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a 
| PATNA HIGH COURT. | 
Civil Miscellaneous Appeal No. 156 -0f 1928. 
October 21, 1932. 
MoHAMMAD-NOOR AND DHAVLE; JJ. 
Srimati SABITRI.THAKURAIN— 
PLAINTIFF —APPELLANT 
‘VErSUS 
Mrs. F. A: SAVI AND OTHERS — 
DEFENDANTS RESPONDENTS, 

Uivil Procedure Code | (Act. V of 1908), ss 2, 11, 
96 (3),0, XVI, r 1}, O XXIII, r, 8—Compromise 
—Inquiry about fact and lawfulness of compromise 
—Suit for specific persormance of: contract to com- 
Promise Analogy between—Lawful, meaning of— 

ecree on contest and decree by consent, difference— 
Decreeing future maintenance, if amounts to inter- 
ference with compromise—Compromise with some 
only of the parties, legality of—Kes judicata— To 
proceed withthe trial of the suit", whether excludes 
trial of an issue of compromise in the suit itself— 
Compromise decree, tf appealable—Hesentials of com- 
promise decree -Compromise, meaning of —Evidence— 
Examination of Counsel as Court witness, propriety of 
—Practice—Examination of witnesses in Appellate 
Court—-Specific Relief Act iI of 1877), 8. 42—Scope 
of—-Registration Act(XVI of 1908), 5. 17—Compromise 
petition, if requires registralion—Contract Act (IX 
of 1872), as. 10, 28, 29—Fraud—Deed, when binding 
on executor—Separable part of contract illegal— 
Whole contract, if rendered illegal—Succession Act 
(XXXIX of 1925 , s. 807—Executor under will —Power 
to charge estateof Hindu testator for maintenance 
of widow ~Hvidence Act (I of 1872), as. 101, 159— 


Deed Proof of execution -Non-binding nature of 
deed,-Burden of proof—Refreshing memory by 
witness, when to.be allowed—Pardanashin lady— 


Document executed by such lady- Burden of proof— 
Protection~Independent and disinterested advice— 
Duty of court~Hindu Law—Maintenance, adequacy 
of—Mithila School - Status of; wife—Wife,, if 
co-parcener with husband—Wife's’ “right to demand 
partition from husband, if exists~Widow, ‘if can 
take by survivorship—Ancestral property, transfer of 
—Consent of wife, rf necessary~-Mitakshara School 
—Marriage of woman, effect. of—Wills~Adoption 
—Kritrima adoption—Adopted son, status of — Waris’, 
‘anvaya', meanings of—Religious endowment— 
Shébaitship, if can betransferred for consideration 
—Practice—Evidence.asto what court proposed— 
Admissibility ofe . . 

‘The provision in O. XXHI, r.3, Oivil Procedure 
Code, for an inquiry about the fact and lawfulness 
of a compromise of a suit in the suit itself is a 
speedier alternative than a separate suit for specific 


performance of the contract to compromise the suit. 


\o-182. 


` unless the plaintiff 


on certain terms. The analogy between an inquiry 
under O. XXIII, r. 3 and a suit for specific per- 
formance of contract does not getover the distinc- 
tion between specific performance of the. contract to 
compromise a pendingsuit and specific performance 
of the undertakings to be carried out by one party 
or the other after the decree in that suit. Specific 
performance of the contract to compromise the suit 
itself merely means compelling the party who backs 
out of the compromise to have the pending suit 
disposed of by a decree on the terms already agreed 
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° 1983. ; . 


upon by the parties, but it does not mean the per- , 


formance of obligations arising under the decree. 
This will be the nature of the suit if such a suit be still 
maintainable in spite of the fact that the law has pro- 
vided a special procedure in the suit itself in order to 
avoid multiplicity of suits.. [p. 89, col, 2; 90, cols. 1 


`& 2: p. 9. col. 1.) 


What O. XXIII, r. 3, requires is that the agree- 
ment or adjustment should be lawful Lawful 
means lawful within the meaning of the Contract 
Act; that is to say, the rule requires an agreement 


that is specifically enforceable. [p. 9], col. 1. 
Mutuality is essential in a suit for specific per- 


t 


` which is legally enforceable, but not necessarily one . 


formance of a contract and the court will not pass ` 


performance of a contract 
also could be compelled to 


specifically perform his part 
A deéree on contest differs from a decree by con- 


a decree for specific 


of the obligation. | 


sent, the difference be,ween the two being that ` 


while in the one the court is debarred from passing 
a decree for specific performance of a contract 
which requires thé personal skill of the defendant, 
in the other such a decree must be passed if that- be 
the way the parties agree to compromise the suit. ` 
A decree can be passed entitling the decree-holder to 
realize future maintenance in execution. [p. 92, col. 1] 
An order passed under O XXIII, r.3 requiring a 
party to perform sn obligation, which he has himself 


undertaken, is not an interference with the compro- 


mise. [p. 89, col 1.] 

Where a party receivesa, benefit under a com- 
promise, he cannot be allowed to retain fhe advant- 
age onthe compromise ying not recorded, nor can 


the party be prevented from resisting the recording 


of the compromise. 

A plaintiff can compromise his 
the defendants only leaving the others 
alone, or proceeding with the suit against 


uit with some of 
altogether 
them, 


_Abhayanand Singh v. Rameshwar Singh (95), reliede | 
on. [p. 100, col. 2] . 


s ka : o 
A compromise, ifgenuine and valid, bars the trial?” 


of the suit and the question whether a suit has 
been compromised or not, which isto be 
into under O. KALEH, r. 3,is asa matter of fact a 


part of the trial of the suit itself. It is afi issue 


inquired e 


9 e 


which arisés during the.pendency of the suit and 
if it be answered in the affirmative, namely, if it 
be held that the suit has been lawfully compromis- 
ed, yo offer issue needs tobe tried. Therefore, the 
words “to procéed’ with the suit "in O. XXII r. 3 
do not exclude the trial of an issue of compromise 
in the suit itself [p. 101, col.2; 105 col 1] 

hen an appéal against a decree 


compromise for failure to pay court-fee iso dismiss- 


ed, the dismissal does not bar an appeal against 
an order recording the compromise, even if the 
compromise be disputed. For a consent decree to 


come within the prohibition of s. 96 (3) of the Civil 
Procedure Codeit ig not necessary that the consent, 
should continue till the passing of the decree. Zahir- 


ul Said Alvi v. Lachhmi Narayan (118), referred to. ` 


[p 112, cols. 142.) 

An order recording a compromise 
decree merges into the decree, and ‘it is the 
decree that isappealable; and not the order. 
Bengal Coal Co, Ltd. v. Apcar Collieries Lid. (115) 
and Savitri Thakurain v. F. A Savi (116), relied on 
[p. 112, col. 1.) 

The determination ofthe rights of the parties 
to be embodied in a decree may be arrived at in one 
of two ways: either after contest by the court 
coming toits own conclusion on the materials placed 
before it or on the parties themselves agreeing to 
settle their difference on certain lines and asking the 
court to adjudicate their respective rights and 
liabilities in accordance with that settlement. In 
both cases the court has to pass orders. In onecase 
the order is‘ based on the’ decision of the court itself, 
and io the other the court, after being informed of the 
agreement of the parties, makesa formal adjudica- 
tion on the basis of the agreement. In both cases 
the court will generally order the ‘parties to carry 
out their respective obligatione. An adjudication 
may, in some cases, be purely declaratory ; this 
will happen ifa declaration be sufficient ‘to give 
the party having aright all the relief he is in need 
of. Jf, onthe other hand, a declaration is not 
enough, the court will order tke party, who has 
infringed the right of another, to restore that right 
tothe rightful party as found by ‘the court, or as 
admitted by the other party. What the parties do 
in acompromise ofa suit isto adjuse their rights 
and liabilities outside the cout, and then come and 
ask the court to recognize those rights 
ties and pass its formal expression of adjudication 
accordingly. This iswhat is provided in O.XXIVJ, 
r 3. The court is required to record the compo- 
mise, which thus really takes the place of a judg- 
ment in a contested suit [p 87, col. 2; p. 88, col. J.) 


1 . 

A compremise is an agreement to `put an end 
to disputes and terminate or avoid litigation ; and 
in such case the consideration which each party 
receives is not the sacrifice of'a right but the 
abandonment of a claim. An agreement entered into 
upon a supposition of a right or a,doubtful right, 
though it afterwards comes But that the right was 
on the other side, shall Le binding, and theright 
shall not prevail against the 
parties, for the right must always be 
orthe other: and, theretore, the compromise of a 
doubtful right is “a sufficient foundation of‘an 
agreement Trigge y Lavallee (53),Stapilion v. Stapil- 

(55) and Cann V, Cann (56), relied on [p.,82, col. 
2; p 83, col, 1] ° ? aoe 
e Although a family arrangement may be set aside 
* ‘bn the ground of mistake, inequality .of position or 

undue ivfluence, coercion, fraud or any other similar 
grounds, any such allegation must ke clearly establi- 
eshed Trigge v, Lavéliee (53), relied on, Stapilion 
s 
e s e 


followed by a 


on one side 
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reenrding a . 


and ljabili- 


- suit for all the reliefs to content 


agreement of the ` 


“date of the suit. 


ids TO" 


. . 
v. Stapilton (55) and Williams v. Williams (59),* 


_referred to. [p 4, col’ L] : 

Where a grossly unfair compromise comes before 
a court as for example where a helpless person, 
such asan inexperienced fardanashin 
been induced to agree to an unconscionable bargain, 
such a compromise would be ignored or relieved 
against without relyiag upon the principle laid down 
in Nealew Gordon Lennox (14). For the courf will 
be entitled in the circumstances to prestime that 
such a compromise could not have been entered into 
by the helpless person except under the influence of 
fraud or ccercion, etc, or that it could not have 
been int@lligently entered into; in other wprds 
that the act of physical execution was not accom- 
panied by the necessary mental acak. [p 85, col. 

Anxiety of a party to compromise does not indi- 
cate the weakness of that party's case nor does it 
suggest that he would compromise on any terms, 
however harmful they may be to him. [p. 15, col. 
1. ` 
Inne compromise ofa disputed claimin a pending 
suit, stands on a different footing from the transfer of 
-a vested interest The principle is the same but its ap- 
plication will be different because the compromise 
of adisputed .claim can be validly brought about 
even when nobody has aclear notion of the exact 
rights of either party. [p. 24, col, 1.] 


When a compromise is in dipoe ordinarily in a 
proceeding under O. XXIII, r 3 an inquiry into the 


lady, bas ® 


merits of the suit tself is entirely irrelevant, Otherwise, | 


every party who wants to go back ona compromise 
lawfully entered into by him: would ask, when the 
compromise is under inquiry, that the entire suit 
should be tried first before the compromise can be 
recorded. This will defeat the very object of O. 
XXII, r.3 [p. 3], col. 1] | 

Where a legal: practitioner has been present in 
court throughout conducting bis client's case with 
the utmost rigour and be knows every detail which 
would be expected to be elicited from him, an ap- 
plication “asking the court to examine him as a 


court witness under O. XVI,r. 14 should be refused:" ` 


ip -16, col. 2.) 


Where: the party had ample opportunity to examine, 
trial. Court, an‘ ' 


a person as his witness in the 
application to examine that person as a ‘court 
witness in the Appellate Court will not be granted. 

Section 4?, Specific Relief Act is intended to 
avoid a multiplicity of suits. 
reliefs which a plaintif is entitled to get 
must, except as otherwise provided, be includ- 
‘ed in one suit, but there is nothing in law to 
prévent ‘a plaintiff after be has brought a 
himself 
pure declaration if that be all that is necessary in 
the circumstances. ' [p. 89, col. 1.] à h 


Though it has been held that an executable decree 


for future maintenance can be passed, it has nowhere 
been laid down “that a plaintiff must’ sue for such a 
decree. If a plaintiff chooses to seek a declaration 


. only for future maintenance for which thecause of 


action has not accrued, a. 42, Specific Relief Act, 
cannot stand in his way where the words“ able to 
seek further relief” mean“ able to seek" iton the 


Govinda v. Perum Devi (73), re- 
fered to, |ibid.] s : 


Section 42 of the Specific Relief Act; is exhaustive: 
After the passing of the Specific 


All the possible ' 


with a 


Relief Act, - 


s. 420f thab Act is the only law which authorizes’ - 


& court to pass a declaratory decree, and ‘where a 


1933 - 


e s i . 
plaintiff,” being entitled to other reliefs,.does not sesk 
them, he is not entitled fo a pure” 
court will not merely make a declaration of ..ẹ. 
hypothetical or an abstract right without.any refer- 
ence to its practical utility. [p.-87col. 1J- .. 

A compromise petition asking the court to passa ` 
decree.‘on certain terms does not come within the 
purview of s 17,. Registration. Act. Its 
provisions, do -not apply to a document 
does not itsejf create, declare, assign, limit or 
extinguish -sny fright, title or interest, but - 
merely createsa right to obtain another document 
which will, whenexecuted create, 
lifhit or extinguish any such right, title or interest. 
BindesM Naik v. Ganga Saran Sahu (108), Pranal 
Anni v. Lakshmi Anni t05) and Charu Chandra 
Mitra v. Sambhu*Nath Pandey (113), referred to fp. 
107, co). 1.] $ : 

Where a contract contains several promises, or a 
promise to do several matters, some of which are 
illegal, a promise which can ‘be separated from the- 
illegality may be valid. The general rule is that 
where theillegal cannot be severed from the legal 
part ofa covenant, the contract is altogether void ;. 
but where they can be severed whether the illegality 
be created by statute or-by the Common law, the « 
bad part may be rejected and the good retained. So a 
bond may „be good, though.the condition is good in 
part and: illegal in part. “Poonoo Bibi v, Fyez Bakhsh 
(85), referred" to “[p, 95, col, 2.] _ oo 
` Where -thereis no restriction, the-executor of a 
will is" competent ‘to “compromise a suit by agreeing 
to the creation ofa-charge on -the estate. of the 
deceased fòr the’ ‘maintenance-of the ~-déceased's 
widow. Maintenance of ‘the widow y 
madea charge ‘on the estate of her deceased hysband. 
Even: if he: had: no such powér, the transaction 
will not: be rendered void.~ Jt will be only voidable 


at the instance of dny other. person interestedin the , 


property. -Hastern Mortgag: and Agency Co Ltd. 
v. Rebati ‘Kumar Roy (99) and Charu Chandra * Pal, 


v. Kalidas Chandra (100), relied’ on. [p, 103, col. ` oque 5 SET 
1 ee : nes: ` -` This independent advice is not,however,essential, aud 


For a deed to be binding ‘on a person executing 
it, it is ‘necessary that there should be not only the 
physical-act. of execution but also the mental act, 
of intending. the exéctition. In the case of a person 
who. is" sui juris and not under. any disability, this . 
mental-act is presumed if the execution is admitted 
or proved; a man must lè taken to have intended - 
to do what‘in fact-he' has-done But documents 


executed under influence of ‘fraud -or | by:persons . 


who are: ignorant, weak and infirm’ (pardanashin, 
ladies come -in this 
effect to unless the courts are first satisfied that the - 
mind a¢companied'the: hand -in the; act of execution... 
[p, 26,col 14] : se a f asp EY ee 

If a witness wants to refresh his memory the facts 
which entitle him to, do so ought to be first: 
elicited from him, namely that he has no clear in- 
dependent recollection but wants to refresh fhis me-- 
mory by seeing the document and that the document 
was written in his presence at about the time when. 
the incident took place and that he had read that , 
document at that time and found the contents to be 
correct .|p. 16, cols. 1 & 2] i ; 

In ordinary circumstances once the execution of a 
document ,is proved, it is forthe party .who wants to 
avoid the consequences of it to prove that he execut-,, 
ed it under Gircumstancss which do nob make it 
binding uponhim Where the plaintiff alleges that 
she signed, a petition without: knowing its contents - 
and, that ` she: did, so in consequence.of fraud prac- 
tised on her, ordinarily,. in accordance ,with.the,, 
well-settled. prindiplé of law. that those  Who.allege 
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declaration. Dhe... 


which -- 
.J 


declare, assign .. 


. to have 


can always be , 


category), will not be, given. . 


3 
fraud must, prove it, it will be for the plaintiff. to prove - 


facts, and circumstances constifuting the fraud under 
which she had ‘signed the “documents., {p. 17, col. 2; 


Pa 18,601. J.J" 


But those who, want ‘to take advantage, of asat. 
ment executed bya: pardanashin lady “must. prove , 
that she knew its contents and executed it’ with fell 
kaowledge of its effects and consequences and that. 
she had independent advice}in the matter, [p: 18,- 
col |, j Peete. 

The l siesta which is given to pardanashin ladies’ *. 
ia India is not peculiar to them. Such protection has ~ 
always been given by thé courtsto persons who are 
weak, ignorant and: infirm,- and unable to look after 
themselves. In such cases generafly. the parson 
claiming protection has to prove that as a matter of 


. fact he was on account of the weakness of his power 


‘of understanding and intellect’ liable tobe imposed i 
upon by those who would take advantage of his 
position, and, therefore, needs. protection. In the 
case of pardanashin ladies, however, the law pre- 


‘ sumes them from the. very fact that they-live in 


seclusion, to be incapable'of protecting. themselves 
and, therefore, entitled to . protection, [p. 22; col. 
sot t ‘ Paes 


‘ihe court when called upon to deal with a-deed 
executed bya pardanashin lady must satisfy itself 
upon the evidence, first, that the deed was actually 
executed by her or some person duly authorized by 
her witha full understanding of what she was about to 
do; secondly, that she had full knowledge of the nature 
and effect of the transaction: into which she is . said 
entered; and thirdly, that she “had <. 
independent and disinterested advice in the mah ir. 
Independent and ‘competent: -- advice, however, "dek, | 
not mean- independent and competent approval; “it ` - 
simply means thatthe advice ‘should be entirely 
removed’ from the suspected’ atmosphere and should 
be clear in language and should proceed from an 
independent person free from any taint of interest, 
and the party acting should know precisely the 
nature and the consequences ofthe transaction. | 


in a, case where there was no independent advice, the 
court willhaye to consider the probable effect of ` 
such advice, if dt had been given, on the mind “of” 
the lady. In fact, the rules laid down by thecourts ' 
of law for assisting them in determining *; whether. © 
a pardanashin lady understood the nature. and effect 
of a. document executed by her are rules of prud- 
ence rather than of law,and their application “‘de- 
pends upon the particular facts of each case. Each ` 
case has facts of its own,and considerations which may 
arise ia one’ need not necessarily, arise.. in another. 
Man Singh v. Nawalakhbatt 15), relied, “on, Satish ~ 
Chandra Ghose v. Kalidasi Dasi (Ay and Farid-un- 


_ nissa v. Mukhtar Ahmad (8), reférred tov [p22 | 


col. 2] Seay else fy Seen 
Under the Mithila School of Hindu Law; .a-wife:.~ 
is’ not entitled as a matter Of right’ to demaiid-a-~.- 
partition from her husband at her - own: discretion: = 
Nor is she to be considered aco-parcener with him, 
p.57,coh1J- 0 20 nt ee ee 
The Vivada' Ohintamani does not give the wife'the 
right to’ demand partition, and® all that that 
authority can be taken to have laid-down is'that, ts 
under the Mitakshara, the ‘wife is" to receive a-share’, 
equal to that‘of a son when her hughand chooses to . 
make an equal division of*pis selfacquisitions,- or es 
chooses or isforced by the sons to-divide the an- 
cestral property:: This qualified right tg recéive a 9 , 
share - does not constitute her a'co-parcener-of the 
husband. [p°82,'col. L] V -n viv ee e e 
The ‘consent’ referred to-by Vachaspati Misra: ig 


4 : à sihh A 
the consent of the anvaya andit is not clear that 
Vachuspati Misra included the wife in that group. 
Vachaspati Misra intended to restrict the anvaya 
whose epnsent.he considered necessary, to such 
deséenddats as acquire by birth an interest in the 
property in the hands of the futher; if so, he could 
not have included the wife in the anvaya The 
wife's: right to maintenance is a different matter 
from aright to avoida 
made by the husband. It will not be difficult to 
veconcile the., wife's right to maintenance, 
with the factum valet view of a gift of his entire 
property by the husband; ihe gift may stand and 
the wife's maintenance charged on the property. 
Jamna v. MachuP Sahu (52), referred to. {p. 82, 
cols. 1 & 2.) 


According to overwhelming usage the word anvaya 
denotes the lineage or the descendants or posterity; 
it is a collective noun, when referring to 
individuals, and it is hardly ever used in the 
sense of a relative but generally indicates a body of 
relatives, [p 68 col. 2] 


According to Vachaspati Misra the 
such an interest in the ancestral 
husband as to entitle her to 
management or disposal of 16 by 
80, col. 2.] 

Lhe Kutnakara and the Dvaita Parisishta are in 

. agreement with the Mitakshara, in holding, not that 
the wife has aright tu demand a partition at 
least of ancestral property in the hands of the hus- 
band bot that in certain circumstances which are 
brieily Sut clearly indicated she is to receive the 
same: share as each of thesons. [p. 70, col. 2.) 


wife has not 
property of her 
any voice in the 
the husband. tp. 


A Hindu husband can adopt in the kritrima form 
without uny religious ceremonies and independent- 
ly of the wife, and vice versa; and the kritrima 
son adopted by the husband takes his property as 
heir to the exclusion of the wife. A son adopted in 
the dutiaka form, a form which is not yet obsolete 
in Mithila, also excludes the wife; but untike the 
kritrima son he becomesa member of the adopter’s 
family and thus incurs obligations to ethe adoptive 
father's wife. The Mithila husband’s power to 
adopt a kritrima son to himself and éhus prevent his 
wife from succeeding to his “property goes far to 
show that her interest in his Property is even 
weaker than under the Mitakshara. [p. 81, col, 
1. 
a the Mitakshara, a woman is by ‘ marriage 
transferred from her father's gotra to that of her 
husband, so much sothat a married woman can have 
no other- gotraja telations than those of her 
husband.: By her marriage she 
with the husband, as is shown, 
things, -by certain sutras aphorisms) 
which are, most if not ali of them, referred to by 
most of the commentators including Vijnanesvara 
and Vachaspati Misra. As wife or, widow, a woman 
is, under the Mitakshara, entitled to residence in 
the family house, and also to maintenance The 
wife’s interest inthe husband's property is also 
shown by thefactethat when a father divides His 
property equally among his sons, he is required to 

ive an equal share to his wife if no separate 
Jroperty should have been given to her by him or 
eis father. Although the wifethus ` does take an 
interest in her husband's "property, itis held in the 

e Mitakshara Schools, that her ownership is not of 
“ “an independtnt character. Under the Mitakshara 
Law, a „wife is not a co-parcener with herhusband. 

[p. 37, col. 2.] A 


ow , 


among other 
of Apastamba, 


SABITRI V. MRS. È, A SAH. 
, right to callfor partition, and the 


gift of theentire property ` 


-a development 


_ husbaud.-[p. 32, col, 1j 


becomes one‘ 


i e, 
ps 
14510 
Where {property is 
vested in co-parcenera—the right of enjoyment, the 
vorship: the wife's intereet in the family “property 
does not under the Mitakshara include tivo of these 
three rights of a co-parcener, and 
right to maintenance (which ig unquestionable) ha» 
sometimes been referred to her position ap ea co- 
sharer in a subordinate sense, the conésention that 


she is a co-parccner has been frequently raised but 
never accepted by the Courts. Ananda Bibee v. 


Nownit Lal (31),Jagdamba Koer v. Secretary of 


State (32) and Punna Bibi v. Radha Kissen , Das 
(33), relied on. [p, 3°, col. 2; p. 39, col 1.) 


The Hindu Law Texts do not deabwith bequests, 
but the law of wills and bequests by Hindus 
of the law of gifts inter 
vivos, and wills are generally to be regarded 
as gifts to take effect upon death as to the property 
which they can transfer. Jotendromohan Tagore v. 
Ganendromohan Tagore (42), referred to [p. : 9, col. 
1 : 


- The evidence. of translators of Hindu - Law texts 


held, in ` co-parcenary bya ` 
joint Hindu family,* there are ordinarily thre& rights: 


right to’survi- - 


though here 


` 


is . 


who assume the role of interpreters is not admis- . 


sible in evidence when the question raised are not 
questions of foreign Jaw. Lp. 42, col. 2, p 43, col. 1.) 


Although the maiutenance of the wife - dees not - 


depend upon the sweet will of her husband) jet the’ 
Gouts in fixiug maintenance have to consider the 
Circumstances of the estate aud the wishes of the 


of fourteen years used 
times more: than ‘any 


Where u lady for a period 
to gei for maintenance ten 
court would have given her, if called upon to admi- 
nister the estate and where the provision made 
by her husband in his will wag very much legs, a, 
grant ofvne-tifth to one-sixth of the 
ber maintenance will ‘bë just and 
[ibid] -° < 

The word ‘waris' does not 
heir entitled to succeed incase of intestacy, 


Under Hindu’Law a shebaiiship 
trausferred for a consideration, and any such transfer 
is void under the Hindu Law, ‘there is no 
which prevents a-plaintuf from abandoning his 
for dbtaining a shebaitship, though it“ may be that 
if he does so for personal gain, the arrangement. 
between the parties may be successfully ` attacked 
in a proper proceeding. No- law 
plaiutuf prosecuting his suit if 
abandon it, ip! lui, cols. 4 & 2] 
“Where an attempt was made to Prove that B 
Proposal to refera case to arbitration emanated from 
the Judge himself: ` 

Held, that the 
sible. 


adequate, 


_ be chooses to 


necessarily mean an . 


eS 


income’ for - - 


i 


cannot © be‘ 


law’ | 
suit i 


insists upon a ' 


question was perfectly admis- _ 


Miscellaneous ` Civil Appeal against an . 
order of the Sub-Judge, Monghyr, dated the 


30th July 1928 


Sir Sultan Ahmed, 
imam, L. K. Jha, A. 
and K. P. Upadhaya, 


Messrs. Syed ‘Hasan 
C. Roy, R. Choudhury 
for the Appellant. 


Messrs. L. N. Singh, P.C. Manuk, P. R. ` 


Das, S. C. Bose, J otindramoy Ghose, S. R. 


Sen Gupta, D. L. Nandkeolyar and Baghi ` 


naik-Jha, for the Respondents, 
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“with heavy debts. 


. mother Jugbati Debi. 


| been executed by the deceased 
“May, 1913. It was said that the whole of 


` Thakurain herself. 


(1933 ° 


. 
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e -Judgment.—This is an ‘appeal against" rejected on-29th December, 1916. 


_anorder of the Subordinate ‘Judgé of 


Monghyr passed under O. XXIII, r. 8, 


Civil Procedure Code, directing that a 
‘compromise in a pending suit said to have 

een, ajrived at between the plaintiff (the 
appellant) on theone hand and defendant 
No. 1 (Mr. Savi,now dead) and defendant 
No. 2 (Suraj Mohan Thakur) on the other 
be recorded. The case hasa long history 
and{in order to appreciate the various 


. points raised it is necessary to have a- 


_ general view of the protracted litigation. 
Ugra Mohan Thakur a wealthy zemindar 
of Barari in Bhagalpur, died on 29th 


` January, 1914. He left considerable proper- 


-ties though at any rate then burdened 
He left surviving him’ 
his widow Savitri Thakurain (the appel- 
` lant), three nephews (the sons of his halft- 
brother Pran Mohan Thakur and his 
On 26th February, 
1914, 2. e., within a month of his death, 


_one Mr. Savi, who was the manager of the 


deceased's estate, filed an application 


_ before the District. Court of Bhagalpur - 


ofa will said to have 
on 10th 


for the, probate 


the will was in the handwriting of the 


_ deceased himself and that he had deposit- 
“edit personally with the District Sub- 


Registrar ‘of Bhagalpur under the pro- 
visions ofthe Registration Act. It pur- 
ported to be attested bythe lady Savitri 
The will is not before 
provisions which are 
appeal 


us, but its main 
_ relevant for the purposes ‘of this 


. were that the estate was to go to “one of 


his nephews ‘Suraj Mohan Thakur) as a 
residuary legatee and the widow Savitri 
Debi was to receive an allowance of 
_ Rs. 100 a month. The nature of’ this allow- 
‘ance is a subject-matter of controversy, 
namely, whether it was a maintenance 
ora legacy. Mr. Savi and one Hem Chan- 
dra Mitter were appointed executors. The 
latter, however, refused to actand the 
application for probate was made by Mr. 
Savi alone. [Their Lordships proceeded to 
describe an abortive attempt of the ap- 
pellant toset upa rival will against the 
one propounded by Mr. Savi and then 
proceeded.} The probate case for the will 
propounded by Mr. Savi was taken up 
and probate was granted on 13th Novem- 
ber, 1914. An appeal to the High Court 
was dismissed on 14th May, 1915. Leave 
to appeal was refused by the High Court 
anda prayer forspecial leave was also 


‘forma pauperis 


_ court allowing 


- Various attempts 


. covered bythe will 


In December, 1919, while her ~ appeal 
against the Calcutta High Court decision 
in her own willcase was pending’ before 
the Privy Council the plaintiff commenéed 
a litigation attacking Mr. Savi’s will and 
its validity. It started with a plaint 
beforethe Original Side of the Calcutta: 
High Court within whose jurisdiction 
some ofthe properties of the deceased were 
situated. At first she obttined from a 
learned Judge of that court ex parte leave 
to sue inthe High Court; but onthe defen- 
dant's objection the leave was withdrawn 
and ultimately the suit out of which the 
present appeal arises was instituted in 
before the Subordinate’ 
Judge of Monghyr on 6th April, 1920, being 
Suit No. 103 of 1920. Between . that 
date and the 25th November, 1924, when 
the suit is said to have been compromised 
there were a number of interlocutory 
orders passed by the learned Subordinate 
Judge and several ofthem were-taken up 
to this court. It is not necessary to detail 
them justnow. Those that are relevant 
for the decision of this appeal will be 
mentioned in their proper places. It 
is sufficient to mention here that an order 
was passed which was upheld by this 
Savitri Thakurain an ad 
interim maintenance of Rs. 150 a month 
besides Rs. 50 amonth for house rent. 
to increase this amount 
were unsuccessful. After the disposal of 
the comprofnise matter. by this court in 


1926, mentioned later, the allowance was 
- raised to Rs: 500 permonth with an ad- 


ditional sum fof Rs. 200 for house rent 
and Rs. 100 for conveyance. The lady was 
also allowed in.some years Rs. 1;000 and 
in others Rs. 500 for the performance of 
the annual sradh of. her hushand. In this 
suit the plaintiff attacked the genuineness 
ofthe willand asserted thatthe probate . 
was obtained by fraud. She ° further 
attacked the right of her husband. to 
bequeath : the, properties to his: nephew 
on the ground that 8ome of the properties 
were her personal 
properties and that the estate itselfwas an 
ancestral one, and under the Mithila School 
of Hindu Law which governed the parties she 
was: a co-parcener with her husband and, 
therefore her husbanddad no disposing power 
over the estate. Later on a brief analysis will , 


‘be given ofthe plaint and written state-° - 


ment of this suit. . 
The suit was taken up qn 5th November, 
1924, when three issues namely igsues Nos. 6 °° 


É Kags . Subordinate 


6 


(a); 6 (b) and 6(c)..were added:, and. the 
Judge. fixed 2156 
Novémber,:1924; for the hearing of issues Nos. 
- 6 to 6(c) on questions of law only. These 


iSsues. are as follows: “6. Is the plaintiff , 


. estopped from questioning the genuineness 


+. and- validity ofthe will, dated-10th May, 


. 19138, and also her setting up a-special 
: plea, of custom and law as:bar to her 
- husband's power of disposal of his pro- 
perties - by will or otherwise. If so, whether 
the said willis genuine and valid? _ 6 (a). 
‘Whether the alleged. will dated 10th 


: May, 1913,.is operative as to all or, any. 


.of the ` properties tothe suit. If so as to 
“which of.them: it is operative? 6 (b). 
Whether . the decreeof the probate testa- 


mentary suit No. 3 of. 1914 was fraudu- -. 
lently. obtained. as alleged by the plaint- . 


_ iff. If so, does. it bind. the plaintiff? 6 (c). 


"98th idem why -he wanted 


_ meantime.: on ‘.25th November, 


-Has the court jurisdiction totry issues Nos. 6 
(a) and 6 (b) inthis. court?” 

The plaintiff did not Jike the hearing 
-of the suit piecemeal and ‘moved this, court 
dn18th November, 1924. The Subordinate 
Judge was called upon to report by the 
to try those 
‘issues first. The Subordinate Judge, sub- 
mitted an explanation: and adjourned 
the case till 27th November 1924. .In the 
1924, a 
of compromise admittedly signed 


. petition 


by the plaintiff; Mr: Savi, and Suraj Mohan . 


Thakur was handed over to the Subordi- 


Nate Judge at.the Monghyr Railway Sta- 


. tion . where he. then happenel to be and 


< Where the lady:was also admittedly, present 


.at the time..:fHetook*up the petition in 
-court onthé next day (26th November, 
.1924) and. without. passing a formal order 
for récording the compromise directed that 
a decree be’ prepared .on its basis. The 


terms ofthis. campromise -will be given 
latencies al a ee met 
A rule -which wasissued in connection 


‘ with.the: application. of the plaintiff to 


this ¿court against the order of the Sub- 
ordinate Judge directing işsues Nos. 6 to 
6 (c) to-he heard first was dismissed for want 
of prosecution on 16th December, 1924; 
On: 7th . Aprjl, 1929, Savitri .Thakurain 
filed anapplication under s. 151, Civil 
‘,Procedure - Code, alleging: that the compro- 
mise petitiow, didnot contain the. terms 


*eacreed to by her and’that the terms she had 


agreed towere changed . and new. terms 
-were fratdulently entered 
also raised various objections against the 


‘legality ofthe ,compromise: and prayed a 


- ‘recall -of {he order passing a. decree on 
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therein. She. 
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the basis ofthe compromise petition. The 
case’ was transferred to another Subordi- 
nate. Judge, Mr. Ram Chandra *Chow- e 
dhury, who on 6th July, 1925, refused the 
application, holding that the plaintiff's 
remedy was bya separate suit. Being 
dissatisfied with this order the » plaintiff 
‘moved this court and on 8th June, 1926, 
this court (Jwala Prasad and Bucknill, 
JJ.) held thatthe order of the learned 
Subêrdinate Judge, dated 26th November 
directing preparation of a decree on the 
basis of the compromise was #llegal as there 
was no formal order for recording. the 
compromise, and a decree ona compromise 


“could not be drawn’ up unless the compro- 


mise was recorded, The decree was., set 
aside, and the’ Subordinate’ ` udgé’,' was © 
directed to take up -the- case- ‘from “the - 
stage. at which the compromise ‘was filed. - 
. Defendant's, attempt to appeal to the . 
Privy Council against this order ‘failed 
and the learned Subordinate Judge took 
up the matter under O. XXIII, r. 3, Civil 
Procedure Code. The parties seem to have. 
contested up to this court almost every 
` important order of the learned Subordinate . 
. Judge. The defendant put in a formal ap- 
plication praying that the” comprcemise 
embodied in the petition be recorded. To 
this the plaintiff raised objections “both of 
-law and fact; the details whereof will be 
dealt with later. ‘The learned Subordinate 
Judge has however held against the-plajotiff 
‘on almost every point and has’ directed the 
compromise to be recorded and a decree to 
be prepared on its basis. It ‘is against this: 
“order that ihe present appeal has been: pre» 
ferred. No costs have been allowed to the ` 
` defendants, and on this and on some“other 
_matters thére ie a cross-objection oni their 
. behalf. i À ae 
~” The questions involved in the present ap- 
peal are whether the petition of compromise 
` contained terms which were agreed upon by 
_the plaintiff, and whether the compromise 
_islawfuland fit to be recorded. These 
“simple questions have become complicated 
as every little incident leading up to the 
presentation of the petition has been’ -hotly 
_controverted by the parties and a mass of 
evidence has been adduced in support of 
their respective versions and the plaintiff 
“has raised all legal objections which could 
have been raised: against the recording of 
the compromise. In order to appreciate the 
. controversy between the parties it is-neces- 
sary to havea general view of their respec- 
tiye cases, which the compromise purported 
to settle. ° < 


1983. 


Let us start with the plaint which, as we 
-have.. said; was filed on 6th April, 1920. 
-Mn Sawi was defendant No. 1; he was the 


executor under thé probated will of the de- 
ceased, dated’ 10th May, 1913. Heis now 
dead and is represented by his daughter and 
widow; Raj Mohan Thakur the eldest nephew 
since dead was defendant No. 2. Suraj 
Mohan Thakur (now. defendant No. 2) was 
originally defendant. No. 3. He is now the 
only contesting defendant and is the prin- 
cipal respondent in the present appeal. He 


was ‘sued under the guardianship of his . 


sister. Hecame of age in February preced- 
ing the compromise and according to him, 
negotiations and settlements for the compro- 


‘mise were carried on by him. Naresh ` 


Mohan Thakur, another nephew of the de- 
ceased and a full brother of defendant No. 2, 
was defendant No. 4 and is now defendant 


- No. 3; while the present defendant No. 4 is 


one Debi Prasad Marwari, who as a trustee 
of the estate of the’ nephews of the deceased 
was along with the guardian of the minors 
a transferee (lessee) from the executor of the 
estate. . Defendant No. 5 is one Musammat 
Bati Jan said to be a mistress of the de- 
ceased, She is a legatee under the probated 
will. Another defendant Musammat Hardutti 
Sethani, wife of Debi Prasad Marwari, was 
subsequently added as a transferee of a Cal- 
cutta house from Mr.Savi.The plaint has four 
Schedules. Schedule A gives details of the 


_ es‘ate of which the plaintiff claimed to be a'co- 


parcener with her husband. One of the items 
in it is a life policy of the deceased, ScheduleB 
sets out the debwitar properties of which the 


deceased was the shebait. Schédule O com- ` 


prises properties in which it was said the dece- 
ased had no share and which were claimed by 


- the plaintiff as belonging to her exclusively, 


and Sech. D. mentions the movable proper- 


` -ties required by the plaintiff for her personal 
` use. 


The plaint first of all recited the rela- 
tionship of the parties and then proceeded 
that after the death of Ugra Mohan Thakur 


‘troubles arose about the performance of his. 
.sradh -ceremonies. Objections were raised 


- on account of the deceased having been out- 


casted. The plaintiff was therefore com pell- 


ed to goto Gaya forthe performance of the 
sradh. During her absence Mr. Savi with* 


‘the help of the servants of the estate of de- 


fendant No. 2 broke open the residential 
house (Ganga Nivas), forced open the re- 


ceptacles and removed and destroyed the’ 


papers. - 
-The plaintiff then gave the story of the’ 
litigation about the two wills described 


above and characterized the ‘probated will ` 
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propounded by Mr. Savi as a forgery and 
asserted that the probate was obtained by 


fraud. Thefraud alleged was that Tajesh- 
“war Jha and Kishore Jha who weré looking 
- after the probate case on her behalf colluded 


with the defendant and deserted-her ard did 
not either look after the case or give pro- 
per instructions to the lawyers. She con- 
tended that even if the said will wes 
genuine, from what happened. since then, 
it had been revoked. It could not, under the 
Mithila School of Hindu Law, which governed 
the parties, affect the ancestral properties 
mentioned in Sch. A. As we have said, 
among the properties mentioned in that 
Sch. A is a life-policy of Rs. 10,225 which 
according to the plaintiff could not form 


` part of the estate of the deceased, and there- 


fore the will had no operation.on it. The 
plaint further said that the deceased was a 
shebait of the debittar properties mentioned 
in Sch. B tothe plaint, out of which some 
(Nos. 7 to 9) were dedicated by Madan Mohan 
Thakur, an ancestor of the deceased, and 
others (Nos. 1 to 6) by the deceased himself 
for the worship of the family deity and for 
other charitable and religious purposes, 
These endowed properties being dedi- 
cated to the deities could not be dealt 
with by the deceased by the will which 
could not have any ‘effect on them: The 
plaintiff then averred that the properties 
mentioned in Sch, O were her personal pro- 
perties and therefore could not be affected 
by the will,” Various allegations were made 
against the executor, and it was said that 
he had lŝased out the main estate to defend. 
ants Nos. 5 and 6 fora grossly inadequate 
consideration and those and other transfers 
made by him in favour of some of the de} 
fendants were repudiated. On these facts 
the plaintiff sought the following reliefs: (b) 
A declaration that she was entitled to the 
properties mentioned in Sch. A by survi- 
vorship according to the special law and 
custom of inheritance; even if the will be 
held to be genuine and not revoked.-(c) A 
declaration that the transfers of properties 
of the estate in favour of defendants Nos. 5s 
6 and 7. were inoperative against the plaint- 
iff. (d) That she be given possession of 
the estate, the debuttar,and personal pro- 
perties with mesne profits. . o. 

The plaintiff further asked thatin case, 
she be held not to be entifded to the estatee 
she be granted: (¢)A suitahle maintenstnce 
(she estimated it atone-third of the incopn 
of the estate) for life and dte provisiorf i- 
the decree for regular payment of this maint 
‘tenance by the appointment ofa Receiver 


À. 
. 
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maintenance allowance: (g) An order that 
“Rs. 1,000 or such suitable sum as the court 


` thihks*ñtto be paid annually for the sradh - 


of the deceased; (h) A declaration that she 
was’entitled to reside in the Anand Garh 


` Palace (the chief palace of the estate) and `` 


a decree fer Rs. 14,625 with Rs. 6,700 as in- 
‘terest for her being deprived of a residence 
after the death of her husband, on -account 
of her having been turned out -from the 
_ deceased’s Calcutta house where she had 
' been residing. The house-was sold to defen- 
‘ dant Hurdutti; (i) A decree for movables 
mentioned in Sch. D or its equivalent value; 
(j) In any event a declaration inher favour 
for.the life policy of her husband valued at 


` Rs. 10,225 and Rs. 7,200 its interest; (k) A - 


' decree in her favour for the properties men- 
' tioned in Sch. B as their sheabit and trustee; 
"(DA decree for the personal properties 

mentioned in Sch. C to the plaint; (m) In 


case the properties mentioned in Schs. B and . 


_C be held to be- the part of the estate, then 
a decree in her favour on the ground of sur- 
` vivorship, custom or law of inheritance; (n) 
: A decree for future and past maintenance 
to be a charge upon the estate. The decree 
beso framed that the charge be enforceable 
_ by salein execution of the decree; (o) Ap- 
_ pointment of a Receiver pendente lite; (p) 
` Provision fora residence and a suitable 
` maintenance pendente lite; (q) Other genera] 
reliefs and costs. 
' ‘The chief defence to the suit was on be- 
- half of Mr. Savi and defendant No. 2 (Suraj 
Mohan Thakur), their defence being almost 
- the same. They asserted the genfiineness and 
“ validity of the will and urged that the 
` plaintiff was precluded from questioning it 
- and denied the special right of the widow 
under the Mithila. School of Hindu Law, 
` raised a special plea about some of the 
properties claimed: by the plaintiff as her 
personal ones, asserted that the transfers 
- were just and proper and repudiated the 
- charge of mismanagement against Mr. -Savi, 
They detailed the story of the litigation in 


* connection with the two wills stated above, - 


and disputed the plalntiff's claim.to succeed 
to the shebaitship of the endowed properties. 
- They controverted the value of the proper? 
ties deft by the deceased as given in the 
plaint. While the plaintiff estimated the 
estate to be-wlued at, rupees twenty-six 
Idichs with aw income*of Rs. 1,30;000, the 
defendants asserted that it was valued at 
- Rs. 14,16,174-6-0 subject to a debt of 


- Rs. 5,50,000 to which was added Rs. 1,60,000 


- ppent on the litigation. The debt up to the 
kd . ki 
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time of the filing,of the-written ‘statement 
was tothe tune of Rs. 4,89,259. They as-° 
Serted that -under the. circumstances the 
plaintiff was not entitled to a maintenance of* 
one-third of the inccme of the estate. They, 
further said that they made an offer to the. 
plaintiff to reside at ‘Ganga Nivas,* but: 
on the advice other. cousin Rame Krishna 
Jha she refused and had been unnecessari-' 
ly prosecuting the litigation. They fur- 
ther said .that the costs of the performance’ 
of the annnal sradh which the plaintiff had 
put at Rs. 1,000 was too high ‘and that a 
sum of Rs. 25 .was sufficient. They fur- 
ther said that though there was no.direction 
in the will about any particular house for _ 
the plaintiff's residence, they: were ready to 
allow her to reside at Ganga Nivas and’ 
that her claim to reside at .Anand Garh 
Palace was unjustified and unreasonable. 
These were.the respective cases of the 
parties on which the suit was proceeding to 
trial. We have said that the suit was 
instituted on 6th April, 1920, and had 
been pending for more than four years when 
the petition of compromise in dispute was 
handed over to the-Subordimate. Judge. 
It is desirable at this state to.give in brief 
the circumstances leading. to the filing 
of the compromise petition. - We will avoid 
at present mentioning facts which are 
disputed . and will confine ourselves to 
those that are admitted or practically 
admitted. . 


After the death of her husband the plaint- 
iff ceased residing at Bhagalpur.. It. is 
admitted that Mr. Savi did not allow her to 
reside at Anand Garh.Palace; according to 
him she was permitted to reside at. Ganga 
Nivas. Whatever may be the cause, she 
left Bhagalpur and -went to: reside at Cal- 
cutta at No, 31, Alimuddin Street This 
house which belonged to the deceased was 
after his death sold by Mr. Savi to Hardutti, 
wife of Debi Prasad Marwari, who took 
steps to turn her- out from there. Since 
then the plaintiff had heen residing either 
at Darbhanga where her cousin Ram 
Krishna Jha, an Advocate- of this court, 
was then living and practising, or at places 


.of pilgrimage, “such as Allahabad and 


Benares. In the middle of October, 1924, . 
the lady came to Simaria -Ghat for “the 
Kartik Ganges bath and was there 
admittedly till 15th November, 1924. 
Defendant No. 2 Suraj Mohan Thakur 
had attained majority few months before 
(in February, .1924). On the evening’ of 
15th November, Suraj Mohan went. there 


1833 -> 


. . 
and net the plaintifi. - Whether he went 
“on invitation fromthe lady ‘as: alleged by 
. the defendants or paid a - surprise visit to 


. 
. 
è 


fer without the lady knowing, anything 
“about it from before are mattters in dispute. 


and will be dealt with later on. Be that 
as itemay, itis anadmitted fact that Suraj 
Mohan hed attained majority a few months 
before, and the lady met him aftermany 
ears, and the terms of a compromiseor at 
easi, the main terms were settled between 
them on that occasion. What the terms 
were is another question. The terms, what- 
ever they might have been, having been 
settled (it is also an‘admitted fact) the 


lady wanted to-see her cousin Ram Krishna’ 


Jha who had all along been looking after 
her case and helping and financing her. 
Ram Krishna Jha -was sent for but was 
' reported not to be at Darbhanga. There- 
‘upon the lady came to Monghyr and was 
lodged inthe house -of one Laiju Mandal, 
the then Sharistadar of the Civil Court of 
Monghyr. This was on 17th November, 
1924. Various persons were- consulted at 
- Monghyr; Ram Krishna Jha also arrived. 
The details of what happened -at Monghyr 
between 17th and 25th of that month when 
the petition was actually handed over to 
the Subordinate Judge are again a matter 
in which the versions of the parties are at 
: variance, and need not be entered into at 
‘this stage. Suffice it to- say that accord- 
ing to the defendant the lady wanted to go 
‘beyond those terms and demanded more 
. concessions which were ‘conceded and a 
draft- according to the terms settled was 
prepared. pa Ni 
There was some difficulty about obtaining 
‘the consent of Mr. ‘Savi who was then ab 
. Bhagalpur. : Meanwhile-the lady left the 
place where. she. was putting up andcame 


‘Terms,of agreement as alleged 

os j by the plaintiff. 7 A 
1.: The ‘plaintiff “would ‘remain the :owner- and in 
ossession of the whole estate for life “in”: lieu,of 
ier, maintenance; -but solongas the debts due 
from the estate ‚were not, paid, she would not get 
from the estate more than Rs. 1,000 per month 
for-her personal expenses.: The estate’ would 
. however, always remain ‘in management .of ‘Mr, 

. Savi, and Suraj -Mohan- Thakur. : 

2. The wages | of her servants, medical charges, 
kitchen expenses and conveyance expenses would 
be met-by the estate. ame i 

3..While at Bhagalpur she would occupy Anand 
Garh Palace and when out she would get Rs 200: a 
month as allowance for house rent and Rs. 100: a 
month as allowance for conveyance. 

4. She would get allher jewellery ertheir price 
and gardens claimed in the suit. 

5. In order to enable her to pay her creditors 
she would get from the. estate a sum. of 
Rs. 1,20,000, out of avhich Rs, 20,000 would be paid 
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- -weyance 


“bus the 


“she wasto get Rs. 1,17,000, of which Rs. 


9 


“to' the “Railway Station: and stopped in the 
“waiting room, -waiting for the train to go 


. to Darbhanga. By that time a fairscopjed 


petition was brought, the defendants signed 
it and the lady’s signature was obtapned 
-on it and it was handed over to the 


. Subordinate Judge who happened to be 


at. the. Railway Station platform. Kam 
Krishna Jha was admittedly present on 
the occasion and Rs. 20,000 was paid by 
the defendants either to the lady or to Ram 
Krishna Jha at the instance ofthe lady. 
“This sum, the lady says, Ram Krishna 
Jha had. agreed to accept in satisfaction 
of the money he had advanced for the 
‘litigation. , The petition of compromise 
having thus been “handed over to the 
- Subordinate Judge, the lady. was brought 
_to Bhagalpur whereshe lived with Suraj 
. Mohan in the Anand Garh Palace and 
remained there for.some time till she left 
the place for -Allahabad to perform the 
annual sradhof her husband. According 
to her statement it was at Allahabad that she 
learned for the first time that the terms 
“embodied in the petition of compromise 
were not those which she had agreed to. She 
took steps, consulted her lawyers . and 
ultimately on 7thApril, 1925, she filed the 
petition for, setting aside the compromise 
~ decree. f 
We will now give in a tabular form 
the terms of the compromise which the 
ladysays she agreed to and those men- 
tioned in. the „petition of compromise 
' (Ex. A ia this. case). The translation 
of this petitign in the paper-book was not 
- quite accurate and we got a fresh one 
prepared by the official translator, copies of 
_ which were supplied tothe parties and they 
have accepted this translation as correct, 
We have used this translation. 
, Termaof agreement mentioned in the 
“TI petition of compromise. 
1. Plaintiff's dlaim to the estate absolutely with- 
“drawn Plaintiff to get Rs. 1,000 a month for her 
. maintenance from beginning of November, 1924; the 
.maintenance, to be a chgrge on the estate of the 
: deceased and to bs, payableon the lat ‘of every 
- month. me y 
2. No provision except a provision for con- 
in. places of pilgrimage (mentioned 
. below) 
3. No provision for 
defendants 
places 


residence at Bhagalpur 
were to arrange fo? her 
. residence. at ‘ the of pilgrimage “inga 
-house costing a monthly rent,ebetween Rs. - 100 


“and Ks . 200 and provision for a carriage antu 
“ horse. i 


e 


for the payments made to her 
17,000, 
was to be paid in cash and the rest ia six yearly 


4. No provision. 
5. After allowing 


3 


-‘Enstalmen ‘the first four of which were to be. o$. 
e 


“ 10 ? 
< atthe time of the conpromise’to ` “Ram ° Krishna 
, Jha and the balance Rs 1,093,020 would bo paid - to 
her in the course of two years, and ia the 
_Meanfiine. she would gat its interest at 6 per 
cent, per annum This interest wasto be paid t) 
her for -paying her creditora and also - for expenses 
orfcharity. : 

. 6. Rupees 1,990 was to bespent every. year for 
“the annual sardh of the lady's husband - - to be per- 
< formed by her. 

7. Some minor points about charities; cerémonies 
and osts, ete., not mentioned in. detail in the 
application of the plaintiff filed under „8.7151, Civil 
Procedure Code, e 


It may be noted that iouen. the peti- 


. tion ‘of compromise provided for the 
` payment of Rs. 17.000 in cash,’ in fact 
admittedly Rs. 20,000 was paid. Accord- 
_ ing to the defendant this’ 
sum of Rs. 17,000 provided in the petitién 
_ of compromise out. of Rs. 
due -to the lady as arrears 
‘maintenance and Rs. 3,000 as advance 
maintenance to be set off against future 
| maintenance. 
It has been contended by the appel- 
. lant that the ‘compromise cannot. be’ re- 
corded under O. XXIII, r. 3 on the ‘fol- 
. lowing grounds: , (1) That the terms as men- 
tioned. in the petition of compromise 
(Ex. A) were not agreed to by the lady 
Savitri Thaknrain and that the terms really 
-agreed to were surreptitiously and fraudul- 
‘ently. replaced by.ihose given in Ex. .A, 
(2) That even if the lady agreed to these 
_terms, she being an illiterate Pardanshin 
lady did not fully understand them, 
were not explained to her and she had no 
. independent advice. Advantage was taken 
„of her ignorance and pogition.’ (3) That the 
compromise is not lawful and its recording 
s barred under yarious provisions of law. 
Some subsidiary points have also been 
urged: For instance, it is contended that 
an inquiry into the genuineness and 
lawfulness: of the compromise is barred by 
res judicata. Ithas been argued that the 
order of this court passed by Jwala Prasad 
“and Bucknill, JJ., was in effect an order 
“for the trial on the merits of the suit itself, 
and not for any inquiry into the facts or 
‘lawfulness of-the compromise and further 
that the defendants had since waived their 
rights under «the compromise. 
issue questions of Mithila’ Law have also 
. been raised. It is contended - that under 
.that law which “governs ‘the parties, 
°% wife is % co-parcéner with. ‘her husband 
e with all the rights of a member of a joint 
family. and can forcé a -partition upon him 
‘-and -tHat a gift of an entire property by a 
~man having a wife is illegal, 
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represented a. 


1,17,000 found ` 
of her. 


They 


` prominently in-the, case. 


As asitle - 


The bequest - 


1451. 0 
two ` of ‘Rp 1000 


Rs 5,009each and; the dast 
interest at st. 


each, This amount was-to carry 
rate of six per cert. perannum to ‘bepayable . 
the estate. The- interest was to be paid on 3 at 
December, cach year andthe amount of interest 
was to be spent by, the plaintiff after, consulta- 
tion with defendant No 2 over ectolarehip fund oF 
some religious work. 
6. Ne provision. ` 
7. The only other provision is that the parties 
were to bear their own costsand that defendant 
No.2 was always to. lock after the plaiotiff and 
not to let ber have any sort of inconvenience or dis- 
comfért and remain obedient to her. - ° ` 


in favour of Suraj Mohan was jherefore void, 
and the. plaintiff's suit in which this com- 


promise is said to have taken place was so 


strong and the lady's claim so indefeasable 
that it is unlikely that she would have 
consented to the terms which constitute (as 
it was put by Sir Sultan Ahmad) a con- 
fiscation of her estate. We are further 


| asked to hold that in view of the position 


of the lady the terms are so unfair and 
unconscionable that in the exercise of the 


. court's inherent powers we should refuse to 


record it. All these matters will be dealt 
with in their proper places., We will . 
first take up the question whether the 
terms contained in Ex. A were agreed to 
by the lady and whether she: signed it 
intelligently, In order to decide this it is 
necessary that we should give in some 
detail the respective versions of the parties 
as to the circumstances under which the 
compromise was arrived at and as to what 
transpired since then which terminated in 


_the lady filing, the petition under s, 151, 


Civil Procedure Code, repudiating it. 

The lady’s story is that she had gone to 
Simaria Ghat,a place on the bank of the 
Ganges, for the annual Kartik asnan / ‘bath 
in the Ganges: in :the month of Kartik) 


: which lasts for full one month. The party 


which accompanied her consisted of Bidya 
Jha (her uncle), Pitamber Jha (son of 
Bidya Jha), Durga Nath and ‘one Khajan 
Dai, some’ servants, peons and cook. This 
Durga. Nath has been mentioned 18ther 
On the one hand 
he has married a sister of the plaintiff 


. and onthe other he is remotely connected 


with Suraj Mohan, one of his ‘grand- 
daughters (not through the plaintiff's sister) 
having married ‘one Madhu Kant Jha 


whose sister. is the widow of Raj Mohan 


Thakur the elder brother of Suraj Mohan, 
There is no doubt that he was a trusted 
companion of the lady, but now he is said 
to have been in collusion with Suraj Mohan 
and to have been gained over to his side 
throvgh Madhu Kant Jha, his grand-son- 


? 


1933 . 
“in-law. The party was putting up. in 
“a huts of straw, ‘constructed on the 
, bank. of the river, The asnan, bath)’ was to 
° last till 15th November, 1924" The lady’s 
story is that she’ made preparations for 
leaving the place that ‘day and going to 
Latersaserai (Darbhanga) where’ ghe had 
been pYeviously residing. . Durga Nath 
asked her to-stay there That da ay as -the 


. Sankrant, which` ends the period of ‘the 


_ Simaria Ghat unexpectedly. 


that the.latter was not there. 


‘Z1st November, ' 


‘this house at all. 


bath, would last till the following night. 
She accepted this. advice. In the even- 
ing Suraje Mohan ‘accompanied by the 
said Madhu Kant Jha and others reached 
The lady's 
case is that Durga Nath, who was in con- 


spiracy with Suraj Mohan had_ been expect-- 


ing him and on the pretence of the Sankrant 


lasting till the following night detained her 


at Simaria Ghat.’ We have however as- 
certained by reference to the almanac that 


the Sankrant did last till the following 
- night, 


Be that- as it may, as we have said, 
Mohan and his party came to 
Simaria Ghat. The boy fell at her feet 
and implored. her to ssttle the suit, -. The 
plaintiff says that, as she saw Suraj Mohan 
after a long time and he had become a 
grown-up. “lad, she was affectionately 
drawn towards him ‘and the terms al- 
leged by her ‘were settled, As it was 
however, - necessary to consult Mr. Ram 
Krishna Jha, Durga Nath was sent next 
morning to fetch “him from Darbhanga. 
Mhe former returned on the 17th withnews 
It was then 
thought that he might have’ gone to Monghyr 
to look- afler the suit, ‘which was fixed for 
1924, Ib was, therefore, 
agreéd that all. should go to Monghyr. The 
lady says that she was made to understand 
that she would “be lodged at Monghyr 
in the Dharamshala of Baijnath Goenka. 
The party left Simaria, Ghat on the 
evening of the 17th and reached Monghyr 
somewhere about midnight and went to 
the house of Babu Baiju Mandal, then 
Sharistadar of the Judge's Court of Monghyr 
and inhabitant -of ~ Barari .in Bhaga'pur 
from where the parties come. T he lady 
alleges that she took the house to he a 
Dharamshala. and that it was only 
days later that she realised having been 
‘kept in the house of Baiju Mandal. She 
“makes it a grievancethat she was taken to 
Her case is that Baiju 
Mandal was in collusion with Suraj Mohan, 


Suraj 


. and that the latter with a design put her 


up in that house so that she might not 


“bê free ta do what she liked and get to 
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“promise. 


“with instructions about tha 


‘they sent thrée 
` Krishna Jha at Laheriaserai about the 


two" 


11 


know the effect and.terms of the com“ 
We-ought to have mentioned 
that before the dn reached 1 Monghyr one 
Chandra Nand Missir was sent’ from* the 
way to fetch Ram Krishna Jha from Patna 
where he was expected to be in cohnec 
tion with the proceedings in the High 
“Court abont the trial of issuesNo. 6, etc. 
Chindra Nand Missir returned to Monghtr 
on the 18th and brought a message that 
Ram Krishna Jha refused to come, The 
lady then asked Madhu Kant Jha to send 
a wire to Ram Krishna Jha. The: next 


day (19th) Khan Bahadur Sayeed-ud-din, 


Government Pleader, who was appearing 
for her in the suit, was brought to the 
verandah ‘of the house phe was occupying, 

and finding her surrounded by her advers- 
aries ‘told her to send her man to him 
terms of the 
compromise. Durga Nath was sent, and 
he assured the lady that the draft was 
being prepared by Maulavi Sayeed-ud-din. 
Thereafter Suraj Mohan assured her that 
he would do all that was needful in connection 
with the preparation of the draft of the peti- 


‘tion of compromise. A. draft was prepared,and 


she was assured by Durga Nath that it was 
done by Maulavi Sayeéd-ud-din and approv- 
ed by her Patna lawyérs and that it 
contained all the terms that she said had 
been settled at Simaria Ghat. It is admit- 
ted that one Bodh Krishan Jha, a’ full 
brother of Mr. Ram Krishna Jha, came to 
Monghyr on request on the 20th. -Ram 
Bahadur, a clerk of Mr. Ram Krishna Jha, 
also came to Monghyr. There ‘is, however, 


, Some différence, about the date of his 
arrival, 


According to the defendant he 
also came on the “20ih, but according to 
the plaintiff's case he caine on the morning 
of the 21st. These two persons, . however, 
according to themselves and the lady, took 
no part in the transaction and were simply 
watching events froma distance. Though 
telegrams to Mr. Ram 


compromise he did not come, Later 
on, Ram Krishna Jha réached Monghyr 
on the 24th, saw the lady, but was annoyed 


‘and did not like to mix himself up with 


the compromise, or heare her explanations 
though he was willing to accept Rs*20,000 
in satisfaction of the money advanced. by 
him for the litigation. He stayed in the 
house.for a few “hburs but Had no talk with 
her about the compromise. , (The defergd- 
ant puts the date of Ram Krishna Jha’s 
arrival as 23rd.) In the afternoon ofthat day 
that is 24th November; tHe lady was informed 


e 
e . 
. 
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` that Mr. ‘Savi was not agreeable to the She was taken "by surprise and seht fore 
compromise. On this she ‘wanted to leave Dharam Narayan Chaudhury who , had 
“the house. Suraj Mohan Thakur and Baiju sometimes looked after her cases and whe 


“Mandal, however assured her that -all 
* wonld be done to complete the transac- 
tion. 

On the, next day (25th November) the 
‘Jady having become disgusted with the 
delay and being in a disturbed state of 
mind “unceremoniously left the house. She 
felt difficulty in getting a conveyance and 
came out into the street when Durga Nath 
‘brought a carriage, and she drove to the 
Railway Station with a view to go to 
| Darbhanga. There at about 3 p, m. the 
petition of compromise fair-copied was 
brought to her and she having been assured 
that the terms mentioned therein were 
` those settled at Simaria Ghat (as alleged 
“by her) signed it on the word-for-word 

„and  letter-for-letter dictation of Suraj 
Mohan Thakur. She could not personally 
satisfy herself as to the correct- 
ness of this assurance as she was perplexed, 
and there was a large number of persons 
in or about the place. As arranged, 
Rs, 20,000 was paid to Ram Krishna Jha. 
Thereafter she heard somebody reading 
‘something from outside which she could 
not follow. Iuater on somebody said that he 
was the Hakim (Presiding Officer of the 


` Court) and asked her if she had compro-- 


mised and she answered “ji” (yes). After 
a few hours she was eit by Suraj 
Mohan to Bhagalpur and lodged at Anand 
Garh. From ‘there once she went*for Koshi 
‘bath. Itis admitted that she was well 
treated there and the wives of her nephews 
were all attention to her. Inthe middle of 
‘January, 1925, she left for Allahabad to 
perform the annual sradh of her husband, 
‘which was due on 27th January, 1925, and 
“also for kalpbas .on the banks of the 
sacred rivers. A servant of Suraj Mohan 
went ahead to arrange for the huts, and 
Suraj Mohan ‘himself accompanied. her. 
_After a few days he refurned and as asked 
e by her sent Rs. 1,000 for the annual sradh 
of her husband. This e money was sent 
‘through one Balbhadra Thakur (D. W. No. 

a er of Suraj Mohan. 
nshe learnt for the first time from 


Baban that the terms of the, compromise 


-as ‘embodied in ghe petition filed in court 
were not accordingto what was settled at 

imaria Ghat andthat there was no pro- 
` vision in that petition for the payment of 
“Rs. 1,000 for the sradh of her husband 
and that Suraj , Mohan, and not the 
‘plaintiff was made the owner of the estate, 


` Murari 


“was unwilling fo help her, 


“time 


happened to be there at. that time. “She 
sent him to bring Ram Krishna Jha. The 
latter went to Allahabad with much diffi- 
culty dén the persuasion of Mr., "Murari 
Prasad, an Advocate of this court and a 
witness in this case, who had worked in 
her cases. Ram Krishna Jha refused to 
help “her and advised’ her to apprdach 
Babu Murari Prasad and Khan Bahadur 
Maulvi Sayeed-ud-din, Dharam Narain also 
expressed his inability to do anything for 
her.” The lady. came to Benares on 15th 
February. There she learnt that Babu 
Prasad was there, sent for him 
on 19th March, 1925, and related to him 
all that had ‘happened. At first he also 
but ultimately 
agreed. On her instructions the petition 
under s. 151, Civil Procedure Code, was 
prepared and filed before the Subordinate 
Judge of Monghyr. It isto be noted that 
the petition was signed by the lady on. 
2nd April, the adffiavit in its support being 
sworn at Benares on. the same day, the 
certificate by Mr. Murari Prasad was 
granted on 5th April; and the petition was 
filed in court on Tth April, 1925, This, in 
short, is the main story of the plaintiff 


“about the compromise from the time when 


it was settled at Simaria Ghat up to the’ 
when petition of. revocation under 
s. 151 was filed. 

It is necessary that we should méntion 
here the connexion of Mr. Ram Krishna 
Jha with this case, as his name has been 


very prominently mentioned throughout. 


We have said that-he is an Advocate’ of 
this court, was practising in the Darbhanga 
Courts and removed his practice here in 
about J. anuary or ‘February, 1925, and is 
the first cousin of the plaintiff, their fathers 
being full brothers. He reached Barari 
immediately on the death of Ugra Mohan 
Thakur, interested himself in the © lady’s 
aifairs, "helped her in performing the sradh 
of the deceased about which some diffi- 
culty was raised by his castemen, and 


e accompanied her to Gaya where she went 


for this purpose. He was a witness before 
the Original Side of ‘the Calcutta High 
Court in the case of the will propounded 
by the lady. He was admittedly financing 
the lady in her litigation and was in 
charge of her cases. He came to Monghyr at 
jeast on the 24th, was present at the 
Railway Station at any rate to receive 
Rs. 20,000 in satisfaction 6f his dues. His 
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absente from*the witness-box in this case 


«has bebn the subject-matter of criticism by. 


the defendant. Though-one would find 
rom the petition under s. 151, Civil 
. Procedure Code; that he washed his hands 
of this case, was-not willing to help the 
lady gny more and had refused to do any- 
thing with the compromise, he contlucted 
this case before the learned Subordinate 
Judge. Later on weshall have to comment 
upon the non-production of this gentleman 
and also of Khan Bahadur Maulvi Syeed- 
ud-din. Nih 

We now turn -to the version of the in- 
cidents leading to the compromise and 


of subsequent- events as- alleged by Suraj -- 


Mohan Thakur. His case as disclosed 
in his petition of: objection. and -evidence 
adducedis this.. When-Siiraj Mohan- was 
ahout to attain his majority, Bodh Krishna 
Jha, full brother of Ram Krishna Jha, came 
to him on about 28th December, 1923, and 
suggested thal if a suitable maintenance be 
agreed to for the lady; the litigation might 
be brought to an end. Suraj Mohan ex- 
pressed his inability to do anything till he 
attained majority. He became major on 
lst February 1924; and-the fact was noted 
in the record of the case on the 5th of that 
month. Bodh Krishna Jha again came 
to him on or about 30th March, 1924, and 
suggested that a personal meeting belween 
Suraj Mohan and'‘the lady might smooth 
matters and finish the. litigation. 
Mohan Thakur refused to-go to Darbhanga 
where the lady was‘at the time, as his elder 
brother Raj Mohan Thakur (since - dead) 
was not well received-by Mr. Ram: Krishna 
Jha. He however agreed to-see the lady at 
Benares or at some other place of pil- 


grimage where the lady used to go. On - 


or about 9th October, 1924, Bodh Krishna 
Jha went to. him for the third time and 
informed him that the lady- was about 
to go to Simaria Ghat for. 


the-interview. On or about- 16th Octo- 
ber, 1924, Durga Nath came. tohim and 
informed him of the lady’s arrival 


her during her stay. there. Later, on 12th 
November, Madhu Kant Jha (brother of 
Raj Mohan Thakur's widow and the grand- 
son-in-law of Durga Nath referred to above), 


who had gone to-Simaria Ghat to see his’ 
father-in-law, Tek Nath Jha's mother (?) in- 
connection with the ‘rukhsati’ ofhis wife, - 


brought a message -purporting to- be - from 


the lady that she was willing to compromise’ 
thesuit if she would get a maintenance - 


A Sabriet v. Mest A. dau. 


- went thereand the terms ` were’ 


Suraj > 


Kartik asnan - 
and that would be a suitable place for - 


at- 
Simaria. Ghat and requested him -to see. 


` 


Mohan thereupon sent 6 
plaintiff informing her, of. his arrival at. 
Simaria Ghat on 15th November? 
settled. ' 


hey 
‘allowance of Rs. 1,000 per month. Suraj’ “>° 
a letter to the ' 


C 


They were that the lady would get mainen- ` ' 


ance of Rs. 1,000 per month from the date of 
her husband's death. s | 
Thearrears after deducting the pay- 
ments made were to remain in permanent 
deposit. with the estate and: the lady was 
to get 6 per cent. per annum interest thereon 
which would be spent on some charities as 
determined by her and Suraj Mohan 
Thakur. It will be noticed that according 
to the defendant's version, in the terms set- 
tled at Simaria Ghat, there was no men- 
tion of any cash payment of the arrears of 
maintenance. Rather, the - arrangement 
was that they would never be paid in cash, 
and the plaintiff would only get the interest 
to be-spent on some charities as settled 
between the parties. ‘There was also 
according to him, at that time no mention 
of any house rent or conveyance. ‘he 


terms having been settled, Durga Nath was : 


fetch Mr. 
He was not found 


sent to Darbhanga to 
Krishna Jha. 


Ram ` 
there - 


He ` 


and Durga Nath came back. The party . 


then left SimariaGhat in the evening of 
the 17th. Suraj Mohan sent 
Monghyr asking 


a wire '10 
Babu Baiju Mandal, : 


Sharistadar of the Judge’s Court to arrange >, 


for a house. -The telegram was not receiv- 


ed by him till the following morning (18th. > 


November’. 


about midnight t6 the - house of the said ° 


Baiju Mandal and had to accommodate them- 
selves there for the night. Next day there 


but as the lady felt quite comfortable there, 
it wasnot done. Suraj Mohan repudiates 
the suggestion that thelady was lodged in 
the house of Babu Baiju Mandal with a 
design and thatshe believed that house to 
be the Dharamshala. of Baijnath Goenka. 

On 19th Noyember, Maulvi Sayeed-ud-din, 
the Vakilfor the plaintiff, and Babu Bhairo 


: was some talk of the change of the house ' 


Prasad, the Vakil for the defendant, were - 


seni for. The former explained to the lady. 
the scope of her suit. The lady informed him 


of the terms of compromise. Maulvi Sayegd- : 
ud-din asked her to commynicate to him ` 


her wishes through sher owne servants. “A . 
remuneration of Rs. 100 was paid to Maulva 
Sayeed-ud-din by the defendant at thé 
instance of the plaintiff. On 20th November, 
Bodh.Krishna Jha on being sent for camg_ 


. 


The party therefore went from - 
` the Railway Station where they reached at - 


_ back to Bhagalpur. The draft was 


{4 "E e 
toMonghyr. Ram. Bahadur Singh aso 
came on that very day and the two together 
began, arranging for a draft of the petition 
of compromise. Atthis stage the plaintiff 
wanted’ some additional terms. -They 
were? (1) house rent not exceeding Rs., 200 
per,month; (2) a conveyance for going 
to’ places, of pilgrimage; (3) Rupees 
17,000 out of the maintenance allowance to 
be paid in cash and the balance to ‘be 
actually’ paid in instalments, and (4) the 
costs of previous litigation to be borne by 
each party. Suraj Mohan at first objected 
to these. terms, but as the lady insisted 
he. yielded. Drafts were then prepared 
according to the information. of Suraj 
Mohan by orin consultation with Maulvi 


Suyeed-ud-din. It was then approved of by , 


Babu. Bhairo Prasad, Pleader, for.Savi, in 
the presence of Babu Hito Rai, another 
Pleader for the plaintiff. . A copy of it was 
handed over to Balbhadra Thakur, a 
servant of the defendant to be shown to 
Mr. Savi. This copy has been filed inthe 


proceedings as Annexure B to the objection , 


of, Suraj Mohan (Ex.F).. On the 21st this 


copy -was taken by Balbhadra to Mr. Savi, : 


who was supposed to be at Bhagalpur. 
Balbhadra could not meet him as he had 
gone to. Godda. Balbhadra returned to 
Monghyr on the 22nd. It was then arrang- 


_ed that Balbhadra and Bodh Krishna Te 
this - 


both should goto Godda and with 
view they went to Bhagalpurthat very day 
(22nd)... By that time Mr. Savi had Sm 
rea 
over tohim on thë 23rd and he-was asked 


to go to Monghyr. Mr. Savi could not- 


come at once as. he had, Some important 
work at Bhagalpur but promised to do so 
the next day, that ison the 24th. Thereup- 
on, Balbhadra and Bodh Krishna Jha return- 
ed _to,Monghyr.in the,evening. In the mean- 
time Ram Krishna Jha had . arrived 
at, Monghyr. | as 
we have already said; that according to the 
plaintiff Ram Krishna.Jha came to Monghyr 
on the 24th and.according to Suraj Mohan 
eame there on 23rd. The defendant's ver- 
sion is that he put up im the Same house 
where the lady wasstaying. This is denied 
by the plaintiff. Suraj Mohan asserts that 
Ram Krishna Jha’ saw the plaintiff and had 
afull talk with her, and that the draft 
already prepared was made over to him 
by*his clerk Ram Bahadur and read out 
by him tothe plaintiff and he believes that 
he’ showed itto Maulvi Sayeed-ud-din and 
Hito Rai. e 
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It is to be noted here, as. 


On the 24th Mr, Savi came ‘to Monghyr 


e 
? 145 TQ: 
and expressed his inability to ‘agree te ‘the. ° 


- payment of a maintenance. of Rs. 1000a e 


month ashe thought that with the. income 
ofthe estate he could not pay. more than 
. Rs. 500. He went back to Bhagalpur 


and 


came again on the 25th and ultimately eon- . 
sented to sign the petition of compromise if ‘ 


a clause exempting him from pérsonal 
liability in this respect were added to it, 


A fresh clause to this effect was writtenon . 
a separate piece of paper. When Suraj. 


Mohan ‘with this piece of paper came to 
the house of Babu Baiju Mandal where the 
plaintiff’ was staying he learnt that the 
-plaintiff had-abruptly left the house and 
had gone to the Railway. Station. He went 
there and informed her what Mr. Savi had 
agreed to accept. .She agreed to exempt 
him. Thereafter Suraj.-Mohan returned to 


- Sinha where Mr. Savi wasstaying and where 
_the draft was fair-copied by one’ Mahen- 


dra’ Narain Singh on the dictation of Bodh 


Krishna Jha and then taken to the Rail- 
way Station for the signature. of the lady. 
The whole petition was read by her and 


“Ram Krishna? Jha and then she signed 
.it after Rs. 20,000 was: paid to her., This 
_ Rs. 20,000 consisted of Rs. 17,000 out of 

Rs. 1,17,000 the arrears of. maintenance 

found due up to October 1924 and Rs. 3,000 

advance payment:for the, months of No- 
. vember and December, 1924 and January, 
_ 1925. Thepetition was then handed over 
to the Subordinate Judge who happened to 
be there.and who again got it read over to 
the lady by:Baiju Mandal and.she admitt- 


also readover,., and explained to her by. 


ed to -him,,the dne execution of it.. The . 


Subordinate Judge finding that each page 
of the petition was not signed by. the part- 
ies asked them to do so, and -this was done. 
As it was understood that after the com- 

_ promise, whenever. the lady would not live 
ata place of pilgrimage, she would live at 
Anandgarh with the family of Suraj Mohan 
and his brother,:the whole party came to 


Bhagalpur and the lady lived there. with . 


the family peacefully till:she left . for Allah- 
abad on 10th January,1925. In the interval 
she had:goneto Kursaila and Kataria for 
» Kosi bath: The evidence is that during the 
lady’s stay. at Anandgarh she met several 


: persons and toldthem the fact of the com- :. 


promise and that she had agreed.io take 


maintenance only. It is_allegedon behalf . 


of Suraj .Mohan Thakur. . that during- 
the . lady's... stay, at Bhagalpur 
Krishna Jha. came and stayed with. her 
. twice and Ram Krishna Jha also came ta 


Bodh . 


“the. house of Rai Bahadur Lakshmi Prasad:.’ 


e 

e e 

ag. 
Bhagalpur and visited her, dwing the 
Christmas holidays of 1924. Though the 
latter stayed with his fathet-in-law hecame 
atd ‘saw the lady daily. When the lady 
went to Allahabad Suraj Mohan accompani- 
ed her’ and after seeing that she was 
settled. down came away and sent back 
Balbhadraeto look after her. Suraj Mohan 
Thakur denies that Rs. 1,000 was sent to 
the lady for the performance of her hus- 
band’s sradh, as this was not stipulated 
for arid under the Hindu Law she was not 
entitled to perform the sradh. Rupees 1,500 
was paid to her out of her maintenance 
allowance to meet the expenses of her 
“Kkalpbas’. at Allahabad. The defendant 
further ‘says that. during 
Bhagalpur a sum of Rs. 3,306-12-0 was 
spent'over -her and that that was alsoan 
advance towrds her maintenance allow- 
ance. From Allahabad she began dismiss- 


ing the servants of Suraj Mohan who had ° 


gone with her till none was left. These 
are the respective versions of ihe parties, 
We have stated them in some detail as 
their proper appreciation will be useful in 
weighing the conflicting evidence adduced 
by the parties, IE 

The first controversy is as to the circum- 
stances under which Suraj Mohan went to 
Simaria Ghat. On the one hand his case 
is thathe was invited there to settle the: 
terms of compromise; on the other the lady 
emphatically denies any such invitation, 
and asserts that Suraj Mohan Thakur paid 
her a surprise visitas arranged between: 
him and Durga Nath, the latter being in 
collusion with’ the former. In our opinion 
this controversy is of no great importance. 
It is admitted that Suraj Mohan went to 
Simaria Ghat, met the lady, and a com- 
promise was settled. Whether he wentof 
his “own accord or on invitation is not of. 


much consequence. The only bearing this , 


question has is-as.to who was anxious for 
the compromise. ` Anxiety for a compromise 
by a party does not show the weakness of 
hiscase or suggest that he would compro- 
mise on any terms, however harmful they 
maybe tohim. Prima facie both versions. 
areequally probable. Assuming that there 
was no invitation by the lady, there would 
be nothing extraordinary if Suraj Mohan, 
having ‘learnt of the lady’s presence at 


Simaria, Ghat, went there to make an. 


attempt to settle'a dispute which was appar- 
ently .ruining the. estate. ‘Suraj Mohan 


Was not “then even 19 years old. ` He attained | 


majority on Ist February, 1924, and there 


being no guardian appointed by.the court, © 
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of 


her stay at> 


“Mr. Ram Krishna Jha. 
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he did so at the agé of 18 years. During 


his minority he must have been painfully- 


‘watching the course of this expensive and | 


ruinous litigation between himselfantl the 
wife of his uncle and benefactor, The 
estate was highly encumbered, as will 
appear later. A large “instalment was- 
being paid to the Maharajadhiraja . of 
Darbhanga towards the liquidation of his 
mortgage decree against the estate. | This 


young lad must have been feeling grateful 


to the memory of his uncle who had left 
him his estate; he must havefelt it a pity 
that his widow was practically living in 
exile, passing her days either at Darbhanga 
or at'some places of pilgrimage. He was: 
separated from the one whom it was his 
duty to serve. . ; A 
The estate he got from his uncle was 
being wasted to no purpose.. There, would < 
be nothing surprising if, realizing these 
things, he thought of meeting the lady at' a 
place whereshe would be away from hostile 
influences and persuading her to com-- 
promise. On the other hand, one can well 
imagine that the lady had become tired 
of this litigation which had already lasted 


_tenlong years. Till then she had derived 
“mo. benefit out of it. She had misérably 
7 Jost ..the two will cases... Her financiers 


and helpers must have been feeling 


„despondent and reluctant: to advance money 


freely. She was getting an allowance of 

Rs. 150 .with an additional sum of Rs. 50. 
for house rent. This was no more than- 
sufficient to meet her numerous expenses. 

There are indications on record that at . 
that time she.was. not quite pleased with _ 
What is. extra- . 
ordinary. if in that mood she,sought an : 
interview with. her. nephew for a face to 

face talk with a view to end the litigation ? 

It. may also be that Durga’ Nath and 

Bodh Krishna Jha, realizing the effects of . 
this ruinous litigation, in the interests: of 
the lady. herself,. either at her instance or 
of. their own, approached Suraj Mohan and 
suggested to him am interview . with the - 
lady. . Well-wishers of.a family generally |° 
intervenein such nfatters and. if the feeling . 


è 


_ between the fighting- parties be.. bitter:they . 


try to smooth matters over, by suggesting , 
moderation. to both of them. Eyeryhody , 
connected with the lady could not have been... 
for the suit.to continue. . A „tady of a res- 


` pectable family -was*bitterly dighting witt - 


the. nephew of her husband;..was deposinge 
in courts ånd was being disbelfeved. Such’ 

a state of things could not have been pleas- ` 
ing to these who were her «friends, and-they, 


eo 


might not improbably have arranged to 


have a meeting between the aunt andthe | 


nephew.’ The lady has admitted in her evi- 
deħċe that her uncle Bidya Jha and others 
were advising her to compromise. 

“Jet us now examine the evidence on this 
point. [Their Lordships discussed some evi- 
dence on the point and proceeded.] The re- 


fusal to accept Rs. 1,000 per month said to . 
have been made by the lady in May 1924, re- . 


quires rather closer examination. We have 
said before that’ while the suit was pending 
before the Subordinate Judge of Monghyr, 
this court was moved on various occasions by 
one party or the other against various inter- 
locutory orders passed by that court. One 
of them was Oivil Revision No. 432 of 1923. 
It was taken up by Das and Ross, JJ., on 


ist April 1924, but was adjourned to 7th of, 


May toenablethe parties to compromise. 
On that date it was again adjourned to 
16th of May. It was-ultimately heard on 
21st and 22nd of ihat month, and judgment 
was pronounced on 4th June. It is alleged 
that during the course of the hearing on 
the 2ist or 22nd May the learned Judges 
suggested that the amount of maintenance 
should be referred to arbitration, intimating 
that Rs. 1,000 per month, all arrears and a 
residenceeither in Anandgarh or Ganga- 
nivas, would be allowed to her. It is alleged 
that this incident took place in the presence 
of Mr. Jayaswal and Mr. Murari Prasad, 
Advocates forthe lady, and that Mr. Murari 
Prasad conveyed this message to the lady 
but that she refused this offer and wanted 
“that her claim to the estatc should also be 
referred tothe arbitrators and considered 
by them: Mr. .Jayaswal also, 
sent a letterto this effect, to Mr. 
Krishna Jha. An attempt 
prove through Mr. Murari Prasad this alleg- 
ed letter of Mr. Jayaswal to Mr. Ram Krishna 
Jha. The learned. Subordinate Judge right- 
ly: disallowed this. The letter contained 
nothing but a statement of Mr. Jayaswal as 
to what according to him transpired before 


Ram 


the learned Judges ine this court. If Mr. - 


° Murari Prasad was himself a witness, as he 


says he was, of what transpired on the’ 


occasion he could depose for himself and he 
has-done_so; or, eif Mr. 
witness of it, he ought to have been exa- 


mined. 
Tf on the otherxhand, Mr. Murari Prasad . 


wanted to refresh his “memory, the facts 
which entitled him to do so -ought to have 
been ‘first elicited from him, .namely that 
he had ndclear independent recollection but 


wanted: to-refresh his memory by seeing the. 
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letter and that the letter was “written in his 


it is said, . 


was made. to ` 


Jayaswal was ae 


isto 


presence at-about the time when the inci-» 
dent took place ard that. he had read that 


letter at that time -and found the contenta - 


to be correct. Nothing of this sort was 
done, and as we have said the learned 
Subordinate Judge rightly refused,ta take 
that letter into evidence. On bth April 
1932, in the course of his argument, Sir 
Sultan Ahmad’ moved us by a petition to 
admit,that letter in evidence. We rejected 


“the application and intimated that we would 


give our feasons in the’ judgment of the 
case. Mr. Jayaswal, the writer of the letter, 


being available, his statement in the letter . 


can 
evidence. Later on the 25th of April ‘another 


in no. circumstances be admitted in - 


application was filed asking us toexamine . 


O. XVI, r. 14,.Civil Procedure Code. We 
refused that application also and promissed 
to give .our reasons.in our judgment. ‘We. 


the case of R. D. Sethna v. Mirza Mahomed 
Shirazi (1) at page 10464. In that case an 
application was made by the defendant to 
examine Mr. Wadia, an Advocate appearing 


in that case. The learned Judge said: 
“Here there is an additional reason why 1 think it 


‘Mr. Jayaswal as a court witness under . 


- agree in the observation of Beaman, J., in, 


Kat 
Xe- 


would be improper to have Mr. Wadia's evidence. He , 


has been present in court throughout, conducting as 
junior ‘Counsel his client's case with the utmost vigour 


and diligence’ The point to which this evidence is 


directed is clearly definite. Mr. Wadia heard Davar, 
J.’s account of the transaction, and he knows perfectly 


well every detail which Counsel expected to elicit from ` 


. » . Counsel for me piani might reasonably 
a 
upon 


hım . 
say tbat Mr.» Wadia 
concentrating ‘bis mind 


facilities for 
point of 


undue 
every 


importanceand preparing himself to -meet -every 


attack that might be made incross- examination.” 
. In this case what transpired before 


Das and Ross, JJ., has to a very large - 


extent been deposed to by Mr. Murari 
Prasad, has been commented upon by 
the learned: Subordinate Judge and is - 


disputed by the defendant. 


Taking the - 


evidence of Mr. Jayaswal now would have ' 


placed the respondent in a very false posi- 
tion. We do not for a moment suggest that 
Mr. Jayaswal would not have spoken the 
truth, but then he would be deposing 
incident whichtook piace eight years back 
and after the details had been discussed in 
two Courts. The respondent would have 
been handicapped in cross-examining him 


to ‘an - 


and thus attacking his evidence which he - 


was certainly entitled to do. 
observations were no doubt on other points 


Beaman, J.’s : 


dissented from inthe Calcutta High Court ' 


(1) 9 Bom. L R 1044 at p. 1046. > 
*Page of 9 Bom. L. K.—[Ed]. f 
e 


ty 


i 
vf 
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fn the, case of Weston v. Peary Mohan ‘Dass 


“ (2) but not the observation whic we have." 


reférred to above. There is another reason 
“why werefused to examine -Mr. Jayas- 
walas a court witness. The plaintiff 
-had plenty of opportunity to do so, On 
21st Dacember, 1926, she applied to examine 
Mr. Jayaswal on commission. 
At first the prayer was granted, but later, 
on theobjection ofthe defendant the court, 
ordered that it would examine. kim in 
court when he appeared. Mr. ` Jayaswal 
was apparently appearing for the lady off 
and onin the suit. After that no step was 
taken toexamine him. After the argument 
ofthe respondent on this topic was finished 
.a third application was filed on 18th July, 
_ 1932, asking us to examine Mr. Jayaswal as. 
.a witnesson behalf of the lady. On the 
grounds stated above and bearing in mind 
-the observations of their ‘Lordships of the 


- J tidicial Committee on the principle of taking ` 


additional evidence we declined to do so. 
Apart from this the question .of importance 
is not so much as to what transpired in 
-court, but whether the suggestion if it was 
at all made by the learned Judges was com- 
municated to the lady and-she refused it. 
‘The letter purports to have ‘been addressed 
to Mr. Ram Krishna Jha who has not been 
-examined and there was no proposal to ex- 
‘amine ‘him. Mr. Jayaswal was not a” 
witness tothis communication and refusal, 
His evidence would not have been of any 
value. : Mr. Murari Prasad has been examin- 
ed to prove this. . Before coming to discuss 
‘his evidence: we have to dispo8e of-a griev- 
ance made by Sir Sultan „Ahmed. An 
attempt was made to -prove..through Mr, 
Murari Prasad that the proposal to refer 
the case to arbitration and the suggestion 
of Rs. 1,000 as maintenance emanated from 
‘the learned Judges themselves. The 
learned Subordinate Judge disallowed 
the question which was intended ‘to elicit 
this and, in our opinion, he would have been 
well advised not todo so. The question was 
perfectly admissibleand therefore for’ the 
purposes of this appeal, we will assume 
that Mr. Murari Prasad’s evidence was that, 
“the learned Judges themselves suggested, 
that the matter=be referred to arbitration; 
suggesting a.mainténance of -Rs. 1,000. 
The plaintiff's case is not abit improved 
by this. As we have said the question- is 
whether the suggestion, whosoever’s’ this 
might-have been, was conveyed to the - lady 
ahd refused by her. [After discussing Mr. 
2} 23 Ind. Cas..25; A I- ‘Oal, i : 
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-Murari Prasad’s evidence and holding 
“that his memory was at fault the’ judgment 


minor importance; as 


“Is it true that Suraj 
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proceeded.] Now the question ariseg what 


‘were the terms which were settled between 


the parties, whether it was agreed that „the 
lady would remain the proprietor of ‘the 
estate till her life, that Suraj Mohan would 
manage it onher behalf and that ‘till the 
debts were paid up she would get Rs. 1,000 
per month and all her expenses but that 
thereafter she would. get all the income 
of the estate, Suraj Mohan continuing 
to manage it; or whether the terms were 
that the lady gave ‘up all her claims .and 
contéuted herself with receiving a mam- 
tenance of Rs. 1,000 per month. ` 

This isthe main term. The rest are of 
for instance, the 
term about house or conveyance or sradh 
and so forth, and except about the jewel- . 
lery and gardens the difference in some 
ofthem-is-slight. The question resolves 
iteslf{into the determination of the alle- 
‘gation of fraud made by the plaintiff 
against Suraj Mohan and_his..supporters. 
Mohan originally 
agreed to terms as alleged by the plaint- 
iff and then fraudulently put others 
into the petition of compromise and the 
plaintiff signed the petition on trust ? Js it 
true “that the lady remained ignorant of.,the 
terms mentioned in the-petition and for the 
first time came to know of them.at Allaha- 
bad at the end of January, 1920? The 
petition (Ex. A) -bears the lady’s signature. 
She admits having signed it. Her endorse- 
ment runs thus: 

“I have readover the contents of . this -petition 


and understood them. I have received Rs. 17,000 
(seventeen ‘Lhousands) in cash. It is correct, Srimati 


‘Ssbitri Thakarain. By my own pen,” 


She granted a receipt whichis Ex. G. It 
says that she received from Suraj Mohan 
and Mr. Savi the sum of Rs. 3,000 on ac- 
count of her allowance for November and 
December, 1924 and January, 1925, in terms 
of the compromise effected on 25th November, 
1924: The whole of ‘this receipt is in the 
lady’s own handwriting. The execution 
of these two documentsis admitted. In 
ordinary circumstancés once the executicn 
ôf a document is proved itis for the party 
who wants to avoid the consequences ®t it 
to prove that he executed it under circum- 
stances which do notmake dt binding upgg 
him’ In this ‘case the plaintiff alleges that 
she'signed the petition without knowing? 
its contents and that she did so in consequ- 
ence’ of thé fraud practised upon her. It 
ig a well-settled principle dt law that, those. 
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‘who allege fraud must prove it, and ac- 


. cordingly it would have been for the lady 
to. preve ‘acts and circumstances constitut- 


.ing the fraud under which she had signed- 


_ these two documents. But it is contended 
that th's isa case of a pardanashin lady and 
as, repeatedly laid down by the Privy Coun- 

ecil it is for those who want tohold a parda- 
‘nashin lady to the documents executed by 
her to” show not the mere execution of the 
‘documents by her-but also her intelligent 
‘execution of them. In other words those 
who want to take advantage of a document 
executed -by a pardanashin lady must prove 
that she knew its contents and executed it 
with full knowledge of itseffects and con- 
sequencés and-that she had independent 
‘advice: inthe matter. We shall deal with 

‘this topic when we come to examine the 
‘applicability of the special rule about par- 
danashin ladies. The defendants argue 
‘that this doctrine cannot in its «entirety 
apply’ to this ‘case. They also contend that 
they have‘ discharged theonusif it wason 
them. The evidence in connection with the 
settlement of terms and proper and intel- 
ligent execution of the document consists 
‘of what happened at (1) Simaria Ghat;:(2) 
Monghyr (house of Babu Baiju Mandal), (3), 
Monghyr Railway Station and (4) Bhagal- 
pur, and we shall alsohave to consider the 
incidents, which happened at (5) Allahabad 

, and (6) Benares and which relate to the 
subsequent conduct of the plaintiff. We 
must state at once -that there is practically 


ho- direct -evidence about the terms of the‘ 


compromise on behalf ofthe plaintiff ex- 
‘cept the evidence of the dady herself. When 
asked about her witnesses to the terms of 
the compromise as settled at Simaria Ghat, 
she said that there was nobody there except- 
ing herself, Suraj. Mohan and the river 
Ganges. Later on a witness Rasdhari Kumar 
(P. W. No. 8) was produced to depose en 
this point, 
presently. But before we come to that, 
we have to make some general remarks. 
e The line of attack taken by the plainttff 
has been what may beecallet destructive, 
that is, instead of producing good and 
sufficient evidence to prove the alleged 
term her main éndeavour has been to at- 
tack the evidence of the defendant, and the 
‘whole contentiqgn of Sir Sultan Ahmad, who 
axgued this part of thecase -before us, has 
been that the defendants have not been 
able to prove that the terms embodied in 
the petition were agreed to by the plaintiff 
| and explained to „her. Any i 
“*: A new “point: about there. being an honest 
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‘mistake, which was neither taken «in the 
petition nor discyssed before the court be” 
low, was advanced by Sir Sultan Ahma 
‘The argument was that the terms of the 
compromise as understood by the lady and 
-the terms mentioned in the petition of 
compremisé are so similar that while -the . 
plaintiff might have been undef the im- 
pression that she was getting a life estate 
- while Suraj Mohan was simply to manage 
it as'long as she lived and-that she would 
get maintenance only till the debts were not 
not paid, Suraj Mohan might on the other 
hand have understood that the lady was 
giving up the estate. A casual comparison 
of the terms of compromise as mentioned in 
-the petition and as alleged by the plaint- 
iff would have made it apparent to anyone 
that this argumént was bound .to be ad- 
vanced. The -terms alleged by the 
plaintiff were it, would appear, -in-~ 
tentionally made torun so parallel tothe 
terms mentioned in the petition asto leave 
scope for advancing an argument of mis- 
understanding. We will deal later with 
- the point whether there was any room for 
‘ahy misunderstanding.’ At this stage we 
wish to take a general view of the story of 
fraud in changing the terms of compro- 
mise. .(Their Lordships discussed the evi- 
dence and proceeded.}] We are perfectly 
certain that nobody would have embarked 
on a project to commit such a fraud with- 
out any intuition that the circumstances 
would come to -help him and that the lady 
would be over-confident—Ram Krishna Jha, . 
Bodh Krishna Jha and Ram Bahadur 
indifferent, the lawyers unprofessional, the 
sharistadar corrupt and ihe Subordinate 
Judge credulous. According to the plaint- 
iffall thishappened and gave Suraj Mohan 
an opportunity to defraud her. Either the 
plaintiff's version is false, as we will show it 
is, or we must give Suraj Mohan, then a 
lad of 18 years, or to his asscciates and com- 
panions, credit for having a prophetic. 
vision of the future. 

We now come to diréct evidence about the 
terms of compromise. [After discussing some 
evidenceon the potint their Lordships proceec« 
ed]. Leaving aside Durga Nath, the plaintiff: 
has withheld from the witness-box RamKrish: | 
na Jha, Maulvi Sayeed-ud-din and Babu Hito. 
Rai. The learned Subordinate’ Judge hag 
commented upon the conduct of Mr. Ram 
Krishna Jha and Maulvi Sayeed-ud-din. 
The explanation for not examining these . 

“witnesses was, as we have already observed; 
that they were required for working in the 
case. We have aleo made some reference, 


é 
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to it white commenting upon the.non-pro-- 
“duction of Maulvi Sayeed-ud-din. It was 
ped in the caseof Weston v. Peary Mohan 

as (2)and Chandreshwar Prasad Narain 
Singh v. Bisheshwar Pratap Narain Singh 
(3), that though it is undesirable that a 
lawyér*should appear in a case im which 
he knows’ or has reason, to believe that he 
would be an important witness, there is no 
harm in his giving evidence in a casein 
which he is appearing. The explafation 
therefore, is unsatisfactory, and we agree 
with the lefrned Subordinate Judge that 
these two gentlemen ought not to have 
appeared in the case. Mr. Ram Krishna 
Jha, however, was more a party than an 
Advocate. The plaintiff was his first 
cousin, and he had given her financial 
assistance inthe case. Ifhis interest in the 
case had the betler of him than his duty 
as an Advocate, one may perhaps regard 
him asa party at most and deal with him 


‘as such, but the position of Maulvi Sayeed- - 


ud-din was different. In the application 
under s. 151, Oivil Procedure Code, it was 
clearly stated that the lady sent Durga 
Nath to Maulvi Sayeed-ud-din for the 
preparation of a draft of compromise, 
but later on she was” informed that the 
ie was not settled by Maulvi Sayeed: ud- 
in 

This information, if there was any, could 
not have come in the last resortfrom any- 
one hut Maulvi Sayeed-ud-din himself. He 
was, at any rate, the best person to know 
whether Durga Nath had got the draft 
settled by him or not. The point was also 
one of no small importance. This being 
the case, Maulvi Sayeed-ud-din should 
have at once realized that he was likely to 
be a very important witness in the case and 
ought, therefore, not to have agreed to 
work init. It- may be that he signed the 
‘petition without going through its contents 
and accepted the vakalatnama without fully 
knowing the allegations made therein, but 
later on in the objections filed by the defend- 
ants it was clearly mentioned that Maulvi 
Sayeed-ud-din came to the lady and ex- 
plained to her the nature of her suit and 
that the lady mentioned to him the terms 
on which she had compromised and that 
afterwards drafts were prepared by Maulvi 
Sayeed-ud-din. This on the face of it 
made Maulvi Sayeed-ud-din avery impor- 
tant witness in the case. If the: allegation 
in the petition of objection’ was -true that 
` Maulvi Sayeed-ud-din. explained to the 
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lady the extent of her claims in the suit’ 
and that the lady told’ him the terms on 
which she had compromised, there was an 
end of the plaintiff's case. Maulvi Sayeed- 
ud-din ought to have withdrawn from the 
case at least at that stage. This is not 
all." The defehdants examined Babu 
Bhairo Prasad, Pleader and he definitely 
stated that Maulvi Sayeed ud-din explained 
to the lady the extent of the suit add that 
the lady told him that she had compromised: 
the suit on ‘accepting Rs. 1,000 as main- 
tenance. A brother Pleader of Maulvi. 
Sayeed-ud-din’s ‘thus deposed on oath as 
to a-fact directly in contravention of the 
case set up by the plaintiff. Maulvi Sayeed- 
ud-din, if he was aware of the progress of the 
case as he must have been, ought at least at 
that stage to have refused towork in the case; 

but in spite of it we find that he continued. 
working in the case and conducted the 
cross-examination of witnesses Nos. 6, 12 and 
14. In our opinion, Maulvi Sayeed-ud- din. 
would have been well advised if he had 
refused to work in the case and had not 
given the plaintiff a mere excuse for not 
examining him as a witness. 

However as wa have said on the autho- 
rity of the two cases referred to above, the 
fact that Mr. Ram Krishan ‘Jha and Maulvi 
Sayeed-ud-din were appearing in the case 
wasno ground for not examining them as 
witnesses. The position of the unfortunate 
Babu Hito Rai is rather curious, He had 
signed the petition of compromise and was 
certainly present at the Railway Station.. 
His authority was repudiated on the ground 
that the vakalatnatha expressly took away 
from him the power of compromising the 
suit. This is worse than a half truth. It was 
apparently intended to convey that Babu’ 
Hito Rai was not authorized to compromise 
the suit but that some other Pleader was 
so authorized. In fact however there was 
only one vakalatnama in the case under 
which all the lawyers appearing in the case 
had authority to werk, and this vakalat- 
nama gave all the Pleaders power to act 
in the case with the exception that they. 
were not authorized to compromise the suit 
Qr to refer it to arbitration, There was no 
distinction between Babu Hito Rai and 
Maulvi Sayeed-ud-din in this respect. “Nor 
did Babu Hito Rai effect the compromise 
in the suit., There i& a world ,of. differenee 
between compromising a suit and signing a, 
petition : ‘of compromise after the*compromisé 
is effected by a party himself and éhe peti- 
tion is signed by him. We-do not think 
thet Babu Hito Rai by signing, the petition” 


20 ii 
` of compromise when -the compromise was 
arrived at by the lady herself and the peti- 
tion. was signed by her, did any improper 
act, 
owever, this wasone of the grounds on 
which the compromise decree was successful- 
ly challenged before Jwala Prasad and 
Bucknill JJ., and one of the grounds, on 
which their Lordships set aside the compro- 
mise decree and ordered.the compromise 
matter to be investigated; was that the case 
was taken up on a date which was not fixed 
for-its hearing and Babu HitoRai, not be- 
ing authorized to compromise the suit, was 
not authorized to consent to have the case 
‘taken up for disposal on a date not fixed 
in the case. Their Lordships characterized 
this as a fraud upon the court. We do not 
read in that judgment anything suggesting 
that the conduct of Babu Hito Rai was 
fraudulent for the case of the plaintiff at 
that stage seems to have been that Babu 
Hito Rai had merely exceeded his authority. 
‘We are clearly of-opinion that the signing 
of the petition of compromise by him was 
superfluous but not fraudulent-as the petition 
‘was signed by the lady herself and admitt- 
ed to be correct before the presiding officer 
of the court. Having achieved her object 
in getting the decree set aside by throwing 
a little mud at Babu Hito Rai, the lady 
began taking work from him, and then af 
‘the time of the hearing of this case having 
‘more mud thrown at him. Suggestions 
‘were made during the cross-examination 
of Babu Bhairo Prasad and Baby Hem Chan- 
‘dra Bose that Babu Hito Rai was in collu- 
.sion with the defendants. The recklessness 
of this suggestion will be apparent from the 
fact that the ink of the judgment of the 
High Court was hardly dry when, after the 
plaintiff had succeeded in getting a reversal 
.of the decree on the ground, amongst others, 
of want of authority of Babu Hito Rai and 
aside suggestion of improper conduct on 
¡his part, Babu Hito Rai was allowed to 
resume work for the plaintiff. The judg- 
‚ment of the High Cotfrt was pronounced on 
8th June, 1926. Exhibit C series will show 
that Babu Hito Rai worked for the plaintiff 
on 27th July, 28th July, 4th August, 1926, 
and 22nd March, 14th Apri], 30th April and 
„11th May, 1927. 

So within six weeks of her success in the 
igh Court bysuggesting want of authority 
-and improper conduct’ on the part of Hita 

-& Rai, the plgintiff again showed her continued 

confidepce in him by taking:work from him 

-a8 if nothing had happened; and when the 

etime came forthe trial of this case, a 
e 


. . 
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suggestion was again thrown out that "Babu. 
Hito Rai was in collusion with the defend-e« 
ants aS an excuse for not examining him in 
the case. One veryseldom comes acros% 
a case in which charges of fraud, collusion 
and falsehood are so freely made against 
respectable persons without therg being 
the least basis for any of them. In this 
case there is nothing but reckless accusa- 
tions against others which on the slightest 
scrutiny of the record appear to be 
absolutely unfounded. We further’ find 


from the order-sheet that Babu Hito Rai 
has been signingit on behalf of the 
plaintiff. It is to be hoped that Babu - 
Hito Rai was not aware of the fact that 


suggestions of his exceeding his authority 
and of his practising fraud were made 
against him by the plaintiff, for other- 
wise it isimpossible to find any excuse 
for his working in the case afterwards, 
and {think the plaintiff practised a fraud 
upon this Court by suggesting that Babu 
Hito Rai was acting without authority. 
He was not alone in having no written au- 
thority to compromise, and hedid not 
compromise the suit, and whatever he did 
in the suit seemsto have been done with 
the consent of the.plaintiff, or with im- 
plied, if not express authority from her. 
In fact Mr. L. K. dha, who argued the 
concluding stage of this appeal expressly 
told us that shemakes no charge of 
fraud or collusion against Babu Hito Rai 
at all. This makes one wonder how the 
chargeor suggestion could ever have been 
properly made at all. Itis also clear that 
imputation of fraud or 
collusion against Babu Hito Rai, his un- 
questionable participation in the incidents 


‘at the Monghyr Railway Station makes it 


impossible to believe that the appellant 
was helplessly defrauded. Babu Hito Rai 
signed the petition, and he could not 
have done so unless he was satisfied that 
the lady agreed to the terms mentioned 
therein. However we can find no excuse 
forthe plaintiff not examining Babu Hito 
Rai. 

The compromise being over, the party 
left for Bhagalpur. According to the de- 
fendant, Bodh Krishna Jha, Ram Krishna 
Jha and Ram Bahadur accompanied them 
to Bhagalpur. According to the evidence 
for the plaintiff these three men stayed at 
Monghgr and left the next day: RamKrishna 
and Ram Bahadur went to Laheriaserai (Dar- 
bhanga) and Bodh Krishna went to Supaul. 
We are inclined to accept the defendant's 


version, Babu Bhairo Prasad says that afler 
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congratulating Mr, Ram Krishna Jha he 
Suggested to him that now that the case 
bad been compromised, Ram -Krishna Jha 
should accompany the lady to Bhagalpur 
and see that she was comfortably settled 
down. There is avery serious contradic- 
tion between the evidence of the only two 
witnesses*on this point examined for the 
plaintiff, Bodh Krishna and Ram Baha- 
dur. Ram Bahadur says that next 
morning (after the compromise) “Bodh 
Krishna went to Supaul from Sahehpur 
Kamal via Mansi while Ram Krishna Jha 
and he went to Laheriaserai via Barouni, 
showing that allthe three travelled to- 


géther up to Sahehpur Kamal only 
and that from there Bodh Krishna Jha 
went to Supaul via Mansi, while the 


witness and Ram Krishna -Jha went to 
Laheriaserai via Barouni, the, two places 
being in opposite directions Bodh Krish- 
na Jha, on the other hand, deposes that 
all three went by train and steamer up to 


Mansi, and from there they separated, Ram- 


Krishna Jha and Ram Bahadur going to 
Darbhanga and he to Supauil. This being 
the contradiction as to where they went 
after the compromise andthe evidence that 
they went to Bhagalpur being given by res- 
pectable witnesses, as we have said, we 
prefer the defendants version, though 
as far asthe general result of the case is 
concerned the point is of no great import- 
ance, 

The defendants have examined witnesses 
to prove that during her stay at Bhagal- 
pur the lady met several persons and admit- 
ted to them that she had given up the estate 
and accepted a maintenance. [After dis- 
cussing evidence, their Lordships proceeded.] 
We have narrated the facts and analyz- 
ed the evidence of the incidents which 
took place at Simaria Ghat, ` Monghyr, Bha- 
galpur, Allahabad and Benares. We have 
read the evidence over and over again 
very carefully and we feel nd hesitation in 
coming to the conclusion that the finding 
ofthe learned Subordinate Judge is per- 
fectly correct and unassailable. We hold 
that the terms of the compromise as 
contained in the petition were the terms 
which were willingly agreed to by the 
lady and that no fraud was . practised 
upon her. We will later on deal with 
how far the ` defendants have | proved the 
facts necessary to make the compromisé 
binding upon the plaintiff who is a par- 
danashin lady. But before we leave this 
part of the case we have to makea general 
remark about theenature of the evidénce 
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adduced on behalf of the parties, ` The 
defendant, as we have already stated,has 
produced all the witnesses whom he*dould 
produce. Their evidence on the whole ‘is 
true and consistent with the ordinary 
course of human affairs. It may bethat 
hereand there some of them hayetried to 
prove too much, but the main story remains» 
unshaken and is perfectly trustworthy. 

On the other hand, tbe plaintiff has with- 
held most important witnesses on excuses 
which do not appear at all satisfactory, 
and there is an artistic touch in the evid- 
ence of the witnesses who have been pro- 
duced for her. There isthe evidence of the 
lady describing the incidents which took 
place from Simaria Ghat to Benares. The 
witnesses who have been produced tocor- 
roborate her are those who come in contact 
with her story only one at atime and they 
touch only the fringe of the story. As to 
what transpired at Simaria Ghat, there ‘is 
the solitary evidence of Rasdhari Kumar, 
and he only hears the last part of the 
conversation between Suraj Mohan and 
the lady, and that was that Suraj Mohan 
told the lady “come and take your Raj.” 
At Monghyr only one witness Bodh Krishna 
Jha came near the lady, and that also for a 
few minutes. There was no business talk 
between them. There is no other witness 
to depose as to what happened at the house 
of Baiju Mandal,’ Ram Krishna Jha, who 
also saw the lady, though for a few minutes, 
hasof course not been examined. As to 
what happéned at.the Monghyr Railway 
Station, there is again the evidence of 
only one witness Bodh Krishna Jha who 
was in the waiting room for a few minutes 
just to see the payment of the money. 
Ram Krishna Jha who was there has not 
been examined, and another witness Ram 
Bahadur did not reach the station in time. 

As tothe happenings at Monghyr there 
are two witnesses: Bodh Krishna Jha and 
Ram Bahadur, and curiously enough their 
stories very seldom cqme into contact with 
each other. The one point on which they 
deposed to the sametincident was as to the 
routes which they took after leaving 
Monghyr and, as we have said, they have 
contradicted each other there. As to what 
transpired at Allahabad, there are .two 
witnesses, but Dharam Namin was not 
present when Balbhddra made disclosures* 
to the lady and Sudhakar Jha was not pre- , 
sent when the lady mentioned it to-Dharam ° 
Narayan. About: the conversations ab 
Benares, Dharam Narayan is again nota X 
witness of what ‘transpired when My: 
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Murari Prasad was there. . Dharam Narayan 
-Chaudhury was not called till moré thana 
month after Mr. Murari Prasad was 
examined, and in between the two, six 
witnesses on other topics were examined. 
This reminds usof the remarks of Chau- 
dhury, J., of the Calcutta High Court, in 
athe case*of the will set up by the lady. It 
will be recalled that she attempted to obtain 
Letteys of Administration of a will which 
was said to have been either lost or des- 
troyed, and the basis of her application 
‘was a copy of the draft of the will. There- 
fore, there was no necessity . of proving the 
‘signature ofthe testator. In the course of 
the judgment the learned, Judge observed 
-a8 follows: 
; “There is one point which is noticeable in this 
“narrative, namely that most of the incidents taken 
separately relate to one person at a time. The 
dictation isto Rasbehari when no one else is present. 
Ugrah Mohan's interview with Charu and the appoint- 
ment made with him on the evening of 15th January 
ïs spoken to by Charu alone. The attestation neces- 
sarily takes place in the presence of two, namely of 
Sarat and Oharu, Rasbehari was not then present 
The conversation between the mother and the son 
‘takes place in the presence of Suraj Mohan Chau- 
‘dhury alone. At thetime Rasbehari attested none 
else was present" : 
The same thing was repeated in this case. 
The scene is different’ and the actos are 
‘different, but the acting is the same and 
the stage manager is plainly the same—it 
is unnecessary to say who. The plaintiff 
is no doubt a pardanashin lady, but it 
was conceded.that she is intelligent and of 
business habits. The protection which is 
given to pardanashin ladies of this country 
is not péculiar to them. Such protection 
has always been given by the courts to 
persons who are weak, ignorant- and infirm, 
and unable to look after themselves. In 
such cases generally the person claiming 
‘ protection has to prove’ that as a matter of 
fact he was on account of the weakness of 
his power of understanding and intellect 
liable to be imposed upon by those who 
‘would take advantage of his position, 
and therefore, needs protection. In the 
case of pardanashin. ladies, however, the 
law presumes them, from the very fact that 
-they live in seclusion, to be incapable of 
protecting themselves and therefore, entitl- 
.ed.to protectiof. We‘ do not propose to 
refer to all the cases placed before us on 
this point duging the course -of the argu- 
eanents. Someof thems have been referred 
e to in the judgment of Moskerjee, J., in the 
“ case of setish Chandra Ghose v. Kalidasi 
Dasi (4). The principle laid down by a 
- (4) 68 Ind Oas. 577; A I-R-1922 Oal: 203; 34 O L 
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long course of decisions is, however, clea. 
and undisputed and may -be thus staléd.o 
The court when called upon to deal with a 
deed executed bya pardanashin lady must 
satisfy itself upon the evidence. first, that 
the deed was actually executed by her or 
by some person duly authorized by her with 
a full understanding of what she avas about. 
todo; secondly, that she had full knowledge 
of the nature and effect of the transaction, 
into «which she is said to. have entered 
and thirdly, as was held in some of the 
decisions, that she had independent and 
disinterested advice in the matter. Inde- 
pendent and competent advice, however, 
does not mean independent and competent 
approval. 

It simply means that the advice should 
be entirely removed from the suspected 
atmosphere and should be clear in language 
and should proceed from an independent 
person free from any taint of interest, and 
the party acting should know precisely the 


_nature andthe consequences ofthe transac- 


tion. This independent advice is not, 
however, essential; in a case where there 
was no independent advice, the court will 
have to consider the probable effect of 
such advice, ifit hadbeen given, on the 
mind ofthe lady. In fact, as was pointed 
out by Das, J., in this court: in the case of 
Man Singh v. Nawalakhbati (5), the rules 
laid down by the courts of law 
for assisting them in determining whether 
a. pardanashin lady understood the 
nature andeffect of a document executed 
by her arerules of prudence rather than 
of law, and their application depends upon 
the particular facts of each case. Hach 
case has facts of its own, and considerations 
which may arise in one need not necess- 
arily arise inanother. This was clearly 
stated by their Lordships of the Judicial 
Committee in thecase of Farid-wn-nissa 


v. Mukhtar Ahmad (6). Lord Sumner in . 


delivering the judgment of their Lordships | 
observed as follows:— ; 

“The mere declaration by the settlor subsequently 
mace that she had not understood what she was doing 
obviously is notin iteélf conclusive It must be a 
question whether, having regard to the proved per- 
sonality of the settlor the nature of the settlement, 
the cireumstanées under which it was executed, and 
the whole history ofthe parties, it is reasonably 
established that the deed executed was the free and 
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intelligent act of the settlor or not: If the answer 
eigin the affirmative, those relying of the deed have 
dis¢harged the onus which rests upon them Of 
coursé fraud, duress and actual undue influence are 
eparate matters," À 


This was quoted with approval by Sir 
John: Wallis in the case of Barkat-un-nissa 
Begum,v. Debi Bakhsh (7) and applied 
in the case of Tara Kumari v. Chandra 
Muleshwar Prasad Singh (8). It must be 
borns in mind that what is given tò 


pardanashin ladies is a protection. ° They: 


are under no disability and if transactions 
entered intaby them are lightly interfered 


with asif they were incapable of freely: 


entering into contracts, it will be dangerous 
for the ladies themselves. Nobody would in 
that case ever transact business with them 
ifhe could help it and the protection 
will place them under a great disadvantage. 
In the case of Kali Bakhsh Singh v. Ram 


Gopal Singh (9), Lord Shaw in delivering’ 


NG judgment of their Lordships observ- 
ed.— 

“Their Lordships as already mentioned have 
fully, in view the factthat the lady was a parda- 
nashin lady butthe evidence as to her strength 
of will and business capacity and. the fact that 
the deed as granted is not, in the -cireumstances 
of her life, inany way an unnatural disposition of 
part of her property go far taken together with the 
evidence in thiscase toconvince them that the deed 
was granted by her as the expression of her deliberate 
mind and apart from any undue influence exerted 
upon it. In short, their view isthat if independent 
outside advice, which is -an essentially different 
thing from independent outside control, had been 
obtained the lady would have acted justas she did. 
Much as their Lordships supportand approve of the 
protection given by law toa pardanashin lady, they 
cannot transmute sucha legal protection into a 
legal disability She might especially if the out- 
side adviser had been alawyer have altered the 
shape or form of the transaction but in 
sibstance ` 
the same purpose and will as are expressed by the 
deed under challenge ` , 

In that case the lady in question had 
transferred her properties to the legitimate 
son of her paramour and mukhtar-am from 
whom she had had two illegitimate daugh- 
ters. There was no evidence of any in- 
dependent outside advice, and it was 
clear that the only person who had access 
to the ladyand was her adviser was the 
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man whose son was the donee. This case 
was referred to with approval by Lord 
Sumner in Farid-un-nissa’s case (6) already 
referred to. His Lordship observed: 

‘Independent legal advice is-not in itself essentgal... 
After all, advice if given might have been bad 
advice............The real point is that.the disposition 
made must be substantially understood, and must 
really be the mental act as its execution is the 
physical actof the person who makes it," 

‘It will thus appear that each case will 
haveto be decided on its own merits and. 
that the court will have to be satisfied 
whether the act in question was the ‘free 
act of the lady and whether she fully 
understood the effects and consequences of 
it. In the case of Sunitibala Debi v. Dhara’ 
Sundari Debi (10), Lord Buckmaster after 
referring to the terms of the compromise 
in question, whichin his Lordship’s opinion. 
was simple and easily understandable, 
observed ag follows: : 

“It is not necessary—indeed, it is undesirable—to 
insist in such cases upoy atest which depends upon 
a clear understanding of each detail of a matter which 
may be greatly involved in legal technicalities. It 
is sufficient that the general result of the compro- 
mise should be understood, and that people dis- 
interested and competent to give advice should, with 
a fair understanding ofthe whole matter, advise the 
lady that the deed should be executed.” ; 


In the case of Ruhulla v. Hasanalli 
Degumia (11) the Privy Council held that. 
where the execution of the deed was not 
questioned, and the disposition of property 
made by it was so natural that. the lady. 
would have had every motive to make it, 
and it was further proved that she knew 
and approved of what was being done, the 
transaction ought to be upheld. They 
repealed the observation made in Kali 
Bakhsh Singh's case (9) that the legal pro-. 
tection of pardanashin ladies should not. 
be transmuted into a legal disability. We: 
have therefore to consider the position of 
the lady, her intellect and power of under-. 
standing, and her business capacity, the 
nature of the transaction and the’ person’ 
with whom ‘she wus dealing. The trans- 
action in this case is not the disposition or. 


transfer of any property vested in andin. « 


the poseessior of the lady. It was a com- 
promise ofa disputed claim in a pending: 
suit after her twoattempts in the two will 
cases, to establish her title*to the property 
and defeat that of Suraj Mohan, fad 
failed. Thecompromise was þeing effected 
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after ten-yearsof hotly contested litigation. 
Sir Sultan Ahmad inthe course of his 
ableand learned address more than once 
characterised this compromise as a con- 
fiscation of the estate of the lady: more than 
once he tried toimpress upon us that the 
lady was giving up her estate in lieu of 
maintenance. 

We are unable to look upon this com- 
promist® as a transaction by which the lady. 
was divesting herself of an estate vested 
in her. ill then in the eyes of the law 
and as a matter of fact the estate was vested 
in the executor Mr. Savi, and after the 
administration it was to go to the residuary 
légatee Suraj Mohan. When we deal with 
à compromise of a disputed claim in a 
pending suit, considerations arise rather 
different from those applicable to the trans- 
fer of vested properties. The principle is 
certainly the same but its application will 
be different because the compromise of 
a disputed claim can be validly brought 
about even when nobody has a clear notion 
of theexact rights of either party. The 
first thing to be considered is the intellect, 
business capacity and power of under- 
standing of the lady There may be a 
pardanashin.lady who is illiterate, who has 
never come intd contact with any stranger 
and who has never had any occasion to 
fight asuit or deal with court business. A 
compromise by sucha lady stands upon a 
different footing from one by a lady whois 
highly intelligent, literate and is in the 
habit of having direct communieation with 
her legal advisers. 

' Let us now consider tlfe position of the 

lady before us. In the case of Barkat-un-nissa 
Begum v. Debi Bakhsh (T), Sir John Wallis, 
after referring to some incidents in the 
life of the lady involved in that case; 
observed : 


“This certainly suggests that she was a lady of 


strong personality and not at all likely to have left all 


her business in the hands of her servante,signed all tke- 


documents put before her without explanation and 
allowed them todo what they liked with the money 
paid to herself when the deeds were registered.” 


This ‘remark applies, with” even greater 
force to the plaintiff in the present case. Ab 
thé time of the transaction she was middle 
aged. Her husband, who was an enlighten- 
ed gentleman, had given her some education 
in Bengali, English and Hindi, and she 
knew these languages tp some extent. She 
admitted this’inher evidence inthe Calcutta 

“will case. No doubt she now says that she 
forgot eyerything a few years after her hus- 
band’s death, but several of her Hindi 


ewritings are before us and, as we have. 
e 
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already stated, they indicate a practised, | 


fluent and well-trained hand. While giving 
evidence in this case, she would often insist , 
that a question in cross-examination should 
beput toherinthe Maithili. dialect. On 
other occasions when off her guard, she made 
no diffieulties about understanding questions 
put inHindustani and actually Answered 
them. Whenever any awkward question 
was put, she would ask the question to be 
repeated and makea number of excuses in 
érder to get time to answer. She was 
subjected to a lengthy cross-examination in 
this case, and on each occasion, when in 
difficulty, she always had some intelligent 
explanation to offer. If nothing was avail- 
able to explain some events, her puja and the 
annoyance of Mr.Ram Krishna Jha and 
Babu Murari Prasad were promptly men- 
tioned. Her evidence will show that she 
behaved very wellin the examination in 
chief, but as soon as ler cross-examination 
commenced, she began to fence and the 
burden of her answers toa large number of 
questions was that she did not know the 
court language (Hindi) and spoke the 
Maithili dialect which is her mother tongue. 
We will show in a moment that she is full 
familiar with the Hindi language in whic 
the petition of compromise has been written; 
a language in which she has been signing the 
verifications of the plaints and petitions. 
Exhibit W-1 is her deposition in- the Bhagal- 
pur will case. A reading of this document 
will show that she fully knew Hindi. 

In that evidence there are a number of 
passages which have been recorded in 
vernacular in her own words, and they show 
that she could speak good Hindi containing 
Persian and Arabic words, a language 
which is used in documents filed in courts. 
Of course, there are here-and there passages 
inthe Maithili dialect as well. She knew the 
English dates and the English months. 
When asked about her signature on the will 
propounded by Mr. Savi, she said that the 
signature was like hers, but that she was not 
sure that itwas really hers. Surely, this is 
scarcely consistent with her evidence inthis 
case where she claimed to be unable to read 
her signature and only able to identify the 
letters individually. In this deposition she 
stated that since her husband practised fraud 
uporher by getting her signature on blank 
papers for the purpose of a will, shé had 
been careful, while signing documents, to 
specify the purpose for which she was doing 
so. A number of vakalatnamas from her are 
on the record, and in almost every one of 
them ghe has clearly indicated the purpose 
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fot which she was engaging a lawyer. 
During her deposition there were occasions 

hen she answered questions put in English 
before they were interpreted; and when her 
attention was drawn to this .fact, shë 
definitely stated that she knew a little of 
Englishe She used to consult lawyers 
herself frofa behind the pardah, to hear them, 
but convey her answers to them through an - 
intermediary. 

She knows the names of the lawyers who 
worked for her in Patna, Calcutta and 
Monghyr. Srch isthe lady who is said to 
have been imposed upon by a .young lad. 
who had attained his majority less thana 
year previously and with whom she had 
been fighting formany years past. Can it 
besaid with any amount ofreason that this’ 
youth was in a position to impose upon the 
lady or dominate her will? The signing of 
the petition of compromise and the receipt 
for Rs.3,000 is admitted by her, butit is 
said that she signed them without knowing 
their contents and without their having been 
read over to her. We have already pointed’ 
out that thisis not a credible story. We 
have said that the signature portion cn the 
petition contains a statement that she had 
read the petition and the whole of the receipt 
is in her handwriting. She herself says 
that when the petition was brought to 
her for her signature, she asked whether 
Rs. 20,000 was paidto Ram Krishna Jha, 
and that she did not sign the petition 
till the money was actually paid, and it 
is on the face of it impossible to believe 
that she signed it without satisfying ber- 
self that it contained the: terms which she 
had agreed to. ` 

Now coming tothe nature of the transac- 
tion, it was, as we have said not a transfer 
of any property vested in the lady, but 
a. compromise of a disputed claim in a 
pending suit. It has nowhere been suggest- 
ed either in the long argument which has 
been addressed to us or in the petition 
under s, 151, Civil Procedure Code or in 
the evidence of the lady that she did not 
fully know or understand the scope of her 
suit. Her own allegations about the terms 
of compromise clearly show that she knew 
every little detail of her claim. It will be 
remembered that according to heri 
the terms were the estate was to be hers, 
but to be managed. during her life by 
Suraj Mohan; shewas to get Rs.1,000 a 
month besides house rent and _ all her 
expenses till the debts were paid, thereafter 
she. was to get the jewellery and gardens 
and the arreats of maintenance, The very 
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statement ‘shows that she knew that her 
suit was for the estate and that she had 
also claimed in it jewellery, and gardens. ` 
In Her evidence she mentions the income 
of the estate, with aslight exaggeration. 
Apart from her admitted and indisputable 
knowledge of the nature and extent of 
her suit, there is very clear evidénce that 
Maulvi Sayeed-ud-din did explain these 
things at least to her. Here-petitionunder 
8. 15], Civil Procedure Code, conveys the 
impression that she herself heard what 
Maulvi Sayeed-ud-din said. Jn her evidence 
she denied it and stuted that she received 
his message through a servant. That is 
palpably false. The fact that Maulvi 
Sayeed-ud-din did explain to her the nature. 
of her suit was, as we have said, in a 
way admitted when the lady’s case was put 
to the witnesses- of the defendant. 

The only question which now remains is 
whether she understood what she was get- 
ing in 1eturn for her giving up her suit. 
That was simple enough. It wasa main- 
tenance of Rs. 1,000 per month, Rs. 17,000 
in cash, a decree for Rs. 1,00,000 payable in 
instalments, a suitable house at places of 
pilgrimage on a monthly rentof Rs. 100 to 
Rs. 200 and a conveyance. For a lady with 
the capacity and experience described above. 
there could clearly have been no diffi- 
culty in understanding these terms and 
comprehending what she was actually gett- 
ing in lieu of the claims which she had. made. 
Once we come to this conclusion, no'other 
thing isreally required to be proved: In 
fact thereis a good deal of ‘force in the 


MRS. F, A, SÀVI. 5 


` contention of Mr. Menuk that the onus on 


the defendant has been discharged by the 
admitted and undisputed factsof the case 
ifthe story of fraud put forward by the. 
plaintiff 1s disbelieved. It is not her case. 
that she entered into the compromise with- 
out understanding it. Her case is essenti- 
ally either fraud or nothing. No doubt, in 
her petition under e. 351, Civil Procedure: 
Code, all possible attacks were made on 
this compromise. Thére was an allegation 
of fraud; thefe waa a half-hearted sugges- 
tion of misunderstanding ;. there was- an 
allegation that she was kept in a house 
surrounded by the people of Suraj Mohan, 
and there was also a plea of want of 
explanation and want of independent advice: 
Her story of being kept unter restraint ia 
the house of Baiju Mandal—thé story that 
peons were kept to guard her can be dis~ 
missed at once: x 
Jt is not mentioned in the petition. For 
the first timè it was-introduced in ner evis 
e 
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dence and (in order to explain this) she 
said that she heard it later from Bodh 
‘Krishpa Jha.. What sort of restraint it was 
will be apparent from the fact that she 
hag to admit that she used to go daily in 
the morning to the river for her bathin the 
Ganges and that whenshewanted to come 
out of the house to go to the Railway Sta- 
"tion there was nobody tostop her. 

Thesreal contest, however, has been that the 
terms as agreed to by her were fraudulent- 
ly changed and that she signed the petition 
of compromise on trust. Wehave disbeliev- 
ed this and have held that she agreed to 
the terms mentioned in the petition. The 
learned Advocates, who argued her case 
before us, were certainly under a difficulty 
in arguing a case based on fraud and frau- 
dulent changeof terms on the footing of a 


case of a compromise entered into without 
understanding its effects. To our mind 
these- two cases are somewhat in- 


consistent. Her allegations amount to this: 
“I did compromise I knew my suit; I want- 
ed of my own accord to get a particular 


set of terms; I got them; they were agreed — 


to willingly: but I was made to sign a 
petition which, without my being aware of 
it, contained different terms; and that is 
how I am aggrieved.” If this story goes, 
and, as we have shown, it is entirely false, 
the question of want of explanation and 
want of advice does not arise. If her story 
be true, the compromise propounded by the 
‘defendant cannot stand. Ib would not stand 
on that footing, even if the persqn involved 
was not a pardanashin lady. 

For a deed to be bipding on a person 
executing it, it is necessary that there 
should be not only the physical act of ex- 
ecution but also the mental act of intend- 
ing the execution. In the case ofa person 
who is sui juris and not under any dis- 
ability, this mental act is presumed if the 
execution is admitted or proved; a man 
must be taken to have intended to do what 
in fact he has done. But documents ex- 

ecuted under inflwence of fraud or 
“by persons who are ignorant, weak and 
infirm (pardanashin ladies come in this 
category) will not be given effect to unless 
the courts are first satisfied that the mind 
accompanied the hand in the act of exccu- 
tion. In both the cases, namely when a 
ngrson labourifg under some deception 
caused by fraud exdcutes a document 
believing that he is agreeing to one set ‘of 
terms while the document contains another 
set of terms, and when a pardanashin lady 
does so without filly appreciating the full 

. 
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import of the document owing to her. parda 
nashin character,the document is invalid 


on account of the fact that the physivalact e 


of eXecution is mot accompanied by the 
mentalact. In one case there is the absence 
ofa mental act corresponding to the physical 
act, because while the physical actis being 
performed in respect of*‘one set of facts, 
the mind has before it quite a different 
set of facts. In the other there is an 
absemce of a corresponding mental act on 
account of the deficiency in the intellectual 
capacity caused by the kedy’s life of 
seclusion. In the one case the party alleg- 
ing fraud must prove it, by placing before 
the court facts from which if can irresistib- 
ly be found. In the other the person who 
wants to take the benefit of the docu- 
ment must prove that the intellectual 
deficiency was made good by proper ex- 
planation given to her. 

It will thus be seen thatthe two cases 
stand upon two different footings. The 
case of the appellant was under the first 
head, but it has also been argued under the. 
second head. We have said that the in- 
tellectual deficiency of the lady concerned 
must be proved to have been made good 
by proper explanation given to her. What 
that evidence should be will vary from case 
to case and from lady to lady. No par- 
ticular mode or quantum of proofis needed. 
There may be casesin which on the admitt- 
ed facts of the case the court, taking into: 
consideration the personality of the lady 
and the circumstances of the case, is 
satisfied that the onus has been discharged, 


‘that there was no actual deficiency to be 


made up and that the lady concerned did. 
fully understand the transaction in ques- 
tion. In our opinion, the present case is 
of this nature. The case of fraud has. 
hopelessly -failed; as we have already 
shown, the lady herself not only had the 
capacity to, but did actually, negotiate, 
settle and agree to allthe terms mentioned 
in the petition of compromise. She 
admits that she agreed to certain terms, and 
it is not her case that she did not under- . 
stand them. It cannot therefore be argued 
that she was capable of understanding 
and appreciating the terms which she says 
she agreed to but not the terms which have 
been proved to have been subscribed to by 
her. We wish to explainourselves by giv- 
ing an illustration. Supposing a pardanash- 
in lady has brought a suit for recovery of 
Rs. 2,000. The defendant puts forward a 
petition of compromise signed by the lady 
in which she has-compromised the suit for. 


e 

1933" . 5 
Re. 500.- Tie -lady admits that she 
compromised the suit and signed the 
petitiqgn of compromise but alleges that 
she compromised the suit for Rs. 1,500. 
The question will bs whether she compro- 


mised the suit for Rs. 500 only. Once’ 


this ig proved beyond all doubt, the com- 
promise js binding upon her, prévided 
that the lady knows sufficient arithmetic 
to understand the difference between 
Rs. 2,000, Rs, 1,500 and Rs. 500, provi- 
ded further that the compromise was not 
brought about either by undue influence 
or fraud or any other invalidating circum- 


stance. Of course, if the compromise be 
fora grossly inadequate consideration, 
that maybe an element in the proof of 


fraud or may indicate that she did not fully 
‘appreciate the terms. 

We will deal with this later. In this 
case the terms alleged by the lady areif 
anything, rather more complicated than 
the terms contained in the petition of com- 
promise. In the terms alleged by her, 
there is one, that Suraj Mohan is to man- 
age the estate all along. It could have 
been argued that it was necessary to ex- 
plain to the lady the full import of that 
appointment and that she ought to have 
been told what would happen if he mis- 
managed the estate or did not make over 
the entire income to her. But the terms 
inthe compromise petition are as we have 
said simple and required no particular 
explanation. However, it was conceded by 
the defendant. in the lower Court that the 
onus was upon him to prove that thelady 
signed the petition of compromise after un- 
derstanding its full import and Mr. Manuk 
who has argued the case on his behalf has 
maintained that he has discharged the onus 
upon him not only by proving the neces- 
sary facts from the admissions and state- 
ments of the lady herself but also by the 
evidence adduced on his behalf; and we 
desire to deal with the case from that stand- 
point also. We have held that the lady 
knew every inch of her case and fully ap- 
preciated it. The lady claims to have 
known thatunderthe Mithila law she was 
the joint owner of the estate with her 
husband, and to have been told ofit by an 
eminent barrister. She was so firm on this 
point that on one occasion during cross- 
examination she resented the estate being 
called her husband's estate and maintained 
that ib was equally hers. We have also 
held that Maulvi Sayeed-nd-din did ex- 
‘plain to her the nature and extent of her 
claims in the suit. We have further held 
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that the negotiations of the compromise 
emanated from her, and that she herself 
settled the terms partly at Simaria Ghat 
and partly at‘Monghyr. Ithas been proved 
beyond all doubt that the draft of the 


petition of compromise which was prepared 


underher own supervision was read out to 
her, that Ex. F is a copy of that dyafi, and 
that the petition of compromise is practi-. 
cally an exact copy of Ex. F with a clause 
of personal exemption of Mr. Savi Xdded 
to it and the amount of arrears filled jn. 
The actual amount as alleged by the lady is 
Rs. 1,20,000, while in the petition of 
compromise it is Rs. 1,17,000. The differ- 
enceis comparatively small. 

We have also held that the lady agreed 
to this personal exemption of Mr. Savi. In 
our opinion, therefore, everything required 
to be proved hasbeen proved. Sir Sultan 
Ahmed however argued that there was no 
evidence of actual explanation. We de- 
finitely asked him what there was in the 
petition of compromise (assuming that it 
contains the terms as agreed to by the 
lady) which required explanation and which 
she could not have otherwise understood. 
He pointed out to us three such terms: 
and urged, first, that it ought to have 
been definitely explained to her that her 
other claims were going to be dismissed 
as mentioned in para. 8 of the petition of 
compromise, as the setting of the para- 
graph was likely to have misled-her; second, 
thatshe ought to have been ‘told that she 
would not beable to enforce the charge 
created on*the estate for her maintenance 
in the execution departmentand, third, 
that she ought to Bave been told that the 
term contained in para. 6 of the petition 
to the effect that Suraj Mohan would look 
after her, would not give her any dis- 
comfort and would always be obedient 
to her, was unenforceable. Regarding 
the first of these contentions, namely, 
about the dismissal of the rest of her 
suit, it is clear that if the lady knew her 
suit and ifshe algo knew what she was 
getting, she with her capacity and experi- 
ence could rot but have known what she 
was giving up. 

e It was therefore not necessary in the 
circumsLances to give her any further expla- 
nation or warning about the rest of 
the suit. There is an, overwhelming 
mass of satisfactory evidegce, (in fact 
this ‘is the evidence of every witness of 
the defendant) that what was compre. 
mised was the entire suit without any 
reservation, Even the, lady does not 
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say that it was not “the whole suit that 
she compromised. The only difference bet- 
ween her case and that of the defendant 
is as to what she was to get in return 
fogabandoning all her claims in the suit. 
So the question again resolves itself, as we 
have said more than once, into the terms 


„Settled. “Once we come to ‘that conclusion, 


it. follows that she knew that the rest of 
her chaims was to be dismissed. As to the 
second contention, namely that the charge 
to be decreed was not enforceable in 
execution, we will show later on that as 
a matter of fact the charge ‘can under the 
law be enforced: in execution of the decree 
which has been passed in this case and 
that no fresh suit is necessary. But assum- 


-ing that the contention of learned Counsel 


is well founded, even then an explanation 
of such an intricacy of law was not neces- 
sary. Ib was,after all a matter for lawyers to, 
settle. We ‘have held on the circumstantial 
evidence in this case that the draft was 
not prepared and seltled by Maulvi Saye- 
ed-ud-din. The petition of compromise 
moreover was as a matter of fact signed 
by Babu Hito Rai. 

If a person informs his lawyer of the 
terms on which he has compromised a suit 
and asks the lawyer to prepare a draft, 
and. if that lawyer prepares a draft, that 
draft would embody his advice. Babu 
Hito Rai, it is true, had no power to com- 
premise the suit, but he was certainly the 
lady’s legal adviser: and if a draft was 
séen by him-and Maulvi Sayeed-aid-din and 
approved of by them, and if the lady 
accepted that: draft, it eannot be doubted 
that-she left the settlement of the legal forms 
to the lawyers. 

Then again it is not the lady's evidence 
that if she had known that under the law 
the charge for maintenance could only be 
énforced by a fresh suit in respect of each 
month’s arrears, she would not have agréed 
to the compromise, nor can it be said that 
in. the circumstances she would have been 
at all well-advised ‘in withholding her 
assent on such a ground. As to the third 
contention again, it is absurd to suppose 
that the lady could have been under any 
misapprehension that the clause about 
‘genéral looking after her and. obedience 
was a term which could be legally enforced, 
aad it is not, her case,in the evidence that 
‘she would not have compromised, had she 
known thee legal effect of this clause. 
Supposiagg, this particular thing was not 
‘explained to her, is there anything’ to 
show or suggest that had it been explained 
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to her that the clause had no: value‘i in latv” 
she would not haye compromised the.suit' ?° 
Therefore in our opinion there was nothing- 
in the compromise which in the circumstance’ 
of this case required any particular ex- 
planation to be given to the lady. As long 
as the „petition of compromise contains the 
terms which were agreed to by'eher, it is 
immaterial whether the petition - of com- 
promise was or was not even read over to’ 
her ox read by her. But as a matter ‘of 
fact there is good evidence that the .draft: 
was read over to her at least once, if not 
oftener, in the early stages of its prepara- 
tion and that the fair copy was read by’ 
her and also read to her by Ram Krishna" 
Jha and again by Baiju Mandal: in the 
presence of the Subordinate Judge. What- 
ever might be said about the reading of 
the petition by her or to her by other 
persone, there is no doubt that it was read’ 
over to her by Baiju Mandal and was heard’ 
by her—she was within-hearing distance 
and was not really prevented by any noise 
or any mental disturbance from following 
it; and its contents were simple enough 
to be understood by her, and she must have 
understood them. 

The next point is the question-of in- 
dependent advice. Now, as we have-shown, 
independent advice is not always essential. 
As was pointed out by the Judicial Com- 
mittee, the advice, if given, might -have 
been perverse or might really have been 
injurious to her interest. Nevertheless 
though there is no evidence that anybody 
advised her to compromise on these termg, 
there is the admission of the lady that her 
uncle Bidy Jha and her cousin Bodh Krishna 
Jha did advise her to compromise. These 
two could have had no motive for benefiting 
Suraj Mohan, and in fact no such motive 
has éver been suggested. As to the terms, 
in our opinion, the lady was quite competent 
to form an opinion of her own whether she 
should retire from the fight on a mainténance 
of about Rs. 1,300 per month with a decree 
for past maintenance amounting to Rs. 
1,00,000, and a. cash payment of Rs. 17,000. 
Though, as we have said, there is no evidence 
that anybody advised her to compromise on 
these terms, all these persons who could 
have advised her in this respect were 
available to her and were present and . 
were in touch with her. It is not the 
duty of the defendant to prove the ac- 
tual conversations which took place bet- 
.ween the lady and her friends and advisers. 
Expecting this would be expecting im-' 
possibilities. In fact, had any evidence of 


iB 
advice having’ been given in the presence 


of,the defendant’ s witnesses” been adduced,. 


it would have been very suspicious’ and 
wnbelievable, firstly, on the ground that 
such advice is generally given in confidence 
and not inthe presence of the people of the 
opposite side and, secondly, because such 
advice, “if given in the presence ‘of the 
adversary or his men, would have been 
liable to attack as valueless. The defend- 
ant could do nothing more than make all 
her friends and advisers available to the 
lady. Ram Bahadur (her karpardaz) was 
there. Bodh Krishna Jha (her cousin) was 
there; Ram Krishna Jha who was the 
life and soul of her litigation was there. 
At least two of them (Bodh Krishna Jha 
and Ram Krishna Jha) had access to the 
lady. 

We do not believe that they were indiffer- 
ent. They must have advised her, and 
the compromise was certainly with their 
advice. The lady was also placed by the 
defendant in touch with Moulvi Sayeed- 
ud-din. At the time when the compromise 
petition was fixed, her lawyer Babu Hito Rai 
was present, and whatever might be said 


against “him, the fact remains that even 


after the comproniise he continued to have 
the confidence of the lady and went on 
working for her. We fail to understand 
what else could have been proved by the 
defendant. We, therefore, hold that in 
‘this particular case-there was no deficiency 
in the intelligence of the lady which re- 

quired tobe supplemented by any outside 
hele or advice; but assuming that there 
was, she had ample opportunity yof receiving 
such help and advice which, it is not satis- 
-factorily shown, was really thrown away 
‘by her. The lady was quite capable of 
understanding the business. She did under- 
‘stand it, and “willingly entered into it, and 
the terms of compromise were fully under- 
‘stood by her, and the terms in the petition 
were read ‘by her and were also read to 
‘her. As we have said it is not necessary 
to notice the cases relied upon by the appel- 
‘lant. Almost all of them lay down that 
the burden ison the party who wishes to 
enforce a document executed by a par- 
‘danashin lay, to prove that she understood 
and appreciated it. This is not disputed. 


The decisions are based upon thefacts of - 


those cases, for instance, in Kamawati v. 
` Digbijat Singh (12), where a pardanashin 


(12) 64 Ind. Cas. fat A IR1922 PO ee ed A 

Kn so A A W 1:30 ML T 47; 
vos Bom. LR 628; 

ed) PA MW N 336 (P O). 
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lady who had inherited some properties from 
her mother’s ‘brother under- the ‘provisions 
of the Succession Act, relinquished’ her 
claim on acceptance of a monthly *allow- 
ance of Rs. 50, the transaction was set aside 
mainly on the ground that the lady tid 
not know the extent of the properties which 
she had inherited. We have already refer- 
red to the case of Farid-un-nissa v. Mukhtar 
Ahmad (6). There also the question was 
whether the onus, which was undoubtedly 
upon the claimant, was sufficiently dis- 
charged. Two cases, however, require 


.8pecial notice one; is a decision of the Cal- 


cutta High Court ın the case of Tarubala 
Dasi v. Sourendra Nath Mitra (18). There 
the learned Judges set aside a4 compromise 
entered into by Counsel on behalf of a 
being manifestly 
unjust and unconscionable, relying upon the 
case of Neale v. Gordon Lennox (14). When 
the matter went to the Privy Council, the 
decision of the High Court was set aside 
and the case of Neale v. Gordon Lennox 
(14) was distinguished in Sourendra Nath 
Mitra v. Tarubala Dasi (15), It is import-. 
ant to note that their Lordships held that 
O. XXIII, r. 3 “does notin terms appear ‘tio 
confer a discretion on the court.” They 
however, clearly guarded against being 
understood to say anything which might 
prejudge a contention that the courts retain 
an inherent power not to allow their proceed- 
‘ings to ‘work substantial injustice—the 
prninciple laid down in Neale v. Gordon 
Lennox (14), at page 469*, 

We will*revert to this ‘aspect of the-case 
later on, as iiwas argued that the transac- 
tion is so unconsciénable and unjust, that 
in the exercise of its inherent 
power should not record it. At present we 
are on the doctrine of pardanashin ladies, 
Mr. Hasan Imam, who replied on behalf of 
the lady, drew our attention to the observa- 
in the case of 
Kamini Dasi v. Krishna Chandra Mukherjee 
(16) where the remarks of Farwell, 

„ in, the case of Powell v. Powell 
(17) that the „duty of a solicitor does 

(13) 88 Ind Cas. 369: A IR 1925 Cal. .866, 41.0 
L J 213; 290 W N 597. 

e (14) (1902) A 0485; 71 LJ KB 939,18 TL-R 
791; 66 J P 757; 51 W R 140. 


(15) 123 lad. Cas. 545; AIR Ae P O 158;°57 I 
A 133; 57 O 1311; Ind. Ral. (1930) P > 177; (1930) 
J 309; 58 


(P 
as) 16 Ind. Cas. 110; 39 O 933; 16 O W Ne 


649, 
(17) (1900) 1 Oh. 243: 69 LJ Ch. 164: u LT. 
“*Page of (1802) A,O.—[Ead} = 7 
e : e 
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not end with the-giving of advice to his 
client and that if the solicitor finds that his 
advice is not accepted by his client and that 
the latter is „bent upon carrying out an 
improvident act, it ishis duty to refuse to 
work, were followed. That was however a 
question of the duty of a solicitor towards 
‘shis-client, with which we ‘are not concerned 
here. There was no solicitor in this case, 
and We will show later that the act of the 
lady was in no way improvident; rather, in 
our opinion, it wasin every way beneficial 
' fo her. , 
On the other hand, in the recent case of 
Sheoparsan Singh v. Narsingh Sahay (18) 


on an appeal from this Court, the Judicial, 


‘ommittee upheld a deed against a parda- 
nashin lady, though there was no evidence 
of the terms having been explained to her. 
The deed in question was a mukhtarnama 
which in the widest possible terms gave 
power to her attorney intcr alia to mortgage 


‘the properties ofthe lady and even to sell 


them. It was signed in the pen of her 
father on her behalf in the presence of two 
witnesses and was presented by her to the 
Sub-Registrar, and she affixed her thumb- 
marks toit in his presence. There was 
no evidence at all that it was read over and 
explained to her, but there were circums- 


` stances, some of them subsequent to the- 


transaction, which showed that she had 
fully understood it. The lady was accord- 
ingly held bound by it. In the present case 
the lady admitted before the Subordinate 
‘Judge having signed the petitéon of com- 
promise, and it was made over to him in her 
presence. . 

It has been very strenuously ` contended 
thatthe compromise is unjust even if the 
lady agreed to it, and that it was an un- 
conscionable bargain and an improvident 
act on her part, as she received very 
inadequate consideration for such an 
agreement and infact got nothing for her 
personal properties in the suit such as the 
jewellery, gardens, „etc, and got future 
maintenance and arrears, the house rent 
and conveyance, only in-lieu df the estate of 
her husband, though she would have been 
entitled to maintenance in any event, and as 
even the mainténance given to heris very 
disproportionate to the income of ihe estate. 
The argument is that under the Mithila 
School. of Hindu Law the lady:had an 

e indefeasible case for the estate and her suit 


(18) 149 Ind, Oas. 547; ATR 1932 P0134; 62M L 
J 649: 36 OW N 597; 550 L J 323; 34 Hom. LR 
35 LW 783 18 PL T 561; 9 OW N 915; Ind, 
(1932) P, O 337 (PO). i 
e = e 
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was bound tobe decreed simply on the 
examination of that law, that even if shé 
had lost her claim tothe estate, she ‘would 
in any event have got her personal properties, 
i. e., the jewellery, gardens, etc., and would 
inany case have been allowed a mainten- 
ance en a much higher scale, and dhat the 
sum of Rs. 100 per month providéd in the 
will was a legacy and would not have dis- 
entitled her to maintenance according to the 
mearts of the estate irrespective of it. These. 
points have been urged both as an important 
element in the consideration wf the facts of 
fraud and intelligent execution, and also as 
aquestion oflaw for the exercise of the 
inherent power of the court to refuse to 
record this compromise. It is contended 
that if we come to the conclusion that the 
compromise—or at least a part of it—was. 
without consideration or for a very grossly 
inadequate consideration, and involved the: 
surrender of her indefeasible right 10 the 
estate, it should be held that she could not 
have signed the petition’ of compromise after: 
fully understanding its effect and scope, 
and that she must have done so either under 
the influence of fraud or without understand- 
ing it. ns f 
It is further contended thát, at any rate, 
the compromise is so unjust that we should 
in the exercise of our inherent powers- -refuse 
to record it on the basis of the 
principle enunciated in Neale v. Gorden 
Lennox (14), a principle which was applied 
by the Calcutta High Court in thé case of 
Tarubala Dasi v. Sourendra Nath Mitra (13) 
and not dissented from by their Lordships 
of the. Privy Council in appeal from that 
case. A consideration of these questions 
involvesin a way the trial of the suit itself... 
Ordinarily, when investigating the fact and 
lawfulness of a compromise under O. XXIII, 
r. 3 itis irrelevant to examine the strength or 
weakness of the suit itself.. We agree in the 
observations of my Lord the Chief 
Justice of this Court -(Sir , Courtney- 
Teirell) in the case of Mahabir Tewary 
v. Chhathu Tewary (19) and are of opinion 
that when a compromise is in dispute, the 
_party repudiating it, on whatever ground it 
may be, cannot reasonably ask”that-the en- 
tire suit be re-opened. In the above case the 
question involved was whether a compro- 
mise partition decree should be set aside 
on the ground of fraud. His Lordship ob- 


served: 
“Sometimes aleo the court proceeds to examine when 
ther the plaintiff's claim was well founded in law—an 
(19) 137 Ind. Cas. 700: A I R 1932 Pat 170; 11 
Pat, 613; 13P L T 197; Ind, Rul, (1932) Fat, 
4, jk . —~ = kas 


e 
e + 

14938 ’ 
equally irrelevant inquiry. The proper method for 
% Court in approaching a case of this kind is to say 
to the plaintiff in effect: {1 will assume for the pur- 
poses of this case that the division effected by the 
compromise constitutes from your point of view a 
thoroughly bad bargain,otherwise you would not have 
attempted to getit set aside, but you must proceed 
to establigh, notwithstanding that assumption infyout 
favour, that, tha compromise was induced by fraud ' 


The legal procedure for setting aside a compromise 
is not a procedure for setting aside a hard bargain.” 


Ordinarily, as we have said, ina proceeding 
under ©. XXIII, r. 3 an inquiry info the 
merits of the suit itself is entirely irrelevant. 
To hold otherwise will create an absurd posi- 

“tion: every party who wants to go back on 
a compromise lawfully entered into by him 
would ask, when the compremise is under 

‘inquiry, that the entire suit should be tried 
first before the compromise can be recorded. 
This will defeat the very object of O. XXII, 
r. 3. Inthis case however we are dealing 
with a pardanashin lady who has set up. an 
issue cf fraud and want of understanding 
and of appreciation was strenuously argued 
beforeus. We are now ata stage when we 
are examining whether this compromise 
should or should not be recorded or, to be 
more explicit, whether the order of the Sub- 
ordinate Judge for the recording of the com- 
promise should be upheld. In our opinion, 
at this stageit will not be wholly irrelevant 
to examine in a summary way the points 
urged by the appellant in order to find ont 

‘whether there is any prima facie indicalionin 
the terms themselves—anything to justify the 
conclusion—that the lady would’ not have 
-compromised on these terms unless she was 


either labouring under fraud or unless she, 


was in complete ignorance of the impottance 
of the compromise or, at any rate, whether it is 
a case in which in spite of the mandatory’ 
provisions of O. XXIII, r.3, we should exer- 
‘cise our inherent power (if there be any 
such power in us) and refuse to record the 
compromise. We propose to take up this 
point under the following heads: 

(1) What was the financial position of the 
estate and the extent of its indebtedness at 
the time when the compromise was effected? 
(2) Is the maintenance provided in the com- 
promise grossly inadequate and manifestly 
‘unjust to the lady in view of the position 

-of the estate? (3) Is the absence of provi- 
‘sion for the (barkhi) sradh unjust? Was the 
lady entitled to any such provision? (4) 
What were the chances of plaintifi’s success 
in respect of her suit fot her alleged personal - 
properties, namely, the jewellery, gardens, 
etc.? (5) What were the chances of the 
plaintiff's success as regards her claim to 
the shebaitship? (6P What were-the chances 
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of success of the plaintiff's. case in respect 
of the estate? (7) Isthe compromise for no 
consideration or for a grossly inadéquate 
consideration? [Their Lordships examined 
the financial position of the estate and the 
extent of the indebtedness, and proceeded.] 
What we have said above leads us to the con~: 
sideration of the question of the reasonable-* 
ness of the amount of maintenance., Here 
again we donot wish to approach it witha 
to fix a maintenance but sim-. 
ply to consider whether the maintenance 
fixed by the compromise is grossly inade- 
quate. Thelady got Rs. 1,000 per month 
together with about Rs. 200 per month for 
house rent during the peridd she may be 
away from Bhagalpur and a conveyance 
which would ordinarily cost about Rs, 100 
per month, thé total being Rs. 15,600 per 


„annum. Rupees 1,000 per month, the main- 


tenance itself, was to run from the time of 
her husband’s death, and on the amount of 
arrears interest at 6 per cent. per annum 
was to run. This was certainly a very heavy 
amount, and for a period for 14 years was. 
beyond the capacity of an estate the net in- 
come of which (after deducting only the. 
Government dues etc.,) was about Rs. 
65,000 annually, and which was indebted to 


‘the extent of Rs. 5,383,000 and was liable 


to pay a heavy probate duty. 


Mr. Savi had estimated the net income, 
after paying interest only and without mak- 
ing any provision for payment of the prin-. 
cipal, to be Rs. 26,000 per-annum, and we 
think he was correct. The principal debt. 
was Rs. 5,33,000 and if 14 years be taken 
to wipe off this principal as actually hap- 
pened, there was hardly anything left for any 
other expenditure. The debt would not 
however have been cleared off in 14 years, 
had not monevg come from other sources. 

- Therefore a provision that the lady should 
get a maintenance of Rs. 12,000 per annum 
for ten years prior to the compromise "and 
thereafter at the rate ef jabout Rs. 1,800 a 
month in spitg of the estate remaining in-- 
debted would have ‘been much too liberal 
and indeed extravagant. If we take into 
eensideration the position ofthe estate after: 
it is relieved of the debt, the maintenance at 
this rate would come to about l-othor 
1-6ths of income, even on the appellant's. 
figures. Sir Sultan “Ahmed has placed bes 
fore usa number of cases in which the e 


maintenance of, a widow payablé from the 


estate of a deceased husband was fixed. We: 
do not wish to refer to them in’ „detail, a 


“They show that the amount fixed yarieq” 


“the debts first and; 


a 
. 
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from 1-5th to 1 38rd of the income, and ia 
our opinion the maintenance in this case 
‘is not at all inadequate, taking into consi- 
-dtration the fact that for a period of 14 
years the lady got ten times more than any 
court would have given her, if called ‘ipon 
to administer this estate.- Any court would 
have made provision for the payment of 
if this payment had 
‘been, spread over the period of 14 years as 
owas in fact the case, very little would have 
“been available to pay the lady's maimten- 
vance during that period. 

Ugrah Mohan Thakur seems to have been 
alive to this fact, and the provision which 
he made forthe lady in his will was very 
modest, being only Rs. 100. For his own 
isradh he had provided only Rs. 500. Apart 
‘from the provisions made in this’ will we 
have to see what her husband himself con- 
‘sidered to be sufficient for her. In the 
earlier will of Ugrah Mohan Thakur known 
as the Darjeeling will, which is referred to 
sin the judgment of Chaudhury, J., (Ex. U), 
she was allowed only Rs. 500 per month, 
It is true that the maintenance of the wife 
‘does not depend upon the sweet will of her 
husband, but the courts in fixing mainten- 
ance have to consider the circumstances 
‘of the estate and the wishes of the husband. 
‘Even during the, lifetime of her husband 
she was not getting a large amount- for 
expenses. She admits that her husband 
used to give her Rs. 100 per month. This 
-was -perhaps for her pocket expenses only, 
‘but according to.Ex. V, the qeposition of 
‘Mr. Saviin the Calcutta will case, during 
his lifetime Ugrah Mahan Thakur used to 
-give her Rs. 25 to Rs. 50 for this purpose. 
In her evidence in the Calcutta will case 
she admitted that during her husband's 
absence in England she got Rs. 25 per 
month for her pocket expenses. i 

Now let us see what was the maintenance 
-of the other ladies of this family and its 
other branches. Jagbati, mother of Ugrah 
‘Mohan Thakur, got only Rs. 300 per month. 
‘Sundermati, widow of Paran Mohan Tha- 
kur, the income of whose estate was larger 
than that of Ugrah Mohan Thakur, got 
«only Rs. 500 per month (x, 1). To the 
widow of Sri Mohan Thakur, a member “of 
‘another branch of this very family, an 
allowance of Rs. 200 per month was paid 

by the Court*of Wards though the income 
-of the estaie was Hs. 1,35,000, the estate 
‘being in gebt: This is admitted by Badri- 
“nath (Qpadhyaya, a witness for the plaint- 
“iff, -Let us consider the : maintenance 
„Allowed to the ‘widows of othey families of 
k 5 Ps e- poa A OOE os H : P 
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equal or higher status. In the ‘Banaili 
Raj,a family of Maithil Brahmans with a 
very large incomé the allowance to the widow 
was low. The income of one of these estatts 


. was Rs. 3,75,000 and the allowance to the 


widow was Rs.300 per month (Ex. T) but 
as appears from the evidence of Bhanin- 
dra Nath Chatterji, this was e gradually 
raised to Rs. €00 when her son died. In an- 
other case of maintenance connected with 
the family ofthe Maharajadhirja of Dar- 
bhanga, where the income of the estate 
was Rs. 33,000 per annum apd the estate 
was indebt, the court allowed Rs. 4,200 per 
annum or about 1-8th of the income (Ex. 
Y 2) and this was upheld by the - Privy 
Councilin Kkradeshwar Bahuasin v. Hom- 
eshwar Singh (20). A decree of the Privy 
‘Council in the case of Ekradeshwar Bahu- 
asin v. Janeshwart Bahussin (20-a) has been 
produced by the appellant (Ex. 22-b) to show 


“the amount of maintenance fixed in that 


case, viz, Rs. 15,090 per annum. The 
circumstances there were quite different 


and the status of that family was distinctly . 


‘higher than that of the Barari gamin- 
dars. We are therefore, of opinion 


that taking into . consideration the income | 


of the estate, its indebtedness, the allow- 
ances granted tothe ladies of other branches 
‘of the family and of' families 
having higher income and the: pro- 
vision made by the lady's husband, the 


. 


‘allowance in the present casé was not only - 


fair but liberal. “Ib was very: high for 
‘the period of indebtedness of the estate, 
‘and not insufficient thereafter. 

` -Itis contended that a Maithil widow is 
entitled to get from her husband’s estate 
not only maintenance but also expenses 


for his annual sradh, and that the absence ` 
of such a provision inthe present compro- ' 


mise is unjust inasmuch as the plaintiff 
is bound under the Hindu Law to perform 
“her husband’s annual sradh and its expenses 
would be a burden uponher. Reliance has 
teen placed upon some passages of the 
Vivada Chintamani (Tagore’s Translation, 
pages 288, 289 and 290) and on the cases 
‘of Dalel Kunwar v. Ambika Partab Singh 
(21) and of Sundarji Damji v. Dahibat (22). 


(20) 116 Ind. Cas. 409; AIR 1929 P C 128; 56 1 


A 182; 8 Pat. 810.33 O WN 637; 10 PLT 345; 
49 O L J 579; 81 Bom. L R 816; 6 O WN 526; 
(1929) A L J695;30 L W1; 57 ML J50; (1929) M 
` (20a) 25 Ind. Cas. 417,18 O W N 1249; AIR 
T914 P O 76;27 MLJ 373; 16 ML T 382;1 LW 
£63; (1914) M W N 807;12 M LJ 1217; 21 OL J 
9; 17 Bom. LR18: 42 0 582: 411 A275 (PO), 

21) 25 A 266; A W N 1903, 34. 

22) 29 B 316; 8 Bom L R4052, 


. 
s 

ibs e, 
Now the Vivada Chintamani is nota book 
on ritual but on-law proper, the passages 
gelied upon occurring in the chapter on 
“Succession to the estate of one who leaves 
no son.” The first passage relied upon 
runs thus:— 

“Thé recht of performing funeral obsequies is 
settled accerding tothe following authority ‘the 
son, the son of ason and theson ofa grandson; 
hence their right of inheritance which is similar 
tothe right of performing funeral obsequies, is 
likewise established. Therefore in default of a great- 
grandson, thesestate devolves on the widow.” 

Emphasis is laid on the last clause, and 
it is argued that the widow's right of succes- 
sionis based upon her right to perform 
the funeral obsequies. The second passage 
relied upon which occurs after it is laid 
down that a faithful wife should take the 
wealth of her husband, runs thus:— 

“Taking his effects movable and immovable, 
the -precious and base metals, the grains, : liquids 
and clothes, let her cause several sradhs to be 
offered in each month, in the sixth month and at 
the” close of the year. Here by the mention of the 
srddhe thata wife must perform it is meant that 
she shall also perform the ten sradhs of her husband 
recently deceased and also celebrate the obsequies 
annually and take the whole estate of her lord. What 
has been said aboveisapplicable inthe case of a 
husband who has taken his share from his co-heirs.” 

These passages to our mind do not sup- 
port the plaintiff's contention that a widow 
is‘entitled to get the costs of her husband's 
annual-sradh from those who may have 
taken his estate. The last clause clearly 
shows that all the injunctions about the 
performance of: sradh apply only if the hus- 
band was separate from his co-heirs. If 
he- was jointwith them the widow does 
not get anything and in that case'no duty 
seems to be cast uponherby the passage. 
It‘would appear to be a duty to be per- 
formed by her only ifshetakes the hus- 
band’s- estate. Therefore, it cannot be 
urged as a general proposition on the 
strength ofthis passage thatin the absence 
ofa grandson the wife is required to 
perform the sradhin every case. It is con- 
tended onthe basis of the passages quot- 
ed-that:the widow's capacity to- perform 
the sradh isthe groundfor inheriting the 
estate. It is, however, an admitted fact in 
this- case that Tagore’s translation of the 
Vivada Chintamani is full of mistakes- 
The learned Advocates of both parties con~ 
céded this, and the fact of Tagore’s inaccur-- 
acy’ hasbeen-noticed- in several -decided ` 
cases. The first passage quoted above was 
the subject of controversy in Rajrani Debya_ 
vi Gomati. Debya (23), .and it was held that: 
the translation: was not correct: Fortunate- 

(23) 111 Ind. Oas. 673; A- IR 1928 “Pat. 466;-7 Pat.- 
620; 9 P L T456, œ» ` 
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ly this part of the Vivada Chintamani has 
been translated by Mr, Setlur in his col- 
lection of Hindu Law books on igherit« 
ance. His translation of this passage 
which:was accepted bythis court in the 
above case willbe found at p. 265 (part 
‘2: of the book, and runs thus :— 

“Dying (without issues) without sons grandson 
or great-grandson. The right to perform sradhe 
being established in the order laid down in the text the 
son, the grandsonor the great-grandson, the r?ght to 
succeed to the wealth whichis similar to it is also 
settled.” 

The last sentence “therefore in default of 
a great-grandson the estate devolves on 
the widow” as mentioned in ‘Tagore’s _ 
translation is not to befound in Setlur’s 
translation and is in the original a part of 
the next paragraph without the word 
“therefore” and this changes the entire com- 
plexion of the passage. If “therefore” of 
Tagore’s translation is not there the plaint- 
iff’s contention fails. Similarly Tagore’s 
translation of another passage about 
sradh quotedabove does not tally with 
that of Setlur’s. The latter runs thus: 

“By the enumeration of sradh, it is meant that 
she shall perfromthe obsequies, anniversaries, etc, 
of the deceased. The meaning is that she shall take 
the entire waalth.” 

If this translation be correct, it seems 
clear that the obligation to perform the 
annual, sradh is dependent upon taking the 
wealth. It is notthe appellant’s case that 
the question is directly in issue, and as it 
has‘ not been fully argued before us, 
we do not propose to pursue this matter 
further. In the Allahabad case a widow 
was held to be entitled to maintenance 
from ‘the adopted, son from time of the 
death ofher husband and was allowed the 
amount spent by her .on funeral: cere- 
monies and sradh which the adopted son. 
was bound to perform. This case is of 
no help to the plaintiff. There the question 
was whether the widow was entitled to get 
a set off for the amount spent by her on 
ceremonies which it was the duty. of the 
adopted son to perform. In the Bombay 
case Chandavarkar, J., held that in. the ab- 
sence of the sop, grandson or- great: 
grandson, it wasthe duty of the widow- 
to get the ceremonies performed, and that- 
if the son was a minor, it was her duty: to 
see that they are performed. This is’-ghite'- 
a different thing from the plaintiff's cons 
tention, that when. the estate is in- thg-. 
possession of the nephew, she ĉan get from 
him the expenses of the sradh. The defendant 2 
onthe other hand, contends that under the 
Hindu Law. a-widow. is not entitled to offer: 
pindas to her husband “though she mays 
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give charities or feed the Brahmins and 
the poor on the anniversary of her husband. 
In fact there is a very serious controversy 
as to.what the lady did at~Allahabad. 
She alleged that she not only performed 
the sajjadan and fed the Brahmins- but 
offered pindas as well- Onthe other hand, 
the evidence on behalf ofthe defendant is 
that she “did not offer the pindas. The 
evidence on behalf of the lady consists of 
the depositions of herself and her cousin 
Sudhakar Jha whose evidence we have 
already commented upon. Be that as it 
may, we do not wish to examine in detail 
the right of the widow to perform. the 
annual sradh. Supposing she is entitled 
to doso,a sum of Rs. 1,000 need not be 
spent over it. There is evidence on the 
record that the expenditure on the annual 
sradh in the family of the deceased is 
about Rs 25 to 50. That being the’ case, 
the amount is too trifling to be considered. 
Taking the condilion andthe indebtedness 
of the estate which we have already stated, 
and the provision made by Ugrah Mohan 
himself -in his wil’, the expenditure of 
Rs. 1,000 per annuin’on the annual sradh 
seems to us to be extravagant and excessive. 
Therefore, the making of no separate 
provision for it in the compromise is not 
in the least unjust. 
| We repeat once more that we are not 
called upon to @ecide the lady’s claims 
inthesuit Itis possible “that if detailed 
evidence had been adduced by the parties, 
the lady might have succeeded, but it is 
no less possible that she might ehave lost. 
The personal properties have been referred to 
in Schedule C of the plaint. They consist of 
four gardens, jewellery and movables. The 
value of the gardens has not been given 
in the plaint, 
produced in the case it appears that they 
are worth a -few thousand rupees, ` The 
value of the jewellery and-the movables 
is given inthe plaint as about Rs. 31,000, 
As to the title to the gardens, re- 
liance has been placed upon the fact that 
their title deeds stand in her name, They 
“are Exs.10 and 25 (a)., It seems that the 
gardens were purchased first from Fakir 
Mandar inthe benami name of one Lakhi 
Prasad Dubey ard afterwards transferred in 
the mame of the plaintiff. Exhibit 9 is the 
‘wrapper in which the deeds were kept, and on 
„it it is written ththe handwriting of Ugrah 
Mêhan Thakut himself’ that it contained 
documents relating tothe properties of the 
plaintif. No doubt this is prima facie 
evidence in favour of the plaintiff, but it is 
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not unusual ‘for people to’ acquiré pre- 
perties in the ñames of their wives as their. 
benamidars. Exhibit N series are accounts 
ofthe estate and show that the income frone 
the gardens wasenteredin them. The lady 
herself in her deposition in the Calcutta 
will case stated that her husband sometimes 
used te give her the income of thg gardens 
and sometimes not. She further said that 
he purchased the gardens for her. It is 
obvious therefore that the gardens were 
purclased from the funds of Ugrah 
Mohan Thakur. Whether he purchased 
them for himself or for the plaintiff is 
quite a different’ matter. The evidence 
is not al] available, and it is difficult to 
judge what would have been the result 
had the issues been directly tried in the 
suit itself. | 

Coming to the jewellery, reliance has 
been placed upon the list of properties 
filed by Mr. Savi in the Bhagalpur pro- 
bate case. There are about half a dozen 
articles in that list which seem to tally 
with the articles mentioned in the list 
given by the plaintiff in one of her schedules 
ku the plaint; and in Mr. Savi’s list they 
are described as belonging to “Mrs. Thakur.” 
Here again, as we have said the evidence 
has not all been adduced for the obvious 
reason that the matter was not directly 
in issue. From the fact that the articles 
were mentioned as those of “Mrs. Thakur” 
one cannot make out anything. No evidence 
has been adduced that Mr. Savi used to 
designate the lady as Mrs. Thakur. Some 
witnesses have referred to her as ‘“Tha- 
kurain” and some as “Dai”. Mr. Manuk 
suggested that “Mrs. Thakur” might refer 
to Bati Jan, a mistress of the deceased. 
Jt may be so, On the other hand, in big 
estates jewellery is often kept as belonging 
to the estate, to be used by the ladies of 


‘the house for the time being, and thus 
need not necessarily be the personal 
property of the ladies. Therefore, it is 


difficult to say what would have been the 
decision of a Court if all these matters 
had been gone into in detail on a definite 
issue. The total value of the movable 
properties claimed cannot, on a liberal 
estimate, exceed Rs, 40,000 in all. There: 
is nothing to show that the lady would 
have insisted on getting these things when 
she got Rs. 17,000 in cash, a decree for one 
lakh and future maintenance ata rate far 
in excess of what she would have got in. 
view of the indebtedness of the estate; and 
we do not consider the compromise to be 
unjust on this ground. 


BS +, 
“As we have said before, the dedicated 
‘properties are of two kinds: one was 
dedicated by Madan Mohan Thakur, an 
Sncestor of Ugrah Mohan Thakur and the 
other by Ugrah Mohan Thakur himself. 
It has been contended on behalf of the 
plaintif,that the will had no effect whaijsoever 
on the shebaitship of the trust properties; that, 
being the heiress of the deceased husband, 
she was entitled to it and that therefore 
her suit was bound to succeed in this 
respect. Reliance was placed on the case 
of Panchanan Bannerji v. Surrendra Nath 
Mookerji (24). On the other hand, it is 
contended for the respondent that the she- 
baitship cannot devolve upon the plaintiff, 
So far as the trust created by Madan 
Mohan Thakur is concerned, on Ugrah 
Mohan Thakur’s death it devolved on the 
available heir of the dedicator (Madan 
Mohan Thakur). A genealogy of the family 
will be found in the affidavit of Kishore 
Mohan Thakur, which is on the record of 
this case. The deed of dedication is not 
before us. In the case of Jogannath Prasad 
Gupta v. Runjit Singh (25), it was held 
that -where ashe'ait did not appoint his 
or her successor and where there was no 
other provision for the appointment of 
shebait, the management of the endowed 
trust would revert to the heir of the founder. 


: A similar view seems to have been taken 


by the Judicial Committee in the case of 
Gossami Sri Gridhariji v. Romanlalji 
Gossami (26), where it was held that in 
the absence of any provision to the contrary 
the shebaitship went to the heir of the 
founder. The plaintiff can in no sense be 
said to be the heiress of the founder. No 
doubt it was held in the case of Panchanan 
Banerji v.  Surrendra Nath Mookerji 
(24), that in’ order to succeed to 
the shehaiiship it was not necessary to 
prove that the claimant was the heir of the 
founder; it was enough if he proved that he 
was the heir of the last shebait. But there 
the question was decided more on the con- 


struction of the. will of the founder and- 


The claim was 
We 


that of the last shebait. 
however dismissed on other grounds. 
will refer to this case later. 

Coming to the question of the shebaitship 
of the trust created by Ugrah Mohan 
Thakur himself, the trust deed is before us. 
There the provision is that the shebattship 
would go to his heir (waris).. The word 


(24) 126 Ind. Oas. 36; A IR1930 Oal. 180; 50 O 
L T 382: Ind Rul (1930) Oal. 644. 


Kwo 
(26) 17 O3; 16 I A 1f7; 5 Sar. 350 (P 0). 


SABITRI V, MRS, F, A, SaVt. 


‘law she was a 


35 
“waris” need not necessarily mean an heir 
entitled tō succeed in case of intestacy. In 
case the deceased had power to dispose,of his 
properties by will and he does so in fact, 
he nominates the person who is to succeed 
to his properties. It will be a question 
whether by making Suraj Mohan Thakur 
a residuary legatee under the 
and providing only maintenance for 
his wife, Ugrah Mohan Thakur did not 
constitute the former his testamentary 
heir, entitled to succeed to all his pro- 
perties, and whether under the circum- 
stances the word “waris” mentioned in the 
trust deed would not apply to Suraj Mohan 
Thakur; This will also apply to the trust 
created by Madan Mohan Thakur if its 
shebaitship was to go to the heir of 
Ugrah Mohan Thakur. We must guard 
ourselves against being understood to be 
inany way positively deciding this ques- 
tion. We are not called upon to doso, 
nor are there complete materials on the 
record at present to come to definite 
conclusions on such points. We are simply 
showing that the contention put forward 
by the plaintiff, that 
shebaitship was indefeusible, cannot be 
sustained. We will have to revert to this 
question later on when we come to deal 
with the lawfulness of the compromise. 
At present it is sufficient to say that the 
claim of the lady to the shebaitship cannot’ 
be saidto be soclear asto enable us to 
say that it was unjust to deprive her of 
it. Again,jhe shebaitship is nothing but 
an office, and if it wentto Suraj Mohan 
Thakur, who was to,be the legatee of the 
bulk of the properties and who was to 
manage the estate, the compromise cannot 
besaid to be unjust or improper on that’ 
ground. 

It hasbeen already stated that the 
plaintiff's claim to the estate was based on 
the allegation that the will was forged, 
that the probate was obtained by fraud 
onaccountof her two Karpardazes, Taje- 
shwar Jha and Kishori Jha, having col- 
luded with the defendant, and last but, 
not least that the Mithila Law made the 
bequest ofthe entire property to Suraj. 
Mohan Thakur void; firstly; as under that 
co-parcener of her husband 
force a partition upon him, 

as under hat law. 
gift of the entiré property by a man 
having a wife orat least without her 4 
consent, is void. We have alrea y said” 
that her story about the probate. having 
been obtained by fraud hat e on the facg. 


with power to 
and secondly, 


her right to the 


will, 
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„of it, very little chance of success as. she 
made her charges against Tajeshwar Jha 
and Kishori Jhaduring her deposition for 
the Bhagalpur case:and long before the 
decision ofthat case. It was not a case of 
any fraud having been practised rpon the 
-Court nor ofa fraud practised upcu her or 
coming to her knowledge, after the decision. 
Tso, there is very little doubt that the plain- 
tiff would not have been permitted to re- 
open the facts which were already decided 
inthe probate case. 
. The. main contention before us has been 
about the effect of the will under the Mithila 
law. Morethan half of the arguments of 
both sides, have been devoted to this part 
ofthe case. 
have said, isthat her right to the estate 
on the basis of the MithiJalaw was so very 
clear that she could not have compromised 
onthe terms which have been put for- 
ward by the defendant. Her case further 
is that at any rate those terms practically 
meant a confiscation of her estate, and 
that. she was denuded of a very valuable 
estate in lieu of a very inadequate con- 
sideration of an insufficient maintenance. 
She urges. that we should therefore not 
record the compromise. In our opinion an 
actual decision‘on the Mithila law is not 
necessary as we are not now deciding the 
lady's. claim to the estate. So far as the 
probability of the. lady compromising the 
suit is concerned, it canbe judged without 
such a decision. What is’ of importance 
_is not. what the law actually js, but what 
the lady believed the law tobe. Even if 
the-law be not what -is yrged on-her behalf 
if- she believed itio beso, the question 
of the „probability of her entering into the 
eympromise comes in. Now the lady had 
clearly stated that she knew the law and 
that she was told this by an eminent 
barrister: If in spite of thatshe compro- 
mised the suit,as we have heldshe did, 
the. questicn of the state of the law does 
not, arise., There is however no evidence 
that any eminent barrister told her 
the proposition of law set up on her be- 
half wasso very. clear that she would not 
have compromised the suit on terms 
falling -short of giving her the estate itself. 
ThepToposition of law urged by her is 
not ` supported’ by any decided case. The 
law contended€or hasto be deduced from 
fRe _ original texts—from -passages on the 
emeaning. gf which no two translators 
agree. . 
-Except for . the. 


translation. of the 


. 
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‘and Pandit Ram Autar Sharma, 


that - 


admittedly. incorrect 
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Vivada Chinbamani by. Tagore, the 1863 
edition of which is before us, .scme ‘of 
the relevant passages are not to be found i 

any published translation of the book. The 
j ult.es have produced translations of these 
passages by translators of their own choice, 
and {hese are admittedly not satisfactory, 
as will be presently seen. Ever authentic 
texts are not available. -For instance, the 
first proposition is sought to be supported 
by a passage in the Vivada Chintamani 
published in Calcutta in the year 1887, 
of whicha copy is an exhib in the case. 
Another edition of the book published at 
Bombay in 1898 is more easily available 


and hasbeen constantly referred to at the 


Bar. 

It was admitted that the text of the Bom- 
bay edition differs from the text of the 
Bengal edition at places to such an extent 
that the meaning is changed. The dis- 
puted passage has been translated by four 
translators:. two on behalf of the plaintiff, 
namely, Pandit Ishvari Datta, Dhurga Datta 
and by 
two on behalf of the defendant, namely, 
Dr. Ganga Nath Jha and Pandit Bhagwat 
Kumar “Shastri. These translations are 
unsatisfactory. Not only does one set of 
translators for one party differ from another 
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set produced by the other party, but the 


two translators of one party sometimes differ 
from one another. Not only this, but the 
translators, when under cross-examination, 
admitted a number of mistakes and at 
times took up a position which was mani- 
festly untenable. No party.relied upon 
Tagore’s translation as it was admittedly 
unreliable. A portion of the book, as we 
have said, has been translated by Mr. 
Setlur in his Collection of Hindu Law Books 
on Inheritance. But unfortunately an im- 
portant passage relied upon in this case 
has not been translated by him. The 


materials placed before us, therefore, are- 


uncertain texts and inconsistent transla- 
tions prepared for the parties by translators 
who at.places admitted their mistakes. 
There is no reported decision on the point 
in question, nor any evidence to the effect, 
that there was any instance in which such’ 


law was ever recognised by any court or - 
‘acted upon by anybody. 


One should, therefore, not be surprised 
that this topic of the "Hindu Law. was 
argued by the parties for a very large num- 
ber of days. Can such a proposition of law 
be said to be so clear and so certain that 


_the legal advice received by the lady would 


have madeit altogether improbable for he 
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tô compromise the case by abandoning her 
suit on getting a decent maintenance, or 
for her friends and lawyers to advise her 
‘Lo compromise, or &gain, so clear and certain 
that we should treat this compromisé as a 
confiscation of the lady’s estate?. After 
all, the dady, even if successful in the suit, 
would only have got a life estate, and at 
least half of the estate would have gone to 
Suraj Mohan if he survived her, for he and 
his brother Naresh Mohan were now Ugrah 
Mohan’s nearest reversioners. At most it 
is an arguable point which may or may not 
have been accepted by courts. The lower 
Court has not accepted it. Can it be said 
that the lady would rather have run the 
risks involved in fighting the case up tothe 
highest court than- compromise it ona decent 
maintenance? We would have left the 
point at this stage and would not have 
proceeded to give a devision on the Mithila 
Law itself. But both parties have spent 
a considerable amount of time and money’ 
over researches and translations, and have 
argued the points before us at great length 
and in great detail; and they have -both 
asked usto give-our-decisionson' them. We 
therefore, proceed to do so, éspecially as 
the learned Subordinate Judge allowed the 
lady to adduce evidence by examining 
translators, and his order was upheld by 
this-Court : vide the order passed by Das 
and Adami, JJ., on 17th December, 1926, 
jn Civil Revision Cases Nos. 634 and 639: 
of 1926. Ugrah Mohan Thakur was a 
Maithil- Brahmin and was governed by 
the law of the Mithila School which, as their 
Lordships of the Judicial Committee 
observed in Sourendra Mohan Sinha v. 
Hari Prasad Sinha (27), at p. 110* 

“is the law of the Mitakshara except ina few matters 
in respect of which the law of the Mithila School has 
departed from the law of the Mitakshara.” : 

It has been contended on behalf of 
the appellant that, according to the law 
of Mithila School, the wife is a co- 
parcener- of the husband, and co-owner 
(with him) of his property, and that itis 
not competent to the husband to alienate 
his entiie property without the consent 
of, his wife among other relatives. This 
contention is rested almost wholly on 
Vachaspati Misra’s Vivada Chintamani, a 
fifteenth-century digest of undoubted 
authority in Mithila. Reference has also 
been made ,to Chandesvara Thakur’s 

(27) 91, Ind. Cas 1033; AT R 1925 P O 280; 52 I 
A 418 § Pat 135.7 Pl, T 97; 490 L J592 24 A 
l. 3 33, (19260) M W N49, 59M LIL; 300WN 
82:28 Bom. L R 1196 (P ©) a 
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Vivada Ratnakara, an earlier Mithila digest, 
and the Dvaita Parisishta of Keshava Misra 
(grandson of Vachaspati Misra), or rather, 
that version of it which we owe to his 
pupil Kalyana Misra under the designation 
of Suslishta Parisishta, Keshava Misra's 
own compilation being said to be unavail- 
able. Noneof these works is self-contained; 
and it is an essential part of the appel-° 
lant's argument that the Mithila School 
does proceed on such Mitakshara doctrines. 
as that the son takes-an interest in the 
family property by birth and that parti- 
tion implies a pre-existing title, though it 
is not claimed that these -doctrines are 
noticed in the authorities referred to, It 
is,-- therefore, desirable to consider the 
position of the wife under the Mitakshara 
before -turning to the Mithila authori- 
ties. 

Now under the Mitakshara, a, woman is 
by marriage transferred from her father's 
gotra to that of her husband, so miuch so 
that a married woman can have no ‘other 
gotrja relations than those of husband: 
see -Banerjee’s Hindu Law of Marriage and 
Stridhana, Edn. 5, p. 503. By ‘her 
marriageshe becomes one with the hisband, 
as-is shown, among other things, by certain 
sutras (aphorisms), of Apastamba, ‘which 
are, most if not all of them, referred’ to 
by most -of the commentators including: 
Vijnanesvara and Vachaspati Misra. Dr, 
Buhler has rendered these aphorisms in 
Vol. 2, of Max Muller’s Sacred Books of 
the East Series at pp. 1386-137 (Prasna 
2, Patala 6, Khanda 14), as follows: 
G6. No division takes place between husband and 
wife. 17. For, from the’ time of marriage, they 
are united in religious caremonies. 18. Likewise 
also as regards the rewards for works by which 
spiritual merit is acquired 19. And with respect 
to the acquisition of property. 20. For they declare 
that it is not a theft if a wife expends money on: 
occasions (of necessity) during her husband's .ab- 
gence, ' we 

These aphorisms point not merely toe 
the union of husband and wife in religious 
matters but also to some dominion on the 
wife’s part in the husband's property. As 
wife or widow, a woman is, under the 
Mitakshara, entitled to residence in the 
fgmily house, and alsoto maintenance, this 
last right being generally “founded on a 
verse of Yajnavalkaya 2, 142, which will 
be found translated in Colehyooke’s Mitak- 
shara 2, 10, 14, and which has heen adopted« 


by the commentators of all the schools. , 


(The editions of the Mitakshara now ins 
use number the first verse in thee Daya- 
bibhaga- Chapter. as 114, while Colebrooke's . 
copy made it 115, and. the discrepancy? 
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continues throughout the Chapter with its 
thirty-s'x verses.) Yajnavalkya further 
excepts debts contracted for family pur- 
peses” from the category of the debts 
incurred by a wife which her husband 
is ‘under no obligation to pay .off—see p. 
73 of Gharpure’s . Mitakshara (English 
Translation) in his “Collections of Hindu 
“Law Texts; and this obligation to pay 
debts, contracted by the wife for family 
purposes is somewhat similar to the obliga- 
tion ofco-parceners topay debts contracted 
by .one another for family purposes, which 
is laid down by Yajnavalkya in the preced- 
ing verse 2,45. This may, however, rightly 
be regarded as a question not so much 
of the wife's interest in the husband's 
property as of her implied agency. The 
wite’s interest in the husband's property 
is also shown by the fact that when a 
father divides his property equally among 
his sons, he is required to give equal 
shares to his wives, if no separate prop- 
erty should have been given to them by 
him or his father (see Yajnavalkya 2, 115, 
a verse which will be found translated in 
Colebrooke’s Mitakshara 1, 2, 8). Should 
the sons divide the family property among 
themselves after the death of the father, 
the mother is also entitled to an equal 
share: under another verse of Yajnavalkya, 
2,123 (see Colebrooke 1, 7, 1). Although 
the. wife thus does take an interest in her 
husband’s property, it is held in the 
Mitakshara Schools other than the Mithila 
School, that her ownership is not of an 


independent character, the Viramitrodaya 


(which is a special authority in the Benares 
School) going so far as to say expressly 
that “her right is only fictional but not a 
real one,” to adopt Mr.. Golap Chandra 
Sarkar’s translation at p. 165, (Ch. 3, 
Part 1, s, 18). ae as - 

- We have to examine the position of the 
wife in the Mithila School, but in the 
other Mitakshara Schools it is settled 
that she is not a co-parcener of her 
husband. “When we speak,” says Mr. 
Mayne in his Hindu Law, s. 269 : 

“of a Hindu joint family as constituting a co-par- 
cenary, we refer not.to the entire number of persons 
who can trace from a common ancestor, and amongst 
whom no partition has ever taken place; we include 
onlyéhose persons, who by virtue of relationship have 
the right to enjoy and hold the joint property, to 
restrain the acts,of each other in respect of it, to 
byrthen it with their debts,-and at their pleasure to 
enforce its parftion, Outside this body there is a 
efringe of persons whoposses inferior rights such as 
that of maintefiance.” | Cou. 

-Mr. Mayne definitely includes the wife 
in this fringe of persons with inferior rights, 
e- 
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and we have.not been referred to afiy 
writer who includes her among the. eo- 
parceners. The Wife has no right to call 
for partition, as is-shown by Vijnanesvar’.- 
in the concluding portion of his com- 
mentary on Yajnavalkya, II, 52, where he 
says :, ove 
“Therefore, a wife also may have a share at the 
option of the husband, and not at her own will. As 
the author (himself) says further on, “if he makes 
the allotments equal, his wife should be given equal 
shares’: (Gharpure's Mitakshara, p.84). | | 

(The text quoted inthis extract is Yajna- 
valkya, II, 115, which ‘has been already 
referred to). The position of the Mitak- 
shara wife as regards the right to call 
for a partition was expressly considered in 
Sunder Babu v. Monohar Lal Upadhya 
(28), where Mitter and Maclean, JJ., held 
that : i 
“no doubt a wife under the Hindu Law is entitled to 
a share when a partition takes place, but she has 
no right to take the initiative herself and demand 
partition, although when a partition does take place 
she is allowed a share.” . 


. It is also settled that a Mitakshara wife 
takes not by survivorship but by inherit- 
ance. Yajnavalkya's well known verses 
about the order of succession—‘the wife, 
and the daughters also, both parents. ..” 
(Yajnavalkya, II, 135-6) are taken by 
Viynanesvara to refer to the estate of a 
man who being separated from his co-heirs 
and not subsequently reunited with them 


dies leaving no male issue (Colebrooke’s `- 


Mitakshara, II, 1.39), while the son, the 
grandson and the great-grandson, take 
the estate in. virtue of their right by birth, 
Colebrooke introduced the term “co-parce- 
ner” to indicate such members of a joint 
Hindu family, andthe term is now fully 
established in Hindu Law though its 
inaccuracy from the point of view of. 
English Law has received judicial ‘notice 
in such decisions as Baij Nath Prasad 
Singh v. Tej Bali Singh (29), atp. 243* 

“Where property is held in co-parcenary by a joint 
Hindu family, there are ordinarily three rights 
vested in co-parceners—the right of enjoyment, the 
right to call for partition,and the right to survivor- 
ship.” See Naraganti Achammagaru v. Venkata- 
chalapati Nayanivaru (30). 

It is clear that the wife’s interest in the 
family property does not under the Mitak- 
shara include two ofthese three rights of 
ajco-parcener, and that though her right to 
EA 10 OLR 79. 

29) 60 Ind. Oas. 534; ALR 1921 POG2; 481 A 
195 43 A228: 19A L J317;330 L J 388; 40.M L 
J 387; (1921) M W N 300; 250 W N 564:2PL T 
257: 2a pom. L R 654; 3U P L R (P O) 35; 29M L 
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“verse of Yajnavalkya’s, IJ. 115, is also taken 


s s 

Maintenance (which is unquestionable) has 
sometimes been referred toher position as 
a co-sharer in a subordinate sense, the 
fontention that sheis a co-parcener has been 
frequently raised but never accepted by 
the Courts: see such decisions as Ananda 
Bibeeev, Nownit Lal (31), Jagdamba Koer v. 
Secretary sof State (32) and Punna Bibi v. 
Radha Kissen Das (33). It has been urged 
on behalf of the appellant that under the 
Mithila Law the wife is entitled not. only 
to receive a share when a partition does 
take place atthe instance of others, but 
also to demand a partition herself; and 
reliance is placed in support ofthis con- 
tention primarily on a certain sentence 
from Vachaspati Misra's Vivada Chinta- 
mani, which isthus rendered by Tagore 
(p. 313).— 

“It is said in the Ratnakara: That division of 
property may take place between husband and wife 
appears from the following text: .“‘ Wives should be 
made equal sharers.” 

Mr. J.C. Ghose in Vol, 2 of his Princi- 
ples of Hindu Law, 1917, reproduces Tagore’s 
translation of the Chapter on Inheritance, 
(like those of Colebrooke and Borradaile), 
with hardly any material change,. on the 
ground that the translation has become 
authoritative though he claims to have 
revised it andtohave given the correct 


_ translation of those few passages where 


Tagore was wrong (see p. 19 of the book.) 


‘ Mr. Setlur in his “Complete Collection of 


Hindu Law Books” on Inheritance, 1911, 
gives acloser rendering of this Ohapter 
of the Vivada Chintamani, but leaves out 
the section onthe ‘“Ascertainment of parti- 
tion” which occurs at the end of the 
chapter and which contains the sentence 
in question: see pp. 243—274 of Setlur, 
Part 2, The following is a close translation 
of the sentence, words not occurring in the 


original but necessarily implied being shown 


in brackets: 

“(There is/There may be) partition however 
between husband and wife by reason of the text 
“Wives (shall/should) be made equal sharers” 
—so (says) the Ratnakara." 

The alternatives shown above and below 
the line in the brackets represent the 
contentions of the appellant and the respon- 
dent respectively. Tagore’s rendering 


substantially agrees with what the respond- - 


ent has contended for in this court. 
According to the appellant’s contentions, 
the sentence makes partition between hus- 
band and wife unconditional, and the text 
referred to, which isthe second quarter ofa 
By 90 315. 

32) 16 O 367. 

(33) 31 O 476. 


tolay down an unconditional obligation 
to make wives equal sharers. But the 
original has no verb expressed for the 
subject “partition,” and the context alone 


can show whether it was meant to be “4s” 
or “may be.” The predicate, of “wives” 


in the quotationfrom Yajnavalkya is also 
similarly capable of being rendered by” 
“shall be made” or “should be made’, the 
ambiguity being due to the employment of 
a participle of the same kind as was noticed 
in Balusu Gurulingaswamiv Balusu Rama- 
lakshmamma and Radha Mohan v. 
Hardai Bibi (34), where Lord Hobhouse had 
occasion to comment on the unfortunate 
fact that in translating a. law book like 
the Mitakshara Colebrooke had translated 
the words (na deyah), occurring in three 
successive sentences, by “should not be 
given” in the first and third and by “must 
not be given” in the second sentence. It 
has also not been seriously contended: by 
Mr. Jha that the original sentence is so 
framed as to begin by giving the view of 
the Vivada Chintamani and then to add that 
that is also the view of the Ratnakara. The 
only possible way, grammatically, of con- 
struing thesentence is to take it as expres- 
sing only that which Vachaspati Misra 
thinks isthe view of the Ratnakara. 
The form of the sentence does not indi-: 
cate whether Vachaspati Misra adopts 
that view as his own: It may be that 
the implication from the context is not 
so restricted, but it is equally possible, 
prima facie, that the participle ‘tu’, which 
has been rendered py ‘however,’ actually 
indicates a view contrary tothat of Vachas- 
pati Misra. 

. Itis necessary for these reasons to ex- 
amine closely what it is really that 


_Vachaspati Misra himself held on the point. 


In doing so, we are at the outset confronted 
with the inherent improbability that 
Vachaspati Misra ~or, for the matter of- 
that, any other medieval authority on 
Hindu Law—should have held what the 
appellant’s interpretation of the passage 
comes to, viz., that wives must uncondi- 
tionally be divided in estate from their 
husbands. ` Reference has also heen made 
at the bar to the settled doctrine that ehe 
Hindu Law containsin itself the principles of 
its own exposition, and also $o a principle 
of construction, well-known e in Hind’ 
Law, — the principle of (akamksha) or ex- e 
pectancy, which Vachaspati Misra has* 


(34) 21 A 460; 22 M 398; 261 A 113; 7 Sar. 330; 3 
O WN 427;9 M LJ 67; 1 Bont, LR 226 (P O). 
e 
ons, e 
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himself applied when developing a certain 
view, peculiar to Mithila, in connection 
with Stridhan. This occurs in a passage 
atp. 140 of the Calcutta edition of the 
Vivada Chintamani, which is very 
imperfectly rendered by Tagore as fol- 
lows: S 
“ “The texts of Katyayana do not refer to the 
‘peculiar property of woman. The inconsistency 
owing _to this is removed by the similarity of 
meaning” (see p. 262). 

It is also not very closely rendered by 
Setlur, who says “otherwise the question 
asto how it should be determined will 
remain unanswered” (see pp. 256-57). It 
will; however, be found fully translated and 
explained by Mr. Golap Chandra Sarkar 
in Ch. 12 of his Hindu Law, Edn. 6 at 
p.643 et seq. The Vivada Ratnakara 
also adopts the same principle in the same 
context (see the translation by Sarkar and 
D. Chatterjee, Ch. 8, para. 8 at pp. 34—35). 
- The “expectancy” in connection with the 
sentence under discussion would be 
regarding the circumstances in which, 
according to Vachaspati Misra, there is 
to be partition between husband and wife, 
and regarding those in which wives are to be 
made equal sharers. There would also 
arise an expectancy regarding the persons 
with whom wives are to have equal shares 
or whether the text means that the wives are 
to be equal sharers inter se. It thus seems 
essential, in order to ascertain Vachaspati 
Misra’s meaning to consider the context in 
which the sentence occurs, his, treatment 
elsewhere of the verse of Yajnavalkya re- 
garding ,wives ` being made equal sharers, 
whatthe Ratnakara has actually said on the 
point, and further, Vachaspati Misra’s treat- 
‘ment of Daya Vibhaga (partition of herit- 
age or inheritance) generally. Whether 
other works of authority in the Mithila 
School do or do not take the same view, and 
if they should take a different view, which 
view ought to prevail, will also be matters 
for consideration. Tagore’s translation of 
the section on the “Ascertainment of Parti- 
tion" and of other passages frem the Vivada 
Chintamani is unfortunately so inadequate 
in places that both the parties have had 
translations spesially prepared by pandits 
whoe were examined before Commissioners. 
The evidence of these pandits runs to over 
230 pages of the printed paper books. This 

Arge volume is due fn part, and only in 
epart, to the fact that the witnesses were 
‘examined not in court but before Commis- 
sioners. ° It is also due in part tothe fact 
ihat the witnesses not always unwillingly 
z . 


we 
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played the role not of mere translators btt 
also of interpreters, and .that too with not 
a few limitations’ which are appareant- on 
the face of the record, s 


Pandit Ishwari Dutta Daurgadatta Shas- 
tri appellant's first translator, was, Rrinci- 
pal ofthe Dharma Samaj Sanskrit College. 
He has to admit that he has made nospecial 
study of the subject, so much so that he is 
unable to say that if the Vivada-Ratnakara 
is earlier than the Vivada Chinlamani; 
the latter refers to the Ratnakara in the 
opening verses, but the pandit’s learning 
does not enable him tosay whether -that 
Ratnakara is the same as the Vivada 
Ratnakara or whether they are different 
Mithila commentaries on Hindu Law. - At 
more than one place he appeals to Sanskrit 
literature at large and to the Dharmashas- 
tras in particular, but his acquaintance with 
these studies is not such as to save him from 
translating (Ieutumbavirodhena) in Yajana- 
valkya, II, 175 as “not against will of 
his members of the family (sic)": it is not 
pretended that any commentator has taken 
it in any other sense than that of “without 
detriment to the family’—compare (pitri- 
dravyavirodhena) ‘without detriment to the 
father’s estate, in Colebrooke’s Mitakshara 
I. 4. 1. His knowledge of the Mitakshara - 
comes out in his translation of Yajnavalkya 
Il, 175 (last quarter) by “ . . what 
has been prcmised to another should be 
given’—(see p. 493 of the evidence), 
The text means the exact opposite (see 
Gharpure, pp. 3811—<) on the latter page the 
verse number is wrongly printed as 176 and 
when the attention of the witness was drawn 
to this by a leading question in re- 
examination, he gave what he calls “the 
more accyrate and literal translation" 
“what has been promised to another should 
not be given.” It may bethat ihe pandit 
was asked to translate the disputed pas- 
sages merely because he was supposed to 
know Sanskrit grammar; but if so, the evi- 
dence shows that he is prepared to accept 
or justify such obvious misprints or inac- 
curate readings as (ladanumata saddeyam) 
on: p. 37 and (patnyanamatyapeksha) on 
p. 33 of the Calcutta Edition of: the 
Chintamani, while making many difficulties 
about a reading of Katyayana’s verse be- 
ginning with (sarvasavam), on page 37, 
which he and Professor Sharma call un- 
meaning ct almost so, but which several 
commentators and translators - and the wit- 
ness himself, in another context, in an un- 
guarded moment (notwithstanding his un- 


". because, 
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Satisfactory statements about it at page 489 
of 4he evidence—have found not incapable 
of a reasonable translation: The knowledge 
of Sanskrit grammar that he shows at page 
500 and other places of his evidence is far 
from impressive; his view leads to the 
. manifest, absurdity of requiring the cqnsent 
of the doner toa voluntary gift, and when: 
it is put to him whether he can conceive 
of such a gift without the donor's consent, 
his answer is: . 
“I think as a layman I con't think myself quite 
competent to answer such question,” 
Asa layman he further claims to see little 
or no difference between the expressions 
“without their consent” and “contrary to 
their consent''—he thinks he has used “with- 
out” in the sense of ‘“contrary”’—though 
the correctness of his rendering of an im- 
portant disputed passage turns on an ap- 
preciation of this and the connected point 
whether vimati is used by Vachaspati Misra 
in the sense of disagreement among certain 
persons or disagreement of another with 
them. These limitations .do not however, 
prevent the pandit from maintaining that 
Oolebrooke, Jolly, Golap Chandra Sarkar 
Sastri and Mr. (afterwards Mr. Justice) 
Digambar Chatterji, Gharpure and other 
translators of standing are all wrong 
forsooth, their renderings differ 
from what the witness, on an apparently 
“ad hoc study of afew passages from the 
Vivada Chintamani, takes to be the view 
of Vachaspati Misra. Professor Ramautar 
Sharma, Sahityacharya, of the Patna College 
is the other translator put forward for the 
appellant, He is even more emphatic that 
all other translators, whatever their stand- 
ing, are wrong, where they differ from him 
(see p. 422—4 of the evidence), but while 
claiming as hesays, among other things 

“to aatch every straw to emphasize the difference 


between a pandit and 2 scholar and its effect on 
culture and practical life," 


takes care to avoid admitting how much of 
the translation certified by him is based 
on the translation of another scholar (who 
was not examined in the case or of Pandit 
Ishwari Dutta Daurgadatta, whose English 
he calls “incomprehensible”. It did not 
apparently strike him that nothing could 
be more unlikea pandit or a scholar than 
the way in which he avoided admitting on 
recall what has been found as a fact by 
the Jearned Subordinate Judge ‘and is no 
longer disputed, viz., that in his previous 
cross-examination he had agreed that the 
words (tesham trayanam) on p. 36 of the 
Chintamani referred-to (he son, -the wife 
and the anvaya tke) last, a term about 
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which there has been so-much controversy, 
grammatical as well as philological. On 
this occasion, he actually spoke of his pre- 
vious deposition, asa vyavastha, meaning 
an opinion or decision such as is now-a-days 
given by pandits of recognized authority 
on matters not of Hindu Law, but of Hindu 
ritual and penance and he declinéd: :toad-: 


mit that there was any inconsistency. in | 


his translation unless he re-studied® the 
whole of it—a heavy task, he claimed, for 
which he must be paid an expert's fee in 
advance. Other scholars, according toHim 
give to the word anvaya too narrow a 
meaning by making it equivalent to issue, 
offspring or progeny; of his own wide dut- 
look and “Sanskrit scholarship” (as he calls 
it at p. 435) we have evidence in -his 
translation of (putrah) “by children (of diffe- 
rent kinds)” in the heading of a section 
of the Chintamani (see Tagore -p, 278) 
which deals with the12 kinds ofsons tothe 
exclusion of daughters, His ready admis- 
sion that (hetavasnigadam) on page 36 of the 
Chintamani ought to be (hetumnanigadam) 
leads one towonder how far he had made 
himself really familiar with this branch 
of Sanskrit learning so asto be aware of the 
fact that Raghunandan, the Smartta Bhat- 
tacharyya of Bengal demonstrated the. cop- 
rectness of the former reading of Jajmini's 
adhikarana long ago (see Dr. Priyanath 
Sen’s Interpretation of Negative Precepts in 
Hindu Law inthe notes portion of 4.0, L, 
J at page 65n.) The Professor has: no 
hesitation in emphasizing that the term 


adeya imports that of which the gift is void ' 


but when asked ifhe knows that “void” 
is a legal term, he answers “may be;I am 
not a lawyer." 


The appellant's case on Hindu Law was 
argued before us by Mr. L K, Jha, Advo- 
cate, who . is himself a Maithil Brahmin 
and whose knowledge of Sanskrit and of 
the Mithila authorities has been at the 
disposal of this court in a number of re- 
ported Mithila decisions out of which it 
will perhaps be'’sufficient to refer to Hiten- 
dra Singh v. Rameswar Singh (35). Mr. Jha 
was unable on one disputed point ‘after - 
another to support the translations of he 
appellant's pandits or to maintain that the. 
two translations were consistent with each: 
other. He was, howewer preverted by es?” 


press instructions from conceding anything e 


in connection with these translatitns. This * 
is why it became necessary to refer ih some 


(35) 88 Ind. Cas. 141; AIR 1925 Pat, 625; 4 P 
510; 6 P LT 6% at p. 698. ats 


ea . 
. e 
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detail to the appellant's translators’ quali- 
fications and their limitations as indicated 
by the manner in which they have acquit- 
ed themselves in making and supporting 
the translations. It was urged that we 
should proceed on these translations afer 
correcting the mistakes elicited by cross- 
¿examination but it is difficult to follow this 
course in view of the regrettable fact that 
the translations are often vitiated on disput- 
ed points by mere dogmatism, to say the 
least. 


For the respondent Suraj Mohan, the 
passages were also translated by two pandits, 
Dr. Bhagabat Kumar Goswami, Shastri, 
Senior Professor of Sanskrit, Hooghly Col- 
lege, and Dr. Ganganath Jha, at one time 

_ Professor of Sanskrit at Allahabad and 
Principal of the Sanskrit College at Benares, 
and now Vice-Chancellor of Allahabad 
University. Mr. L. N. Singh, an Advocate’ 
no less well-known for hisknowledge of 
Sanskrit than Mr. Jha, who argued this 
part of the case for the respondent, has 
urged that we should proceed on Dr. Jha’s 
translations after correction in the light of 
the admissions made by him in cross-exami- 
nation. ‘But in the first place Dr. Jha’s 
translations are not always complete—see, 
for example, the end of the third paragraph 
of his - translation of the passage from 
Vibhaga-Nirnaya. The witness has more- 
over sometimes at any rate failed to do 
himself justice; his rendering of the heading 
Vibhaga-Nirnaya by “Ascertainment of the 

, fact of partition” was correct “enough, if 
somewhat diffuse, but he readily gaveit up 
for rendering “Law of Partition” which was 
put to him in cross-examination and which 
notwithstanding Professor Sharma's pedant- 
ry at p. 426 of the evidence, is entirely 
unsuitable in context, asmay be seen ona 
glance at the opening verse and the entire 
contents of the section so headed. - Dr. Jha's 
published volumes on the Manu Smriti 
with Medhatithi’s commentary-a work 
undertaken by him for the Calcutta Uni- 
versity- afforded much material for cross- 
examination, and he had to maintain that 
the publication was inaccurate at -place 
“after place, on gome ground or other, rather 
tham admit that his departures from it in 
cross-examination were biassed (see 

. 137-8 of bis evidence). “No human 
Work,” says the witness’ 

* “is perfect, andif I were asked to revise the work, 
Imyself would find thousands of places in7or 8 
volumes of the translation where it could be improved, 
the worst ofall theresis the printer’s devil at work . 
“My knowledge of English is far from perfect, and as 
9 ~ s 

s . 
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Ihave already said, that in many places the translation 
could be improved even by. myself.” g 

We do not think that it will be fair to the 
appellant to proceed on Dr. Jha’s transla ° 
tions. The translators were undoubtedly 
placed at some disadvantage by the uncer- 
tainties and imperfections. of the texts. So | 
far asis known, there are only two ‘publish— 
éd editions of the Vivada Chintamani—one 
being the Calcutta edition of 1837, which 
was apparently used by Tagore and J.C. 
Ghose and in large measure also by Setlur,. 
and the other a Bombay edition of 1898 
printed and published by the proprietor of 
the Sri Venketesvara Press. Both these are 
unscholarly editions; neither gives any 
apparatus criticus, nor any variae lectiones. 
Both moreover contain palpable misprints 
or inaccuracies. The Calcutta edition, for 
instance, has sthavare pitih and tadanumata 
instead of sthavare-piti and tadanumatam 
on p.37, and painyanamatyapeksha and bha- 
gyantaranumatyapeksha instead of patna- 
numatyapeksha and bhagyantaranumatya- 
peksha on p. 38. Similar inaccuracies of 
anobvious kind also occur in the Bombay 
edition, but it is unnecessary to give exam- 
ples, because the appellant has relied on 
the Calcutta edition and as the book is’ 
now rare, has put in a copy as an exhibit in 
the case. An example of an inaccuracy of , . 
another kind is furnished by the omission: 
of the word “vimatu" after the expression ` 
“putradaradyanvayanam” on p. 56 of the 
Bombay edition the context and a compari- 
son with the correspondig passage at page 
36 of the Calcutta edition leave no doubt that 
the word must be supplied.. On p. 55 the 
Bombay edition has ‘ putradaradisarvasra 
pratisruteshu” in a context which makes it 
clear that the “adi in the middle of 
the compound word ought to have been 
left out for though there is a dispute between 
the parties about whether or not the word 
“adi” should be tead between putradara 
andanvaya in the passage about vimati on 
the same- page (corresponding to p. 36 of 
the Calcutta edition) there is no question 
of giving away not the son and the wife 
only but also other individuals indicated 
by the “adi,” 7 


We shall have occasion tọ refer to this 
mistake in the text again when dealing with 
the question of consent. Katyayana’s verse 
on p. 87 of the Calcutta edition beginning 
with sarvasvam affords an example of another 
kind; it is foundiin a different form in the Bom- 
bay edition (p. 57) which agrees with the 
Ratnakara (p. 129), agd the translator, 
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h&ve assumed the role of interpreters in 


selecting one of the two readings. But the 
A raised are not questions of foreign 

w, and as was observed in Venkatanara- 
simha Appa Row v. Rangayya Appa Row 
(36) there does not seem to be any provision 


in thee Evidence Act or other law ewhich . 


renders sech evidence admissible in a case 
like the present, The fact is that much 
of the work done and evidence given by 
these translators would have béen really 
valuable as an argument from one side or 
the other, anit hasin fact been so used 
by the Bar and will be so referred to in 
this judgment, the names of the translators 
being, however given for the sake of faci- 
lity ın tracing and appreciating the basis 
of each particular argument. Apart from 
the technical objection to expert evidence 
on Hindu Law, the  cross-examination of 
the translators erred sometimes in going 
too far and sometimes going not far 
enough, As an example of the latter, we 
have Dr. Jha'’s reference to certain pas- 
sages in the Vivada Chintamani where the 
term anvaya does not include the wife; it 
was not noticed by any translator nor put 
to Dr. Jha—if indeed the cross-examiner 
himself realized it - that in those contexts 
where a woman's (anvaya) is spoken of, 
the wife must necessarily be excluded. 
“A detailed treatment ofthe translators’ 
evidence would take too long, especially as 
the record is very defective, owing to 
various reasons. According to the judg- 
ment of the lower Court, Dr. Anant 
Prasad Banerji Shastri, was a third 
translator examined for the appellant. It 
iscommon ground before us that this isa 
mistake; but it must be observed that the 
evidence recorded by the Commissioners is 
such that it would indeed be very difficult 
to follow it without assistance from some 
one with an adequate knowledge of San- 
skrit. Confusion was also bound to result 
from the existence of so many discordant 
translations on the record. Further though 
the evidence before the Commissioners 
covers Misaru Misra’s Vivada Chandra, we 
are informed by the Advocates that this 
digest of Mithila Law was not properly 
before the court, as it was only published 
for the first time in 1931 by Mr. Priyanath 
Mitra, one of the mofussil Advocates in 
the case and as the original manuscript 
from the library of the Asiatic Society of 
Bengal, an extract from which will be 
found printed at page 441 in Vol. Il, Part 
3 of the record (with translations at pp. 


(36) 29 M 347; 16 MB J 178, 
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424, 438, 444 and 459), was neither admitted 
by the defence oor proved by the plaintiff. 

In these circumstances it was thought 

best to prepare a fresh translation with 
the co-operation of the bar, making tse 
of such materialsas were available. This 
was intended to be no more than,a trans- 
lation and to adhere asclosely as possiblee 
to the original in the Calcutta edition, 
while avoiding the pitfalls brough? out 
in the cross-examination ofthe four pandits. 
It was also one of the objects to bring out, 
as clearly as may be, those points on 
which the parties finally found it impossi- 
ble to agree, some points having naturally 
been found during the arguments to be 
quite untenable, and therefore given up. 
Both the parties were invited to scrutinize 
the translation, and their criticism has 
been of nosmall help, much of it being 
adopted andthe rest being left to be dealt 
with in this judgment. Our thanks are 
due tothe learned Advocates for their co- 
operation. Now, the sentence under dis- 
cussion concludes Vachaspati Misra’s com- 
ment on Yajnavalkya 2, 52, a verse which 
may be translated as follows : 
. “Suretyship, debt (and) bearing witness—(this is 
not ordained among brothers, and between hasbind 
and wife, as also between father and son, while ‘the 
estate is) undivided.” The reference in this trans- 
lation tothe estateis inserted on the basis of the 
Mitakshara: see Gharpure, p. 82.” f 

The first part of Vachaspati Misra’s 
comment on this verse is as follows ; 

“The meaning is that before partition (there ean be) 
no legal transaction such as suretyship, etc, between 
these. If (it bê said) that, because of Apastamba's 
text ‘There is no partition between husband. and 
wife’, there cannot at abl arise the contingency of a 
partition between them; (the reply is) because of 
their being authorized jointly to set up the (sacrificial) 
firein accordance with such texts as (1) ‘wife and 
husband should set up the fire’; as also because of 
such Vedic texts as ‘with the cincture (the priest) 
initiates (in sacrifices! the sacrificer; with the sacri- 
ficial thong, the wedded wife’, (2) and also, ‘the 
wedded wife (2) watches the sacrificial offering’, (and) 
‘the sacrificer is tying the bundle of kusha grass’, 
there is joint right of the two in Vedic rights perform- 
able in the fire brought into being on those (various) 
occasions; and because of such Smriti texts ‘as ‘A’ 
rite laid down in the Smritis (is to be performed) 
in the nuptial fire’ (there is joint right of the two) 
in the Smriti rites, (and?) the avasathya and agnihotra 
sacrifices, such as are performable in the nuptial 
fine which is to be set up by both wife and husband. 
In the very same way there is their joint right in 
the fruits born of merit or sin because of the occur- 
ence in that very section of a Vegic text like ‘in 
heaven (the two) would commence añ undying glory'pe 
not however in such sacrifices on thé regular altar 
and pious works of utility to others as are per- s 

(1) There is a pronoun “tau” (meanin 
“those two") here in the Calcutta edi 
ve which is apparently superfluous. . 

Patni a 
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formable without such fires There is certainly no 
possibility of the sentence meaning that there is no 
partition of property between them, because the 
text of Apastamba oscurs in the section dealing 
with the sacrificial performances and also because it 
is followed (3) by the words ‘from the nuptials 
indted iis ordained their) association in rites; as also 
in the fruits of merit and demerit.” 


This comment begins withthe state- 
«ment thatthe meaning is that before par 
tition there can be no legal transaction 
such 4s suretyship, ete., between brothers, 
husband and wife and father and son. 
Vachaspati Misra then deals, in the manner 
ustal in such commentaries and digests, 
with a supposed objection that so far as 
husband. and wife are concerned, there can 
never be any question of partition since 
Apastamba has laid down that ‘‘thereis no 
partition between husband and wife.” - He 
meetsthe objection by citing various texts 
and pointing out that Apastamba’s text 
only deals with sacrificial performances. 
He further points out that the -aphorism 
“there is no partition between husband and 
wife” is followed by the aphorisms “from the 
nuptials indeed (is ordained their) associa- 
tion in rites; as also in- the fruits of 
merit and demerit." Up to this point 
Vachaspati Misra’s treatment of Apastam- 
ba’s textis essentially similar to Vijnanes- 
wara'scomment on Yajnavalkya’s 52nd 
verse: see Gharpure, pp. 82-4. It has, 
however, been urged for the appellant that 
the Mitakshara does not stop with Apastam- 
bas aphorism about the association of 
husband and wife in the fruits of merit 
and demerit, but proceedsto ctte the next 
two aphorisms, a translation of which by 
Buhler has been alredtly quoted, name- 


Nio, And with respect to the acquisition of property. 
20. For they declare that it ıs not a theft if a 
wife expends money on occasions (of necessity) during 
her husband's absence.” 

The. argument for the appellant is that 
Vachaspati Misra, unlike Vijananesvara, 
chose not to take notice of these two 
aphorisms and thus, unlike him, restricted 
Apastamba's text toe religious ceremonies, 
But though Yijnaneswara alane did proceed 
to take notice hereof Apastamba’s 19th 
and 20th aphorisms which refer to prop- 
erty, it has to be observedthat he did net 
usethese additional aphorisms for negativ- 
ing partition between husband and wife. On 
the contrary these aphorisms lead him ex- 
“Bressly to say that the further text “has 

e indicated the ownership of the wife over 





(3) The original speaks ef (vakyasesha). 
means “the rest of the 


which ‘literally’ 

egentence,” -> ; 
: ite OG 
. A e . 
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wealth, and not the absence of a divisions’ 
It is therefore impossible to accept the 
contention of the appellant that the 
Mitakshara negatives partition betweerf: 
husband and wife by taking all the five. 
aphorisms of Apastamba’s down to No. 20, 
while ,Vachaspati Misra holds thgt.there 
can be partition between husband and 
wife by restricting the quotations from. 
Apastamba to the first three aphorisms: 
(from: the 16th to the 18th) and interpret- 
ing them to be confined to sacrificial 
performances. 6 

Another point that Mr. Jha has endea- 
voured to make on this part of Vachaspati 
Misra’s comment is that because Vachaspati. 
Misra says that there is no possibility of 
Apastamba’s text meaning that there is-no 
partition of property between husband and 
wife, therefore according to that Mithila au- 
thority Apastamba himself provides fo “such 
partition between them. This contention must 
plainly be rejected; Vachaspati Misra has 
said nothing of the kind, and it is one. 
thing for a text not to forbid a partition. 
and quite another, positively to permit it. 
Pandit Ishwari Dutta Daurgadatti was 
apparently unable to see this elementary `’ 
distinction, and reminds one of the way in 
which he treated the English expression 


“without their consent’ as no different 
from the expression “contrary to their 
consent.” His rendering of the sentence: 


is that “there is not the leass doubt about 
the text meaning that there is partition of 
wealth between husband and wife,” and 
though it was on this and. Professor 
Sharma’s translation that Mr. Jha -based 
the argument under notice, it is plain 
that the Pandit is wrong if his render-. 
ing, which as a matter of English is per- 
haps not altogether free from ambiguity, 
was intended to convey that according to 
Vachaspati Misra, the text means that there 
is partition between husband and wife. The- 
original is putin such a form as to raise the 
question whether the text means that there 
is no partition between them, and to furnish 
the reply that there is not the least apprehen- 
sion even—or as Dr. Jha puts it for clearness, 
no possibility—of that being the meaning. 
Professor Sharma's certified translation is 
decidedly confusing. After what, according 
to him, is a mistake which he did not care 
to correct about “the merit of sacred rites 
stored up in heaven when such rites-are not 
performable in fire” for (tadagnyasadhyesh- 
vishtapoorteshu), an amazing mistake for a 
pandit or ascholar to commit or tolerate —-we 
have in his translation.e “That there is no 


“1933 ess 


p&rtition even in property between the two 
(viz., husbandand wife)—this interpretation 
ig altogether impossible.” And this is fol- 
lowed by— ‘There is the right of partition 
of wealth between husband and wife—as 
to this being the meaning of the text there 
is no doubt.” . 

Both these appear to be renderings of one 
and the same sentence (dhanavibhagastu 
tayornasteeti vakyarthasyashankapinasti). 
They differ from each other substantially, 
and when questioned in this connection, the 
witness for once thought that there was 
some discrepancy in his answer, and said 
that the whole thing would have to be studied 
before he could answer the question what 
corresponded to the second piece above. This 
was at the end of a long day, and after 
studying the text the witness said the next 
day that the first piece was intended to be 
the marginal note, buthad been wrongly 
transposed by the press to the main body of 
. the translation, and that the second piece 
was the actual translation of the Sanskrit 
sentence given above (see his evidence at 
p. 429). This answer is even more amazing 
for a pandit or a scholar, whichever of 
these the Professor claimed to be. The 
doubt or apprehension that is emphatically 
denied in the original is about the text 
meaning that there is no partition between 
them (dhanavibhagastu tayornasiz.) Professor 


Sharma's translation would, moreover, make 


the rest of the comment (which will be im- 
mediately dealt with) entirely unneces- 
sary and unintelligible, though this 
does not seem to have been put to him 


or to have struck him when he considered his’ 


translation asa whole. This is decisive of 
Mr. Jha’s contention which was based on 
the maxim (apratishidham paramatma- 
_numatam) “the opinion of another (book of 
authority) is accepted where it is not con- 
tradicted” (see Ghose’s Hindu Law, p. 1033); 
Vachaspati Misra himself clearly did not 
apply the maxim here, 

Vachaspati Misra’s further comment on 
Yajnavalkya If. 52, up to the concluding 
sentence “(There is/There may be) partition, 
however, between husband and wife by 
reason of the text “wives (shall/should) be 
made equal sharers’—so (says) the Ratna- 
kara,” may be thus rendered: “If (again 
it be said) that in the section onthe wedded 
wile, thereis {shown) the ownership of such 
wife alsoin wealth and consequently there 
would be partition even by her (1) from her 
husband if there be no textual prohibition 


(1) The case in the original is the genitive , 


which often connotes’ agency, 


“data, and (2) 
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of it, (the reply is, it is) not so. Know that 
the reason is that she is said to be incapable 
of holding property in such texts as. “prof- 
erty-less indeed are these three—the wife, 
the slave and theson.” As for the section 
on the wedded -wife,it is concerned with 
showing who are jointly entitled im regard 
to sacrificial performances only, but there is” 
in the section no overriding the text laying 
down that woman is property-less, since be- 
ing ratiocinative, it cannot override a text. 
There has been much controversy about the 
exact import ofthis passage. It is however 
necessary first to make some remarks bearing 
on the translation itself, | ; 
What has been rendered by the expression 
“the wedded wife” (or in one place, such 
wife) following a common practice, is the 
word (patni), which is formed from (pati, 
meaning the husband), by a special modifica- 
tion under an express rule of Panini's IV. 
1. 33, (patyur no yajnasanyoge), to indicate 
her association with the husband in reli- 
gious rites. Such a wife, does occupy a 
special position in Smriti literature— 
see, for example, Colebrooke’s Mitak- 
shara, JI, 1. 5 and Dayabhaga, XI. 1. 
48, and Sarkar’s Tagore Law Lectures on 


_Adoption, Chap. 2, pages 49 et seq. Mr. Jha 


was however unable finally to press the 
contention fhat the change ofterms from 
patni to jaya, bharya or yoshit was of any 
consequence in this context, after he was, 
referred to a numberof verses from Manu 
where Lhese and other words are used to’ 
indicate a wife of as high a standing as the 
patni: see Manu IX. 45, IX. 8, IX. 46, IX. 6, 
7&9, V. 156 read with IX. 3,& V.153. As 
will be seen later, the Dvaita Parisishta’ 
modifies the objection on this ground, but: 
the difference does not seem to be of any- 
importance for appellant's purposes. 


The words (tasya nyayatvena vachanaba- - 


dhakatvat) which have been rendered “since 
being ratiocinative, it cannot override a 
text,” following Dr. Ganganath Jha, have 
been rendered as follows by the appellant's 
translators, (1) SIt does not go against the 
abovementioned text on the ground of. 
propriety” - Pandit Ishwari Dutta Durga- 
“It is so on the ground of the. 
natural sense of the context and the abserfte: 
of prohibitory texts"—Professor Ramautar. 


Sharma. At page 430 of shis evidences» 


Professor Sharma says that “The transla- 


tion of the word Nyayatvena would be “asit S 


is a current saying”, that his translation is 
free and not quite literal,-and that in the. 


context it could not. be right to translate, + 
nyaya as, “logical reasoning; g and the | 


AG 
literal translation of the whole clause would, 
according to him, be “being a current saying, 
it could not supersede the text.” There is 
however no.reference at all in the context 
torany current saying, what the author is 
dealing with is the ‘patnyadhikarana), 
Jaimini’s discourse on the wedded wife, and 

ethe text that according to Vachaspati Misra 
cannot be superseded or overriden by it is the 
quotgtion which he has himself given us in 
part here, and fully as from Narada in the 
chapter on “Non payment of wages” though 
Tagore’s translation at p. 92 fails to make 
it clear that the quotation from Narada 
really extends up to the point where Devala 
is mentioned. Pandit Ishwari Dutta 
Durgadatta’s rendering seéms to make even 
less sense than Professor Sharma's; the 
question was oneof an apparent conflict 
between Jaimini’s painyadhikarana and 
Narada’s text, and tosay that the former 
does not go against the latter “on the ground 
of propriety” is not to reconcile them at all. 
` The initial sentence in the Sanskrit 
passage is that “in the section on the wedded 
wife there is ‘shown) the ownership of such 
wife also in wealth.” The Calcutta edition’ 
clearly mat es the sentence pa:t of thisand 


not of the preceding comment. It is 
common ground before us that the 
(patnyadhikarana), “the section on the 


wedded wife”, referred to, is from Jaimini’s 
Mimansa (with Sabara-bhashya), VI. 1. IIT. 
6 to 21, which will be found in an English 
garb in Dr. (now Mr. Justice) Dwarka Nath 
Mitter’s Thesis on the position ef women in 
Hindu Law at pp. 63 90. This section is 
also referred to in the uttara-~paksha or 
author's reply in the comment; and Mr. 
Jha has not been able to point to anything 
in Vachaspati Misra’s earlier comment on 
Yajnavalkya Il. 52 which can be logically 


connected with the reference to Jaimini’s- 


patnyadhikarana, even though it is a fact 
that the respondent’s pandits have taken 
the sentence to be a part of that earlier 
comment. Jt may also be noted that the 
Calcutta edition is much more frugal in the 
use of vertical bars to indicate the end of 
sentences than the Bombay edition which 
has sometimes used them quile wrongly: 
see, for example, line 4 on p. 54 ne&r 
the beginning of Vachaspati Misra’s com- 
ment on Yajngvalkya 11. 52. 
ee As has begn*already observed, there has 
. been much controversy about the exact 
# import of éhis comment. Professor Sharma 
takes the passage to mean that the purva- 
paksha—the “opjection” that with the 
“ wife's ownership in the husband’s wealth 
6 é . i i i SE 
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there would have been partition by the 
wife from the husband had there been: no 
express prohibition—is at first ‘simply 
denied, and that the purva pakshi (supposed 
objector) then quotes the line from Narada, 
whereupon Vachaspati Misra replies that the 
patnyadhikarana lays down “no pwhibitory 
text against woman's capacity of holding 
wealth," and then concludes that 
there is of course partition between 
husband and wife by virtue of the text 
“wives shall be made equal sharers, " 
adding that this is the vieweof the Ratna- 
kara, This interpretation is so untenable 
on the face of it that Mr. Jha, with all 
his respect for his old teacher the Professor 
who is now dead, was unable to support 
it. How could anybody even be imagined 
to suggest that the patnyadhikarana lays 
down a prohibitory text against woman's 
capacity of holding wealth as the Professor's 
rendering would require us to do? The 


objector moreover expressly asserted in the | 


beginning that the patnyadhikarana laid 
down the wife's ownership in wealth, so 
that it is impossible to conceive of Vachas- 
pati Misra pointing out to him that it 
lays down no prohibitory text etc. The 
Professor's interpretation has the dis- 
advantage also of ignoring the supposed 
objection based on the text of Narada. 
His rendering is further defective and 
irreconcilable withthe structure of Vachas- 
pati Misra’s concluding sentence, in so 
far asit suggests, intentionally or other-. 
wise, that it expresses the view of Vachas- 
pati Misra himself. As has been already 
observed none of this comment of Vachas- 
pati Misra’s can be justified or even under- 
stood if the Professor’s rendering of the 
earlier comment relating to Apastamba’s 
text be correct. It is doubtful how far 
the Professor troubled to see that his 
renderings of the two comments were in- 
telligible and not inconsistent with each 
other. The comment undoubtedly begins, 
as usual in such discussions, with a suppos- 
ed objection which may be conveniently 


divided into three parts—(1) the premise . 


on the authority of the patnyadhikarana, 


_that the wife also has ownership over 


wealth; (2) the conclusion that there would 
be partition by her from 
and (3) a condition or proviso that there’ 
be no textual prohibition of it. This last 


is easily intelligible if it is taken to refer. 
to Vachaspati Misra’s previous treatment - 


of Apastamba’s text and his conclusion 


that that text has no bearing on wealth . 
as a subject of partition, The “objection” . 


the husband; 


: e 

e 

1933 ° 

. e 

would then come to this; e 

“According to you Apasthamba’s text relat- 
es to sacrificial performances only and does 
n&t prohibit partition of property between 
husband and wife. Very well, then, do you 
mean tosay, you would agree that there 
would be partition between them singe the 
wife also» is entitled: to the property 
according to the  patnyadhikarana.” 
Vachaspati Misra begins his reply by 
saying “not so; but if the way in which 
the objection has been interpreted above 
be correct, this denial could not be a 
denial of the condition or proviso—which 
should on this footing be really called a 
concession, as Vachaspati Misra has already 
shown that Apastamba’s text is no bar— 
but could only be a denial, not neces- 
sarily in toto, of the premise or the con- 
clusion or both. It is not impossible that 
the denial was primarily intended io refer 
to the premise, for Vachaspati Misra gives 
as his reason the text of Narada and 
proceeds to point out that the patnyadhi- 
karana which is the basis of the premise 
has no bearing on the incapacity of woman 
to hold property on herown account which 
incapacity is based on a text that he 
points out, cannot be shaken by mere 
logic. If this be the right way of inter- 
preting the comment, it would appear that 
by completely demolishing the premise 
of the supposed objector, Vachaspati Misra 
was inclined, on the authority of Narada, 
to take the view that there can be no 
partition between husband and wife, 
notwilhstanding the limitation of Apas- 
tamba’s text to sacrificial performances, 
notwithstanding the patnyadhikarana. Such 
a view was infact taken by Apararka in 
his commentary on Yajnavalkya 2. 52; 
(see pp. 654-5, Val. 46 im the Poona 
Aane Sanskrit series), though on 
other grounds, This well-known commenta- 
toron Yajnavalkya says that the word 
(avibhakte) “while (the estate is) undivided” 
in the verse doeg not refer to husband 
‘and wife since there can be no division of 
wealth between them; for the wife as wife has 
ownership in the husband's wealth,- so that 
it is impossible to divide the wealth that is 
common tothem. Headdsthat Apastamba 


has for this very reason laid down that: 
“there is no partition between husband and wife; 


for from the time of marriage they are united in- 
religious ceremonies, likewise also as regards the. 


rewards for works for which spiritual merit is ac- 
quired and with respect to the acquisition of property:, 
Atrivibhakta grahanam—na  jayapati 
vishayam. Nahi tayordhanavibhagoastht, pat- 
dhane, hi jaya swanmini jayatwadiva. Ato 
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dampatyoho sadharanam dhanamasakyam 
vibhaktum. Ata evanpastamba “jaya 
patyorna Vibhago vidyat panigrahe- 
adhisahatwam karmhsu. Tata pany- 
aphalshu dravyarigriheshu cha att.” 


lf this be the view of Vachaspati Misra, 


his concluding sentence,. on which the 
appellant’s case rests, will have to be 
construed as follows: The Ratnakara, 


however holds that there may be parfition 
between husband and wife on the basis of 
the text “wives should be made equal 
sharers.” The second word in this conclud- 
ing sentence is the participle “tu” which, 
according io a well-known Sanskrit lexicon 
called the Medini, has no less than eight 
meanings: 

Tu padapurane bhedesamuchaye avadha- 
rane pakshanthare niyoge cha praisamsaym 
vinigrahe. 

The tifth of these meanings is pak- 
shantare, for indicating an alternative or a 
contrary position, and this meaning has 
been pressed upon us by Mr. Jha in several 
places wherethe Vivada Chintamani gives 
the views of the Smriti Sara or other works 
with this participle “tu... The force of this 
participle as an adversalive conjunction is 
familiar, particularly in ihis kind of 
literature, and it may be that Vachaspati 
Misra had it in mind when he employed the 
participle in his concluding sentence. This 
interpretation of Vachaspati Misra’s some- 
what obscure comment is however un- 
satisfactory, since it doesnot explain the 
avibhakte ine the verse of Yajnavalkya 
commentedupon. The disputed sentence ia 
moreover. printed in ¢he Calcutta edition as 
an integral partof the reply to the second 
objection, That of course is far from 
decisive but so far as it goes, it does sug- 
gest that Vachaspati Misra’s own view is to 
be found in that sentence, notwithstanding 


the use of the participle “tu” which does not’: 


always carry an adversative sense. It is 
also to beobserved that Vachaspati Misra, 
though he has mentioned the Ratnakara as 


among the works that He carefully looked- 


into before _tomposing his WVivada 
Chintamani, has not hesitated to express his 
disagreement with that Mithila authority 
whén necessary. As an example, referenge 


“maybe made to a passage at p. 128 of 


the Calcutta edition (corresponding to page 
199 of the Bombay edition) wheré Apastamba 


(IL. 6. 13. 18) is commented upon. Tagore’s. 


translation of this passage at p. 233 is 
wholly inadequaté, but Setlur’s rendering 
fat p. 246) is clear -enough. The 


Ratnakara reads “while living,” but that °* 


48 
‘is incorrect, forthe fact of his being alive 
being, evident from his making the parti- 
tion,the word is superfluous.” A conflict 
between the Ratnakara and the Vivada 
‘Chintamani need not therefore be assumed 
where this can’ be avoided, and it does not 
require 4 strained interpretation to construe 
*Vachaspali Misra’s reply in the comment 
under consideration without a conflict 
between him andthe Mithila minister of 
Justice and Commentator Chandeswar 
Thakur who wrote the Ratnakara. On this 
footing, the concluding sentence, though in 
form an expressionof what was taken by 
Vachaspati Misra to be the view of the 
Ratnakara, would in effect be- a statement 
of Vachaspati Misra’s own position. His 
referenceto the text from Narada would in 
that case be confined to showing that the 
premise from which the purva pakshi 
started was entirely untenable, and 
| Vachaspati Misra’s conclusion would be not 
a negation in toto of the purva- pakshi's 
conclusion but an admission of it sub modo. 
From this point of view the entire discussion 
on'the verse about suretyship may be fairly 
summarised as follows: 
Yajnavalka’s verse (II. 52) lays down that 
< there cannot’ be suretyship ete., between 
| husband and wife, inter alia, before parti- 


tion, If this implies the possibility of a 


partition between husband and- wife, 


Apastamba’s text is not really opposed to it 


because it is confined to sacrificial perfor- 
mances. The patnyadhikarang (of Jaimini) 
shows that the wife has ownership over the 


husband's property, bit this cannot give 


her a right to partition and prevail over a 
text (of Narada) which lays down that the 
wife—like the son and theslave.is not 
entitled tio hold property on her .own 
account. Evenso,as the Ratnakara has- 
_shown, partition of wealth is possible 
between husband wife- under’ the 
text (of Yajnavalkya 
en ail sharers. It may be added 
that neither Mr. Jka, with all his remark- 
able ingenuity, nor Mr. L, N. Singh with 
his long experience of such disquisition has 
been able to suggest any other construction 
which would* make Vachaspati Misra’s 
comment intelligible. | | 
Now, does the reasoning summarised 
eeabove regui that wives shall always be 


divided if estate “from their husbands?” 


*% The only.-point discussed by Vachaspati 
Misra on Yajnavalkya’s verse about surety- 
ship is the application of the word (avibh- 


e akte), while ‘the estate is) undivided, to’ 
| busbandz, and wife: can they ever be 
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divided? It ig unlikely on the face of it 
that such a gues'dm would have been raised 
at llif Vachaspati Misra’s answer to dt 
was intended to be that they must always 
be divided; andas already indicated, such 
an answer is scarcely conceivable from any 
mediéval Hindu Commentator with ‘his train- 
ing not only in the Vyavahara (jurispru- 
dence or litigation) but also in the Achara 
(religious and moral observances) and the 
Prayaschilta.(Penance) branches of Hindu 
Law. To the question whether husband 
and wife can ever be divided, it was obvio- 
usly asufficient answer to say that they 
may sometimes be divided as laid down by 
a (Smriti) text and as shown by a predeces- 
sor of standingin Mithila; this would at 
once remove whatever difficulty may have 
appeared as first sight - in view of such texts 
as thoseof Apastamba and Narada -in ap- 
plying the word “avibhakte” to husband and 
wife, and would suffice to make the verse 
not unintelligible. ‘Vachaspati Misra is a 
writer of standing in Mithila, a province 
“celebrated asa seat of learning from anci- 
ent times” (see p. 11 of Sarkar and 
Chatterjee’s Introduction to their Transla-. 
tion of the Vivada Ratnakara): and it is 


impossible to jmagine that he would have“ 


failed to see what as a matter of ordinary 


logic was a sufficient answer to the question ~ 


discussed by him, In giving this answer 
he does not seem to have considered it 
necessary—nor could it be regarded as es- 
sential—to quote his authority in full. He 
does not even name that authority — Yajnas 
valkya—probably because not only was the 
text so well-known but Yajnavalkya's full 
text on the point had also “been already 
dealt with éarlier in the same chapter of - 
the Vivada Chintamani. For Vachaspati 
Misra’s discussion of this full text, we must 
turn tohis section on (Jitatpitrika-vibhaga): 
“partition during the lifetime of the father” 
see pp. 228-30 of Tagores translation, 
ey there first deals with Yajnavalkya II. 
114: 


“When the father makes a partition let him separate 


his sons (from himself) at his“ pleasure, and either 

(dismiss) -the eldest with the largest share, or (if he- 
choose) all may be equal sharers” (Colebrooke'’s Mitak-- 
shara I. 2. 1). 


His comment on this is that the father's- 
pleasure”—the svechcha” of the verse—is in 
respect of his self-acquisitions. He goeson: 
to quote from Vishnu, Manu and Brihaspati 
(see Setlur p. 245, Tagore has failed to 
identify the last), and extends the father's’ 
pleasuré to what Colebrooke called 


“an- | 


cestral” property ‘recovered by the father | 


by ‘his own ability. Hè then repeats the 


1933, sabriar v. 


vesse, Yajnavafkya II. 114. and says in 
the words of Tagore at page 230—that it” 

“relates to property over which the father has full 
deminion, for itoccurs under the subject of seif- 
acquired property.” 

Setlur has rendered this passage much 
more accurately by saying that the text 
— the wbole verse—applies only to wealth 
over which a father has independent power — 
Taducahanasya pithriswatantryam vishaya- 
meva dhanamadhikritya pravritatwat (p. 
127 of the Calcutta edition). Vachaspati 
Misra then introduces the next verse by 
saying that Yajnavalakya himself adds a 
special rule (atraiva) in this very context, 
i.e. when the father chooses to divide his 
self-acquisitions—samamsa karanapaksha 
i.e in the case where equal shares are 
given (to the sons), viz., 


“If he makes the allotments equal, his wives to 
whom no separate property has been given by the 
husband or the father in-law must be rendered part- 
akers of like portions. (Colebrooke I. 2. 8.).” 

His comment on this verse is not fully 
translated by Tagore but may be seen in 
Seltur. On the word (samansikah) equal 
sharers, Vachaspati Misra says that where 
stridhan has been given to some wives other 
` wives should have equal wealth given to them: 
“Tatsamadhanavatya karyah by the 
father, but that when the father tases the 
larger portion for himselfjand gives the sons 
only alittle, then he must give the wives as 
much wealth (tavadhanam) out of his own por- 
tion, “Hence alone it is that separate allotment 
is ordained only in case he maies the 
shares equal, by the text: “If he mates 
the shares equal’—(Setlur p. 245). Thus 
Vachaspati Misra’s interpretation of the 
verse in which Yajnavalkya lays down that 
wives (shall-should) be made equal sharers 
appears to be as follows: Inthe first place, 
the father is:under noobligation to divide 
his self-acquisitions. He may however 
choose to divide them. “If he doesso, he is 
further under -no obligation to divide them 
into equal shares. In the event of his choos- 
ing to divide them into equal shares for his 
sons, he is required to make his wives equal 
sharers. But even in thislast case, there 
is the proviso or qualification that the 
wives to be made equal sharers-have not 
received as much stridkan from the father 
or from the father-in-law. If, as hasbeen 
urged for the appellant, the word (karyah) 
imports a (vidhi) or positive obligation, 
itis only when the husband chooses to 
divide his self-acquisitions with his sons, 
and further to ‘divide them equally, that 
the obligation arises, and even then it is 
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not an unqualified obligation, for wives 
need not still be given’ the same shares 
as sonsif they should already have re- 
ceived bome stridhan. Clearly, this * falls 
far short of recognizing the wife's. right, 
unconditionally to demand a partition 
from thehusband. What is recognized is a 


. much conditioned obligation of the father 


which, according to the commentators, is» 
restricted to his self-acquisitions. |The 
obligation such as it is, may be talfen to 
import a corresponding right, but the 
right to receive a sharein certain condi- 
tions: cannot be looked upon as æ right 
to demand ashare where, as here, the con- 
ditions are not such as can be brought 
about by the demandant. A co-parcener's 
right to demand partition, which is what 
the appellant seeks to establish from 
Yajnavalkya’s quarter verse (which Mr. Jha 
would read as “wives shall be made equal 
sharers)”, is manifestly a far higher 
right than Vachaspati Misra can be at 
a said to have read in Yajnavalkya II, 
115. ; 

Mr. Jha has argued that this treatment 
of Yajnavalkya’s relates only to partition 
made during the lifetime-.of the father 
and that in such a context thé wife's 
rights could only be discussed incidentally, 
while in the later section on Vibhaga-nir- 
maya, Vachaspati Misra had. occasion to 
givehis view of the full rights of the wife, 
ashe has done by taking the second quar- 
ter of Yajnavalkya II. 115 only and ig- 
noring the conditions laid down in the 
preceding ‘Verse and the preceding quar- 
ter of this verse. Mr. Jha recalls the 
observation of the *Judicial Committee in 
Bhyah Ram Singh v. Bhyah Agar Singh 
(37) that these digests subordinate the 
language of the texts to custom and ap- 
proved usage. He also urges, upon well- 
known authority, that it is not open to the 
Courts administering Hindu Law to inquire 
whether a disputed doctrine is fairly 
deducible from the earliest authorities. 
Weare not however. considering whether 
under the text of Yajnavalkya the wife 
has aright to demand a partition from 
the husband. The question before us 


. iş what exactly was meant by Vachaspati 


Misra when he quoted ° Yajnavalkya’s 
quarter-verse in his comment on Yajna- 
walkya’s suretyship verse TJ. 52. -It has 
been already showa that “this Vibhaga» 
nirnaya context doesnot make an unqua-, 
lified right to demand partition at alle 


(37) 13M I A 373; 14 WR1;2 Suth. P O J 330; 2 
Sar. 566. : . Ak 


od 
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necessary. As Vacháspati Misra has ac- 
tually commented so fully on Yajnavalkya 
11. 114-5 in the earlier J ivat-pitrika-vibha- 
ga section, his quotation of the quarter- 
verse alone in the later Vibhagà-nirnaya 
section cannot be put down to desire to 
subordinate the language of ihe text io 
custom sand usage, to say nothing of the 
“fact that it is not easy to conceive ofa 
Hind custom requiring a husband un- 
conditionally to divide his wife andthus 
impliedly giving the wife an unqualified 
right to demand partition from him. 


It is true that in- a discussion on par- 
tition during the lifetime of the father, 
the wife comes ‘in only incidentally, but 
is that a good reason for holding that 
Vachaspati Misra with all his reputation 
for acuteness saw no inconsistency at all 
in giving her a very limited right in the 
earlier discussion and freeing that right, 
quietly and unnecessarily, from the condi- 
tions then recognized on that very text when 
he came to deal with the topic of Vibhaga- 
nirnaya or merely how to determine whe- 
ther or not a partition has been already 
effected; Vachaspati Misra’s high standing 
asa commentator must itself make such a 
construction of his comment impossible. 
Nor can it really be seriously maintained 
that the word (samansikah), equal sharers, 
does not involve a reference to other parts 
‘of Yajnavalkya's verse. As the earlier 
discussion shows, the wives’ equality- of 
shares was there taken by Vachaspati 
Misra to mean that (subject to Allowance for 
stridhan already received from the hus- 
band or the father-intaw) each wife was 
toget the sameshare as each of the sons. 
Taken by itself, the quarter-verse may 
mean that each wife was. to have the 
same share as the husband, irrespective even 
of the existence of any sons, but this was 
not Yajnavalkya’s meaning, nor is there 
any reason to think that it was taken to be 
‘so by Vachaspati Misra. Another possible 
meaning of the quarter-verse, if taken by 
itself, is that wives should have equal shares 
inter se, but this could not possibly have 
been intended in a context which has noth- 
ing to do with preference among wives. 
The very expression ‘equal shares’ in 
Vibhaga-nirnaya thus involves a reference 
to other parts of the Vivada Chinta- 


“mani, and ecannol, Without some definite 


reason, be so interpreted as to produce a 


conflict that no commentator of standing . 


would have tolerated. The wife may thus 
„Sometimes getea share of her husband's 
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self-acquisitions, according fo -Vachaspati 
Misra. as 

The property iA suit is mostly ancestral, 
and it has therefore been also argued thot 
though Vachaspati Misra has not expressly 
dealt with the matter, the Mithila law, while 
giving the son, in agreement with the 
Mitakshara, aright to demand a, partition, 
of ancestral property in the hands of the 
father, goes further than the Mitakshayra by 
allowing the same right to wives—the right 
todemand a partition of ancestral property 
in the hands of the husband. Vibhaga, 
partition, under the Hindu Law, it is urged, 
implies an antecedent title, and the very 
form of the expression employed by 


_ Vachaspati Misra (Vibhagastu dampatyoh), 


“There (is/may be) partition, however, . 
between husband and wife,"—Mr. Jha con- 
tends, places the wife on a par with the hus- 
band and thus gives her a co-ordinate right 
tothe ancestral property in his hands. Tt 
is not pretended that the Vivada Chintamani 
contains anything specifically to show that 
vibhaga, a word which etymologically means 
a division or distribution irrespective of any 
question of right, implies an antecedent 
title; but reliance is placed on Vijnanes- 
svara's discussion of the question “Whether 
property arises from partition, or the division | 
be of an existent right"—Colebrooke, T, 1. 
17. Vijmanesvara negatived the position 
that property arises from partition, but 


“this did not prevent him from holding in 
-his comment on Yajnavalkya I. 52 (which 


has already been referred .to) that. though 
the wife has -“ownership” | over wealth 
(dravya-svamitva) she is not entitled to 
partition (dravya-vibhaga) at her own will, 
but (may receive a share) at the option of 
the husband on thestrength of Yajnavalkya’s 
Jater verse. 

“if he makes the allotmcnts zequal, his wives 
should be made equal'shaters’(or $£ Gharpure puts 
it, ‘should be given ‘edual;shates’ yi- 

As was obséxyed by esFull Bench of 





_the Allahabad “High Court iñ Sham Lal v. 


Banna (88): 2 

“too much stress should not be put on any of 
the (Mitakshara and other) texts which speak of 
the ownership of the wife in her husband's prop- 
erty " 


She is a co-owner in a subordinate sense, 
and though she is entitled to a share in 
certain circumstances and may thus be a 
necessary party to a suit for partition of 
the family property, she has no such in- 
terest as will enable her to maintain such 
a suit. Mr. Jha lays stress on the fact 
that while commenting on Yajnavalkya II, 


(38) 4 A 296; A W N 1882, 42, 
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92 Vijnanesvara, unlike Vachaspati Misra, 
expressly says that the wife has no right 
to claim partition from ‘her husband, but 
thay have Vibhaga —may be given ashare 
—as laid down in a later verse of 
Yajnavalkya’s. This, however, is not a 
substantial difference.. Vijnanesvara deals 
with Yagnavalkya’s verses in the order 
shown by their numbers, and has thus 
to explain the word (avibhakte) in the 
suretyship verse (Il. :2) before coming to 
Daya Vibhaga which begins with If. 114. 
Vachaspati Misra deals with If. 114 & 115 
long before he comes to the suretyship 
verse in the last section of his Ohapter on 
Daya Vibhaga. His exposition of H. 115, 
like Vijnanesvara’s, gives the wife a share 
in the conditionslaid down by Yajnavalkya 
and no more: and his concluding sentence 
on the suretyship verse is merely a summary 
reference to that exposition, coupled with a 
reference tc ‘the identical view of the Ratna- 
kara. Mr. Jha has, moreover, not referred 
us to any passage in the Vivada Chinta- 
mani showing that according to this 
Mithila authority the wife has (as under the 
Mitakshara) ownership in the property of 
the husband; on the contrary we are asked 
to believe that Vachaspati Misra deliberately 
‘ stopped short of quoting the 19th sutra from 
Apastamba II.6 14, though this sutra would 
have made the wife an associate of the- hus- 
band with respect to the acquisition of prop- 
erty and not merely to religious acts and their 
fruit as laid down in the two previous 
sutras. Assuming, however, that Vachas- 
pati Misra did, like Vijnanesvara, consider 
that the wife has ownership in the hus- 
band’s property,—Mr. Jha’s reference to 
a maxim from the Sradha Viveka regard- 
ing wealth being common to the married 
pair will be dealt with later—the only 
right to a shate that he definitely recognizes 
for the wifesxandifs saosharé in property 
within Apastamba's «19th sutra~is not 
absolute, but;Ssubject “to the conditions 
found in Yajnavalkya II. 114-5, and on the 
face of it does not amount to such an 
interest as will entitle her to demand 
partition irrespective of whether the hus- 
band has made any division or not. 


if the Mitakshara conception of Vibhaga 
as implying an antecedent title is also 
to be read into the Vivada Chintamani, the 
Mitakshara itself, it must be remembered, 
was not prevented by that conception from 
holding that the wife’s’ antecedent title— 
dravya-svamitva—was not sufficient to 
confer upon her the right to demand parti- 
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tion from her husband. Nor is the wife 
the only person who, inspite of a definitely 
recongized antecedent title- (svamitva),' 
ownership —in her husband’s property, fs 
held by the Mitakshara to be disentitled 
to claim partition; the son also takes ‘an. 
interest by birth in the paternal (as well: 
as the ancestral) property—(Colebrooke T. 
1. 27. and I. 5..10), but that does note 


entitle him to claim a partition 
of the paternal property if the father 
be unwilling. and the mother not 


past child-bearing. An antecedent title— 
(svamitva,) (svamya) (svatva) are all among 
Mitakshara ways of describing it—does not 
therefore under the Mitakshara necessarily 
give a right to obtain partition. 

There is a palpable fallacy in the argu- 
ment for ‘the appellant that the wife's 
vibhaga implies her antecedent title, which 
in its turn implies her right to claim a 
partition. Ifyou take the antecedent title 
from the Mitakshara conception of vibhaga, 
it must plainly not be overlooked that the 
Mitakshara does not regard such a title as 
importing an unconditional right to claim 
partition. The title to be inferred from 
the use of the word vibhaga is merely a 
right to receive a share in the conditions’ 
laid down, and not an unqualified right: 
of partition. The appellant is not, in our 
opinion, entitled even with the assistance 
of the Mitakshara, so to read Vachaspati’ 
Misra's concluding sentence as to get rid 
of the conditions recognized by him, no 
less than by Vijnanesvara, in thé comment 


-on Yajnavalkya 2, 114 and 115. 


As regards the form vibhagasthudambatyo- 
ho, itis a necessity 6£ language, in speaking’ 
of a partition between two parties, to men- 
tion them together, and it is obvious that 
such mention does not necessarily imply 
that they had co-ordinate rights, It is in 
fact because the wife’s right under the 
Mitakshara is not co-ordinate with that 
of the husband that though she may on 
oceasions be given share, she is not entitled’ 
to claim partition; her dravya vibhaga 
does not, in spite of the use of the genetive, 
mean partition of wealth by her, in the 


' Mitakshara on the suretyship verse II. 52, 


nor necessarily in ordinary,parlance. Has 
Vachaspati Misra said anything to show 
that the wife’s position in this respect in 
Mithila is at all different fram her position 
Jha has not 
been able to place his finger.on any XPress e 
statement in the Vivada Chint&mani, nor” 
is it pretended that his contention ig: 
supported by any judicial decision, . Ha 
e 2 e 
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has however urged that Vachagpati Misra 
deliberately adopted a different treatment 
of Yajnavalkya from Vijnanesvara as 
regards the rights of sons and wives to 
claim partition, and had so little respect 
for that authority as torefer to his com- 
mentary only once throughout the Vivada 
Chintamani and that, too,ina very casual 
manner in the chapter of Abuse, by saying 
“the Mitakshara also (is) to the same effect,” 
or as Tagore puts it at p. 138: “The 
Mitakshara also confirms it.” But is there 
any real difference between the treatment 
of Yajnavalkya by Vijnanesvara and 
Vachaspati Misra on the point in question? 
In the first place there is no direct provision 
in Yajnavalkya for the son’s right gto de- 
mand a partition from his father. His verse 
II. 121, laying down that “the ownership of 
father and son is the same in land which 
was acquired by the grandfather,” etc., 
(Colebrooke’s Mitakshara I, 5.. 3), taken 
with the son’s right by birth which Vijna- 
nesvara has-already deduced (Colebrooke 
I. 1.27) by an elaborate discussion. of the 
question “whether property arises from 
partition, or the division be ofan exist- 
ent right” (Colebrooke, I, 1. 17), enables 


that authoritative commentator to hold 
that “a distribution of the grandfather's 
estate does nevertheless take place by 


the will of the son,” even when the father 
does not desire partition—(Colebrooke, I. 
5.8), or as he puts it again a little later, 
that “the father however reluctant, must 
divide with his sons, at their’ pleasure, 


the effects acquired by the paternal grand- 


father’— (Colebrooke, . I. 5. 
‘event of the sons exefcising this right of 
obtaining a partition of 
property, Vijnanesvara has already held 
in his comment on Yajnavalkya . IT. 115 
that: : 
“if the wealth descended to him from his father, 
an unequal partition at his pleasure is- not pro- 
peri for equal ownership will be declared”; ’ Cole- 
rocke, 1. 2. 6. 

Thus according to the Mitakshara, the 
ancestral property may be diyided not only 
at the father’s pleasure that was appar- 
ently beyond question but also on the son’s 
demand, and jn either case the division 
must beinto equal shares. Regarding the 


11). In the 


mother’s share atsuch a partition, there is” 


not much io be found in Mitakshara. Vij- 
f&nesvara’s éntroductiin to Yajnavalkya 
elI. 115 speaks of division at the pleasure 
pf the father only, and this prevents the 
direct application of that verse to partition 
gt the instance. of the sons so as to entitle 
i i 
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the mother toan equal share at such*a 
partition.. The principle can however be 
applied 'insuch c&ises as Mr. Jha concedes, 
under the doctrine of (atidesa) extension by 
anclogy, and this in substance is what 
was done in Laljeet Singhv. Rajcoomar 
Another indication jm the 
same direction is furnished by «Vijnanes- 
vara’s comment onthe first half of Yajna- 
valkya II. 121, where he interprets ihe 
vibhagabhak as importing allotments to 
both parents when thesons divide from the 
father: | 2 

“(Vithagabhak) what is distributed, isa distribu- 
tion. The distribution is of{sic) the allotments of 
the father aid mother. He shares thatand sohe isa 
vibhagabhak (who is entitled toa share inthe distri- 
bution) ln other words he obtains, after (the demise 
of} his parents, both their portions” 


as Gharpure puts it at page 199, rendering 
the original more closely than Colebrooke 
1.6. 2, This points to the allotment of 
a share to the mother even when the 
sons enforce a partition of the ancestral 
property against the father, and was the 
basis of the decision in Sumrun Thakoor 
v. Chundra Mun Misser (40). But alter 
what Vijnanesvara says on . Yajnavalkya II, 
52, there could be no provision, whether 
express or implied in his chapter of inherit- 
ance enabling the wifeto demand parti- > 
tion from the husband, either in respect of | 
his self-acquisitions or in respect of the 
ancestral property. Such is the position 
of the son andthe wife under the Mitak- 
shara. 


In the Vivada Chintamani, Mr. Jha 
cannot point toany discussion about whe- 
ther property arises from partition or 
Whether partition presupposes a right of 
property which (as the Mitakshara. holds) 
accrues to the son by birth both in the 
paternal and in the “ancestral” wealth; 
(Uolebrooke 1, 1. 27), Yajnavalkya II. 121 
is also not referred to in the Vivada 
Chintamani. There are however frequent 
references in this Mithila digest to the di- 
fference inthe father’s position vis a vis 
the sons according asthe property in ques- 
tion is self-acquired or otherwise. We 
have already quoted a passage where the 
father's independent power (svatantrya) 
over his self-acquisition is spoken of. A 
little earlier just before the quotation from 
Manu (IX. 209), we have aneeshatapyatrava 


putranam, “and the powerlessness of the 
sons is also onlyin respectof such’ 
property” (Setlur, p. 245), as the con- 
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begins: ` 

e (Svayamupattam) self-acquired. Similarly also as 
to property recovered, conformably to the text of 
Manu Therethe fact of the nor-injury to the paternal 
wealth is material. Buttho wealth acquired by using 
the paternal wealth is certainly common (sadharana)”: 
(Seltur, p 944) ; . 

e 


Ancestral property and property acquired 
by using it is thus according to the Vivada 
Chintamani as according to the Mitakshara, 
common to father and son, while. over his 
self-acquisitions the father has sratantrya 
or independent power. Vachaspati Misra 
hasa small section on “property not subject 
to partition,” (Tagore, p. 249), which as 
Mr. Jha has pointed out, also indicates the 
son’s interest by birth in tbe ancestral 
property. When Vachaspati Misra comes 
to Yajnavalkya 2, 122 in his section on 
“the participation of sons born after a 
partition” (Tagore, p. 275), he does not, 
unlike Vijnanesvara, say anything, sug- 
gesting the allotment of a share to the 
mother; in fact he makes no comment on 
the word Vibhagabhak except that it means 
“is worthy of a share” (Setlur p. 261) or 
perhaps more accurately, “is entitled to a 
share.” But this does not affect the right 
of a sontto claim partition of ancestral prop- 
erty, and it may be assumed that Vachas- 
pati Misra did not differ from the Mitak- 
shara as regards that right. If so, the line 
of reasoning adopted in Laljeet Singh's 
case (39) would be applicable, and the wife 
could, under the Vivada Chintamani also, 
-be held entitled to a share in the event 
of her husband either choosing or being 
compelled by the sons to make a partition 
of the ancestral property, even though, like 
Vijnanesvara, Vachaspati Misra takes 
Yajnavalkya II, 115 to applyto a division 
of the father's self-acquisition only into 
equal shares. The son's “ight to claim a 
partition of the ancestral property and the 
wife’s right to a share on such a partition 
has not, we ave informed by Mr. Jha, been 
disputed in any Mithila case, and seems 
to have been freely conceded in Krishna 
Lal Jha v. Nandeshwar Jha (41). But 
does this go beyond showing that the 
Mithila wife is entitled to receive -a share 
when the sons obtain equal shares from 
the father as they can in ancestral pro- 
perty, whether the father be agreeable or 
not and subject to the further proviso or 
qualifications contained in the second half 
of Yajnavalkya II, 115, namely “to whom 
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no stridhan has heen given by the father 
or by the father-in-law”. i 

The appellant desires to establish that 
unlike the Mitakshara the Mithila Law 
entitles the wife to claim a partition of tħe 
ancestral property. Vachaspati Misra’s full 
treatment of Yajnavalkya II, 115 confines 
that verse to the self-acquisitions of the 
father and does not give his wife, the 
right to claim a partition, even of that 
kind of property, as we have already 
shown. Mr. Jha cannot point to any passage 
in the Vivada Chintamani really dealing 
with the wife's right against the husband 
in respect of ancestral property. He has 
urged that Vachaspati Misra’s concluding 
sentence on Ynjnavalkya’s suretyship verse 
is -not confined to self-acquired property. 
It seems to us however that that sentence 
merely bears onthe possibility or otherwise 
of a separation in estate between husband 
and wife, irrespective entirely of whether 
the property is ancestral or self-acquired. 
The question of such a possibility of a 
separation merely arose on the word 
(avibhakte) in Yajnavalkya’s verse, and 
the section on Vibhaga Nirnaya was 
primarily meant for a discussion of the 
wholly different question of how to deter- 
mine whether or nota disputed partition 
has in fact been effected. The wife's right 
to the ancestral property, is admittedly not 
dealt with inthe section on partition during 
the lifetime of the father. Mr. Jha has. 
urged that this was only to be expected 
from the tifle of the section. But it is to 
be borne in mind that itis in this section 
that such right as the wife has to a share 
in her husband's self-acquisitions is dis- 
cussed, and that in spite of the title the 
section also contains discussions on topics 
treated in the Ratnakara, in Chaps. III and 
IV under the titles “partition after the 
father’s death and patition among brothers 
by different mothers”. 

It will be seen later that the right to 
demand a partition of the ancestral prop- 
erty from the, husband, which Mr. Jha 
claims for the Mithila wife, is not reflected 
ia the stridhan section of the Vivada 
Chintamani, even though that section is 
not confined to woman's peculium but 
extendsto bhartri-daya a word interpreted 


by  Vachaspati Misra nop in the 
ordinary sense of “husband's heritage’®° 
but in the wider sense of “husband's e 


wealth” whether. devolving on tHe wifeby ` 

inheritance, or coming to her by gift inter 

vivos. When Mr. Jha could notfind any e 

passage in the Vivada Chintamani dealing’ - 
a e 


eed or ancestra 


'® 


B4- 


with the wife's right in the husband's 
lifetime to a share in the ancestral property, 
and dould not, point to any substantial 
-difference in respect of such a right bet- 
wéen the treatment of Yajnavalkya’s verses 
by Vachaspati Misra and Vijnanesvara, he 
laid stress on the fact that the wife is 
-said-as a result of the marriage to be born 
into the husband’s gotra, and on the 
furtHer fact that Narada’s verse in 
Vachaspati Misra’s comment on Yajna- 
valkya’s suretyship verse places the wife 
on the same footing as the son. Vachaspati 
Misra however is not alone in introducing 
. such a text, for in his comment on 
Yajnavalkya I, 49, Vijnanesvara notices 
the corresponding verse from Manu, VIII, 
416, making the following comment on it: 
“Likewise ‘the text referred to above does not 
lay down the incapacity of women and others to hold 
property ; inasmuch as the object of the text is to 


. argue their dependence alone. Moreover this will 
be made clear in the chapter on partition ": \Gharpure 


p. 76). 
' The second half of the verse of Narada 
or Mann says that what they (the ‘wife, 
the slave and the. son)earn is (acquired) 
for him.to whom they belong (Dr. Buhler, 
p. 826). Texts of this kind have plainly 
| little or no bearing on the respective 
rights of the son and the wife to claim 
partition: the son’s right to claim partition 
is traceable to his right by birth, which 
is impliedly recognized by Vachaspati 
Misra, but that is not the case with the 
wife, in spite of her fictioned birth on 
marriage in the family of ker husband. 
Nor is it under’ the Mithila law alone that 
marriage is taken to imply the birth of 
the wife into.the gotra of the : husband. 


The Mitakshara was also apparently of the < 


same view, (the dispute really being about 
her gotra after death) but is not prevent- 
ed by that doctrine of the wife's fictional 
birth from holding expressly that the wife 
has no right to claim a partition, while 
basing the son’s right to claim a partition 
of ancestral property in the hands of the 
father on his right by birth. Mr. Jha has 
not referred us to any passage in the 
Vivada Chintamani from which it can be 
inferred that Vachaspati Misra took the 
view that by” her fictional birth into the 
hfisband'’s gotra the wife acquires such a 
right or interest in his ancestral property 
esas will enaie her jo claim any partition 
from him.” Her right to maintenance is a 


% different matter, and may, as Mr. Jha 


himself has. contended, be asserted against 
_he husband's property whether self-acquir- 
- Her so-called right toa 
ve l f i 

: : 
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vibhaga -of his. self-acquisition must, én. 
Vachaspati Misra’s discussion in the Jivat- 
pitrika-vibhaga, be taken to be subject tg a 
the conditions in Yajnavalkya II, 114-9. 

It seems to us that Vachaspati Misra’s 
concluding sentence in. the comment on 
Yajnavalkya IT, 52 contemplates ne wbhaga 
for her except what is based on Yajnavalkya 
11, 115 and that a right to claim parti- 
tion of ancestral property in the husband’s 
hands cannot be read into it on any of 
the many grounds so earnestly urged by 
Mr. Jha. We see no reason why the wife's 
apparently unquestioned right to a share 
in the ancestral property when a son 
obtains partition from the father should 
not be derived by atidesa (analogy) from 
the provisions of Yajnavaikaya II, 114-5 


under the Vivada Chintamani as under 


the Mitakshara in Laljeet's case (88). The 
wife’s position in respect of ancestral pro- 
perty under the Vibhaga Nirnaya passage 
of Vachaspati Misra does not seem to us 
any better than under the Mitakshara. 
Vachaspati Misra's concluding sentence 
in the comment on Yajnavalky’s suretyship 
verse, 2s has been already observed, is in 
form a statement of what he took to be thé 
view of the Ratnakara, another leading 
authority in the Mithila School. The view 
factually taken in the Ratnakara is special- 
ly important in this connection because 
the appellant, as has been already indicat- 
ed, can only take advantage of Vachaspali 
Misra’s sentence on. the footing that his 
view was the same as that of the Ratna- 
kara.. Sarkar and Chatterjee have render- 
ed the relevant part of the comment of the 
Ratnakara on Yajnavalkya’s suretyship 
verse as follows: . 
“Although Apastamba says that there is no 
partition between husband and wile, still, because 
in some cases, partition between husband uud wife 
is shown by Yajnavalkya in the passage—“If the 
shares are made equal, wives should be made equal 
sharers'"—this text of Yajnavalkya is to be understood 
to intend such partition : thus there is no conflict; 
Ch XXXVI, 4 at p. 92." $ 
Ohandesvara Thakur thus did not adopt 
the familiar device of reconciling the ap- 
parent discrepancy between the text of 
Apastamba and the implication from the 
suretyship verse of Yajnavalkya by confin- 
ing the former, in the manner adopted by 
Vachaspati Misra,to sacrificial performances. 
What he did was to give preference.io 


‘Yajnavalkya's text which he took to provide 


for partition kvapi, “in some case,” ‘as 
Sarkar and Chatterjee put it, or perhaps 
better still, “on some occasions.” Vachas- 
pati Misra, does not reproduce the com- 
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meht of the Ratnakara in fal, but merely 
gives a summary of it by.saying in effect 
that the Ratnakara recognizes partition 
between husband:‘and wife on the basis 
of the text about wives being made equal 
sharers. The Ratnakara does not in fact 
restrict? the quotation from Yajnavalkya 
to the secdnd quarter of the verse II. 115, 
but gives the first quarter as well, Yadi 
kuryatsamanamashan, which may be 
literally rendered “if (he) should nfake 
equal shares. . . .” It is thus clear 
that the Ratn¢kara did not lay down an 
unconditional partition between husband. 
and wife, and as from the context it is 
clear that Vachaspati Misra merely follow- 
ed the Ratnakara, we cannot assume that 
he intended to be taken to have read the 
Ratnakara in any other sense. It is in- 
deed, unlikely to a degree that one of 
the leading authorities of the Mithila 
School should have represented another 
well-known authority of the same school 
as laying down unconditionally what the 
latter had clearly indicated to be subject 
to conditions by saying kvapi and actual- 
ly quoting the first quarter, Yajnavalkya 
11. 115, We now come to Vachaspati 
Misra’s treatment of Daya Vibhaga (parti- 
tion of heritage, or inheritance) generally. 
The learned Advocates have taken us 
practically into the whole of the chapter 
in the Vivada Chintamani, butit is neces- 
sary to deal with a few references only. 
At more than one place Vachaspati Misra 
makes it clear that in his view the wife 
of'a deceased brother is not entitled toa 
share of the family property, and there 
is no dispute that that is the Mithila Law, 


as it is also the law in the other Mitak-. 


shara Schools. Vachaspati Misra has, 
perhaps, put this most pointedly not ia 
the section on partition during the life- 
time of the father, though he had occas- 
ion to mention it more than once in this 
section (see Tagore, pp. 232 and 239), 
but in the section on Succession in default 
of a son, where immediately after quot- 
ing Balarupa on the text of Harita he 
comments: : 

“When the husband dies without partition with 
his co-heirs, he has no share at all; what then 


could his wife receive? It cannot be argued that 
she ig entitled to a share like her husband, be- 


-eause there is no authority for this; nor should it 


be argued that the preceling tetts‘are authority 
for her receiving a share, 
allude to the separats property of her husband”: 
(Tagore, p. 291.) 

Mr. Jha hàs argued that this does not 
affect the positione contended for by him 
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that the wife is a co-owner with the hus- 
band. The interest he contends for to 
meet the point under digcussion is the 
interest of the wife while she’ continués 
to be a wife, an interest which ceases dn 
the death of the husband. This is not 
unintelligible, but such an interest is 
only a hypothetical or fictional interest 
and Mr. Jha has really assumed it not 
from anything that he has found “and 
referred us to in the Vivada Chintamani, 
but from discussions in other Hindu law 
books, which also do not give the Hindu 
wife or widow a right in virtue of such 
interest to demand partition. The fact 
is that Mr. Jha has endeavoured to read 
this theoretical (aupapattika) interest into 
Vachaspati Misra’s comment on Yajnaval- 
kya’s suretyship verse but has had to 
limit it to ancestral property on failing 
after the most earnest and elaborate 
efforts to find a way out of Vachaspati 
Misra's treatment of Yajnavalkya, IT. 115 
in the section on partition during the life- 
time of the husband, and has further had 
to limit it to be-the lifetime of the hus- 
band on coming to those passages in the 
Vivada Chintamani where it is shown that 
the wife of an undivided deceased brother 
is not entitled to a share at a partition 
of the family property. 

The case moreover so elaborately sought 
to be made out for the appellant-—that 
the Vibhaga Nirnaya gives the wife a 
right to claim partition, that the Chapter 
on Resumpfion of Gifts makes the wife's 
consent essential to a gift of his entire 
property (sarvasva) “by the husband, and 
that taking these special Mithila proposi- 
tions together the appellant was a co- 
parcener of her husband—is moreover 
argued for a widow who desires to have 
her husband’s bequest of the bulk of 
the property to a nephew under a 
will purporting to bear her signatures set 
aside. This aspect of the matter was not 
always borne in mind when the Mithila 
wife's rights as a wife were argued. If 
they do not entitle her to take the husb- 
and’s property by survivorship—and this 
cannot be disputed on the passages at 
pp. 232, 239 and 291 of Tagore’s book 
—it does not seem that in the circum- 
stances of this case the appellant. ‘stands 
to gain anything by ‘establishiag her allege* 
ed rights as a wife if they came to an e 
end ee husband’s death: Nor has” 

a 


Mr. seriously attempted to 
show that Vachaspati Misra or, 
any other commentator has actually re~. 

eo" e 
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cognized for the wife a co-parcener’s right 
limited to the lifetime of the husband. 
Turning now to the section on the Separate 
Property of Women—we find Vachaspati 
Misra giving his own classification of 
stridhan—(see Banerjee’s Marriage and Stri- 
dhan, pp. 336-8), and then dealing with a 

»woman’s right not only over stridhan, 
movable orimmovable but also over her 
-husb&nd’s property which becomes hers on 
the death of the husband indefault of other 
heirs—(Setlur, p. 256). He quotes a 
verse which is thus rendered. by Tagore 
(p. 261): 

“Katvayana says,that a woman, on the death of 
her husband, may enjoy his estate according to her 
pleasure; butin hislife-time she should carefully 
preserve it, Ifhe leave no estate, let her remain with 
his family ” 

Setlur’s translation of 
(page 256) is: 

“Whatever was given by the husband, a woman may 
enjoy as she pleases when he is dead; but when he 
is alive, let her preserve itor residein the family 
(of the husband).” i 
- The discrepancy in these translations is 
partly due i0 the fact that the original for 
Tagore’s “his (i. e. the husband's) estate“ and 
Setlur’s “whatever was given by the husband 
is (bhartri-daya), ' which Vachaspati Misra 
expressly interprets as the husband’s wealth 
whether devolving on the wife, onhis death 
in default of other heirs, or whether becoming 
her property with his permission, or as 
Tagore has put it, “enjoyed” by her with 
his consent, in his lifetime. If these be the 


the same verse 


only kinds of the husband's wealth that come: 


to the hands of the wife, it would not appear 
that according to Vachaspati Misra a wife 
was entitled to claim® partition from the 
husband. The share obtained by a wife from 
the husband in virtue of her alleged right, 
to partition and obtained against his will, 
could hardly be included in the class of 
property. which the wife takes with his 
permission. Mr. Jha has endeavoured to 
meet this by suggesting that -Vachaspati 
Misra’s classification of bharti-daya was not 
intended to be exhaustive, and that in this 
context he was only dealing with the peculiar 
property of woman. But Vachaspati Misra 
himself gives a reason—the akamksha or 
expectancy already referred to—why, while 
on fhe topicofthe Saudayika (stridhan), he 
considers it necessary to deal with property 
inherited by g woman from her husband. 
Mor can theglassificatéon of bhartri-daya be 
ezegarded as othér than exhaustive on the 
*ground suggested by Mr. Jha, viz., that it does 
not include the share that the wife is entitled 
to inthe husband's self-acquisitions under 
Yajnavalkya Il, 115, That share is after 


_Mithila authorities 
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all given by tlfe husband, and the condition 
in which it must be given, as we have 
already observed, are nob such as ‘can be 
brought about by her, but depend entirely 
on his own volition. There is therefore no 
reason why it should not come within. 
VachaspatiMisra’s second class bhattri-daya. 
A share obtained by the wife on’a partition 
forced by heras matter of right upon the 
husband would be on an entirely different 
footing and seems to beso foreign to the 
spirit of Hindu Law that we need not be 
surprised ifit does not fit Very well into 
and is not noticed in Vachaspati Misra’s 
scheme. It is also significant that in 
this section on Stridhan Vachaspati 
Misra quotes Yajnavalkya II. 148 and 
explains: 

“By the husband marrying a second wife, his first 
wife becomes superseded. Whatis given to her by 


the husband at the time of separation is called money 
given forthe supersession adhivedanikam (Setlur p. 
YA ” A 


Mr. L. N. Singh for the respondent has 
argued that if the Mithila wife really had 
a right to obtain partition of ancestral 
property from her husband, one of the most 
natural occasions for her exercising that 
right would have been her supersession by. 
a second wife when the text requires her 
to be compensated with the adhivedania 
fee. There is however no trace of any such 
right in Vachaspati’s entire treatment of 
stridhan. The respondent's argument is of 
course negative. While therefore, toomuch 
stress must not be laid on it, we may ob- 
serve that the comment on the word “avibha- 
ite’ in Yajnavalka’s suretyship verseis plain- 
ly much less suitable an occasion for dealing 
with the wifes rights contended for on be- 
half of the appellant than is furnished, 
though not availed of, by Vachaspati 
Misras treatment of the (adhiredunika 
and bhartri-daya) in the section on stri- 
dhan. 

How is the matter regarded by the other | 
placed before us? It 


has been shown already that the com- 
mentof the Ratnakaia on the surety- 
ship verse leaves no doubt that 


Chandesvara Thakur read no more into 
the word “avibhakte” than is tobe found in 


- Yajnavalkya II. 115., that is to say, that he 


did not consider that the wife was unton- 
ditionally entitled to claim partition herself 
from the husband. The Dvaita Parisishta, 


“as edited by Keshava Misra’s pupil Kal- 


yana Misra, deals with the suretyship verse 
on page 39. This author also propounds 
the question how can there be any partition 
at all, between husband and wife in the 
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face of Apastamba's text that there is no 
partition between them. His answer is that 
that and -other texts (which are also found 
in Vachaspati Misra's comment) only mean 
that there is no partition between husband 
and wife in sacrificial performances or their 
fruit, and he adds the significant “word 
(dhanavat)-‘like wealth,’ — gayachchhayam 
natphale (an obvious misprint, for ijyayam 
tatphale?) vatayor na -vibhago dhanavat. 
He proceeds to say that there can be parti- 
tion of wealth (between them) under the 
text of Yajnavalkya, quoting the first half 
and not merely the second quarter of Yaj- 
navalkya IJ, 115. It is interesting to ob- 
serve that he then deals with and negatives 
na contention based on Jaimini’s discourse 
on the wedded wife. The contention is as a 
matter of fact slightly different from that: 
dealt with by Vachaspati Misra, because a 
distinction is made between the patni and 
other wives. But Keshava Misra’s reply to 
the contention is exactly the same as that 
of Vachaspati Misra up to but not includ- 
ing the concluding’ sentence which ‘has 
been the subject of so much argument be- 
fore us. If he leaves out Vachaspati Misra’s 
concluding sentence, the reason plainly is 
that he had already stated that position 
before turning to the objection based on the 
(patnyadhikarana). The Mitakshara which 


is also an authority in Mithila denies to the - 


wife any right to demand partition from 
the husband. . 

The position thus is that out of four 
Mithila authorities, the Mitakshara is ex- 
pressly against the appellant: the Ratna- 
kara, by necessary implicalion from the 
express statement that the wife sometimes 
gets a share in accordance with ths first 
half of Yajnavalkya II. 115, is also against 
the contention of the appellant that a Mi- 
thila wife is entitled to demand partition 


at her discretion; the Dvaita Parisishta also 


does not give her any partition or share 
from the husband except in accordance 
with the first half of Yajnavalkya IT. 115; 
and the Vivada Chintamani is also against 
the appellant’s contention, though his omis- 
sion to quote the first quarter of Yajnaval- 
kya II. 115, or like the Ratnakarato say 
kvapi, or to refer to ‘his previous treatment 
of the verse has led to this elaborate con- 
troversy. In this state of the authorities it 
is plainly impossible to accept the appel- 
lant’s contention that a wife in the Mithila 
school is entitled as a matter of right to 
demand partition from her husband at her 
own discretion. 

The other passdges from the Vivada 
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Chintamani relied on by the appellant óc- 

cur in the chapter on “Subtraction of what 

has been given"—(T'agore, p. 72).* The 

dispute ‘between the parties will be render- 

ed clearer if the whole context is consider 

ed. Vachaspati Misra begins the chapter 

by quoting three verses of Narada, IV. 1 

to 3, which have been translated by Dr.. 
dolly in Max Mullers Sacred Books of the 

East, Vol. 33, at p. 128 as follows: ° 

“Where aman wishes to resume what he has given 
because it has been unduly given by him, it is called 
‘Resumption of Gift’ a title of law. What:may be 
given (a); and what not (b); valid gifts (e): and invalid 
gifts(d:: thus the law of gift is declared fourfold in 
judicial affairs Again, whit may not be given (bd) 
is eightfold, what may be given is of one kind only; 
of valid gifts (c: there are seven species, and sixteen 
sorts of invalid gifts id.” 

Vachaspati Misra’s comment on 
verses is; — 

“The ‘undue’ character of a gift (may arise) either 
from its being the gift of property which may not 
be given, or from the mode of gift being improper 
or from some mistake regarding the donee and the 
like, or from the absence of the consent of the father 
and others, or from various conditions of the denor 
himself such as his b>iag very old." 

The chapter being thus divided into four 
sections —Adeya, Deya, Datta and Adatta — 
Vachaspati Misra proceeds first to deal with 
the eightfold Aleya, what may not be given, 
by quoting the following verse of Brihaspati 
XV. 2: 

“That which may not be given is declared to be of 
eight sorts, joint property, ason, a wife, a pledge, 
one's entire wealth, a deposit, what has been borrowed 
for us, and what has been promisxd to another."—~ 
Translation by Dr. Jolly, loc, cit, pa 342) 

He makese the following comment on the 
verse: - 

“ Joint property’ is that which is owned by several 
persons: there, (l) in regard to joint property,a son 
and a wife, the gift fails of accomplishment by reason 
of (the donor's) want of independence And want of 
independence (arises) in regard to joint property 
from the fitness of things; in regardto a son 
and a wife, who do not consent, (it arises) from 


these 


“the authority of texts: in regard to the entire wealth 


of one who has (any) anvaya and to a thing (that 
has been) promised by any person at all (to another), 
vit arises) only from the authority of texts: thus a gift 
is precluded by want of ownership in the case ofa 
pledge, a deposit and what.has been borrowed for 
use, and only by the authority of texts, in spite of 
(the donor's) independence, in the case of all these 
four \things)—a son,a wite, the entire wealth and 
what has been promised ot oe Mg ah re 
Pausing here for a minute, it is safe to 
say that this part of the comment is corrupt. 
Not only is the word tatra, “there,” in the 
middle cf the first sentence syperfluous and, | 
inappropriate in the context, bat the want 


of independence in regard to a son anda e 
e 





(a) Corresponding to ‘Deya’; (b) Adeya’; 
(e) ‘Datta’; and (d) ‘Adatta? respectively in . 
the original Sanskrit. Fe se wo, 


-58 SABITRI V, MRS. P. A, SAVI, , ‘M5I0 


wife affirmed in- that sentence conflicts 
with the concluding portion of the above 
comment where a son and a wife are ex- 
' pressly included among the four things that 
mey not be given in spite of the donor's 
independence with regard lo them. In the 
first part of the second sentence a distinc- 
. tion is made between a son and a wife on 
the one hand and sarvasva, “the entire 
wealth,” and pratishruta, “what has been 
promised,” on the- other, which however is 
ignored in the summary at the end and is 
pethaps not very clear, but seems to imply 
that apart from texts the donor is independ- 
ent svatantra in regard tothe sarvasva and 
the pratishruia only, but that as regards 
the son and the wife, their consent is a 
factor to be taken into account. The 
summary also leaves out one ofthe eight 
adeyas given in the verse, namely joint pro- 
perty whichis dealt with in the beginning. 
The Bombay reading of this passage is only a 
little better, but contains a palpable mistake 
putradaradisarvasvapratishruteshu instead 
of putradarasarvasvapratishruteshu, which 
has been already-referred to and which will 
have to be referred to again. The word anvaya 
has been left untranslated in the above 
passage; it has been the subject of much 
dispute, as will be-seen later, Briefly, the 
appellant would take it to mean “heirs in- 
cluding the wife” while the contention of 
the respondent is that it means “issue” or 
“ofispring” and can in no case include the 
wife. Vachaspati Misra’s comment on 
Brihaspati's verse concludes with the-follow- 
ing sentence: : 
. “In the opinion of the Smmitisara, however, a gift of 
one's entire property does take effect, for the reason 
that it is male by an independent owner, but the 
donor incurs sin for doing a forbidden act.” 
The commentator does not say whether 
„or not this is his view also. “According to 


the appellant the use of the word “however,” - 


corresponding to “tu” in the original, in- 
' dicates that this was not the view of 
Vachaspati Misra himself. The point is 
arguable, but it will be remembered that it 

* would have been destructive of the appel- 
‘lant’s case on Vachaspati Misra’s concluding 
sentence in his comment on Vajnavalkya II, 
52 ifthe same, word occurring in that sep- 

' tegce had been construed in the way now 
contended for. Reference has already been 
made tothe number of senses in which the 
**article “tus can be used in Sanskrit; its 





* (1) This.word, tatra in the original, occurs 


“in the Calcutta edition and seems super- 
‘ fluous. The Bombay edition leaves out the 
° clause. . 
e a) 
e e 


precise significance in any particular seh- 
tence must depend on one’s interpretation 
of the whole context. It will be seen later 
that Vachaspati Misra not only holds that. 
the entire wealth may be given with the 
consent of the anvaya, a term usually taken, 
to meen issue or descendants, but alsoshows 
that consent is only necessary When what 
is given is madhyaga, joint property. 
Vachaspati Misra then quotes two verses of 
Nardda, IV. 4and 5, which have been trans- 
lated by Dr. Jolly as follows: oe stat 
“An Anvthita (1) deposit, a yakéta (1), a pledge, 
joint property, a deposit, a son, a wife, the whole 
property of one who has offspring, and what has been 
promised to another man; these bare been declared 


by the spiritual guides to be inalienable by one in the 
worst plight even.) . 


_ (What Dr. Jolly has called “inalienable” 
in this translation is adeya in the original). 
Having quoted near the beginning of the 
chapter a verse of Narada’s in which it was 
said that what may not be given is eight- 
fold, Vachaspati Misra’s first comment on 
these verses is directed to showing that 
though the thingsmentioned in these verses 
in fact seem to number nine, the number 
must he taken to be eight. The comment 
is— ; j 

“Son and wife are here included in one compound 
and thus form one single predicable; (ard) from this 


unity (of the two) the eightfold character (of things 
that may not be given still remaing).” 
. Then comes the following comment, in- 
cluding aquotation from Katyayana: 

“The meaning is that even in a time of distretg,a son, 
a wife, and the entire estate may not be given without 
the consent of (the anvaya namely, the son, the wife 
and the like/The son, the wife and the like, and the 
anvaya).” 

(But) Katyayana says that with their 
consent (the former) may be given: . 

(These) should not be subjected either. toa sale 
or to a gift, (if they be) unwilling—a ‘wife and a son; 
as to (a) the entire estate, it should be applied to 
one's own useonly. In atime of distress however a 
gift or asale may certainly be made; one should not 
act otherwise This isthe decision of the law codes. 
In the absence of the consent of these three, there 
three should be enjoyed by one's own self; with’ the 
consent of these, (al) however there may be gift of 
them (a/)—this is the meaning Others however 


(1) Dr. Jolly in his foot-note refers to IT, 14 
for the meaning of these technical terms and 
says that the prohibition of such gifts as 
would leave the family destituie appears 
to relate principally to charitable donations 
and religious endowments. Pandit Ishwari 
Dutta could not have been aware’ of this 
foot-note when he said that Dr. Jolly did 
not understand the first two words. 
` (a) To express the effect of “tu” in the 
original. 

(al) Sic, in the Calcutta edition. 
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(hdd) that the entire wealth may net be- given even 
with the consent of the anvaya, as gift is prohibited 
because of the mere existence of #f it (t e , anvaya).” 

eThis is the comment that has given rise 
to much discussion. In para. 1 the appel- 
lant’s interpretation of the compound putra- 
daradyanvayanam has been shown above 
that of the respondent. 
thrown on the matter in controversy by the 
following continuation of Vachaspati Misra’s 
comment above: k 

“As to the son`s consent itself, Vasishta {says`; ‘Man 
formed of uterine blood and virile seed proceeds from 
his mother andehis father (as an effect) from its 
cause. (Therefore) the father and the mother have 
power to give, to sell, and to abandon their son’ (*). 
Here too, the case of an only son being special, he 
himself lays down: ‘But let him not give or receive 
(in adoption) an only son; for he ‘must remain) to 
continue the line of the ancestors. Let a woman 
neither give nor receive a son except with her hus- 
band's permission’ |*). An only son, though (he be) 
agreed tothe gift, may not be given, since the text pro- 
‘vides a reason, as it were, by laying down ‘for he 
(must remain) to continue ete... .” 


The dispute between the pariies is regard- 
ing whether under the Mithila Law the con- 
sent of the wife is essential to a husband's 
bequest of his entire estate. The texis do 
not deal with bequests, but the law of wills 
and bequests by Hindus has been held to 
be a development of the law of gifts inter 

- vivos, and wills are generally to be regarded 
as gifts to take effect upon death as to the 
property which they can transfer: Joten- 
dromohan Tagore v. Ganendromohan 

. Tagore (42). The three Smriti- texts 
-quoted do not specifically refer to the 
wife’s or any other relative’s consent in 
connection with the gift of the sarvasva (the 
entire estate); but one of them—Narada's — 
does refer to the existence of anvaya. The 
primary question thusis whether Vachaspati 
Misra has in fact interpreted the texts to 
mean that the wife’s consent is essential and 

‘taken that to be the law in Mithila notw:th- 
standing what he states to be the view of 
the Smritisara. 

It will be observed that Brihaspati, who 
is first quoted in the adeya section, men- 
tions sarvasva sans phrase among the eight 
things that may not be given. In the earlier 
part of his comment on Brihaspati’s verse 
Vachaspati Misra introduces the qualifica- 
-tion that sarvasva is not to be given by one 
who has any anvaya. The next text quoted 
by Vachaspati Misra is Narada's which lays 

(42) 18 WR 359; 9B L R 399, 2 Suth. 692; 3 Sar. 
82: 1 A Sup. Vol. 47 (PC). 

\*) Translation by Dr. Buhler in Max 

Muller's Sacred Books of the East, 
Vol. 14, page 79. 
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down that sarvasva may. not be given if 
there be any anvaya. Dr. Jolly has render- 
ed this by saying that “the whole preperty 
of one who h:zs offspring is inalienable,” 
Vachaspati Misra says that the meaning,of 
Narada’s verses is that even in a time of 
distress a son, 2 wife and tre entire estate 
may not be given without the cdnsent of, 
certain persons—who these are is in 
controversy—and he at once proceeds to 
quote Katyayana for the purpose of showing 
that with the consent of thess persons, a 
son, a wife and the entire estate may be 
given. Whether Katyayana’s verses quoted 
by Vachaspati Misra do or do not altoge- 
ther support that position is a different 
matter; but after quoting them Vachaspati 
Misra says that the meaning is that in the 
absence of the consent of “those three” "these 
three” should be enjoyed by one’s own self, 
but that with the consent of “these” there 
may be a gift of “them.” He concludes this 
portion of the comment with the observa- 
Seas however, hold that the entire wealth may 
not be given even with ths consent of the anvaya, as 
gift is prohibited because of the mere existence of it 
(i e, anvaya).” . f 
Regarding the identity of“these” three 
things- (if we may call them so for conveni- 
ence) whcse alienability or otherwise is 
discussed, there is no dispute; they are a son, 
a wife, andthe entire wealth, though in 
Katyayana’s first verse the wife is placed 
before the son. It also seems clear that 
Vackaspali Misra’s view, as exp: essed in 
this part of his comment, was that these 
three things may not be given even at.a 
time of distress without the: consent of 
certain persons but may be given with their 
consent. It has indeed been argued, inthis 
court, for the appellant that Vachaspati 
Misra’s concluding statement of the opinion 
of “others” on Katyayana's verses—that the 
mere existence of anvaya barsa gift of the 
sarvasva—represents his own view; but that 
was not the appellant's case below. It is 
true thal these Sanskrit commentators do 
sometimes indicate théir own views in this 
peculiar form:*but as pointed out in Dayal- 
das Laldas v. Savitribai (43) that course 18 
adopted by commentators swayed by 
modesty and considerable ‘defence to the 
views of other distinguished commentators 
already quoted. Vachaspati,Misra,. as has 
been already shown, doss “ngt feel ang 
hesitation in directly expressing his dissent x 
from such a work of special authority ine 
Mithila asthe Ratnakara, or (according to 
(43) 6 Ind. Oas. 533; 34 B. 385; 12 Bom. L R 486 
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the appellant) in referring even to the 
Mitakshara without a semblance of much 
respect. Norhas Mr. Jha been able toshow 
from the context from what recognized 
prédecessor Vachaspati Misra was differing 
on the present occasion, if in an unusual 
excess of humility he decided to express his 
own view in this peculiar indirect form. 
Vachaspati Misra could, of course, put his 
own ‘gloss on Katyayana or Narada or 
Brihaspati, and reconcile in his own way 
such conflicts as hechose to notice in those 
Smritis or others. But it was out: of the 
question for him to differ from any of them. 
Katyayana, as a matter of fact, says nothing 
about the anvaya, but Vachaspati Misra 
himself has already introduced anvaya in 
his comment on Brihaspati, in view (doubt- 
less) of the text of Narada and possibly other 
Smritis (e. g., Yajnavalkya II. 175), and in 
the comment on Narada he adopted the 
interpretation that the consent of the anvaya 
is necessary. Mr. Jha's contention on this 
point must therefore be rejected; it is entirely 
inconsistent with the views so emphatically 
expressed just before and just after the 
quotation from Katyayana. 

We thus come to the question, who, accord- 
ing to Vachaspati Misra, are the persons, 
with whose consent ason, a wife and the 
entire estate may be given, but without 
whose consent they may not be given? It is 
to be noticed in the first place that 
Vachaspati Misra’s comment just before and 
after the quotation from Katyayana makes 
it clear that he used the expressichs vimatau, 
“without (their) consent,” and sammatau (or 
anumatau), “with (their)? consent,” as con- 
tradictory and not merely contrary to each 
other, so as to have a complete dichotomy, 
and that there is no reasonable ground for 
the interpretation suggested by the appel- 
-lant’s translators that the words tesham 
trayanam indicate disagreement among 
three personsincluding the donor himself. 
Vachaspati Misra first speaks of the son and 
wife being vimata, non-consenting, when 
commenting on Brihaspati’s verse. He 
again refers to the vimati of cériain persons 
before coming to the verses of Katyayana 
and this also (like the first) in a sentence 
whigh does not include the donor among the 
parties whose vimati is mentioned. IG will 
be seen later, that in the corresponding 
passage the, Ratnaksra speaks of the 
eananumati, non-consent, of the anvaya as 
. ‘istinguished from its sammati, consent. 
These terms make the dichotomy quite clear. 
Vachaspati Misra evidently used the word 
vimati for ananumati, and the context 


. 
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shows that when he spoke of the vimatt 8f' 
three persons (or bodies of persons) he did 
not mean disagreement among them bug 
only their non-consent the absence of their 
consent to the donor's acts. 

In order however to appreciate the point 
in issue clearly, it is desirable first td deal 
with Katyayana’s verses which*intervene 
between the two parts of Vachaspati Misra’s 
comment. These verses do not expressly. 
speak of any consent at all. All that they: 
appear to do is to forbid, except in a time of 
distress, the sale or gift of a wife, and a son, 
ifthey be unwilling, and of the sarvasva. 
It may be observed in passing that this is 
not a mere repetition of the comment on 
Narada that even in atime of distress the 
son, wife and sarvasva may not be given 
without the consent of certain persons (whose 
identity falls to be determined). Now, they 
predicate in Katyayana’s first sentence (na) 
neyah “should not be brought,” like the 
adjective, anichchavah (unwilling) is 
masculine and plural, darah, the word used 
for “a wife,” is in Sanskrit a masculine 
plural, putrah, ason being masculine and 
singular, and both are in the nominative 
case, while sarvasvam is neuter and singular, 
and in the nominative or the .accusative 
case. There is an elementary rule of 
concord between substantive and. adjective 
in Sanskrit grammar which requires that 
an adjective, whether used altributively or 
predicatively, should agree in gender and 
number withthe substantive to which it 
refers But when the substantive qualified 
includes words of several genders, the rule 
is that the adjective must agree with them in 
their combined number, and that as regards 
gender, the adjective must be masculine if 
the words qualified be some-of them 
masculine and some feminine, and neuter if 
they be some of them masculine or feminine 
and the rest neuter. In accordance with this 
rule, the first predicate (na) neyah will go 
with the wife and the son asthe subject of 
the first sentence. It is however possible' 
asa matter of Sanskrit grammar to read 
the predicate (na) neyah with the word 
sarvasvam - taking it asin the nominative 
case—by the linga-viparinama process (see 
for easy reference Apte’s Sanskrit Guide, 
ss, 21,22). But the adjective anichchavah 
cannot, even with a not impossible modifica- 
tion of gender and number, be read with 
sarvasva because inthe nature of things 
there can be no question of the consent or 
want of consent of sarvasva to its sale or gift. 
In his Digest of Hindu Law Book 2, Chap. 4, 
s. 1 verse, 7) Colebrooke gives the following 


igg ' , 


rehdering of Katyayana’s verte: 

“A wife 0 ora son,or the whole of a man’s estate, 
shall nat be given away or sold Without the assent of 
tRe persons interested, he must keep them himself.” 

It is not clear what version of Katyayana’s 
verse Colebrooke had before him. In the 
verse before usthe only word that could at 
all correspond to Colebrooke’s translation’ 

“without the assent of the persons interested” 
isanichchavah. In the first sentence of the 
comment of Jagannath as rendered by him, 
Colebrooke shows parenthetically that the 
persons interested are the son, wife, kinsmen 
and so forth, and this points to a different 
original than the one before vs. In a foot- 
note on this sentence he says that he has 
omitted Jagannath's 
i “grammatical diequisition justifying the use of the 
masculine gender in the instance of a participle 


governed Ly unconnected words of ihe three 
genders.” 


But this would apparently refer to the 
predicative participle neyah; and Mr, Jha 
with his knowledge of Panini has not been 
able to suggest how any rules of grammar 
could make the attributive adjective 
anichchavah, unwilling, applicable to dead 


matier like sarvasva an entire estate. Pandit 
Ishwari Dutt, who has translated 
anichchavah by “without their: assent” 


actually gives a foot-note tosay that the 
persons referred to there are the wife, theson 
and the donor; but it does not appear from 
his evidence or otherwise how the word 
anichchavah could at all be construed with 
the donor whois not classed by Katyayana 
with the nouns dara and putra—the 
adjective qualifies the subject of the sentence, 
viz, the things that are not tobe given or 
sold, and it seemsimpossibletoinclude the 
donor among them. Professor Ramautar 
Sharma has taken the adjective anichchavah 
to refer to the wife and the son, while extend- 
ing the predicate neyah to the sarvasva as 
well. 


A more literal rendering of the verse 
is, however, possible, and Mr. Jha has 
not suggested that the rendering we have 
adopted on the basis of Dr. Bhagwat 
Kumar Shastri’s translation departs in 
any respect from the words of the origi- 
nal. As the verse does not mention. 
anvaya at all,and as, on the question of 
consent, it refers to the wife and the son 
only through the adjective anichchavah, 
what Vachaspati Misra says immediately 
after the quotation from Katyayana must 
obviously be taken not merely as his com- 
ment on Katyayana, but also as a con- 
finuation of his comment on Narada 
which indeed led » the quotation from 
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Katyayana. The first part of this later 
comment is thag in the absence of the 
consent of those three, these three should 
be enjoyed by one’s own self. ‘The de- 
monstrative pronouns “ those” and “thege” 
in Sanskrit, as in English and other langu- 
ages (such as Persian), refer to objects re- 
garded as distant or near respectively. ° 
These three,” it is common ground, and `’ 
the wife, the son and the sarvasva: and they 
are mentioned one after another in the se- 
cond half of Katyayana’s first verse. Qne 
would, therefore, naturally look for “ those 
three `“ to something earlier in the passage. 
The first half of the verse mentions no per- 
sons at all, and it would thus appear that 
the reference was to the putradaradyanvaya- 
nam found near the beginning of Vachaspati 
Misra’s comment on the adeya character of 
putradarasarvasva. The appellant would 
take “ those three “ to mean the wife, the 
son and the donor himself, or, according to the 
looser order adopted by Professor Sharma 
‘one self (i. e., donor), wifeand son.” But 
the donor himself is only mentioned in the 
last quarter of Katayayana’s first verse, in 
the locative form atmant, (literally “in one- 
self’), while the wife, the son and the sarvas- 
va occur in a different case or casesin the 
third quarter of that verse. 

The appellant's interpretation has thus the 
disadvantage ofincluding in “those three " 
the atmamentioned not before, but after 
“ these three.” Sufficient attention does not 
appear to Have been paid to this aspect of 
the matter by the appellant's pandits. It 
must, however, be observed that tuo much 
stress ought notto “be laid on Vachaspati 
Misra's pronouns, if reliance is to be placed 
on the Calcutta edition or even on the Bom- 
bay edition of the Chintamani, for the Cal- 
cutta edition in cl. 2 of the sentence speaks 
of the consent of “these” to the gift of “those” 
this last pronoun being also foundin the 
Bombay edition. Apart, however, from the 
use ofthe pronouns employed in the com- 
ment, the interpretation contended for by Mr. 
Jha suffers from a double disadvantage in in- 
cluding- the atma (one self) among “those 
three” whose consentor otherwise is being 
copsidered, for this word (gs already ob- 
served) does not occur in Katyayana’s -verse 
inthe same (nominative) case as the wife 
and the son, and furtherit seams idle to re- 
quire the consent of the donor himself to a?” 
voluntary gift. e 

There isalso the difficulty, already re- ° 
ferred to, in construing the word vimatau. 
in the comment after the «quotation from. , 
Katyayanaas meaning a disagreement bet+ 


tè 
_weenthe wife or son on one hand and the 
‘ donus himself on the other when in the 
comment afier the eightfold character of 
things that. may not be given, Vachaspati 
Misra (according to the appellant) makes 
the son, the wife and the sarvasva inalienable 
‘without ‘the consent - vimaiau again—of the 
* “anvayas” including the son andthe wife — 
there being no possibility here, even accord- 
ing to the appellant’s interpretation, ofthe 
donor himself being among the persons 
whose vimati isin question. “Those three” 
cannot, therefore, be taken tobe son, the 
wife; and the donor. The pronoun must re- 
fer to something earlier than Katyayana's 
| verses, and we must therefore go back to 
the comment before them. . 
Now Vachaspati Misra begins that com- 
ment bysayingthatthe son, the wife and, 
: the sarvasava must not be given even ina 
“time of distress without the consent of cer- 
. tain persons or bodies of persons, putradara- 
dyanvayanam, but may be given with their 
consent. In support of the-latter position 
he cites Katyayana, and then continues that 
without the consent of “those three” “these 
three” should be enjoyed by one’sown self 
but that with their consent there may. be a 
. gift. Accordingto the appellant the ex- 
pression putradaradyanvayanam means of 
the anvayas namely, the son, the wife and 
the like”: the compound (samasa) being the 
appositional karmadharaya, and not the 
: copulative -dvandva, and anvaya, the last 
member ofthe compound being qualified by 
' the adjectival putradaradi which itself would 
be takenas a bahuvrihi. (Adi means. the 
beginning, and putradaradi, construed as a 
bahuvrihi, would mean ‘at the beginning of 
which are the son and the wife’, ‘headed by 
the son and wife.’ The karmadharaya would 
` thus . mean -the, anvayas ‘headed by the 
son and wife,’ but Mr. Jha prefers the ren- 
dering’ the anvayas, namely, the son, the wife 
and thelike’). According tothe respondent 
however the word putradaradyanvayanam 
is probably a misprint or an inaccuracy in 
the manuscript used for the Calcutta edi- 
tion. It cannot be said that this is not 
plausible; the Vivada Chandra printed at 
p. 441 of Vol. 2of Part 3 ofthe paper-boek 
wrongly reads putradaradi instead of putra- 
dara in Brihaspati’s verse, and the Bombay 
edition wrongly reads ‘putradaradi' in stead 
of putradaré, before sarvasva-pratishruteshu 
in the comment on that verse, showing how 
one is liable to add a wrong adi to putradara. 
“The same word—putradaradyanvayanam 
---is, however, fund in the Bombay edition 
and we havenot been referredto any other 
e me 


-SABITRI V. MRS. F. A: SAVI è 


* SEO. 


editions or to any original manuscripts. The 
appellants has also filed a copy of the Vi- 
vadarnavasetu. published at . Bombay ky 
the Sri Venkatesvara Press in 1888, which at 
p. 148 gives the same 1eading. This last work 
is however plainly unreliable to a degree. 


‘The publisher has solemnly prefixed-& Sans- 


krit introduction called “request to the 
learned,” in which he says that the work 
was compiled by a number’ of pandits un- 
der the orders of Ranjit Singh, the Lion of 
the Punjab. The names of the pandits are 
mentioned and agree almos? entirely with 


the pandits who arementioned at the end 


of the manuscript of the Vivadarnavasetu(the 
Digest of Hindu Law prepared in 1773 un; 
der the directions of Warren Hastings and 
given to English readers underthe name 
of ‘Halhed’s Gentoo Code”) in the library 
of the Asiatic Society of Bengal, as ascer- 
tained by Mr. J. CO. Ghose::see the footnote 
on p. 18 of Vol..2 of his Principles of Hin- 
du Law. (Mr. Ghose however speaks of an 
edition printed and published at Benares 
in 1888, while the book before us was 
printed and published in Bombay in the 
very same year.) This book itself more- 
over says that the viewon Narada’s verses 
that even ina time ofdistress theson the 
wife and the sarvasva may not be given with- 
out the consent putradaradyanvayanam is 
also the view of the Vivada Ohintamani, the 
Vivada Ratnakara and other works ; this 
is plainly wrong so far as the Vivada Ratna- 
kara is concerned, as will be seen presently: 
It is also significant that this Vivadarnava- 
setu uses putradarayanvanam, and not 
putradarayanvayanam, in commenting on 
Katyayana, and like the Vivada Chintamani 
speaks of the existence, as distinguished 
from the consent or otherwise, of the anvaya 
alone in connection with the gift of the 
sarvasva in several places. Wrong manus- 
cripts and unscholarly editions have ` fre- 
quently to be corrected according to grammar 
and sense, but it is a recognized principle 
that efforts ought to be made to interpret the 
texts as far as possible accordingto the 
readings actually found, and that caution 
should be exercised in correcting such 
readings. It is convenient however to deal 
first with theemendation adopted by the 
respondent's pandits. They would read the 
word as putradaravayanam,; and if that be 
the correct reading, it is beyond question’ 
that the sentence would. mean that the son, 
wife and sarvasra are,even ina time of 
distress, not to be given away without the 
consent, respectively, of the san, the wife and 
the relations included ih the term anvaya, 


Was 


word adi out of the compound puiradarad- 

e yanvayanam, there would ‘be nothing in the 
sentence directly to show that it is the 
consent or want of consent of the three en- 
tities putra - the son, dara—the wife,- and 
the anvaya respectively that bears on the 
gift of the son, the wife and the sarvasva. 
But 


“It is arule that things named in order shouldbe 
referred respectively toterms placed in similar or- 
der; asin the example he cuts a Dhava, and a C’hadira 
tree, witha bill and an axe"; see Oolebrooke'’s Digest, 
Book 2, Ch. 4, 8.2, verse 28, para. 14 of Jagannath's 
comment, ab page 433, Vol. 1 of Higginbotham's 
edition of 1874 


This principle of interpretation is familiar 
to students of ordinary Sanskrit literature 
under the name of —yathasankhya and is also 
found applied by Jamini himself at least in 
one place: see his sutra IX 3.°33 api ta 
dvisamavayorthanyatve yathasankhyam pra- 
yogah syat; and anexact parallel is furnish- 
ed bythe Arabic laffo nash? murattab. 
Vachaspati Misra in the section on Deya 
quotes Brihaspati, X V. 6 (translated by 
Dr. Jolly at pp. 342-3) which contains an ex- 
ample of the respective consent of stri (wife), 
jnati (kinsmen) and svami (supreme ~uler) 
joined together in a dvandva compound, 
and which must plainly be understood on 
the yatha shankhya principle. The impor- 
tance of this principle is that it at once leads 
one to take the compound as a dvandva: 
putrah +: darah + anvayah = putradaran- 
viyah. Such a compound as a whole would 
bein the plural number, even though 
anvaya the last member of it, be, as usual 
in literature, used in the singular number. 
Other reasons for adopting this reading 
would be that in his comment on Brihas- 
patis verse Vachaspati Misra refers 
to the vimati of the son and wife only. In 
connection with their gift,as that the anvaya 
assuch would have nothing to do with it, 
thatin the comment after Katyayana’s 
verses he refers to an opinion of others 
according to. which sarvasva isnot to-be 
given even with the consent ofthe anvaya, 
so'that except in sofar as theson and 
the wife may be included in the term 
anvaya their consent would appear to have 
no bearing ona gift of the sarvasva, and 
further that in dealing with the quotations 
from Vasistha hesays that an only son may 
not be given even if he be agreed to the 
gift, which again suggests that what was 
thought essential tothe gift ofason was 
his'consent and not that of any others 
included in the expression putradaranvayah 
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or even puiradaradyanvayah as the Calcutta 
edition hasit. The Vivada Ratnakara also 
(see pp. 128-9 of the edition in thee Bib; 
lietheca Indica, 1887), makes the following 
comment onthe two verses of Katye- 
yana:— 

“Here as inthe former text (1) asregards son and 
wife, gift and the like even in dire distress is 


prohibited and as regards sarvasva when there is” 
anvaya the same is prohibited even in dire distress, 
by the text “in a time of  dfstrees 


(giftand the like) however, may certainly be made,” 
gift and the like should be understood to be in the 
case of the wife and son, with their consent, and, in 
the case of sarvasva, with the consent (2) of the 
anvaya there can be no gift and the like of unwilling 
wife andson, nor of the sarvasya without the consent 
of the anvaya 13) thus there ig no inconsistency.” , 

This also as farasit goes shows thatit 
was the consent of the anvaya -only that 
was considered essential to the gift “of the 
sarvasva and that to the gift of the son 
and wife their consent only was considered 
essential. 


Much the same considerations -would 
apply even if the correct reading of the 
compound be taken to be putradaradyan- 
vayanam. According to the respondent's 
contentions, even on this reading the com- 
pound would bea dvandva and it would 
bethe consent of the son that would be 
essential to the gift of theson the consent 
of daradi to the gift of the wife, and the 
consent of the anvaya to the gift of the 
sarvasva. This construction was resisted 
below on the ground that a bahuvrihi end- 
ing in adi is adjectival and cannot be 
compounded with nouns like putra and 
anvaya into advandva. No definite gram- 
matical bar was, hqwever, indicated, and 
Mr. Jha after being referred to about a 
dozen compounds, in which one of the 
members was a bahuvrihi ending in adi 
and used asa noun, which were found on a 
random inspection of about ten pages of 
the Viramitrodaya, (Sarkar’s edition from 
p. 55 onwards), gave up the contention 
that on account of the adi in the middle, 
putradaradyanvayanam could not be a 
dvandva, as suggested by the respondent, 
but must be a karmadharaya. Itwas after 
this that the respondent found an un- 
questionable dvandva of this character— 
patrapatnyadisansrishtinam-—in the. Mitak- 
shara, II. 10.1, which is, thus rendered*by 
Colebrooke “of the son, the wife and other 
heirs, aswell as the ,reunitetl parcener”,. 

(1) This apparently refers to a quotation 
from Daksha, which however, omits the « 
son. Narada IV.4 and 5 and Yajnavalkya 
If. 175 are quoted before -Daksha, (2) 
Sammatimadaya. (3) Ananumatya. n3 


be oo: ° 


“ theson inthis rendering isthat putra of 


the original “the widow and other heirs,” 
ihe putnyadi, and the reunited parcener, 
the sansrishti (in the singular). 

The appellant also objected to ihe inter- 
pretation of the compound asa dvandva on 
the ground thatthe addition of adito the 
dara made that term indefinite but there is 
little substance inthis because, in what- 
ever? way the compound may be dissolved 
and apart from the context it could, as 
shown by Dr. Jha, be even dissolved as a 
tatpurusha with the meaning “of the 
_ anvayas of the son, wife and ` others’’—the 

indefiniteness, introduced by the word “adi” 

must remain, and all that would happen 


ifthe appellant's karmadharaya way of’ 


dissolving the compound were adopted 
would be that the observation of Vachas- 
pati Misra would be indefinite not merely 
. in connection with the gift ofthe wife but 
“ alsoin connection with the gift ofthe son 
“and the sarvasva. The presence of the adi 
is, therefore, not a sufficient reason for 
taking the compound to be a. karmadharaya 
rather thana dvandva; and there is authori- 
ty for preferrmg a dvandva toa karamadh- 
araya where possible—see for instance 
. maxim No. 40 at p. 365 of Sarkar's 
Mimansa “Rules of Interpretation” and 
` the judgment of Nanabhai Haridas, J., 
at p. 465-6 in Moro Vishvanath v. 
. Ganesh Vithal (44). It was faintly suggest- 
ed for the appellant that with the adi the 
yathasankhya cule would be difficult to 
apply. Butthe difficulty suggested only 
wasthat the dvandva way of dissolving the 
‘compound involved a tautology on the 
ground that ason must in any view of the 
matter beincluded in the anvaya. There 


is however, no substante in this if the. 


consent of three bodies of persons required 
to the gift of three things respectively it 
is by no means necessary inlogic that the 
three bodies should be mutually exclusive. 
As hasbeen already observed in dealing 
withthe readings that the respondent's 
pandits would prefer, there are other passa- 
ges in Vachaspati Misra’s comment both 
before andafter the disputed expression 
putradaradyanvayanam, which suggest 
‘that the consertt of the three the putra, An 
‘individual, and daradi(if that be correct 


reading) and anvaya, two bodies of persons - 


«to be taken, Sistribujively in regard to the 
a gift orsale of the son, the wife and the 
æ SATVASVQA. + 

._ The appellants reason: for pressing 

the view that the disputed compound is a 

*. (44) 10-B HOR 444, a 


. 
_ @ 
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karamadharaya and not a dvandva is the 
difficulty of otherwise establishing the in- 
clusion of the wife in theanvaya. Neither 
of the appellant's pandits was able to ci 
one instance either from classical Sanskrit 
literature or from Smriti literature where 
the word anvaya has beenso used as ¢learly 
to includethe wife. The word is derived, 
according to the evidence, from the prefix 
anu and the root “i” or “ay” meaning “to 

go.”e The prefix is usually taken to mean 

“after” but as pointed out by Professor 

Sharma, it also means “on,” ,“along with” 

etc. The word thus’ means, succession, 

association, connection, race, lineage, des 

cendants. We have been referred to V. S. 

Apte’s Sanskrit-English Dictionary, which 

is so useful forits. citations to the Dic- 

tionaries of MacDonell and Monier Will- 

jams, and alsoto the monumental Sanskrit- 

Worterbuch of Bohtlingk and Roth (St. 

Petersberg, 1855). There is really nothing: 
in them toshow that the word. (anvaya) 
is ever used in a sense which would include: 
the wife. It is true that they mention 

“family” as one of the equivalents, but this 

is only in association with such words as 

race, lineage and ‘geschlecht, and the only 
dictionary sense applicable in the present, 
context isclealy descendants, progeny, 

nachkommenschft, all used collectively. 

We also observe that according to the 

dictionaries the word is not used to denote ` 
an individual relative; as will be seen: 

later the plural form of- the compound is 

hardly explicable on the karmadharaya 

basis ifthe word anvaya in the singular 

signifies descendants or issue collectively, 

and not on individual relative. In the 

Amarakosha, a lexicon of recognized stand- 

ingin connection with -the current senses 

of Sanskrit words, the word anvaya is men- 

tioned, along with santati, gotra, kulu, 

vamsa, santana, ete., in the sense of vamsa 

meaning “race family, dynasty, lineage.” 

It should not really be necessary to observe 
that the Amarakosha does not mean that 
the word anvaya inall its senses is equal - 
tothe word vansha in allits senses—it can- 
not forinstance mean a bamboo which 
is one of the meanings of vamsa but much 
stress has been laid on behalfofthe appel- 
lant on gotra as a synonym of anvaya 
according to the Amarakosha, the argument 
being that as the wife isbornon marriage 
into the husband's gotra, she is therefore, 
part of his anvaya herself. This however, 
overlooks such facts as that according to. 
a passage from Medhahithi’s commentary 
on Manu VIII, 46 (Gharpure’s number is 


is oo 


47) whithwas putto Dri-Jha-bý one“of ap. 


ellant’s' advocates below; kula which is 
Piven inthe “\rmarakosha asia synonym 
along with gotra of vansa and anvaya, 
meansa partof the gotra, that there is a 
controversy regarding the fictionalsgotra 
ofthe wife after her death—see the Mi- 
takshara on Yajnavalkya’ I 254, — 
and that the-fictional birth of the wife intò 
her husband's gotra does not: seem to 
have taken by any vyavahara authority 
to place her onthe same footing as her 
husband's santati, another synonym for 
vansha. In his-commentary on Kalidasa’ 
Raghuvansa I. 4. Malinatha defines vansa 
asJanmanaika lak hana santanovansa i.e; 
aline of déscendants- santana marked by 
unity on account-of Birth; anid’Stenzler in 
his: Latin translation’ of that‘classical work 
of: Kalidas- (published by John Murray, 
London, 1832) -renders’ the word vansa by 
stirps. This may be compared with the 
Sabdakalpadrnma, a well-known Sanskrit 
lexicon prepared at theinstance of Raja 
Radha Kant Deb of Calcutta towards the 
end of the last century, in which the word 
anvaya is said'to mean-vansajata putra- 
pautradaya the son, the grandson and others 
born in thevansa. In Raghu. I.9 the poet 
speaks-of the anvaya of the Raghus, and 
the word‘anvaya is translated‘as’ stirps by 
Stenzler: being rendered in thesame way on 
Raghuvansa IIT; 27. In Raghu. I. 12 the poet 
speaks of Dilipa being born inthe anvaya 
of Manu, and Stenzler, renders this by 
saying “in ejus. . . progenie natus est 
= . . Dilipa”’; the same” expression in 
Raghu.: VI. 41 isrendered “in ejus prosapia 
natus © In- Raghu. XII. 33 Sur- 
panakha is- said to have mentioned her. 
anvaya to Sita and Stenzler retiders this 
by “originem suum narrans.” This 
gives an idea- ofthe meaning of the word 
anvaya aseguivalêhbto vansa. When the 
word occurs in'a-compound' indicating an 
individual, the compound is-usually dissolv- 
ed in-such'-a-way-as to bring out the-fact 
that it mearis his descent’ pedigree or stock. 

This iri: Raghu. Vii 45 Kalidas:’ speaks 
of. a-certaiit King as‘nipanvaya’ and: Mallin- 
atha-interprets: it d&‘nipanamayasjati ni- 
panvaye nipavarnshaja: “born in’ the-vansa 
of: -the Nipas” ‘the ‘compound (a bahuvrihi) 
meaning that--He-- was: “of the -anvaya 
ofthe Nipas;” Stenzler renders “it by 
the expression “a Nipa descendit.” “In Ra- 
ghu. IX. 3 we have similarly Manudanda-. 
dharanvayam, “ a Manue .regeoriundun,” ac- 
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Manu” again `a bahuvrihi, acéording to 
Mallinatha: Mr. Jha~has however, after «a 
protracted search, brought to our notice 


“two places where the word anvaya has been 
‘used in a different manner. 


On Sisupula- 
vadham II. 26 the word somanvaya is in- 


` terpreted by Mallinatha as “Soma’s anvaya: 


that is santana,” clearly meaning an indivi- 
dual descendant. In Sriharsha’s Naishad- 
hiyacharitam (yet another of the five classi- 


‘cal Mahakavyas), XII. 13, the poet calls 


Rituparna Manu's anvaya, and the commen- 
tator Narayana accordingly interprets the 
the word to mean, “born in the vansa of 
Manu.” In this last context however metri- 
cal exigencies may possibly account for 
‘the use of the word anvaya to denote not 
‘the vansa but an individual born in it, 
such use being permitted by the doctrine of 
“upalakshana” referred to by one of the 
witnesses and briefly explained (for law 
purposes) in paras. 380-3882 of Ganapathi 
Iyer’s Hindu Law, 1915, andrelied on by 
Mr. L. N. Singh for the respondent: this 
will be again referred to later on. In the 
last two examples, a given descendant has 
‘been called an anvaya, but this will not 
make the word anvaya before us quite 
intelligible if it is to consist of or denote 
‘the son, the wife and others of a like charact- 
‘er. Even with her change of gotra, the wife 
is not placed on the same footing asa son, 
it would be absurd to regard.her as a 
descendant of thehusband. In Kalidasa’s 
Sakuntala, Dushyanta, a descendant of Puru 
refers to a child as belonging to the same 
anvaya as himself ow hearing that the boy 
was a descendant of Puru. Without elabo- 
rating the point any further it Seems safe 
on these references, including the dictiona- 
tiesto say that the word anvaya is not’ us- 
ually employed to denote an individual and 


that its ordinary meaning is race or: line: - 


age or also as subsequent quotations will 
‘show the body of relatives called descen- 
dants,issue, progeny. In the context’ béforé 
“us the word’ is plainly -used notin thé 
abstract sense of vansa; but in the sensè 
of descendarits which is derived from it by 
a natural.’ transition and is found ‘in’ the 
dictionaries asa matter of actual usage. | 

Phe’ question then is whether in the 
‘Sentence about the adeya character of the 


‘sarvasva the word anwya wis taken by ee 


‘Vachaspati Misra’ to include the wife ‘even 
if it cannot beshown that it is osdinarily 
‘po used. The wife's -nattiral descent is of 
édurse different from that of her husband 


e 
a 


cörding:tò Sténzler, azid‘‘“he whose anvaya —and* catinot: bë altogether obliterated—see -° 
or root (-kiitastiu) wis theKing’* known: as’ fot example Yajtavalkya I. 53 and254—but . 
| d 
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does her connection by marriage bring her 
within the denotation of her husband’s anv- 
aya? Theonly Smriti quoted by Vachas- 
pati Misra in this connection which mentions 
the anvaya with the sarvasva is Narada, 
“and Doctor Jolly has translated saravasvam 


. chanvaye sati in the verse as “the whole prop- 


v’ 


erty of one who has offspring ’; this translation 
of course excludes the wife. The Smriti-Chan- 
“drika, whichis an exhibit in the case, plainly 
takes the word in this very context to mean 
(santana) which clearly excludes the wife (see 
‘the last line on p. 442 and Raghu 1. 34 
where Stenzler renders by “prolis caussa,”) 
though we are not dealing with a woman’s 
‘anvaya, Yajnavalkya in Il. 175 says Nan- 
vaye sati sarvasvam which Gharpure tran- 
slates “Nor when thereis progeny his entire 
property;” Vijnanesvara’s comment on the 
word anvayais putrapautradih which being 
a bahuvrihi, means “headed by the son 
and the grandson” or as usually rendered 
“the son, the grandson and the like or soon.” 
The word adi is used on theejusdem gen- 
ris principle and we are not impressed 
by, nor can we give effect to Professor 
Sharma's suggestion that the anvaya in 
Yajnavalkya II. 179 ought toinclude the 
wife; Hemadri also in the Chaturvarya 
Chintamani renders the word anvaya in 
this verse by santane, which would clearly ex- 
clude the, wife. Vijnanesvara’s interpreta- 
tion is distinctly against Professor Sharma’s 
suggestion, for he explains the condition 
anvaye sati by referring}tothe text: 
“Having ‘begotten sons hë should duly initiate 
them and provide for the maintenancé df these.” 
The Mitakshara, which doesnot seem to 
have impressed the Professor philological 
sense (see p. 423 of his eviderice) is after 
all not without authority even in Mithila : 
and it is not open to the courts by a novel 
interpretation of the not uncommon~‘word 
anvaya to include the wife in its déhotation 
on little more than philolgical and ety- 
mological grounds. The word anvaya is 
also found in Yajnavalkya I]. 117 tabhya 
ritenvayah, which Colebrogke has rendered 
by “and the issue succeeds in their default” 
—see Colebrooke’s Mitakshara, I. 3.12. This 
was in answer to the question “who takes 
the residue of the mother’s goods if there be 
no daughters,” The Mitakshara here ex- 
plains anvaya by putradih which Colebrooke 
takes to mean “the son or other male ofi- 
spring.” Visvarupa makes it sons only 
(See Ghose Vol. 2 p. 21). The context 
of course exciudes tho possibility: of the 
word anvaya tacluding the wife, but such 


` interpretations are in accordance with Am- 
a ; 


BABITRI V. MRS. Ë. A. SAYL 


e 
, . usted 
arasinha's synonym santati, or santana. ‘This 


verse is also quoted by Vachaspati Misra in , 


his section on succession to a woman's sepd- 
ate property, and his comment on the word an- 
vaya which comment isignored by Tagore al- 
together though he translates the word by 
“issue” (see p. 268) is that it, means the 
grand-daughter and the grandsons, accord- 
cording to the text of Manu: (see Setlur 
p. 258). The word anvaya isalso found 
in another verse, Narada XIII. 2 quoted by 
Vachaspati Misra in his first section in the 
Chapter on partition. The Calcutta edition 
contains one obvious misprint in this verse 
the long u of the second word being printed as 
short. It also prints the concluding word 
of the verse as tadanvayam, but this seems 
to be a misprint for tadanvayah for the 
context does not require the plural, anvaya 
being a collective noun in ordinary use. | 

The parallel verse from Yajnavalkya II. 
117 usesthe singular; the Bombay edition, 
Doctor Jolly and the Vivada Ratnakara 
(p. 456), and also the Mitakshara which 
quotes the verse atII. 11. 18 all have the 
singular; and we have not been referred 
to any work which in such a context uses 
the plural. Vachspati Misra in his com- 
ment on the verse seems to agree thatthe 
word means the sons of the daughters in 
whose default they are to take the property. 
Here again the context makes it impossible 
for the word anvaya to include the wife 
but it is noteworty that Vachaspati « Misra 
does not suggest for the word a wider in- 
terpretation than that of Vijnanesvara on 
Yajnavalkya JJ. 117. Doctor Jolly’s footnote 
on this verse at page 189 of 
Books of the East, Vol. 33, is that accord- 
ing to the -usual explanations the male 
issue of the daughtersis meant though there 
js nothing in the text to warrant an exclusion 
of the female issue of daughters. Here again 
the accepted interpretation of the word does 
not extend beyond the issue. The Smriti 
Chandrika, Ex. 10 (Mysore edition, p. 
663), noticing Yajnavalkya II. 117 and 
Narada XIII. 2, refers to the impossibility 
of unmarried daughters having anvaya, 
and thus clearly uses the word in the sense 
of issue. In this chapter on non-payment 
of wages or hire Vachaspati Misra quotes 
a yêrse of Katyayana laying down that 
a female slave who bears her master a son 
must: en" 

“jyconsideration of her progeny (bija, a word 
which : will have to be referred to again) be enfren- 
chised with her child.” (Tagore p. 91) 

The original of the expression “with her 
child” is“sanvaya,” &nd Vachaspati Misra 


+ 


the Sacred ` 


R 
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if adopting the comment of the Prakasa, 
the Ratnakara, and the „Parijata on the 
weve dccepts the paraphrase of the word, 
if indeed he does not make it himself, by 
svajanitaputrasahita, “with the son borne 
by herself.” Asin this context it was a 
woman's anvaya that was being spoken of, 
the word céuld not of course include the 
wife, but it is important to note that other 
relativesof the woman are also all neces. 
sarily excluded. Near the end of the seétion 
of partition during the ‘lifetime. of the 
father two verses are quoted under Tagore’s 
heading “of a co-heir” in which the ex- 
pressions tadvansasya and tadanvayasya 
occur; these arerendered by Tagore (p. 
241) as “(of) nis mate descendants” and 
“(of) his lineal descendants,” Setlur ren- 
dering both vansa and anvaya by progeny. 
Much reliance has been placed by Mr. 
Jha on Vachaspati Misra’s comment (along 
withits sequel) ona verse of Katyayana’s 
in the section on “Succession to property of 
re-united parceners’—(Tagore, p. 307, 
and Setlur, p. 273). The verse is thus 
translated by Colebrooke in his Digest Book 
V, Chap. 8, s. 1, verse 427 : 

“on failure of nearer claimants, re-united brothers 
must be considered as heirs of those who are re-united 
and disunited brothers ofthose who are disunited; 
(for) they reciprocally share (the estates) if ‘they 
have no progeny.” 

Neither Tagore nor Setlur has rendered 
Vachaspati Misra’s comment on the verse 
at all closely, and the attempt of the appel- 
lant to get a translation of it from Dr. 
Jha in his cross-examination was not very 
successful. That comment seems to be as 
follows :. 

“He (Katyayana) qualifies by “nirbija etc” the 
statement already made that in default of one, 
another isto take the property. The meaning is 
that being without issue (anvaya), they inter se take 
each other's property.” 

This will become clearer if it is observed 


that the second half of the verse speaks of. 


abhave, “in default,” and of nirbijanyonya- 
bhaginah, “without issue, taking an another s 
shares.” Vachaspati Misra in the first 
sentence takes the abhave to mean not the 
default of nearer heirs (as Colebrooke ap- 
parently did) but the death of one of the 
persons spoken of re-united or otherwise; 
according to the Ratnakara, however, the 
word means bharyadyabhave, “in, default 
of the wife andthe like,” but if: hag not 
even been argued that this ‘makes: ‘any 
difference to the point that the dppellant 
has endeavoured to make. The contention 
is that as Vachaspati Misra has para- 
phrased the term nirbija by niranvayah, 


and has said that persons who are niranvaya 
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take the shares of one ` another, and as, 
further, in the summary of the chapter 
that follows immediately after, the wife is 
placed among the heirs of a re-united 
parcener between his son, grandson or gredt-- 
grandson aud his re-united parceners, he 
must betaken to have included the wife 
in theanvaya of the deceased. The sum- 
maty however which is rendered by Dr. 
Ganganath Jha at p 138 of the evidence 
makes inheritance by the wife conditional 
on her being fully endowed with several 
qualifications and turning her back upon 
the eight forms of sexual intercourse; and 
in any case Vachaspati Misra's paraphrase 
by niranvayah, “without anvaya,” of the 
plain word nirbijah, “without issue” oc- 
curring in Katyayana's verse cannot be read 
with his summary of the whole section in 
order to determine what meaning he attached 
to the word anvaya in Narada’s quarter 
verse sarvasvam chanvaye sati. Katyayana’s 
word nirbija can only mean “without issue” 
and wasin fact so interpreted by Vachas- 
pati Misra himself when dealing witn 
Narada’s verse a little earlier (see Tagore, 
p. 305) he paraphrased it by nirapatya, 
a word which clearly means without issue. 
Ratnakara (p. 602) paraphrases it simi- 
larly by santana rahita, again clearly 
“without issue.” Bija cannot mean the wife, 
and can only mean the issue or offspring: 
see for example Colebrooke’s Mitakshara IT. 
1. 18 where Gautama's text is thus ren- 
dered by Colebrooke “or the widow ofa 
childless man: and she ‘may either, remain 
chaste, or “may seek offspring,” the last 


“word “offspring” beng the rendering of 


bija in, the ériginal. . ; 

SéVeraljother passages have been re- 
ferred toon behalf of the appellant in 
order to make out a case for the inclusion 
ofthe wife in the term anvaya. It does 
not however appear that they really go 
far towards establishing the contention. 
There is, for instance, a verse from Manu 
VIII.198 which Vachaspati Misra has 
quoted both in the Chapter on “Sale With- 
out Ownership“ and in the Chapter on 
“Women and Other Matters’ ” where Tagore 


‘hag put ina heading “Gift or Sale without 


Ownership,” which doesnot vtcur either ip 
Calcutta or in the Bombay edition, 
(Tagore, pp. 56 and 222). Jn the later 
chapter the Calcutta, edition prints tne 
word on which reliance is placed by the 
appellant as svanvaya but in thee Chapter 
on “Sale without Ownership” both the 
Calcutta and the Bombay editions print the 
word as sanvaya. The Ratnakara (p. 103) - 
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‘reads svanvaya. InManu the word appears 
‘as sanvaya, and Dr. Buliler translates. it as 
“A kinsman” (of the owner) ‘Sacred-Books 
ofthe East, VII. 15; p: 289. As the 
vetse prescribes différent penalties for 
offenders according as they dre or are 
not: kinsmen of the-owner, and as the latter: 
‘are Indicated by-the term niranvaya; the- 
contrasting- term for’ the. former would ap- 
"pear- to “be sanvaya andi- not svanvaya. 
Whichever réading:is taken as. the correct 
one; it dees hot-appear that we have here 
anything- vety- substantial affecting the 
question-im issue. Sanskrit grammar- is too 
flexible: to ‘restrict usi” to any way of 
dissolving) the compound svanvaya or the 
compound: patyanvaya which has also been 
referred to fiom Medhatithi’s: paraphrase of 
the word: sapinda ïï Manu IX. 59, 60 as‘ to 
compel the ‘interpretation of anvaya by 
itself as a-relative: we may for instance 
compare the way in which the compound 
sanvaya is: dissolved: ànd- interpreted in 


this: verse and‘ins Manu II, 168 which will- 


be presently referred to. Stress was laid 
on the following. translation by Dr. Jha.of- 
Medhatithi on this verse: Manu VIIT.198, 
at p. 246: of PartEof Vol. Fof-his Manu 
Smriti “It a-relative,” “sanvaya” “anvaya” 
means relation: hé-who has: some relation 
ship'is a “relative’--such-as- the son, the 


wife, the brother and so forth.’ Dr. Jha- 


says in his eviderice that the inclusion ‘of the 


wife in this: translation‘was an‘ accidental- 


mistake, -:” “ E - : 
The two-published: editions * of Medha- 


tithi that have been referred to at. the 
Bar—Mandlik’s: and: Gharpure’s~ do’ not 
contain the word “wife” and Dr. Jha- 


swears that he did not come across ~ that 
word in any/of the manuscripts consulted 
by him. ` -Manu similarly prescribes. pen- 
alties for niranvaya: and ‘sanvaya offendets’ 
in VIII. 331, and the: ‘commentators’ again 


take the word! anvaya to mean sambandha, - 


relation or cofinection with the owner, but 
this. does not seem to have any bearing 
on whether the wife is included in the 


anvaya of the‘husband. If must be re-. 
membered ‘that inthe disputed. expression ` 


putradaradyanpyanam, the word anvaya 
capnot possibly bé: taken in’ the sense of 
mere connection, relation or association, or 
even of vansg, race or' lineage, and that 
“idiom and the contexé- alone must be det 
e cisive, rather than such considerations as: 
¢ whether the: wife has such: ` a‘relation to. 
the husband as to make her samvaya in 
reference to bim- in other contexts. In 
Manu II. 168 it-is laid down -that a -twice- 
. a) 
° 
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born. man who does not study the vedas 
but applies: himself to other (and worldly) 
studies soon falls: to the condition of a sudre 
with his anvaya. Dr. Buhler at p. 61 
translates the word sanvaya by “descendants, 
Kulluka renders sanvayan. by putrapautra- 
disahttah, “with his son, grandson and the 
like,” and ifthis be somewhat vague, 
Medhatithi renders it by the expression 
putrqpautradisantatya saha “with his pro- 
geny (santati) headed by the son. and the 
grandson.” The explanation given by these 
commentators in this. context seems to 
exclude the wife from the denotation of the 
term anvaya used as a collective noun, the 
use with which we are concerned. We have 
not been referred toany context with the. 
word anvaya in it which is more help- 
ful in interpreting the same word in 
sarvasvam chanivaye sati. Reference was 
also made to the interpretation by the 
commentators Medhatithi and Kuluka 
ofthe word kula in such verses of Manu 
as Il. 184 VIL. 9, VIII. 46 and. 
IX. 7. The last two. however are plainly 
against the appellant—the first makes. 
kula a part of the gotra, and.the second. 
by the context excludes the wife and-also 
the issue from the kula. In the first two 
the word ‘is used in an extensive sense,, 
and on Manu VII.9 Kuluka specifically 
includes the wife im the kula. But the 
word is: not only capable, as already. 
shown, of meaning part of the gotra but. 


“ig used in Raghu: Il: 1 with.the word. 


Santati, . an Amatakosha- synonym of. 
vansa but: here used in the senses 
of continuance or | 
shows clearly that the ‘synonyms given 
in the Amarakosha are always inter- 
changeable—a proposition which should’ 
have been obvious 
the reasoning followed by Professor Sharma. 


In our opinion the word anvaya in Narada's . 


verse is not shown to have been taken by 


Vachaspati Misra to include the wife asi 


belonging to the gotra. - - ; 4 

‘the position thus is that according to 
overwhelming usage the word .anvaya deno-. 
tes the lineage or the descendants or 
posterity, that’ it is-a collective noun, when. 
referring to individuals, and that 


tive but' generally indicates a body. oft 
relatives—issue: offspring, progeny; descen- 
dants, posterity etc., being the equivalents- 
commonly used: by lexicographers and: 
translators: of: '-standing= though ocea- 
sionally- -on account. of metrical exigencies 


and-the like the :word*may be taken by - 


`~ 


perpetuation.. This.’ 


but was ignored in. 


it is- 
hardly ever used in the. sense of a rela- 


+ 
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wpalakshana to denote an individual 
relative. Upalakshana is however not to 
pe resorted to unnecessarily, and in the 
context putradaradyanvayanam, not only 


is there no particular reason for the 


application of it, but texts such as those ‘of 
Narada XIII. 2, and Yajnavalkya H. 175, 
are sufficient to show that the word 
anvaya has been used in the sense of 
a body of relatives which the dic- 
tionaries identify with descendants 
or posterity and translators of standing 
take to be the issue or offspring or pro- 
geny. If the word anvaya be used in this 
collective sense, the plural number of the 
compound suggests that we are dealing 
here not witha karmadharaya but witha 
dvandva. One of the appellant’s translators 
has said that there is no harm in the 
pural even if the compound be taken to 
be a karmadharaya and the word anvaya 
taken in the sense of a body of relations. 
The compound is however, not from a 
Smriti but from Vachaspati Misra's. own 
comment. 

In interpreting the Smritis commentators 
often say that a singular or a plural 


number was not intended, but that the. 


singular includes the plural and vice 
versa: Apararka, e. g.,-at p. -:730 of the 
edition -alteady referred to, says ‘that ‘the 
plural (vibhajatam) in Yajnavalkya 11.123 
was (avivakshita). The reason'is that the 
Smritis must be taken as they are while 
the commentators have to make the texts 
‘applicable to all manner of changed condi- 
tions. That principle however cannot apply 
to the comments of the author ot the 
Vivada Chintamani, who cannot be lightly 
assumed to have useda plural where a 
singular would have been quite sufficient. 

Other, reasons for regarding the -com- 
pound as a dvandva instead of a karma- 
dharaya have already been given and no 
reason has been-shown ‘to us ‘why the. 
yathasankhya “principle of ‘interpretation’ 
should not apply in the -context. ‘The 
plural, ending of ‘the. compound -is, thus, 
another reason for hdlding ‘that ‘the com- 
pound ‘is a dvandva, and not a Karma- 
dharaya, and that the- comment ‘means-that: 
what is necessary ‘to ‘the-gift of a’son, & 
wife and the sarvasva is ‘the consent, 
respectively, -of the son, the wife- and :the 
like, and the anvaya. If the adi-after the 
dara be really -a misprint or an’ inac- 
curacy in the manuscript, the, vagueness 
introduced by .that word, in «connection 
with ‘the consent necessary to the gift, of 
the wife will disappear; but. the term 
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unvaya is itself vague:in contexts where 
degrees of descent are material, and its: 
precise denotation will have to be gathered 
as best as may. The gloss (dayo nvayag-' 
atam), which occurs in the section on Deya’ 
and will be dealt with later, and Vachas- 
pati Misra’s later remarks about the 
necessity of consent, would seem to suggest. 
that anvaya is restricted to heritable 
issue; Mr. Jha himself would confine’ it to, 
heirs but not to issue or descendants. The: 
word is also used in literature to mean’ 
retinue or attendants, but even the ‘ap-’ 
pellant does not contend that that sense 
is applicable here. There is nothing in the 
present context to show that the wife is 
one of the persons included in that body 
of relations which is denoted-by the word. 
anvayd. oe Se oe 
In putting his own gloss upon the texts 
Vachaspati Misra, like other commentators,’ 
may have been giving expression to, 
peculiar customs.already in‘force in Mithila 
or he may, occasionally at any rate, have 
been anticipating Mithila customs, “In 
either case he :could .nardly -have left 
undefined the perhaps vague term anvaya 
with its usual sense of descendants or issue, 
if it was his intention to include the wife. 
in -the denotation -of that .word. The 
appéllant has thus failed satisfactorily to 
make out her contention that Vachaspati 
Misra makes the consent of the wife 
essential to the husband's gift of his 
entire estate (sarvasva). The question 
whether such angift can be avoided 
because it was made without the consent 
of the anvaya is wot discussed in this 
section, and must be dealt with later, 
After the eightfold adeya Vachaspati 
Misra turns to the deya, "what may be 
given,” which, according. to the verses of 
Narada at the opening of the Chapter, is 
of one-kind-.only. He begins with a verse 
of Brihaspati, XV, 3, which has: been-thus 
rendered by Dr. Jolly at p. 342 of.the 
Sacred Books of the East, Vol. XXXII: 
_ “What, remains after defraying: (the, necessary ex- 
penses. for! the food and clothing of ;his family 
may be given by a man; otherwise (by giving 
more than that), the religious merit (supposed to be 
acguired :by the: giver) though ‘tasting like honey 
at first will change into, poiron ir? the end,” 
‘After this quotation the Bombay edititn 
gives Yajnavalkya IL. 175—(Gharpure pp. 


311 to 318), but thig verse 4s not: given,. 


in the Calcutta edition. .We, text have a 
verse of Katyayana.the correc, reading 
of which is in dispute. ‘The reading in, 
the Calcutta edition may be closely 
rendered as follows: Mak À 


s 


sore 


. 


a ` (1) ‘tw’ in the “original. 
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“Except however (1) the whole estate and the 
dwelling house, what remains after the maictenance 
of, the family—the wealth which is (self- 
acquired/one’s own) may be given ; that may not be 
given which is other than this." 

Then comes the comment: 

-“Even (out of) what is one’s own, that which is 

in excess (i e, of the maintenance of the family) 

ay he given. In giving what is not in excess, 
one incurs) sin but as regards that whichis in excess 
(ons ohtains) merit Here, as (the text is) that ‘the 
donor's religious merit will otherwise be..... 
(2) (scil. When thatis given away which is not in 
excess of the maintenance of the family), it is not 
only. that there is no acquisition of merit on the 
ground that that ia not done which is ordained, 
but sin (is) also (incurred) for doing that which 
is forbidden. Nevertheless the gift does take effect, 
as there is sufficient reason seen (for it, viz., in the 
title of the donor).” , 

All this comment is found in what ap- 

pear from the Calcutta edition to be two 
senténces, the first ending with the first 
sentence in the above rendering. Having 
regard to the contents of the various 
sentences in the original, the punctuation 
appears to be defective. WVachaspati Misra 
continues: 
- “Consequently it cannot be resumed; thus a gift 
of whet is not one’s own cannot be effected, similarly 
in the case of immovable property also: so (says) 
the Smritisara. As to (3! consent, that is necessary 
only in the case of what is joint (4) and not 
what is not joint.” 

He next quotes two verses of Brihaspati, 
XV, 4 and 5which have been thus rendered 
by Dr. Jolly (loc. cit. p. 342): 

“When any field (or house) is given away, 
belonging to a number of houses or fields acquired 
in one of the seven modes of (lawful) acquisition, 
it is ordained’ to be viewed as a valid gift, whether 
it has “been inherited from the father or acquired by 
the donor himself, ‘“Self-acquired property may be 
given away at pleasure (by iés owner): a pledge may 
be disposed of according to the rules of mortgage; in 
the case of property received as a marriage por- 
tion or inherited from an ancestor, the bestowal of 
the whole is not admitted.” | 
- The comment on this is a quotation from 
Manu, X. 115, preceded by Saptagamah 
(means) seven fold acquisition.” This is 
plainly not quite to the point, as “the 
word saptagamah in Brihaspati’s first 
verse is used as an adjective and the 
compound ought therefore to have been 
expounded as a bahuvrihi. ° That however 
is a small matter, and the word leads to 
the quotation from Manu which is thus 
repdered by Dr. Buhler (Sacred Books ‘of 
the East, Vol. XXV, p, 426): : 

. “There are seven lawful modes of acquiring pro- 
.eperty, viz., mhefitance, figding or friendly donation, 

3 2 








e (2) Last quarter of Brihaspti’s verse 
quoted above. 
. (3) ‘tu’ in the orignal. 
- (4) ‘madhyaga’ in the original. 
; : 
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purchase, conque’t, londing at interest, tht 
performance of work, and the acceptance of gifts, 
from virtuous men" ° ae 

Vachaspati Misra’s comment on this 
verse is: 

“Here daya (‘inheritance’) (means) what has come 
(from an/by reason of) anvaya; labka (5) (means) 
finding “of treasure and the like; purchase is well 
known; conquest (is) in battle; prayoga, (5) inerest: 
performance of work, agriculture, trade and the like.” 

The important point in this comment 
is Dayo'nvayagatam, regarding the inter- 
pretation of which the parties are not 
agreed as shown by the alternative ren- 
derings given above according to the ap- 
pellant and the respondent respectively. 
Vachaspati Misra’s next sentence in the 
Calcutta edition is :— 

“(All) this (is) by way of illustration, (The 
gist is) that whatever becomes one’s own in any 
manner whatsover, (if; not owned in common with 
others, (may be given) simply at one’s own pleagure, 
but (if) owned in common with others, may be given 
when consented to by them. Property inherited 
from an ancestor, (1) though immovable, must (in 
the above reference be’ undiviced ” 

The comment continues : 

“For itis said: When however a marriage gift 
or inherited property, (2)or what has been obtained 
by valour, is given with the assent of the wife, 
kinsmen, or supreme ruler, the gift acquire validity— 
(Dr. Jolly’s translation of Brihaspati XV. 6 at pp. 
342—83 loc cit.” : A > 

Vachaspati Misra then begins his com- 
ment on this verse of Brihaspati as fol- 
lows : 

“Marriage gift '3)(means that) which is received at 
(the time of) marriage for use by the bride ; it is 
only when such property is being given away by the 
husband that the consent of the wife is necessary, 
for this is consistent with reason, but not clothes, 
etc, which are received by the husband even for 
his own use, because that would involve extending 
the Smriti to unintended (lit. unseen) objects. Even 
in respect of inherited property, (2) (which is) un- 
divided, (whether) immovable or movable the consent 
of other sharers is necessary (for a gift to others) 


The first point in dispute between the 
parties on this treatment of deya by 
Vachaspati Misra is what it is that ac- 
cording to him may be given. According 
to the opening verse of Brihaspati,a man 
may give that which remains after: defray- 
ing the expenses of the food and clothing of 
his family: deya would thus appear to he 
all that belongs to a man, his sarvasva, minus 
what isrequired for the maintenance of the 
family. Katyayana’s verse as given in the 


. (5) Rendered by Dr. Buhler, as ‘finding’ 
or ‘friendly donation’ and lending at 
interesi’ respectively, 

(1) Dr. Jolly’s translation above, of krama- 
yatam. in Brihaspati's last line, 

(2) Kramayatam. 

(3) Saudayikam, . 
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Calcutta edition put this somewhat dif- 
ferently; not only does it except the 
maintenance of the family. and, further, the 
dwelling house, from the deya, but it also 
classes, the entire estate as an exception 
along with the dwelling house; and it 
says that dravya, wealth, which is 
svaka, may. be given. It has “been 
urged on “behalf of the appellant that 
dravya here means movable property 
only. This contention is plainly wrong. 
If that was the sense in which the Word 
was used by Katyayana, the house could 
not have been made an exception. It.is 
true the that word dravya is sometimes used 
in the sense of movable property or 
chattels, as for example in Yajnavalkya 
If. 121(Colebrooke I. 5.3.) But the word 
is commonly used in the sense of pro- 
perty in general. Vijnanesvara’s well- 
known definition of vibhaga, partition, or 
distribution, in the Mitakshara I-1.4 employs 
the word dravya though Colebrooke’s render- 
ing does not bring it out; Setlur’s rendering 
is: f 

“partition (vibhaga) 


is the adjustment of the 


ownership of many persons in the aggregate wealth 
by assigning particular portions of the aggregate to 
several ownership ” ` 

. In I. 2. 6 Vijnanesvara, in referring 
to the unequal distribution authorized 
by Yajnavalkya II. 14, uses the word 
dravya for the term. ‘property’in Cole- 
brooke's rendering “this unequal distri- 
bution supposes property by himself acquir- 
ed.” Yajnavalkya II. 118 the word dravya 
is used for the word “estate” in Colebrooke’s 
rendering (I. 4. 1) whatever else is required 
“by a co-parcener himself, without detriment 
to the father’s ; and in the 
next verse the “‘heréditary property” of the 
translation is kramadabhyatgatam dravyam. 
The Mitakshara comment on Yajnavalkya's 
suretyship verse which has been quoted 
already, speaks of dravya-vibhaga irres- 
pective of whether the property is mov- 
able or otherwise. The word is similarly 
used in the opening verse in the present 
- Chapter on gifts. It is not necessary to 
labour the point any further; to restrict 
the word to movable property is to dis- 
regard well-known passages from the 
Mitakshara and treat with indifference 
the logic ofthe verse. It is. also impos- 
sible for similar reasons to attach much 
importance to. -the appellant's contention 
that swaka in the verse means not merely 
-one’s own,” which would be expressed 


by sva without the addition of ka, but 


“acquired by ' one-self,” Pandit Ishwari 
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. Dutt went the length of suggesting that 


metrical exigencies might have led Kat- 
yayana to use svaka-instead of syoparjita, 
a word which would unmistakably mean 
“self-acquired.” It will however not be 
difficult even for aschool boy to replace 
the svaka of the verse by svoparjita and. 
read that quarter of the verse as (dravyam 
svoparjitam deyam). The affix ka more. 
often than not makes little or no differen- 
ce in the meaning. In the section on 
persons excluded from inheritance, for 
instance, Vachaspati Misra quotes Yajn- 
avalkya Il. 140 after quoting Manu IX. 
301-203, and the unamatia and anansa of 
Manu become unmattaka and niransaka in 
Yajnavalkya without any difference whatso- 
ever in the sense, 


In the section on the sons, the datta and 
the kritaka of Yama appear as datia-ka 
and krita in Yajnavalkya II. 130 131 quoted 
by Vachaspati Misra after datta and krita 
in Narada, Manu, Baudhayana, and Vishnu. 
As regards the word svaka itself, we 
have Manu IX. 207 quoted by Vachaspati 
Misra in the section on Jivatpitrika-vibhaga 
using the words (svakadanshat) which 
Kulluka takes to mean the same thing as 
the (svatsvadanshat) of Manu IX. 118 quoted 
by Vachaspati Misra in the next section 
‘but one. The word svaka is used by Manu 
of a father, eyes, seat and body in III.-220, 
and IV. 44, 154 and 184, and accord- 
ing to Pandit Ishwari Dutt means 
no more than “one’s own emphatically. 
In Manu IX. 199 it is laid down that 
women’ shall not make abstraction even 
from the husbands (svaka vitta) without 
permission. The expression is translated 
by Dr Buhler (p. 372) as their husband’s 
particular property. The verse is quoted 
in the Vivada Ratnakara in. the Chapter 
on Duties in respect of stridhan; and 
Chandesvar Misra’s comment on the 
adjective svaka is that it refers to “hus- 
band’s property held not in common with 
other members of the family” -(see Sarkar, 
p. 33)—which is by no means the same 
thing.as“self acquired.” In the Smriti Chand- 
rikathe word svakam occurring in this verse 
af Katyayanais paraphrased yatheshtavini- 
yogarham which means capable of being, dis- 
posed of at one’s discretion. There is nothing 
in the context of the Chintamani to indicate 
that the word svaka im Katyayapa’s verse was 
taken by Vachaspati. Misra to mean self-, 
acquired, and there is therefore no reasons 
why the third quarter of the verse should 
not he rendered in the way contended for 
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by the respondent—“the wealth which is 
‘one’sown.” i, 

Another point that “has been disputed 
in cqnnection with this verse is whether 
+ is correctly read with sarvasva as a 
member of-a compound ending with varjam, 
or varjjam, (meaning, except), or as a noun 
in the nominative case, inthe form sarvas- 
wam, so as-to be the subject of the sentence. 

“ The Calcutta edition gives the former read- 


ing gnd this is also found in the Smriti Chan-. 


‘drika. The Bombay edition and the Vivada 
‘Ratnakara give the other reading, which is 
‘also found -at p. 149 of the Vivadarnavase- 
tu p. 144 of Hemadiri’s Chaturvarga Oh- 
dintamani and page- 255 of the Parasaramad- 
-hava in the Bibliotheca Indica Series. If we 
‘take the reading of the Calcutta edition of the 
Vivada Chintamani, a man may give away 
‘whatever is his own with three exceptions : 
(1) the entire property (2) the house and 
(3) whatever is necessary for the main- 
‘tenance of the-family, though the last item 
‘is not expressedin the form of an exception 
‘like the other two which are governed by 
the ending varjjam.- The difficulty that 
arises on this reading is thatif the house 


_cis not to be given away,and if further a 


‘man must not part with whatever may be 
necessary for the maintenance of the family, 
there seems little point in providing that 
-he may not give away.his whole property ; 
the exception of the sarvasva will only operate 
in the very rare, ifnot practically impossi- 


ble case of aman who has no house and- 


‘who requires nothing for the maintenance 
‘of the family. The other reading is shortly 
‘resisted by the appellant because it would 
-make the sarvasva aliengble, and it is point- 
ed out that if the'word be read inthe 
nominative .case,the grammatical construc- 
‘tion of the sentence becomes a little 
awkward in that there would be an extra 
‘nominative with which the other nominative 
-dravyam will have to’be taken to be in appo- 
sition. It seems to.us that 'the appellant’s 
‘translators have made far too much of this 
‘slight grammatical difficulty and far too 
little of the logical difficulty involved in 
making an exception of «the sarvasva 
‘when the house and the maintenance of the 
family must in any case be saved, and the 
maintenance af the family is, moreover, 
‘excepted in a form independent of the 
sarvasva and mentioned after it. It appears 
from pp. 4236424 of Vol. 1 of Colébrooke’s 
‘Pigest (Higginbothafn, 1874), Book II 
eCh. 4,5. 2, verse 10 that Jagannath took 
“the same reading as the Calcutta edition 
of the Vivada Chintamani, but in hiscom- 
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ment noticed the other reatling with :the 
word .sarvasvd in the nominative case. 
For practical, puyposes it does mol seem to 
be very material which reading is takes, 
for .even on the Bombay reading the 
sarvasva does not,-on this verse alone really 
become alienable because it is subject to 
the two exceptions of the ‘house and the 
maintenance of the family. dt is true that 
the - verses quoted from ‘Katyayana 
himself in the -section on Adeya make 
sarvasva inalienable except in a time of 
distress, but-there is really no contra- 
diction between that provision and the 
present formula with its exceptions, the 
earlier verses -dealing in substance with 
the occasion of the igiff—to which Vachas- 
‘pati Misra attaches the consent -of 
the anvaya-as a condition—and the Tater 
with the extent of that which may be 
given. 

--Vachaspati Misra, in his comment on 
Katyayana’s verse as given in the Calcutta 
edition, does not expressly say that he 
agrees in the Smritisara view referred ‘to. 
The Smritisara has not been produced 
by either party, and it isnot easy even 
tosay with any degree of certainty how 
much ofthe comment is intended to give 
the Smritisara view, and how much the 
view of Vachaspati Misra himself. At 
the same time, there is nothing in the 
passage as printed in ths Calcutta 
edition (or in the Bombay edition either) 
to indicate that Vachaspati Misra was 
here giving expression to a view in which 
he did not himself concur. It will be seen 
later, when we come to Brihaspati, XV 
7 or XXV, 93, that he apparently adopted 
the factum valet view in the present com- 
ment for himself: the gift does take 
effect danasidhyastu bhavateyva -and cannot 
be resumed nachchetu shakyate. 

The words, moreover, that intervene be- 
ween the mention of the Smritisara and’ 
that of Brihaspati can only be taken as 
Vachaspati Misra’s own comment: “As 
fo consent that is necessary only in the 
case of what is joint and not what is not 
joint.” This passage will ‘have to bere- 
ferred to again when we deal with the 
quotation dampatyor madhyagam dhanam 
from the Sraddha Viveka, -because here too 
we have the word madhyaga which has 
been translated as “joint.” ; 
` Much stress was laid on behalf of the 
appellant .on Vachaspati -Misra’s com- 
ment on the verse from Manu, dayo'nvaya- - 
gatam. The ,appellant-would translate this 
by. “Daya , (means) what, has: cime from 
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araniaya,” thé object -béing ‘to establish 
that the wife is an anvaya of the husband 
because the husband dees sometimes 
igherit toher. The compound anvayaga- 
tam is capable from a grammatical point 
of view of being dissolved in more than 
one way. Appellant's way has the dis- 
advantage of taking the word anvafya in 
a sense—the sense of an individual 
relative -which is not found in the dic- 
tionaries or in ordinary usage. The ,res- 
pondent would takethe compound to mean 
“come by reason of anvaya,” capable as the 
last word is of meaning relation in the 
abstract. This way of dissolving the com- 
pound fits in with the Mitakshara definition 
of daya: 

“The term heritage (daya) signifies that wealth 
which becomes the property :of another, solely by 


reason of relation to the owner’--Colebrooke’s Mi- 
takshara I. 1, 2. 


The comment Dayo'nvayagatam is not 

peculiar'to Vachaspati Misra ‘but is also 
found in Kulluka and Medhatithi on Manu 
X. 115. The word anvaya ‘also means 
succession, and itis possible to treat anva- 
yagatam in the same way as the word 
kramayata which occurs in the quotation 
from Brihaspati and also in the subsequent 
comment of Vachaspati Misra himself. 
Expressions like kramayatam such as kar- 
madayatam and kramadabhyagatam fal- 
ready referred to) occur in many places 
in the Mitakshara suchas I, 4,2 and 4 
where ‘Colebrooke has rendered them by 
“descended in -succession” or “inherited in 
regular succession”. Thecontext was not 
one in which Vachaspati Misra was at 
all likely to put ‘a forced meaning on 
the wordanvaya and we are not -satisfied 
that this -porlion of the comment can 
really be taken to show that the word 
anvaya does mean a relative. When Va- 
chaspati Misra says that the gist is that 
whatever becomes one’s own in any 
manner whatsoever, if not owned ın 
common with others (asadharanam), 
may be given simply at one’s own plea- 
sure, but if owned in common with 
others, may be given when consented to 
by them, ‘he states a perfectly intelligible 
doctrines which throws much valuable light 
on his statements ‘about vimati and sammati 
in the section on adeya. He affirms the 
same position in -the last sentence which has 
been thus:rendered above: — 
_ “Even with respect ‘to inherited property, which 
is undivided, whetherimmovable or -moyable, the 
concent of other sharers.is. necessary . for a gift to 
others;” 


this on ‘Briliaspati’s versé ‘about: the gift of 
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kramayata property taking effect, just 
after the verse which denies “the bestowal 
of the whole.” Mr. Jha has contended that 
the word bhagi, sharer, in this sentenc’ 
will apply to the wife because of Vachaspati 
Misra’s concluding sentence in the comment 
on Yajnavalkya II. 25. We are not pre- 
pared to accept this contention*for the 
reasons already indicated; whether in‘ the” 
husband's self-acquisitions or in the aaces- 
tral property, the wife is only to receive a 
share in conditions which cannot be brought 
about by her, and as the discussion about 
the consent of the anvaya to the gift of 
sarvasva does not show that Vachaspati 
Misra considered her consent necessary, we 
cannot suppose that he used the word bhagi 
in the present context to include her among ` 
ed coparceners as ordinarily recogniz-. 
e 


The discussion of deya in the Vivada’ 
Chintamani thus seems to show that the 
sole owner of anestate is entitled to alienate 
it, provided he does not part with the house 
and with whatever may be necessary for 
the maintenance of the family, that a gift 
will stand even if it violates the injunction 
that what is necessary for the maintenance 
of the family must be excepted, and that 
it is only in respect of undivided, inherited 
or other property that the consent of other 
co-sharers is necessary to a gift. Why the 
question of consent should arise at all in- 
respect of divided property is not discussed 
in the portion translated, but a little later, 
there is quoted a verse which seems identical 
with Brihaspati, XV.7 or XXV. 93; but is 
given there without ,the name of the Smriti- 
kara, though we find it cited under the 
name of Manu at the end of the section on 
Reunion under a special heading found in 
Tagore: see p. 309, para. 3. The verse 
also occurs in a passage from the Dvaita 
Parisishta relied upon by the appellant, 
and will be again referred to later. ‘Setlur's 
reading of the passage from the Vivada 
Chintamani is much closer than Tagore's 
and is as follows: — - 

“As for the text:e—“All co-heirs are alikein respect 
of immovable property, whether they are divided or 
undivided. Any one singly is always powerless to 
giye away, pledge or“‘sell". This is intended to lay 
down that ofe singly is powerless in ‘respect of 
property which has not been actually dived 
into shares, but isenjoyed in common and that where 
go divided, each can do independeytly. whatever he 
likes. Some others think that this pAssageis\intended 
fo lay down that the consent of even the divided 
parceners should be obtained to remove all suspicion $ 
oftheir being undivided."} é 

Vachaspati Misra also deals with the same 
verse and offers similar comment on it in the 
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section of Daya, which is roughly summariz- 

ed in the first five paragraphs on p. 79 

of Tagore’s book. It is important to note 

that the last words of this passage are 
svatantra svamindattam cha nochedyam 
which Tagore renders by “the gift of an 
article which belongs to the donor, cannot 
be recalled.” Tagore’ has omitted the 
adjective svatantra, independent, which 
qualifies the svami, owner. We have not 
been ‘referred to anything said any where 
else by Vachaspati Misra against this last 

- opinion, which seems to be his own. It 
is ‘convenient to recur to this point 
later. 

Reliance was also placed by the appel- 
lant on one or two sentences from the 
Dvaita ‘or suslishta), parisishta. It is 
difficult to follow them without the context, 
which it is therefore necessary to set out in 
full. We begin with a verse (on p. 34) 
which as remarked already, is dealt with by 
Vachaspati Misra in his sections on Deya 
and Reunion, and which can be identified 
with Brihaspati (XV.7 or) XXV. 93 and has 
been translated by Dr. Jolly (p. 384, 
Sacred Books of the Hast. Vol. XXXIII) as 
follows:— 

“Whether kinsmen are united or separate, they are 
all alike as regards immovable property as no one 
TA has powér inany case to give, mortgage or 
sell it.” 

The comment on this is : — 

“Some say) on the authority of the words actually 
found (lit. heard) here that one (alone his no power of 
aale and the like regarding even divided immovables. 
That is not s, becaus>it is opposed to many t¢xts. But 
where though (kinsmen are: divided, there has been 
no demarcation of their shares, (è e., the immovabl> 
property) still remains common (1), aad since it is 
thus common (2) (to many), one (alone) has no 
power. As regards .all divided property without 
exception (3) * * (a transaction) takes effect which is 
carried out by (an) independent (owner) only ; other- 
wise the precept (in the texts) would come to nought 
(4). z f A 

. After this we have Brihaspati's verse on 
the eightfold adeya XV. 2 (Dr. Jolly p. 319) 
which has been already referred to. The 
comment on this verse is as follows: 

“ Here also it is meant) that a gift daes-not take 
effect by reason of the texts in case of the absence 
of the consent of the son and the wife, and (in cass) 
of one's entire wealth when ther& is (any) anvaya 
living. In actual fact however there is no ownersbip 
over the wife since (she) is only obtained as a wife. 
(If it be asked) hox then did Harishchandra sell her 
(i & his wife), (the answer is) they (4 e, persons like 
Harishchandra: surely were almost like gods and 

(1) Madhyaka. 

. (2) Sadhayana. e 

(3) To express the effect of 

in the original. 

(4) Pandit Jewari Dutta’s translation at p. 50) of 

the evidence is otherwise there is danger of 
8 contrary arder.” - 





the word “vea” 
” 
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therefore this (i. e, Harishchandre’s example) is of 
no consequence. In the opinion of the Smritis&ra 
however as regards the entire wealth, a gift does 
take effect even though (made) by a man who has 
(some) anvaya, for it is made by an independest 
owner, his manifest ownership being a sufficient reason 
(4 e.,to support the sale); but the donor incurs sin 
on account of doing a forbidden act. But that is not 
so. It might have been so if there had been ng express 
prohibition of it” : 

The author then gives Narada’ IV. 4—5 
(Dr Jolly, p. 128) and offers the following 
comment : 

“ The entire wealth may not be given even with the 
consent of the ‘anvaya, as (its) gift is prohibited in 
case of its very existencs. S> (say) some and this 
is right,for there is no counter-exception, as Katyayana 
(by his verses) ‘(These) should not be subjected 
either to a sale or to a gift, (if they be) unwilling, 
etc , has laid down the gift and sale—with consent— 
of a wife and a son only.” 


It is to be observed that inthis passage 
the author clearly recognizes in his com- 
ment on Brihaspati XXV. 93 that where 
property has been actually divided among | 
the co-parceners, each may independently 
dispose of his own share. He does this 
in spite of the text and says that the text 
is opposed to many other texts. He also 
treats the words madhyaga and sadharana 
(the original apparently wrongly prints 
madhaka eva) as meaning much the same. 
The rendering of the first sentence of the 
comment on Brihaspati’s verse about the 
eight-fold adeya that we have adopted 
follows the original closely. The ap- 
pellant’s translators endeavoured to 
make out that the sentence dealt with the 
gift of sarvasva only, and that the absence 
of consent of the son and wife and the 
existence of anvaya were both of them 
conditions which made the text prohibit- 
ing the gift of sarvasva applicable. They 
even went the length of maintaining that 
the words chanvaye sati were an anticipatory 
quotation from Narada. It is true that 
two verses from Narada containing these 
words are actually given a few lines after- 
wards, but quotations consisting merely of 
a conjunction cha and a locative absolute 
anvaye sati and conveying no complete 
idea by themselves and not marked by the 
usual iti are not often found. What is 
more, Brihaspati mentions among his eight 
adeyas the son and the wife as well as the 
sarvasva, and neither Brihaspati nor Narada 
—between whose verses the comment occurs 
—says anything about the absence of con- 
sent of the son and wife in regard to the 
gift of the sarvasva or even of the son and 
wife as is commonly read into Katyayana’s 
verses. The authors comments about 
ownership over the wife and the sale of his 
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wife by Harischandra also suggest that he 


did mean to deal with the sale of the wife . 


dn addition to the sale of the sarvasva in 
his first sentence on Brihaspati’ adeyas 
The words chanvaye sati are in the context 
more than capable of fairly introducing a 
second instance of failure of gift by reason 
of the text, while the word putradaravimatu, 
read with the expression vachanabalad 
danasiddhih, makes a complete sentence, 
leaving it to be easily understood that it 
is the gift of the son and the wife that fails 
for the reason given. A statement of that 
kind is not inappropriate as a comment on 
Brihaspati, and the appellant’s way of 
rendering the sentence has nothing in the 
context to recommend ib. 

It is also clear that Keshava Misra, the 
grandson of Vachaspati Misra, differed from 
the Smritisara view that the gift of one’s 
entire wealth does take effect even though 
the donor have some anvaya living, and 
that all that happens in such a case is that 
the donor incurs sin on account of doing a 
forbidden act. Keshava Misra refuses to ac- 
cept that view on the ground that the text 
(of Narada) makes sarvasva adeya when 
there is anvaya living, which he (Keshava 
Misra) treats as an express prohibition 
of the gift. In his comment on Narada's 
verses he recurs to the same point and 
shows from Katyayana’s verses (as he reads 
them) that consent would operate to vali- 
date a gift in the case of a wife and 
son only, but that there is no authority 
for holding that the sarvasva may be given 
with the consent of the anyaya. This 
view is not unintelligible, but it must be 
observed that it is not the view of Vachas- 
pati Misra who has said both before and after 
Katyayana’s verses that the sarvasva may 
be given with the consent of the anvaya. 
It is also not the view of the Ratnakara 
(p. 180) where in commenting. on the 
verses of Brihaspati XV, 4 to 7, the au- 
thor says on XV, 5 Sarvasvadanam anv- 
ayananumatya anumatyapi cha yaddanam 
tatsarvam vidyate, which in the context 
means that the gift of the entire property, 
which is not to be made according to the 
verse, is a gift without the consent of the 
anvaya, but that whatever gift is made 
with consent will all stand good. What 
becomes of a gift of the entire wealth, if 
‘made without the consent. of the anvaya 
‘if any, will be considered later. Appel- 
lant has also relied on a maxim quoted 
ïn the Sraddha Viveka of Sulapani to which 
‘a passing reference has been made before 
now. This quotatjon is dampatyor madh- 
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yagam dhanam. Colebrooke gives it in 
Book V, Ch, 8, 8. 1 text 415, rendering 
it by “wealth is common to the married 
pair.” In a footnote he says: ae 
“I can nowhere find the text cited at full length: 
this much of it has been frequently quoted; byt 
the author of it (Datta) is here named for the first 
time, and he does not rank among legislators ” 


The context in which this quotation’ 


occurs inthe Sraddha Viveka was put to - 


the respondent’s translators and deals with 
the question of whether a deceased wife 


is entitled to pindas independently of her ` 


husband or receives them through him. 
A quotation from such a context would 
prima facie be but a poor basis for a 
new construction of the Vivada Chinta- 
mani. It has not been shown that Vachas- 
pati Misra himself has anywhere adopted 
the quotation. On the contrary, appel- 
lant has laid stress—as we have already 
said—on. the the omission of Vachaspati 
Misra, when commenting on Yajnavalkya 
Il. 52 to take notice of Apastamba's 19th 
Sutra which makes a wife an associate of 
the husband “with respect to the acquisi- 
tion of property.” The dictum dampatyor 
madhyagam dhanam has been noticed in 
several Hindu Law books, but has never- 
theless not enabled any of the com- 
mentators concerned to hold that the wife's 
interest in the husband's property is such 
as to entitle her to claim a partition from 
him. The maxim was before the court in 
Sarolah Dossei v. Bhoobun Mohun Neoghy 
(45), where the the position of the Day- 
abhaga school as regards the wife's pro- 
perty is dealt with in detail. In his Daya- 
tattwa (VII, 7)Raghunandan quotes it from 
the Sraddha Viveka in his comment on Yaj- 
navalkya’s suretyship verse. He does so 
as apparent bar to partition bet- 
ween husband and wife, and his conclu- 
sion is that the maxim notwithstanding 
there is partition between husband and 
wife in accordance with Yajnavalkya’s 
own. verse | 
“Should the father make his sons participators of 
equal shares, he should allot equal shares to his 
wives,- (Sarkar pp. 40-41). 4 

As to Vachaspati Misra, his division in 
the section on stridhan of bhartridaya, 

hich he interprets as bhartridhanam, the 
wealth- of the husband, into that which 
comes on his death to the widow in “de- 
fault of other heirs, and that which comes 
to her during his \fetime“with his con- 
sent—becoming strisvatvaspada ‘the subject 
of ownership by a woman’— is .significant.2 
If the husband can allow some of his 


(45) 15 0 292, oo 
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property -her bhertri-dhanam—in his life- 
time to bécome hers, the implication is 
thatehe can have property in which she 
has no ownership, and to that exlent at 
least, the maxim dampatyor madhyagam 
dhanam will not hold good under the Viv- 
ada Chintamani. The Ratnakara also 
„ divides” Katyayna’s bhartri-daya into two 
classes in the same way, and its interpre- 
tation of the word bhariri-daya as property 
which is the subject of the wife's own- 
ership through her relationship to the 
husband’ (Sarkar and Chatterji, VIII. 8 
p. 34) is even more clearly against the 
applicability of the maxim dampatyor 
madhyagam dhanam to secular matters; 
if the maxim applied, there could be 
no property ‘of the husband’s which does 
not also belong to the wife. Vachaspati 
Misra’s treatment of Yajnavalkya. IT. 114-115 
in the section on jivat-patrika-vibhaga also 
shows that the husband is‘at'liberty to.give 
away or divide-his self-acquisitions in any 
manner that ‘he may choose and without any 
interference from his wife; provided? only that 
where-he chooses to give equal shares tothe 
sons, he must also give equal shares ‘to the 
wives unless.they have already received stri- 
dhan from him or'from their father-in-law. 
This also necessarily implies‘that'the wife 
is not really a.co-owner of the husband's self- 
acquisitions, at any rate in the sense of being 
entitled to prevent him from giving them 
away. The maximdampatyor madhyagam 
- dhanam, if it be assumed to be .applicable 
to such property according. to the view of 
Vachaspati Misra, will therefore mean no 
more than that as longeas such property is 
actually undivided, she is entitled to enjoy 
it in common withthe husband: As regards 
ancestral property, we have ‘already said 
that we have not been referred to any'Mithila 
authority who deals ‘with the position ex- 
pressly. "That the’ husband in Mithila may 
héld property independently of the wife, and 
thus irrespective of the maxim dampatyor 
madhyagam dhanam, will also appear 
clear from such texts as. Manu IX. 199 
which has been.dedlt with:m-.the Ratna- 


kara VII. 2. This verse of ‘Manu’s, 
which has been already referred to, lays 
down that . Pas Ro oe 


.-“fomen ‘shall mot, make abstraction from family 


(property) common to many—kutuwmbad bahu- 
madhyagat—nor e even, without ‘the husband's 
fermiesion,: fgom his # own - property—svakad 


vittat™. 3 i 
5. Ehe «comment ofthe Ratnakara,.on this 
verse is ‘thus rendered by Sarkar and 
Chatterjee (p. 33): “Here bya the, word 
‘ family” is intended family “property ‘by 
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reason of contextual association: hence but- 


‘of joint property “abstraction” i. e., secret: 


appropriation of property, should ‘not pes 
made by women without the permission. 
of the owners Likewise “from even hus-' 
band’s own property” i.e. from the hus-: 
band’s property ‘held not in commen with: 
other members of the family ¢(dampatyor 
maddyagam dhanam) secret appropriation 
should not be made, without the permis-: 
sior of the owner of the property. This 
is the meaning. The last passage shows 
that the: word madhyaga was taken ‘as. 
equivalent to sadharana though it has been 
suggested on behalf ofthe appellant that the. 
words donot convey one andthe same idea. 
The Dayabhaga (Colebrooke II. 48) took it 
that if property was madhyaga, it could 
not bedivided. This passage was put to Dr; 
Bhagabat Kumar Shastri in the cross-exami- 
nation for the appellant (see p. 58 of the 
evidence), but'has naturally not. been relied 
on by Mr. Jha. Where the Dayabhaga has 
property held in‘comtnon,the Mitakshara has 
joint property, but-this -distinction has little 
to do with “us, and madhyaga and sadha- 
rana both apply -to:property that is not yet 
held. severally. ‘No attempt ‘has been how- 
ever made to‘show-that the Mithila School 
has made any ‘stibstantial distinction “bet- 
ween the twowords. Reference has already 
been made to the:passage from the Dvaita 
Parisishta ‘in which it wassaid that where 
though kinsmen are divided, there has been 
no dermacation of their shares, the im- 
movable property still remains common 
(madhyaga or madhyaka), and since it is thus 
common (sadharana) to many, onealone has 
no power to dispose of it. The same pass- 
age occursin Vachaspati Misra’s comment on 
Brihaspati's verse, XV.7 or XXV. 93, in his 
discussion of Deya; and three or four ‘lines 
afterwards Vachaspati Misra says that a gift 
made by:an independent (svatantra) owner 
is not to be “recalled"—Tagore, p. 7 
already referred‘to. Reference may perhaps 
be ‘made here to.a -passage from Vachas- 
pati Misra’s ‘first section -of the Chapter 
on Deya Vibaga. The -context in Manu 
IX. 104 quotéd at the ‘beginning of th 
section: . 

“After the death -óf'the-father.and the mother the 
brothers, being assembled, may equally divide among 
themselves the-paternal estate...” f 

“On this Vaċhaspati Misra considers inter 
alia an objection ‘which is-thus put by Tagore 
(p. 224) :. - 
. Property .over:which;the-father has an independent 
right, shall be , divided at „his pleasure while 
only. he Ja diving. Therefore, Bie demise ia essential 
ta thé partition of the abovemeitioned: - property, 
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Bute what is the necessity fore the, demise of 
ne . mother? She has no right whatever over 


* Wachaspati Misra does not meet the objec- 
tion by saying that all property is common 
between the father and the mother,— 
dampatyor madhayagam dhanam— and that 
the mother is a co-owner with the father. 
On the contrary, he first puts out of the way 
a text of Sankha that: “They are not 
independent who have their father living, 
and so while their mother is living,” with the 
remark that this text is meant not to bear 
on partition but to eulogise a mother pos- 
sessing good qualities. He then re-states 
the objection in the form, according to 
Tagore (p, 225): 


“How can de pendence, with regard to the partition 
of au estate, upon a person who has-no right over it; 
be consistent with reason?” 
and meets it by saying that the. term 
(paitrika), “paternal” in Manu’s verse being 
formed by an ekasesha’ (uniresidual ccm- 
pound), includes the mother’s propeity as 
well, and that Manu enjoins waiting for the 
mother's death only in respect of her wealth. 
This also, like; the bhartri-daya and other 
passages already referred to; implies that 
the husband wasregarded as holding prop-: 
erty in which the wife had no svamya, 
ownership, certainly after his death and 
probably also before that event. Vachas- 
pati Misra does not confine the verse to 
what must have been even rarer in former 

times than now—a case where there has 
been a separation in estate between husband. 
and wife. Mr. Jha has endeavoured to meet: 
this by urging that the property referred: 
to in the commentas property over which 
the father has an independent right must be 
his self-acquired property. The difficulty in 
accepting this contention is that after -the- 
father's death, there is no room, so far as 
the sons are concerned, for any distinc- 
tion between ancestral property and the 
father’s self-acquisitions, and there is no 
reason to think that Manu's verse was either 
intended or taken by the Mithila comment-. 
ators fo be confined to the father’s self- 
acquisitions. It is true that the fourth 
quarter of the verse says of the sons that 
they have no power over the property while 
their parents are living, but this cannot be: 
taken toindicate that the property in ques- 
tion was the father’s self-acquired property, 
for Manu made the son (like the wife and 
the slave) adhana and powerless even over- 
is own self-acquisitions. The Mitakshara - 
distinction between the father's self-acquired 
and ancestral . property, as regards’ the 
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son’s right to claim partition, has, it seems 
tous, no bearing on the comment of 
Vachaspati Misra on Manu's verse.. Mr. 
Jha refersto Vachaspati Misra’s commertt 
on Manu IX. 199, quoted after the comment 
on Narada, XIII. 2, in this section, but that 
comment only makes a distinction between 
the paternal and the ancestral property 
as regards the son's right of partition’ 
during the father's lifetime, and has no 
bearing on partition after the death of 
the father. 

_ We are therefore not satisfied that . in 
the Mithila School the wifeis actually regar- 
ded as a co-parcener of her husband and co- 

owner of property with him, on the dictum 

dampatyor madayayam dhanam, which is 

not even shown to have been adopted in any 

of the leading Mithila authorities on 
Vyavahara or Law proper. The Mitakshara, 

as has been already shown, concedes the 

ownership of the wife in the husband's 

wealth, but nevertheless does not recognize 

her asa ‘co parcener of his in the sense of 

entitling her to demand partition from him, 

or avoid alienations made by him on his 

own account, or take his properly by. 

right ofsurvivorship as a son does on ac- 

count of his interest by birth. As a matter 

of fact there is no great difficulty about the 


_translation of the maxim dampatyor mad- 


hyagam dhanam, though the respondent's 
translators made many difficulties about it. 
The translation of the other passages relied 
on for the appellant was however a different 
matier, and we have so far dealt principally’ 
with the arguments that were addressed’ 
to us-on that point only. We have said’ 
that the translations or interpretations that 
the appellant asked us to place on those 
passages were novel, and the point of that 
observation is that it will be impossible 
by a decision founded on a new construc- 
tion of the words of Vachaspati Misra or' 
other Mithila treatises, to run counter to, 
what appears to be the current of modern 
authority—see Thakoorain Sahiba v. Mohun 
Lall (46). The argument advanced on 
Vachaspati Misra's concluding sentence in: 
his comment on Yajnavalkya’s suretyship. 
verse would not even have been open to:the, 
appellant but for the facte that in’ the 
Mithila case of Ganesh Dutt Thakoor ev.. 
Jewach Thakoorain (47), their Lordships of. 
the Judicial Committee had ne occasion ex 


(46) 11 M I A 386; 7 W R 25; 1 Suther 681; 2 Sar, e 
. a 
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pressly to decide the point, though they 
did observe that: 

‘“théreis no doubt that, according to the law in 
foree in Bengal (their Lordships meant Mithila) 
the mother, though not entitled, to require a 
partition so long as her sons remained united, is 
entitled, if a partition takes place between her sons 
to receive the shares of ason in property which 
is ancestral 
ancestral wealth ` 


Mest of the argument on behalf of the 


appellant was based on the assumption ` 


that the word of Vachaspati Misra was 
decisive in the Mithila School, so much so 
that ib was even argued that if Vachaspati 
Misra put some opinion into the month 
of Chandesvar Thakur by a palpable 
mistake, it would not be open to us even 
to consider what Chandesvar Thakur him- 
self had really said. No authority was 
cited for this extreme position. It is true 
Tagore in his preface (p. 27) to the Vivada 
Chintamani says that this work “is a work 
of paramount authority. in the province of 
Mithila or Behar;”’ but he himself bases 
thison Colebrooke’s observation that the 
Vivada Chintamani is among “the most 
conspicuous works” of the Mithila School 
and the observation of Sir William Mac- 
naghten that in Mithila “respect is paid 
chiefly” to the Vivada Chintamani among 
other works. Tagore's observation about 
the position of thé Vivada Chintamani 
in the Mithila school has-been repeated in 
in some decisions, but Mr. Jha has not 
been able to refer us to any case where the 
Vivada Chintamani was followed in spite 
of a contrary view .expressed in the 
Vivada Ratrakara and the Mitakshara. 
Ina Mithila case Pe by the Sudder 
Dewanny Adawlut as long ago as 1837, 
Suraj Kumari v. Gandhrap Singh (48), it 
was held that: 


“Allowing thatthe virtual exclusion of the daugh- 
ter’s son was intended by Vachaspati Misra, his 
dictum could not prevail over the doctrire held by 
gtaet Mithila authors and the text of Manu and other 

unis, 


We have before us the 1873 edition of 
the volume ‘published by Sreenauth Ba- 
nerjee and Brothers, Calcutta) which makes 
the following among other remarks on the 


case: à 
“Vachaspati Misa comparatively is a modem 
Mithila writer, and however respected he may be for 
his learning, his authority for exclusion or degre- 
dation of the daughter's son cannot avail against 
the many strong.texts of Munis, decisive of his 
Tight, and thee concurring’ opinions of expounders 
ə including writers of Mithila. It is then more of 
scuriosity than importance to investigate what really 
is the doctrine of the author of the Chintamani on 
the subject | . . . Itseems therefore that Va- 


(48) (1837) 6 Sel. Rep. 168. 
e an? 


or acquired by the employment of- 
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chaspati Misra has omitted the daughter's son ftom 
the series of heirs, but in a mode which 
exposes bim to the imputation of ambiguity and in- 
consistency . <" . 
A footnote against the last sentence 
quoted above says: ` 

A popular rumour is said to exist in Mithila that 
Vachaspati Misra was dis<atisfied with lfis own 
daughter's son his presumptive heir" e 

Mr. J. C. Ghose is not the only modern 
writer on Hindu law. who expresses the 
view that the translation of the Vivada 
Chintamani into English before the Vivada 
Ratnakara made the former a book of 
superior authority, though during, the 
time of the Hindu Kings the Vivada 
Ratnakara had unquestioned authority 
in Mithila (see his Hindu Law, Vol. I, 
pp. 15—16). In the recent decision in 
Sounrendra Mohan >inha v. Hari _Frasad 
(2) their Lordships of the Judicial 
Committee do not seem altogether to have 
accepted the position that the Vivada 
Chintamani is a binding authority in the 
Mithila School; for they observe (p. 110*.) 

“Assuming that the (hief Justice waa correct in 
stating in,the jadgment that the Vivada Chintamani 
ig an authority which is binding upon those who are 
governed “by the Mithila School of Hindu Law, the 
passages which have been cited asfromit. . ... 
seem to relate only to debts. . . B 

The question of the relative authority cf 
the Vivada Chintamani does not however 
really arise in the present case. We have 
already shown that in his concluding 
comment upon Yajnavalkya’s suretyship 
verse Vachaspati Misra cannot be held to 
have leid down any doctrine different from 
the Ratnakara, that the Dvaita Parisishta 
is also to the same effect as the Ratnakara, 
and that both these authorities, like the 
Vivada Chintamani itself, seem to bein 
agreement with the Mitakshara, in holding, 
not that the wife has a right to demand 
a partition at least of ancestral property | 
in the hands of the husband as has been 
contended for the appellant but that in 
certain circumstances which are briefly 
but clearly indicated she is to receive the 
same shate aseach of thesuns. As regards 
the Chapter on the “Resumption of Gift” 
the appellant principally relied on Vachas- 
pati Misra’s disputed compound about 
the persons with whose consent a man 
may give awayor sell his entire wealth. 
Our conclusion on the grammatical and 
philological contentions advanced before 
us was thatthe appellant has not suc- 
ceeded in showing that Vachaspati 
Misra includes “the wife” in the anvaya 
whose consent, according to him, is necessary 
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to the gift or sale of the’ entire wealth. 
. When we turn to Vachaspati Misra’s suc- 

cêeding section on the deya, we find him 
apparently saving on Katyayana that one 
may properly give away orsell all that 
belongg to one’s self in excess of what may 
be necessaty for the maintenance ofthe 
family that a gift which does not except 
the maintenance nevertheless does not fail, 
and that the consent of others is only neces- 
sary in the case of property owned in common 
with others. In contrasting this with the 
proposition in the section on adeya that 
the entire wealth may not be given even at 


a time of distressexcept with the consent of - 


the anvaya,it is useful to bear in mind that 
the great great grandson is a conceivable 
example of a person includedin the anvaya 
who nevertheless does not by birth acquire 
an interest inthe ancestral property, that 
the gift of the deya has no particular re- 
ference toa time of distress, and that in 
this later section it is repeatedly affirmed 
that consent is only necessary inthe case 
of madhyaga or avibhakta property, that 
consent of the sharers must be taken in 
such a case, and that a man is free (svatantra) 
to giveaway his separate property. The 
Dvaita Parisishta, as already shown, ex- 
pressly approves of the doctrine that the 
entire wealth may not be given even with 
the consent ofthe anva,aas the gift is pro- 
hibited in case of the very existence of 
anvayaand Vachaspati Misras comment 


on Brihaspati’s verse enumerating the eight. 


kinds of adeya property does not make it 
clear whether he accepts or like his grandson 
the author of the Dvaita Parisishta, 
differs from the opinion of the Smritisara 
that a gift of. one’s entire property does 
take effect for the reason that it is made 
by an independent owner, though the 
donor incurs sin for doing a forbidden 
act. But he certainly differs from the view 
mentioned at the end of his comment on 
Katyayana’s verse inthe section that the 
mere existence of anvaya is a bar to the 
gift of the sarvasva, and his view in this 
Adeya. section is that the entire wealth 
may be givenin a time of distress with 
the consent of the anvaya but not without 
it. In the section on Deya he refers to the 
Smritisara view on Katyayana’s verse be- 
ginning with sarvasva. si 

There is nothing in this context —no “tu,” 
even as in the 
eightfold adeya — to suggest that he differs 
‘from the Smritisara. Nor is it clear that 
the observation “nevertheless the gift is 
effective, as there ‘is sufficient reason seen 


‘comment on Brihaspati’s 
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(for it, namely in the title of the donor)” 
is not a statement of Vachaspati Misra’s 
own opinion but is only a statement òf the 
Smritisara view. The next sentence begins 
“consequently it cannot be resumed. . s” 
and this shows definitely that the gift of 
the entire estate in violation of this text 
will stand. This may however. possibly, be 
partof a quotation from the Smritisara; 
but the observation that “as to consent 
that is necessary only in thecase of what 
is joint and not of whatis not joint,” which 
follows some quotation from the Smri isara 
of which we cainot on the materials before 
us. confidently fix the beginning, is clearly 
“an expression of Vachaspati Misra’s own 
view. This is confirmed by Vachaspati 
Misra's comment on Brihaspati XV. 7 in the 
same section ending with “a gift of an article 
which belongs to the’ donor cannot be re- 
called”—Tagore, p. 79, a comment which 
is repeated on the same verse (though cited 
under the name of Manu) near the end of 
the section on Reunion in thé following 
words: | 
“This is intended to lay down that one singly 
is prowerless in repect of property which has not 
been actually divided into shares, but is enjoyed 


in common, and that where ‘o divided each can 
do independently whatever he likes"—(Setlur, p. 


74). 

It would therefore appear that accor- 
ding to Vachaspati Misra the gift of, his 
entire property by the sole .owner, whe- 
ther he takes the consent of the anvaya or 
not, is on the whole not void even though 
the family may be left without the means 
_of supporting themselves. Ats the end of 
his section on Adatta, the fourth and last 
section in the Chapter on “Resumption 
of Gifts,’ he cites a verse of Narada IV. 
12 which is thus rendered by Dr. Jolly 
(p. 180): 

“Both the donee who covels invalid gifts and 
accepts them from avaricə, and the donor of what 


ought not to be given who yet gives it away, 
deserve punishment.” 


“Invalid gifts” is Dr. Jolly’s rendering 
of Adatta in the original; Tagore makes 
it “what is, deemed ungiven’: “what 
ought not to be given” is of course 
adeya in the original. It will be noticed at 
ance that the verse treats as, an offence the 
gift, but not the receipt, of what ought not 
to be given; unlike some other commentators 
Vachaspati Misra does not dgduce from this 
the culpability of the receipt also—see ale 


Colebrooke’s Mitakshara I. 1. 10... Thee 
Mitakshara, after dealing with Y¥ajnavalkya* 
If. 175, a verse which lays down that the | 


entire wealth may not be given - is not deya 
—when there is issue (anvaya), introduces 
e: . 


-~ 
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the next verse requiring acceptance to the 
public, especially’ of immovable as fol 
lows :s— 
enn thus- mentioned property which may be 
given (deya), with the exception of a wife anda son; 
the author menticns in-that context the rule that pro- 
perty which is not alienable (adeya) should be ac- 
sare by the donee in public’—(Gharpure p. 
This suggests that according to the Mitak- 
sharg, a gift of the entire wealthis valid 
even. if the donor have anvaya, though it 
violates Yajnavalkya'’s text, The- doctrine 
of factum valet is, as: has been pointed out 
in many cases, not peculiar to the Déayabhaga 


. School of Hindu-Law. Vijnanesvara: also 


adopts it in such passages as the one ren-_ 
dered by Colebrooke at 1. 1 30, as follows: 


“Tt (the consent of separated kindred) is not 
required, on account: of any. want of sufficient power 
in the single owner: and the transaction (gift, sale 
or mortgage of immovable property) is consequently 
valid | even without the consent’ of separated:kins- 
men” 


On Yajnavalkya II. 130° the Mitakshara 
quotes-Manu' 9; 168 and apparently treats 
as valid thegift of a son, though made in 
breach of a condition (see Colebrooke; I. II. 
10); Of the’ eight kinds of adeya Vachas- 
pati Misra has himself said that, some are 
so because of want of owriership (svatva) 
while some others may not be-given ee 
of want of independence (svatantrya); i 
the case of sarvasva, there “is ex ija 
no wanb of ownership or of independence 
either. The prohibition of a gift of the 
sarvasva „seems to be of the nature ofa 
moral’ and not a legal prohibition, The 
conditions referred to in some of the texts 
make it easy to see the object of the pro- 
hibition. “If according to Narada, the 
sarvasia may not be given when there is 
anvaya, this prohibition is taken by Vachas- 
pati Misra to mean that where there.is an- 
vaya, its consent is necessary to the gift. The 
verse of Katyayana quoted in the section: 
on deya in substance empowers the sole 
owner to give away all his’ property with 
the exception of the house and what may 
be necessary for the maintenance of the 
family: and Vachaspati Misra’s comment, 
as' we have already shown indicates, when 
read with his dicta in allied contexts, that 
in his view a gift is not invalid merely 
because it doesnot except the maintenance 
of ‘the ‘family. The easiest way of reconcil- 
ing the conflict, would ¿Pppear to be to up- 
d the gift subject to “a charge for maint- 
enance, Jagannath commenting on this 
Yerse- gives the ` definite Dayabhaga view: 
that a gift- of the'entiré estate is not invalid. 
Modern‘scholars of ‘standing like Mr. Golap 
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Chandra. Sarkar: ‘Shastri, (Hindu Law, Clap. 
XVI) and'Dr: ÉN. Sen (Hindu = vurispru- 
dence, Tagore. Law Lectures 1909). take: ‘the * 
rule that the extent of ` a person’s gift should 
not be such as to deprive his family of the 
means of subsistence” or‘ the prohibition of 
the gift of the entire property when tere arè 
sons to be provided for” to be néthing more 
than a moral or religious injunction and the _ 
excess of the limit thus laid down cannot 
be 4 ground for holding the ae invalid” — 
Tagore Law Lectures, 1909, 85.” In 
Balwant Singh v. Rani Kishore (49) their 
Lordships of the Judicial Committee; deal- 
ing with thé texts bearing on the alienation 
of immovable property acquired by -a 
Mitakshara father, observed:— : 

“It appears to them that the subject i ig one of those 

in which from the earliest ‘times therè have been 
two conflicting- principles of law, one favouring the 
perpetual integrity and the- fixed ‘succession’ of family 
property, and the other.the free use of such pro- 
perty for the circumstances of the day The. con- 
troversies and conflicting decisions’ on the father's 
powers of mortgage and | sale, on the payment of his 
debts out of the inheritance, and on the- testament- 
ary power, will occur to everybody who is familar 
with Indian litigations of the past century or £o, 
On each of-these subjects there hasbeen a growing 
tendency, coincident with the? growth- of commerce, to 
give more effect fo the latter of the two principles, 
viz, the use of property by the living generation, or 


its living heads.” 

After noticing the Mithila case of 
Raja Bishen Perkash Nardin Singh v. 
Bawa Misser (50) among the other cases, 
their Lordships adopted the -view that 
notwithstanding the conflicting nature of 
the original texts in the Mitakshara a 
Hindu in his lifetime has‘a right tö dispose 
of hisself-acquired property, whether moye- 
able or immovable according to his own, 
pledsure: The bulk of the property we are. 
kai with in thé” present‘ case is. 
ancestral property, the Atiandgath’ estate; 
Which‘ had’ fallen” to Ugra Mohan’s share 
exclusively ‘at:thé partition with his step- 
brother: The ratte of the prohibition’ as 
regards: the gift of such property is much 
- the same as what was considered in Balwant 
Singh's case (i9) or in the adoplion case 
of Balusu Gurulingastami vi + Balusié 
Rama Lakshmamma (34); atid ike 
appéllant Has not succeeded’ in show= 
ing that according to” Vachuspatt Misia 
the wife has: such an interest’ in the 
ancestral property as to entitle her to any’ 
voice in its management or disposal-by thé 
husband. There is‘ moreover one peculia-. . 
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rity of the Mithila Schdol which goes very 
much against the _appellant’s contentions 
* that the Mithila wife isco-parcener of her 
husband and that it is not .competent 
to him without her. consent to give away 
his whole property. This peculiarity is 
the dottrine of adoption in the Kriérima 
form. In*a case decided as long ago as 
1812, Sreenarain Rai. v. Bhya Jha (51) at 
page 34* the pandit of the Saddar Dewanny 
Adalut gave the following. exposition, 
which “does not seem to. have been chal- 
lenged in any subsequent case: - 

"IË aman appoint another his adopted son, that 
person so adopted, stands in the relation to him of 
‘a son, and offersup his funeral oblations, and is heir 
to his estate; but the person so appointed,-does not 
become the adopted son of the adopter’s ‘wife, nor 
does he offer funeral oblations to her, nor succeed to 
her property. Ifa woman appointed an adopted son, 
he stands in the relation to “her of a son, offers to her’ 
funeral oblations,: and is heir- to her estate ; but he 
does not become the adopted som of her husband, nor. 
offer to him funeral oblations, nor succeed to his 
property. Ifa husband and wife jointly appoint 
an adopted son, he stands-in the relation of son to’ 
both, and is- heir to -the estate-of both. If the hus- 
band appoint one. person, and the wife another,. 
adopted son, they stand in the relation of sons to 
each of them respectively, and'do not perform the’ 
Ceremony of offering funeral-oblations, nor succeed 
to the estate of the husband and wife jointly; - such 
is the usage of Mithila.” f 4 
The husband can adopt in this form 
without any religious ceremonies and in- 
dependently of the wife, and vice versa ; and’ 
the Kritrima son adopted by the husband’ 
takes his property as heir to the exclusion” 
of the wife. A son adopted in the duttaka 
form—a form which is not yet obsolete in 
Mithila; Sée Chandreshwar Prosad Narain’ 
Singh v. Bisheswar. Pratap Narain Singh 
(3), also éxcludes the wife; but unlike the’ 
Kritrima’ son he becomes a member of the 
adopter’s family and thus incurs obliga-. 
-tions ‘to the ‘adoptive father’s “wife. The 
Mithila husband's power to adopt a ‘Kritrima 
son to himself ‘and ‘thus prevent -his wife’ 
from succeeding to his property goes far 
to show that her interest in his property is’ 
even weaker than under the Mitakshara. 
What the appellant had to prové was that’ 
under the peculiar doctrines of the Mithila 
School she was entitled to avoid her hus- 
band’s. bequest of the Anandgarh estate,: 
his own separate “property; reserving- only- 
a small allowance’ for’ her, and possibly 
made without her ‘consent. We say`“pòs- 


sibly made” bécatise-though the will is riot 


before us, it was found by Chauduhri, Jz,” 
against the” appellant that the “will had 
been ‘signed by her, and Fistcher; J a 
6p (1819).2 Bang. Sal- Rep. 29. V, |: 
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with whom Richardson; J. agreed, also 
observed that one of the signatures that 
appears on each of the four ‘sheets bf the 
will. is the signature of the appellant, and 
that there is no evidence to show the truth 
of her story that the signatures were 
obtained from her on biank sheets of paper 
for .some totally different transaction. 
Attestation does not necessarily import 
consent, and it may be that the appellant 
has some better evidence-—none has yet 
been produced—to support. her story of 
the signatures and establish that she. did 
not. in fact consent to her husband's 
testamentary disposition of his property. 
But until that evidence is produced and 
accepted by the court, the position natural- 
ly would be as was apparently the view 
of Chaudhuri, J., that she had in fact 
consented to the will. What she has 
tried to prove on the special texts placed 
before us is that she was entitled to 
demand partition from her husband and 
that the gift of his entire property. by a 
Mithila husband is invalid. On the 
published translations of the Mithila law 
books the appellant never had any case 
at all. The special translation put in for 


- her bear date 16th November, 1924, (Pandit 


Iswari Dutt) and 16th July, 1926, (Professor 
Ramautar Sharma). The arguments that 
we have dealt with in this case were be- 
ing built up from day to day during the 
protracted hearing , of the appeal. , Ib is 
plain, therefore, that appellant’s story. 
that . g s$ 
“ghe had been strongly advised by eminent Coun- 
sel in Éngland and in Ipdia that her right to get 
Possession of the entire disputed estate’ Was unas: 
sailable under the Mithila law, in spite of thé 
will set up by. the other side which, even ‘if gen 
mn, (which is denied) was void under the Mithila 
aw, 

must be unfounded. We are clearly of 
opinion that Vivada Chintamani does not, 
give the wife the right to demand parti- 
tion, and that all that that authority_can 
be taken to have laid down is that. as 
under the Mitakshara, the wife is. to re- 
ceive, a share equal to that of a son when 
her husband chooses to make an, equal, 
division of his self-acquisitions,. or, chooses. 
01" is forced by the sons to. divide the 
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la authorities on Vyavahara, and that 
the Vivada Chintamani, like the Mitak- 
: gharas definitely lays down that in an 
undivided family a widow takes nothing 
by survivorship. - This in fact led Mr. 
' Jha to dwell on the rights of the wife as 
“a wife, though what the appellant was 
seeking to enforce is her right not as a 
wife, but as a widow, in order to avoid 
the bequest. Weare also of opinion that 
' that consent that Vachaspati Misra speaks 
of is the consent of the anvaya and that 
it ‘is by no means clear, to say the least, 
that Vachaspati Misra included the wife 
in that body: We are inclined, in view 
of what he says in the section on Deya 
as regards the necessity of consent, to 
think that Vachaspati Misra intended to 
restrict thé anvaya whose consent he con- 
sidered necessary, to such descendants as 
acquire by birth an interest in the -pro- 
perty in the hands of the father; if so, 
he could not have included the wife im 
the anvaya. lt seems to us that the pro- 
‘hibition of'a gift cf the entire wealth 
without the consent of the anvaya was 
understood by Vachaspati Misra himself 
to be in the nature of a moral injunc- 
tion, and that even in his view a gift of 
the entire wealth made without -the ‘con- 
sent of the anvaya was not void.. 
- The wife’s right to maintenance is a 
different matter from a right to avoid a 
gift of the entire property made by the 
husband. It will not be difficult to re- 
concile the wife’s rights to maintenance, 
-as laid down in modern decisions, with 
the factum valet view of a gift of his 
entire property by the husband; the gift 
may stand and the wife’s maintenance 
charged on the property as in Jamna v. 
Machul Sahu (52). I£ the wife be assumed 
to be included in the anvaya, and if it be 
further assumed that her consent is so 
essential that a gift of the entire estate will, 
according tothe Mithila School, fail unless it 
is made with her consent, the question would 
‘still remain whether that would entitle the 
appellant to avoid the bequest which is 
not a bequest of the entire property but 
makes an exception in favour of the ap- 
pellant and may even have been made 
with her consent. She claims to have pro- 
ceeded with the negotiations on the -foot= 
«ng that she ‘had aight to the estate in 
spite of her husband’s will. For the pur- 
+ poses of the negotiations she may have 
been entitled to-assume that that was so, 


‘but it is impossible to conceive of emin-- 
> (52) 2 A 315; 4 Ind, Jur. 414, - tS 
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ent Counsel in’ England and in India æ- 
vising her that her right to get possession of 
the entire estate in spite of her husbands 
will was unassailable under the Mithila 
law. In our opinion the Mithila law does 
not entitle her to doso; she has signal- 
ly failed to show that she was a ĉo-par- 
cener of her husband, a claim Which, if it 
means anything at all in the circumst- 
ances of this case, means a right of sur- 
vivotship and the consequent right to 
avoid the husband's testamentary disposi- 
tion of the property against the survivor's 
right to take the estate on his death. 
She has also failed to show that as a 
widow she is entitled to avoid the will ° 
on the ground that it was made without . 
her consent, 
as entirely unfounded her contention that 
the compromise should not be given effect 
to because it is an unconscionable barga- 
in. These being our views, we are clearly 
of opinion that the plaintiff had very lit- 
tle chance of success in her suit for the 
estate on the ground of fraud, and in all 
probability equally little chance of success on 
the basis of the Mithilalaw as urged for her. 

Is the compromise for no consideration or 
for grossly inadequate consideration 


` It is contended on behalf of the plain- 
tiff that the maintenance, house rent and 
conveyance ‘which the compromise gave 
her was what she would have got in any 
case even if her suit for possession of the 
estate had failed. The decree for arrears 
of maintenance was also forno more than 
was due to her, as under the Hindu Law 
she was entitled to maintenance’ from 
the time of the death of her husband. 
She therefore received no consideration 
whatsoever for “surrendering her claims to 
the estate and her right to the jewellery. 
and the gardens. This compromise should 
therefore, it is urged, not be recorded. We 
are unable to accept this contention. A 
compromise ¿of a disputed claim stands 
upon a different footing from a transfer of a 
vested interest. ` ` : 

“A compromise isan agreement to pus an end 
to disputes and terminate or avoid litigation; and in. 
such case the consideration.which each party receives 
is not the sacrifice of a right but the abandonment of 
a claim:” see Trigge v. Lavallee (53). 

In this case Lord Kingsdown observed 
that an English compromise is the same 
as the French “transaction” and is based 
upon the civil law, and that though the 
case was to be decided under the French 
Law, the English Law was the same. His 

(3) (1862) 15 Moor. P O27141; 1 NR 454; 11 WR 
404; 8 L T 154, : 
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Lordship referred to the House of Lords 
case of Stewart v. Stewart’ (54), where it 
was held by Lord Cotienham that the 
rile of the civil law was adopted both in 
England and in France. We think that 
in this respect there is no difference in 
any law based upon a civilized system. 
In Stapilion v. Stapilton (55), Hardwicke, 
L. C., rełerred to Cann v. Cann (56) in 
which Lord Macclesfield had laid down 
that an agreement entered into upon a 
supposition of a right or a doubtful rfght, 
though it afterwards comes out that the 


right was on the other side, shall be bind- 


ing, and the right shall not prevail 
against the agreement of the parties, for 
the right must always be on one side or 

: the other; and therefore the compromise of 
‘a doubtful right is a sufficient foundation 
of an agreement. In the same book 
(White and Tudor, 9th Edn. Vol. 1, p. 185) 
the law on the subject has been thus enun- 
ciated: 

“The compromise of doubtful claims, whatever 
may be the actual rights of the parties has, from 
the policy of preventing litigation, been generally 
upheld in all enlightened systems of jurisprudence 
. . « Im our law, it is clear that if a person, after 
due deliberation, enters into an agreement for the 
purpose of compromising a claim made bona fide 
to which he believed himself to be liable, and with 
the nature and extent of which he is fully acquainted, 
the compromise of such a claim is a sufficient con- 
sideration for the agreement, and a court of equity 
without inquiring whether he was in truth liable to 
the claim, will compel a specific performance......... 


The real consideration and motive of a compromise | 


as wéll in our law as in the civil law and systems 
derived from it, is not the sacrifice ofa right but the 
abandonment of a claim. In dealing with a com- 
promise, always supposing to be a thing that ‘is with- 
in the. power of each party, if honestly done, all that 
a court of justice has todo isto ascertain that the 
claim or the representation on the one side is bona 
fide and truly made, and that on the other side the 
answer or defence or counter-claim is also bona fide 
and truly made.” 

In the case before us, whatever may 
be said about the claim put forward by the 
plaintiff on the basis of fraud in connec- 
tion with the probate proceedings and 
on the basis of the Mithila law, or in respect 
of the jewellery 
personal properties, there is no doubt that 
the defendants, who had 
bate of the will of Ugrah Mohan Thakur, 
honestly believed that they were justi- 
fied in resisting the claim of the plaintiff 
and that she-was not entitled to get 
anything more than the Rs. 100 per month 
which was allowed to her under the will 
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of her husband. Their agreeing to suffer 
a decree for past and future maintenance 
and for house rent aud conveyance was 
good and sufficient consideration for the 
plaintiff to abandon the rest of her claims. 
In Miles v. New Zealand Alford Estate 
Co. (57) it was held -that a bona fide 
compromise of a real claim was good con- 
sideration whether the claim would have- 
been successful or not. Bowen, L. Jah 
page 291 * Observed as follows: A 
“It seems to me that if an i i iti 
fide forbears a right to litigato a papa seg eed 
fact which is not vexatious or frivolous to litigate 
he does give up something of value. It is a mistake 
to suppose it is not an advantage, which a suiter is 
capable of appreciating, to be able to litigate his claim 
even if he turns out to be wrong. It seems to mo itis 
equally a mistake to suppose that it is not sometimes 
a disadvantage to aman to have to defend an action 
even ifin the endhe succeeds in his defence: and, 
I think therefore, that the reality of the claim which 
ig given up must bemeasured not by the state of 
the law as itis ultimately discovered to be, but by. 
the state ofthe knowledge of the person who at the. 
time has to judge and make the concession. Other- 
wisa you would have to try the whole cause to know. 
if the man had aright tocompromise it, and with 
regard to the questions of law it is obvious you could 
never safely compromise a question of law at all."3 
We have already shown that it is absolu- 
tely irrelevant in this connection what rights 
the appellant actually had under the 
Mithila law though for other reasons - 
already indicated we have dealt with 
those rights. Our decision on that point: ’ 
cannot affect the position that in a compro-' 
mise of bona fide claims, the real considera- 
tion received by each party is the abandon- 
ment of his claim by the other. In Knowles 
v. Roberts (58) in an action to enforce the 
compromise of a former action brought in 
assertion of a right plaintif was not allowed 
to set outin his statement of claim allega- 
tions as tohis right and the - corresponding 
liabilities of defendant which were con-' 
tained in his former statement of claim. 
Such allegations wereordered to be struck. 
out. It should be borne in mind that the 
compromise beforeus is not a compromise 
between strangers but substantially bet- 
ween members of the same family, the 
widow of Ugrah Mohan Thakur on the one 
side and his néphew and residuary legatea 
onthe other. About family settlements, - 
White and Tudor, Edn. 9, Vol. I page 198, 
basing upon the case of Stapilton v. Stapil-° 
ton (95) already referred to ‘says as 
follows.— į 


(57) (1886) 32 Oh. D 266; 55 L J Gh, 801,34 W R 
. 6 


PP (1839) 6 Ol. & F 911; Mad. & |R 401;49 R R 669; 54 L T 582. 


3 (1739) 1 Atk. 2. 


5 
Be (1721) 1 Wins. 728, 


1 


(58) (1888) 38. Oh. D 263; 58 L T259. ` ip 
T#Pago of (1888) 82 Oh, D.—[@a.]) TM 


Bå . 


“From the ¢ case of Stapilion v, Stapilton (55):down 
tothe present day the current of authorities has 
been uniform, and wherever doubts and disputes 
have grisen with regard totherights of different 
ipeimbers of tha.came family.. ‘and: ‘fair compromises 

| hilve ‘béer entered ‘into fo preserve the ‘harmony 
and affection | or to save the honour of the family 
thoes’ arrangements ‘have been sustiined ly this 
court, albeit, perhaps resting’ upon grounds” which 
would not, Ware been’ considered ‘satislactory if ‘the 
tra, action. had occurred between mere -8trangers,” 


n ‘Williams v. Williams (59) it has been 
held sihat ‘a family arrangement may be 
such as the cowt will uphold,- although 
there are no rights in dispute ‘and if 
sufficient motive for the arrangement is 
proved, the court will not “consider the 
quantum :of.the consideration. This prin- 
ciple has ‘been ‘followed repeatedly in 
India. In the case of Helan Dasi v. Durga 
Das Mundal (60), Mookerjee, J., held that 
if ‘parties settle a dispute such settlement 
would not ‘be set aside on ‘the ground that 
it gave toone.of the parties more than 
what’ he might possibly have recovered if 
he had taken the judgmént of the court 
upon the matters then in difference between 
them. His Lordship followéd the’ decisions 


in Williams v. Williams (59) and Stapilion . 


vs Stapilton (55) referred to.above. No. doubt 
a family arrangement may be set aside 


as was ‘Taid down by Mookerjee, J..in the case - 


of Satya Kumar v; Satya Kirpal 31nd. Cas. 
247: (61) onthe, ground of mistake,:in equality 
of t position, or undue. influence, coercion, fraud, 
or any other similar ground ‘put that any. 
such. allegation, -must be clearly established. 
we ‘have. held that there isnosuch ground 
n this ¢ case. “Assuming for a moment that- 
the points” ‘of Mithila law propounded for 
the appellant, were found to be. correct, that 
would not “be aground for setting ‘aside 
the’ compromise. Their Lordships of the 
J Fiidicial’ ‘Committee in. the case of Rajunder 
Narain Rae y, Bijai Govind Singh-(62) at 
P: 249% observed as folows:— 
“uthe appellants are nòt entitled to avail them- 
selves ‘of “all, the light” which subsequent investigation 
in‘the-coursé ‘bfthe ‘suit ‘has ‘thrown upon their 


claims. Ifthe. nature or the extent of the rights 
of the respective parties could be considered as the 
fair subject of doubf atthe date,of -the deed, and if, 
toavoid-expense and delay by legal inquiry they 
agreed, ‘to settle ‘the contest by an-amicable arrange- 
ment, ‘such transaction -is not to be disturbed on: the 
ground of-the inequality of benefit which either party 
may “eventually hate received from it.” 


‘There thé heirs of the deceased had given 


up a nidiety ofa right which was doubtful © 
aj the time but Become guite clear subsequ- ` 


(59) (1867).2 Ch. A 204; 2 Dr. & Sm. 318: 
ə (60) 40 L J 323, 
e (61) 3 Ind. Cas 247; 10-0 L -J 503. 
482): 2 ME A 181; 1 Moor. PCH, i Sar. 175. | 
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ently, and itwasurged that the respondepis 
should not be allowed to take advantage 
of it. Inthe case before us there was no 
mistake. The lady has deposed that she 
knew her position underthe Mithila law; 
and if she compromised willingly as we 
have held she did, she is bound by it. In 
the cåse of Ram Nirunjun Singhy. Prayag 
Singh (63) their Lordships quoted with 
approval Kerron Fraud and observed: 


“Mistake inlaw is not a ground for setting aside 
a compromise, if the parties to the transaction were 
in difficnlty and doubt, and wished to put an end 
to disputes and to terminate or avoid litigation, 
If one or more parties having, or supposing. they 
have, claims upin a given subject-matter, or claims 
against each other, agree to compromise these claims, 
and the knowledge or means of knowledge, of each 
of them with respect to the mode in which, and the - 
dircumstances under ‘which, his claim arises, stand 
upon an equal footing, and ‘there is absence of fraud 
or misrepresentation, the transaction is binding, 
although the conclusion at which the parties may 
have arrived is not that which a court of Justice 
would have arrived at had its decision been ‘sought. 
The realconsideration whjch each party 1eceives 
under acompromise being, not the sacrifice of the 
right, but the settlement of the dispute, and the 
abandonment ofthe claim Itisno objection to the 
validity of the transaction that the right was really 
in one ofthe parties only, and that the others have 
no tight whatever. If, for instance, two parties 
claim adversely to each other the inheritance of 
a déceased person, and, in order to avoid litigation 

agree to divide the inheritance, it is no ground 
{or setting aside the agreement that only one was 
heir, and that the other gave up the mght which 
he really possessed. The fact that the one may 
have had no claim is immaterial, if he was honestly 
mistaken as to his claim. lt is enough if, at the’ 
time òf the compromise, he may have ‘believed’ - he 
had a claim, and that the parties -have, by the 
transaction, avoided the necessity of going ‘to law, 
To render valid the compromise of a litigation, it 
ig not even necessary that the question in dispute 
should ` really be doubtful, if the ‘parties bona fide 
consider it ‘to be so, It is enough to render a 
compromise valid, that there is a question to be 
decided between them, A compromise of doubtful 
rights wilt not be set aside on’ any ‘other’ ‘ground 
than fraud.” h 

This is the rule of law regarding com- 
promise ‘generally. Butthat the courts. go, 
still further in favour of upholding com- 
promise by which family disputes are. 
settled, appears. from the following passage, 


in the same treatise, p.360: 

“The: ‘principles which apply to the case of ordir 
nary compromise between strangers, do mot equally 
apply to thecase of‘compromiee in the nature ‘of 
family arrangements Family -arrangements are- 
governed by a special equity peculiar to themselyes, 
and will be enforced if honestly made, although, 
they haye not been meant as a compromise, bus 
havé proceeded from an error of all parties, ori- 
ginating in mistake or ignorance of fact as 10 what 
their rights actually are, or of the points on ‘which 
their rights actually depend,” 


(63) 8 O 138; 10 OLR 66, 


1983 


Here the compromise was not even of. a 
doubtful claim but of something much 
” weaker, of a novel claim based principally 
on a novel reading of imperfect editions 
of the Vivada Chintamani and the Dvaita 
Parisisjta. In our own High Court similar 
views have, been taken in the cdse of 
Jagdam Sahay v. Rupnarain Mahton (64) 
where it was held that where there was a 
supposition of the rightin both parties end 
the right is a doubtful one,an agreement 
of compromise entered into by the parties 


- ig binding on them irrespective of the ~ 


fact whether in trath the properties in 
dispute belonged to one party or to the 
“other and in the case of Gajadhar_ Prasad 
v. Lachhuman. Lal (65) in which it was 
` held that if there wasa bona fide claim 
made, although it might turn out in the 
end that there was not substance im it, an 
arrangement come to by all the members 
of the | family to settle that claim was a 
valid agreement and binding upon all the 
parties concerned. The contention of the 
appellant assumes that the. plaintiff would 
have necessatily beer awarded mainten- 
ance at Rs. 1,009 per month from the date 
of her husband's death, but this assump- 
tion is in our opinion entirely unjustified. 
We have already discussed the financial 
position of thé estate and have shown that 
tt would have, prevented any court from 
allowing her maintenance at that rate from 
the death of her husband. For thé first 14 
or 15. years she would Have got much 
less than this: Possibly the court would 
have ordered asormewhat higher mainten- 
ance to. take effect after the debt-was 
discharged, but one cannot be sure of this. 
‘If under the circumstances the compro- 
mise was for maintenance at an uniform 
rate of Rs. 1,000 per month on the con- 
dition that the lady surrendered her claim 
to the estate, jewellery, - gardens, ete., the 
compromise cannot be said to be with- 
out consideration, and cannot be ignored 
on that ground. This being our con- 
Glusion we hold that the compromise was 
neither unjust to her nor an, improvident 
aston her part. The question therefore of 
exercising the inherent power of the court 
assuming that there is any such power in 
spite of the mandatory provision of 0; 
XXII, r..3, Civil Procedure Code does 
nob arise, “If we have any such power, 
this is certainly not à` casein’ which 


(61) 84 Ind. Cas. 208, À T R 1994 Pat 736, 5P L T 
5. 
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that power can reasonably be exérdised. 
Reliance was -placed on behalf 
of - the appellant on the Observations 


“of their Lordships of the Jiidicist Com- 


niittée in the čase of Sourendra Nath Mitra 
7. Tarubala Dasi (15), case already refer- 
red to wher we were dealing with ‘the. Bp- 
plicability of a doctrine of a par ‘danashin 
lady to this case. Their Lotdships referred 


‘to the case-of Neale v. Gordon Lenriox (14), 


and then observed, with respect to 0. KAI, 
r. 3, Civil Procedure Code, that : 

“The words ofthe ruledé not in terms appear to 
confer a. discretion on the court, bùt their. Lordships 
desire to say nothing-to prejudge @ contention that 
the courts retain an inherent power not to allow, their 
proceedings to be used’ to work a substantial injustice 
Buch as emerged i in the case of-Nedle v. -Gordon Lene 
nox (14) " 

The case of Neale v. Gorden Leiunox (14) 
was one of a compromisé entered into: By 
Counsel. Heérée'tHe compromise was: enteréd 
into by the lady hétself, and as Was. poitit- 
ed out by theit Lordships im the cabe of 
Séurendra Nath Mitra Y., Taritbala' Dasi 
(15) cases here have to be decided according 
tothe law prevailing in this cone rs 
Their Lordships observéd: 

“Their Lordships: approach: the dase, Waring 
inmind that the questions: in issue’ have’. to- be, 


-determined in accordance with. tha law, in. India, and 


that it by no means. follows. ‘that implications, of 
authority, which are readily’ inferred in other countries, 
ought to be established in the conditiéns which prè- 
Wail in India" 

Under oui'law should a: grossly unfair 
compromise come before a court, ds’ for 
example, where a helpless’ person, ‘such: as 
ah, inexperienced pardandshan lady, has been 
induced to agree to an unconscionable bàr- 
gain, sucha compromise would be ignored 
or relieved against without relying upon the 
principle’ laid down in Neale v. Gordon 
Lennox (14). For the court will be’ entitled 
in the circumstances to presume that. such 
a compromise could not have been entered 
into by the helpless person except under 
the influence of fraud or coercion,. eté., or 
that it could not have been intélligently 
entered into; in ether words, that thé act of 
physical execution was not accompanied by 
the necessary mental act. For these reasons 
we are of opinion that the compromise cai- 
riot be interferéd with on the ground urged, 
üiz., that the terms are unjustto the Appel 
Tant and that it was improvidént on her 
part to accept them. 
= We now come to the various’ Tegal ob 
jections raised on behalf of the _dppélifant 
against the lawful character of the compro- 
mise and against its being recorded. These 


„are: Hiit thé compromise gumer be 


2 
s t 
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recorded as no decree can be passed on its 
basis under s.42, Specific Relief Act. (2) 

* That a compromise not specifically enforcea- 
ble cannot be recorded and that the compro- 
inise in question is not so enforceable. (3) 
That the contract to compromise stands res- 
cinded on account of the defendants not 
having performed their part of the obli- 
gations arising underit. (4) That all the 
defendants not having joined in the compro- 
mise, it is unfit to be recorded. (5) That 
the compromise is unlawful, as it involves 
a transfer to the defendant of the shebait- 
ship right of the lady and such a transfer is 
void under the Hindu Law. (6) That some 
‘of the terms of the compromise and the 
identity of the parties to it are vague 
and unascerlainable, and asthe vague and 
uncertain part cannot be separated from the 
rest of the compromise, the whole of it is 
void. (7) That the compromise is unlawful, 
as Mr. Savi being an executor had no 
power to compromise the suit and create 
a charge on the estate without the permission 
of the Probate Court. 

Three grounds have also been urged as 
barring proceedings for the recording of the 
compromise. ‘They are: (1). That the 
inquiry is barred by the principle of res 
judicata. (2) That the petition of compro- 
mise required registration and, not ‘being so 
registered, cannot beused in evidence and 
acted upon and that it bars oral evidence. 
(3) That the defendants waived their right 
to have the compromise recorded. 

Is the compromise unfit to be recorded on 
the ground that no decree can be passed on 
its basis under s. 42, Specific Relief Act ? 

The contention of the appellant in this 
respect may be summarized thus. The 
compromise provides {for a maintenance of 
Rs. 1,000 per month payable in future, 
which is to be a charge on the estate, provision 
for a house and a conveyance and a decree 
for arrears of maintenance which is also to 
be a charge on the estate. Now it is con- 
tended that under the terms of the com- 
promise no decree capableof execution can 
be passed for future maintenance, house and 
conveyance as the compromise only declares 
that the plaintiff’s right to get these things 
from the defendant, and these obligations, 
it issaid, can only be enforced by suit es- 
pecially as¢he maintenance has been declar- 
ed a chargeon the estate and sucha charge 
cannot be enforced in execution proceedings, 
In respect of the arrears of maintenance the 
compromise provides for an executable 
decree, but ft is urged that as the com- 

* promise; provides their being charged up- 
e s = 
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on the estate, this also cannot be enfofced 
in execution of. the decree, but will re- 
quire a separate suit. This being «he 
case and the plaintiff being entitled to 
other reliefs than a mere declaration, s. 42, 
Specific Relief Act, it is urged, bars the 
pasting of any decree. It is further con- 
tended that the plaintiff's abandoning her 
other reliefs amounts to her not suing for 
them at all and thus s. 42 of the Act, 
comes into operation, and no compromise 
can be recorded unless the court is in a 
position to pass decree in accordance with 
it while the only decree which the court 
can pass in this case being a declaratory 
one is barred bys. 42, Specific Relief Act. 
Reliance has been placed upon the case 
of Aubhoyessury Dabee v. Gouri Sunkar 
Panday (66) and Matangini Dassee v. Cho- 
oneymoney Dassee (67). 

The first of these cases laid down that 
where a consent decree ordered the pay- 
ment of the decretal amount by instal- 
ments and properties mentioned in the 
Schedule of the decree stood charged for 
the payments of the instalments, the pro- 
perties could not be sold in execution of 
the decree, but that aseparate suit was 
necessary under s. 67, Transfer of Property 
Act. The second case laid down that where 
a decree declared the amount payable to 
the plaintiff in respect of future mainten- 
ance and made it a charge upon. the 
estate of the testator, such a charge was 
properly enforceable by suit and could not be 
given effectto in execution. Reliance has 
also been placed upon the case of Gobinda 
Chandra Palv. Dwarka Nath Pal (68) 
where a suit was brought onthe basis of a 
compromise decree which created a charge 
upon immovable property. The suit was 
decreed and the High Court on appeal 
upheld the decree; this implies that the 
initial compromise decree could not be en- 
forced in execution. Further reliance is 
placed upon the case of Sarada Prosad Roy 
v. Mohan Saha 85 Ind. Cas. 629 (69) for the 
proposition that when a plaintiff abandons the 
other reliefs claimed in the suitor does not 
offer evidence in support of them,this amounts 
to his not suing for such other reliefs at all. 

The considerations which arise on the 
contentions for the appellant on this branch 
of the case are these: (|) Whether the 
decree which can be passed on the basis of 
the compromise in question, can only be 
a declaratory decree and ‘thus not enforce- 

(66) 22 0 859. 


67) 22 C 903. 
(e 35 C 837;12 OW WN 849; 70L J 492. 
69) 85 Ind, Oas. 629; A 1 R 1925 Oal, 819. 
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able inthe execution department? (2) Does 
:the compromise amount to the plaintiff ab- 
andoning her other relief$ and does the 
passing of a purely declaratory decree so far 
as the future maintenance is concerned offend 
against the provisions of s. 42, Specific 
Relief» Act ? i 
It may». at once be conceded that after 
the passing of the Specific Relief Act, s. 
42 of that Act, is the only law which 
authorizes a court to passa declaratosy de- 
cree, and we need not refer tothe cases 
cited by the appellant to show that where 
a plaintiff, being entitled to other reliefs, 
does not seek them, he is not entitled toa 
.pure declaration. The court will not 
merely make a declaration of a hypothe- 
tical or an abstract right without any re- 
ference to its practical utility. Now as to 
the first consideration set out above, there 
is not the least doubt in our minds that 
in this case a fully effective executable 
decree can be passed, as has in fact been 
.done by the learned Subordinate Judge. 
So far asthe arréarsof maintenance are 
concerned, the compromise itself expressly 
provides for the passing of an executable 
decree. The objection about the decree 
not being executable on the ground that it 
created a charge on the estate is unten- 
able.. The two cases Aubhoyessury Dabee v. 
_ Gouri Sunkar Panday (66) and Matangini 
Dassee v. Chooneymoney Da see (67, re- 
lied upon by the appellant were decided 
before the passing of the Civil Procedure 
Code of 1908. Since then s. 99, Transfer 
of Property Act, which required the insti- 
tution of a separate suit to enforce a 
charge has been transferred with some 
modification to O. XXXIV, Civil Procedure 
Code and as a result a decree creating a 
charge is: now clearly executable. The 
change in.law was pointed out in Calcutta 


in the case of Tarak Nath Adhikari v. - 


Bhubaneshwar Mitra (70) and in this 
Court in Brajasundari Debi v. Sarat 
Kumari (71), a case arising out of pro- 
ceedings in execution of a decree which 
awarded maintenance and charged it on 
an estate. Sharfuddin and Chapman, JJ., 
held that if a chargeis created by the decree 
itself, no fresh suit is necessary for 
enforcing it and that it can be enforced by 
. putting the decree into execution. Apart 
from this the case in Matangini Dassee v, 
Chooneymoney Dassee (67), was based upon 
the consideration that there was a deed 


-< K 30 Ind. Cas 988; 42 O 780. 
w e Cas. 791; 2 P LJ 55; (1917) Pat. 67; 3- 
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creating thecharge as directed by the first 


‘decree, and that deed was the basis of the 


second suit. That such a decree can be 
enforced in execution has been clearky 
explained by Sir Dinshaw Mulla in his 
commentary on the Civil Procedure Colle, 
Edition 9, p. 938, under O. XXXIV, r. 14, 
where the learned commentator has indi- 
cated that in order to come within the 
prohibition of that rule the mortgage or 
charge for which a suit is necessary should 
be priorto the decree. The plain meaning 
of O. XXXIV, r. 14, and authority alike leave 
no doubt that so far as the decree for the 
past maintenance is concerned, it can be 
executed and that no separate suit will be 
necessary for enforcing the charge. As 
regards the future maintenance and’ the 
provision for house and conveyance, the 
compromise does not expressly say that the 
liability of the defendant in these respects 
can beenforced in the execution depart- 
ment, but there is nothing to prevent the 
court from passing an executable decree 
for them as well. A “decree” has been 
definedin the Civil Procedure Code as: 
“the formal éxpression of an adjudication which 
Bo far as regards the court expressing it, conclusively 
determines the rights of parties with regard to all 
or any of the matters in controversy in suit.” 

Now this determination may be arrived 
in one of two ways: either after contest 
by the court coming to its own conclusion 
on the materials placed before it or on 
the parties themselves agreeing to settle’ 
their difference on certain lines and asking 
the court to adjudicate their respec- 
tive rights and liabilities in accordance 
with that settlemept. In both cases the 
court has to pass orders. In one case the 
order is based on the decision of the 
court itself, and in the other the court 
after being informed of the agreement of 
the parties makes a formal adjudication 
on the basis of the agreement. In both 
cases the court will generally order the 
parties to carry out their respective obliga- 
tions. An adjudication may, in some cases, 
be purely declaratory; this will happen if a 
declaration be sufficient to give the party 
having a right all the relief he is in 
need of. If, on the other hand, a declara- 
tion is not enough, the court will order 
the party who has infringed the right 
of another to restore that right to the 
rightful party as found bye the court, or 
as admitted by thé other party. Whdt 
the parties do in a compromise of a suit ə 
is to adjust their rights and liabilities* 
outside the court, and then come and ask the 
court to recognize those rights and liabilities 
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‘and passits formal expression of adjudica- 
tion accordingly. This is what is provided in 
| O. XXIII, r. 3. The court is required to 
` f¥ecord the compromise, which thus really 
takes the place of a judgment in a con- 
‘tested suit. In the present case the def- 
endants’ have by the compromise accept- 
"ed a-Jfability to pay maintenance at a 
certain rate and to provide a house and 
‘a conveyance, The actual words of the 
compromise are’ 
~- “Defendants Nos I and 2 agreeito pay and will pay 
to ,the--plaintiff till her death Rs. 1,000 per month 
for her maintenance from the beginning of November 
etc., etc, The said maintenauce will be a charge 
on the estate of Babu Ugrah Mohan'Thukur aforesaid.” 
Similar is the term about the house 
‘and the conveyance, except that there is 
no mention of a charge. Hereis an ad- 
‘mission of liabilities and a promise of the 
defendants +o discharge them, “and the 
parties have asked the court to pass a 
“decree on the basis of them. The plain- 
tiff in her suit-asked the court, in case 
‘her claim to the -estate failed, to adjudi- 
‘cate the amount of maintenance and to 
order the defendant to pay it. The plain- 
tiff and defendants have agreed that the 
amount shall be Rs. 1,000 per month. It 
cannot be seriously maintained and not- 
‘hing has been urged before us to show, 
that had the case been decided on contest 
and had the court fixed the amount of 
maintenance payable to the plaintiff, the 
court would not have been competent to 
order the defendants to pay the amount, 
or that such an order would not have 
been enforceable. “What difference can 
it make if instead ofethe court determi- 
ning the amount of maintenance to 
be paid to the plaintiff, the amount 
is settled by the parties themselves? 
We are therefore of opinion that on 
this compromise the court below was 
not incompetent to pass an executable 
decree. No doubt a practice has 
grown up according to which when a suit 
is compromised, a formal decree is not 
drawn up specifying the orders of the court 
but the decree drawn up says that thesuit 
is decreed or dismissed (as the case may he) 
in the terms of the compromise -and the 
petition of compromise is attached to tHe 
decree as an annexure. Nevertheless as 
soon as the petitionof compromise is adopt- 
afl as a part*of the decree it passes from 
the domain Of mere contracts into that of 
*decrees and the promise of a party to pay 
is-converted into an order of the court 
to-that party to pay. We may here refer 
to Seton” on` “Judgments and Orders,” 
e ea e 
es 
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Vol. 1, p. 124, where the learned’ autho? 
gives the form of a judgmenton consent thus: 

“And the plaintiff and the defendant-by their-Countel 
or (solicitors) consenting-to this judgment (or order) 
this. court doth order...” ~~ 

Seton further notes: ` ` : 

“that a compromise ought not be intraduged: into 
the bédy of the order, but either identified or schedul- 
ed. It is however common practice to insert uncer- 
takings in the body ofthe order and inthe event of 
breach the undertaking may be enforced by: writ 
of atigchment, whereas if it forms part offtheagreement 
set forth in the schedule, proceedings in the 
nature of specific performance might be necessary.” 

This of course, is the practice in England. 
In India it has been held that a compromise 
attached to a formal decree. has the same 
effect as -if it were embodied in the decree 
itself. Order XXIII, r. 3, imperatively 


lays down that the court after-according the . 


compromise shall pass- a decree in accord- 
ance therewith, and though the decree 
actually drawn up in this case is not 
strictly formal, the compromise petition 
having been simply attached to the decree, 
we propose while dealing with the con- 
nected Civil Revision No. 483 of 1982 to 
order a fresh and formal decree to be drawn 
up as required by law and as indicated -by 
Seton. 

That anexecutable decree can be pass- 
ed for future maintenance, that is a decree 
entitling the decree-holder to realize such 
maintenance in execution proceedings ad- 
mits of no doubt. Such a decree washeld 
to be executable by a Full Bench of the 
Calcutta High Court inthe case of Ashutosh 
Banerjee v. Lukhmoni Debya (72),and was as 


-a matter of fact passed: by their Lordships 


of the Privy Council in Ekradesawar Singh 
v. Janeshwari Bahusain (20a) though the 
precise question now raised by _ the 
appellant was not directly decided there. 
Assuming for a moment that such a 
decree cannot be passed under the law 
on the ground that the cause of action 
for future maintenance has not yet arisen 
as the learned Judges who referred the case 
tothe Full Bench in Ashutosh Banerjee v. 
Lukhmoni Debya (72) were inclined to hold, 


“the plaintiff can again have no grievanee 


whatsoever: foron such an assumption the 
only decree possible would be a declaratory 
one and s.42, Specific Relief Act, could thus 
have no application, It was however con- 
tended that though such a decree can be 
passed under the law, it cannot be passed 
in the present case, as it has not been 
provided for in the compromisa and it will 
be going beyond the terms’ of the eom- 
promise to pass an executable decree: We 

(72) 19 O 139. . e > 
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hdwever do not think “so.. In our opinion 
‘as 'we have already indicated an order pass- 


et under O. XXII red, to a party to per- 
form an obligation, which he has himself 
undertaken, is not an interference withthe 
compromise. The parties have asked the court 
to pass a decree according tothe terms of 
the compromise, and in doing so the court 
has to add its command to the undertakings 
of the parties. : = 
Assuming however that the court is pre- 
cluded from passing an executable decree 


for future maintenance under the terms of - 


the compromise, even then s. 42, Specific 
Relief Act, will not bar the passing of such 
a decree. The plaintiffin fact didsue for all 
the reliefs to which she was entitled to at the 
time. Therefore in our opinion, the require- 
menisofs.42, Specific Relief Act, have been 
fully complied with. The Calcutta cese of 
Sarada Prosad Roy v.Mohan Soha 85 Ind. Cas 
629 (69), which has been cited for the 
appellant, must be treated as a decision on 
its own special facts. We agree that s. 42, 
Specific Relief Act, is intended to avoid a 
multiplicity ofsuits. The Legislature wants 
that all the possible reliefs which a plain- 
tiffis entitled to get must, except as other- 
wise provided, be included in one suit, but we 
see nothing in the law to prevent a plaintiff 
after he has brought a suit for all the reliefs 
to content himself with a pure declaration if 
that be all that is necessary in the circum- 
stances. Unlikethe Calcutta case, we have 
here a caseof acompromise, and O. XXIII, 


‘y.3 makes no distinctionon the score of the 


nature of decree to be passed inthe suit. 
Apart from this, in our opinion the plaint- 
iff need not havesued for any relief, except 
a declaration, so far as the future maintenan- 
ce is concerned. Future maintenance had not 
‘fallen due, and the plaintiff had no cause 
of action in respect of it. Though it has 
been held that an executable decree for 
future maintenance can be passed, it has 
nowhere been laid down -that a plaintiff 
must sue for sucha decree. If a plaintiff 
chooses to seek a declaration only for future 


maintenancefor which the cause of aetion 


has not accrued, s. 42, Specific Relief Act, 
cannot standin his way where the words 
“able to seek further relief” mean “able 
to seek” it on the. dateof the suit : See Go- 
vinda v. Perumdevi (73). It is obvious that 
the plaintiff cannot be said to have been 
able to seek the relief of realization of the 
future maintenance, which had not fallen 
due till the date- of the institution of the 
suit, Therefore the plaintiff “ifshe had’ so 
(73) 12 M 136. i 
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chosén could have sought a declaration 


_of right regarding her future maintenance 


and for fixing its amount, without asking 
for an executable decree for it. We haye 
however shown that an executable decree 
for future maintenance can be passed on 
the basis of the compromise before us, and 
the learned Subordinate 
Judge wasright in passing such a decree, 
and we propose, in disposing of the revisi- 
onal application, to see that the decree is 
made clear and formal. , . 

` Can the recording of this compromise be re- 
fused on the ground that its terms are not 
spectfically enforceable ? 

The contention on behalf ofthe appel- 
lant has beenthat the defendant's applica- 


‘tion to récord the compromise was on the 


same footing as if it were a suit for specific 
performance of a contract, thata pro- 
ceeding under O. XXIII, 1.3 isa speedy 
remedy alternative to such a suit, that the 
terms of the compromise, at any rate 
several of them, are not specifically enfor- 
csable and two of them not enforceable at 
all, and that therefcra the compromise 
cannot be recorded as an order for re- 


‘cording a compromise means the passing of 
‘a decree, which in effect would be a decree 


for the specific performance of a contract, 
It is urged that the obligation of the de- 
fendant to provide a house and a conveyan- 
ce for the plaintiff cannot be specifically 
enforced, The payment of the future 
maintenance onthe due date (the first of 
each month) cannot also be specifically 
enforced nor the payment of the past 
maintenance. There are however two terms 
which cannot be enforced at all, namely, 
the one contained in para. 6 of the petition 
that the defendant will be obedient to the 
plaintiff and look after her, and the pro; 
vision in para. 3 that the interest on the 
arrears of maintenance will be spent by 
the plaintiff in consultation with Suraj 
Mohan on a scholarship fund and reli- 
gious work. There must be. mutuality 
in specific performance and as the plaintiff 
could not have secured specific performance 
of these terms from the defendants, the 
defendants on their part canmot claim from 
the plaintiff specific performance of her part 
of the contract, namely, that she should 


- get her other claims dismissed? 


e 
Now it may at orice be cohcedadithat 
the provision in O. XXIII, r. 3 for an inquiry 
about the fact and - lawfulness. of a com- 
promise of a suit in the suit itselfis a spee- 
dier alternative to!a separate suit for speci-, 
fic performance of the contract to com- 
, e s 
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promise the suit on certain terms. It has been 
“laid down in Halsbury’s Laws of England, 
Vol.* XVI, Art. 1096, p. 540, with re- 
“ference to a compromise in a suit between 
husband and wife that 
‘the Gourt will recognize a settlement of aiffer- 
ence, and an agreement of compromise entered into 
is valid and may be made an order of the Court 
or may be enforced inthe Ohancery Division.” 

Sanderson, CO. J., inthe case of Sourendar 
Nath Mitra v. Tarubala Dasi (74), while 
dealing with the application for leave to 
appeal to the Privy Council against the 
judgment of the Calcutta High Court, 
“observed as follows : 

“An application to record an adjustment under 
0. XXILI, r.3,is in some way a very special matter, 
. because it is a matter as to which a party is 
allowed to stand upon and to enforce an agree- 
‘ment which was not in existence at the date of 
the suit It is a method whereby for convenience 
a party is allowed to enforce what is really a new 
cause of action altogether and this is done in ordaér 
to avoid the necessity of abandoning one suit and 
starting another.” i 

Lord Halsbury in the case of Nealev. 
Gordon Lennox (14) at p. 469* already 
referred to above, observed : 

“The Court is asked for its assistance, and I 
entirely repudiate the technical distinction between 
what is called an application for specific performance 
and an order to bemade that such and such thing 
should be done. `The court is asked for its assistance 
when this order is asked to be made to enforce that 
the trial of the cause should not go on.” : 

Asamatter of fact prior to the passing 
of the Civil Procedure Code of 19J8 and 
when the corresponding section of the 
old Civil Procedure Code, viz., s. 375 was in 
force it was heldin a Calcutta case that 
whena compromise was disputed the ques- 
tion could not be énquired into in the 
suit itself, and that the remedy of the 
party, who wanted to stand by it wasto sue 
the repudiating party for specific perform- 
ance of the contract See Hara Sundari Debi 
v. Dukhinessur (75), but this view was over- 
ruled by the Full Bench in Brojodarlabh 
Sinha v. Ramanath Ghosh (76). In the case of 
Ruttonsey Lalji v. Pooribai (77) Scott J., 


holding that a disputed compromise 
could be inquired into the suit itself observ- 
ed:— y : 


“I think the Legislature introduced this rule to 
meet the case where parties having agreed together 
subsequently fell out. It was devised as an aler- 
native and more expeditious course than a separate 
suit for specific performance which remedy still re- 
mains open to the parties.” 

e This observation of Scott, J., was quoted 

(74) 89 Ind Cas. 94. A'I R 1925 Cal. 857; 29 C W 
N 832. 

(75) 11 250. 

76) 24 O 908; 1 O W N 597. 

E 7B 304. 

5 ~*Page of (1902) A. O.--[ÆEd]. 
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with approval inthe case af Karuppaty v. 
Rdmasami (78) and Appasami v. Manikam 
(79). The fallacy, however, in the contentipn 
of the appellant is that it confuses a suit 
for the specific performance of the contract 
to compromise the suit in a particular way 
with, asuit for the specific performance 
of the obligations mutually agsweed to be 
performed after the disposal of the suit on 
such compromise. An example will make 
this clear. Suppose A institutes a suit 
against B for recovery of Es. 1,0000n the 
basis of aloan, besides Rs. 500 as interest 
on that loan, the total claim being for Rs. 
1,500. Inthe course of the suit A and B 
arrive at a compromise that A will accept 
Rs. 1,000 in full satisfaction of his claim 
and that this Rs. 1,000 will be payable three 
years after the date of the decree. After 
having agreed tothis term, A backs out 
of the agreement. Supposingthe speedier 
remedy provided under O. XXIII, r. 3 were 
not available, B could have recourse to 
a suit against A for specific performance 
of the contract to compromise the suit on 
the terms agreed to, andif successful, he 
will get a decree compelling A to have 
the suit decreed on the terms agreed to 
by him though A would have no obliga- 
tion to discharge afterthe decree in the 
first suit, buton the contrary B would be 
under an obligation to pay Rs. 1,000 to A 
after three years. No other remedy of 
specific performance would be either necess- 
ary oravailable to B. Suppose, on the 
other hand, that A stands bythe compro- 
mise and B backs outof it; the suit which 
A,ifheso likes, will institute against 
B for the specific performance of contract 
onthe basis of the compromise will be 
that B be compelled to submit to a decree 
for Rs. 1,009 payable after three years 
and not for the payment of Es. 1,000 which 
has not, according to the terms of the com- 
promise, fallen due up till then being pay- 
able three years after the dateof the decree. 
Therefore, in our opinion, the analogy bet- 
ween aninquiry under O. XXII, r. 3 and 
asuit for specific performance of contract 
does not get overthe distinction between 
specific performance of the contract to 
compromise a pending suit and specific 
performance of the undertakings to be 
carried out by one party or the other 
after the decree in that suit. Specific per- 
formance of the contract to compromise 
the suit itself merely means compelling 
the party who backs out of she compromise 
teh > Mos 
(78) 9 M 103. . 
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t@ have the pending suit disposed of by a 
décree on the terms already agreed upon 
by thé parties, but it does. not mean the 
performance of obligations arising under 
this decree. This will be the nature of 
the suitifsuch a suit be still maintainable 
inspite of the fact that the law has previded 
a special ° procedure in the suit- itself in 
order to avoid multiplicity of suits. 

In this case the defendants have applied 
for the compromise to be recorded. “They 
are inthe position ofa plaintiff, while the 
plaintiff isin the position of the defend- 
ant. Theprayer of the defendants would, 
ifthe proceedings were framed in the terms 
of a suit, be that the plaintiff be speci- 


fically compelled in the proceeding 
itself to have the original suit dis- 
posed of on the terms agreed upon 


by the parties, while the defendants are 
ready and willing tosubmit tothe decree 
which he agreed to have passed against 
him. No doubt, in a suit for specific per- 
formance of contract, mutuality is essential 
and the court will not pass a decree for the 
specific performance of a contract unless 
the plaintiff could also be compelled to 
specifcally perform his part of the obliga- 
tion. Butin the present case, regarded as 
acase of specific performance, the obliga- 
tion which the defendant undertook was to 
have.a decreefor past and future main- 
. tenance and for providing a house and 
conveyance passed against him in considera- 
tionof the plaintiff having her other claims 
in the suit dismissed. The court, if there 
had been a suit for specific performance 
of the contract of compromise, would have 
been fully competent at the instance of 
either party to compel the other to have 
the original suit disposed of on the terms 
agreed to. 

Now what O. XXIII, r. 3 requires is that 
the agreement or adjustment should be 
lawful. Lawful, in our opinion, means law- 
ful within the meaning of the Contract 
Act; that is to say, the rule requires an 
agreement which is legally enforceable, 
but not necessarily one that is specifically 
enforceable, We are unable to acceptthe 
contention ofthe appellant that in order 
to enable the court to record a compromise 
the terms which are tobe complied with 
after the decree should be specifically 
enforceable under the Specific Relief 


ct. 

Tohold this willmean the exclusion of a 
large number.of cases from the purview of 
O. XXIII, r. 3. For instance, suits for 
realization of money will notbe compromis- 


SABITRI V, MBS, P, A, BAYI. 


91 


able, and parties will be precluded from 
settling their disputes about monetary 
liabilities by fixing amounts to be payable 
by one to another or by fixing instalments, 
All such suits will go outside this section, 
because obligations for payment of money 
though certainly enforceable are not speci- 
fically enforceable in the sehse that 
a speci*c sum of money cannot be 
made payable like, say, a specific book, 
picture or article of furniture. If the 
terms settled bythe parties be enforceable 
under the law, we do nob see why 
the compromise should beheld to be 
other than perfectly lawful. There is 
no reason, and we have no power, to import 
into QO. XXIII, r.3 restrictions which are 
not to be found there. If oneofthe. parties 
agreed in a pending suit to do after the 
decree things which are not specifically 
enforceable the court will even then, in 
our opinion, have to record the compro- 
mise—provided there is nothing unlawful 
in it—andto pass a decree Itis not the 
business of the court to speculate on the 
difficulties that may arise at the time of 
execution. It will be for the executing 
Court to devisemeans and give suitable 
remedies in case the compromise decree is 
disobeyed. The Code of Civil Procedure 
contemplates the passing of a decree for 
specific performance of a contract which 
cannot be specifically enforced. Such a 
decree may not be passedon contest, but 
inour opinion can be passed with consent 
and if the compromise be lawful, we do 
not see how the court can refuse to record 
it and pass in accerdance with it a decree 
which may contain terms that are not 
specifically enforceable. 

The difficulty of the execution in such 
cases has been provided for in the (ode of 
Civil Procedure. Order XXI, r. 32, provides 
that wherea party against whom a decree 
for specific performance of contract z 
has been passed has had an opportunity of 
obeying the decree and has willingly failed 
to obey it, the decree may be enforced 
p . byhis detention in the civil 
prison or by the attachment of his property 
or by both. Let us give an example. 
“Supposing A has brought*a suit against 
B, claiming damages of Rs. 5,000 on’ ac- 
count of B’sfailureto deliver 5,000 maunds 
of wheat of acertaip quality as contract 
by him. The parties compromise the suit: 
the claim of damages is given up, and 
agrees to have a decree ‘passed to the effect 
that he would-deliver to A 5,000 maunds of 
wheat ofa particular quality within six 

e . 
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months at acertain rate. There is nuth- 
ing inO. XXIII, 1.3 to prevent a decree 
‘being passed on ‘this compromise, though it 
is obvious that the undertaking to deliver 
wheat ofa particular kindis not specifical- 
ly enforceable and though had As suit 
‘been for, specific performance of the con- 
tract to deliver wheat, the court would have 
refused specific per formance, 

Let us take another example of two 
counter-suits. B enters into-an agree- 
‘ment with A to repair a painting of A 
for'a consideration of Rs. | 000 and receives 
“an advance of Rs. 200. This isa perfectly 
‘lawful agreement enforceable under the 

‘law. B dces the work, but A is not 
‘satisfied and feeling that the painting has 
“been spoiled, refuses to give B the balance 
‘of Rs. 800. Two suits are instituted: one 
‘by A against B for the damage alleged 
to have been caused to the painting and 
‘the other by B` against A for” recovery. of 
Rs. 800. The parties compromise on the 


terms that Aisto give up his claim for 
‘damages on B’s undertaking to repair 
‘the painting to the satisfaction of an 


artist, and that heis to consent toa decree 
‘in Bs snit. In pursuance of this compro- 
‘mise A lets a decree for Rs. 800 passed 
‘against himself, Thereafter B backs out 
“OF the compromise. Supposing thatthe spe- 
‘eial remedy provided under O. XXIII, r. 3 
“were not available, what would be the 
remedy of A? Can ‘he not sue B for speci- 
‘fic’ performance of the contract in order to 
compel him to consentto a decree in A's 
‘suit on the terms agreed to by B? 

' Weare of opinion that he can and the 
Court would compel B to specifically per- 
form his part of the contract by consenting 
‘to or suffering a decree in A’s suit to the 
‘effect that B will repair the painting to the 
‘satisfaction of the artist. Similarly, if A 
‘applies in his suit under O. XXII, r.3 
ander the mandatory provision of that sec- 
the compromise will have to be 


tion, 
recorded provided, of course, that the 
burt is satisfied about the factum of 


the -compromise. The obvioùs difference 
Between a decree on contest and one by 
- consent is that while inthe one the Court, 
isdebarred from passing adecree for spe- 
cific performance of a contract which 
requires the personal skill of the defendant, 
sch a decree “must be passed’ if that be 
dhe way. the parties agree to compromise 
the suit. On passing an order of recording 
a compromise under O. XXIII, r. 3 the 
Oburt.-isto pass a decree not for the Spé- 
cic- perfòrmance-of the original contract—~ 
s s x e ” 
e 
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the contract ‘to repair the painting—for 


of the future undertaking to repair’ to 
the satisfaction of X, but for the specific 
performance vf the new contract Lo 


have the suit disposed ofin a particular 
manuer—a contract which did not exist 
at the time of institution of the Suit as 
was pointed out by Sanderson C.J. in 
Tarubala’s case (74). And this decree 
in the suit itself follows as a matter of 
course. 

The analogy between a suit for specific 
performance of contract and a proceeding 
under O. XXIII, r. 3 should not be carried 
too far. There is one obvious difference 
-between them; while the Specific Relief 
Ach gives the Court discretion io refuse 
specific performance of a contract and has 
specified: cases in which specific perfor- 
mance of a contract cannot be granted, no 
such exception has been made in O. XXII, 


x: 3, Civil Procedure Code, under which ` 


it is obligatory upon the Court to record 
a compromise if the’ Court is satisfied that 
the-parties have settled their disputes. by 
a lawful compromise. In the one case the 
matter is left to the discretion ofthe Court, 
but in the other nosuch discretion has been 
left to the Cout, as was pointed 
‘out by their Lordships of thé Privy Council 
(is. Sourendranath Mitra v. Tarubala Dasi 

That there is this difference between 
“granting a decree for specific performance 
of a contract and recording a compromise 
was pointed out by Telang; J., in the case 
ot Goculdas Bullabdas Manufacturing Co. 
Ltd. v. James Scott (80) and we respectfully 
agree in the views expressed by that dis- 
tinguished Judge. It will be observed 
that while the judgment was taken to be 
one by Telang, J., only, his colleague 
Farran, dJ., also agreed in those views. A 
question was raisedin that case whether 
a compromise can be recorded under the 
provision ofs. 375 of the old Civil Proce- 
dure Code,-if one party repudiated it. 
The Calcutta High Court had already held 
in Hara Sundari Debi v. Dukhinessur (75) 
a case already referred to, that the inquiry 
could not be conducted in the suit and 
that a separate suit was necessary. The 
Madras High Court had taken another 
view, namely, that such an inquiry could 
be held even under s: 375, old Civil Proce- 
dure Code. The Oalcutta Full Bench de- 
decision in Brojdarlabh Sinhav. Ramanath 
Ghosh (76) was not pronounced till then. 


~ (80) 16:B-202. ~ 


e 
o. 
1938 ; 
Tt evas contended before Teldng and Färs 
ran;JJ., that while the power of the Court 
etos grant specific relief was discretionary, 
the provision of s. 375 was mandatory, and 
that the Legislature could not have ¢ontem- 
plated an inquiry as to the fact of compro-- 
mise and itsilawfulness in a summary inquiry 
in the suiteitself. Telang, J., observed: 
“The other point raised is thst whereas if a suit 
was brought for the specific performance of such 
an agreement as is referred to in s 375 7. ethe 
agreement to compromise the suit, the court might 
have a discretion to refuse the specific performance, 
the court would have no such discretion in the- 
summary proceedings under s 375. This again is, 
doubtless, correct, but itis difficult to see precisely 
what effect it should have on the ‘construction of 
the section. Supposing the section is -construed in 
the limited sense which Mr, Jardine contends for,- 
(namely, that a compromise can only be recorded 
if both parties agree to its being so done), ‘the 
sime argument will still‘ be‘not without-force. Tor, 
in the case of an -agreement which ‘the parties are 
still willing to carry out at the time when the 
application is made to the court a. decree according 
to that agreement may bea decree for the specific” 
performance of an agreement, ‘which, under the’ 
general principles of the Code and ‘the law embodi-- 
ed in the Specific Relief Act, is not enforceable 
by that mode of relief. The argument under con- | 
sideration, therefore, applies, whichever of. the two 
_ rival constructions is adopted, and cannot be treated 
as affording any special--objection against either, - 
Further, the tendency of the decisions iù England. 
and of the changes introduced under the Judicature 
Act seems as Scott, J, pointed out, to be unfavour- 
able to this agreement.” (The portions within brackets 
are ours.) f 
He then referred to the case of Iden 
v. Naish (81), and after quoting the 
remarks. of Sir-C. Hall, V. C., “proceeded; 
“It is true, that the English cases arose under 
a system, which allows the court a discretion to 
refer the parties to a regular suit; and for that 
and other reasons they are not strictly speaking 
authorities under s- 375, if that section is construe 
as being absolutely imperative. Still assuming the 
section to be imperative, the tendency of English 
legal opinion is not altogether without weight here, 
For the Indian Legislature would appear to have’ 
gone a step or two further in the same-direction 
for the purpose of . avoiding multiplicity -of judicial 
proceedings in this matter . There is doubtless _ 
some force in the argument adduced by the High 
Court of- Calcutta [refering to Hara Sundari Debi 
v. Dukhinessur (75)|, about the discretion which the 
court had in a suit for specific performance not being 
admissible under s. 375,” f 
He then discussed various argumenis 
which could be advanced as to the differe- 
nce in treatment between the .specific 
performance of the agreement to com- 
promise a suit when dealt with in the 
suit itself and a suit for specific perform- 
ance of the contract, and referred to the 
ease of In re The Hero (82), and then pro- 


ceeded : : i ; 
a (1878):7 Oh. D-781; 471L J. Ch. 325; 26 W'R- 392. 
82) (1891) ‘P294; 60 L J Adam 99; 7 -Asp. M'O 
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“Thess .rematks seem to be very applicable in 
the present case specially when it is remembered 
that the Specific Relief Act and the Civib Pro- 
cedure Code were under consfderation of the 
Legislaturo almost about the same time. But, 
however that may be, and it is not absolutely 
necessary to decide the point now, it is enough for 
the purposes of the present case to say that I am 
not prepared to hcld that the agreement under 
consideration ought to leave ihe courts to put a 
different interpretation onthe words of s. 375 than 
that which has been above indicated.” 

This was the view about the mandatory 
nature of the provisions of s. 375 of the 
old Code taken by the Full Bench of the 
Calcutta High Court and of the Bombay 
and the Madras High Courts, it being 
unanimously held that the provisions of 
s. 375 were mandatory and that no ques- 
tion of discretion in granting a decree for 
specific performance of contract arises-when 
the decree is to be passed on consent. 
Now O. XXIII, r. 3 has been made very 
clear by amending the section previously 
in force; and is mandatory as was pointed 
out by their Lordships of the Privy Council. 
The specific performance of the agreement 
to end the suit-by a decree in accordance 
with a-compromise is obviously different 
from specific performance of agreed acts 
to be performed after such decree which 
the court may or may not be in a position 
to supervise or enforce, -but this does not. 
prevent the passing of a decree according 
to the compromise. If after a compromite 
decree is passed, the consenting party. 
disobeys the decree, the oo 
if in 
spite of his imprisonment in the civil 
prison or attachment. of his property or 
both, the judgment-debtor still continues 
to disobey, the court may order his prop- 
erty to be sold and award to the decree- 
holder such compensation as it- thinks fit. 
and shall pay the balance to the judgment-. 
debtor on his application. For- breach .of 
a contract not specifically enforceable the 
aggrieved party is entitled not to specific 
performance but to damages. Similarly,. 
the Civil Procedure Code provides a remedy. 
in case a decrees for specific performance 
of a contract is ‘passed, but ‘cannot be 
specifically enforced; damages may in 
such a case be granted to the aggrieved 
party even after the decree has: been 
passed. < eer 
- Reliance has been -placed on behalf of 
the appellant upon the case of Blacket: 
v. Bates (83). The facts there ‘were that. 
under ‘the award of an arbitrator, defen- 
dant was- to execute to the. plaintiff a 


“(83) (1865)-1 Oh. Ap. 117; 2H & M 610: oe 
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lease of the right to use such part of a 
certajn Railway made by the plaintif as 
day upon the land of the defendant, the 
lease to be in the words set out in the 
award; and the defendant was to have 
the right of running carriages over the 
whole line on certain terms and of re- 
quiring the . plaintiff to supply engine 
power, while the plaintiff was to have 
an engine on the Railway and during the 


term to keep the whole Railway in good | 


repair. The lease did not provide for 
these privileges awarded to the defen- 
dant. The plaintiff first applied to have 
the award set aside, but his application 
was refused. Then he filed his bill for 
specific performance of the award. This 
was granted by the trial Court, but was 
refused on appeal. Lord Cranworth, L. 
C., observed: b | 

“The rights of the parties in respect of specific 
performance are the same as if the award had 
been simply an agreement between them. Had it 
been an agreement, would there have been a case 
for specific performance? I think nct, and for this 
short and simple reason—that tho court does not 
grant specific performance unless it cau give full 
relief to buth parties, Here the plaintiff gets at 
once what he serks—the lease, but the defendant 
cannot get what he is‘entitled to, for his right is 
not a right to something which can be performed 
at once, but a right to enforce the performance 
by the plaintiff of daily duties during the whole 
term of the lease, The court has no means of 
enforcing the performance of these duties, all it 
can do is to punish the plaintiff by imprisonment 
or fine, if he does not perform them.” 

This case has no bearing upon the one 
before us. First of all there was no 
mutuality of obligations in the award; 
while it imposed the execution of 2 lease 
upon the defendant, no such obligation 
‘was imposed upon the plaintiff. Second- 
ly, an award siands upon a different foot- 
ing from a compromise in a pending suit 
ab any rate under our law. Even in Eng- 
land a compromise is specifically enforced. 
The court will specifically enforce a pri- 
vate compromise of rights provided there 
is a valid contract between the parties. 
Under the Judicature Act ss. 5 and 24 
the court will also enforce by staying 
proceedings a compromise for putting an 
end to litigation: (White and Tudor, Edn, 
8, p. 253). “As we have said, wher a 
court records a compromise 16 enforces not 
the terms agreed upon by the parties to 
be carried Sut in future, but only agree- 
ment to Have the Suit disposed of. And 
thirdly, the plaintiff's prayer in that suit 
was refused in exercise of a discretion 
which is left to the court in a suit for 


. specific performance of contract, while the 
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recording of*a compromise ig mandatery 


under our Code, as we have already point-. 


ed out. Apart from this the obligation ef 
the plaintiff in that case could not at all 
be specifically enforced, for obvious rea- 
sons. This is not the case here. 

In.this case, excepting two terms, name- 
ly about Suraj Mohan being ebedient to 
the lady and to look after her and about 
the expenditure of interest on the arrears 
of maintenance on scholarships and relig- 
ious works with the consultation of def- 
endant No. 2, there is no other term in 
the compromise which cannot be lawfully 
enforced. The future mainienance can be 
definitely secured to her even by indep- 
endent means apart from its being made 
a charge on the estate. No doubt, the 
punctuality of payment cannot be enforc- 
ed, a8 no decree for payment of money 


can directly ensure that the defendant. 
judgment-debtor be punctual, but any ir-- 


regularity in the payment can always be 
remedied in suitable modes in the execu- 
tion department and the plaintiff can be 


amply compensated if the payment of her’ 


future maintenance is delayed, or default 
is made in the payment of the -instal- 
ments of the arrear maintenance or the 
interest on it. The provision for a house 
and a conveyance can very easily be 


secured. If the defendant fails to pro-. 


vide a suitable house or a conveyance, 
the executing court may have them found 


by a Commissioner appointed by the court . 


at the cost of the defendant; or, as a last 
resort, it may allow the plaintif to- ar- 


range for these things herself and make. 


the defendant liable for the cost. 

It is now necessary to refer to a deci- 
sion which has been relied upon by the 
appellant to support the contention’ that 
2 compromise can only be recorded if its 
terms are specifically enforceable. This 
is the case of Mehdi Ali Khan v. Ghans- 
hiam Singh (81). The facts of the case 
were the respondent Ghanshiam had mor- 
gaged two villages to 


the appellant: 
Mehdi Ali Khan, and two latter institut- 


ed a suit to enforce his security. One, 


Bharat Singh claiming to be an adopt- 
ed sun of Ghanshiam intervened in that 
suit. His position as an adopted son of 
Ghanshiam was disputed by Mehdi Ali 
Khan. Bharat’s application was rejected, 
and he instituted a separate suit, impleading 


(84) 104 Ind. Cas. 375; AIR 1927 P G 
L J 209; 53 ML 
N 723; 
93 (PO) 


204; 46 O 
J 345; 4 O W N 837; (1927) M W 


29 Bom. L R 1376; 39 ML T 300; 320 W N. 
. . ` K 
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Melfi Ali Khan, some other mortgagees of 
Ghanshiam and Ghanshiam, himself. This 
sut was compromised, and this compromise 
was the subject-matter of dispute before the 
Privy Council. The compromise was to 
the effect that Ghanshiam would sell 15 
biswas df land to Mehdi Ali Khan inul 
discharge offhis dues and that Mehdi Ali 
Khan would bear the expenses of the sale 
pay Rs. 5,0L0 to Ghanshiam for part pay- 
ment toanother mortgagee of his, one Gokul 
Chand, and that Ghanshiam would see 
that these 15 biswas are transferred to Mehdi 
Ali Khan free of Gokul Chand's charge. 


Bharat agreed to release these 15 biswas 


from his claim and to witness the deed. It 
was also agreed that the sale deed would 
be written, signed by the parties and wit- 
nesses and registered by Ilth November, 
1921, and an agreement would be drawn 
up and registered by the parties and parti- 
tion lots would be drawn up by 31st Decem- 
ber, 1921. Then there were certain terms to 
be embodied in deed of sale. Lord Blane- 
sburgh in delivering the judgment of their 
Lordships in that case observed as follows: 

“Before their l.ordships tha question mainly argued 
was that the compromise was not a complete and 
final settlement of the suit so far as the appellant 
was concerned that its terms were not of a character 
of which specific performance could be granted, and, 
less strongly, that it was not,ab initio, binding upon 
the son, the respondent Kunwar Bharat. Their 
Lordships have been unable to accept any of these 
contentions. They are in full accord with the learned 
Judges of this High Court as to the authority of 
Ghanshiam to bind Kunwar Bharat to compromise 
in respect of his interest in the property, and in their 
judgment the terms agreed to are such as to be 
susceptible ın every detail to an effective order in 
the nature of specific performance against any party 
to the compromise whi seeks to escape from nis obli- 
gations thereunder,” 

This case isno authority for the proposi- 
tion that a compromise cannot be recorded 
unless the terms are specifically enforceable. 
The effective order is spoken of as an order 
“in the nature of specific performance,” and 
not an order of “specific perfomance.” In 
fact a number of terms in that compromise 
were not specifically enforceable, such 
as the term about Bharat witnessing the 
deed, or releasing the claim, etc., or that 
things would be done by a certain date. 
In the case before us every material obliga- 
tion which the defendant has undertaken 
can be enforced against him and every 
advantage gained by the plaintiff can be 
suitably secured to her, We now proceed 
to consider the position created by the com- 
promise containing two provisions, which 
we hold to be unenforceable, namely, about 


Suraj Mohan being obedient and looking | 
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after the plaintiff and about the expenditure 
of the interest on the arrears of mainten- 
ance over scholarships and religious works , 
with consultation with the defendant. It _ 
was also conceded by the respondents that 
none of these can be enforced. They are 
far tco vague and general to be capable of 
enforcement in any manner. Regarding 
the first of these provisions, as we have 
already said, it was not an integral part of 
the contract but was merely put down to 
produce domestic happiness, and is sever- 
able from the rest of the contract. Leake on 
Contract (Edn. 6, p. 571) says that 

“Where a contract contains several promises, ora 
promiee to do several matters, some of which are 
illegal, a promise which can be separated from the 
illegality may be valid “lhe general rule is that 
where you cannot sever the illegal from the legal 
part of a covenant, the contract: is altogether void; 
but where you can sever them, whether the illegality 
be createu by statute or by the’ Common Law, jou 
may reject the bad part and retain the’ good.’ So a 
bond may be good, though the condition is good in 
part and illegal in part” ; 

This was the view taken by the Calcutta 
High Court in the case of Poonnoo Bibi v. 
Fyez Bukhsh (85). The defendant, a Muham- 
madan husband, executed a kabinnamah ' 
in favour of his wife, by which he agreed 
among other things that he would main- 
tain her and make over to her whatever 
money he should earn; that he would 
never exercise any violence upon her, that 
he would not take away from home, that it. 
should not be within his power to marry or 
make any nikah without her permission, 
that he would do nothing without her per- 
mission, ete. The plaintiff sued her husband 


“ to recover from him alb his earnings amount- 


ing to Rs. 565. The trial Court decreed the 
suit. The Jower Appellate Court dismissed it, 
On second appeal the High Court held that al- 
though some part of the agreement might 
be illegal as being contrary to public 
policy and therefore void, yet that part 
which was legal could be enforced. The 
court treated the suit as one to enforce 
that part only of the contract which was 
legal. Couch, CO. J., said that the section 
of the Contract “Act applicable to the case 
was 57. The above considerations equally 
apply tothe conditions about the expendi- 
ture of the interest of the arrears of main- 
tenance on scholarships and religious 
works. The condition is to our mind a 
recommendation to the,lady which she may 
or may not accept. Mr. P. R. Das who 
appeared for the Savis and Mr. Ghose 
who appeared for defendant No. 2, express- 
ly stated before us that the, defendants do 

(85) 15 BLR App. 5; 23 W R 66, : 
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not want to enforce this. Try in his standard 
“book” on Specific Performance, Art. 316, 
gays that the uncertainty of description 
of. the subject-matter may be got over by 
the election of one party to. the contract 
wheré the effect of the contract is. to give 
such a yight of election. In this case there 
is an uncertainty about the object of the 
expenditure, namely, religious work (dhar- 
am) and there is also uncertainty asto the 
consequence of the lady not accepting the 
advice given by defendant.No. 2. Defen- 
daht No. 2 now elecis not to insist upon 
this condition, The condition was a re- 
striction upon the free right of the plaint- 
iff to spend “thé amount of interest in any 
way she liked. Thecondition was in favour 
of defendant No. 2, and he elects to 
abandon it. The rest of the contract is 
perfectly valid.. Reliance has been placed 
‘by the appellant on the case of Sarbesh 
Chandra Basu v. Khetra Pal Singh (88), - 
where the question was the setting aside. 
of a consent decree, a part of which was 
» obviously illegal. Mookerjee, J., said: 

‘It may be observed that there is authority for. 
the proposition, Price v. Griffiths (87) that, where. 
an agreement to grant a lease of an entire property 
cannot ‘be enforced as to the whole, it will not 
necessarily. De enforced as to- a share, because as’ 
Knight Bruce, l- J, puts ita lease-of an undivided 
moiety may. be a very different thing from a lease. 
of the whole.” ~^- 

This case has no application to the 
present one, because the illegal severable 
part is in no way connected with the legal 
part of the contract. ‘Here, as we have 
said, everyone of the terms entered into by 
the defendant in favqur of the plaintiff is” 
enforceable. ‘The two unenforceable terms 
are not an integral, unseverable part of the 
compromise, and therefore the compromise 
is lawful, and under themandatory pro- 
visions of the law must Le recorded. : 

Does the contract to compromise stand re- 
scinded on acco: nt of the defendants not'hav- 
ing performed their part of the obligation 
under it? 

It is contended that the proceeding being 
analogous to 4 suit for specific performance 
of a contract, the defendant is not entitled 
to have the compromise recorded as he 
himself failed to perform his part of the 
obligation, viz., that he did not continue 
paying the plaintiff her maintenance of 
Xs. 1,000 per month, that he failed to provide 
a ‘suitable house at °a place of pilgrimage 

*, and a-conveyance, and that he made de- 

;{86) 5 Ind. Gas, 236, 14-0 W N 451; 110 LJ 

(871) (1851) 1 De GM &G 80; 21L JCh. 78; 15° 
Jur, 1093; 42 B R 482;18'L‘F190..-- - ENE, 
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faults in pafment of the instalments 9f 
the arrears of maintenance and the interest 
It is further argued that, though thè plainte 
iff was repudiating the compromise and 
opposing the defendant's application to have 
it recorded, she was willing and ready 
without prejudice to her to receive the 
future and past maintenance and allowance 
andmade several attempts to obtain payment. 
These attempts were resisted by the de- 
fenflant who maintained that as long as 
the plaintiff was fighting the case, she was 
not entitled 10 get anything under the 
terms of the compromise. This attitude of 
the defendant, itis urged, amounts to his 
refusal to perform his part of the contract, 
and therefore the contract stands rescinded. 
In short, the argument is that in spite of 
the plaintiff's repudiation of the compromise, 
the defendant, in order to be entitled to 
specific performance . of the compromise 
ought to have carried out what he had 
promised or at least made an unconditional 
offer to do so. The offer, if any, was con- 
ditional on the plaintiff's not opposing the 
recording of the compromise, and therefore 
does not save the defendant. 

This argument, again suffers from the 
same fallacy as the one which we have just 
dealt with on the last topic,-in that it con-, 
fuses the specific performance of the contract. 
to compromise the suit with the 
specific performance of the terms of 
the compromise itself which were-to be per- 
formed after the disposal of the suit and. 
in accordance with the compromise decree 


to be passed in the suit. The ~ con- 
‘tract between the plaintiff and the 
defendant -was that on her part the 


plaintiff would abandon her suit in res. 
pect of the estate, .gardens, jewellery, 
ete., viz, all claims except to the main- 
tenance agreed. upon, -and that on his part 
the defendant in return for the plaintiff’ 
doing so would submit to a decree of the’ 
court making him ‘liable for past mainten-: 
ance-to be paid in certain instalments. 
with interest, and fur future maintenance at 
the rate of Rs..1,000 per month, besides pay- 
ing Rs. 17,000 in cash towards the past 
maintenance.and providing a house and 
conveyance for her. The promise of the | 
defendant to suffer to a decree on ‘certain ` 
terms was the consideration for the pro-. 
mise of the plaintiff to have the rest of. 
her suit dismissed and vice versa. It is 
entitled to spe- 
cific performance of ‘a contract unless he 
shows that he has all along been and is 
ready: and willing- ‘to-sperform his:part, of. 


` barkht-sradh of her 


‘other claims 
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th contract. If the proceeding under O. 
XXIII, r. 3, be regarded in the light of a 
swit by’ the defendant for specific per- 
formance of a contract, whatthe défendant 
seeks is that the plaintiff should be compel- 
led to let her suit be dismissed in respect of 


bes and’ thab he is yeady'and 
willing to*submit to a decree to be pass- 


‘ed by the court against him in terms of the 


compromise. It was not, in our opinion, at 
all necessary for the defendant to carry oup 
the obligations that were. to arise only 
after the passing of the compromise decree, 
when the plaintiff herself was resisting the 
passing of the decree. It is an admitted 
fact that after 7th April, the defendant did 
not perform the obligations which were 
to arise under the -compromise decree, 
Unsuccessful attemp!s were made by the 
plaintiff to force the defendant to carry 
out those obligations, while she herself was 
repudiating the compromise. Jn our opinion, 
the defendant was entirely justified in re- 
sisting these attempts. . -, 
We have shown that’ at the time of the 
compromise the defendant paid to the 
plaintiff a sum of Rs. 17,000 out of 
Rs. 1,17,000 found due to her at the rate of 
Rs. 1,030 per month from the time of her 
husband's death till the end of October 
1924. He further’paid another Rs. 3,009 
towards the future maintenanze of Novem- 
ber, December, 1924, and January, 1925, for 
whichthe plaintiff granted him a receipt. 
After that, the defendant paid to the plaint- 
if asum of Rs. 1,500 at Allahabad, which 


‘according to her consisted of Rs. 500 for 


her expenses and -another: Rs. 1,000 for the 
husband. We have 
however held that this story of the plaintiff 
is untrue and that the entire amount of 
Rs. 1,500 was paid to her towards her 
maintenance, as deposed to by Suraj Mohan. 
This shows that her maintenance up tothe 
middle of March was paid wellin time. We 
have also held that the defendant spent a 
sum of Rs. 3,000 and odd on the plaintiff's ac- 
count which must 'be set’ off against her 
maintenance allowance. Therefore, on 7th 


April, 1925, when the plaintiff filed her ap- 


“plication under s. 151, to set! asidé the com- 


promise decree, nothing was due to heron 
account of maintenance; in fact, her main- 
tenance was overpaid and the instalments of 
the past maintenance as fixed by the 
compromise had not till them fallen due, nor 
had any interest become’ 
time. 3 < 

“ After the filing of the application under 


“5, 151, the defendant ‘stopped payment‘of 
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the’ maintenance; The’ plaintiff made 
attempts to secure payment of the monthly 
maintenance agreed’ upon, while she was 
prosecuting an application under s.-15], 
Civil Procedure Code, to avoid the vey 
compromise under, which. she was to get 
the maintenance allowance. ‘The deéendant 
resisted this attempt and -was successful. 
When the compromise decree passed on 
26th November, 1924, was set aside, by this 
court on 8th June, 1926, and the defendant 
formally applied, on 16th August, 1926, to 
have the compromise 
case became sub judice once more, the 
court ordered the defendant',to pay to 
the plaintiff allowance at ilé “old rate of 
Rs. 150 together with. another Rs. 50 as- 
house rent, and this ` amount the plaintiff 
continued .to get till: the. order appealed 
against was: passed. Since then -the de- 
fendant has been depositing Rs. 1,000 everv 
-month in court, out which Ks. 500 per month: 
is being paid.under provisional orders lo” 
Under a 
later order of this court the plaintiff has also 
been getting-Rs. 200 as houserent, and 


-Rs. 100 for conveyance, for which separate 


deposits are being made by the defendant. 
Out of the . moneys deposited: ‘certain 
sums have been allowed to “the plaintiff 
for the purpose of. this litigation**and- for 
her. husband’s sradh. -Therefore, as -we 
have said, it cannot be disputed that - after 


‘the 7th April, when the plaintiff. filed. her 


application under s. 151 repudiating. th3 
compromise, the -defendant, though always 
ready. and willing to submit to'a decree, 


_and.then carry’ outthe terms of the decree 


has not.been.carrying out the termsof the 
disputed decree which itself was set aside 


‘on 8th June, 1926: .The defendant has 


- get the benefits of the compromise. 


always maintained that so long as the 
plaintiff was attempting to have the -ccm- 
promise revoked, she was not ss mangko 

e 
point therefore, is has the defendant for- 
feited his right to have the compromite 


‘recorded? In qur opinion, he’ has not. 


As we havėalready. said more than once, 
there is a distinction between the promise 


of the defendant. to submit ta'a decree anda y 


a 1 


the promise tocarry out'the terms of that 
decree when passed. The" immediate con- 


sideration for thé compromise between’ the | 


plaintiff and the defendant was, «as we have 
said, that the plaintiff agreed to abandon 
her suit in respect of all claims except 
that of maintenance and that in considera- 
tion of this thedefendant consented to let 


“-agecree be passed against him in terms: 


no ma gee ee 


recorded, and the . 
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ofthe ĉômptomise.. The defendant was 
always ready andwilling to perform this 
Promise, which was the consideration for 
the plaintiffs promise. Section 38, Contract 
Act, which has been relied upon by the 
appellant, is ofno help to her, but is really 
in fayour of the defendant. It says 
that: — 

“Where a promisor hasmade an offer of perfor- 
mance to the promisee andthe offer has not been 
accepted, the promisor is not responsible for non- 
performance nor doeshe thereby Jote his rights 
under the contract. Every such cfler must fultil 
the following conditions: (1) it muat- be uncon- 
ditional; (2)-.it,must be made at a proper time and 
place... Sn 

In this cdsé:the prornisor wasthe defend- 
ant. He promised to the plaintiff to submit 
.to a decree, “if, in her turn, she let her 
claims other’ than that for maintenance, 
be dismissed. There was always an offer 
by the defendantto perform this promise, 
and his rightunder the contract subsists. 
The contract was completed on 25th Novem- 
ber, 1924. Onthe next date he paid the 
court-fees on behalf of the plaintiff, the 
plaintiff's suit having been instituted in 
forma pauperis inorder to enable the court 
to pass.;.the decree against him. When 
on the 7th~April, the plaintiff applied to 
have the: decree set aside the defendant 
resisted . her :attempt. When the plaintiff 
was unsuccessful in the: court below and 
came up to the High Court, the defendant 
resisted her appeal and since the decree 
was set aside, he has all along been 
fighting tohave a decree passed against 
him in termsofthe compromise. Nothing 
more could be done by the defendant. Sir 
Sultan Ahmed furtHer relied upon s. 39, 
Contract Act. This section says that: 

“When a party to a contract has refused to perform 
or disabled himself from performing his promise 
in its entirety thepromisee may put an end 
to the contract unless he has signified, by 

4 ‘words or conduct, his acquiescence in its continu- 
, ance 


Again this section helps the defendant. 
Regarding lhe part to-be performed by the 
defendant he was the promisor and the 
plaintiff the promisee. Sir Sultan Ahmed 
argued that on account éfthe defendant's 
having refused to perform his part of the 
contract the prcmisee-plaintiff did put 
an end to the contract, but as we have 
. shownthere was no refusalon the part of 
the defendant tocarry outhis part of the 
promise, viż., to hawe adecree according to 
the cempromise passed against him. The 
default is by the plaintiffin performing her 
. partof the promise and it is the defendant 
and not the plaintiff that is entitled to put 
an end tothe contract. Section 54, Con- 
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tract Act, is tnother section relied upon 
by the appellant. It runs: . 
“When a contract” consists of reciprocal* promiges , 
such that one of them cannot be performed, or that 
its performance cannot be claimed till the other has 
been performed, and the prcmisor of the promise 
last u.entioned fails to perform it, such promisor 
cannpt claim the performance of the recipsocal pro- 
mise and must make compensation to jhe other party 
tothe contract for any logs which such other party 
may sustain by the non-performance of the contract " 


This section, in our opinion, is in favour 
of the defendant. There were reciprocal 
promises. Evenifthe promise to compro- 
mise be extended to the performance 
by the defendant of the obligations that 
could only arise outof a compromise decree 
to be passed against him there was nothing 
until the decree was passed to require him 
to fulfil those obligaticns. The promise of 
the defendant to pay the maintenance of 
Rs. 1,000 etc., was dependent upon the dis- 
missal of the plaintiff’s suit in respect: of all 
her claims other than those for main- 
tenance, etc., as provided in the compromise 
and on the passing of a decree for main- 
tenance, ete., against him. The plaintiff 
being the promisee could’ not claim thé 
performance of the obligations of the de- 


„fendant till she performed her part of the 


contract by abandoning her other claims 
and obtaining a decree against the 
defendant. Therefore the promisor of the 
second part, 112., the plaintiff, having failed 
to perform her part, could not claim per- 
formance of the promise of the defendant. 
This section does not showthat the contract 
would come to an end. The defaulting ` 
party certainly cannot insist upon the 
performance of the promise by the other 
party; but, nevertheless, the other party 
can enforce the contract against the default- 
ing party. , 

It is really unnecessary to refer to the 
cases relied upon by the appellant, as 
the law seems io us to be perfectly clear 
under the various sections of the Contract 


_Act. Those cases Yay down that when 


a party is in default, he cannot sue for 
specific performance of contract; but in 
this case, as we have shown above, there 


_ has been -ño “default on the part of the de- 


fendant. ‘Hetwas allalong not only ready 
and willing but anxious to submit to a 
decree: and, in fact, the essence of the 


| whole of the present. litigation is that while 
. the 
“him in terms ‘of the compromise, . the plain- 


defendant wants a decree against 


tiff wants to repudiate the compromise. 


. Apart from -this, though it is not material 


for the purpose of this case, it ‘ig clear 


1959 7 


thaf up to 7th April, when the plaintiff 
filgd her application repudiating the com- 
promise, the defendant was not in default 
but discharged his obligations under the 
decree. We would however like to refer to 
two cases relied upon by the plaintiff. One. 
of them ig Ardeshir Mama v. Flora’ 
Sassoon (88). There the defendant agreed 
to sell a certain house on Malabar Hill 
in Bombay to the plaintiff. The promjse 
was not performed. The plaintiff sued for 
specific performance but later on abandon- 
ed his claim and pressed for damages only. 
The suit was dismissed. The plaintiff ap- 
pealed to the Privy Council, and their 
Lordships held as follows: | 

“Where the injured party sued at law for a 
breach, going, as inthe present case,to the root 
of the contract, he thereby elected to treat the 
contract as at an end and himself as discharged 
from its obligations. No further performance by 
him was either contemplated or had to be tendered. 
In a suit for specific performance, on the other 
hand, he treated and was required by the Court 
to treat the contract as still subsisting. He had 
in that suit to allege, and if the fact was travers- 
ed, he was required to prove a continuous 
readiness and willingness from the date of the 
contract to thetime of the hearing, to perform the 
contract on his part Failure to make good that 
avorment brought with it inevitable dismissal of the, 
gul 

What their Lordships have held is that 
there must be continuous willingness and 
readiness on the plaintiff's part from 
the date of the contract to the time of 
the hearing to perform his part of the 
contract, Here, as we have said, the whole 
endeavour of the defendant has been to 
have a consent decree passed against 
himself. No better evidence of continuous 
readiness and willingness could be 
available. The next case relied upon by 
the appellant is Sabapathi Pillay v. Van- 
mahalinga Pillai (89). ,The facts of that 
case were rather complicated. It is 
enoughto say thatthe litigation between 
the parties ended in a compromise under 
which there were various acts to be done 
by one party for the benefit of another. 
One of the acts was that the plaintiff 
would deposit Rs. 13,000 in Court, where- 
upon the defendant would get a release 
of certain properties in which the plain- 
tiff was interested. On that release, 
again the plaintiff was to pay tothe de- 


(88) 111 Ind. Oas. 413; A IR 1928 P 6208; 55 I 
A 360; 52 B 597; 32 O WN 953,30 Rom. L B 1249; 
28 L W 257; I L T40 Bom. 125; 55 M L J 523; (1928) 
e 48 OLJ 45l; 26 A L 9122 

P 

(89) 23 Ind. Cas. 581: AI R 1915 Mad. 210; 38 M 
959; 15 ML T203; 26 M, LJ 331; (1914) M W N 
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fendant a sum of*Rs. 2,200.” In other words, 
there was some act to be performed by the 
plaintiff, then some act to be performed - 
by the defendant, and afterwards, there was 
a third act to be performed by the plaintiff; 
viz., the payment of Rs. 2,200 to the 
defendant. The plaintiff failed to perform 
his first obligation, viz., to deposit Rs. 13,000 
in Court. | 


Defendant therefore did not get the’ 
release of the plaintifi’s property; but he 
executed the decree for the realization of 
the Rs. 2,200 from the plaintiff... The High 
Court disallowed this execution: and held 
that to enable the defendant to succeed there 
must be performance by him:of his part of 
the contract. His offerto perform it, after 
the plaintiff deposited Rs. 13,000 was 
not an unconditional offer, and therefore, 
it was held that the defendant could not 
realise the Rs. 2,200. It is obvious that this 
has absolutely no bearing on the present 
case. In that case, the payment of Rs. 2,200 
by the plaintiff to the defendant was to be 
made on thé defendant getting a release 
of his,property, though that release:also was 
dependent on payment of Rs. 13:000, by 
the plaintiff.’ There were three’ promises, 
and the performance of the thirð promise 
by the plaintiff: tö. the defendant was de- 
pendent upon the performance of thesecond 
promise by the ‘defendant to the plaintiff. 
Here, there are only two sets of promises: 
one by the plaintiff to the defendant to let 
her suit for other claims dismissed, and the 
other by the defendant tothe plaintiff to 
let a decree be passed against himself for 
maintenance, etc. Both of them are to be 
simultaneously performed and if one refuses 
to perform his part as the plaintiff is do- 
ing.in this case, the defendant can insist 
upon the plaintiff performing it, as long as 
he is ready and willing to perform his own 
part simultaneously with the part to be 
performed by the plaintiff. 

On the face of the clear section of the 
Contract Act, which we have referred to, it 
is not very essential to refer to the various 
cases, some of which have been referred to 
by the learned Subordinate Judge. How- 
evef, we would like to examine; in passing 
Ram Sahai Singh v. Dhunookdharee Singh 
(90) where it was held that a promise en- 
tered’ into a former suit, no #raud being 
‘alleged, is not annulled by non-pefformance 
by one of the parties. The other parties 
may sue for its enforcement but they cannot 
revert to their original rights. The ratib 
AOR 806 a fe a) fe 
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in which it wag ‘decided that a compromise 


“must be treated as a new and positive 


ant was, entirely justified in not carrying 


maintain an action against the other for nat 


7 


was nob. necessary dor the first party 10 go 
further. and do a nugatory | 


the breach of some duty you owe ty another ar others. 
lt refers to personal., cqnduct and is not ihe same 
thing ag reach of contract.’ If “A ‘contracts that B 
shall do something by‘ a’cerisin' diy, ‘and Z does’ not 
do it- by the day named, A commits a breach of con- 
tract: but if the question griges whether ihe delay he 
due to A's. default, A's .peryonel. condvét ‘has to 
be considéred;” and the “question will be whether he 
Kaa ‘commiited “soins breach” of-his duty towarus B” 
Later on the learned Judge observed: 
- “In my” opinion, the repudiation of the contract by 
the purchaser*reljeved the yendors during sich time 
ng the purchaser insisted on repudiation from pro- 
ceeding wilh théir part of the bargain.” “7 7 
reliance was” placéd upon ithe cases of 


Jongs vo Barkley (92). In another” cage 


<7 (61) 2.W : 
r 5 (L781) 2 Dong 648; 8 Kast 437. 


re 
1 Ch, 684; JB L J Ch, 381-100 E E50, 


(1809) 
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British and Beningtons, Lid., v. Nd&sth 
Western Cachan Tea Co. Lid., (94) at op 
63* Lord Atkinson followed Jones v. Barkley ° 
(92) and relied upon the remarks of Lord 
Mansfield we have quoted above. 
In the. case before us, since the plaintiff 
applied tothe court to set the compromise. 
decree aside, the defendant was nat bound to 
continue to carry out the terms of that dec- 
ree, In our opinion, however, the perform- 
ance of the terms of the decreetis absolute- 
ly immaterial for (he purposes of this case. 
“We would like in this connection to 
deal with a contention advanced by Mr. 
Manuk, on behalf of the respondent, that 
as long as the plaintiff did not refund 
all the benefits which she had received 
under the compromise, she could not be 
permitted to resistthe defendant's applica- 


tion for the recording of the compromise. 


“No authority for this proposition has been 


placed before us. If ihe plaintiff's objec- 
tion succeeds and the compromise is ‘not 
recorded, the. plaintiff certainly cannot be 
allowed io retain more ihan she would be 
legally entitled to irrespective of the 
compromise; but no law has been’ placed 

efore us to show that she must refund 
the money received before she could be. 
heard against the defendant's application. 
She wantéd a trial of the suit on the merits. 
It was the defendant who raised the bar 
of the compromise to that trial, and it is 
for the defendantto establish that the bar 
exisis, viz., that theré has been a lawful 
compromise. There is no question of 
estoppel here’ nor of waiver. The plaintiff 
has no doubt continuéd to receive some 
maintenance allowance, but that is not on 
the basis of the compromise and is-without 
prejudice to éither party. 

Is the compromise unyitto be recorded on 
account of all thé parties to the suit mot hav- 
ing joined in it? 
~ Itis contended that Naresh Mohan, Debi 
Presad and Hardutti, the defendants in 
the suit, not having joined in the com- 
proinise, it is unlawful and cannot be 
1ecorded. No authority has been placed 
before us in support ef this proposition: 
It is quite open to a plaintiff to com pro- 
mise his suit with some of the defendants 
only, leaving’ the others altogether alone; 
or proceeding with the suit against them. 
For instance, if A brings a suit fot money 
against Band C jointly, it is open to tha 
plaintiff to compromise wilh B only and 

(94) (1923) A O 48, 92 LJ KB 62; 198 LT 428; 
28 Com, Cas. 265. ` H 
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be satisfied witha decree against hiñi and 
leave Ç alone. In this case Naresh Mohan 
whs joined as defendant partly because as 
one of the reversioners of his uncle, Ugrah 
Mohan, he would bs entitled, if the “will 
were “to be found invalid, to succeed jointly 
with Suraj Mohan to the estate after the 
lady’s death, and. partly because he was 
a ap stiarey of the Kanchangarh estate which 
had taken the lease of the estate of Ugrah 
Mohan Thakur. Similarly Debi Prasad 
was jointon account of his being the trustee 
of the Kanchangarh estate, and Hardufti 
was joined asa transferee from Savi, ‘the 
executor of the estate, of one of the Oaleutta 
houses. The compromise was between the 


plaintiff on the one hand, Savi and Suraj- 


Mohan on the other. They wero the parties 
mainly interested in contesting the plaint- 
iff's suit. Having given up her claim to 
the estate and being satisfied with a 
maintenance for’ which the estate was 
sufficient security, the plaintiff: néed not 
have troubled about the other defendan!s. 
A compromise with some of the defendants 
cannot be illegal, even if a plaintiff wants 
to proceed with ths suit against-Lhe other 
deféndants if he still requires any relief 
against them; the suit against the remain- 
ing defendants would in such 2 case be 
disposed of on contest as against them 
only and by consent as against the defend- 
ants who are parties to the compromise. 
This is in accordance with the. view taken 
in this court in the case.of Abhayanand 
Singh.v. Rameshwar Singh (95), where s me 
of the defendants compromised the - suit 
and the Subordinate Judge deferred passé 
ing a decree against the cons 2nting defend: 
ants and proceeded to hear the suit as 
against the others. In the present case 
no relief was claimed against the remain: 


“ing defendants personally, and as against 


them all that she asked for was that she 
should get the entire estate free from 
the transfers made by the executor. If 
she gave up this claim, she had nothing 
further: to do with the’ other deféndants 

and these latter were not -in any “way 
interested in the compromise. We do not 
find anything unlawful in the compromise bé- 
cause several defendants were no: parties to it, 

Is the compromise unlawfulas it involves 
a transfer to the defendant of the shébattship 
right of the plaintiff and is therefore void 
under the Hindu Law ? 

It is true that a srebaitship cannot be 
transferred for a ednsideratioa, and any 
such transfer ‘is void ‘under the Hinda 

(95) 125 Ind. Oas., 521;A IR 193) Pat, 3}5;.9 Pati 
314; Ind, Rul, (1930) Pat. 521. 
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Law biit in thé present case there has been 
no “such transfér. Thb plaintiff was not 


the de fdcto shebuit ‘and, as ‘we “have 
already  found,. her tight. to. tha 
‘shedaitship. was. dotibtful. ~ She: was 


suifig to got the “shebditship from the de- 
fendant Who, was in possession of ‘the’ office: 


“There iš no law which” prevents & plaintiff 


fromi abéidoning his’ dhit for obtaining a 
shebaitshin, though it may be that ‘if hé 


“does 60 for péisciial | ‘ain; the arfangément 


between the parties may bé siecessfally 
at tacked. i in a proper proceeding... No law 
insists upon, a plaintiff proseéuting his suit 
if he chooses to abandon it, In this case 


the plaintiff received no consideration for, 


abandoning her claim to-the ` shébaitship 
whatever ita merits might haye been., What 
she got was a maintenance past and future 
and a house and a „conveyance. Shé 
‘was under the law entitled ' fo them. There 
is nothing tó show that i in fixing’ thé amount 
of niaintenaticd the question “Of the shebait- 
ship wa8 so much as referred ‘to by the 
parties. As a matter of fact the shebaitship 


is not specilically mentioned inthe petition . 


itself. 


J.,.in the _.Gi8e,,, of Eee oes vos 


private penstt to the unsere This, case 
of Panchanan Bannerji 9 y: ` Surendra Nath 
Mookerji (24) is no authority. Ta tavour of 
the plaintif. ‘There: the "shebaitship. was 
transferred to a stranger, and the lady got 
some benefit ander ‘the arrangement. 

In this. case theré was a perfectly bona fide 
compromise, of a real y, disputed claim, and 
we do not, think’ there ië anything illégal i in 
it. It was held in, the case of ‘Niradbrani 
Dassi v. Shiba’ Das Pal (97) that an aliena- 
tion of the office .6f, shebait. to-æ èlosely cən- 


“nected , member of the. fataily. andy without 


any idea of ‘personal Sain’ was valid ‘under 
the Hindu-Law., The vase perhaps, Went a 
‘and iis. authority seems to 
have been doubted in- Panchanan Banner- 
jeeès case (24), “We aré “however not dealing 
now with an alienation by a de-facto she- 


.bait but with an abandonment of å suit by 


a claimxn' to the shebaitship, svithoat any 


personal grin to herself} in favow’ of a man ° 


wh? was in possession a9 a shebait,and wh) 


would at any rate have heen entitled tc tha 
(96) 1 4,235, Z A 16: 3 Sar 637: 3 Sutaer 332 1 


“Tad dur. 134 07 C). 


(97) 3. lad.. ‘Oas. 76; 36 g 975, 1 a N 1084.. 
“eB ga T AE aY Š = 
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shebaitship after her death even if she had 
succeeded in the suit. This is perfectly 
valid: See Giris Chandra Sew v. Upendra 
Nath Giridas (98). 

«It will be convenient at this stage to 
dispose of the cross-objectiom of the respond- 
ent about this part of the case. The learned 
Subordinate Judge, while dealing with this 
question, seems to have been under the im- 
pression that the debuttar claim of the 
plaintiff has been decided in her favour, 
His remarks are- 

“The compromise petition does not contain any 
mention ofany debuttar in it lt only speaks that 


the maintenance allowance shall be a charge on the 
estate of Ugrah .Mohan Thakur. Therefore the 


. contention that the compromise could not deal with 


it falls to the ground. Ifthe debuttar property does 
not form part of .the estate, then it does not affect 
the question of the validity of the compromise. The 
petitioner may as an’ heir of Ugrah Mohan Thakur 
adminster the same.” 

‘This view of the learned Subordinate 
Judge is entirely wrong.. Paragraph 8 of 
the petition of compromise clearly states: 

` “that the plaintiff has given up all the claims made 
by her in the suit, save and except Tho claim for 
maintenance and the maintenance allowance in arrear, 


| aad the rent of the house according to the aforesaid 


term which has been setiled In future (the plaintiff) 
will not have and shall not lay any claim whatsoever." 


Apart from this the defendant being in 
possession, as a shebait, the plaintiff cannot 
take it without a decree. ofthe court. There 
is however no doubt that the plaintiff gave 
up all her‘claims in the suit, except the 
claim of maintenance and house allowance, 
etc.,.and we have held in the earlier part 
of the judgment that the compromise cover- 
ed the whole gait., There was no reservation 
and thereforé~hér claim “in respect of the 
shebaitship must stand dismissed. Though 
the learned Subordinate Judge has not 
passed any decree about the shebaitship i in 
favour of the plaintiff, his observations 
quoted above may lead to unnecessary trou- 
ble and litigation. In’ouropinion they are 
entirely unwarranted and erroneous and 
cannot be allowed to have any effect. 

Is the compromise unlawful on account of 
uncertanity ? 

The uncertainty complaimed of is first of 
all about two terms of the compromise, 
namely, about Suraj Mohan being obedient 


to the lady “and looking after 
her and ‘about the spending of 
the interest in consultation with the 
defendant, “We have already dealt with 
‘this point. The other uncertainties pointed 
out are about the , provision for 


the house and the conveyance, as. to the 
parties. to the’“compromise, and as to the 

(98) 135 Ind: Gas, 273: A-1 R1931 Cal 776:35 O 
“WN786; 54 0 Ld 545 “Ind. “Rul, (1932) Cal. 81. 
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estate of Ugrah Mohan on which ¢he 
maintenance is to be a charge and from 
which the maintenance is to be paid. We 
will take these up one by one. It is 
contended that the house which the plain- 
tiff is-to get is not sufficiently described, 
nor the conveyance ciearly specified, and 
that the executing court wilb find diff- 
culty in securing these things tothe plain- 
tiff if the defendant should make any 
default. Now the provision for the house 
and conveyance is contained in para. 4 of 
the petition of compromise which runs thus: 

‘Defendants Nos. 1 and 2 will arrange a house for 
the residence of the plaintiff according to her posi- 
tion at a monthly rent exceeding Rs. 100 and not 
exceeding Rs. 206 at Benares or some other place, 
and the payment of rent thereof shall rest with 
defendants Nos, 1 and 2. Besides that they (defendants 
Nos 1 and 2) will provide a carriage with horse for 
going to the Ganges for bathing and for darshan 
of deities (paying vista to idols). The rent of the 
house and the carriage expense will be in addition 
to Rs. 1,009 for the maintenance allowance," 


We do not find any uncertainty in this. 
Our attention was drawn to s. 
tract Act, which says : 


“Agreements the meaning of c 
certain or capable ofibeing made certain 4 


Particular stress has been lad upon 
Illus. (f) to that section: 

“A agrees to sell to B my white horse for 
Rs. 500 or Rs. 1,000. There is nothing to show 
which of the two prices is tobe given. The agree- 
ment is void.” 

This illustration has however no ap- 
plication as the uncertainty is incapable 
of being removed in any manner, “Cer- 
tum est quod cerium reddi potest.’ There 
is in the case before us nothing’ in the 
terms about the provision for a house and 
a conveyance which cannot be determined 
with reasonable certainty. The specifica- 
tion that the rent of the house is to be 
not less than’ Rs. 100 nor more than Rs 





meant by providing earlier, that the house 
is to be in accordance with the position 
of the lady. The limits given for the rent 
only make—and were clearly intended to 
make this last more precise; the position 
of the lady is recognized to be such that 
a house on a rent of Rs. 100 to Rs. 200 
will be considered suitable for her. The 
defendant is in the first instance to pro; 
“vide such a house and be responsible for 
the rent. In case he should fail to do 
so or the house provided by him should 
not be acceptable to the lady, the court 
in the execution department can easily 
give suitable redress either by the appint- 
ment ofa Commissioner to find a house 
that is in the judgment of the court suit- 


29, Çon- 
eget, | 


. 200 - 
is nothing but an indication of what was. 
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able or in the last resort, If the court 
shduld find that this cannot be done, by 
cawarding ‘to the plaintiff suitable com- 
pensation, namely, the house rent in cash. 
As a matter of fact, during the pendency 
of this appeal this court has actually had 
to makè such an arrangement, and” to 
allow the plaintiff to take a house for 
herself and realize from the defendant 
rent not exceeding Rs. 200 on production 
of vouchers. A similar arrangement could, 
if necessary, be made and has in fact 
been made by this court about the con- 
veyance also. It was contended before us 
rather strenuously that the’ description of 
the carriage and the horse has not been 
given. No description was needed; all 
that is necessary is a carriage and a horse 
which can reasonably carry the lady 
for her bath and worship and this can 
be easily gathered from the context. As 
regards this also there is ample power in 
the court to arrange for sucha conveyance, 


and, as already indicated, this has actually - 


beetisdohe by this court during the pend- 
ency. ofthe appeal. 

The néxt uncertainty pointed out is 
about the words “estate of Ugrah Mohan 
Thakur.” It is contended that the words 
are indefinite, in that they do not make 
it clear whether the estate meant is the 
estate as it stood when Ugrah Mohan 
Thakur died, or the estate as it stood on 
the date of the compromise. This also 
can easily be made certain. The estate 
of Ugrah Mohan Thakur so far as the 
immovable property was concerned con- 
tinued to be the same, excépt that one 
Calcutta house has been sold and an- 
other house in Calcutta has been acquir- 
ed by the Improvement Trust and the 
estate has been leased out for some years 
to the Kanchangarh Estate. The sale 
proceeds of the-house have not however 
been shown to have been taken away 
from the estate and were apparently 
used in the administration in meeting 
the debts left by Suraj Mohan. The 
lease to Kanchangarh was intended to 
last only a few years more. The estate 
as it stood on the date of the compromise 
was ample security for thee plaintiff's 
maintenance. The plaintiff was content 
to drop her entire suit on getting the 
maintenance, etc., provided in the com- 
promise, and did nothing, before applying 
under s.:151, to indicate that she meant to 
proceed with the suit against the other de- 
fendants. In our opinion the words “estate 
of Ugrah Mohan Thakur” in the circumst- 
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ances obviously meant theestate as it stood 
atthe date of the compromise and it was 
substantially the estate as it stood atthe 
time of the death of Ugrah Mohan Thakur, 
There is no uncertainty in this, respect. 
Regarding the uncertaintyof the parties 
to the compromise, much need not be said, 
It was contended that while the Body of 
the petition mentions that the parties have 
compromised, really speaking the com- 
promise was between the plaintiff on the 
one hand and the two defendants on the 
other. Who were the contracting parties 
has been made certain by the signatures of 
the parties concerned. There does not there- 
fore remain any uncertainty in this respeci. 
We hold that the contract is not vitiated 
by any real, irremediable uncertainty 
either in the termsor as regards the parties. 

Is the compromise unlawful on account of 
the fact that Mr. Savi being the executor of 
the estateof Ugrah Mohan Thakur compro- 
mised the suit which created a charge on the 
estate of the deceased without the permission 
of the court? 

The law in this respect is contained in 
s. 90, Probate and Administration Agt 
(Act V of 1881), the law which wasin 
force at the‘time of the compromise, 
(corresponding to s. 307, Succession Act . 
of 1925, now in force), Thesection ran thus: 

“(1) An executor or administrator has subject to 
the provision of this section power to dispose, 
ashe thinks fit,of allor any of the property for 
the time being vested in' him under s. 4 (2). The 
power of an executor to dispose of immovable 
property so vested in him subject to any restriction 
which may beimposed inthis behalf by the will ap- 
pointing him, unless probate has.:béen'granted to him 
and the court which granted the‘ probate permits 
him by an order in writing notwithstanding the re- 
striction, to dispose of any immovable property 
specified by the order ins manner permitted by the 
order a s « à 
There is nothing before us to show that 
the will of Ugra Mohan Thakur placed any 
restriction upon the power of the executor 
and therefore in the absence of any restric- 
tion he was perfectly competent to com- 
promise the suit by agreeing to the creation 
of a charge on theestate of the deceased for 
the maintenance ofthe lady. In fact the 
maintenance of the widow can always be 
made a charge on the estate of.her husband 
and Mr. Savı did nothing more. But as- 
suming that he had no such power, the tran- 
saction would be not altogethgr void, but 
only voidable. Sub-cl: (4) of+ this very ° 
section says: : 

“A di roperty by an executor or ad minis” 
Pale ca eterna a of Bt fa (2) or sub-s (3), as the 
case may be, ia voidable at the instance of any other 
person interested inthe property: see the Eastern 


e 355 (PC) 


e 
104 
Mortgage and Agere ëo; Etdsv: "Rebati Kumar Roy 


(99) followed in Charu Chandra Pal v, Kalidas 
Chandra (1C0)." 


‘The ‘ only person interested*-in ‘the. pro- 
perty of the'deceased is'the residuary legatee 
urfder his will, hamely, Suraj Mohan Thakur. 
The plaintiff cannot complain-of the charge 
after giving up herclaim-to the estate, and 
Suraj Mohan Thakur not only does not object 
to the creation of the’ charge, but was a 
‘party to it and has all along’ been endeavou- 
ring to maintain the compromise. Now we 
tat e up the considerations of law which have 
béen putforwardas barring any inquiry 
under O. XXIIJ,r.3 into the genuineness 
‘and lawfulness of the compromise. They 
‘are, as we have said, res judicata, want . of 
registration of the petition of compromise, 
and waiver, ' ; Pane 

yak) Res Judicata. 

It is contendéd that the compromise gave 
rise to a cause of ‘action, on the: basis of 
which a decreé was passed’ by the ‘Subordi- 
nate Judge on 26th November, 1924. That 
décree was set'aside by á Division Bench of 
this court (Jwala-Prasad and.-Buclnill, JI, 
The decree having been set asidé, no -frésh 
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' present it and suggests that it was handed over to 
the Subordinate Judge fraudulently by the opposite 


r 


decree, it 1s conténdéd; can be-passéd on the 


basis of that comproritisé.” Ib is- even’ con-- 


tended that the'order óf this ‘court setting 
aside the décree réqiiiréd’ that the plain- 
tiffs Suit should-bebe tiied“on the ‘merits. 
Reliance has been placed upon the cases of 
Kalipada v. Dwijapada'. Das (101) and 
Hook v. Administrator-General of Bengal 
(102) for the proposition that the’ statement 
of the principle of res judicata as. contain- 


ed ins.11, Civil Proegdure Code,’ is not. 


exhaustivé, and that the:principlé should be- 
applied t> this cage. The’ contention is 
however untenable. The- judgment of 
Jwala Prasad, J., clearly indicates that what 


the court ordered was that" the factum and: 


the legality of the: compromise, which were: 
no; inquired into by the lower Court, should 
be inquired into. -It will makethe matter 
‘clear if we quote a few passages to show 


what the judgment of this. court: really- 


meant. For instance two of the passages are: 
“ (L the meaning the lady) on the other hand 
says that she did not present it (that is the petition 
of enanpromise) nor did she 
-(99) 3 O L J 260° E 

` (1039) 10 Ind. Uas 269 13-0 LJ 447. ` 
-(101) 121 Ind (ax 2)) ALR 1930P 0292 577 
A 24 Ind Rul (1939) P O 24, (1930) AL J70. 31 
el: W182 3E OAV N 20]. 32 Bom LR 595:70 wW 
N 119 51 UJ 2,53 W L J 171; (1930) M WN 
°. (102) 69 Ind Sas 631: AT R19:1 PO 11:48 A 
187; 48 U 49) 19 A _ LJ 366, 49M L 1423 2M, 
T 336 (1921) M v, N 313 336 L J 405530 P L 


W22 > 
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e . 
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authorize anyone, to . 


party at the Railwdy Station in order to obtain gn , 
admission from her hurriedly without letting her 
know the contents of the petition. This again isa 
contentious matter and has not been investigated. . 

(The passages within brackets are ours). Wi 

(2) Ip-scems from the summary order passed by the 
Subordinate Judge (Mr. N. N Chakravarpy) that he did 
not at all bestow his mindto the consideration of ._ 
the compromise and itsterms and did not realize the 
scope ofthe -suit and the parties concerned in it. 
The eompromise was not judicially disposed of, and 
the.order passed by the Subordinate Judge lacks in 
judicial sanctity and the plaintiff ‘can very well seek 
to -avoid the order as well asthe decree passed on 
its basis.” $ 


And in theend the order was that: 

~the cass be restored to. its original number and 
taken up from the stage at which the compromise 
was filéd and disposed of according tolaw.” | 
It: ‘is obvious that the petition of com- 
promise was not finally disposed of by this 
court. . A compromise, if genuine and valid, 
bars the trialof the suit and defendant 
can very well esk' that the bar be first re- 
moved before the plaintiff is allowed to. 
proceed to the trialof the suit, and this is 
what was meant by the application te. record 
the compromise and the learned Subordi- 
nate Judge by his order. under appeal 
has held that the bar exists and has re- 
corded the compromise and adecreeis to 
follow in accordance with itas a matter. 
of course. Reliance is however placed up- 
on a remark of Sir Dawson Miller, ©. J., 
and Foster, J., in the course of the defend- 
ant’s application for leave to appeal to the 
Privy Council against the orders of Jwala 
Prasad and Bucknill, JJ. The observa- 
tion was made on an application of the 
plaintiff for the expeditious hearing of the ap- 
plication for leave to appeal and for mainten- 
ance. The sentence relied upon runs as thus: 

“We have been asked inthis case to return the 
record of ihe original suit to the trial Court to en- 


abls that court to proceed with the suit and we 
think that it is just and proper that we should do so. 


The words “to proceed with the suit” are 
relied upon as being an interpretation of 
the order cf Jwala Prasad and Bucknill, 
JJ., by the late Chief Justice and Foster, 
J., and reliance has been placed upon the 
case of Savitri Ramayga v. Holebasappa 
(103) for the propositien that the construc- 
tion of a document arrived at between the 
same parties operates as res judicata. We 
do not think that Sir Dawson Miller, O. J., 
and Foster, J., did at all construe’ the 
order of this court. It was a passing re- 
mark on the application of the plaintiff. 
The words “to proceed withthe suit” were a 
part of the request, and their Lordships 
(193) .137 Ind Oas. 699; A-I R1932 Bom, 257; 34 
Bom. L R 198, Ind, Rul, (1932) Bom. 309. 
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safd that that should be done. The ques- . 


tion whether a suit has heen compromised + 
01 not, which isto be inquired into under 
O. XXIII, r. 3, is as a matter of fact a 
part of the trial of the suil itself: It is 
an isspe which arises during the pendency 
of the suit, and if-it be answered iñ the 
affirmative, namely, if it be held that the 
suit has been lawfully compromised, no 
other issue needs to be -tried. Therefore 
the words “to proceed with the suit” do not 
exclude the trial of an issue of compro- 
mise in the suit itself. Ifa construction 
of the order of Jwala Prasad and Bucknill, 
JJ., can constitute res judicata on the 
point, the consideration will apply with 
stronger force to the plaintiff herself as 
will appear presently and as far as this’ 
‘court is concerned we are concluded by 
the clear interpretation put upon that 
judgment by this court. When the record 
went back tothe court below the plaintiff 
objected tothe trial of the question of the 
compromise, and by his order, dated 2nd 
September, 1926, (No. 29) the learned Subor- 
dinate Judge interpreted the order of this 
court to mean that the question of com- 
promise was to be tried. His order runs thus: 

“From the aforesaid facts and circumstances it is’ 
abundantly’ clear that the effect of the order of the 
Hon'ble High Courtis to make an investigation ia 
the first instance regarding the allegation of the 
lady relating to thecompromise. If it ia established 
on evidence to be adduced by the parties that 
really there was fraud in connection with the said 
compromise, or in other words, ifit is proved to 
the satisfaction of the court that the said compro- 
misé or agreement was not legal, it would not be 
ordered to be recorded and the suit would then be heard 
and tried on its merits.” , i 5 h 
The plaintiff being dissatisfied with this 
order ;moved this céurt.. Das, J., who with 
Adami, J., heard and disposed of these 
applications (Civil Revisions Nos. 634 and 

. 635 of 1926) remarked : 

“Ib was the contention of Savitri Thakurain that 
the compromise decree has in effect been set aside 
by this court and that the learned Subordinate 
Judge under the order‘of this court should proceed 
to dispose of the suit. The learned Subordinate 
Judge rejected this contention and has fixed a 
date for disposal of the application which was 
presented in April, 1925" i 

Thelearned Judges did not express any 
dissent from the view taken by the learned 
Subordinate Judge. The plaintiff was, 
however, not satisfied, and the matter was 
pressed once more before this couri in 
Revision No. 259 of 1927. The order runs thus: 

“The first point taken by Mr. Pugh is that the 
order of Jwala Prasad, J„ in this court precindes 
the court below from entering into the question 
of compromise I donot read the order of Jwala 
Prasad, J.,inthe way in which Mr. Pugh reads it 
and for myself I am concluded by my own decision, | 
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dated 17th'December, 1925. This point must accord- 
ingly be overruled.” , 

The order of 17th December is the one 
which we have just referred to. Sir Dawson 
himself while: rejecting the defen- 
dant's application for leave to appeal’ to 
the Privy Council said as follows :-- 

“The order in the present case decides 4othing as 
to.the rights ofthe parties in the suit and merely 
dérects the Judge to rehear the application for re- 
cording the compromise and to proceed thereafter 
according to law,” K 

We, therefore, hold that the inquiry about 
the genuineness end validity of the com- 
promise was uot barred by any principle 
of ves judicata. : 

Did the petition of compromise require re- 
gistration under s. 17 of the Registration Act 
and is it inadmissible in evidence ? 

It is contended that as the petition of 
compromise creates or declares the right 
of the plaintfl to get a maintenance of 
Rs. 1,000 per month and creates a charge 
on the immovable property in respect of 
the same and as it is not regis- 
tered it -is not admissible in evi- 
dence, andi that . the compromise having 
been reduced to writing, oral evidence of 
its terms cannot be given and, therefore, 
there isno material-to pròve the compro: 
mise, and hence none can be recorded. 
The law in this respect is contained in 
ss. 17 and 49, Registration Act of 1908.. 
Sub-clause (b) of s. 17 (1) enacts that: 

‘non-testamentary instruments which purport ‘or 
operate to create, declare, assign, limit or extinguish ` 
whether in present or in future, any right, title or 
interest whether vested or contingent, ofthe value of 
Rs. 109 and upwards, to or in immovable property” 
must be registered., Section 49 enacts that 
the documents which ‘are required to be 
registered under s. 17 shall not be re- 
ceived in evidence of any transaction 
affecting such property, ete., unless it has 
been registered. The question before us-is 
a very narrow one, namely whether a petition 
of compromise asking the court to pass a 
decree on certain terms comés within 
the purview ofs. 17, Registration Act. In 
the case of Bindesri Naik v. Ganga Saran 
Sahu (104), tkeix Lordships of the Privy 
Council had before them the finding of 
the High Court of Allahabad that judicial 
proceedings did not require registration 
under s. 17 of the then Registration Act (Act 
Til of 1877). Lord’ Watson delivering the 
judgment of ‘their Lordships observed: , 

“Although, in the vie% which their Lordships 
8 
founded on, without their having been registered. 
in farms of Act-of 1877, does not necessarily arise 
wo). 20 A171; 25 IA 9; 7 Sar. 273; 2 OWN 129 
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in this appeal, think. it right to add that, having 
heard Counsel fully upon the point, they are 
satisfied that the provisions of s. 17 of the Act do not 
apply to proper judicial proceedings, whether 
consisting of pleadings, filed by tho parties, or of 
order made by the court ` 

In Pranal Anniv. Lakshmi Anni (105), 
the Judicial Committee held that the razi- 
namah, in so far as it was submitted to 
and was acted upon judicially by the 
learned Judge, was in itself a step in a 
judicial. proceeding not requiring regis- 
tration. The abovetwo cases were followed 
by the Madras High Court in Natesan 
Chetty v. Vengu Machiar (106). There have 
been a number of decisions of various 
High Courts to the same effect. It is 
sufficient if we refer to a few of them. 
In the case of Apjfasami v. Manikam 
(107) where the question was whe- 
ther a disputed compromise can 
be recorded under s. 375 of the old Civil 
Procedure Code, one of the questions raised 
was that as the compromise created 
acharge on immovable property, an oral 
agreement was ineffective in view of s. 
59, Transfer of Property Act. The Madras 
High Court held that: . 

“the intention of the parties to the agreement 
was, not that it should of itself create a charge 
on immovable property but only that it should 
create a right to obtain a decree by way cfspe- 
cific performance. It is in the nature of a pre- 
liminary contract intended to be perfected by another 
document,” | : 
and their Lordships did not consider that 
it was inoperative under Act LV of 1882, 
Bindesri Naik’s case (104), was followed in 
Allahabad in Raghubans Mani Singh v. 
Mahabir Singh (108). Smce these decisions, 
Act III of 1877 has-beén replaced by Act 
XVI of 1908, the present Registration Act. 
The Legislature must have been aware of 
the, pronouncements of the Judicial Com- 
mittee, but it is significant that it enacted 
the section in its old form. Had the Legis- 
lature intended that petitions of compromise 
or petitions of the nature which were before 
their Lordships in Bindesri Naik's case 
(104) and Pranal Annis case (105), re- 
quired registration, they would have made 
provision for it in the new Act of 1908. 
In the case of Nagendra Mohan Roy v. Pyari 
Mohan Saha (109), at p. 112* the Calcutta 


(105) 22 M 508 26 I A 101: 7 Sar. 516; 1 Bom. L R 
394: 3 O W N485; 9M L J 147 (PC). 
(106) 3 Ind. Oas, 701; 33 M102; 6 ML T313; 20 
L J 20. . bad 
a (107) 9M 103 
. Pa 8A 18; 
: (io) 30 Ind. Cas 420'43 C103 210 L J 605; 20 0 
WN : 
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High Court héld that it was a well-settled 
principle of construction that the Legisla- 
ture is presumed to know no’ only thé 
general principles of law but also the con- 
struction which the courts have put upon 
particular statutes. 

Their Lordships relied upon the observa- 
tions of Campbell, C. J., in Mansell v. Reg. 
(110), at p. 73* and of James, L J., in 
Ex parte Campbell (111), to the effect that 
whert a section of an Act which had receiv- 
ed a judicial construction is re-enacted in 
the same words, such re-enactment must be 
treated as a legislative recognition of that 
construction. That the attention of the 
Legislature was drawntos. 17, Registration 
Act of 1908, is clear from the fact that after 
the decision of their Lordships of the 
Judicial Committee in the case of Hemanta 
Kumari Debi v. Midnapore Zemindari Co, 
(112), which laid down that a decree based 
upon a compromise even ifit went beyond 
the scope of the suit did not require regis- 
tration, they intervened and amended s. 17 
(21, cl. (vi). That clause at first did not 
refer to compromise decrees at all. It ran 
thus: “Any decree or order of a court and 
any award.” This clause is one of the 
exceptions tos.17. Since the decision in 
Hemanta Kumari’s case (112), it was amend- 
ed in 1929 and runs thus: 

“Any decree or order of a court except a decree 
or order expressed to be made;.on a compromise 


and comprising immovable préperty other than 
that which is the subject-matter of the. suit or 
4. 


proceeding.” "h 
It is 10 be noted that the award which 
did not require registration under Act XVI 
of 1908 or the earlier Act was taken out’ 
from the exception and also a decree based 
upan a compromise which affected properties 
not within the suit. It is inconceivable 
that the Legislature exempted a compromise 
decree from registration, provided the com- 
promise is within the scope of the suit but 
intended that the compromise petition itself 
should require registration. Such a con- 
struction will make the exceptions in cl. 6 
nugatory. Compromises were in the con- . 
sideration of the Legislature, and if they 
wanted that a petition of compromise should 
be compulsorily registrable but not the 
decree, they would have said so. The fact 
remains that a decree based upon a com- 
(110) (1857) 8 El. & Bl 5t; Dears &B 375;27L J 
M 04.112 k R 468 


(111) (1870) 5 Ch. Ap 703. 
(12) 53 Ind. Cas, 534; AIR 1919 P O79,461A 


N 177; (1920) M W N 66; 27M LT 42;11 L W 301; 
31 O LJ 298; 22 Bom. L R488 (P C). 
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prgmise which does infact create or exting- 
uih a right is exempt from compulsory 
registration. The compromise petition 
which, on the other hand, only asks the 
court to create or extinguish that right 
cannot be held to be compulsorily registr- 
able. No authority has been placed hefore 
us for such a proposition, which is entirely 
against the intention of the Legislature as 
expressed in the year 1929. It may be 
argued that the amendment of the seetion 
does not affect the present case where the 
compromise was effected in 1924, but that 
is really immaterial; for as we have said, 
even at that time the interpretation of the 
Judicial Committee in Bindesri Naik’s case 
(104), the decisions in Pranal Anni's case 
(105) andin Hemanta Kuari’s case (112) were 
there, and in Hemanta Kumari’s case (112) in 
the Calcutta High Court, Beacheroft, J., had 
based his decisionon the fact that judicial 
proceedings do not require registration. 

No doubt this ground was not argued 
before their Lordships of the Privy Coun. 
cil, nor was it dealt. with by them, but 
at the same time their Lordships did 
not express their disapproval of the inter- 
pretation of law which was in conformity 
with their own observation in Bindésri 
Naik’s case oo and in Pranal 
Anni's case (105). The two :Privy Council 
cases were followed by a Full Bench of 
this. court in Charu Chandra Mitrav. Sam- 
bhu Nath Pandéy-.(113) where it was held 
that affidavits~pefitions and pleadings filed 
in .the course ‘of judicial proceedings do 
not require registration. But apart from 
this,s. 17, Registration Act, itself specii- 
cally provides that its provisions do not 
apply to a document which does not it- 
self create, declare, assign, limit or extin- 

uish any right, title or interest, etc., etc., 

ut merely creates a right to obtain an- 
other document which will when execut- 
ed create, declare, assign, limit or extin- 
guish any such right, titleorinterest. The 
petition of compromise before us comes 
clearly within this exception. The petition 
does not by itself create a right of gett- 
ing maintenance, ete., or create a charge 
by itself. No right in favour of the plain- 
iff is created by it, nor does it create a 
right in favour of the defendant to extin- 
gnish the claim of the plaintiff to the es- 
tate, gardens and jewellery. The petition 
enables the parties to. go to court and have 
a right in favour of the plaintiff created 
and her claim as against the defendant 


(113) 46 Ind. Oas: 358; AIR 1918 Pat 507;-3PL 
J 255; 3 P L W 393;(L)L 8) Pat, 193. ae 
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extinguished. It is therefore. not necessary 
to rely upon the observations of their 
Lordships in the cases referred to above, 
It is needless for us to refer to the cases 
relied upon by the appellant. None of 
them are tothe point. Some ofthem refer 
to petitions filed before Revenue -Couris 
which were sought tn be used later on in 
civil suits as a basis of the title ‘created 
by those petitions. No case has been plac- 
ed before us showing that a petition of 
compromise before a court of justice can- 
not be acted upon by that court itself 
unless itis registered. That there is a dis- 
tinction between a petition being based 
in the court to which it is presented and 
its being subsequently used in another 
court forthe purpose of proving the right, 
if any, under that petition, has been re- 
cognised by their Lordships of the Privy 
Council in the case of Vyaravan Chetti v. 
Subramanian Chetti (114) where Lord Buck- 
master suid : ` 
“and if, on the other hand, there are two distinct 
provisiors, the one relating to rights of property 
and the other with regard to the division of the 
realisation moneys then, as these proccédings relate 
merely to the question of the realized money, 
it need not be registered for the purpose of being 
given in evidence in this suit, although it may be 
that it would require to be registered for the pure 
pore of being given in evidence in a suit relating to 
te regulation ofthe rights against the estate itself.” 
We therefore hold that the petition Wx, A 
did not require registration and can 
be acted upon. i 

Did the defendant waive his rights under 
the compromise ? 

It is contended that when the case 
went back to the lower court after 
the order of Jwala Prasad and Bucknill, 
JJ., the plaintiff took steps to have the 
entire suit tried and the defendant acquies- 
ced in it. We do not#however find any 
acquiescence or abandonment of the com- 
promise by the defendant. On 22nd July, 
1927, the plaintiff filed an application re- 
newing her previous application of 1923 
to have a commission issued for her ex- 
amination, and it is said that the defend- 
ant did not raise objection on that score 
as the commission was intended to examine 
the lady on the whole suit; but this is not 
so. Asa matter of fact, en 16th August, 
1926, the defendant did apply for the stay 
of issue of commission and requested the 
court to dispose of the case on the basis 
the compromise. Wẹ do not therefore think 


ihat.there has been any abandonment of,° 


E "(114) 56 Ind Cas 612: A 1 R 1990 P 033471 
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the compromise by the defendant. These 
are our conclusionson the various questions 
of law and fact involved in the present 
appeal. The judgment has become very 
long, and it will be useful if we givea 
summary four finding which are in gene- 
ral agreement with the learned Subordinate 
Judge. 


We have found that the terms of the 
compromise, mentioned in the petition 
Ex. A, have been proved. to be those which 
were agreed to between the parties. The 
rival terms, alleged by the plaintiff, have 
not been proved to be the terms settled 
between them, and Suraj Mohan could not 
have agreed tothem. No fraud was prac- 
tised upon the plaintiff and she was not 
imposed upon in any way. Every item 
of the ‚compromise was settled by her and 
she understood thsm all fully, and 
willingly compromised the suit on these 
terms. Bodh Krishna Jha, a first cousin 
of the plaintiff, came to Suraj Mohan in 
December, 1923, and suggested a compro- 
‘mise on the basis of the lady getting a 
maintenance. Suraj Mohan expressed bis 
inability to do anything in the matter till he 
became a major. He attained majority on 
lst February, 1924, and Bodh Krishna Jha 
again came to him in March of that 
year, and suggested a meeting between 
him and the lady and it was settled that 
he would meet her at some place of pil- 
grimage as he would not do so at Dar- 
bhanga, In October ‘of that, year -Bodh 
Krishna Jha came to him for a third time 
and told him of the lady’s expected visit 
to Simaria Ghat for the Kartick baths in 
the Ganges. On or about 16th of that 
month Durga Nath who was married to the 
plaintiff's sister came -to Suraj Mohan and 
invited him to see the lady at Simaria 
Ghat. On this invitation Suraj -Mohan 
went to Simaria Ghat. 


There the main terms of the compromise 
were settled viz., that the lady would 
retire from the contest of the suit if given 
a maintenance of Rs. 1,060 per month 
from.the date of her husband's death, the 
arrears for the period to remain in deposit 
with the estates and interest thereon at 8 
per cent. per annum to be paid to her for 
religious and charitable objects. These 
terms having “been settled, Durga? Nath 
was sent to Teich Ram Krishna dha from 

*Darbhanga where he was then practising 
as an Advocate. Ram Krishna Jha is a 
first cousin of the plaintiff, had’ been 

- financing her, and has been in fact. the 
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life and soul of this case. Durga Neth 
could not find Ram Krishna Jha, as the 
latter, had presumably come to Patna hoe 
file the revision application of 18th Novem- 
ber in this court in connection with thé 
suit. Thereupon the lady and Suraj Mohan 
alleame to Monghyr. The hearing ‘of the 
suit had been fixed for 21st “November. 
At Monghyr the party put up in the 
house of Baiju Mandal, the then Sarishtadar 
of the District Judge’s Court. The lady 
willingly putup in that house. Her story 
that for several days she took the house 
to be a Dharamshala is untrue. No 
deception was practised on her. She was’ 
under no restraint, and was admittedly 
going to the river Ganges for her daily 
bath, and came out of the house unnoticed 
on: her way to thestation, Ram Krishna 
Jha was again sent’ fot, and when he did 
not come, his brother, Bodh ‘Krishna Jha, 
who had come to negotiate for peace was 
sent for from Supaul at the instance of 
the lady. On 19th November, Khan 
Bahadur Sayeed-ud-din, a lawyer for the 
lady, was sent for, and came to the lady 
and explained to her*the nature and ex- 
tent of her suit, which according to our 
finding, she already fully knew and under- 
stood. The lady told Maulvi Sayeed-ud-din 
the terms on which-she had compromised 
the suit and‘ asked. him to prepare the 
necessary dréft. Bodh‘ Krishna Jha came 
on 20th November, 1924. Ram Bahadur, 
a clerk- ‘of Ram Krishna Jha, who was 
looking after the case of the plaintiff also 
reached Monghyr on the same day. Bodh 
Krishna Jha and Ram Bahadur “Singh 
actively took part in the preparations of 
the draft of the compromise, and they were 
not witnesses of truth when they deposed 
that they were watching the events from 
a distance. Bodh Krishna Jha actually 
put up in the house where lady was 
staying. The lady’s version that Bodh 
Krishna Jha only came to take Rs. 20,000 
which was intended to be paid to Ram 
Krishna Jha and that he took no part in 
the compromise is false. 

A. draft was prepared by Bodh Krishna 
Jha and Ram Bahadur Singh in consul- 
tation with Maulvi Sayeed-ud-din and 
possibly of Babu Hito Rai, another Pleader 
of the plaintiff. At that stage the lady 
wanted some additional terms, viz., that 
the arrears of maintenance should be 
paid to her by instalments, that she should 
get a house at a place of pilgrimage, and 
a conveyance. These terms were ultimately 
agreed to by the defendant and embodied 
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inf the draft, and this draft in the 
cgmpleted form was read over io the 
plaintiff, and Ex. F is the copy of. that 
draft, except the clause about the personal 
exemption of Mr. Savi, thé executor of the 
estate ,of- the deceased, Ugrah Mohan 
Thakur, which was added later on at” ths 
instance „ôf Mr, Savi and agreed to 
by the lady. Bodh Krishna and 
Balbhadra (a man of the defendant's) 
went to Bhagalpur with this draft to obtain 
the consent of Mr. Savi.” Mr. Savi at first 


- refused, as he thought that the estate was 


not in a position to bear the burden of 
so muchof maintenance of the plaintiff, but 
he ullimately agreed ifa clause of personal 
exemption for him was added to it, This 
was agreed to by the lady, and the peti- 
tion of compromise with this clause 
added was duly fair-copied at the house 
of Rai Bahadur Lakshmi Prasad Singh in 
the presence of Bodh Krishna Jha. In the 
meantime the lady. had left her residence 
and had gone to the Railway Station. The 


` petition was taken there, and she signed 


it there, after reading it and after fully 
understanding the contents. Ram Krishna 
Jha did come to Monghyr either on .23rd 
or on 24th November; the former is the 
date according to the defendant and the 
latter according to the admission of the 
plaintiff; the actual date, to our mind, is not 
of importance. According to our finding 
he put up in the same house as the plaintiff 
and the two had full-consultations about 
the terms of the compromise. s 

We believe that the petition of ccm- 
promise was read by Ram Krishna Jha 
at the Railway Station, and he read it over 
to the lady. We disbelieve Bodh Krishna 
Jha when he says that he and Ram Krishna 
Jha cametothe Railway Station just at the 


- ‘time when Rs. 20,000 was to be paid to the 


plaintiff, and went away soon after. -These 
two were along present there, and the 
whole transaction took place im ‘their 
presence, and they participatedin it; and 
the petition of compromise was duly signed 
by the lady and she also wrote out in her 
own handwriting a receipt for Rs. 3,000. 
Rs. 20,000 was made over to Ram Krishna 
Jha at the instance of the lady. At the 
instanceof the Subordinate Judge,who was 
present at the Railway Station, the petition 
of compromise was once more read over to 
the lady by Baiju Mandal, and we believe 
that she heard it and understood everything 
of. it. Her version that she- could 
not follow what was beinge read 
on account of the noise and on account of 
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the fact that she was engaged in conversa- 
tion with Suraj Mohan Thakur is not true. 
She has intelligence, knowledge and capacity 
enough to understand every detail of the 
transaction, and she fully-understood them 
and entered into them with all the 
knowledge of their effects. She is literate, 
knows Hindi very well, and can write it 
fluently. She knows a litile English as 
well. She is fully familiar with the Court 
language in which the petition was written. 
Her story that she had forgotten Hindi 
and that she signed the petition on trust 
and on letter for letter dictation from Suraj 
Mohan is false. Her signatures on the 
various Vakalainamas and her verification on 
the plaint and petitions falsify that story of 
literary incpacity, She received advice from 
Maulvi Sayeed-ud-din, and the advice of 
Mr. Ram Krishna Jha, Bodh Krishna Jha 
and Ram Bahadur Singh was available to 
her and we believe that she did receive 
advice fromthem all, and it was, with all 
this advice that she entered into the com- 
promise, 

_ While the defendant has produced all 
the witnesses he could produce, the plaint- 
iff-has-withheld important witnesses like 
Maulvi Sayeed-ud-din, Durga Nath, Babu 
Hito Rai and Mr. Ram Krishna Jha. 
Babu Hito Rai and Durga Nath were not 
in collusion with the defendant. After 
the compromise the lady came to Bhagalpnr 
and there she mentioned the terms of the 
compromise in a general way to various 
persons who came to visit her. She was 
very well looked after. and was quite com- 
-fortable there. hf the meantime Ram 
Bahadur obtained a copy of the petition 
of compromise for her, and Bodh Krishna 
Jha and Ram Krishna Jha visited her at 
Bhagalpur during the month of December 
1924. In January she went to Allahabad 
for Kalpbas. Suraj Mohan went along 
with her. and helped her comfortably to 
settlé there and came away after giving 
her Rs. 1,500. The plaintiff's story ‘that 
Rs.,500 was given for her kitchen expenses 
and Rs. 1,000 was sent later through 
Balbhadra for the (barkhi) sradh of her 
husband is devoid. of truth. So is her 
story that it was at Allababad that for 
the first time she came to know of the 
terms of the ‘petition of compromise 
(Ex. A). . ae ° 

. The story that Balbhadra brought these, 
térms to her notice at Allahabad ig 
unworthy of credence. No fraud was practis- 
edupon her. There was,inour view, no 
opportunity even for any fraud, for. during 
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the whole course of the negotiations and 
the settlement of the terms of the compro- 
mise, she was all along accompanied and 
surrounded by several of her admitted well- 
wishers and advisers and those who were 
looking after her case. We have also found 
on the.évidence on the record that the 
defendant has discharged the onus, if it lay 
upon him, of showing that the compromise 
was fully understood by her when she 
signed it; in other words, that her physical 
act of execution was accompanied by the 
requisite mental act. The compromise 
was in every way fair and reasonable. 
We have discussed the condition of the 
estate and have held that the estate was 
notin a position to bear a maintenance 
allowance of Rs. 1,000 for 14 or 15 years 
from the death of Ugra Mohan Thakur. 
There was very little chance of the plain- 
tiffs success in her suit, either on the 
ground that she had lost the Bhagalpur 
case on account of the fraud of her 
karpardaz, nor was there any chance 
of her success on the ground of the invali- 
dity of the will under the Mithila law, 
which, it is claimed for her, allows a wife 
to force a partition upon her husband, 
and under which it is claimed that a gift 
of his entire property by a man having a 
wife is invalid. 

The compromise was not without consi- 

_deration, nor was it for inadequate con- 
sideration; the consideration which the 
lady received for abandoning her claims 
to the estate, jewellery and gardens was 
ample under the circumstances of the 
case. We have also ‘held that the com- 
promiseis perfectly lawful, thatit will not 
contravene s.42, Specific Rehef Act, to 
pass adecree in accordance with it, and 
that an executable decree can be passed 
in the suit. A contract to compromise 
a suit is specifically enforceable in the suit 
itself by a proceeding under O. XXIII; 
r.3,and if the court finds thata suit has 
been compromised by a lawful agreement, 
it is bound to specifically ,enforce that 
agreement by recording the compromise 
and passing a decree onthe basis of it. 
The provisions, of ©. XXIH, r.3 of the 
Code are mandatory. The contract of com- 
promise was not rescinded on account of 
any default of the defendant. Defendant 
_ Kas all along been ready and willing to 
“e perform his part of the obligations embodi- 
“ed inthe compromise, viz., to submit to a 
decree for past and future maintenance, 
for a house and gonveyance. >. -~ 
--We have’ held that tillthe repudiation 
e e 
e A . 
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petition was filed by the plaintiff on i 
April, the defendant was all along ca% 

rying out the terms of the decree it- 
self. The compromise is not unlawful 
on account of the other defendants not 
joining in it; and that the abandqnment 
of he? claim to the shebaitship of the 
trusts created by Madan Mohan Thakur 
and Ugrah Mohan Thakur is not illegal. 
Our finding is that all the essential terms 
of the compromise are neither vague nor 
uncertain. Two terms only, viz., those 
about Suraj Mohan being obedient to 
the lady and looking after her, and about 
theinterest onthe arrears of maintenance 
being spent on scholarships and religious 
works in consultation with the defendants, 
are certainly unenforceable, but they 
are severable parts ofthe contract, and 
the defendant has elected to forego the 
condition that he isto be consulted as 
regards the expenditure. The compro- 
mise isnot void on account of Mr. Savi, 
who was the executor of the estate of 
Ugrah Mohan Thakur, not having obtain- 
edthe permission of the Probate Court. 
He was fully empowered to compromise. 
Even if such permission be considered 
necessary, that would only make the com- 
promise voidable at the option of a per- 
son interested in the property. The only 
person so interested under the will is 
Suraj Mohan Thakur who wants to abide 
by the compromise and was himself a 
party to-it. Enquiry into the genuineness 
and: “yalidity of the compromise is not 
barred “on the ground. of res judicata; the 
petition of compromise did not require 
registration; and finally, in our opinion, the 
defendant has not waived his rights under 
the compromise, and is entitled to have 
the compromise recorded under O. XXII, 
r 


.8. 

These being our findings, the plaintiff's 
appeal must be dismissed with costs. As 
this is a miscellaneous appeal, it is neces- 
sary for us, under the rules of the court, 
40 fixthe hearing fee. Though a miscel- 
laneous appeal, the’ hearing has occupied 
a largenumber ofdays, and the time oc- 
cupied in the preparation ‘and hearing of the 
appeal has not been less than would have 
been necessary in an appealfrom an origi- 
nal decree. The usual practice in such 
cases, where an ad valorem fee is not pre- 
scribed,is to fix a daily hearing fee; but in 
our opinion this is a case in which it will 
cause some hardship tothe appellant to fix 
a daily fee. In our opinion, the ends of jus- 
tice will be met ifwe fix the hearing fee ag 
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if fhis were an appeal front an original 
af in the suit itself, and we fix the 
simum hearing fee which is ordinarily 
allowed in appeals from original decrees, 
viz., Rs. 5,000. Out of this amount, Rs. 250 
will go the respondents, who are the heirs 
of Mr. °” Savi, deceased, and have .alsu 
entered appearance inthis case and the 
rest viz., Rs. 4,750, will gotothe respondent 
Suraj Mohan. The other respondents must 
bear their own costs. . 
We now take up the cross-objection of 
the respondent Suraj Mohan. It was 
directed against two parts of the judg- 
ment of the learned Subordinate Judge, 
one in connection with his remarks about 
the debuttar property, which we have 
already dealt with. The observations of the 
learned Subordinate Judge are wrong and 
should be treated as such. The other 
objection is directed against his order not 
allowing costs to the respondents. The 
learned Subordinate Judge has given no 
reason for notawarding costs against the 
plaintiff. Possibly he considered that 
the lady had no means of her own, and 
any cosis awarded against her would 
have to come out of her maintenance allow- 
ance. Ordinarily, the lady was entitled 
to our sympathy. Her married life was 
apparently not very happy. She was an 
orthodox Hindu, while her husband had be- 
come more or less westernised, and there 
are indications that she was to some extent 


neglected—to put it mildly—in favour of a. 


mistress with whom the deceased was'‘living. 
In her husband's time, though she waa given 
allthe honours of the lady of the house, 
the allowance given to her was not ‘very 
liberal. By his will her husband left her 
avery small allowance of Rs. 100 per 
month. In these circumstances, if she 
took into her head to fight the will of her 
husband, one might have excused’ her; 
but she had no justification for carrying 
the litigation on after the compromise with 
Suraj Mohan, a young lad, whoadmittedly 
used tolook upon her almost as a mother. 
We have said that according to the plaintiff 
herself the boy went to Simaria Ghat and 
lay prostrate at her feet. He agreed to all 


the terms thelady desired for the compro- . 


mise, paid her Bs. 20,000 which she made 
over to Mr. Ram Krishna Jha, brought her 
to Bhagalpur and admittedly looked after 
her there satisfactorily. When she , went 
to Allahabad the boy accompanied her, and 
she was comfortably lodged there and 
given Rs. 1,500. Her maintenance as we 
have held was overpaid. : 
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| Unfortunately, at Allahabad, ` 
“under evil advice shethought of starting 
‘ the fight 


ij 
obviously 


once more. In our opinioħ this 
was entirely unjustified—the respondent 
not unnaturally characterised it before 
us asa blackmailing attempt and as an- 
other turn of the screw. The plaintiff 
and her friends thought of extortifig more 
terms from the inexperienced youth Suraj 
Mohan. The fight was’ carried on with 
bitterness and some applications were dis- 
tinctly vexatious. The trial was protracted 
by introducing issues which did not 
directly arise inthe case. The court, of 
course, could not at that stage of the 
suit prevent it, but inthe end it becomes 
clear that a number of matters were intro- 
duced which were not essential for the 
proper determination of the narrow issue 
involved, viz., the genuineness and validity 
of the compromise. The plaintiff attempted 


‘to substantiate her case by a large number 


of false statements. She went the length 
of saying that while she could read and 
write Hindi and little English during the 
lifetime of her husband she had forgotten 
everything since then. Her handwriting 
and its fluency clearly show this to be 
untrue. She further attempted to support 
her case by false witnesses and by withhold- 
ing fromthe witness-box important wit- 
nesses like Durga Nath Jha, Maulvi Sayeed- 
ud-din, and last but not least Mr. Ram 
Krishna Jha. By these means she un- 
necessarily prolonged the case. : Charges 
offraud against various persons were 
recklessly made and in the case of Babu 
Hito Rai easily withdrawn. These being 
our findings, we feel that the costs of the 
court below cannot properly be withheld 
from the respondent. The hearing of this 
matter after the case was sent back by 
this court on 8th June, 1926, was pro- 
tracted. There were 27 contested hearings 
in the interlocutory stage and twenty 
hearings in the main hearing of the case. 
The maximum fee allowable in miscellan- 
eous matters in the lower courts is ordinarily 
Rs. 150only.° Thisamount willbe absurd- 
ly insufficient in thiscase. Discretion has 
been left tothe court and inour opinion a 
daily fee of Rs.100for each hearing at the 
final stage or altogether Rs. 2,000, and 
Rs 50 per day for the contested hearings 
during the interlocytory st&ge, will mee 
the ends of justice. This brings the costs to a 
total of Rs. 3,350. The cross-objection must, .° 
therefore, be allowed as indicated above. 
It only remains for us to dispose of an 
objection which was raised by Mr. Ghosh, one 
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of the learned Advocates appearing for resa 
pondent No. 2, as to our competency to 
proceed with this appeal. The contention. 
is ‘based on these facts: The platntiffy 
after the order to record the compromise 
was passed by the court below, preferred two. 
appeals: one against the order recording the: 
compromise, and the other against the dec=, 
ree which was passed in consequence of 
that order. The appeal against the decree 


. was accompanied by a petition for permis* 


sion to appeal in forma pauperis, as the 
plaintiff had instituted her suit as a pauper. 
Two appeals, namely, the present miscel-- 
laneous appeal against the order recording 
ihe compromise and the appeal against the 


‘original decree, were preferred as the plaint~ 


iff was apparently in doubt about the 
correct remedy open to her, in consequence 
of a decision of the Calcutta High Court in 
Bengat Coal Co. Ltd., v. Apcar Collieries 
Lid., (115), to the effect that an order re- 
cording a compromise followed by a decree 


‘merges into the decree, and that it is the 


decree that is appealable, and not the 
order. The appeal against the order was 
however, admitted by a Bench of this court’ 
in Savitri Thakurain v. F. A. Savi (116) and 
it was held that an appeal lay against the 


‘order as expressly ‘provided in the Civil 


Procedure Code, O. XLIII, r. 1 (m), and it 
was ` indirectly held that no appeal lay 
against the decree itself, being barred un- 
der s. 96 (3) of ihe Code. The appeal 
against order having been admitted, it was: 
preceeded with and we are now disposing 
of it, Plaintiff's application’ for permission 
to appeal as a pauper against the decree 
itself was kept pending till the disposal of 
this appeal. When the argument in 
this appeal was completed, we kept up that 
application and being clearly of opinion 


“that no appeal lay against the decree, we 


. rejected it. 


As it isnot usual, while refusing such 
applications, to give reasons, we did not do 
so; but, infact, the reason was mainly that no 
appeal lay at all. The same view had been 


‘taken by implication, as We have already 


said, in this very case by a Bench of this 
court and also in the case of Govindaswami 
Kadavaran v. Kaliaperumal Munayathirt- 
yan (117), where Coults-Trotter, J., held 


that no appeel lay against a decree passed 
5 A 


. . 
(115) 87 Ind. Oas, 248; AT R 1926 Cal. 412;29 O 
W N 928. - 
(116) 117 Ind. Gas 189; A I R1929 Pat. 318;8 
(117) 66 Ind. Cag 837; AIR 1921 Mad. 696; (1922) 
MW N 83; 16 L W 155. 
e 


` Pat. 598; 10 P L 'T 293. 
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‘such an appeal at all lies. 
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upon compromise, even if the compromise 
be disputed. For a consent decree to coje 


within the prohibition of s. 99 (3) of the. 


Code it is not necessary that the consent 
should continue till- ‘the passing of the 
decree. This also appears from a recent 
‘decision of their Lordships of the Privy 


.Council in an appeal from a deeision of the 


Judicial Commissioner of the Central Pro- 
vinces in Zahir-ul-Said ‘Alvi v. Lachhmi Na 
rayan (118). When we refused to grant leave 
to the plaintiff to appeal as a pauper, the 
plaintiff's Advocate intimated to us that his 
-Client had no intention of paying the court- 
fee and pressing the appeal. 

We accordingly dismissed it on that very 
day, i. e., 22nd August,1932. There being no 
intention of laying before tus a properly 
stamped appeal the appeal was boundto be 


‘dismissed or rejectedon that groundalone and 


therecould be nothing said about whether 
On these facts the 
contention of Mr. Ghosh has been that, as 
we have dismissed the appeal against the 
decree, the present appeal against the order 
cannot proceed, because if we were to allow 
this appeal, it would mean the consequen- 
tial setting aside of the decree. We find 
no force in this contention, As we have 
said, the application to sue 
was rejected onthe ground that no appeal 
lay against a decree passed upon compro- 
mise, being prohibited by the Code; and 
we dismissed the appeal as no court-fee 
was paid. Matters thus are on the same 


-footing as if no appeal against the decree 


had been presented, as in fact none could 
be properly presented under the law. The 


dismissal of the appeal, on the grounds . 


stated above, does not preclude us from 


` proceeding to determine the appeal against 


the recording of the compromise. 

Our thanks are due to the Bar for the 
great assistance they- have eo willingly 
rendered to us; one and all they have been 
of great use to us. The result is that the 
appeal of the plaintiff against the order re- 
cording the compromise is dismissed with 
costs. We fix the hearing fee at Rs. 5,000 
out of which Rs. 230 will go to Mrs. Savi 
and Miss Mouna Savi, respondents Nos. 1 
and 2, remaining Rs. 4,750 to respondent 
Suraj Mohan. These respondents will also 
get their other costs incurred by them in 
this appeal. 
pear their own costs, 


(118) 131 Ind, Gas. 316; A I R1931 P.O 107;27N 
LR 139; 35 © W NG; Ind. Rul. (1931) PO 124; 
60 ML J 618:14 NLJ7L; 33 LW 723; 33 Bom, 
L R 925; (1931) M W N 748 (P O). 


The cross-objection 


as pauper . 


The other respondents will 


e 
-0 : f 
s 1938 ; EA 
ofg8uraj Mohan “is allowed: The observa- 


4. kane pas v. KARAM CHAND," 
„the present: ‘respondent, to. whom the decree 
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tigni; or, finding of the learued Stibordinate ahad been, transferred, applied for execution 


Judge. in respect of the debutter properties * 


is set aside. . Suraj .Mohan is allowed all 
thé*tosts incurred by him in the court be- 
low singe the time the matter was sent back 
to that court by the order of this court, fated 


8th. June, £926: Pleader’s fee Rs. 3,350. A’ 


decree for the costs of lower Court will be 
prepared in the court and will be incorpoyat- 
ed in the decree to be prepared in this ap- 
peal, 
N Appeal dismissed; 


Cross-objections allowed. , 


_.__ LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 299 
of 1932. - 
January 11, 1933. 
Curriz, J. 
HANS RAJ-—J uDGMENT-DEBTOR— 
APPELLANT ` 
versus 
KARAM CHAND —AuctTion-PURCHASER 
`, AND OTHERS JUDGMBENT-DEBTORS— 
: RESPONDENTS. 

Civil Procedure Code (Act V of 1908),s 47,0. XXI, 
r. 90—Lxecution sale—Objection that property could 
not be sold before mortgaged property— Whether falls 
within s 47—~Second apperl—Limitation—Limitation 
Act IX of 1908), Sch. I, Arts. 166, 181. 

An objection by a judgment-debtor as to asale on 
the ground that the decree was in reality a mortgage 
decree and therefore, the property of the judgment- 
debtors other than that mortgaged could only be 
proceeded against after the mortgaged property had 
been put to sale and the proceeds had proved 
insufficient to meet the decree, falls within s. 47, 


-Oivil Procedurs Code Suchan objection is governed 


by Art. 181 and not Art; 163 ofthe Limitation Act 
and a second appeal lies from an order passed 
thereon. [p 115, col. .] : ; 
[Case law discussed ] | 
Miscellaneous Second Civil Appeal from 
an order of the District Judge, Gurdaspur, 


dated the 18th November, 1931, affirming. 
that of the Subordinate Judge, Second Class, : 


Gurdaspur, dated the 6th of June, 1931. 
. Mr. Chiranjiva Lal, for the Appellant.. 
..Mr. Faqir Chand, for the Respondents. 


Judgment. - On the 9th February, 1928, . 


one Atma Ram obtained a compromise 
decree against the present appellant Hans 
Raj and others.. The agreement which 


‘was embodied in the decree was that the. 


judgment-debtors should pay the sum of 
Rs. 2,112 by the 9th of June, 1921, In 
default of payment the amount was to be 
recovered from the mortgaged property and 
other property of the judgment-debtors. 
On the 6th of March, 1929, Karam Chand, 
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-by attachment and sale of the mortgaged 
“property and the arrest of Hans Raj judg- 


ment-debtor. Notice was issued under 
O.-XXI, r. 66, Civil Procedure Code, and 
was served on Hans Raj. A date for sale 


“was fixed but on the 16th of July, 1929; the 


decree-holder’s Counsel stated that there 
had.been a mistake as regards the number 
of the house which was mortgaged. He,” 
however, asked that the application he 
filed and said that he would get the decree 
amended. This he failed to do but onthe 
4th of August, 1929, he filed a fresh ap- 
plication for execution against Haris Raj 
getting house No. 6446 attached in the place 
of No. 7390. Notice was again issued on 
the 19th of October, 1929. Hans Raj was 
served and the sale was fixed for-the 24th- of 
March, 1930. On the 28th of March, a re- 
port was submitted to the effect that the 
sale had been concluded in favour of the 
decree-holder who had bid Rs. 500.. On 
this the executing Court ordered the decree- 
holder to deposis the commission money 
and directed that the purchase . money 
should be credited against his claim. ::The 
court also directed that allowing. 30 days - 
for objections the case should come up on 
the 30th of April. Hans Raj had already on 
the 22nd of March,1930, filed objections under 
s. 47, Civil Procedure Code, his contention 
being that this property was only liable to 
be put to sale after the mortgaged property 
had been sold in the event of the proceeds 
failing to meet the decree. This applica- 
tion had also been fixed for decision on the 
30th of April. Eventually on the 21st of 
June the decree-holder’s Counsel agreed 
that the mortgaged property should be.sold 
first and the rest of the property should 
remain under attachment. The judgment- 
debtor's Counsel also agreed to this course, 
The order of the court was that the plan 
of the mortgaged property should be put 
in, notice should issue under O. XXI, r. 66, 
Oivil Procedure Code, and the remainder 
of the property should -remain under ‘at- 
tachnient. The case was fixed for the 12th 
of July, 1930. Notice was sexved on Hans 
Raj and eventually the sale took place on, 
the 2nd of April, 1931, being concluded in | 
favour of the decree-holder whoebid Rs. 300; 
On the 18th of April, the court or@ered that 
the case should come up for objections on 
the 6th of June. J 
Raj filed objections described as under 
s. 47, Civil Procedure Code, “and O. XXI, 


ao 


e 


r. 92, Civil Procedure Code (sic), On this. -> 


# + 


On the 6th of June, Hans’ * 


. +. 
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date the court dismissed the objections, first objection -on the question of whikh 
remarking: house should be auctioned first, .Lhough 


“They have been filed after more than thirty days. 
Therefore, they ure not tenable ” i 
Ih ` another order of the same 
date ihe executing Court remarking that 
the objections, which were filed by the 
judgment-debtor, had been disallowed as 
barred by time, confirmed the sale of both 
houses for Rs. 300 and 500 respectively in 

“favour of the decree-holder. 

Hans Raj lodged an appeal in the Court 

of the District Judge against the order of 
the Subordinate Judge dated the 6th of 
June, 1931. This was dismissed by the 
learned District Judge on the ground that 
the objections were clearly time-barred. 
The learned District Judge further remark- 
ed: 
. “On merits, too, there is no force in the objections. 
The- objector’s Counsel is not prepared to pay more 
than Rs. 8.0 for the property which was put to auc- 
tion.” 

Against this order this second appeal has 
been preferred. Mr. Chiranjiva Lal Ag- 
garwal has urged that the executing Court 
erred in confirming the first sale for 
Rs. 500 as well as the second for Rs. 300, 
He contends that the result of the order 
dated the 21st June, 1930, on the objection 
preferred by Hans Raj was that the sale of 
the first house for Rs. 500 was cancelled 
and the property merely remained under 
attachment. He contends that consequent- 
ly the proper course would have been to put 
the property to sale a second time 
and that the court could not, as apparently 
it did, treat the sale as being merely held 
in suspense for confirmation of the same, 
He contended further that his objections 
were preferred under s. 47, Civil Procedure 
Code, and therefore, were not barred by 
limitation and that a second appeal lay. 

It has been further argued that as the 

- auction-purchaser was himself the decree- 
holder, any differences between him and 
the judgment-debtor should be dealt with 
under s. 47 and not by way of objections 
under O. XXI, 1. 90, Civil Procedure Code. 

Mr. Faqir Chand, argued that the origi- 

nal order passed by the executing Court 
was under Os XXI, r. 92, and from that 
an appeal lay. under O. XLII, r. 1 (j) 
and no second appeal lay. 

- He further contended that in any case the 
judgment *of the Jearned Distriet Judge 
was silent on this point and, therefore, it 
must be held that the point had been 
abandcned and could not now be raised. 
-As already-moled the executing Court 
P “had not giyen any clear decision on the 
e . 


apparently the judgment-debtor’s objection “ 
was accepted. . 

In his second application presented on 
the Gth June, Hans Raj urged, in fhe first 
place that there had been material irregu- 
larities in conducting the sale of the 
house. He alsourged again that the second 
house could only be sold after the house 
which had been mortgaged had been put 
to sale. No decision was given by the 
executing Court or by the District Judge 
on this point which is clearly one which 
would be covered ‘by s. 47, Civil Procedure 
Code. 

The memorandum of appeal is described 
as being under s. 96, that isto say, from 
a decree which would be an order under 
s. 47. In the original memorandum of ap- 
peal filed in Urdu the appeal is described 
as being against the order of the executing 
Court rejecting the appellant’s objections 
regarding the cancellation of the sale and 
the irregularities in the conduct thereof. 
The grounds of appeal filed relate mainly 
to the objections urging material irregula- 
ities in the conduct of the sale. ‘The first 
ground, however, is that the lower Court 
has erred in dismissing the objections filed 
by the appellant regarding the illegality 
inthe sale of the property attached. It is 
contended that the property sold in the 
first sale is the only property that was 
attached and, therefore, the question as re-' 
gards the necessity for selling the mort- 
gaged property first, was raised in that 
ground. It appears that the house sold for’ 
Rs. 500 was the only property that was at- 
tached, the house sold for Rs. 300 not hav- 
ing been attached but being sold as mort-, 
gaged. This contention would thus 
appear to have some force but Mr. Faqir 
Chand argues that as it is not discussed by 
the learned District Judge it must have 
been abandoned and, therefore, should not 
be entertained. In this connection he cites 
Abdul Karim v. Thakar Ram-Jagga Ram 
(1) and Harji Mal v. Devi Ditta Mat (2). 
In the latter ruling it was held that, where 
the judgment of the Appellate Court states 
specifically that certain points were argued 
before it and is silent as to other points 
taken in the grounds of appeal, it must be 
presumed that those points were abandon- 
ed. That argument, however, would not 
apply in the present case as the remark of 
the learned District Judge that, on the 

(1) 68 Ind. Cas. 740; AI R 1923 Lah. 124, 

(2) 77 Ind, Oas, 398; 4 L 364; A I R 1924 Lah. 107". 
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rits, too, there is no oe in the objection, 
_ ifiicates that something may have been said 
on this point. In view of that remark it is 
impossible to hold definitely that this 
point was abandoned, 


As regards the question of limitation it is 
argued “that the limitation - of thirty. days 
prescribed for objections under O. XXI, 
r. 90, Civil Procedure Code, does not apply 
in a case where objections are lodged under 
s. 47, Civil Procedure Code, and that in 
such cases a second appeal is competent. In 
this connection reference has been made to 
Ramaswamy Chetty v. Maung Tah 37 
Ind. Cas. 827 (3), Rajagopala Ayyar v. 
Ramanujachariar Bihari Lal v. 
Taruk Lal (5) and Rashid Jahan Be- 
gam v. Niada Mal Rangi Mal (6). In the last 
mentioned case it was held that the second 
appeal against an order refusing to set 
aside a sale in execution of a decree was 
incompetent, 
tinguished on the ground that in that case 
the decree-holder was the auction-purchaser 
whereas in the Lahore case the decree- 
holder had no longer any interest in the 
matter. 


In the Madras case it was held that if a > 


party files an application to have the sale 
set aside either under s. 47, Civil Procedure 
Code, or otherwise, it is governed by Art. 181 
of the Limitation Act and not by Art. 166. 

It is further held that an application to set 
aside a court sale not only on the ground of 
irregularity in the sale but ‘also on the 
ground that no notice was given of the 
application for attachment and sale of the 
property, falls withins. 47, Civil Procedure 
Code, and hence there is a second appeal, - 

In Bihari Lal v. Taruk Lal (5) it was held 
that an application to set aside execution 
sale on the ground of want of notice under 
0. XXI, r. 22, was governed by the three 
years’ rule of limitation under Art. 181 and 
that the question whether notices under O. 
XXI, 1.22 of the Civil Procedure Code were 
not served must be regarded as orders under 
s. 47 and the second appeal lay. 

In Ramaswamy Chetty v. Maung Tah (3) 
it was held that. where objections in a peti- 
tion to set aside an execution sale relate not 
only to material irregularity in publishing 
or conducting the sale -but go further and 


(3) 37 Ind, Cas. 827; 10 Bur: L T 249, - 
(4) 80 Ind. Cas. 92; 47 M 288; A IR 1924 Mad. 431; 
46 ML J 104; 19 L W 119; (1924) M W N 182; 34 ML 

37 ( 

(5) 97 Ind. Cas. 798; A 1 R 1926 Pat. 397; 8 P L T28. 

(6) 140 Ind. Oas. 883-33 PLR 625; A IR 1932 
Lah, 530; Ind, Rul. (1933) Lah, 49, 
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starting with illegal attachment, the peti- 


‘tion is admissible under s. 47, Civil Pro- 


cedure Code, and is not time-barred though 
filed beyond the 30 days allowed for an ap- 
. plication under O. XXI, r. 
dure Code. E 

In Jamila Khatun y. Dayanand Thakur 
(7) it was held by Adami, J., that a prayer 
under s. 47, Civil Procedure Code, can be 
joined with a prayer under O. XXI, r. 90 
ia one application. It is only reasonable 
that the executing Court should deal with 
every objection which the judgment-debtor 
puts forward in one and the same proceed- 
ing. ie 

For the appellant it is contended that tne 
decree was in reality a mortgage decree 
and, therefore, the property of the judgment- 
debtors other than that mortgaged could only 
be proceeded against after the mortgaged- pro- 
perty had been put to sale and the proceeds 
had proved to be insufficient to meet the 
decree, that is to say, that the whole of 
the first sale was irregular. 

Mr. Fakir Chand contended that the 
decree was asimple compromise decree and 
the decree-holder could execute it against any 
other property. He cited Totaldas v. Utumal 
Thakumal 10 Ind. Cas. 975 (8). This point was 
never dealt with by either the executing Court 
or the Appellate Court and it is not clear 
whether it was ever raised in this precise 
form. Itis unnecessary for me to discuss 


90, Civil Proce- 


i 


this point in view mo the order I propose, to - 


pass. 


From a consideration of the objections 
preferred by the judgment-debtor it is clear 
‘that the principal contention, viz., that the 
mortgaged house must be sold before the 
other } property could be put to sale was one 
that falls under s. 47, Civil Procedure Code. 
A second appeal is, therefore, clearly com- 
petent. In view of the rulings cited above 
the courts below were wrong in rejecting the 
application as time-barred as the limitation 
would be governed by Art. 181 and not Art. 
166 of the Limitation Act. The judgment- 
debtor is entitled to have his objections consi- 
‘dered and decided on the merits. I, theréfore, 
aceept the appeal and setting aside the order 
of the learned District Judge remand the 
case for re-decision on the merits. As much 


of the confusion that has arisen has been X 


‘due tothe inartistic Way in which the äp- 
pellant’s grounds of appeal were ‘drafted 
inthe District Court, the parties will bear 


4 v 107 Ind. Oas. 818; A I R 1928 Pat, 872; 7 Pat, 331, 


8) 10 Indy Cas: 975; SSL R244, 


A) 


. 
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- appeal to be refunded. 
A. Case remanded for re-decision. 
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CALCUTTA HIGH COURT. 
Civil Rule No. 104-F .of 1931. - 
November 18, 1932. 
0. C. Guoss an? S. K. Guoss; JJ. 
‘ Khajeh HABIBULLAH AND-OTHERS— 
” bens PETITIONERS 


VETSUS ' 
ABDUL KARIM ABU AHMED KHAN 
AND OTHERS—OPPOSITE PARTIES. 
Limitation Act UX of 1908), s 5—Filing-of appeal 
after. limitation—Party ‘misled by neither legal 


` adviser nor clerk—Discretion of court—Time, if can 


be extended. > 
About the end of November, 1930, in accordance 
with along btanding practice in the office of the 
- Government Pleaders in the High Uourt. the clerk 
óf the said office enquired from somebody in the 


' office of the Stamp {teporter about the last day for - 


"Aling an appeal. An Assistant in the office of the 
- Stamp, Reporter made certain calculations on a slip 
_of paper in pencil and told the Government Plea- 
_der’s clerk that the 6th February, 1931, was . the 
last date for filing theappeal. The clerk believing 
in good faith the calculation made was correct filed 
the appeal on the 3(th January, 1931 The appeal 
was found to be barred by two days: ; , 
Held, thatthe case was not onefor the exercise 
of the discretion of the court under 3, 5, Limitation 
Act, asthe mistake was not of the legal adviser or 
of-his clerk but of some body else who wasin no 
better position than the manjin the street. 
Mr. Sarat Chandra Basak and Syed 
. Nasim Ali, for the Petitioners. 
Messrs, “A. K. Roy, Amarendra Nath 
Bose and Prokash Chandra Pakrashi, for 
‘the Opposite Partiese 


Judgment.—This is a Rule calling 


‘upon the opposite party to show cause ` 


why’ the time for filing the appeal in this 
‘ease should not -be extended and the appeal 
‘registered though filed out of time and 
why such other and further order should 
not be made as to this court may appear 
fit and proper. The present applicants 
filed an appeal in this court against’ the 
‘judgment and decree of the Subordinate 
“Judge of Mymensingh, [first Court, on 
30th January, 1931, The memorandum 
‘of appeal was not accepted in the office 


because the Appeal had been filed ouf of 


time by two days. The explanation given 
is as follows: It is said thaf about the 


e end of Noyémber, 1930, in accordance-with 


‘a long-standing practice in the office of 
the Government Pleaders in this court the 
‘elerk of the said office inquired from-some- 
body. in the office of theStamp Reporter 
about the last day for filing the said 


HABIBULLAH v. ABDUL KARIM-ABU AHMED KHAN. 
.--heir own costs in'this appeal. Stamp on 
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appeal. It is further said that one Heri 
Sadhan De, an,assistant in the office }pf 
the Stamp Reporter, made certain calcula- + 
tions on a slip.of paper in pencil and 
told the Government Pleader’s clerk that 
the 6th February, 1931, was the last date 
for filing the appeal. It is also sMid that 
the clerk believing in good faith that the 
calculation made by the said Hari Sadhan 
De, was correct filed the appeal on 30th 
Jatuary, 1931. The slip of paper on 
which the calculation was made has been 
produced and marked Ex. “A” to the ap- 
plication on which the present Rule was 
issued. On these facts we are invited to 


‘exerdise our-powers under s. 5, Limitation 


Act, and allow extension of time to file 
the appeal in question. . 

Now it may be stated at once that 
neither the Stamp Reporter nor anybody 
attached to his officeis underany obliga- 
tion to inform litigants or their advisers 
as to the last dates for filing appeals in 
this court. The litigant or his legal ad- 
visers (in this case the Senior Govern- 
ment Pleader or the Assistant Government 
Pleader) is responsible for making calcu- 
lations of the nature referred to above and 
no one can be allowed to fasten responsi- ` 
bility on: any of the clerks attached 
to the office of the Stamp Re- 
porter in cases of this description. The 


‘mistake such as it was, was not of the 


legal adviser or his clerk but of somebody 
else wh) is in no better position than the 
man in the street. We have-very care- 
fully considered: the submissions ‘made by 
the Senior Government Pleader, but it 
strikes us that this is not a case for the 
exercise of our discretion under s. 5, 
Limitation Act. As far as: one- can 
make out from the papers before us, it 
appears that the matter of filing the pre- 
sent appeal was left to the very last mo- 
ment, and that apparently the papers 
were in the hands of the Senior Govern- 
ment Pleader as far back as November, 
1930. It is apparent, therefore that suf- 
ficient time: had been given to the legal 
advisers of the litigant concerned to do 
everything necessary for filing the appeal 
in time, but nobody seems to have taken 
any interest in the matter and a policy 
of drift was apparently allowed to be fol- 
lowed. In our opinion, it would be an 
exteremely dangerous precedent if we were: 
to allow any extension of time for filing 
the present appeal. It would not be a 
sound exercise of discretion on our part 
and we fee] that we have no other alter- . 
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native but to direct that this Rule should 
befdischarged and that fhe appeal be 
not registered. The Rule is discharged with 
costs three gold mohurs. 


N-A. . Rule discharged. 


_—_ 


LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 864 
of 1932. s 
December 12, 1932. 
TAPP, J. 
Haji GHULAM ALI AND OTHERS— 
JUDGMENT-DEBTORS—APPELLANTS 


VETSUS ` 
SULTAN MOHAMMAD KHAN AND OTHERS 
— DECREE-HOLDERS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908),s 47—Dec- 


ree against tenant—Waste afier | decree—Damages, 


whether recoverable in execution. 

Waste by a tenant which is alleged to have 
been committed sfter decree cannot relate to exe- 
cution, discharge or satisfaction of the decree when 
such decree is for recovery of rent and delivery of 
possession. Damages can be recovered for waste in 
such cases only by aseparate suit Hari Sridhar v. 
Sakharam (1) and Lanmubhai v. Mohan Lal- 
Gokul Das \2), referred to. _ 

Miscellaneous Second Civil Appeal from 
an order of the Additional District Judge, 
Amritsar, dated the 26th February, -1932, 
reversing that of the Subordinate Judge, 


Second Class, Amritsar, dated the 24th Janu-. 


ary, 1931. 

‘Mr. Mohammad Monier, for the Appel- 
lants. | T . 
Mr. L C. Mehra, for the Respondents. 

Judgment.—The  decree-holders _res- 
pondents obtained a decree against the 
appellanis 
February, 1923, for recovery of 
possession of certain demised premises 
which when leased in 1921 comprised 2 
kothris, a latrine and a wall. The tenants 
(judgment-debtors) were further permitted 
by the lease to construct at their own cost 
a gate and any other buildings they might 
need. On vacation the material of the latter 
could be removed but the gate must be al- 
lowed to remain and no compensation would 
be payable therefor. 

After dismissal of the appeal against the 
decree the decree-holders took out execu- 
tion proceedings on the 22nd January, 1929, 
and on 2nd May, 1929, made an application 
alleging that the judgment-debtors had 


demolished the two kothris, the latrine and . 


the wall and removed the gate. They 
claimed to recover in execution proceedings 
the sum of Rs.704 as compensation. The 


judgment-debtors traversed the contention — 
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judgment-debtors on the 9th 
rent and- 
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of the decree-holders alleging that the 
kothris and the latrine had fallen owigg to 
the weather and denied having removed the 
gate and wall. l 
The court of First Instance dismissed the. 
application holding that the decree-holders , 
had failed to prove demolition of the kothris 
and latrine and removal of the gate and 
wall by the judgment-debtors. On appeal, 
however, the learned Additional District 
Judge awarded the decree-holders Rs. 352 
as compensation and the judgment-debtors 
have come up insecond appeal. i 
Jt is urged that the question arising bet- 
ween the partiesisnot one relating to the 
execution, discharge or satisfaction of the 
decree (s. 47, Civil Procedure Code). The 
matter is not free from doubt as in Hari 
Sridhar v. Sakharam 13 Ind. Cas. 443 (1) and 
Lanmubhai v. Mohan Lal-Gokul Das 89Ind. 
Cas. 205 (2) it has been held that waste com- 
mitted by a judgment-deblor (tenant) after 
a decree for possession is acquisition relat- 
ing to the execution,discharge or satisfaction 
of the decree. I donot quite seehow waste 
by a tenant which is alleged tohave been 
committed after decree can relate to exe- 
cution, discharge or satisfaction of the decree 
when such decree is for recovery of rent 
and delivery of possession. A tenant is no 
doubt liable for voluntary and permissive 
waste and damages for such can be claimed ' 
in an action for recovery. If proved and 


` allowed they can be realised in the course 


of execution but how is compensation for 
waste committed after decree to be realis- 
ed? I am inclined to think that a separate 
suit should be brought for recovery of 
damages on account of waste committed after ` 
decree. It is unnecessary, however, to 
definitely decide the point as on other 
grounds I do not think the order of the 
lower Appellate Court can be maintained.- 
The learned Subordinate Judge came to a 
clear finding o2 the facts that the judg- 
ment-debtors were not liable while the 
learned Additional District Judge has found 
to the contrary on the ground that the 
judgment-debtors “were bound to restore - 
the property in the condition in which 
they obtained it. This view ignores the 
pleadings of the judgment-debtors and no 
reasons have been given for doing so. It 
also overlooks the processes of timg and wea- 
ther which thelearned Subordinate Judge 
found were responsible for the falling of the 

(1) 73Iad Cas 413; AT, R. 1923 Bom. 391; 25 
Bom. L. R 4149 i 

12) 89 Ind. Cas. 205; A. I. R. 1925 Bom 333: 27 Bom. 
L R687, 


tig 
kothrisand latrine He also observed that 


there avas ample evidence to show that the 
gate and- wall were in existence when the 


‘judgment-debtors vacated the premises. 


‘I’ therefore, accept the appeal, and - set- 
iting aside the order of the lower Appellate 
Court restore that- of the court of first 
instance with: costs throughout. 

‘The cross-objections of the-decree-holders 
claiming the full amount of Rs. 704-15 con- 
sequently fail and are dismissed with 
costs. `o v U 

A aa Appeal allowed. 


— ee ab 
i 


RANGOON HIGH COURT. 
- Special Second Civil Appeal No. 184 
i | . of 1932, : 
- ` January 24, 1933. 
Bacutey, J. 
- MAUNG HLAW—. APPELLANT 


VETSUS ; 
M. N.S. CHETTYAR Firru— 

_ RESPONDENT. i 

Transfer of Property Act (IV of 1882), s. S—Pur- 
chaser must ordinarily be held to have notice of prior 
registered mortgage—Civil Procedure Code (ActV of 
1908), O. VI,r.4—Fraud alleged in suit—Definite 
allegation, necessity of. 

Ordinarily a purchaser must be held to have notice 
of aprior orregistered mortgage unless special 
circumstances are shown which will excuse him from 
not makinga search in ‘the Registration Office. 
Tilakdharilal v. Khedanlal (|), referred to. 

Where a party alleges fraudin a suit, the court 
should insist on some definite allegation as to the 
nature of the fraud. oe - < i 

Special Second Civjl Appeal against the 
decree of .the District Judge, Pegu, dated 
the 8rd May, 19382. 

Mr. Ba Han, for the Appellant. 

Mr. FS. Doctor, for, the Respondents. 


` Judgment.—This appeal arises out of 
a' mortgage suit, The respondent Chet- 


tyar firm filed a suit against Ma On Bwin. 


and Ma ShweHmat as mortgagors of two 
holdings of land measuring roughly 184 
acres and 11 acres respectively. -He 
impleaded the present appellant Maung 
Hlaw because he had bought the smaller 
holding of land subsequent to the date of the 
mortgage ` The two morigagors-defendants 
admitted the claim. Defendant No. 3 contest- 
ed the claim, his written statement running 
to the effect that thé plaintiff Chetty him- 
self knew of the purchase, that the pur- 
chase was made on the plaintiff Chetty's 
own persuasion and from money borrowed 
from him, thatthe purchase money was paid 


“ aver-by defendants Nos. 1 and 2 to the 
e 
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. . a 
Chetty on account of their debts, apd 
that: . ig oe E 

“It is only now that this defendant comes ‘to‘ kndéw e 
that he bought the land because of fraud practised 
on him by the plaintiffand defendants Nos. 1 and 2 
with intent to cause loss to him.” - 


It will be seen from this written statement 
that the allegation is that the plaintiff has 
practised some kind of fraud on this defend- 
ante butthenature of that fraud is not 
clear. Itis also clear that he is making a 
personal charge against the ~ plaintiff -and 
as the plaintiff wasa Chettyar firm by, its 
Managing Partner Annamalai Chettyar, this 
canonly beread as a personal allegation 
against Annamalai Chettyar. No- parti- 
culars of fraud were asked for, and the 
issue framed was: “Whether defendant 
No. 3 bought the land with the knowledge 
of the plaintiff's firm and on the persua- 
tion ofits agent in collusion with-defend- 
ants Nos. 1 and 2 in orderto defraud defend- 
ant No.3 as alleged in para. 3 of the 
written statement.” This is a vague kind of 
issue, and undoubtedly when issues were 
framed the court should have insisted upon 
the defendant making some definite allega- ' 
tion of what the fraud was. There was no, 
harm in the firm's agent persuading. Maung . 
Hlaw to buy land already under mortgage, 
and the plaintiff's Pleader should certainly 
have insisted upon knowing what his client. 
was charged with. In consequence it was 
only when evidence was actually being led 
that any detailsof the alleged fraud were 
given. Maung Hlaw was the first witness 
and he suggests that he knows Annamalai 
Chettyar, the agent whofiled the suit, and 
he also. knew the former agent of the firm, 
Raman Chettyar. Then for the first time it 
became apparent ihat the churge of fraud 
was being made against Raman Cheltyar 
and not Annamalai Cheltyar. He says that 
Raman Chettyar sent for him and asked 
him if he would liketo buy 11.60 . acres of 
land belonging to Ma On Bwin. He says 
hetold Raman that he would buy the land 
if the latter would lend money and the 
latter agreed. Hesays he then went to Ma. 
On Bwin and asked her F 


“if it was true thatshe proposed to sell the land then 
in the hands of the plaintiff firm" 


The purchase was agreed to at a price 
of Rs. 200 per acre. Then hesays he went 
back to complete the transaction together 
with Kaung Kin. He says Maung Kin: 
asked Raman whether the debtdue by- 
Ma On Bwin was secured or not, and that: 
Raman said’ it was not secured. That 
is the whole allegation that he makes against . 
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Raman. He says that he asketl Ma On Bwin 
if the land was free from mortgage and 

ok her word for it that it was. He made 
no attempt to search the Registration 
Office. [After considering the evidence. 
His Lordship continued.) The trial Judge 
was nei impressed with U Kin's evidence. 
He says in his judgment: 

“If there are no other circumstances’ available 


in thissuit I would not hesitate to reject his evi- 
dence.” 


e 

This is strong language as U Kin isa 
Pleader. It will be seen then that so far 
as the Judge who tried the case is con- 
cerned, Po Yon, whom he regarded as 
a truthful witness, does not support Maung 
Hlaw at al; U Kin, he regarded as 
entirely unreliable; so we merely have 
the evidence of a nephew and a friend 
to support Maung Hlaw that Raman went 
so far as to say thst Ma On Bwinonly 
owed him money on a promissory note 
as against which we have the somewhat 
significant statement of Maung Hlaw 
himself that he asked Ma On Bwin if it 
was true that she proposed to -sell the 
land “then in the hands of the plaintiff 
firm.” What he meant by.that has not 
been explained. The trial Judge seems 
to think that because Raman asked the 
plaintiff to buy the land, heis estopped 
from asserting that he has a mortgage over 
it. There is nothing wrong in buying 
‘the land subject to the mortgage, and 
that alone cannot give rise to any 
estoppel, nor is it practising a fraud. 
Maung Hlaw seems to have had some 
suspicion at least that the land was 
mortgaged. He could have searched in 
the Registration Office, but he did not do 
so. If he was told that Ma On Bwin 
only owed money on a promissory note when 
he paid this money tohelp Ma On Bwin 
to clear her debts, he might have asked 
for the promissory note to be returned 
to himor at least might have insisted’ 
or seeing it. It must be remembered that 
the date of this sale is 28th April, 1927, 
before the present slump began, and the 
equity of redemption in 30 acres of good 
paddy land mortgaged for Rs. 3,000 was 
very valuable. The land at that time 
might have been worth anything up to 
three or four hundred Rupees an acre, and 
the other holding of Is acres might well 
have provided practically all-the mortgage 
debt if sold. 

The learned District Judge altered the 
decres to one against all three defendants, 
pointing out that under the latest amend- 
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ment to the Transfer of Properly Act re- 
gistration means notice, but he has over- 
looked the fact that at the time this 
transaction was entered into, the Transfer of 
Property Act had not been amended. 
Under the old Actit was laid down in 
Tilakdharilal v. Khedanlal (1) by the Privy 
Council that ` 
“whether registration is or is not notice in itself de- 
pends on the facts and circumstances of each case" 
and although the head-note in this case 
states that i 
“mere registration ofa .mortgage under the Regis- 
tration Act is not per se constructive notice of the 
mortgage,” 
that case wasone in which the question 
whether a prior mortgagee had notice of 
a subsequent mortgage, was being con- 
sidered. Ordinarily speaking, I think it 
must be held that a purchaser must be 
held to have notice ofa prior or regis- 
tered mortgage unless special circum- 
stances are shown which will excuse- 
him from not making a searchin the 
Registration Office. [After further consi- 
dering the evidence, His Lordship con- 
cluded:] For these reasons I think that 
the decision of the lower Appellate Court 
was correct, I confirm the decree of the 
lower Appellate Court and dismiss the 
appeal, So faras costs inthis appeal are 
concerned Maung Hlaw must pay them per- 
sonally to the respondent. 

N, Appeal dismissed. 

(1) 57 Ind. Oas. 485; A TR192i P Ol 470 A 
939: 48 O1;39M LJ 243; (1920) M WN 591;2T7 P 
L R (P O) 189; 22 Bom. L R 13:9; 18 A LJ 1074; 25 
OW N49: 28 MLT 223; 82 OL.J- 479; BLW 
161; 2P L T101 (P O | 
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LAHORE HIGH COURT 
Criminal Appeal No. 866 of 1932, 
October 12, 1932. | 
Saapr LAL AND AGHA HAIDAR, J. 
MITHA —Convict~—APPELLANT . 
versus 
EMPEROR —OPPOSITA PARTY. 
Penal Code (Agt XLV of 1860), ss 84, 803— 
Murder of his own children by accused—-Unsound- 
ness of mind —Case not coming within s. 84—Accused 
a fond and affectionate father—Capital sentence not 
to be imposed—Prisoner tobe kept under medical 
observation pnd : 
Where a person was tried for murdering his two - 
children and coavicted under s. 3)2, Penal Oode, and 
it appeared that at or abput the time when he mage 
the murderous attack his mind was ‘unsound but it 
could not be said with any degree of certainty that e 
he did not know that what he was doing was wrong 
or contrary to law within the meaning of s. 81, and 
it also appeared upon the evidence that he was a 
fond and affectionate father : 


“e silence, 


` pectively 
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Held, that the sheer brutality of theassault in tbe 

absence of any provocation, was a circumstance 
-which would lead to the inference that the mind of 
the accused was in fact unhinged and far from 
normal; and that, therefore, the capital sentence 
should not be imposed. 

Held, further, that the prisoner might be kept 
under medical observation so that after noting his 
state of mind for a sufficiently long period, the Local 
Government might pass such order as might be con- 


sidered proper. Lachhman v. Emperor (l) and 
Maulu v. Emperor (1), referred to, 
Criminal Appeal from an. order of the 


Sessions Judge, Multan, 
dated the 28th May, 1932. 
Mr. S. C. Manchanda, for the Appellant. ~ 

Mr. Muhammad. Akbar Khan, for the 
Government Advocate, for the Crown. 


Agha Haidar, J.— The appellant, Mitha, 
sonof Pakhshan, has been convicted by the 
Séssions Judge, Multan (at Muzaffargarh) 
of an offence under s. 302 of the Indian 
Penal Code, and .has ‘been sentenced to 

-Buffer the extreme penalty of law. His 
appeal and the reference under s.-374 of the 
Criminal Procedure Code, are-before the 
court. : 

Onthe 9th February, 1932, the day. of the 
last Id-ul-fitr, Musammat. Jantan - P. W. 
No. 2, wifeof Mitha, accused, went to the 
house òf Kaura, P. W. No. 3, brothér ofthe 
accused to fetch some vermicelli a deli- 
cacy peculiar tothe dayof Id among the 
Muhammadans, She had left her two 
‘daughters Musammat Sabo, aged about 
nine years, and Musammat Zohran, aged 
‘six months, in the house. Mitha accused, 
who is.a cripple : and has to use a crutch, 
and his. aged and » decrepit mother who is 
ålmost blind, were the only adult members 
of the family present in thehouse. Musam- 
mat Jantan returned to the house soon 
afterwards and to her horror, discovered 
that her two'children had “been seriously 
injured and were profusely bleeding. She 
raised an outcry which attracted Kaura P. 
W.No. 3, his son Ahmad: Bakhsh, P. W. No. 4 
and Imaman, P. W. No. 5, a neighbour 
tothe scene of the tragedy. Sohanra, P. W. 
No. 6 whoisrelated to the “accused as his 
brother-in-law, was sent for by Kaura 
P. W. No. 3 and arrived soon after. They 
found the crutch Ex. P.lof the accused 
and .his shirt,Ex.P 3 and his Chader 
and turban, Exs. P 4 and P 5 regs- 

besmeared with blood. The 

accused waseitting with the crutch under 
his leg an@ was nlaintaining a sullen 
He.was questioned by Kaura as to 

“why he had killed his children but he did 
not makea reply. Afterwards in reply 
fo. further] questions put by Sohanra, 


at Muzaffargarh, 
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P. W. No. 6, the prisoner stated Ne - 


had asked Musammat Sabo to givė. hi 
water butshe mferely snapped her finge 


at him and refused togive him water and’ > 


this behaviour enraged him andhe struck 


the child and in doing so injured the baby - 
Musagmat Zohran, who happened tebe in ` 


the arms ofher sister 

Itis also in evidence thatthe accused 
stated that he did not realize that he was 
striking his own children (vide „Ahmad 
Bakhsh, P. W. No. 4). 

Kaura, P. W. No. 3 was sent to the 
Police Station at Daira Din Panah in the 
District of Muzaffargarh to: lodge the First 
Information Report. The report was 
accordingly made. It is significant that 
about the end of the report Kaura stated 
pointedly that in: the beginning of -the 
month of Ramzan the accused had fallen 
ill and had been placed under the treatment 


of some local herbalist and physician and ` 


got some relief and that during his illness 
he generally used to shout andtry to run 
away saying that he was being struck with 
knives “and hatchets. He also stated that 
during the previous night he went out 
twice orthrice asbefore and used similar 
words. It wasfurther stated that he had 


mental disease for a long time past and’ 


thaton that account he had beaten his 
daughters whohad died. It is unfortunate 
that in spite of these important disclosures 
in the report which was lodged with due 
promptitude soon after the occurrence, the 
Police did not: send the prisoner to any 
doctor for the purpcse of keeping him under 
observation-with a view to determine his 
mental condition. The prosecution witnesses 
whose names have already been mentioned 
above and who have . clearly implicated 
the accused in the crime, are all unanimous 
that during the month ‘of Ramzan the 
accused was suffering from mental derange- 


ment and had . been behaving like - an- 
insane person. There is no reason why ° 


these witnesses on whose evidence the 
case for the prosecution mainly rests, should 
not be believed. It may be argued that 
they are his near relations and are there- 


fore trying to mitigate the gravity of the - 


Musammat Sabo. - 


offence, which the accused has committed -` 


by introducing the episode of insanity 
during the period immediately preceding 
the day of the occurrence. But they are 
prosecution -witnesses all the same and 
their evidence must be considered as a 
whole. Furthermore, we have the evidence 
of Imaman, P. W. No.5, whois a perfect 
stranger and had no reason whatsoever, to 


6 F $ 
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shield thè prisoner from the consequences CALCUTTA HIGH COURT. 
of fis act. This witness has also stated Civil Rule No. 460 of 1932. 
thak during the whole ofthe month ‘of August 29, 1932. e 
Ramzan the prisoner was mad and used : MUKERJI AND Guna, JJ. 
to talk incoherently ‘and ‘abusively to BARKATULLA PRAMANIK— 
all. i | PETITIONER 

‘The question for determination is what versus 


offence has keen committed by the accused 
and what punishment should : be- awarded. 
to him having regard to the evidence on the 
record. In my judgment the case for the 
accused does not- strictly fall within the 
provisions of s. 84 -of ‘the Indian Penal 
Code. Atthe same time there cannot be 
any doubt that at or about the time when 
the accused committed the murderous 
attack upon his two little children, his 
mind was unsound, thatit cannot be said 
with any degree of certainty that he- did 
not know that what he was doing was 
wrong or contrary to law within the 
meaning ofs. 84 of the Indian Penal Code, 
We haveevidence of witnesses for the 
prosecution that the accused was a fond and 
affectionate father, so thatthe sheer bru- 
tality of the assault in the absence of 
any provocation of which a court of justice 
can take notice is a circumstance which 


leads to the inference: that the mind 
of the accused was in fact unhinged 
and far from normality. Under 


these circumstances, while upholding the 
conviction of the accused under s. 302 
of the Indian Penal Code, I-do not consider 
that it is a case ‘in which capital sentence 
should: be imposed. I would, therefore, 
set aside the sentence of death which has 
been passed upon the accused by the Sess- 
ions Judge and, in lieu thereof, substitute 
the sentence of transportation for life. The 
prisoner shall be kept under medical 
observation. As observed in Lachhman v. 
Emperor (1) if for a sufficiently long period 
the prisoner appears to be insane, then it is 
competent tothe Local Government to pass 
such order asmay be considered proper. 
That is, however, a matter . within the: 
special province of. the executive authori- 
ties as to which I need not express any. 
opinion. The course therein adopted is in 
accordance with observations contained in, 
Maulu v. Emperor (2). The case should 
be reported to the Local Government with 
a copy of this judgment. ; 

Shadi Lal,C. J. -I concur. 

N. Sentenced altered. 
(1) 8l Ind, Oas 171; A I R 1924 All. 413,22 A L 
J 116; 46 A 243; 25 Or. L J 683; UR 5 A .67 
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AS Ind, Oas. 64; A I-R 1923 Lah -619; 25 Or. L 


ASHUTOSH GHOSE AND ANOTHER — 
OPPOSITE PARTIES. 

Bengal Tenancy Act (VIII of 1885), ss. 26-F', 188— 
Application under s. 26-F for preemption by one 
co-sharer landlord—Other co-sharers’ not made parties 
—Application, if barred under s. 188, 

An application for pre-emption under s. 26-F, 


‘Bengal Tenancy Act, made by one co-sharer landlord 
without impleading. the other co-sharers 


as defend- 
ants and without framing the application so as to 
enable them to join the application, is not maintain- 
able and is barred unders 183, although the names 
of the other co-sharers are stated and their shares 
specified inthe body ofthe petition. Bir Bikram 
v. Ambika Charan (\)and Shiba Kumari v Doshi 
(2), distinguished 

Section 26-F, only contemplates 


an application 


“which is not otherwise barred. 


The argument that the bar imposed ‘by 8. 188 of 
the Act is meant for the protectionof the co-sharer 
landlords who are parties to the suit or proceeding, 
and if they do not object but purport to waive the 
objection, it is not open to the tenant to take this 
plea in bar is not correct. 

Civil Rule from an order of the Second 
Munsif, Bogra, dated the 30th January, 
1932. : i : 

Mr. Subodh Chandra Sen, for the Peti- 


follows:, In respect of an occupancy hold- 
ing there are three co-sharer landlords, 
Ashutosh Ghose, Sudhansu Bhusan Ghose 
and Indu Bhusan Ghése, each of the first 
two owning afour annas share and the last 
one the remaining eight annas share. In 
execution of a decree for the eight annas 
share of the rent due to Indu Bhusan 
Ghose the holding was sold; and eight 
annas thereof was purchased by the judg- 
ment-debtor’s wife and the other eight 
annas by’ the petitioner Barkatulla 
Pramanik. The judgment-debtor then 
applied to set aside the sale under s. 174, 
Bengal Tenancy Act, but the application 
was rejected. The sale took place on 24th 
April, 1930. On 2nd April, 1931, Ashutosh 
Ghose applied under s 26-F, Bengal 
Tenancy Act, to exercise his right of pre- 
emption. The Munsif held that so faras 
the purchase of the eighé annas share by the 
judgment-debtor's wife is concerned there 
was really no transfer, and so there could 
be no pre-emption, but that as regards the 


other eight annas purchased by the peti- 


i e 
Hi . . 


_ immediately remedied the -defect, 


_ specified. 
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tioner the application for pre-emption 
should succeed. The petitioner has then 
moved this court and obtained this Rule. 
The. application under s. 26 F was filed 
py Ashutosh Ghose alone. - In the body of 
the application it was stated that the other 
two persons were co-sharers landlords 
and their shares and interest -were also 


But the said co-sharers were not made 
parties defendants to ihe proceedings that 
were to follow, nor was the application 
framed -in such a way as to give them an 


opportunity to join in. the application as’ 


co-applicants. In our opinion: such an 
application was incompetent and not fit 
to be entertained at all in view of the 
provisions of s. 188 of the Act. Several 
arguments have been advanced to sup- 
port the maintainability of the application. 
It has been argued that the proceedings 
were. not contested by ithe petitioner in 
the Court below and that if this objection 
was taken there, the applicant could neve 
an 

that ‘therefore the applicant should now 
be permitted to amend the application. 
Section 22, Limitation Act, not applying 
to the case, we are not prepared to accede 
to this argument or prayer, because in our 
view this is nob'a case of mere defect of par- 
ties which may be allowed to be remedied, 
but & question of the competency of the 
application itself. The application, és fram- 
ed, was not fitto be entertained at the time 
it was filed, and ifit is now presented 


.in a form which is acceptable it willbe 


an application filed leng out of time. It 
has next been argued that when the names 
and other particulars of the cc-sharers are 
to be found in the body of the application, 
the , application, should be regarded as 
being inorder, though the necessary pra- 
yers were notembodied in it. This argu- 
ment has been.soughtto be supported by 
the analogy of. cases under Ohap. X of the 
Act of the type of Bir Bikram v. Ambika 
Charan (1), and Shibo Kumari v. Doshi (2). 

. We donot think this argument is well 
founded, because unlike those cases the 
present case is one in which the appli- 
cant must, in°view of s. 188 of the Act, 
be held to be incompetent to make such 
an application. Thirdly, it has been argued 
that the bar imposed by s. 188 of the Act, is 
meant for the protection of the co-sharer 


(1) 97 Ind. Cas. 142; AIR 1926 Oal 1037; 310 W 


N 860: 43C LJ 591 
- (9). 106. Ind. Cae. 836;-A IR 1928 Oal 146; 460 L 
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landlords wh are not parties to the suit or 
proceeding, andif they do not object, but 
purport to warive the objection it is hot, 
open to the tenant to take this pleain bar. 
We are not prepared to agree in this con- 
tention. Lastly, reference has been made 
to the provisions of s. 26-F as indicating that 
ifthe condition as to deposit has been 
complied with, the application must be 
treated as being in order. But we think 
the section contemplates an application 
which is not otherwise barred, and :s. 188 
cleary imposes such a bar. ‘The result 
is that in our judgment, the Rule should 
be made absolute and we order accordingly, 
The order ofthe court below is set aside 
and the application under s. 26 F referred 
to aboveis dismissed. There will be no 
order for costs. 


N. Rule made abselute. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 903 of 1932. 
November 23, 1932. 
Buipe, J. ii 
HARDIT SINGH AND ANOTHER— 
PLAINTIFF3— APPELLANTS 
: VETSUS 
Musammat DAMODARI AND OTHERS ~ 
DEFENDANTS - RESPONDENTS. 1 : 
.Transfer of Property Act (IV of 1882), 8. 58 (a)— 
Mortgage with possession—Mortgagee bound to render 
account of rent and prosits—Rent, when can be taken 
as equivalent of interest, i 
Where in a mortgage with possession the morte: 
gagee is bound to render account of rentand pro- 
fits, the rent can be taken as equivalent of interest 
only when thereisno definite finding as regards 
rent. Parmeshri Das v. Fakiria (l) and Sunder 
Singh v. Bhagat Singh (2), distinguished, - 


Second Civil Appeal from the décree of 
the District Judge, Rawalpindi, dated 
the 4th March, 1932, modifying that 
of the Subordinate Judge, Second Class, 
Rawalpindi, at Muree, dated the 14th Sep- 
tember, 1931. - : tale 

-Mr. Har Bhajan Das, for the Appel-- 
lants. ; 

Mr. Shamair Chand, for the Respond- 
ents. i i 
Judgment.—Civil Appeals Nos. 993 and 
916 of 1932, are connected and‘ will be 
disposed of together. They arise oat of a 
suit for recovery of Rs. 1,009 prinzipal and 
Rs. 90) interest on the basis of a mortgage. 
The trial Court granted a preliminary decree 
for Rs. 1,000 with proportionate costs. ‘The 
decretal amount was to be paid on or 
before the 14th November, 193), failing. 


1933 
mp the mortgaged property was to b® 


soi. On appeal the learned District Judge. 
ereduced the amount of the decree to Rs. 500 
only. From this decision both parties have 
appealed. It is not necessary to recapitul- 
ate the facts of this case as the only point 
which requires decision in these appeals is 
whether the learned District Judge was 
right in granting a decree for Rs. 500 only. 
The contention of the plaintiffs is that the 
decree of the trial Court was correct while 
the contention of the defendant is that the 
suit should have been dismissed. 
` The learned District Judge has held that the 
mortgagees were bound to render an account 
of the rents and profits of the mortgaged 
property of which they were in possession. 
The rent of the property was found to be 
Rs. 15 per mensem and it was also found 
that the mortgagees were in possession 
from January, 1919 to December, 1921, and 
also for four years during the period from 
December, 1921 to December, 1927. The 
rent for these two periods was deducted 
from the total amount claimed by the mort- 
` gagees -and a decree for Rs. 500 only was 
passéd in their favour, The learned 
Counsel for the plaintiffs has urged that 
the rent should have’ been taken to be 
equivalent to the interest and has cited 
Parmeshri Dasv. Fakiria (1) and Sunder 
Singh v. Bhagat. Singh (2) in support of the 
contention. Butthese rulings are not ap- 
plicableto the circumstances of the case as 
there is a definite finding that the rent of 
the property was Rs. 15 per mensem. In 
the authorities cited there was apparently 
no such definite finding and hence the 
rent was taken to be equivalent to in- 
terest. 

On behalf of the defendants the sole point 
urged in their appeal was that the rent 
should have been deducted for the full 
period from January, 1919 to December, 
1927. The learned District Judge has, 
however, taken inta consideration the state- 
ment of Musammat Gojri and the other 
evidence on the record and conie to the 
conclusion that the mortgagees were proved 
to have been in possession from January, 
1919 to Decernber, 1921 and again for four 
years during the period from December, 
1921to December, 1927. The learned Dis- 
trict. Judge's findings in respect of the 
amount of the rent which could be realised 
from the property and the period for which 

(1) 60Ind Cas 772; A I R1922 Lah. 230; 2 Lah 
13: 3 Lah L J 22. k f 


(2) 120 Ind Cus. 173: A I R1929 Lah. 741; 30 P 


R431: Ind. Rul. (1920) Lah, 13. za 
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the property remained in, posséssion of the 
mortgagees are findings of fact and cannot 
be interfered with in second appeals On 
the basis of these findings the decree granted 
by the learned District Judge appears to be 
correct. 

I, therefore, dismiss both the appeals with 
costs. ` 


N.-A, Appeals dismissed. 


CALCUTTA HIGH COURT. . 
Second Civil Appeal No. 1914 of 1930. 
November 23, 1932. 
‘Moxergsy, J. 

RAJESWAR SAHA AND oTaERS— 
PLAINTIFFS APPELLANTS 
versus 
Sheik YADALI AND OTHERS— 
DRFENDANTS — RESPONDENTS, 

Transfer of Property Act (IV of 1882), 3. b (e)— 
Mere right to sue—Transfer of ‘right to sue for 
ee due from agent on accounts taken —Validity 
of. 

A’ right to take accounts from a Tehsildar 
for the period of his service and to recover monies 
that might be found due from him, is transferable, 
such right not being a mere right to sue within 
the meaning of s 6 (e), Transfer of Property Act 
andthe transferee is entitled to maintain a stit on . 
the basis of the transfer. > ; 

So long as the transfer is limited to 
the right to suefor the money whioh might ba 
found tobe inthe hands of the agent and is not 
meant toincludea right to sue for damageson 
account of negligence or in the sense of monies 
which ought to bein his hands were he diligent, 
the transfer cannot be said to.be in respect ofa 
mere right to sue. Churamani Mandal v Rajendra 


Kumar (2), followed, Khetra Mohan Das v. Biswas 
nath Bera (1), not followed. 5 h 
Second Civil Appeal from a decree 


of the Suh-Judge, 4th Court, Dacca, dated 
the 13th January 1930. ` 
Mr. Deblal Sen, for the Appellants. i 
Mr. Abinash Chandra Ghose, for the 
Respondents. 


Judgment.—The couris below have 
dismissed the suit which the plaintiff 
instituted for what has been considered ° 
by them as. a suit for accounts. The 
main ground of their decision is that the 
plaintiffs’ right is based upon an assign- 
ment which he obtained from the proforma 
defendants of what has been held to be a. 
bare righb lo sue within the meaning of 
s.6 (e), Transferof Properfy Act. The 
plaintiff purchased -from-tha pro. forma 
defendants certain immovable properties to- e 
gether with certain rights which were des- 
cribed in these words: : | 

“Sheikh Deanat Hossein of Lakshmipur and, 
Sheikh Yadaliof Nayadanga have both been working 
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under us as Tahsildaisin respect of the properties 

d. scribedin Sch. 1—10, you will take from them to 

your satisfaction, either amicably or by suit, all 

papers relating to the collection of the properties sold, 
-and the accounts for the period of their service, and 
. the moneys thatmay be found due from them on 

tfe basis thereof." f f 

The question which arises for consideration 
_in this case presents some difficulties in view 

of the fact that there are two decisions of this 

court, Khetra Mohan Das v. Biswanath 

Bera (1) and Churamani Mandal v. Rajen- 

dra Kumar 42 Ind. Cas. 390 (2), which 

are in conflict with each other. With 
thé utmost respect for the learned Judges 
who decided the case of Khetra Mohan 

Das v. Biswanath Bera (1), I must say I 

am unable to agree with the decision. 

That case makes no distinction between 

a right torecoverdamages for the negli- 

gence of an agent in failing tocollect rents 

or in other ways and the right to recover 
moneys belonging to the principal which 
the agent may have collected as rents 
and which -should be presumed to be in 
the hands of the agent until accounted 
for. Indeed, referring to the case of 

Varaha Swami v. Ram Chandra Raja (3), 
. which was mainly relied upon in that case, 
| the learned Judges observed ; 

“It was held that a mere right to recover 
damages for the negligence of an agent in not 
collecting rent is not assignable. ‘here does 
not sesm to be much difference between failure 
A collect rent and failure to pay rent collect- 
ed." -, : 

' I am. unaþle to assent to the proposi- 
tion thus laid down.. The distinction, in 
my: opinion, is well marked: ‘one is an 
action ‘for: damages and the other for 
recovery of moneys*had and received: 
The distinction “is clearly pointed out 
in Madho Das v. Ramji Patak (4). In 
that case it was observed thus: 

“There can, in our opinion, be no doubt that 
money ora balance in the hands of an agent, which 
he has received from or holds for his principal to 
be applied to certain purposes can be recovered 
from that agent as money had and received to 
the use of the principal, if the agent fails to 


apply it, or if the agent having applied part of. 


it,.a balance remains in the hands of the agent: 
and ‘the fact that when the principal bringe his 
suit to recover such balance ‘he may, until ‘the 
agent's accounts are produced be unable to specify 
the particular amount of the balance remaining in 
the agent's hands and due to him does not prevent 
such balance being a debt dus to the principal. 
Such balance isa sum of money which the agent 
is bound on principles of justice and equity.to pay 
e è < . $ $ $ 
z (1) 82-Ind. Cas. 411; A IR 1924 Oal. 1047;51 O 

°972; 28 OW N 894; 400 LJ 79. 

(2) 42 Tnd Cas, 390. : 

(3) 18 Ind Oas, 520; 38 M 138; 24 M L J 298-13 M 
L T218; (1913) M W N 285. 
-{4) 16 A 286; A W N 1894, 84. 
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over‘on demand to his principal, although there 
may have been no actual but only an implied agkee- 
ment to repay such e balance.” 

It-has been argued before me that in 
the present case the amount was not 
ascertained at the date of the transfer. 
But I do not think that that makes any 
diffefence, so long as it is ascertainable. 
So long as the transfer is limited to the 
right to sue for the money which may be 
found to be in the hands of the agent 
and’ is not meant to include a right to 
sue for damages on account ‘of negli- 
gence or in the sense of moneys which 
ought to have been in his hands were he 
diligent, I do not think the transfer can 
be said to be in respect of a mere right 
to sue. I therefore, prefer to follow the 
decision of this court in the case of 
Churamani Mandal v. Rajendra Kumar 
Sinha (2). The appeal is, therefore, al- 
lowed and the decisions of the courts below 
being set -aside the case is remanded to 


the trial Court for further trial. Costs of all. 


thé courts will abide the final result of 
the suit. 

Care must be taken in the trial of the 
suit to keep the aforesaid distinction in, 
view. 


As regards the account books and. 


papers there can possibly be no objec- . 


tion to a decree for their recovery, should 
a case for such decree be made out on 
the facts. If it is found that they are 


with the defendant, he should be called’ 


upon to produce them and the plaintiff 
will be allowed inspection thereof to make 
out his case and to allege and prove 
specifically what money is still in the 
hands, of the defendant. Should they be 
not produced by the defendant, the plaint- 
iff. will have to prove by independent 
evidence and with the aid of the presump- 
tion contained in s. 114, Evidence Act, 
what is the amount likely to be in the 
hands of the defendant ‘on account of 
collections which he made and it would 
then be for the 


entitled to. The attention of the court, 
which will have to try the suit, is invited 
to the principles laid down by this court 
in the case of Bharat Chandra v. Kiran 
Chandra (5). The findings of the Subord- 
inate Judge on the question of the period 


during which the defendant was in service ` 


defendant to claim and 
prove any deductions which he may be 


as agent will stand and will not be al-. 


lowed to be re-opened at the trial. 
Leave is granted to the appellants to 


ao Ind. Cas, 944;.A I R 1025 Cal. 1069; 52 Ọ 


ai appeal under “the Letters 


Appeal allowed. 


*LAHORE HIGH COURT . 
Miscellaneeus First Civil Appeal No. 2100 
. of 1931. : 
November 24, 1932. 


Burps, J. 
Firm ROSHAN LAL-PRITHI MAL — 
J UDGMENT-DEBTORS— APPELLANTS 
Versus 
SHANTI LAL AND OTBERS— 
DECREE-HOLDERS— RESPONDENTS. 

Cwil Procedure Code (Act V of 1908), O. AKI, rr. 68, 
90—Sale within thirty days of affixing proclamation 
im court house—Material irregularity—Decree-holder 
purchasing property at half the value estimated by 
him at the time-6f attachment— Substantial loss— 
Sale, if can be set aside i 

Holding of an execution sale before the expiry of 
thirty days from the date on which the proclamation 
is affixed on the court house isa material irregularity. 
Tasaduck v. Ahmed Hussain (1), followed 

Where a sale was alleged to have been held before 
the expiry of 30 days from the date of affixing the 
proclamation on the court house and the price for 
“ which the decree-holder purchased the property was 
about half of the value estimated by the decree-holder, 
himself at the time of the attachment, and the number 
of bidders present at the sale was small: 

Held, that it was fair to infer in the circumstanĉes 
that the material irregularity complained of had 
resulted in substantial loss, and that the sale could 
be set aside'on the judgment-debtor furnishing securi- 
ty for making up the deficiency in case the properties 
be eventually sold at less than the price fer which’ 
they were purchased by the decree-holder. 


Miscellaneous First Civil Appeal from an 
order of the Subordinate Judge, First 
Class, Gurgaon, dated the 5th. November, 
1931. ; 

Mr. Jagan Nath Aggarwal, for the Appel- 
lants. . 

Mr. Fakir Chand, for the Respondents. 


Judgment.—Thisis an appeal from an 
order of the Subordinate Judge, First Class, 
Gurgaon, confirming the sale of certain houses 
and shops at Hodal and Palwal in execution 
of a decree. The judgment-debtors raised 
objections to the salé on the ground of 
material irregularities in the proceedings 
resulting in substantial loss, but these, 
objections were dismissed by the. learned 
Senior Subordinate Judge, and the sale was 
confirmed. From this decision the judgment- 
debtors have preferred this appeal. . 

The learned Counsel for the appellant has 
urged thatthe proceedings as regards the 
auction of thé property were entirely fictiti- 
ous, but this contention does not appear 
tobe borne ouf by any evidence on 
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the record. There were apparently bidders 
at both the places and the bids were duly 
recorded. Itis not shown that the bidders 
were fictitious persons or were even connect- 
ed with the decree-holder in any way. ` 

‘The second contention of the learned 
Counsel was that the sale proclamation had 
not been affixed on the court-house and that 
the sale had taken place before the expiry 
of 30 days even from the affixation of the 
proclamation on the properties, which were 
tobesold. The saletook place on the 17th 
of April, 1931. The learned Subordinate 
Judge has held that the proclamation .must 
have been affixed on the court-house between. 
the 2nd and 7th of March, 1931, but this find- 
ing appearsto be based on mere conjecture. 
There was no positive evidence to show 
whether the proclamation was affixed on the 
court house and if so on what day. Accord- 
ing to the provisions of O. XXI, r. 54, the 
proclamation should have been affixed on 
the court house after it was affixed cn the 
property. It was held in’ Tasaduck v. 
Ahmed Hussain (1), that holding of sale 
before the expiry of 30 days from the date on 
which the proclamation is affixed on the 
court house is a material irregularity. 

The learned Counsel for the respondent 
urged that even ifthe irregularity in ques- 
tion is held to be material there is no posi- 
tive evidence to show that there was any 
substantial loss. But it appears from the 
evidence that the price for which the decree- 
holder has purchased the properties is about 
half of the value estimated by the decree- 
holder himself at the time of attachment. 
Considering the smal? number of bidders at 
the sale and the low price realized it seems. 
to me fair toinferin the circumstances that 
the material irregularity complained of has 
resulted in substantial loss. The learned 
Counsel for the respondent stated that if 
the properties are to bere-sold, the appel- 
lants should give security for making up 
the deficiency, if any, on the re-sale, This- 
seems reasonable and the learned Counsel 
for the appellants has no. objection to this. 
I accordingly accept the appeal and setting 
aside the order of the learned Senior Sub- 
ordinate Judge direct that the properties 
be're-sold. The judgment-debtors will give 
security for making up of the deficiency in 
case the properties are eventuglly sold at 
less than the price for .wich they were pur- 
chased by the decree-holder. The proper- 
ties will be re-sold subject to the finding of. 
the security in the court below within such 


ay A O. 66; 20 T, A. 178; 6 Sar 3%; 17 Ind Jur. 534 
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time as may be fixed by the learned Senior 
Subordinate Judge. The appellants will 
get costs of this appeal. 


N-A; Appeal accepted. 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 548 
- of 1932. E 
connected with 
| Öriminal Appeals Nos 894 to 897 of 1932. 
March 14, 1933. 
_ BENNET AND Kison, Jd. 
- EMPEROR—APPLIOANT 
VETSUS f 
J. M, CHATTERJI—AċĊCUSED. 

Penal Code (Act XLV of 1860), s. 500—Defama- 
tion—I¢ditor's duties—Mere publication of denial by 
party: defamed, whether absolves editor—Printer's 
liability—Criminal Procedure Code (Act V of 1898), 
s. 845 (5)--Compromise after hearing -of appeal— 
Validity. a 

Before any editor” publishes matter which 
is clearly defamatory on the face of it he 
should take steps to have an inguiry made 
by some member of his staff orsome reliable person, 
on the spot, and he should only publish the matter 


if he considers that he has sufficient evidence avail- 


able to bring himself within the provisions of, ono 
of the exceptions to s §00,Penal Code. [p. 127, col. 
J 


It is certainly not using due care ‘and attention 
to. publish defamatory statements about a person and 
also to publish his denial and let the public take 
théir choice. [p. 127, cols 1 & 2.) . 

A newspaper isin no better position in regard 
to the law for defamation than a private individual: 
[p 127, col. 2.) 

A printer is liable under the law for defamatory. 
matter printed by him. [gp 127, col. 2 

A compromise arrived at after the ‘bearing of the 
appeal does not come within e. 345, Criminal Proce- 
düre Code. [p. 12°, col. 2] 

The Government the 


Crown. 


Advocate, _ for. 


Messrs, Charles Ross Alston and A. P. 


Dube, for the Complainant. 

Messrs. Surendra Nath Sen, P. L. Banerji, 
Sailanath Mukerji and K., 0. Carleton, for 
the Accused. 


- Judgment—tThese four criminal appeals 
arise out of four criminal cases brought on 
the complaints of R. B. Pandit Chakradhar 
Jayal of the Indian Police Service on de- 
putation to Tehri State as Dewan, for crim- 
inal defamation under s. 500, Penal Code. 
ach case was tried separately, but the 
*Magistrate* has written a joint judgment 


¢ and the appeals have been argued together. 


One appeal is by Pandit Bishambhar Datt 


Chandola, editor, printer and publisher of - 


a paper called the Garhwali. He has been 
‘convicted for three articles as follows: 30th 


“ burpBnbe v. j. m. hatte. 
í August, 


_Inquiry”; 
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1930, “A Simla Tea Party; rå 
May, 1930, ‘ ‘Rawain Pranta Main Ashantdeh” 
and 27th September,1930 “Simla Times and 
R. B. Pandit Chakradhar.” ` 


The other three appeals concern articles 
in a paper called the Indian States Reformer, 
of which Pandit Anant Narain is the editor 


‘and publisher and Mr. S. O. Banerji, the 


printer. Mr. J. M. Chatterji, a barrister, 
wes a contributor +o this paper. These 
persons have been convicted as follows: . 
Mr. Chatterji for an article of 8th January, 
1931; “The Rawain Shooting Scandal;” 
Pandit Anant Narain and Mr. Banerji for 


articles as follows: Case 1. Article of ist 
August, 1931; “The Rawain Shooting 
Scandal”; Case 2. fa) 22nd February, 1931; 


“The Rawain Inquiry Committee’; (b) 19th 
April, 1931: ‘‘Viceroy’s Intervention Inevit- 
able”; (c) 8th June, 1931: “A Surprise.” Case 
3. (a) 27th November, 1930: “A Case for 
(6) 11th December, 1930: “A Fine 
Example”; (c) 18th- December, pens 
“ Rawain Inquiry in sight”. 


These articles are all concerned with the 
shooting in Rawain, with the exception of ` 


-“A Simla Tea Party” and “Rawain Pranta 


Main Ashantosh”, The articles. about the 
shooting at Rawain are all in very similar 
terms. One of the earliest articles is that, 
in the Garhwali of 27th September, 1930, 
entitled “Simla Times and R. B. Pandit 
Chakradhar Jayal”. This articles sets forth 
that the Dewan gave an explanation of the 
Rawain shooting which was published in 
the Simla Times. The Dewan ‘stated that 
the rebels .had looted houses and burnt 
valuable forests, ill-treated officials. and 
those who differed from them, and the rebels 
were going to establish their own Govern: 
ment. The Darbar sent the Dewan with 
troops and he called on the rebels to sur- 
render but they replied with bullets. He 
had to open fire and twenty rounds were 
fired and five men were killed, 194 men 
were captured, also arms With ‘this state- 
ment before it, the Garhwali went on to, 
sa; 

Y pandit Chakradhar Jayal did not take the lives 
ofrebels and dacoits but the target of his bullets 
were the simple and loyal subjects of Rawain who 
peacefully and loyally were putting before. the 
Durbar their forest grievance.’ 

It was argued that this was merely a 
quotation from what the people of Rawain 
said. But the sentence is not expressed as 
a quotation. It is the sentence which comes 
after it which begins “The Rawain people 
say.” Further on, the writer again says: 
“The truth is that...” showing that he ig 
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a (a his own account, 
“$s 


s.. 

and he then 
aye: . 

“Itis also due to his kind office that by fing 
at the. peaceful and loyal subjects of Rawain he 
caused. widespread discontent”. 


The article states that the Dewan should be 
suspended and that the Government should 
send a commission of inquiry into his 
conduct. ` The accused B. D. Chandola 
gives his explanation of this charge at pages 
273 and 274 of our copy- of the appeal record, 
He says that he was aware of the Darbar 
communique on this subject which he pub- 
lished in the Garhwali in the issue of 12th 
July, 1930, previous to the publication of 
the article in question. He says that he 
received the article from a correspondent 
whose name he will not divulge and whose 
letter he will not produce. The attitude 
of accused is shown by the following ques- 
tions and apswers:— 

“Q: What reasons had you to agree, that the lives 
of rebels’ and robbers had not been taken but the 
lives of simple and loyal subjects? 

A: | considered my correspondent reliable. 

Q: Did’ you have any. other material besides 

i this in support of this allegation before publishing 
it 


A; Yes, I had. Pandit Ohakradhar praised once 
the Rawain people himself in a public speech. 

. You had two counterversions of this affair 
before'you. What reason had you to doubt the truth 
of thé Durbar communique and to accept ia preference 
the allegations made in Ex. 15? | 

A: I had no reason to doubt the accuracy of either, 
I placed both versions before the public.” A 


We note that the accused did not take 
any .steps to test the truth of the story 
which he says he was given by a corres- 
pondent. Learned Counsel for accused says 
that Rawain is. situated on the Gongotri 
route in Tehri State. We consider that 
before any editor publishes matter of this 
sort which is clearly defamatory on the face 
of it, he should certainly take steps to have 
an inquiry made by some member of his 
staff or some reliable person on the spot, 
and he should only publish the matter if 
he considers that he has sufficient evidence 
available to bring himself within the pro- 
visions of one of the exceplions to s. 500, 
Penal Code. The-defence rely on exceptions 
first.to third and ninth. The first exception 
requires that the defence should prove 
that the imputations are true, and made 
for the public good, The other three 
exceptions require “good faith.’ Under 
B. 92; > 

“Nothing is said to be done or telieved in good 


faith which is doneor believed without due care 
and attention. " 


Defence therefore must prove that accus 
ed used “due care and attention.” It is 
` certainly. not using. due care and attention 
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to publish defamatory statements about a 
person and also to publish his denial-and 
let the public take their choice. Learned 
Counsel seriously argued for defence that 
accused had done all that was required of 
him by law when he placed both versions 
before the public. We do not agree with 
sucha proposition. Ifit were correct, then 
there would be no restraint on newspapers 
from the law for defamation. A newspa- 
per is inno better a position in regard ‘to 
the. lew for défamation than a private 
individual and we cannot accept the con- 
tention of a Counsel which would place 
newspapers in a position of privilege in 
which they might publish any defamatory 
matter they desired, so long as they also 
published the contradiction by the person 


defamed, In the present case as the state- | 


ments are defamatory the -onus lay on 
B. D. Chandola, of proving that he 
came within one of the exceptions tos. 500. 
(After discussing the evidence the 
judgment proceeded). We consider that it 
is proved that the story of the prosecution 
as to the circumstances at Tilari- under 
which thecomplainant opened fire is correct 
and that the story of the defence on this 
matter is false. We consider that the appel- 
lant B. D. Chandola did not exercise any 
care or attention whatever in putting this 
story into his paper and accordingly he is 
not excused under any of the exceptions ‘to 
s.500, Penal Code. Accordingly he was 
rightly convicted under s. 500, Penal Code. 
The sentence on this count is one year’s 
simple imprisonment and a fine of Rs. 500 
or in default four months’ simple imprison* 
ment. We do not think this sentence at 
all excessive in view ofthe gravity of the 
imputations against complainant. The 


‘object of the accused was to have the com- 


plainant suspended and discharged and 
eventually dismissed from his post as Dewan. 
(After considering the two articles, the 
judgment proceeded). In the article of 18th 
December, 1930, “The Rawain Shooting 
Scandal,” it is gbated that the Dewan must 
be kept-out of the State during the inquiry 
as he is widely: believed to have been in- 
stramental in bringing it about, and heis 
the alleged offender. The evidence in all 
the cases was the same. We consider that 
appellants Anant Narain and 8. CO. Banerji, 
have been rightly corfvicted’ under s. 500, 
Penal Code. 
was urged that as printer he did not 
know what was being printed. <A prin: 
ter is liable under the law ‘for defamatory 
matter printed by him. He also ‘says: 
e 


As regards the latter, it | 


¢ 


. `. 
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that as his uncle Mr. S.C. Chatterji was 
practically the owner of the paper, Indian 


States Reformer, he felt that his 
uncle would safeguard his interest. ‘The 
accused printer is a member of the 
Garhwali Union, so it is not probable 


that he was ignorant of the nature of the 
articles which were being prinied. Pandit 
Anant Narain says that as editor he pub- 
lished the various articles on the Rawain 
shooting, with his comments. His story 
was the same as that of B.D. Chandola 
that he had information from someone he 
will not name which he considered reliable. 
He does not say that he took any steps to 
test the information by inquiry or otherwise. 
He says that he did not know that the 
statements would defame complainant. 
The evidence is thé same in all the cases, 
and the defence took the same line of argu- 
ment. 

We consider for the same reasons as 
‘in the case of B. D. Chandola that these 
two accused are guilty on each of the counts 
6n which they have been convicted. The 
Sentences passed on Ft. Anant Narain 
are not severe. In case 1, he has been 
sentenced to fine of Rs. 200 or in default 
2 months’ simple imprisonment. In case 
‘No. 2, hehas three concurrent sentences 
of simple imprisonment the lonzesi being 
oné year, and he has been fined Rs. 200 
and Rs. 400. In case No. 3, there are 
threé concurrent sentences of simple 
imprisonment the longest being one year 
‘and there is Rs. 400 fine. (After consi- 
dering the remaining articles, the judgment 
continued). The c@&ses of ihe three 
appellante Anant Narain, S. C. Banerji 
and B. D. Chandola -on appeal were com- 
pleted on 10th March, and in the case 
of J. M. Chatterji the appeal was heard 
aiid the revision only was postponed 
to 14th March for the reply on behalf 
of the accused to the argument of the learn- 
ed Government Advocate in the ap- 
plication for revision for enhancement. 


When we took our seats. on J4th March, 


an application was madè on behalf of 
J. M. Chatterji and S. C. Banerji to the 
effect that: . i 
“I tender wlole-hearted and unquzlified apo- 
logy for self and on behalf of my nephew, Mr. 
8.0. Banerji for all the articles that form the 
subject of defamation against Dewan Sahiband I 
*honestly feel that I misread the whole situation, 
ete. ete.” "i 
The complainant and these two accused 
have made an application to the Court 
that for ‘reasons stated.in this apology 
the cases against Mr. Chatterji and Mr. 
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8. C. Banerji may be dropped. It istę'Þbe 
noted that the apology does not clefly 
state that the accused are- satisfied that” 
the statements complained of are not true, 
In regard to the question of. compromise, 
s. 345 (5), Criminal Procedure Code, lays 
down ‘hat when the accused have been 
convicted and an appeal is” pending no 
cumpvsition ‘for the offence shall be allowed 
without the leave of the Court’ before which 
thé appealis to be heard. The language 
of this section “the Court before which 
the appeal isto be heard” indicates that 
the compromise has been made at too 
late a stage because the appeals have 
been heard on 10th March and there 
is now only pending the reply to the ap- 
plication for enhancement in the case of 
Chatterji. The cdémpromise therefóre is 
not one. which comes. within the provisions 
of s. 345, Criminal Procedure Code, but 
in view of what the complainant has stated 
in the application for compromise we 
consider that this is a case ïn: -which we 
may take action under e; 562, Criminal 
Procedure Code, in regard to these two 
accused. Wehave considered ithe case of 
Mr. Chatierji in his appeal, and we huve 
come to the conclusion thatno distinciion 
can bedrawn between his case and ihat of, 
the other: appellants, and that he wis 
rightly convicted by the Magistrate for 
the article entitled the “Rawain Shooting 
Scandal.” 

Accordingly in regard to these two ac~ 
cused the order ofthis Court is that we 
uphold the convictions of the Magistrate 
in regard to these two aécused, but we 
do not pass sentence on these two accused, 
and we direct that these two accused 
enter into a bond in the case.of Banerji 
for- Rs. 1,000 with two sureties for Rs. 1,000 
each, and in-the case of Chatterji for 
Rs. 2,000 withtwo ‘sureties for Rs. 2,000 
each, to appear and receive sentence when 
called upon at any time during the 
period of three years from this date, and’ 
in the meantime each of these two ac- 
cused must keep the peace andbe of 
good behaviour. In particular it will 
be a breach of the bond if either 
of the accused during the period of 
three years commits any defamation 
of the complainant. The - sentences. of' 
the Magistrate on these two ‘accused! 
are therefore suspended.and they need, 
not surrender to their bail. The securi-. 
ties will be filed in the Court of the, 
Joint Magistrate of Dehra Dun with- 
in the period of one month from to-day, 


. 
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and will be to the’ satisfaction of the 
Magistrate. In regard to the other two 
.2cbused persons, Anant Narain and B. D. 
Chandola, for the reasons already stated 
in our judgment, we dismiss their appeals, 
with the exception noted in the case of 
B. D.Chandola. These two accused, there- 
fore, will „surrender to their bail ‘and 
undergo the ‘rest of the sentences. ` 
A. Order accordingly. 


LAHORE HIGH COURT. 
First Civil Appeal No. 785 of 1930. 
December 14, 1932. 
ADDISON AND AGHA Hatpar, JJ. 
Messrs. K. L. KHANNA & Co., AND OTHERS 
—PLAINTIFFS—APPELLANTS 


VETSUS 
Tre MODEL TOWN SOCIETY, Lro., 
DEFgNDaNT—RESPONDENT. 
Arbitration Act (IX of 1899), as amended by Punjab 
Act Iof 1911, —Conditions to applicability of the 
Arbitration Att -—-Specific mention in agreement— 

Necessity of-2Oiwilt Procedure Code (Act V of 1908), 
Sch I1\paras«8, 20-— Award given after period fixed— 
ame oz guidence of extension of time—Award, 
validity of. F ‘ 

. Though the Arbitration Act has been made appli- 
cable to Lahore, under s.2 of the Punjab Act I of 
1911, it is necessary for its apolionbuity that it 
should be specially mentioned in the agreementithat 
it is to apply. 4 

Where an award is given after the expiry of the 
period fixed in the agreement and there is no evi- 
dence that the time has been extended, the award 
is invalid and not binding on the parties. 

` First Civil Appeal from the decree of the 
Subordinate Judge, First Class, Lahore, 
dated the 27th January, 1930. 

Messrs. M. L. Puri, and S. L. Puri, for 
the Appellant, i 

Lala Badri Das, R. B., and Mr. Achhru 
Ram, for the Respondent. 


. Addison, J.—The plaintffis sued the 
Model Town Society Limited, Lahore, for 
Rs. 5,889-12 on account of bricks supplied 
together with interest amounting to 
Rs. 1,649-3-3,total Rs, 7,538-15-3. The defend- 
ant pleaded that the matter in dispute 
had been referred to the arbitration of 
Raja Narindra Nath who had given his 
award and that the suit could not, therefore, 
proceed. The court below has sustained 
this preliminary plea ofthe defendant and 
_ dismissed . the suit with costs. Against 
this decision the plaintiffs have appealed. 
There is no doubt that there was a valid 
reference to arbitration dated the 22nd 
April, 1928, but there wasa condition in 
that agreement to the effect that if the 
arbitrator did not give his award within 
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‘before or after the expiry of the two months’ 
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two months, that is, up to the 22nd June, 
1928, the agreement would become ineffect 
tive andany award given after that.date 
would not be binding upon the parties. 
The award is printed at p. 37. There 
is a note at the end of it that it was 
pronounced on the evening of the 26th 
June but only signed on the 2nd July, 
1928. The question of dates is not importan-. 
as both are after the time fixed in the 
agreement. The question for decision is, 
was the time extended? Though the Indian 
Arbitration Act has been made applicable 
to Lahore itdoes not apply in’ the present 
case as it was not specially mentioned 
in the agreement that it was to apply, 
this being necessary under s. 2 of the 
Punjab Act T of 1911. The Second Schedule 
of the Civil Procedure Oode, is therefore, 
applicable. 

It was not disputed that in these cir- 
cumstances the time fixed could be orally 
extended. The plaintiff went into the wit- 
ness-box and emphatically denied that he 
had atany time consented to the time 
being extended. On the other hand the 
arbitrator Raja Narindra Nath has given 
evidence which is not very definite. He 
stated that he told the plaintiffs to go to 
court but they replied that they would 
rather be cursed by him than blessed by 
the court. Hethen gave his award a couple 
of days after this talk. , He was not sure, 
however, whether the conversation with the 
plaintiffs took place within or after the 
expiry of the two months’ time given by 
the agreement. 

The words ‘couple of days’ are indefinite 
and do not mean two days. They mean a 
short period of time. It was sought to 
argue that, as the award was pronounced 
on the 26th June, the conversation between 
the arbitrator and the plaintiffs must 
have taken place on the 24th June that 
is, after the time fixed in the agreement 
had expired. This, however, does not follow 
from the words used and the matter is 
made clear in the subsequent sentence 
whenthe arbitrator stated that he could not 
conversation took place 


period fixed by the agreement. If it took 
place prior to the expiry of the time fixed 


‘it cannot be held that an extension was 
‘given. If, however, 


the asbitrator had 
been able to say that the econversatiok& 
took place after the expiry of ‘the timee 
fixed in the agreement, then the words 
certainly amount to an extension of time. 
As, however, the arbitrator is not sure 
° 
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and the plaintiffs have denied the allegation 
in toto there is no certain evidence that 
the conversation took place after the time 
fixed inthe agreement. This being .so it 
must be held that the arbitrator had no 
power,to give the award as it was made 
after the time fixed in the agreement. 

I would accordingly accept the. appeal, 
set aside the crderof the court below and 
remand the suit under O. XLI, r. 23 of 


the Civil : Procedure Code, for disposal in- 


accordance. with law. 
will abide the event., — | 
Agha Haldar, J.—I agree. 

NA | Appeal accepted, 


Cosis up to date 
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ALLAHABAD HIGH COURT. . 
Criminal Reference No. 87 of 1933. 
: i April 3, 1933. 
NIAMATULLAH, J. 
RAM CHARAN— APPLICANT 
VENSUS À 

EMPEROR—Oprosite Party. . 
Penal Code (Act XLV of 1860), s > 411—Stolen 
roperty found in a house—Liability of head of Jami- 
bjond members— Possession, essentials ofe ` f 
That property’ found in’ a house occupied by 
several male and female. members residing therein 
should be considered to be in possessiun of the 
head of the family, is a wholly unwarranted 
assumption and can bave no place in cases in 
which possession and criminal -intent form ‘the 
essential elements of an offence: lt is equally 
unwarranted to assume that every one residing in 
the house should be deemed to Le in jossesgion of 
an article recovered from it. Vossession implies 
dominien and copsciousnegs in.-the mind. of the 
~280n having dominion :over an object. that he 
sas it and can, exercise it. A perscn cannot Le 
suid to be in possession of a thing unless it ig 
thown by evidence that he bad dominion ‘over it 
and knew ‘that he had it, -Tbe mere fact: that a 


‘thing is found in a. house occupied by a person in 


common with others or at a place in the house 
which is as much accessible to others as to him 
i3 no proof that he ‘was in possession of it, 

In such cases difficulty in securing evidence 


'-cauuot obviously. justify aispensing with it and 


arsiming the guilt of apy one of the members of 
the family. - 


_ Criminal Reference fron? dn order of the 


Sessions Judge, Banda, dated the llih 


January, 1933. i 7 
Judgment.—This is a reference by the 


` learned Sessions Judge of Banda recom- 


mending that the conviction of the ap- 


* plicant Ram Charan ‘of’ an offence under 


8. 411, Penal Code, and sentence of fine 


*. of Rs, 50 beset aside. The facts establish. 
. ed by. the. evidence and found by the 


Magistrate ‘who tried “the applicant’ are 
-not in dispute, The” complainant “Midwa 


4 RAM CHARAN V. EMPEROR. - 
“whether the conversation was before or after 


“mere fact that 
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lost some property in course of a theft 
which tcok plage in his house one night. 
He reported the theft atthe Police Station 
expressing a suspicion that certain persons 
named by him including a son of the 
applicant were responsible for the theft. 


JA search in the appellant's house resulted . 
in the discovery of two silver * ornaments `’ 


found ina corn bin which, at that time, 
contained dried Mahwa flowers. It “is 
adriitted by the prosecution witnesses that 
in the house occupied by the applicant 
aiso reside his three grown-up sons one 
of whom was suspected by the complain- 
ant. The applicant's wife also lives in 
the same house, There may be other 
members of: the family residing in that 
house but the evidence does not mention 
any. f 

Ignoring all possibilities of.the articles 
in question being introduced in the ‘house 
without knowledge of the occupants thereof 
and ignoring also the fact that ornaments 
which are of a common type might pos- 
sibly have been wrongly, though in good 
faith, identified by the complainant to be 
his, .I would consider the question whe- 
ther, in the circumstances ‘of the case, 
the applicant can be said to have been 
in possession of the ornaments kncwing 
the same to be stolen property. It seems. 
to me that the Police and the Magistrate 
proceeded on the assumption that prop- 
erty found in a house occupied by several 
male and female members residing therein 
should be considered to bein possession 
of the head of the family. This is a wholly 
unwarranted assumption and can have no 
place in cases in which possession and 
criminal intent, form the essential elements 
of an offence. It is equally unwarranted 
to assume that evey one residing in the 
house should be deemed to’ be in posses- 
sion of an article recovered from it. Pos- 
session implies'dominion and ¢onsciousness 


“in the mind of the perron having dominion 


over an object that he has it and can 
exercise it. A person’ cannot be said to 
be in possession of a thing’ unless it is 
shown by evidence that he’ had dominion 
over it and knew that he had it. The 
a thing is found in a 
house occupied by a person in common 
with others of at a place in the house . 
which is as much accessible to others as, 

to him is no proof that he was in posses- 

sion of it. To bring it home to him some . 
additional circumstances ought to be establ- 


ished; for oxample, that it wes found in 


a room exclusively occupied by him or in, 
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a box or trunk or other receptacle ex- 


clusively used by him. Without proof of . 


~80he such fact-as gives rise to the 
inference that he and no one else to the ex- 
clusion of himself was in possession- of the 
article in question. It is true that in 
many aases evidence of the kind illustrat- 
ed is difficylt to obtain as outsiders cannot 
be in- a position to give the requisite 
evidence and members of the family are 
interested in suppressing evidence. But 
difficulty in securing evidence cannot 
obviously justify dispensing with it and 
assuming the guilt of any. one of the 


members of the family. It is needless to. 


say that a rule of this kind is not only 
grossly arbitrary but fraught with great 
danger and possibility of abuse. In the 
case ‘before me the Magistrate arrived at 
the conclusion that: 

“Ram QOharan is guilty of the offeace of dis- 
honestly receiving or retaining stolen; property 
knowing it to be stolen property as he had con- 
Sa them in the Mahwa stored in a grain 
. Ceil. 7 aki 

If there had been evidence before him 
that it was Ram Oharan who had con- 
cealed the two articles said to have been 
stolen in .the corn bin the conviction 
might have been justified but there was 
no such evidence and the remark that 
Ram Charan had concealed them in the 
corn bin is the Magistrate’s inference 
probably from the fact that Ram Charan 
is the oldest of all those’ living in the 
house and is the head of the family. 
The view taken by the learned Sessions 
Judge is correct. I accept the reference 
and set aside the conviction and sentence 
of Ram Charan and direct that the fine, 
if paid, be refunded, 

A. Reference accepted. 





LAHORE HIGH COURT. 
‘Civil Miscellaneous Petition No. 523 
of 1932. | 
: November, 18, 1932. 
Broapway, Acta. O. J., anp-AGaa HAIDAR, J. 
~ Tus ALLIANCE BANK or SIMLA IN: 
LIQUIDATION —Decrrs-HoLDER— 
PETITIONER `> > 


VETSUS ~ 

RAM CHAND-BATJ NATH-—INSOLVENTS . 
AND ANOTHER —OBJECTOR— RESPONDENTS. 

Civil Procedure Code {Act V of 1908), s. 109— 
Insolvency proceedings—Remand order—Application 
for leave to appeal to Privy Council—Dismissal of, 
for want of findl order—Lower Court not passing any 
-order on remand—Application to revive application 

for leave to appeal—Whether -can be granted. . 
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An application for leave to appeal to the Privy 

Oouncil from an order of remand in insolvency pru- 

ceedings was dismissed on the ground that there 

was nofinal orderas contemplated by s. 109 (a), 

Civil Procedure Oode. Inthe meantime the remana 

order reached the lower Court which held, that as 

the insolvency proceedings had been annulled, the 
court was functus officio and could not pass any or- 
der. The application disallowing leave to appeal was 
sought to be revived on the ground that as the lower 

Court had finally disposed ofthecase, the order f 

remand had become a final order : 

Held, that the application for leave to appeal 
could not be revived and that no léave could be 
granted on it, : ae 

Petition for revision of the application 
dated the 18th July, 1930, dismissed by the 
High Court on 2nd March, 193i, for leave to 
appeal to His Majesty in Council against 
the order passed by Sir Shadi Lal, ISt., 
Chief Justice and Mr. Justice Agha Haidar, 
in Civil Appeal No. 2251 of 1925, on the 
14th April, 1980. : : 

Lala Badri Das, Ri B.,-fur the Peti- 
tioner. f ; 

Mr. Mehr Chand Mahajan, for the Ob- 
jector. 

Order.—The matter before us arose 
originally out of certain insolvency pro- 
ceedings wherein Musammat Jai Lagi 
appeared as an objector. She-relied upon 
a compromise and pleaded that the house 
in dispute belonged to her and the insol- 
vents had no interest in it. Her objection 
was sustained by the Insolvency Judge; 
Malik ‘Ahmad Yar Khan, by his order 
dated the 17th April, 1925, and she was 
allowed to file the said-compromise in 
court, although it was not registered. The 
matter wastaken up by the applicant bank 


‘in appeal to the learned District Judge, who 


held that, as the compromise was not 
registered it was not admissible -in 
evidence and, on ‘this ground, he 
allowed the appeal and rejecled Mus- 
ammat Jal Lagi’s objection in respect of 
of the house. Musammat Jai Lagi appealed 
to this court, and it was decided by an 


“order dated the 14th April, 1930, that .the 


compromise, on which Musammat Jai Lagi 
relied, did not require registration bes 
cause it was substantially incorporated in 
the decree of ‘the court.. The case was 
remanded, as a certain important issue had 
béen left undecided bythe lewer Appellate 
pres BadriDas, the learned Counsel for 
the Bank, was not satisfied with this order 
and made an -applicatfon to this court for 
leave to appeal to the Privy Council. This 
matter was disposed of on the 2nd March, 
1931, and the application ` of the Bank was 
dismissed on the ground that there was ng 


4 T 
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“final, order” as contemplated by s. 109 (a) 
of the Code of Civil Procedure In the 
meantime the remand order ieached the 
court below and the -case was ultimately 
dealt with by Mr. Purshotam Lal, Sub- 
ordinate Judge, on the 9th April, 1932, 
who held that, as the insolvency proceed- 
ings had been annulled, the court was 
functus officio and could not pass any 
order.’ i : 

Mr. Badri Das has now put in a fresh 
application and has asked usin fact to 
revive the application which had already 
been dismissed by this court under its 
order dated the 2nd March, 1931. The 
position taken up by Mr. Badri Das is that 
now that the court below has finally dis- 
posed of the matter, the order of court 
dated the 14th April, 1930, remanding the 
case has become final and, therefore, he 
was entitled, as a matter of right, to the 
-certificate for Jeave to appeal to His 
Majesty in Council under s. 109 (a) of 
_the Civil Procedure Code. This position is 
untenable, Inthe first place, the present ap- 
plication is hopelessly barred by limitation, 
the normal period of 90 days having 
expired longago. Secondly, having regard 
to the provisions of s.109(a) of the Civil 
Procedure Code, an appeal shall lie to His 
Majesty in Council from any decree or final 
order passed on appeal by a High Court. 
There has been no appeal to us from the 
order of Mr. Purshotam Lal and, therefore, 
the provisions of s. 109 (a) have no appli- 
cation. It is difficult to understand how, 
in view of certain proceedings taken in 
the trial Court on remand, the application 
forleave to appeal, which had been dis- 
missed by us, canbe revived and leave 
granted on the same. The position is 
somewhat anomalous, but nolaw or prece- 
dent has been brought to our notice by 
:the learned Counsel in support of his appli- 
cation. i 

Under these circumstances the application 
is dismissed with costs. 

NA Applicåtion dismissed. 





PATNA HIGH COURT. 
Civil Revision Petition No 335 of 1932, 
e December 9,1932. - 
AGARWALA, J. 
Musammat JANKI DAI—PETITIONER 
versus 
DWARKA NATH SINGH— Opfosrra 
- ° PARTY. 
Bengal Tetanty Act (VIII of 1885), as: 61, 64 (8) 
y Deposit ofrent by tenant under s, Gl--Period of 
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limitation under s 64 (3)- Landlord's claim to with 
draw ufter three yeats, if barred. 4 


-The period of limitation provided in cl. (3), 8. 
64, Bengal Tenancy Act,is not for the purpose of 
barring the landlord's claim to withdraw the money, 
but for the purpose of preventing the tenant from 
withdrawing the money before tbe expiration of 
the period stated in the statute, When a tenant 
has deposited rent under s. 61 and fas obtained 
acquittance from the court in respect of the rent 
as provided by the statute, he ceases to have any 
right in the money which is then held by the 
court on behalf: of the landlord. 


Civil Revision Petition from an order of 
the Munsif, Third Court, Gaya, dated the 29th 
February, 1932. 

Mr. Sarju Prasad, for the Petitioner. 

Mr. Dhyan Chandra, for the Opposite 
Party. 

Order.—The petitioner, who is a 
mukarraridar under the opposite party, 
deposited the rent in court in accordance 
with the provisions of s. 61 of the Bengal 
Tenancy Act on 17th August, 1918. Sub- 
sequently notices were duly served on the 
landlord who took no steps to withdraw 
the money. On 10th October, 1931, the 
petitioner applied to the court in which 
the money was deposited for leave to 
withdraw it. On 28th January, 1932, the 
opposite party made a similar applica- 
tion. The Munsif has directed payment 
to be made to the opposite party landlord. 
The petitioner moved this court ugainst 
that order and contends that he is entitled 
to withdraw the money. The contention 
is based on the third clauseofs. 64 ofthe 
Act which provides that: 


“If no payment under this section before the 
expiration of three years from the date of deposit 
is made, the amount deposited may, in the absence 
of any order of the Civil Court to the contrary, be 
repaid to the depositor upon his application and on 
his returning the-receipt given by tha court in which 
the rent is deposited.” 


It is contended that after the expiration 
of three years the landlord was not entitled 
to withdraw the money. In my opinion 
the period of limitation provided in cl. (3) 
is not for the purpose of barring the land- 
lord's claim to withdraw the money, but 
for the purpose of preventing the tenant 
from withdrawing the money before the 
expiration of the period stated in thestatute. 
When a tenant has deposited rent under 
s. 61 and has obtained acquittance from 


. the court in respect of the rent as provided 


by the statute, he ceases to have any 
right in the money which is then held 
by the court on behalf of the landlord. 
There is no merit in this application which 
is dismissed with costs to the opposite 
party; hearing fee one gold mohur. 


Ne Application dismissed, 


é 
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BOMBAY HIGH COURT. accused made a confession which was 
Criminal Appeal No. 637 of 1932. recorded on the 9th, It will be better to 
| January 13, 1933. give this confession in full since it is the 


MURPHY AND BROOMFIRID, JJ. 
KRISHNA BABAJI CHAVAN— 
APPELLANT 

e VETSUS 
EMPEROR— Opposite Parry. * 

Confession—Retraction of confession, effect of— 
Corroboration, necessity of—Amount of corroboration 
required depends on circumstances of each case—Cri- 
minal Procedure Code (Act V of 1898),s 164. « 

The effect of the retraction of a confession is not 
to cancel the confession but it puts the court on 
inquiry as to its value, its voluntary character and 
the probability of its being true and although as a 
matter of law corroboration isnot necessary for a 
retracted confession, asa general rule a retracted 
confession requires corroboration of some kind. The 
amount of corroboration which the court will look 
for depends on the circumstances ofthe particular 
case and some times very slight corroboration will 
suffice, |p. 134, col. 1.] : 


Criminal Appeal from conviction and 
sentence passéd by the Sessions Judge, 
Satara. 

Mr. A. A. Adarkar, for the Accused. 

Mr. P. B. Shiggne, The ‘Government 
Pleader, for the Crown. 

‘Judgment.—The accused has been 
convicted of the murder of his wife Mukta 
and sentenced to transportation for life. 
Mukta, who appears to have been a woman 
of very bad character and was reputed 
to have several lovers, lived with her 
husband, the accused, at Soni, a village 
in the Tasgaon Taluka. Early on the 
morning of June 4, 1932, she was found 
lying dead in the angan of her house with 
her skull fractured. There was a heavy 
stone weighing thirty-eight seers lying close 
to the body. It was obviously a case of 
murder. 

A witness Vithu Jayaji, Ex. 10, has 
deposed that as he was passing by the 
accused's house early in the morning on 
his way to his field he heard cries in 
the compound and the accused came- out 
of.his house and said: “I was sleeping 
inside and she was sleeping outside, some 
one has murdered her, go and inform the 
Police Patel.” The witness says that at 
that time: he saw a heavy stone lying 
near the corpse. He went and gave the 
information to the Patel, who reported the 
matter to the Police. 

The Sub-Inspector arrived on the night 
of June 4, and afler making inquiries 
from the accused’s relations and other 
persons on the 5th, he arrested the accused 
on the 6th. On.the 7thhe sent the accused 
to the Magistrate at Tasgaon in order that 

- his confession might be recorded. The 


main foundation of the prosecution case 
against the accused. After the prelimin- 
ary examination the accused stated «as 
follows :— 

“There was a quarrel between me and my wife. 
My wife was of very bed conduct. I and my wife 
were living separate in my house. I always "came 
to hear complaints about her bad conduct. I felt 
much dejected. I thought I should give up this 
wordly life and go somewhere. Some would say 
that she had been in illicit intercourse with a 
Mang, others would say that she had been in illicit 
intercourse with a Maratha. In these circumstances 
I thought I should not show my face to anybody 
and should go somewhere. At my village there 
was a marriage ceremony in the house of my 
relation seven or eight days ago. People would look 
at me and laugh. I would be ashamed. The mar- 
riage ceremony was over ‘The people went back 
to their villages. On Friday night there was a fair 
in the Maharwada. I had been to the garden land in 
the Gavadan field. I sat at the well and thought 
over. I was tired of my life. At ll p.m I returned 
from the garden land .I sat on a log of wood 
that was in front of my house. After a short while 
I went into the house, My wife was not in- the 
house. She came back afteran hour. I questioned 
her as to where she had been. She said nothing. 
She slept outside in the court-yard, I became 
desperate. I started in order that I should go 
somewhere, I stood near the heap of stones. I 
pees up a very large stone there with both hands, 

rought it and threw it standing near by on the 
head of my wife who had slept, Her head was broken, 
Blood oozed out. She made no movement at all 
nor did she raise a cry. She died_ instantaneously. 
I went into the house and slept. There was a row 
outside forthwith. I opened the door and came out 
and sat there. A number of people had gathered. 
The .Patil and the Talathi came .on Saturday 
morning and made a Panchnama. The Police 
came.” 

On July 20, in the court of the Com- 
mitting Magistrate the accused retracted 
his confession and stated that he had 
made it through fear of the Fauzdar Saheb, 
At that time he gave no details and did 
not explain why he was afraid or what had 
happened to him. When he was examined 
at the trial by the Sessions Judge he 
alleged that the Sub-inspector had told 
him that unless he confessed ‘he would 
disgrace and ill-treat his sister. He also 
alleged that at the time when he made 
his confession there were three policemen 
in the court who were threatening to torture 
him. 

Mr. Adarkar who appears for the appel- 
lant in this case has relied upon certain 
remarks of Mr. Justice Wadia in Empergr 
v. Housabai (1), and contends that, as the 
accused’s confession has been rétracted, ite 


(1) 140 Ind. Cas. 740; 34 Bom L R 1240 at p. 
1245; AI RI932-Bom. 553; (1932) Or. Oas. 765; Ind 
Ral. (1933) Bom. 30; 56 B 542; 34 Or. L J 73. 
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` should not be acted upon ‘without independ- 
` ent corroboration in material particulars. 
“Now it is obvious that the retraction of 
“9 confession is a circumstance of very 
> Şarying importance. Its significance 
` depends on the nature of the confession, 
the circumstances in which it was made, 
: the circumstances in which the retrac- 
- tion was made, and the nature of the 
i retraction. If a full and detailed con- 
fession is made in. circumstances which 
- make it unlikely that it was the result of 
coercion or inducement, the. fact that it is 
gubsequently retracted may mean little or 
nothing: for the making of the confession 
4 can hardly , be explained | except on the 
hypothesis that it is true, whereas the 
. retraction may easily be explained as 
. an act of policy, the result of legal advice 
or the pressure of friends or the sugges- 
tion ôf- more sophisticated associates in 
“the lock-up. If a confession is retracted 
_at the earliest opportunity more weight 
may fairly be attached to it than if the 
accused waits until the Sessions trial; and 
a retraction which takes the form of a 
‘mére denial of the fact of making the 
confession can hardly ever be given the 
‘same importance as one which admits the 


‘making’ of the confession but explains it 


-as_ due to coercion or illegal inducement. 
Jt there is anything in the evidence which 
Jends support to a suggestion of the latter 
kind, the confession must always be most 


carefully scrutinised and the court should. 


be cautious about relying upon 1% That 
I take to be the real effect of the,retrac- 
-. tion of a confession. It does not cancel out the 
confession, but it puts the court on Inquiry 
as to its value, its voluntary character 
and the probability of its being true. 
And.that is why it has been laid down 
frequently by the courts that as a general 
‘rule a retracted confession requires cor- 
.roboration of some kind, although as a 
matter of law corroboration is not neces- 
sary ab all as was pointed out by this 
court in Emperor v. Rama Kariyappa. (2). 
But the amount of corroboration which the 
court will lcok for depends on the cir- 
cumstances of the particular case, end 
sometimes very slight corroboration will 
suffice. 

In this present case the accused retract- 
ed hisconftssion at the earliest opportunity, 
thit is to say, when the case came before 
the Committing Magistrate, and he has 

(°) 120 Ind. Cag, 350; 31 Bom, L R 565; A I R 1929 
Pona 31 Cr. LJ 37; Ind, Rul, . (1930) Bom 
ii 4 14 

® 
e . 
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made allegations of illegal inducement of 
the confession on -the part of the Polite. 
But there is no evidence here which would * 
justify one in attaching any importance 
to these allegations. It appears that every 
possible precaution was taken by ‘the 
Magistrate who - recorded the, confession. 
The accused reached him on June 8. His 


confession was not recorded until the 9th, 


so that he had time to think the matter 
over. Inthe certificate which the Magis- 
trate has appended to the confession he 
says :— 

“I explained to Krishna Babaji that he is not 
bound to make the confession, and if he does 80, 
any confession he may make may be used as evi- 
dence- against him, This was explained to him 
yesterday when he was brought before me and 
even before recording the confession to-day. He 
was given sufficient time for reflection and I 
believe from the . manner in which he gave the 
statement that the confession was voluntarily made. 
It was taken in my presence and hearing and was - 
read over to the person making it and admitted 
by him to be correct and ‘it contains a foll and 


-true account of the statement made by him.” 


The questions prescribed by ihe High 
Court were duly put and the accused stated 
that he had come to make a statement of- 
his’ own free will, that he had not been 
threatened or induced by any one to make 
the confession, that he was aware that he 
was not bound to make a confession, and 
that, ifhe did, it would be used against 
him, and that. knowing this and having 
fully thought over the matter he was 
nevertheless prepared to make a confession. 
If the accused had been treated as he 
subsequently alleged he had been, there 
is no reason that TT can see why he should 
not have told the Magistrate about it. 
Moreover, as the Judge “has suggested in 
the course of his judgment, in a case’ of 
this kind, having regard tothe bad character 
of Mukta, everybody's sympathies would 
have been with the accused, and ib is 
difficult to believe, therefore, that the 
Police would go out of their way to pub 
pressure upon “him to make him confess. 
The accused was arrested on June 6 and 
he was no doubt in the custody and power 
of the Police till he was sent to the Magistrate 
on the 7th and indeed until he reached 
the Magistrate's Court on the 8th. But 
that was inevitable under the circumsta- 
nees, Soni is at a considerable distance 
from the Magistrate's Court and this fact, 
therefore, does not justify any inference 
against "the Police. The Sub- Inspector. 
was a witness, and, although he was oroe- 
examined in Considerable detail on some 
points, no questions were put to him with 
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regard to the allegations made by the 
accused. As I have mentioned already, 
in the Committing Magistrate's Court the 
allegations were quite vague, andat least 
one. of the allegations made by the accused 
in the Sessions Court is plainly absurd, 
It is ‘impossible to believe that the Magis- 
trate would allow three policemen to stand 
in court and. threaten the accused while 
his statement was being recorded. Under 
these circumstances, having regard ib the 
remarks which I made at the beginning, it is 
not a case in which very much need be look- 
ed for in the way of corroboration of the 
confession. 


There is, however, corroboration of the 
confession. We do not consider that much 
importance can be attached: to the corro- 
boration on points of detail mentioned by 
the learned Judge in his judgment, viz., 
the fact thatthe stone found lying near the 
corpse was similar-tothose in the heap of 
stones referred to by the accused in his 
confession, and the fact that there is a 
witness Mira Mang, Ex. 13, who deposes 
tohaving seen the accused sitting upon a 
log. But there is corroboration of another 
kind, Theaccused and his wife, were the 
only people living in that house. Mira 
Mang's evidence, Ex. 13, isimportant in this 
respect that it shows that the accused was 
sitting about apparently waiting for- his 
wife fairly late on the evening before she 
met with her death. There is a witness 
Yeshwant Tukaram, Ex. 22, who deposes 
that he saw Mukta going home about 10 
P.M. on ihat sams evening. Although it 
appears that Mukta used to sleep in tha 
angan and the accused slept inside a ‘room, 
it seems hardly likely that Mukta could 
have been killed without the accused 
knowing who did it and howit happened. 
In any caseif the accused did not do ib 
himself, it is difficult to see what possible 
motive he could have had for taking the 
blame of the crime upon himself anl 
thereby letting off the real culprit. Mr. 
Adarkar sugges'ed that he was fond of 
his wife ani when she wis dead he lost 
heart and confessed to having committed 
the crime and so indirectly committed 
suicide. Thissuggestion, however, does not 
appeal to us. It is to be remembered 
further that the . accused had an obvious 
motive for killing his wife in the sense that 
she was abad woman whose conduct had 
brought him into disgrace and ridicule. 
Tf his confession is true,—and we believe it 
is—then he had further provocation on: that 


KRISHNA BABAJI OHAVAN V. EMPEROR, > 


_Abai’s statement 


‘admitted that -they 


` probabilities of the case. 


‘these circumstances 
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very night, for he says that when hs 
asked-her where she had been so late at 
night she gave no answer of any kind. It 
is quite easy to understand that her con- 
duct may have so worked upon his feelings 
as'todrive him to kill her. 

On the other hand it does not appear 
that any one else had any motive for kill- 
ing her. There is no doubt the evidence 
of ihe accused's sister Abai, who - has 
deposed about a quarrel between the 
deceased and one Shripati Mang, and has 
also stated that the accused and Mukta 
were on good terms and that on the night 
when. Mukta was killed the accused was 
shut up in a room which was chained from 
outside, so that. he could not have possibly 
committed the murder. What Abai says _ 
about Shripati Ms is this. She heard 

ang 
me reine pent work properly. You speak | 
bad langng3 and I will tell my husband. A 
From the language used, Abai explains, 
she thought that they were , on term of 
criminal intimacy. Mukta thensaid. `, 

“Į will tell my husband.” f 


e said l 
a by do you require your husband, I will. show 


ou. Roi 
isis the mainfoundation for. a sugges- 
ion ad on behalf of the ‘defence that 
Mukta had really been killed by Shripati 
Mang, though why. Shripati Mang if he 
was Mukta’s lover should_wish to kill her 
is nol explained. As the Judge points out 
there is nothing in the words deposed to 
bv Abai, even if her evidence is true, 
which would be er to Poe 

ipati rdere his mistress. | k 

A eee that the oe san 
j ood terms she has also 
A that ih frequently quarrelle 1 
andthat the accused was always dejected. 
Her statement that the’ accused w25 shut 
up in, the room is! contradicted by ths 
evidence of Vithu Jayaji and “cannot be 
true. The trial Judge 837S, that Abat’s 
demeanor was very unsatisfactory, that 
she was apparently prepared to give any 
an-wer that * was sugges-ed by leading 
questions an1 that her evidence was yulie 
pnworthy of belief. We see 10 reason to 


. differ fromthe learned Judges opinion of 


ig witness. . f : 

a seems, therefore, | that, Paea 
fegsion is in accprdance with al 

confession is 1 cp Po 

illi j rfectly natural’ 
killing of Mnkta in a perfectly nat 
way, “and as far as we can > ka sae 

nable explanation 01 1b. ; 

tee coe 4 we hold that the 
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accused's confession ought to be accepted 
andacted upon in spite of the fact tha 
it was retracted. 

We confirm the conviction and sentence, 
and dismiss the appeal. 


NA, f Appeal dismissed. 


es 


SIND JUDICIAL COMMISSIONER'S 
A COURT. 
Criminal Revision Application No. 168 
of 1932. 
January 11, 1933. 

Ferrers, J. C., AND RUPOHAND, A.J. C. 
JHAMANDAS THAWERDAS AND oTHERS— 
APPLICANTS 
versus 
KHEMCHAND GELLARAM— 

; OPPONENT. 

Penal Code (Act XLV of 1860), 83.48, 44, 506— 
Proposal by Managing Committee of Society to refer 
to General Body act done by one of the members— 
Whether can be regarded asa threatto cause illegal 
harm--Criminal Procedure Code (Act V of 1898), s. 
439 —Revision— Pending case—Practice of Sind Judi- 
cial Commissioner’s Court. | 

Where the Managing Committee of a Co-operative 
Society passed a resolution recommending to the 
General Body that a certain grant made by the 
General Body to one of its members on_ certain con- 
ono be rescinded as those considerations had 
ailed : 

Held, that the passing of the resolution could not 
possibly be deemed to be an offence or an act pro- 
hibited by law or to afford a ground for a civil 


action, 

Held, further, that by becoming a member of the 
soclefy any person submitted himself to the autho- 
rity pf the General Body and that e proposal by the 
Managing Committee to refer tothe General Body an 
act done by one of its members could not be regard- 
ed ag athreatto cause any illegal harm. Pria Nath 
Gupta v, Lal Jhi (1) and Jowahir Pattak v, Parbhu 
Ahir (2), distinguished. 

It has been the invariable practice of the Sind 
Judicial Commissioner's Court not to interfere with 
the proceedings in the Courtofa Magistrate except 
where the complaint on the face of it does not dis- 
close any offence, : 

Mr. Motiram Idanmal, for the Applicants. 

Mr. P.S. Shahani, for the Opponent. 

Mr. C. M. Lebo, for the Crown. 

Ferrers, J. C—On 27th August, 1932, 
the Managing Committee of the Co-operative 
Housing Society of the Tata Mills passed 
a resolution in the following terms: 

“Resolved that Mr. Kemchand be informed that 
the resolution of general body dated 26th dune, 1932 
with regard to allotment of plot No. 14 Jm-2 to 
one of the two gpartner-holders of plot No. 2/5 
@m-2 was pasged for’ tha sake of future peace 
between the two partners and on the distinct under- 

° standing that they would not do anything by way of 
legal action to keep up or re-open their quarrels, with 
this view, and on this distinct understanding the 
said plot was resolved to be given toone of them as 
per the resolution in preference to many other claim- 
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ants. As Mr. Khemchand has broken this under- 
standing by filinga fresh criminal complaint against 
Mr. Jhamandas without referring itto the arbitrators 
or the Society, the Managing Committee have no other 
alternative but to recommend, unless Mr. Khem- 
chand within seven days withdraws the criminal 
complaint filed by him against Mr Jhamandas, to 
the general body to rescind the resolution passed on 
26th June, 1932.” 

Mr. Khemchand was dissatisfied with 
this resolution and he made a complaint 
in the Court of the City Magistrate of 
Karachi. He said that 
“ the threat meted out to the complainant in the said 
resolution to withdraw from the said prosecution or 
else he would be deprived of his plot amounts to 
criminal intimidation and falls under the purview of 
s. 506, Indian Penal Code.” 

The learned Magistrate examined the 
complainant in the briefest possible 
manner and he then proceeded to pass an 
order in these terms : < 

“Offence under s. 506, Indian Penal Code.. Issue 
process. Hearing fixed on ]0th September, 1932,” 

The accused were dissatisfied with this 
order. They applied in revision and they 
requested this court to quash the proceed- 
ings. Their argument was that the resolu- 
tion does not contain any threat to cause 
injury. The word “injury” is defined in 
s. 44, Indian Penal Code. It denotes harm 
illegally caused. The members of the 
Managing Committee were competent 
under the rules of the Society to take 
cognizance .of sucha subject as this, and 
the resolution that they passed was no more 
than a recommendation. In answer to this 
the principal contention of the complainant 
is to this effect: It has been the invariable 
practice of this court not to interfere 
with the proceedings in the Court of a 
Magistrate at such astags as this save in 
one contingency, and only one. That 
contingency is, that the complaint on the 
face of it does not disclose anyoffence. We 
accept the principle to which we intend to 
adhere. We are of opinion, however, that 
the present. case is one of those cases in 
which interference is not only competent 
but also imperative. To allow these pro- 
ceedings to go on would be to allow the 
criminal law to be misused for an improper 
purpose. The offence alleged is supposed 
to fall within the definition of s. 503, Indian 
Penal Code. Thatsectionrelates to threats 
to cause injury with intent to cause the 
person threatened to do any act which he 
is not legally bound to do. 

The true import of this section has 
frequently been considered in connection 
with cases of excommunication and expul- 
sion from societies. It sometimes occurs 
that the governing body of a society, what- 
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ever it may be, announces to one of its sub- 
jects an intention to expel him from the 
society and toexclude him from the privile- 
ges of membership. It has been held that 
if the penalty denounced is justified by the 
usages of a class or society to which the 
complairant has voluntarily submitted, 
then there is ao criminal offence, even if the 
penalty may be one which the civil law 
would not enforce. The principal case upon 
which the complainant relies in support 
of his contentions is reported in Pria 
Nath Gupta v. Lal Jhi (1). 
of the service of notice by aself-constitut- 
ed arbitration court that an ex parte decree 
would be passed unless the person served 
attended the court and there answered the 
claim against him. Two learned Judges 
who heard this case differed and it was 
necessary to refer to a third. The final 
conclusion was that in this case an offence 
punishable under s. 506, Indian Penal Code, 
had been committed. The reason was that 
the tribunal was self-constituted and had 
no legal sanction and that the action which 
they intended to take was therefore within 
the definition of “injury, that is to say, it 
was a harm illegally caused. 

Now, inthe present case, the resolution of 
the Managing Committee does not in itself 
cause any “harm” to anybody. It is no 
more than a recommendation to the gene- 
tal body of the society. To act upon that 
resolution, or to reject it, is for the general 
body. It can scarcely be disputed that the 
complainant by becoming a member of 
the society had submitted himself to the 
authority of the general body. A proposal 
by the Managing Committee to refer to the 
judgment of ihe general body, an act done 
by one of its members, cannot be regarded 
as a threat tocause any legal harm. The 
matter appears to be so clear that we 
have no doubt that this is one of those 
exceptional cases in which it would be 
proper for this court to interfere in revi- 
sion with proceedings pending ina crimi- 
nal Court. We therefore make an order 
allowing the application and quashing the 
proceedings. 

Rupchand, A. J G.—Section 44, Indian 
Penal Code, defines “injury” as any harm 
whatever illegally caused to any person in 
body, mind, reputation or property. Sec- 
tion 43 of the Code declares that the word 
“illegal” is applicable to everything which 
is an offence or which is prohibited by 
law or which furnishes ground for a 


(1) 72 Ind. Oas. 503; A IR 1923 Cal. 590; 24 Or. L 
J 393;270 WN479; 37 O LJ 526. 
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civil action. In order therefore to succeed 
the complainant has to satisfy the court 
that the act complained of here, the * re- 
solution passed by the accused, is an illegal 
act. Thatis to say, thatthe resolution is 
such that the passing of it is an offence or 
is prohibited by law or furnishes a ground 
for a civil action. Now there can be no. 
question that it was competent for the 
Managing Committee to pass a resolution 
recommending to the general body that a 
certain grant made by the general body 
to the applicant on certain consideration 
be rescinded as those considerations had 
failed. The passing of such a resolution 
cannot possibly be said tobe an offence 
or an act prohibited by law or to afford 
a ground for a civil action. 
The’ learned Pleader has relied upon 
two cases: the first case is that reported 
in Juwahir Pattak v. Parbhu Ahir (2). In 
that} case it was held that a threat given 
to a complainant to ruin him by filing 
cases against him would not fall within 
the purview of s 506, Indian Penal Code, 
although a threat to ruin him by filing 
false cases would fall within its purview. 
It was pointed out that the mere fact 
that a true case was instituted for the 
purpose of prosecuting the complainant 
would not come within the definition of the 
term “injury.” That case, assuming that it 
has been correctly decided, is clearly dis- 
tinguishable. The resolution in dispyte 
does not say that the accused were making 
any false recommendations to the general 
body. Allthatthe accused have saidinthe 
resolution 18 that they would recommend to 
the general body that the grant be rescind- 
ed asthe consideration whichled them to 
make the grant had not been fulfilled. The 
general body was fully cognizant of the 
circumstances under which they granted 
land to the complainant. The case reported 
in Pria Nath Guptav. Lal Jhi (1), is also 
clearly distinguishable as pointed out by 
the learned Judicial Commissioner in the 


‘judgment he has just delivered. 


For these reasonsI concur in the order 
passed by the learned Judicial Commission- 
ér of Sind. 

RA Application allowed, 

(2) 30 C 418;7 C WN 116. 
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BOMBAY HIGH COURT. - 
Criminal Reference No. 109 of 1932. 

í January 18, 1933. : 

MURPHY AND BROOMFIELD, JJ. 


* EMPEROR—PROSECUTOR, 


wersus . 
GOPAL SHINDE PATEL— 
: ACCUSED. 

Criminal Procedure Code (Act V of 1898}, s. 495 (4)— 
Excise Officers, whether Officers of Police. 

Excise Officers are not impliedly as they. are not 
expressly included in the expression “Officer of Police’ 
ing. 495 (4), Criminal Procedure Code. [p. 140, col 1.] 

Criminal Reference made by the Sessions 
Judge, Karwar. 

Mr. P. B. Shingne, The 
Pleader, , for the Crown. 

Murphy, J.—This matter arises out of a 
reference which has been made by the 
learned Sessions Judge of Kanara on the 
following facts. , 

Two persons were being prosecuted in 
the Court of the City Magistrate, Karwar, 
under 8.45 (c) of the Bombay Abkari ‘Act. 
‘At the commencement of the case, “the 


Government 


‘prosecution was undertaken by the Abkari 
‘Inspector, and the accused objecting to this 
‘ procedure, the learned Magistrate made an 


order against them and directed that the 
prosecution should proceed as 
started. One of the accused applied to the 
learned Sessions Judge under s. 435 of the 


' Criminal Procedure Code, and the Judge 


has referred the matter to this Court, his 
opinion being that unde: s.495 (1) of the 
Criminal Procedure Code, the Abkari In- 
spector is not competent to conduct the 
prosecution, as he comes within the con- 
notation of the expression ‘an Officer’ of 


" Police’ in that sub-section. 


There is no direct authority for the view 
adopted by the learned Sessions Judge, the 
reference having been madeon the grounds 
of the analogy of the expression used in 
s. 495 with that used in s. 25 of the Indian 
Evidence Act, which excludes confessions 
made to a Police Officer, and a ruling of 


* this- Court in Nanoo v. Emperor (1), in 


which a Full Bench consisting of five Judges 
held that a confession måde to an Excise 
Officer, who under the Abkari Act exercises 
all the powersof aSub-Inspector of Pglice 
in chargeofa Police Station in excise cases, 
is an Officer of Police within the meaning of 
8.25 of the Indian Evidence Act. There 
is no definition of the expression “an Officer 
of Police” that we have been referred to, 
nor have we been able to find any. It does 


not appear to have. been defined in the . 
`` (1) 99 Ind. Cat. 330; 51 B 78; 28 Bom, LR 1196; 


. A 1R1927 Bom. 4; 28 Or. L d 122 (F. B.) 
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‘General Clauses Act but in the 
Police Act V,of 1861, the definition is 
that the word ‘Police’ shall include all pev- 
sons who shall be enrolled under that Act, 
and in the Bombay District. Police Act, 
IV of 1890, the definition is, “Police Officer” 
means any member of a Police “force ap- 
pointed under that Act; and in the Bombay 
City Police Act, IV of 1902, the definition 
is “any member of the Police force for the 
City of Bombay appointed under that Act.” 
It is clear that an Abkari Inspector does not 


` come within any of these definitions. 


There has been a considerable conflict 
of decisions on the point, as it arises under 
s. 25 of the’ Indian Evidence Act. The 
original view held by the Calcutta High 
Court wasthat an Excise Officer was nob a 
Police Officer within the meaning of s. 25 of 
the Indian Evidence Act. Next came the 
Bombay decision, which decided the point 
in the contrary sense, since when one Bench 
of the Calcutta High: Court in Ibrahim 
Ahmad v. Emperor (2) followed the Bombay 
ruling, holding that the term “Police Officer” 
should be read, not in any strict sense, 
but according to a more comprehensive 
one, and that on principle also, the position 
of a Police Officer could not be disting- 
uished from that of an Excise Officer, with 
regard to an offence under the Excise Act, 
because an Excise Officer is also interested 
in the conviction of the accused and in 
a position to dominate him. In a later 
case, whichis not officially reported, but 
in Motilal Kalawar v. 
Emperor (3), another. Bench decided thet 
an Excise Sub-Inspector was not. a Police 
Officer within the meaning of s. 25 of the 
Indian Evidence Act. The latest decision 
isone ofthe Patna High Court in Radha 
Kishen Marwari v. Emperor (4) and the 
finding ofthe Special Bench of that court 
was that an Excise Officer under the Bihar 
and Orissa Excise Act is not a ‘Police- 
Officer’ within the meaning of s. 25 of the 
Indian Evidence Act, and therefore, that 
a confession made to an Excise Inspector 
who, under the Dangerous’ Drugs Ac 
(iI of 1930), not only has the power to 
arrest and search, but has also been in- 
vested by the Local Government with the 


(2) 122 Ind, Cas. 113;. 52 01260; A I R 1931 Cal. 
350; 52 Cr. 11 J 640; 350 W N 601; (1931) Cr. Cas: 


414. 

(3) 140 Ind. Cas. 257; A I R1932 Gal. 122: 360 W. 
N 163; (1932) Cr. Cas. 107; Ind. Rul (1932) Cal. 706; 34 
Or. L J 2l. 

(4) 140 Ind. Oas. 283; 34 Or. L J1;A IR 1932 
Pat. 293; (1932) Or. Cas. 765; 13 P L T 627; Ind. Rul 
(1932) Pat, 299; 12 Pat. 46, $ z 
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powers ofan officer in charge of a Police 
„Station for the investigation of an offence 
under that particular Act, is admissible in 
evidence. The learned Chief Justice, who 
delivered the principal judgment in that 
case, discussed the Bombay ruling and 
Said that, : with great respect, he was in 
complete disagreement.with the arguments 
which found favour in that case, thinking 
that there were two fundamental fallacies 
underlying the conclusion: one was that 
the learned Judge had misunderstood the 
Calcutta decision in Queen-Empress v. 
Hurribole Chunder Ghose (5) and the second, 
thet an erroneous canon of construction of 
statutes had been applied. In ‘his view 
courts of justice ar not concerned with the 
objects with which the Legislature enacts 
any particular law, unless in the parti- 
cular enactment, the object is stated as a 
guiding principle to be followed in inter- 
pretation. 

All these rulings ‘are 
interpretation of s. 25 of the Indian Evi- 
dence Act and not of the section inthe 
Criminal Procedure Code, with which we 
are now concerned. The only case directly 
on that section, we have been able to find, 
is an unreported decision of this court in 
Imperator v. Charles Stanley Wilson [1919 
Criminal Appeal No. 418 of 1919, decided 
by Shah and Hayward, JJ., on August 6, 
1919, (Unrep.)], the judgments in which 
were delivered by the late Mr. Justice Shah 
and Mr. Justice Hayward. In that case 
Shah, J., remarked :— 

“The other point raised in this appeal is that 
the investigating Ixcise Officer was allowed to 
conduct the prosecution contrary tothe provisions 
of ‘sub-s, 4o0f 8. 495. Assuming, without deciding, 


that the investigating officer who was allowed to 
conduct the prcsecution was an officer of Police 


as to the proper 


within the meaning of sub-s. 4, Idonot think 
that the irregularity can affect the result 
in this case. As pointed out in Emperor: 


v. Tribhovandas (6), such an irregularity would 
be covered by the provisions of s. 537 of the Code 
of Oriminal Procedure, and in the absence of an 
indication of any prejudice to the acccused or failure 
_ of justice resulting from such an irregularity we 
cannot reverse the finding or interfere with the 
order of thelower Court in appeal. I think, how- 
ever, that there is force in the contention that the trial 
Magistrate should not have permitted the investigat- 
ing officer to conduct the prosecution in this case 


for the reasons underlying the provisions | 
of s 495, subs, (4). If an _ officer who 
may not be an officer of Police, but 


who has to do duty similar to that of a Police 
Officer with reference to the investigation of an 
offence under -the Opuim Act, has taken part in 
such investigation, it -would be .desirable not to 
permit him to conduct the prosecution, particular- 


61:0207. > 
(6) 26 B 533; 4 Bom, L R 271, * 
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ly if he is likely to bawitness in the caso. That 
however, is a matter for the trial Magistrate to 
ike in D of exercisin 
bis discretion under,s, 495, sub-s, (1), and granting 
the necessary permission ” i : 
_ The relevant portion of Hayward, J.s 
judgment on the point is as follows:— 

“It is not necessary to have recourse to the state- 
ments hardly amounting to confessions which have 


-been alleged to have been made by the accused to 


the Excise Officers. Itis not necessary, therefore, 


.to consider whether Excise Officers should or should 


not be classed as Police Officers for the purposes 
of s. 25 of theIndian Evidence Act. It is again 
unnecessary to decide whether Excise Officers could be 
included under -the specific term ‘Police Officer’ as 
used ins. 495 of the Criminal Procedure Code. 
Excise Officers are certainly not soincluded ina great 
number of otber sections inthe Cede and it would 
require very clear indication to justify the con- 
clusion that there was a different intention in 
respect of them in the use of the words ‘Police 
Officer’ in s. 495 0ftheCode. But in any case the 
conduct of the prosecution by the Excise . Officer, 
though possibly indiscreetly permitted, would not 
appear to have resulted in material prejudice and 
therefore,it would be at most an irregularity cured 
by s. 537 of the Orimioal Procedure Code,” 

It will be noticed that the learned Judges 


did not specifically decide the point, which 


‘was not directly in issue before them, for 


the decisionturned on the merits. of that 
case, though they seem to have been inclin- 
ed to the opinion that, as a rule, the con- 
duct of the prosecution by an investigating 
Abkari Officer should not have been allow- 
ed: We think, however, it wasamatter for 


‘the exercise of the Magistrate’s discretion, 


and: this discretion, we find, is no longer 
there, for by Notification No. 6601 of 
December 13, 1932,Excise Officers not lower 
in rank than Sub-Inspectors have been 
authorised to conduct prosecutionsin such 
cases inthis Presidency by Government. 
This is all the help that we have been able 


-to derive from authority on the point. It 


willbe noticed that all but one of these 
cases donot interpret s. 495. The learned 
Judge's argumentis, generally, that the 
reasoning whichis applicable to the cases 
under s. 25 of ‘the Indian Evidence Act in 
support ofthe view taken by the Full 
Bench of this High Court as to the meaning 
of the expression “Officer. of Police” in that 
section, applies with exactly similar force to 
the same expression as used in s. 495 of 
the Criminal Procedure Code. We think, 
however, thatthe cases are not really as 
analogousas they appear tobe at first sight. 
The prohibitions under s. 25 of the Indians 


Evidence Act ands.495 (4) of the Crimi- , 
nel Procedure Code cannot really have.» 


been enacted on exactly similar grounds, 
One concerns a matter of evidence; the 


- other, one of procedure, The first excludes 


e 
. e 


140 z 


a certain kind of evidence on the general 
principle underlying all rules of exclusion 
that’ such evidence is too dangerous {o use. 
If one may speculate, the second is based 
ọn a fearthat an investigating officer may 
prove to be an unfair prosecutor. The 
formeris a weightier reason for exclusion 
than the latter, and the analogy between 
a confessionmade toa Police Officer and 
one made to an Excise Officer is far closer 
than inthe case of prosecutors. There is, 
therefore, a far more compelling reason 
for including Excise Officers though not 
expressly mentioned, in the expression 
‘Officer of Police’ as used ins. 25 of the 
Indian Evidence Act than there is for adopt- 
ing the same interpretation in the case of 
s. 495 (4) of the Criminal Procedure Code. 
Moreover, the Criminal Procedure Code was 
extensively amended in 1923 at a time when 
the powers of investigation exercised by 
Excise Officers were in full force, these 
having been conferred by an amendment of 
the Abkari Act in 1912, and it is not 
reasonable to presume that the fact that 
these officers were exercising these 
powers of investigation could have escaped 
the notice of the authorities responsible for 
the amendment of the Code, and that there 
would not have been a consequential amend- 
ment to that effect in s. 594, i. e., the words 
necessary to include them,such as “or 
other officers exercising similar powers”, 
had the prohibition been intended to apply 
to such officers also. 

On the whole, therefore, I am of opinion 
that “Excise Officers’ are not impliedly as 
they are not expressly includedin the ex- 
pression “Officer of Police” ins, 495 (4) of 
the Criminal Procedure Code, and that the 
papers should be returned to the Sessions 
Judge with our opinion to this effect. The 
Magistrate's order will, therefore, stand. 


Broomfield, J.—The question in this 


reference is whether an Inspector in the 
excise department is a Police Officer within 
the meaning of s. 495 (4) of the Criminal 
Procedure Code. As pointed out by my 
learned brother, there has been a recent 
resolution of Government dated December 
13, 1932, by which Government, in exercise 
of the powers conferred by s. 495 (1), "has 
empowered Wixcise Officers of a certain stand- 
ing toconduct prosecutions. This resolu- 
tion was igsued after the’ orders of the 
Magistrate and the Sessions Judge in the 
present case, but it is amatter which we 
. have to take into consideration. A Govern- 
- ment resolution cannot,of course, override 
. ,he law, and if Excise Officers are to be re- 
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garded as Police Officers, they are debarred 
from conducting the prosecution in cases 
which they have themselves investigated, 
Onthe other hand, if they are not Police 
Officers within the meaning of cl. (4) of 
s. 495, they can, by virtue of the Government 
resglution, conduct the prosecution inany case 
and the court would not have,the power to 
prevent them from doing so onthe ground 
that they had investigated the case. 


"Apart from authority the matter seems to 
me tobe fairly simple. There is no defini- 
tion of a ‘Police Officer’ in the Criminal 
Procedure Code, but prima facie a Police 
Officer should mean a member of a Police 
force, a person enrolled or appointed for 
Police duty, and not a member of some 
service or department appointed primarily 
for other duties altogether but exercising 
powers similar to those of Police Officers 
for certain purposes connected with their 
duties. Excise Officers since 1912 have been 
given certain powers of investigation 
which are almost identical with those given 
to Police Officers under ths Criminal Pro- 
cedure Code, But that does not convert 
them into Police Officers. i 


The only authority directly in point is an 
unreported case of this High Court in 
Imperator v. Charles Stanley Wilson 
[Criminal Appeal No. 418 of 1919, decided by 
Shah and Hayward JJ., on August 6, 1919] 
The point was not really decided there, but 
Mr. Justice Hayward seems to have been 
rather inclined tothe view that an Excise 
Officer is not a Police Officer according to 
the strict construction of s. 495 (4): The 
material parts of the judgment in this case 
have been cited by my learned brother, 
who has also pointed out that in view of 
the Government resolution there is no longer 
any question of policy to be considered. 
It isnot now a matter for the discretion of 
the Magistrate and it is necessary to decide 
the question of law whether an Excise 
Officer is or is not a Police Officer within the 
meaning of s. 495 (4). 

The real difficulty is caused by the Full 
Bench decision in Emperor v. Nanoo (1). 
The actual point decided in that case was 
different. The court had there to consider 
whether theterm ‘Police Officer’ in s. 25 of 
the Indian Evidence Act includes an Excise 
Officer, and it was held that it does. It 
would not necessarily follow thatan Excise 
Officer is a Police Officer for the purpose of 
s. 495 (4) of the Criminal Procedure Code. 
But if, as the learned Sessions Judge thinks, 
the reasoning on which the Full Bench 


Pe 
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decision was based applies with equal force 
ip the case of s. 495 (4), it would be difficult 


for us to say that we are nob prepared to‘ 


follow it. The Full Bench decision is, of 
course, binding upon usso far as it goes, 
whatever view may be taken of it by other 
High Courts., °. 
Part of the ratio decidendi in Emperor v. 
Nanoo (1) does undoubtedly apply here. 
Marten, C. J., says (p. 12064) :— k 
“Now, what was the object of s. 25 of the Evidence 
Act? Jtwas, Itake it, to prevent the abuse of their 
powers by the Police in this country in extorting con- 
fessions from persons in their custody; and 1 take it 
that one of the most important periods, during 
which the accused persons were intended to be 
rotected by the Legislature, was when the case was 
being investigated by the Police Officers and when 
the accused were perhaps solely in Police custody and 
not allowed to seeany other person. Therefore, so 
far as the spirit of the Act is concerned, we have the 
same possibilities of evil when an Excise-Officer 
investigates a case, we should have inthe case of an 
investigation by Police Officers in charge of a 
Police Station under the Oriminal Procedure Code.” 
Similarly, Shah, J., observes (p. 1211*):— 
“In taking this view of s. 25, itis essential and 
quite proper to bear in mind the purpose of the 
section. That purpose has been already stated. It has 
been discussed in Queen-Empress v. Babu Lal (7). Jn 
the words of Oldfield, J., (p 513t). ‘The broad 
ground for not admitting confessions made to a 
Police Officer is to avoid the danger of admitting false 
confessions. That ground would apply as much to 
an Excisé Officer exercising the powers conferred upon 
‘him by s. 41 of the Abkari Act as amended as to a 
Police Officer.” : 


If itlis open to us to speculate as to the spirit 
and object of the Act and as to the reason 
for the enactment of this provision [ namely, 
8. 495 (4) of the Criminal Procedure Codej, it 
must presumably have been that it was 
thought undesirable that a person responsible 
for the investigation of a case, and there- 
fore in a sense interested in the result, 
` should be allowed to conduct it in person. 
That has obviously nothing to do with the 
designation an officer may bear. The 
learned Government Pleader, who has ap- 
peared to oppose this reference, also sug- 
gested that another reason may have been 
that it is frequently necessary and desir- 
able to call investigating officers as witnes- 
ses. But that of course will be equally go 
whether the investigating officerisa Police 
Officer or an Excise Officer exercising Police 
powers, That particular point was taken 
before the First Class Magistrate who was 
dealing with this case and he pointed out 
that there was nothing to prevent the 
„Excise Inspector giving evidence, although 
he was proposing to conduct the 

(7)6 A 508; A W N 1884, 229, 

*Pages of 28 Bom. L. R.—({H#d.] 
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case. So far then, I think, the reason- 
ing in the Full Bench case may |, be 
said toapply here. But this was not the 
sole basis of the decision. It seems to me 
that the court was obviously influenced by 
other considerations which donot apply in 
the present case ab all, Thus Fawcett, J., 
after referring to the leading case, Queen 
v. Hurribole Chunder Ghose (5), observes as 
follows (p. 1211*):— 

“The view...that the term ‘Police Officer’ in a. 25 of 
the Evidence Act should be read notin any strict 
technical sense, but according to its more comprehen- 
sive and popular meaning, is one which was arrived 
atonly four years after the Evidence Act was enact- 
ed. That construction has been followed by this 
court, as well as other High Courts; and, if the 
Legislature had considered that that was a wrong 
construction to put upon the term ‘Police Officer’ in 
s 250f the Evidence Act the probability is that the 
section would have keen amended so as to overrule 
such a construction. Therefore, when the learned 
Advocate General contends that 8. 25 of the Evidence 
Act dces not cover a Revenue Officer, or any other 
officer on whom by statute certain powers of the 
Police are conferred, and that tosay it does cover 
such an officer is to read the section as if it said 
‘including officers who can reasonably be regarded 
as Police officers’, then the answer is that we are 
merely acting on a construction adopted by the courts 
long ago and tacitly accepted by the Legislature.” 
Kemp, J., was clearly influenced by con- 
siderations of the same kind. He says (p. 
1212*):— f 

‘It will be noted that, prior to the Bombay Amend- 
ing Act XII of 1912, any confession made to a Police 
Officer in charge of a Police Station in the course of 
his investigation of any offence was disallowed. 
The Local Government could not have intended 
by delegating the investigation of offences under 
the Abkari Act toan Abkari Inspector, to deprive a 
person accused of an offence under the Abkari Act of 
the protection he enjoyed under s. 25 of the Evidence 
Act before Bombay Act XI? of 1912 was passed. To 
hold otherwise would be to cut down the protection 
intended to be afforded by s. 25 of the Evidence Act, 
which is an Act of the Government of India, toaccused 
persons.” | N 

Now itisto be noted that there is no 
course of decisions to the effect that an 
Excise Officer is a Police Officer within the 
meaning ofcl. (4) of s. 495 of the Criminal 
Procedure Code. The only direct authori- 
ty onthe point, solar as we are aware, is 
the unreported case of this court to which 
reference has already been made, and, so 
far asit goes, that would seem tobean 
authority the other way. 

Then, at p, 1209*, Marten, ©. J., laid 
emphasis on another point : — 

“I should mention an argument addressed tous on 
s. 125 ofthe Evidence Act to the éflect that,as the 
Legislature distinguisheathere betweerf Police Officers 
and Revenue Officers a similar distinction should be e 
made in construing 8. 25. I think the answer to“ 
that isgiven by Mr. Oeelho. The Evidence Act was 
passed in 1872, and this particular provision in s. 125 


““*Pages of 28 Bom. L, R.—[Hd.] D5 
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was passed in 1887, and, therefore, beforethe pre- 


sent amended sections of the Bombay Abkari Act 
camein force. For instance, the Police powers given 


by the present ss. 41, 41-A, 41-B and 41-0, were. 


conferred by s. 25 ofthe Bombay Abkari (Amendment) 
Act, 1912, (Bom. Act XII of 1912.) It may, there- 
fore be that, since the amending Act of 1912, certain 
Excise Officersin Bombay are Police Officers as well 
as Revenue Officers under s. 125. On the other 
hand, it does not follow that every Revenue Officer 
under s. 125 is alsoa Police Officer. It will depend 
on whether he has had conferred upon him the 
exceptional powers referred toin the Abkari Act.” 


Here and in the other passages in the judg- 
stress was laid on the fact that the’ 


ment 
Indian Evidence Act was passed in 1872 
when Excise Officers had no more than a 
limited power of arrest and could not be 
regarded as standing in the same position 
as Police Officers. But the Criminal 
Procedure Code was completely revised and 
amended in 1923, eleven years after the 
‘amendment of the Abkari Act by which the 
powers of investigation in question were 
‘conferred: upon Excise Officers. So that, 
assuming that it is permissible to interpret 
an Act prospectively as it were and to adapt 
‘df to meetthe changes in other legislation, 
there isno analogous reason for interpreting 
‘a Police Officer’. in s. 495 (4) in a sense 
‘which would include an -Excise Officer. 
The Legislature in 1923 had no excuse for 
supposing that Police ‘Officers, strictly so 
“called, are the only persons empowered to 
‘Investigate offences, or for supposing that 
.the courts in interpreting s. 495 (4) of the 
Criminal Procedure Code would not inter- 
‘pret the expression strictly, but would apply 
it to Excise Officers also. The Full Bench 
‘decision is only binding on usif itis quite 


.; Glear from the line of reasoning adopted that 


-the court would have held an Excise Officer 
to be a Police Officer under s. 495 (4) of the 
Criminal Procedure Code as well as under 
g. 25 ‘of the Indian Evidence: Act, if that. 
point had been before it for decision.. For 
the reasons which I have indicated, I do not 


< consider that that is by . any means-clear. 


J, therefore, agree with the order proposed 
by my learned brother in this case. 
SSN -+ - Order accordingly. 
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MUKHI NARUMAL TILOKCHAND 
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Versus 


"_AGLAHBUX BAHADUR—Opronznr. 


+ Givil. Procedure Code. (Act 
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V - of. 1908), Q. XXI, 
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rr. 58, 65—Sale held but not confirmed—Attachment, if 
ceases ipso facto—Jurisdiction of executing Court to 
entertain application under O0. XXI,r. 58—Whether 
divested. : , 
On a sale of property being held but not confirmed . 
the attachment does not ipso facto come to an end. 
Clause 2 of O. XXI, r. 58, Civil Procedure Code, is no 
absolute bar to thecourt proceeding with the sale of 
theeattached property notwithstanding thé pendency 
of an application for raising attachment. An executing 
Court is not, therefore, divested of its jurisdiction to 
dea] with an application under O. XXI, r. 58 in 
consequence of the sale having been held’ and its 
order cannot be challenged for want of jurisdiction. 
Chitturu Jagannadham v, Bura Pydayya (9), relied 
on, Gopal Chandra Mukerji vi Notobar Kundu (1), 
distinguished, Maung Pa Pe v. Maung Kwa 4), not 
followed, Pukup Deo Kuar v. Ram Charitar Barht 
(2)and Kali Charan Ghose v. Sarajin Debi (3), 
referred to. , 
Mr. Khanchand Gopaldas, for the Appli- 
cant. ; 
"Mr. Tolasing K. Advani, for the Opponent. 
Judgment.—The facts giving rise 
tothe revision application are as fol- 
lows: On 16th June 1931, the opponent 
filed an application under O. XXI, r. 58, 
Civil Procedure Code, in the court below 
for raising attachments on certain property 
alleged to belong to him and in his pos- 
session as owner. The application was 
admitted to a regular -hearing, but. up to 
Ist January, 1931, it did not come up for 
final disposal. On 31st October, 1931, the 
attached property was putup to auction 
and knocked downto one Lachumal. This 
sale was however not confirmed by 
the court during the pendency. of the 
application for raising attachment. On 
20th January, 1932, the court passed the 
following order: 
“Attachment will be raised and auction will stand 
set aside.” i | ; 
Itis against - that order that the judg- 
ment-creditor has come tous in revision. 
The auction-purchaser. is not a party to` 
these proceedings, and itseems he has no 
cause of complaint. It is argued on 
behalf of the judgment-creditor that the 
moment the property was knocked down 
by the bailiff to Lachumal the attachment . 
effected by the court.on the property was 


-at an end, and the court had .therefore 


no jurisdiction to order that the attach- 
ment be raised after the attachment had 
ceased to exist. -In support of this argu- 
ment reliance has been placed on the 
following cases; Gopal Chandra Mukerji 
v. Notobar Kundu 15 Ind.. Cas. 53 (1), 
Puhup Deo Kuar v. - Ram  Charitar 
Barhi (2), Kalicharan Ghose v. Sar- 
ajini Debi (3) ‘and Maung. Po Pe v, Maung 

(1) Ind. Oas, 53; 16 O W N1029. 

(2) 74 Ind. Cas. 87; A I R 1924 Pat: 76; 4 PLT 574 

(3) 87 Ind, Oas, 168; A I R 1926 Cal, 468,- 


f 
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Kwa (4). On behalf of the opponent our 
attention has been invited to the case in 
Chitturu Jagannadhan v. Bura Pyday-- 
ya (©). Now before we deal with ihe deci- 
sions referred to above, it is necessary to 
refer tothe provisions of .O. XXI,r. 58. 
Clause 1° of that rule makes it incumbent 
upon the coartio ‘proceed to investigate 
a claim or objection which is perferred 
to the attachment of the property, which 
is attached in execution of a decree, én 
_ the ground that such property is not liable 
to such attachment, except where the 
court considers that, the claim or objection 
was- designedly or unnecessarily delayed 
in which case again the proviso contained 
in that clause makes it equally incumbent’ 
upon the court todecline to investigate 
the same. Clause (2) gives power to the 
court to postpone the sale pending investi-’ 
gation of claim or objection. The expres- 
sion used in cl. (2) is “may” ’as opposed to 
ths expression “shall” appearing in cl. (1). 
Prima facie therefore cl. (2) is no absolute’ 
bar to the court proceeding’ with the ‘sale of 
the attached property notwithstanding the 
pendency of an application for raising 
attachment. aaa A 

There is nothing ‘in this, rule to suggest 
that where a claimant is vigilant and has 
come into court in proper time, but’ on 
account of reasons which ‘are beyond his 
control the court does not proceed toin- 
vestigate his claim before the sale takes 
place, the obligation imposed upon the court. 
to investigate the claim comes’ to an end 
and that the jurisdiction. of the court to 
investigale into the claim, which it 
admittedly possesses before the sale 
takes place, is on ‘the sale taking 
place divested and ipso facto comes to 
an end. But it is said that this result 
follows from the “provisions ofr. 60, which 
requiresthe court toraise the attachment 
and it cannot raise an attachment which 
has ceased to exist: This argument 
proceeds . on the assumption that the. 
momentan auction is held the attachment 
ipso - facto comes. to an end. There is. 
“however no warrant for such an assump-, 
tion. The attachment | continues until 
the confirmation: of the.sale by the court. 
Were it othérwise, serious consequences: 
would follow. A sale is liable to be set 
aside for various causes, e. g., irregularity 


(4) 107 Ind. Cas, 161; 5 R751; AIR 1928 Rang. 
0. | : a 
(5) 184 Ind. Oas 809; AIR 1931 Mad, 782; 55 M 


251; 34 L W385; (1931) M W N 902; Iad. Rul (193)) 
Mad, 857; 01 MEd 884, 
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or illegality inthe conduct of the sale. 

Ifon the property being knocked down 

to the highest bidder the attachment’ is 

at an end, a debtor may defeat his creditor 

by alienating the property after the date. 
of the sale if he is able to have the sale 

set aside on the ground of an irregularity 

or illegality inthe conduct of the sale,- 
Moreover, ifan attachment ceases to exist 

before the saleis confirmed, it would in 
the event of thesale being set aside, be 
necessary for the. judgment-creditor to re-` 
attach the property. But there is no pro- 
vision in the Code requiring such re-attach- 
ment of property. The learned Pleader 
has invited our attention to O. XXI, rr, 89- 
to 9land s. 65of the Code, and has argued: 
that-except where an application to set’ 
aside asale is made and allowed, the 
execution court is bound to éonfirm the. 
sale, and as the effect of such confirma- 


tion is to vest the property inthe acution- ` 


purchaser from ths date ofits confirmation, 
the attachment ofthe property ceases to 
exist from thedate of such sale. - But 
there is nothing in 
the court from refusing to.confirm a sale 
in the exercise of itsinherent jurisdiction 
and to remedy injustice arising from 
its own delayin not dealing with an 
application for raising: attachment. before 


the date on which the _ sale takes. place, . 


or as a matter of that; for any other sufficient 
cause. ` iz : 

Nor does s. 65 declare that the property. 
vests in the amuction-purchaser from 
the date of the sale. All. that it says 
is that on the sale Veing confirmed the 
property shall be deemed to have vested 
in the auction-purchaser from the date 
of the sale. If anything, 
indicates thatso longas the sale remains 
unconfirmed the property does not vest 
in the auction-purchaser. I can quite conz: 
ceive that where a sale is confirmed before 
the application for raising attachment 
comes up for hearing the court mighf de- 
cline to deal withthe application : under 
r. 58 and leave “the claimant to seek his 
remedy either bya-regular suit or by 
resisting the auction-purchaser and’ thus 
compelling the auction-purchaser to 
apply to the court for relief. But that 
In Gopal Ghandra Mu- 
kerji v. Notobar Kundu«1) their Lordships 
have said: | 

“In the case before us r. 60 plainly indicates 


that an order upon an application under r. 58 must 
be made before the sale takes place ; upon the gale the 


this section- 


11. 89 to 91 to prevent, 


- 


application by: which the claim has been preferred 


ipso facto terminates," 
6 
e 
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From a later part of the judgment, it 
is abundantly clear that their Lordships 
were dealing with a case where the sale 
had not only been held but confirmed, and 
itis mot impossible that their Lordships 
intended to refer to a confirmed sale as 
having the effect of determining the 
attachment. This case has been followed 
in Puhup Deo Kuar v. Ram Charitar Barhi 
(2), Kalicharan Ghose v. Sarajini_ Debi, 
Jand Maung Po Pev. Maung Kwa (4). 
Tt is not clear from the reports of cases (1) 
and (2), referred to above, whether the 
sales in those cases had been confirmed 


-or not, But in thethird case, referred to 


above, the sale had not been confirmed. All 
these cases have been adversely criticized by 
Jackson, J., in Chitturu Jagannadhan Bura 


` v, Bura Pydayya (5). and we agree with the 


-facto come toan end. We 


- application merely entered 


' view taken by him to this extent: thaton a 


sale being held the attachment does not ipso 
hold that the 
learned Judge below was not divested of 
his jurisdiction to deal with the appli- 
cation under O. XXI, r. 58, Civil Procedure 
Code, in consequence of the sale having 
been held and that his order cannot be 
challenged for want of jurisdiction. We 
accordingly dismiss this application with 
costs, 


NA. Application dismissed. 





LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No, 369 
of 1932. 

| October 14, 1932. 
BAN DaALIP SINGH, d. 
MUNI LAL—JUDGMENT-DEBTOR— 
APPELLANT 
versus 


Firm GULAB SINGH-BHAGWAN SINGH 


—~DECREE-HOLDERS—-RESPONDENTS. 

forming basis for execu- 
principal—Interest, 
of money in 


Appropriation—Accounis 
tion — Appropriation 1 towards 
whether ceases from date of deposit 
court. , 
` Where a decree-holder while, presenting in the 
court accounts on which he based his execution 
the credit and debit 
items, calculated interest on both and claimed execu- 
tion for the balance : | 

Held, that the result of this was to appropriate the 
payments towards principal, but it could not be held 
that it wasthgintention of the decree-holder to 
appropriate ghe paymenjs towards the principal or 


whether it was merely a mathematical mistake which. 


led to an inaccurate result. Venkatadri Appa Rao 
v. Parthasarthi Appa Rao (1), relied on. 

Interest should be calculated as ceasing from the 
date of deposit of the money incourt andnot from 


the date of removal by the decree-holder. 


` 
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Miscellaneous First Civil Appeal from an 
order of the Senior Subordinate Judge, 
Amritsar, dated the 16th November, 1931: , 

Mr. M.C. Mahajan, for the Appellant. 

Lala Badri Das, R. B., for the Respon- 
dents. f 

Judgment.—The facts are given in the 
judgment of the learned Senior Subordinate 
Judge and the question is, whether the 
decree-holder had appropriated the pay- 
ment made towards principal and, there. 
fore, could not subsequently change the 
appropriation and make it towards in- - 
terest. 

It appears that all that the decree-holder 
had done in presenting accounts to the 
court on which he based execution appli- 
cation was to enter the credit and debit 
items, calculate interest on both and claim 
execution for the balance. The result of 
this nodoubt was to appropriate the pay- 
ments towards principal, but -I doubt 
very-much whether it can be held that it 
was the intention of the decree-holder to 
appropriate the payments towards principal 
or whether it was merely a mathematical 
mistake which led to an inaccurate result. 
In the latter case there would be ‘no 
question that he would not be estopped or 
bound. I am strengthened in this conclusion 
by Venkatadri Appa :Rao v, Parthasarthi 
Appa Rao (1), a Privy Council ruling. It 
has also been contended by the learned 
Counsel for the respondent that under 
O. XXIV, r. 3 (sic) there wasno question of 
appropriation by the parties but it is 
unnecessary to decide this point. 

The only other point urged is that the 
interest should be calculated as ceasing 
from thedate of deposit of the money in 
court and not from the date of removal 
by the decree-holder. This seems correct. 
No statement of account has been furnish- 
ed hut Counsel says that it is sufficient 
if I give a direction to the court that 
allowance should be made for the variation 
produced by this change in the date up to 
which interest is to be calculated. 

The appeal is accepted to this extent only 
and otherwiseit is dismissed. No order as 
to costs. 

N. Appeal accepted. 

(1) 61 Ind. Cas. 31; 44M 570; A IR 1922P0 
233; 48 I A 150;19 A LJ 465;33 O LJ 447; 40 M 
L J 549,23 Bom. L R 644; (1921) M W N 347;3 U 
P LR APO 27; 14 LW25; 26 O WN 33; 30ML 
T 36 (PO. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Miscellaneous Civil Application No. 37 of 
1931.7 * . 
December 15, 1932. 
Aston AND RUPOHAND, A. J. Os. 
KHEMOHAND RAMDAS— APPLIOANT 
. versus 
COMMISSIONER or INCOME-TAX, 


BOMBAY-— OPPOSITE Party. 

Income Tax Act (XI of 1922), ss. 84, 35, 58, 46 (2) 
-~LHigh Court's power to decide if proceedings before 
Assistant Commissioner were ultra vires—Commis- 
sioner not ultimate authority —Assesement as regis“ 
tered firm—Notice for re-assessment --Cancellation of 
registration by Commissioner—Notice 
super-tax—Appeal against, to Assistant Commissioner 
— Jurisdiction of Assistant Commissioner to inquire 
into appeal. ; : . 

It isnot correct to say that if the Commissioner 
gees fitto hold the proceedings before the Assistant 
Oommissioner ultra viresand a nullity, the High Court 
has no power to inquire into the validity of the 
Commissioner's orders, since the quashing of the 
proceedings before the Assistant Commissioner re- 
pults in the absence of any order which the High Court 
can inquire into. The ultimate authority on the qucs- 
tion whether proceedings before the Assistant Com- 
_ missiorer were ultra vires or not isthe High Court 
and not the Commissioner [p. 146, col. 1.] 

When ‘the Commissioner finds that an order of the 
Assistant Commissioner cannot be supported, he 
cannot merely by vacating the order and at the 
same time aftording no relief to the assessee deprive 
him of his right to havethe questions of law arising 
out of that order decided by the High Qourt one way 
or the other and this prevents the assessee from 
obtaining relief, [p. 146, col. 2] 

Oertain persons were assessed as a registered firm 
for income-tax for 1925-27, and the assessment was 
duly levied. On February 4th, 1928, the Income-tax 
Collector took proseedings under s. 34, Income Tax 
Act for re-assessment of the income for 1926-27, On 
February 13th, 1928, the registration -of the firm was 
cancelled by the Income Tax Commissioner and 
proceedings under s. 34. were dropped. On May 
ith, 1929, the assessees were served witha notice 
demanding a certain sum as super-tax for the year 
1926-27. Against this demand of super-tax an appeal 
was ‘made to the Assistant Commissioner who 
dismissed the appeal under s. 31: 

Held, that the Assistant Commissioner had juris- 
diction to inquire into the appeal from the order 
demanding super-tax. [p. 147, col. 1.] 

Mr. Kimatrai Bhojraj, for the Applicants. 

Mr. C. M. Lobo, for the Commissioner of 
Income-tax, Bombay. 

Aston, A.J. C.—This is an application 
under s. 66, cl. (3), Income Tax Act, XI of 
1922, applying tothis court for an order to 
direct the Commissioner to state the 
case and refer it to this court. The facts 
briefly are as follows. On 17th January, 
1927, the applicants, Messrs. Khemchand 
Ramdas, who are the firm doing business 
at Bunder Abbas and Kirman, were assess- 
ed as aregistered firm for income-tax for 
the year 1926-1927, and the assessment 


was duly levied. On 4th February, 1928, 
145-19 & 20 
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proceedings were taken by the Income-tax 


. Collector, Sikarpur, under s. 34 for re-assess-, 


ment of the income for the year 1926-1927.. 
On 13th February, 1928, the Commissioner of 
Income-tax cancelled the registration of. 
the firm and the proceedings under s:34 
were dropped: On-7th May, 1929, the ap- 
plicants were served with a notice demand: 
Ing asum of Rs. 9,468-12-0 as super-tax for 
the year 1926-1927. An appeal was madé 
to the Assistant Commissioner ` against 
this super-tax. On 12th April, 1930, the | 
appeal was dismissed by the Assistant - 
Commissioner under s. 31. An application 
was made under s. 33 to the Income-tax Com-,. 
missioner for revision of that order: On 29th 
August, 1930, the revision application was 
rejected. The Commissioner by the same 
order in which the application wasrejected- . 
quashed the proceedings culminating with. ` 
the order of the Assistant Commissioner 
dismissing the appeal against supér-tax, 
on-the ground that no appeallay tothe 
The applicants 
then made an application under s. 66, cl. 
(2) to the Commissioner to refer questions 
of law to this court, On 22nd September, 
1930, the application was rejected by the 
Commissioner on the ground that there 
being no appeal before the Assistant Com- 
missioner no question of law arose which - 
could be referred to this court. 


Our attention has been drawn to nu- 
merous points of law which are connected 
with the circumstances of the present case. 
The applicant in his application has referr- 
ed to five of them namely: (1) Whether 
the fact that all thee partners did not sign 
a partnership agreement was a valid ground 
for rejecting registration; (2) whether sup- 
er-tax for 1926-1927 could be leviedafter . 
31st March, 1928; (3) whether super-tax could: 
be levied without an assessment having 
been made on an unregistered firm; (4) 
whether the levy of a super-tax was legal 
in the absence of a notice demanding 
super-tax at the same time as the demand. 
was made for income-tax; (5) lastly, whether 
it was legal to demand super-tax in view 
of the dropping of proceedings under s. 34. 

The learned Government Pleader on be- 
half of the Commissioner has taken the 
preliminary objection that no. question of 
law withinthe meaning of s. 66 arises since 
there was no appeal to the Assistant Com-e 
missioner from a notice demanding the 
payment of super-tax. In this conne¢tion, , 
our attention has been drawn tos. 58, 
Income Tax Act and ss. 34 ands, 35 and in 
view ofthese sections we are unable to 


`~ 


3 


W 4 
hold on the preliminary point that-the As- 
sistant Commissioner had no jurisdiction to 


‘inquire into the appeal from the order de-- 


manding super-tax. The second ground on 
which itis contended by the learned Go- 
vernment Pleader that this application 
should not be granted is that the 1ejection 
of the application under s. 66, cl. (2) was 
not on the ground that there was no question 
of law arising. In this connection, it is 
necessary to set out the order of the Commis- 
sioner of Income-tax. It is as follows : 
“As the appellate order has keen quashed, no re- 
ference to the High Court can lie under s. 66 (2) of 
the `Act 2s such a reference is to be made only on 
questions of law arising out ofsuchan_ order if it does 
exist. The assessment being unders, 23 (4), however, 
no appeal. will lie against itto the Assistant Com- 


missioner and so there is no appellate order under 
s. 31." 


The contention therefore of the learned 
Government Pleader comes to this: Thatif 
the Commissioner sees fit to hold the pro- 
ceedings before the Assistant Commissioner 
ultra vires and a nullity, this court has no 
power toinquireinto the validity of the 
Commissioner's order since the quashing 
of the proceedings before the Assistant 
Commissioner results in the absence of any 


order which this court can inquire into. It — 


seems to me clear thatthe ultimate autho- 
rity on the question whether proceedings 
before the Assistant Commissioner were 
ultra vires or not is the High Court and 
not the Commissioner. There would appear 
to me to be grounds for believing that 
questions of law arosein this case. I am 
of opinion that the questions of law raised 
by the applicant challenge the very founda- 
tion of'the assessment of super-tax and 
that the applicants are entitled to' have 
a case. stated. I would therefore direct 
the Commissioner to state the case and re- 
fer it to this court. This is without prejud- 
ice to any contentions he may raise at the 
hearing. E 


Rupchand,-A. J. C.—Mr. Lobo has rais- 
“ed two points: (1) that no question of law 
arises out of the order of the Assistant 
Commissioner ‘of Income-tax as that 
order has been vacated by the Commissioner 
of Income-tax as being ultra vires; and (2) 
that as the Commissioner of Income-tax 
has not refused to state “a case . to the 
court on theground that no question of 
elaw arises ovft of thg order ofthe Assistant 
Commissioner, but on the ground . that 
. there is no order of the Assistant Gom- 
missioner and not on the ground that.no 
question of law: arises, cl. (3) does not apply. 
- I-am afraid, the learned Government 
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Pleader has not followed carefully the word- 
€ Clause (2) of that 
section gives aright io an assessee to apply 
that questions of law arising out of an 
orccr passed under s. 31 be referred to the 
court. On the dateon which the assessee 
made this application under cl. (2), the 
order ofthe Assistant Commissioner was 
in existence. It had not beenset aside by 
the Commissioner; prima facie therefore the 
application of the assessee under cl. (2) was 
in order. The proviso to that clause reads as 
follows: 


“Provided that, if in exercise of his power of review 
under 8. 30, the Commissioner decides the question, the 
assesses may withdraw his application and if he does 
so, thefee paid shall be refunded.” 


In clear termsthis proviso gives the power 
to the assessee to withdraw his application, 
if heso wishes. Where the question oflaw 
which he desires the Commissioner to refer 
to the court is satisfactorily decided in his 
favour there is no question that he will with- 
draw his application. But where he does 
not withdraw his application, there is an 
obligation upon the Commissioner to refer 
all questions of law arising out of that order, 
If the Commissioner finds that the order 
cannot be supported, he cannot merely by 
vacating the order and at the same time 
affording no relief to the assessee, deprive 
him of his right to have the questions of law 
arising out of that order decided - by this 
court one way or the other and this prevents 


the assessee from obtaining relief. It is ` 


not contended by the learned Pleader that 
no questions of law arise out of the order 
of the Assistant Commissioner. But all 
that is said isthat as no appeal lay to the 
Assistant Commissioner he had. no juris- 
diction todeal with the questions of law 
raised before him and therefore such ques- 
tions cannot be made the subject-matter of 
a reference to this court. The above state- 
ment is in itself sufficient to distinguish the 
present case from that reported as Khemchand 
Ramdas v, Commissioner of Incomertax 
Bombay (1). a. 
The record now before us is incomplete. 
It is difficult to know exactly what are the 
rival contentions of the parties. Krom the 
order of the Assistant Commissioner and 
from what has been stated at the Bar, it 
appears that Income-tax Officer levied an 
ex parte assessment against the applicants 
under s. 23, cl. (4) but atthe same time 
recognised them asa registered firm; and 


he did this in consequence of an application 


made to him by the assessees in that be» 
` (1) 136 Ind. Cas 762;A I R1932 Sind 1; 26 8 L 
R 235; Ind. Rul, (1982) Sind 58,- wo. 
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half prior to the date of his order. As a 
registered firm the assessees were not liable 
to pay super-tax. The Income-tax. Officer 
therefore levied the Income-tax as assessed 


by him but made no demand for super-tax. - 


More than a year later, the Commissioner, 
in exercise of his powers under s.33, held 
that the Income-tax Officer was in erfor in 
registering the applicants as a firm. As a 


matter of fact he passed that order after - 


the Income-tax Collector had started certain 
proceedings against the applicants under 
s. 34 to re-assess them on the ground that 
they had escaped proper assessment. In 
view however of the order of the Commis- 
sioner holding that the applicants could not 
be registered as-a firm, the Income-tax 
Collector dropped tlie proceedings under 
s. 84, and in lieu thereof called upon the 
applicants to pay super-tax in addition to 
‘the income-tax already levied from them. 
The contention of the applicants was that it 
was not within the competence of the In- 
come-tax Collector to levy super-tax as more 
than one year had expired from the date 
on which they wére taxed asa registered 
firm. Although a firm is not a legal entity 
according to ordinary law, it would appear 
that for income-tax purposes a firm register- 
ed with the Income-tax authorities is treated 
as aseparate and distinct entity from its 
partners. The applicants’ case appears to 
be that their firm had never been assessed 
as an unregistered firm and that after the 
expiry. of one year they could not be assessed 
as such and thus madeto bear the extra 
burden of super-tax. Their position may 
be very bad. Surely they had a right of 
appeal to have a decision on this point. 
The Assistant Commissioner of Income- 
tax has decided against them and it 
follows that they have a right to challenge 
‘that decision inthis court. < 
The point raised by the applicants is of 
considerable - importance and its answer 
depends upon the meaning to be attached 
to s. 58 of the Act read with ss. 34 and do. 
Mr. Lobo has argued that as super-tax is 
ipso facto levied on the assessment fixed, 
there isno rightof appeal with regard to 
super-tax if the assessment has been- made 
summarily under the provisions of s. 23 (4) 
of the Act and that, as in this case,. the 
assessment was summary, there was no 
right of appeal against the assessment and 
therefore, no right of appeal against the 
demand for payment of super-tax. The 
contention of the other side appears to be 
that although they may have had no 
right of appeal, if the assessment. was 
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levied from them as a registered firm, they 
could not be deprived of their right of appeal 
when the order of registration was upset 
and they were asked to paya much larger 
sum than that paid by them as a registered 
firm. The answer to these questions again 
depends upon the true construction ofs. 30 
of the Act and particularly of the ‘words . 
“denying his liability to be assessed under 
the Act.” With-regard to registration, 
again, we have not got materials before us 
on the record to show why it was cancelled. 
All that we are told is that it was cancelled 
in consequence of the opinion held by the 
Commissioner that- before a partnership 
agreement can be registered, it must neces- 
sarily be signed by all the partners. If 
that was the ground on which the Goms 
missioner proceeded to cancel the registra- 
tion, it couldnot be maintained in view of 


the decision of this court in Bulchand Keshav- 


das vV. Commissioner of Income-tax, 
Bombay (2). At this stage, I have no inten- 
tion of expressing any opinion one way or 
the other on the questions arising out of 
this case, and all that I am prepared to 
hold is that on the materials before us, 


“there can be no doubt that the learned 


Commissioner was in error in refusing tọ 


-state the questions of law which arose out 


of the order'complained against. I. would 
therefore, direct that the Commissioner do 
state a case to the court. It would be 
open to him to press his contentions which 
express his opinion.onthe case and then 


it will- be the proper time to consider 


them. . 
N-A. Order accordingly. 
(2) 128 Ind. - Oas. 678;°A IR 1930 Sind 301; 25S L 
R 182. 
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Held, that lime was not of the essence of the 
contract and the two doruments created a mortgage 
by conditional sale which could be redeemed within 
hO-years after the expiry of the term of 25 years. 

arusingerji v. Parihasarathi Rayanam Garu (1) 
and Mathura-Kurmiv. Jagdeo Singh (2), referred 
to [b. 149,, col.2.] 

The raising or not ofa presumption ur“crs, 90, 
Evid ne Act, is a matter of judicial dise:ction; but it 
must beexercised judicially, [p. 15), col. 2.]- 

- Where the trial Court did not exercise a proper 
judicial discretion in raising the presumption of the 
genuineness of the document and admitting itin 
eviderce without calling on the plaintifis to prove it, 
it would not be proper on appeal to overrule the dis- 
cretion of the trial Court to raise the presumption 
arising under s. 90, and to reject the document, 
without sending the case back for re-trial and giving 
the party producing the document an opportunity 
of supporiing the presumption. Rajendra Prasad 
kag Gopal Prosad Sen (3), referredto. [p. 152, 
“co A 

A malerial alteration ina document by a party 
-to itafter its execution without the consent of the 
‘other party renders it void provided, of course, that 
the altered instrument is the foundation of the 
plaintiff's claim andthe source of the defendants’ 
obligation or liability. -Jmrit Chamar v. Sibdhari 
Panday (4), Aldons v. Cornwell (5), Inve Howgate 
& Osborn's Contract (6), Bishop of Creditn v. Bishop 
of Exter (7), Gogoun Chunder Ghose-v Dhuronidhur 
Mundal (8), Atma Ram v. Ummed Ram 19) and 
Gour Chandra Das v Prasannéd Kumar Chandra 
(10), referred to. [p. 152, col. 2 - 

A change of the date of a document is a material 
alteration avoiding ihe ` document. Haran Chandra 
Karmakar v, Kishore Lal Ghosh (11) and Govinda- 
rami v. Kuppusamy (12), referred-.to. [p. 153, col. 


When a mortgage is executed there is no vesting of 
an interest in favour of the mortgagor. [p 153, col, 
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Judgment. - This is a second appeal by 
the defendants in- a redemption suit which 
has been decreed by the trial Court and 
the decree affirmed by the lower Appel- 
late Court. The suit has been very hotly 
contested in all courts as, although the 
alleged mortgage was for a sym of Rs. 2,550 
“only, the property with the constructions 
upon it is now said to be worth well over a 
Jacof rupees. The plaintiffs’ case was that 
on 25th March, 1844, one Gulab Singh whose 
representatives-in-interest are Bhojraj Singh 
and Meghraj Singh, plaintiffs Nos. 1 and 2, 
| executed a Sale deed by. which he transferr- 
* ed 5 biswas of four villages, all of which are 
now includedin the town of Bahjoi, District 
Moradabad, to Het Ram and Tulla Ram, 


ihe predeccesoré-in-interest of the defend- 
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anis, some of whom ate the legal representa- 
tives of the alleged mortgagors and others 
transferees of portions of the property. On 
the same date Het Ram and Tulla Ram 
exccr'ted’ an agreement by which they 
covenanied to return the property on the 
payment by Gulab Singh or his heirs of 
the amount of the sale deed at any time 
after the expiry of 25 years. The plaintiffs 
contended that these documents constituted 
a mprtgage by conditional sale. As the 
plaintifis Bhojraj Singh and Meghraj Singh 
were unable to provide the funds to redeem ' 
the mortgage, they sold a portion .of the 
property to plaintiffs Nos.3to5and thé suit. 
was instituted on 8th September, 1928, about 
six months before the expiry of 60 years 
from the date on which the right accrued 
under the agreement to get back the pro- 
perty on repayment of the sale considera- 
tion. 

A large number of defendants resisted 
the suit anda number of written statements 
were filed. The contesting defendants 
challenged the genuineness of the alleged 
agreement. They maintained that the pro- 
perty had been sold outright by Gulab 
Singh to their predecessors-in-interest and 
that the agreement produced by the plaint- 
iffs was a forgery. They further contend- 
ed that in any case the documents did not 
amount to mortgage by conditional sale, but 
that the one constituted an out and out 
sale and the other a separate contract to 
reconvey the property. A number of other 
pleas was taken by the parties but with . 
these we are not concerned for the purposes 
of the present appeal as they have not been 
pressed ‘before us. During the 841 years 
that had elapsed since the. transactions 
before the institution of the suit a large 
number of titles had been created by sales 
of portions of the property by Het Kam or 
Tulla Ram or their heirs, sales in execution 
of court decrees and a deed of gift, in all of 
which transactions the property was treated 
as having been in the full ownership of Het 
Ram and Tulla Ram. . . 

As the agreement purported to be over 30 
years old. and was produced from 
proper custody the trial Court made the 
presumption mentioned in s. 90, Evidence 
Act, and admitted the document in evidence - 
without calling upon the plaintiffs to prove 
it. It held that the agreement was a genuine 
document and that the sale deed and agree- 
ment constituted a mortgage by conditional 
sale. It accordingly decreed the plaintiffs’ 
suit. On appeal by a number of the de 


‘fendants the lower Appellate Court afirme 


e points and dismissed the appeal. 


f 


the findings of the trial Court on both 
Thirteen 
ofthe defendants have come to this court 
in second appeal, The task of the learned 
Counsel for the appellants has been rendered 
a difficult one by his being precluded from 
questioning in second appeal the finding 
of fact of the lower Appellate Court that the 
agreement of 25th March, 1844, is a genuine 
document. We ourselves must confess that 
if the matter had been still at large, we 
should have felt considerable hesitation in 
accepting the document as genuine, but we 
are also bound by the finding of the court 
below. Accepting this finding the learned 
. Counsel has contended firstly, that the docu- 
ment was improperly admitted in , evidence, 
and secondly, that the courts bélow were 


‘ were wrong in ho'ding that the two docu- 


ments constituted a mortgage by condi- 
tional sale and not the one an out and out 
sale and the other a separate agree- 
ment to reconvey the property. With regard 
to the second point we do not think that, 
accepting the agreement as genuine, there 
can be any doubt that the two documents 
together constituted à mortgage by condi- 
tional sale, The transaction as phrased in 
the first document is ostensibly a sale and 
purports to convey an absolute interest, 
The agreement of thesame date is as fol- 
follows:— 

“Thakur Gulab Singh, zamindar of Qasba Bhajoi 
rforesaid, hes sold (pape torn) tha said Qasba to 
these executants for Rs. 2,550 of the kaldar coins and 
the mutation of names will be effected in the Nizamat 
Office, District Moradabad. Hence we have covenant- 
ed and given in writing that whenever Thakur 
(ulah Singh, vendor of the said village or his col- 
lateral heirs pay the arnount ofthe sale deed in a 
lump sum after expiry of the period of 25 years, ^. e., 
with effect from 1251 Faclito 1275 Fasli these exe- 
cutants or our heirs shall willingly get the names 
of Gulab Singh and “his heirs recorded in and our 
names and those of our heirs expunged from the ` 
papers of the Nizamat Oourt, District Moradabad, 
we or our heirs shall put forth no excuse. If per- 
chance we or our heirs make any excuse in accepting 
the amount of the sale-deed in respect of the said 
village, Gulab Singh or his heirs. shall be authorized ` 
to deposit the amount of the sale deed in the Hon'ble - 
High Court, get their names recorded and. our 
names or those of our heirs expunged. Weor our 
heira shall have no objection After expiry of ths 
period of 25 years Thakur Gulab Singh or his heirs 
shall be authorized to pay the amountof the sale 
deed whenever they may like it and get the property 
sold, released from us or our heirs and representatives. 
Weor our heirs shall have no objection.. lf we do 
go, it shall not be entertained in the Nizamat Court 
orthe High Court. Hence we have executed these 
few presents by way of a conditional agreement so 
that it may serve as evidence and be of use whenever 
needed,” 


Thus under the terms of this agreement A 


the right of repurchase in the vendors may 
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be exercised by them or their heirs only after, 
25years. After that period has expired they . 
may exercise the right whenever they chose 
to do so. Time therefore is not of the essenve 
of the contract. In dealing with a document 
that was ostensibly a sale and an agree- 
ment toreconvey the property sold after 20 
years, their Lordships of the Judicial Com- 
mittee in Narasingerji v. Parthasaradhi 
Rayanam Garu (1) observed as follows: 
“There can only be a repurchase mêre than 20 
years afterthe expropriation. But if time was of 
the essence for such repurchase it could in no cir- 
cumstances be postponed beyond six years from the 
date of the conveyance Clearly therefore and 
within the intendment of the documents themselves 
time is not of the essence in this matter and so soon 
as that ‘is established all pretence for Holding this 
ostensible sale and repurchase to be anything else 
tban a mortgage by conditional sale disappears . 


These. obervations of their Lordships are 
applicable to the transaction evidenced by 
the two documents in the present case. 
They appear to conclude the matter in 
controversy and it is unnecessary, for us to 
refer to other authorities. We may mention 
however that the test laid down in Nara- 


singerji v, Parthasaradhi Rayanam Garu (1) 


was followed by a Bench of this court in 
Mathura Kurmi v. Jagdeo Singh (2). The 
learned Counsel for the appellants has laid 
much stress on the wording of the sale 
deed which purports to convey an absolute 
interest in the most unambiguous terms. 
The same however was the case with 
regard tothe sale deed in the case noted 
above. Their Lordships observed that: 
“The words of conveyénce needlessly iterate 
the description of an absolute interest.” But 


- nevertheless, they held that read in con- 


junction with the agreement to reconvey, 
the transaction was a mortgage by con- 
ditional sale. In our opinion therefore itis 
impossible tohold that the document can be 


corstrued the one as an out and out sale and 


the other as an independent agreement to. 
teconvey the property, but that they must 
be held to constitute a mortgage by condi- 
tional sale. ° l i 
We now turn to consider the first point, 
namely, that the agreement was improperly 
admitted in evidence. The contention of 
ihe learned Counsel for the sepals a 
n the 


(1) +2 Ind Cas 993; A IR 1924 P ©22.5LI A” 


"305. 47 M, 721; 29 LW 703: J0 O & A LR1173; 
47 ML J 80); (1924: M W N 915:10 OL J48l; 27 6 


Bom. LR t29 Q W N2416; 26 Pi R 18:23 A L 


Jib; L RÖ A(PC) 4; 1 O W N 684 
P'S) tot Ind Gas, 50; A IR 1927 All. 371,49 A, 
405: 25A LJ 6 : 
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first place heargues thatin the circumst- 

. ances of the-case the trial Court did not 
exercise a proper judicial discretion in 
making the presumption of the due execu- 
tion of the document and admitting it in 
evidence without proof, but that it should 
have called upon the plaintiffs to offer 
proof of the document. In the second place 
“he argues that owing to there being an 
alteration in the date of execution the 
document was rendered void. While keep- 
ing in mind that it is not open to us to 
question in second appeal the finding of 
fact of the court below that the document 
is genuine, it is necessary for the apprecia- 
tion of the case as put before usin argu- 
ment by the learned Counsel for the ap- 
pellants to make certain remarks about the 
document. 


When the suit was filed the plaintiffs 
were in possession of an incorrect copy of 
the sale deed. This copy, besides other 
mistakes, bore date 26th March, 1844, as the 
date of the execution of the deed. The 
‘copy is said to have been given to the 
plaintiff Bhojraj Singh by his mother 
together with the agreement after the exe- 
‚cution for murder of his father Lal Singh. 
‘Ina sale deed of a portion of the property 
in suit executed by the plaintiffs, Bhojraj 
Singh and Meghraj Singh, in 

- favour of one Karan Singh for the pur- 
‘pose of financing the litigation (a transac- 
‘tion which however fell through) the date 
of the sale deed in suit was given as 26th 
March, 1844, and the,same date was given 
in the plaint as originally filed. The date 
‘of the execution as originally written in 
the agreement was “25th March, 1844” 
corresponding to Chait Sudi 6, 1251 Fasli. 
The plaintiffs deliberately made a hole 
in the word “pachiswin” (twenty-fifth) in the 
“agreement, so as to makeit appear that the 
‘date written in the document was “chha- 
“biswin” (twenty-sixth) and so made it to 
correspond with the date in their copy of 
the sale deed which they filed in court along 
with the agreement. When the original 
sale deed was produced by the other side the 
plaintiffs were allowed to amend their plaint 
„and give the date of the alleged mort- 
,gage by conditional sale as 25th March, 


e 1844, instead of 26th March, 1844. 


It may be mentioned that there ‘was 
another hole in the body of the agree- 
‘ment which appears to have been deli- 
` þerately made. Where the agreement refers 
.'to the sale of the property the words that 
appear to have been used were “Bai Sharai 


\ 
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Kya” (sold according to law), an expression 
which occurs in*the sale deed. A hole has 
been made in the word “Sharai” so as to 
give the impression that the phrase used 
was “Bai Shartia Kya” (conditionally sold) 
a mest unusual expression, and it was 
contended in the court below that the use 
of these words in the agreement constitut- 
ed an admission by the executants that 
thee sale was a conditional one. When 
the original sale deed was produced, and 
the copy of the sale deed had been filed 
by the plaintiffs (to which reference has 
already been made). and the agreement 
was ccmpared -with it, if was at once 
obvious that the seal and signature of the 
Qazi on the copy of the sale deed were not 
genuine and had been deliberately copied 
from the seal and signature of the Qazi on . 
the agreement. i 

It was also urged by some of the defend- 
ants in their written statements and 
corroborated by the documents filed by 
them that one of the financiers of the 
litigation Nathu Lal, plaintif No. 3, had 
been found, in the course of a litigation 
in 1924, to have been in possession of a 
great number of blank stamp papers 
bearing thumb-impressions which had been 
discovered in his house, and that he had 
been the plaintiff in several shady suits. 
Thus the document itself as well as one 
of the parties relying upon it were prima 
facie open io grave suspicion, and one 
would have expected a. court to be on its 
guard in admitting such a document 
without proof, particularly when the other 
side was alleging that it was a forgery. 
There were a number of other points 
noticeable about the document which were 
hardly calculated toallay the suspicion that 
should have been aroused in the mindof 
the court. It was in a different language 
to the sale deed ` which was in Persian, 
while the agreement wasin Urdu. It was 
by a different scribe although it purported 
to have been executed on the same date, 
It was insufficiently stamped, having been 
written on a stamp paper of the value 
of Re. 1, whereas it ought to have been 
written on a stamp paper of the value of 
Rs. 16. The stamp on the agreement and 
the stamp on the sale deed were pur- 
chased on different dates, the former on 
3lst January, 1844, and the latter on lst 
February, 1844. 

The agreement had never been pro- 
duced in any court and it was produced 
for the first time in this case after more 
than 84 years from the date of its execu- 


f 
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tion. In the mutation proceedings that took 
place after the execution.of the sale deed 
the vendees had been shown in the revenue 
papers as the owners of the property and 
. these entries had been allowed to stand 
through two successive settlements. In a 
certain partition proceeding to Which 
Lal Singl's widow and various other 
members of his family were parties, the 
Property was partitioned and, if it had 
belonged to the representatives of “Het 
Ram and Tulla Ram one would have 
expected an objection to have been raised 
by some member of Lal Singh's family. 
From 1871 right down to the time of the 
Institution of the suit a very large number 
of new titles had been created asa result 


of transfers by the alleged mortgagors or. 


their representatives treating themselves as 
full owners. In Suit No. 605 of 1869 in respect 
of a house situated on the property in 
question between Tulla Ram, one of the 
original mortgagors, and Lal Singh, the 
father of the plaintiffs Bhojraj Singh and 
Megraj Singh, the sale deed was produced 
as Tulla Ram's title deed. Lal Singh had 
objected that Tulla Ram was the mort- 
gagee and not the vendee of the property 
but he did not produce the agreement 
and the suit was decided against him. 

All these points were ascertainable by 
the court from the pleadings of the parties 
and the documents filed by them before 
the evidence opened, We are not here 
concerned with the reasons given by the 
courts below, right or wrong, for holding, 


after consideration of all these points, that- 


the document was a genuine one. But it 
‘is clear to us that so many matters of 
greater or lesser significance, all tending 
prima facie to throw doubt onthe docu- 
ment, and appearing at the very thre- 
shold of the case, should have caused the 
court to exercise extreme caution in making 
any presumption in the plaintiffs’ favour 
with regard to the agreement. It is true 
that the trial Court found from the docu- 
ments filed that in Suit No. 83 of 1865 
Lal Singh and Indarji Singh, his uncle, 
alleged that they had executed a mort- 
gage-deed in the year 1857 to pay of a 
morigage by Gulab Singh of the property 
in question and that, as already stated, in 
Suit No, 605 of 1859, Lal Singh had 
alleged that Tulla Ram was mortgagee 
of a portion of the property. This evi- 
dence, howéver, did not go very far to 
establish the genuineness of the agreement 
because in the year 1857 there were still 
12 years to run before Gulab Singh had 
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any right to recover the property under 
the terms of the agreement, and, as already. 
observed, although in Suit No. 605 of 
1869 Lal Singh was alleging that Tulla 
Ram was only a mortgagee of the prep- 
erty then in suit, the agreement that would 
have established this contention was not 
produced. These two points, therefore, 
were certainly not sufficient to remove 
the suspicion that should, for -the above 
reasons, have attached to the agreement 
when the question arose as to whether it 
should be admitted in evidence. 

In spite of all this, however, the agree- 
ment appears to have been admitted in 
evidence as a matter of course as a docu- 
ment over 30 years old produced from 
proper custody. There is no indication 
that the court had applied its mind at- 
all to the question whether it was a proper 
case to raise the presumption mentioned in 
s. 90, Evidence Act. The raising or not of such 
a presumption is a matter for judicial 
discretion and it appears to us ‘that this 
was eminently a case in which the court 
should have refused to presume the due 
execution of the document under s. 90, 
Evidence Act. Nor is the question. at this 
stage ‘merely an academic one. In con- 
sidering whether the presumption that the 
document was genuine had been rebutted 
by the various circumstances mentioned 
above and other evidence, to which it is 
not necessary to refer, the court -below, 
accepting the findings of the trial Court, 
relied almost entirely. on the admission 
of Lal Singh and Indarjit Singhin 1857 
that they had execited a mortgage deed 
to pay off a mortgage created by Gulab 
Singh over the property, and the allega- 
tion by Lal Singh in Suit No. 605 of 1869 
that Tulla Ram was only a: mortgagee of 
a portion of the property. In addition to 
this the court below relied on its own 
comparison of, certain signatures appear- 


ing on the agreement with other signatures - 


6f the persons who purported to have 
signed the agreement. There may have 
been a mortgage of the property execut- 
ed by Gulab Singh, but as the mortgage 
was not redeemable until 12 years after 
1857 and as the agreement was not produc- 
ed in Suit No. 605 of 1869, this evidence 
could hardly be regarded gs other than 
inconclusive, while the court's owb com” 


parison of signatures has very little value. e 


It is clear, therefore, that but for the. 
presumption of the due execution of the 
document raised under s. 90, Evidence 
Act, the suit might have had a very 


an e 
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different result. In their commentary on 
the Law of Evidence applicable to British 
India, Edn. 9, Messrs. Woodroffe and Amir 
Ali- in dealing with s. 90, Evidence Act, 
observe as follows : - 

“This rula of presumption which, -it has been 
‘said, should even in England be carefully exercised, 
must be applied with exceeding caution in this 
country where forgery and fraud cannot -be said to 
be of rare occurrence . .Should the genuineness 
of the document be for any reason doubtful, it is 
perfectly open to the court. , . to reject it, 
however ancient it may be Even if proper cus- 
tody be also shown the court has still power to 
reject the document if it is of opinion that it is 
a fabrication. The section only says that the court 
may raise the presumption mentioned in it, not 
that it must do so and experience shows that “may 
presume” in such instances ought generally to be 
construed in the more rigcrous of the senses allowed 
by 8. 4 of this Act.” ; 

In our opinion the trial Court did not 
exercise a proper judicial discretion in 
raising the presumption of the genuineness 
of the document and admitting it in 
evidence without calling on the plaintiffs 
to prove it. This conclusion of ours, how- 
ever, is not sufficient to dispose of the 
appeal as it would not be proper for us 
to overrule the discretion of the trial Court 
to raise the presumption arising under 
s. 90, and to reject the document, without 
sending the case back for retrial and 


giving the party producing the document. 


an. opportunity of supporting the presump- 
tion: Rajendra Prasad Bose v. Gopal 
Prosad Sen (3), Imrit Chamar v. Sibdhari 
Pandey (4). If, therefore, the matter had 
ended here, we should have felt constrain- 
ed to remand the case but, as already 
pointed out, the learnéd Counsel for the 
appellants also relies for his contention 
that the document ought not to have been 
acted upon by the court 
fact that the date of the document has 
been altered by. the plaintiffs. In our 
opinion, this contention is well founded 
and should be given effect to., 


It is the rule of English Law that a 


material alteration in a document by a 
party to it after its execution without the 
consent of the other party renders it void: 
Aldous v. Cornuell (5), Inre Howgate & 
Osborn’s Contract (6), Bishop of Creditn v. 
Bishop of Exeter (7). The principle under- 


(3). 108 Tad. Cas. 545; AT R 1929 Pat. 51; 9B LY 
123; 7 Pat. 245. z 


nË 13 Ind. Cas 12015 0L J 7;170 W N 
e e. 
e (5) (1868) 3Q B D573;9 B & $607; 87LIQB 


e201: 16 W R1045. 
aif) (1902) 1 Ch. D 451; 71 LJ Ob. 279; 86L T- 
(7) (1905) 2 Ch, 455; 74L J Oh, 697; 54 WR 
156; 93 L T 157 i 
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lying these decisions is that an immaterial 
alteration does -not affect the validity 
of the instrument but a material one 
does affect it. This principle has been 
accepted by the courts in India: Gogun 
Chunder Ghose v. Dhuronidhur Mundal (8), 
Atma ‘Ram v. Ummed Ram (9), Gour Chandra 
Dasv. Prasanna Kumar Chandra (10) and 
Haran Chandra Karmakar v. Kishore Lal 
Ghosh (11), It may therefore be accepted 
that the rule of law applicable to the subject 
is that a material alteration in a document’ 
by a party to it after its execution with- 
out the consent of the other party renders it . 
void provided, of course, that the altered in- 
strument is the foundation of the plaintiffs’ 
claim and the source of the defendants’ 
obligation or liability. It remains to be 
considered whether the change in the date 
of the agreement is a material alteration 
avoiding the instrument. It may be stated 
here that the courts below have found, and 
there could be no other finding that the 
alteration in the date of the agreement, 
and also the forgery of the seal and signature. 
of the Qazi on the copy of the sale deed pro- 
duced by the plaintiffs, were the work of the 
plaintiffs. SN as 
In several decided cases it has been held 
that a change of the date of a document is 
a material alteration avoiding the document, 
In Govindasami v. Kuppusamy (12) the date 
ofa bond on the basis of which the plaintiff 
brought the suit had been altered from 11th 
September to 25th September while it was: 
in the possession of the plaintifis, Fraud 
was not proved and the period of limitation 
reckoned.from the earlier date had not ex- 
pired. It was nevertheless held that the ` 
bond was void as such and was not receiv-. 
able in evidence to.prove the debt. In 
Namdev Jayram Khole v. Swadeshi Vyaparit 
Mandali (13) it was held that prima facie 
the date when a particular document is 
executed would be clearly material; and the 
onus would be on the person making 
the alteration to show that so im- 
portant an alteration, on the particular- 
facts of any case, was not material. In 
Balmukand v. Purshotam Das (14) it was 
held that a date of a document isa material 
part of it and the party who alters it with a 


8) 7 C617;9 OL R 257, 

(9) 25 B 616: 3 Bom. L R 213 f 

(10) 33 O 812; 3 O L J 363; 10 O W N 788. 

(11) A T R 1929 Cal 789, 

(12) 12 M 239. 

13) 98 Ind. Cas 721; A IR 1926 Bom, 491; 28 
Bom L R $14, 

(14) 121 Ind. Cas. 73; AT R 1930] ah. 54% Ind. 
Rul. (1930) Lah. 169; 31 PLR 219, i 
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fraudulent object cannot be allowed to 
avail himself of the document. .It will be ob- 
sérved that in Govindasami v. Kuppusamy 
(12) the alteration in the’ date was 
held to avoid the document, although 
the alterątion would not have affected the 
question of limitation inthe suit that was 
brought on th8 basis of the document. One 
of the grounds of the doctrine that a 
material alteration in a written instrument 
avoids the instrument is that of -publie 
policy, which dictates that: 

“no man should be permitted to take the chance 
of committing a fraud, without running any risk of 


losing by the event in case of detection.” (Taylor on 
Evidence, Vol. 2. eleventh edition). A 


The Madras decision referred to gives 
effect to this doctrine. Effect was also 
given tothe same doctrine in the. case of 
Oodeychand Boodaji v. Bhaskar Jagannath: 
(15). In that case the alteration was made 
in a promissory notein respect of the rate of 
interest specified in the promissory nole. 
The clause in which the alteration was 
made was a penal clause which, even if 
unaltered, the court would not give effect 
to, but nevertheless the alteration was held 
to preclude the document ‘from being re- 
ceivable in evidence. In the present case 
the change of the date was made by the 
plaintiffs in a deliberate attempt to deceive 
the court asto the date on which the docu- 
mept had been executed. A further fraud 
on the court was attempted by the forging 
of the seal and signature of the Qazi on a 
copy of thesale deed in the possession of the 
plaintiffs which was filed with the altered 
agreement and which bore the incorrect 
date 2oth March, 1-44. In our opinion the 
alteration in the date rendered the docu- 
ment void and a decree should not have 
been passed on the basis of such a document. 

The learned Counsel for the respondents 
contends that the alteration in the date is 
not a material alteration because, although 
the English date, 25th March, 1844, has 
been changed, the Hindi date, Chait Sudi 
6, 1251 Fasli, has not been changed and this 
date corresponds with 25th March, 1844, 
which wasthe correct date of the agreement. 
This contention however loses its force in 
view of the fact that frequently one Hindi 
date corresponds to two English dates. Thus 
in the well-known “Mashur Alam Yantri” 
of 1933, to take a couple of instances at 
random, 24th January is equivalent to the 
Hindi dates Magh Badi 13, Magh Badi, 14, 
and. 17th February is equivalent to the 
Hindi dates Phagun Badi 7 and Phagun 
Badi 8. It may therefore well be that Chit 

(15) 6 B 371. 
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Sudi 6, 1251.Fasli, corresponded with both 
25th and 26th March, 1844, and therefore 
there was no point in altering the Hindi 
date. The date of the agreement was 25th 
March, 1844. This was the date which the" 


plaintiffs desired to alter in order to induce 
the court to believe that the date of the 


-agreement was 26th March and this is the 


date that they did alter. f 
` It was contended by the learned Counsel 
for the respondents that the doctrine that 
a material alteration renders a document 
void app:ied only to contracts and not to 
documents which create a title. Weare not 
prepared to accept this contention.in the 
broad terms in which it has been enunciat- 
ed. Nor does it apply to the present case. 
The agreement did not create a title’ When 
a mortgage is executed there is no vesting 
of an interest in favour of the mortgagor. 
We therefore hold that the agreement must 
be considered to have been rendered void 
by this alteration and that the plaintiffs’ 
suit must fail, The result is that we allow 
this appeal, set aside the decrees of the 
courts below and dismiss the plaintiffs’ suit 
with costs in all courts, ; 
A, Appeal allowed. 


meiek 


LAHORE HIGH COURT. 
Civil Revision Petition No. 610 of 1931, 
i November 23, 1932, 
i BHIDE, J. 
DHARA SINGH —DEFENDANT — PETITIONER 


¿ VETE UYS 
ABDULLAH—Ptarntirr—ResponDent, 
Limitation Act (IX of 1908,83 5~Extension of time 

under —IFailure of lower Couri to consider question.of 
extension of time—Material irregularity—Revision— 
Civil Procedure Code (Act V of 1908), 8. 115. 

Where the appellant claimed exclusion of time 
in respect of the copies of the judgment and the 
decree and it appeared that the copies were to be 
despatched by post and the appellant urged that 
he was never informed that any advance had first 
to be deposited by him and that as a matter of 
fact an order was passed. in his presence that 
necessary copies be supplied: 

Held, in revision that in the circumstances ex- 
tenaion of time under s 5 ought to have been grant- 
e . 
_ Held, also, that the lower Court acted with material 
irregularity in rejecting the appeal without con- 
sidering the question of extension of time under 
s. 5 and that the applicatioa for revision was 
competent. h , ng h 

Civil Revision Petition from an orfler of the 
Senior Subordinate Judge, Lahore, dated 
the 24th April, 1931, affirming that of the ` 
Subordinate Judge, Fourth Class, Chunian, 
Pees Lahore, dated the 26th November, 
19380. 


e ” - 


« Mr. H. C. Kumar, for the Petitioner. 
Judgment.—This petition for revision 
was heard ex parte as the respondent 
failed to appear in spite of service. The 
plaintifi's suit for recovery of a sum of 


Rs.- 35 having been decreed by the trial’ 


Court, the defendant preferred an appeal 


to the Senior Subordinate Judge, Lahore - 


but the appeal was dismissed as time- 
barred. The defendant claimed exclusion 
of time in respect of the copies of the 
judgment and decree. The copies were to 
„be ‘despatched by post and it was contend- 
ed that the period intervening between the 
eompletion of the copies and the despatch by 
post should have been excluded. The learned 
Senior Subordinate Judge, however, did 
not accept this contention inasmuch as it 
appeared that the defendant had failed to 
pay the necessary advance to the copying 
agency. The defendant has now -filed a 
petition for revision of the order of the 
| learned Senior Subordinate Judge. 

It is contended on behalf of the petition- 
er that the petitioner was never informed 
that any advance had first to be deposited 
by him and that as a matter of fact an order 
was passed in his presence that the neces- 
sary copies be supplied. Thereis no order 
on the application about payment of any 
advance. In the circumstances it is urged 
that the learned Senior Subordinate Judge 


should, at any rate, have granted extension of - 


time under s. 5 of the Indian Limitation Act. 
This contention appears to me to be justified. 
The learned Senior Subordinte Judge does 
not appear to have considered the question 
of extension of time at all, though it was 
‘raised. The circumstances of the case were 
such that an extension of time was, in my 
opinion, justifiable. I hold that the learned 
. Senior Subordinate Judge acted with ma- 
terial irregularity in rejecting the appeal 
without considering the question of exten- 
_tion of time under s. 5 of the Indian Limi- 
tation Act. i 
I, therefore, accept the petition and set- 
ting aside the order of the learned Senior 
Subordinate Judge remit the case to him 
for re-decision, Costs will follow final deci- 
sion. i l 


Petition accepted. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 28 of 1932. 
‘October 13, 1932. : 
Harrison AND ADDISON, JJ. |. 
KHAZANASHAH—PLAINTIFF - 
APPELLANT 
s VETSUS 
ATTA ULLAH—Dererpant — 
RESPONDENT. | 

Stamp Act (II of 1899), ss. 2 (11),. 12— Promissory 
mate — One of the four stamps affixed not canéelled— 
Admissibility of document. : 

Where out of the four stamps affixed to a promis- 
sory note one is not cancelled, the document is not 
admissible in evidence. Tun Hlaing v. Ma Kha Bu 
(1), relied on 

First Civil Appeal from thedecree of the 
Senior Subordinate Judge, Sialkot, dated 
the 10th October, 1931. 

Messrs. Jagan Nath Aggarwal and J. Li 
Kapur, for the Appellant. 


Messrs. Muhammad Amin Khan and 
Fakir Chand, for the Respondent, 


Judgment.— The plaintiffin this case 
claimed asum of Rs. 5,000 and interest 
relying ona promissory note executed on 
the lst of February, 1927, and stated that 
it represented a cash transaction. The’ 
defendant did not admit execution or liability 
of any sort and as soon as thedocument was 
produced witha viewtoits being proved 
he, or rather his,Counsel took exception ta 
its admissibility and pointed out that 
one of the four stamps affixed toit had not 
been cancelled. The trial Court postponed 
the decision of this objection and proceed~ ` 
ed to record the evidence in the case. Tha 
Judge who passed this order and began ta 
record evidence was succeeded by another 
Subordinate Judge before the evidence 
was concluded and the second Subordinate 
Judge taking up, and rightly, the -point of 
the admissibility ofthe promissory note, 
Exhibit P. 1 at the very commencement 
of the judgment held that it was not ad- 
missible, and dismissed the suit in consequ- 
ence. 

On appeal Counsel would have us go 
into the evidence but the first point which 
we must decide is whether the Subordinate 
Judge’s decision is correct or not. An 
objection was taken as soon as the document 
was produced and anattempt made to 
lead evidence. There was no admission 
inthe pleadingsand the only question, 
therefore, is whether ss. 2 (11) and 12 of 
the Stamp Act render the document ‘inad- 
missible. There has been no cancellation 
whatsoever. All that the Counsel has been 
able to urge is that the first three stamps 
have been cancelled and that he intended 


ff 
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to cancel thefourth. Whatever his inten- 
tions may have been, he did not put them 
into effect. Thefourth stamp is not can- 
celled asrequired by s. 12; The stamp 
could certainly be used again and, as 
held in Tun Hlaing v. Ma Kha Bu (1) 

` and as laid down inthe iwo clear manta- 
tory sections of the Statute the document is 
inadmissible, and the appeal must be dis- 
missed with costs. 


N-A. Appeal dismissed. 
(1) 126Ind Cas 538; A IR i929 Rang. 2.0; Ind. 
Rul (1930) Rang. 314. > : 


< LAHORE HIGH COURT. 
Second Civil Appeal No. 1571 of 1931. 
December 7, 1932. 


Tapp, J. f 
-ATTAR SINGH AND ANOTHER — PLAINTIFFS 
— APPELLANTS 
“versus 
NURU AND OTHERS— DEFENDANTS— 
RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. 11, Art, 85 Gi)—Suit in respect of right to enter 
on another's land and cut grass~Jurisdiction of 
Small Cause Court to entertain 

A suit in respect of-a right to enter on another's 
Jand and to cut grass falls. under Art. 35 (zi) of the 
Second Schedule of the Provincial Small Cause 
Courts Act and hence is excluded from cognizance 
of a Small Cause Court, 

Second Civil Appeal from the decree of 
the District Judge, Hoshiarpur, dated the 
‘17th June, 1931, affirming that of the Sub- 
ordinate Judge, Third Class, Bhawn Kangra 
District, dated the 11th November, 1930. 

Mr. Faqir Chand, for the Appellants. 
| Messrs. Nawal Kishore and Ajit Prasad, 
for‘the Respondents. 

Judgment.— Attar Singh and Musammat 
Indar Devi, residents of Tika Barohi, Tappa 
Chauki -‘Maniar in the Hamirpur Tahsil of 
the Kangra District and ala maliks in the 
in the Tika, brought the present suit against 
ten defendants, adna maliks in the same 
‘Tika, for recovery of Rs. 150 on account 
of damage alleged to have been caused by 
the defendants unlawfully cutting grass 
from Khasra Nos. 1180, 1181, 1687 and 1688 
‘which were alleged to have been in the 
possession of the plaintiffs.: The defend- 
‘ants while admitting that Khasra Nos. 
‘1180 and 1181 belonged to the plaintiffs 
-and were in their possession, denied hav- 
ing cut any grass therefrom. In regard to the 
other two Khasra numbers they admitted 
having cut grass from these fields but plead- 
ed that they were entitled to doso because 
they were shamilat and the defendants 


ATTAR SINGH D. NURU., | 


155 


were equally “members of the proprietary 
body asthe plaintiffs. The trial Court dis- 
missed the suit holding that the plaintiffs 
had failed lo prove that the defendants 
had cut any grass from khasra Nes. 1180 and 
1181 and as regards the remaining two num- 
bers upheld the plea taken by the defendants, 
These findings were affirmed on appeal by 
thelearned District Judge and a second 
appeal has been preferred to this court by 
the plaintifs A preliminary objection was 
taken on behalf of the respondents that a 
second appeal was barred under s.102 of 
the Civil Procedure Code asthe suit was 
one of a nature cognizable by a Court of 
Small Causes, ihe amount or value of the 
subject-matter of the suit being Jess. than 
Rs. 500. Thereply to this objection is that 
the suit is one falling under Art. 35 (ii) 
of the Second Schedule to the Provincial 
Small Cause Courts Act and by virtue of 
s. 15 of the said Act such suils are exclud- 
ed from the cognizance of Courts of Small 
Causes.: Article 35 (ii) relates to a suit 
for an act which is, or save for the provi- - 
sions of Chap. IV ofthe Indian Penal Code 
would be, an offence punishable under Chap, 
XVII of the said Code. In my opinion the 
suit is of a nature referred to in the above 
article, asthe act ofthe defendants in cut- 
ing the grass fromthe khasra numbers 
would amount to criminal tréspass. I theres 
fore overrule the objection. l 
The finding of both courts as to the de» 
fendants not having cut any grass from 
Khasra Nos. 1180 and 1181 which were 
admitted as belonging to the plaintiffs and 
in their possession is “one of fact and this 
matter is, therefore, concluded and, not 
open to question in second appeal: As 
regards the cutting of grass from Khasra 
Nos. 1687 and 1688 it was found by both 
the courts below thatthe defendants as 
adna maliks in the village were entitled to 
cut grass from these two fields which were 
recorded as shamilai tika hasab rasad 
malguzari. magbuza malikan. The only do- 
cument which shows these two fields to 
have been in the possession of the plaintiffs 
is the khasra girdawart for Rabi Sambat 
1985 or A. D. 1928. As observed by the 
learned District Judge no presumption of 
truth attaches to the entry in this docu- 
ment and it seems tome ona fyll considera- 
tion of all the facts that the plaintiffs had ° 
mo exclusive right tothe grass in these two 
fields and under the wajib-ul-arz the defen- e 
dants as adna maliks have as much right to 


“cut this grass or graze their cattle in these 
fields as the plaintiffs, ; 


. . la 


. cannot be convicted under s. 498, 


e 
. 
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For the above reason I find that the 
conclusion arrived at by the learned Dis- 


{viet Judge is correct and I dismiss the ap- 
peal with costs. 


N. Appeal dismissed. 
ALLAHABAD HIGH COURT. 

Criminal Revision Application No, 953 

: of 1932, 

March 9, 1933. 
i Young, J. 
KARAN SINGH AND OTHERS —APPLICAN 8 
versus 


EMPEROR—Opposite Party, 

Penal Code (Act XLV of 1860., s. 498—Muham- 
madan Law—Marriage—Kenunciation of Muham- 
madanism, whether dissolves marriage—Enticement 
after renunciation — Offence. 


A Muhammadan marriage is immediately dissolv~ 
ed on one of the parties to that marriage renouncing 
the faith of Islam. Consequently, where a Muham- 
madan married woman renounces her-religion and 
she is thereafter taken away by the accused, ths latter 
Penal Code. 


Mr. S. N. Seth, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. peel DAN. 

Judgment.—This is an application in 
revision against the order of the Additional 
Sessions Judge of Fatehpur, whereby he 
dismissed an appeal from the decision ofa 
First Class Magistrate. The. applicants, 
Karan Singh, Indrajit Singh and Musammat 
Paragia, were charged under s. 498, Penal 
Code, for taking or enticing away the wife 
of one Ahmad Husain with intent that she 


‘might have illicit intercourse with another 


man. The learned Magistrate found all 
the three accused guilty and sentenced 
Karan Singh to one year's rigorous imprison- 
ment, and a fineof Rs. 50, Indrajit to afine 
of Rs. 25 and Musammat Paragia to a fine 
of Rs. 10. Thelearned Additional Sessions 
Judge upheld the convictions and sentences, 
and all three accused apply in revision to 
this court. | 
A woman named Musammat Bawwa, aged 
20 years, was married toone Ahmad Husain, 
a Muhammadan. Ahmad Husain however 
did not appreciate his wife, neglected her, 
and left her. At the time of the alleged 
offence Musammat Bawwa was living with 
her father, ome Ramzani. Musammat Bawwa 
met Karan*Singh: it*was a case of mutual 
attraction. Further Musammat Bawwa was 
unhappy, situated as she was, and she nfade 
up her mind to leave her father and go and live 
with Karan Singh. Before she did that, how- 


‘ever on 4th May, 1932,she thought it proper to 


KARAN SINGH V., BMPEKOR, 6 


3 


145 10 
renounce her religion as a Muhammadan and 
accept the faith of Karan Singh. She lodged 
a wrilten application on that day~with the 
secretary of the local branch of the Arya 
Samaj. In that application she said that 
she was acting of her own free wilt without 
compulsion; thatshe hated Islam and loved 
the principles of the Vedic faith, and that she 
wished to be converted to the Arya Samaj. 
Oa 6th May she left the house of her father 
accompanied by the three accused and went 
to Karan Singh’s house where she has been 
living ever since. On 2nd August, 1932, 
Ramzani, the father, filed the present 
complaint. It is to be noted that from 
beginning to end no one has never heard of 
Ahmad Husainin this matter. Hetakes not 
the slightest interest apparently in what his 
wife does or where she lives. 

It has been strongly contended by Mr. , 
Sambhu Nath Seth, on behalfofthe appli 
cants, that Ahmad Husain could not tile a 
complaint -in this matter in that on 2nd 
August, 1932, he was not the husband of 
Musammat Bawwa. Musammat Bawwa, he 
contends, had renounced the faith of Islam ` 
definitely and clearly on 4th May, 1932,-and 
such renunciation according to Muhammadan 
Law, terminated the marriage on that date, 
He further contends that as Ahmad Husain 
himself could not file the complaint, the 
father of the girl could not do it on his 
behalf. I think there is a good deal to be 
said for this argument. Ido not however. 
need to decide the question for if ‘the law 
point as to renunciation is sound, andit is 
established that the marriage was dissolved 
on 4th May, ib is obvious that the three 
accused on 6th May could not be guilty of 
enticing or taking away Musammat Bawwa, 
the wife of Ahmad Husain. It has been 
settled by this court in Amin Beg v. Saman 
(1) that a Muhammadan marriage is im- 
mediately dissolved on one of the parties to 
that marriage renouncing the faith of Islam. 
That Musammat Bawwa renounced the faith 
of Islam on 4th May is clear. There can be 
no doubt that the application was not made 
for the purpose of this case as on 4th May 
no charge had been made and none was 
contemplated. She therefore ceased to be 
the wife of Ahmad Husain on 4th May and so 
the three accused were at liberty to take her 
away from the house of her father on the 6th 
without committing an offence under s. 498, 
Penal Code. Onthis ground alone | am 
satisfied thatthe application in revision 
must beallowed. I accordingly set aside 
the conviction and sentence and cancel the 

(1) 7 Ind. Oas. 342; 33 A 99;7 A LJ 956, 
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bailbonds. The fines, if paid, will be 
refunded to the three accused. 
As Application allowed. 


macao a wawan 


LAHORE HIGH COURT. . 

Civil Revisjon Petition No. 304 of 1932. 

_° October 26, 1932. 
; BHIDE, J. 
Sardar Bahadur Doctor JAGAT SINGH 
Rais— DEFENDANT— PETITIONER 
; versus 
Messrs. JAGAT SINGH-KAWATRA & 
SONS- Puarnxtirss— RESPONDENTS. 

Interest—Suit for price of goods scld— Claim for 
interest based on agreement not proved—Interest Act 
(XXXII of 1889), s. 1—Absence of notice under— 
Interest, if can be allowed—Interest ly way of 
- damages allowed by court—Whether can be disallow- 
ed in revision, 

In asuit for recovery of price of gcods sold, if the 
claim for interest is based on an alleged agreement 
which is not proved and no notice as to interest’ is 
given as required by the Interest Act, interest should 
be disallowed. In such acase aclaimfor interest 
by way of damages is not tenable and if euch inter- 
est has been allowed by a court it can be disgllow- 
ed igrevision. Des Raj Sawhuny v. Fray’s Motor 
Works (3), relied on, Kalmalammal v. Peeru Meera 
Levvai Rowther (1) and Bura v. Mailai Shah (2), 
referred to. | 

Civil Revision Petition from the decree 
of the Judge, Small Cause Court, Lahore, 
dated the 29th April, 1932. 

Mr. Narotam Singh, for the Petitioner. 

Mr. Nawal Kishore, for the Respondents. 

Judgment.—This is a petition for re- 
vision of an order of thé Small Cause Court, 
Lahore, granting plaintiff a decree 
for Rs. 500 on account of price of goods 
sold together with interest at Re. 1 
per cent. per mensem and costs. The plaint- 
iff produced an account book relating to the 
transactions and also went into the witness 
box to support his claim. The learned 
Counsel for the defendant who has prefer- 
red this petition has contended that it is not 
proved that the account book was kept 
regularly in the course of business and 
that the plaintiff has not given the details of 
the transactions. But the plaintiff has de- 
posed that the account book was kept 
‘regularly and that the account is correct. 
The plaintiff was not cross-examined on the 
point and his testimony supported by the 


account book seems to me to be legally ~ 


sufficient to establish his claim. The rulings 


on which the learned Counsel for the petition- - 


er has sought to rely are easily distinguish- 
able as they refer. to cases in which 
account books alone were relied on without 
any sworn testimony in support of it. or 


r 
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the sworn testimony was considered unre- 
liable. I, therefore, consider it unnecessary 
to discuss the rulings i 

The learned Counsel bas further contend- 
ed that interest should have been disallowed 
as theclaim for interest was based onan 
alleged agreement with the defendant, 
which was never proved and no notice as 
to interest was given as required by Act 
XXXII of 1839. This contention seems to 
be correct. The learned Judge eof the 
Small Cause Court has awarded interest 
on the basis of commercial usage, but this 
was not the case set up by the plaintiff. 
The learned Counsel for the respondent 
has conceded this but urged that as ‘de- 
fendant had unduly delayed payment, 
interest could be legally awarded as dam- 
ages and in any case, as substantial justice 
has been done, this court should not inter- 
fere in revision. e 

The . claim for interest by way of damag- 
es does not seemto be tenable according 
to law, c. f. Kalmalammal v. Peerumeera 
Levvai Rowther (1), Bura v. Mailia Shah (2). 
As to the second contention, it must be re- 
membered that ihe present claim is on 
account of price of goods sold which pro. 
bably includes substantial profit. Although 
time was given to the defendant at his own 
request and payment was delayed, thereis 
no evidence to show that defendant : was 
warned at the time that interest, would be 
claimed. If the defendant had been so 
warned he might have tried to pay up 
earlier. In Des RajSawhuny v. Fray's 
Motor Works 75 Ind. Cas. 64 (3) a claim for 
interest was disallowed by this court in 
revision in similar circumstances. The 
learned Counsel for the respondent - has 
invited my attention to C. A. No .2323 of 1926 
decided by a Division Bench of this court 
on 17th February, 1932 but in that case it 
was definitely found that the defendant 
understood thatinterest would be charged. 

I accept the petition for revision and 
setting aside the decree of the court below 
give plaintiff adecree for Rs. 329-6-6 (the 
principal amount) with proportionate costs 
throughout. 
| NAs 

(1) 20 M 481. 

(2) WA P R 1901. 

(3)75 Ind. Cas, 64; A IR 1923 Lab. 302,  “ 


Petition accepted. - 
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RANGOON HIGH COURT. 
Civil Revision Application No. 340 of 1931. 
4 March 8, 1933. 
a Das AND Brown, JJ. 
C. A. M.K. Fram APPLICANT 


VETSUS 
MA SHWE U AND otangs—OPprosiTE 


PARTIES. 

Civil Procedure Code (Act V of 1908',0. XXI, r. 72, 
0. XXVII, r. 1—Decree-holder allowed to bid up to 
decretal amount—Interpretation of—Whether means 
decree-holder should offer decretal umount plus costs of 
sale—Review~ Court should confine itself to particular 
matter sought to be reversed—Judge deciding other 
matter—Material irregularity. 

Where a decree-holder was allowed to bid at 
the auction sale under the conditions that he 
should bid up to the decretal amount and not less 
than tbat and if any item of the properties were 
purchased by others offering a higher bid, then 
the decree-holder would pay the balance of the 
decretal amount for the remaining properties : 

Held, that these conditions must be read to mean 
that in making his bid the decree-holder must 
offer at least the decretal amount as shown in the 
-decree and not that he must offer the decretal 
amount plus the costs of the sale. ` 


Where a review application is filed for the pur- 
-pose òf having a clerical error put right, the 
Judge, in deciding the application, should confine 
himself to this matter, and if he -decides other 
matters, there is an illegality or material irregularity 
in the preceedings. 

Civil Revision Application from an order 
of the District Judge, Toungoo, dated the 6th 
‘October, 1931, 
© Mr. J.C. Ray, for the Applicant. 

Messrs. Surty and Guha, for the Opposite 
Parties, t 

Brown, J.—The matters for decision in 
this: revision application are somewhat 
confused owing te the fact that all the 
` original records have been destroyed by fire 
-and we are dependent on a re-constructed 
“record for our knowledge as to what actual- 
ly occurred. On the main facts relevant to 


the present application however there does. 


not seem tobe any very serious dispute. 
The applicant, the C. A. M. K. firm, obtained 
a mortgage decree against one Ma Shwe U 
and others. Amongst the defendants was 
the present contesting respondent, Maung 
Pe Than who was madea defendant to the 
‘suit as a puisne mortgagee. Whilst the 
hearing of the mortgage suit was pending 
- a Receiver of the mortgaged property was 


appointed. This Receiver took charge of the . 


mortgaged property and collected the rents 
and profits therefrom. The applicant even- 
tually obtained a preliminary mortgage de- 
cree and later on a final mortgage decree for 
sale. Before the sale took place the sum of 
-. Rs, 5,810 was paid by the receiver to the 
applicant out of the rents and profits ofthe 


6. A. M. K. PIRM b. MA SHWE Ü. 


- of the sale. 
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properties 4nd was credited towards the 
amount due under the decree: Making 


allowance for this, the total amount due under 
the decree at the time of the sale was 
Rs. 52,663-3-0. At the sale the applicant 
was allowed to bid under certain 
conditions imposed on him by -the court. 
He himself purchased some gf the property 
mortgaged for Rs. 44,835 The rest of the 
properly was sold to others for Rs. 7,250 
making 4 total of: Rs. 52,085. After the 
sale, the clerk of the court made a calcula- 
tion asto what remained due under the 
decree He deducted from the decretal 
amount the gross amount of the sale and 
found after allowing for another sum of 
Rs. 4130 drawn by the decree-holder, that 
there was a balance of Rs. 168-30. The 
applicant then filed an application alleging 
that there was clearly a clerical error here 
and that what should have been credited 
to the decree was not the gross amount 
realized by the sale, but the . net 
enue after allowing for the costs of -the 
sale. 

In ordinary circumstances there could be 
no question but that this contention would 
be correct. The present case is somewhat 
complicated by the conditions under whieh 
the applicant was. allowed to bid at the 
auction sale, These conditions were that the 
decree-holder be allowed to bid up to the 
decretal amount and not less than that, and 
in case any plot was purchased by another 
firm offering a higher bid, then the decres- 
holder would pay the balance of the decretal 
amount for the remaining properties, We 
think however that these conditions must be 
read to mean exactly what they say, that is 


-tosay, thatin making his bid the decree- 


holder must offer at least the decretal amount 
as shown in the decree and not that he 
must : offer the decretal amount plus the costs 
Wethink therefore that the 
contention put forward by the applicant in 
his review application was a sound conten- 
tion, and it would appear from the order of 
the learned trial Judge that he also took this 
view. Instead however of passing orders 
accordingly, he considered a new point which 
apparently had never been raised before 
throughout the proceedings. The respon- 
dent, Pe Than, had a subsequent mortgage 
upon part of the property, and it is alleged 
that in.the deed of mortgage to’ him the 
rents and profits of the land arespecifically 


- mentioned, whereas there is nosuch specific 


mention of the rents and profits: in 
the deed: of mortgage in favour of the appli- 
cant. ee 


. PF 


1933 Babri Das v. 
' The trial Judge referring to’ a Madras 
case held that in these circumstances if Pe 
'Ghan’s mortgage, was a bona fide one he 
would be entitled to any balance that there 
might be in the hands of the Receiver 
as Receiver out of the rents and profits 
in preftrence to the applicant. The 
applicant had alleged that Pe Than's 
mortgage was not a bona fide one, and 
the trial Judge therefore directed that 
an inquiry should be held as to whe- 
ther it was or was not a bona fide one. We 
are ofopinion that in directing such an in- 
quiry to be held at this stage ofthe pro- 
ceedings there was anillegality or material 
irregularity in the ` proceedings of the trial 
Judge. In the first place we have consider- 
ed the ruling relied on by the trial Judge 
and we cannot find that itis any authority 
whatsoever for the finding that he has come 
to asto the respective rights vf a prior 
mortgagee and a subsequent. mortgagee in 
cases where in thesubsequent mortgage rent 
and profits are definitely mentioned in the 
mortgage deed and they are not so definitely 
mentioned in the prior mortgage. The case 
referred to by the trial Judge is the case 
of Elumalai Chetty v. P. Balakrishna ' 
Mudaliar (1). In that caseit was held that 
the provisions of s. 8, Transfer of Property 
Act, did not apply tothe transfer of a mort- 
gage debt. Butin this case there is no ques- 
tion of the transferof a mortgage debt. What 
we are concerned with here is the transfer. 
ofland and houses by way of mortgage. The 
subsequent mortgage debt thereby resulting 
has not been transferred atall. It does not 
seém tous therefore that this case is any 
authority for the conclusion come to by the 
learned trialJudge. But quite apart from 
this, it is clear that throughout the proce- 
eding the rents and profits received by the 
Receiver have been made over without ques- 
tion by anyone to the applicant. “It had 
never been suggested that anyone else 
had any prior. claim to these rents and 
profits. The review application was merely 
filed for the purpose of having a clerical 
error put right, and in deciding the applica 
tion the Judge should, in our opinion, have 
confined himself to that matter. 


For these reasons we are of opinion that 
the application must be allowed. We set 
aside the orders of the trial Judge directing’ 
an inquiry to be -held as to whether the 
mortgage toPe Than was-.or was not a 


(1) 66 Ind, Cas, 168; AI R 1922 Mad. 344: 44 M: 
965; 4. ML J 297; 14 L W 379; (1921) M W N 
204.- : 
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genuinetransaclion. We find that the 
amount still due under the decree is 
Rs. 2,898-15-3 and that thesum now in the 
hands of the Receiver out of the rents and 
profits of the mortgaged property and out 
of the sale proceeds should be paid towards 
the satisfaction of that amount. . The res- 
pondent, Pe Than, will pay the applicant 
the cosisof his application in this Court, 
Advocate’s fee three gold mohurs. 

Das, J. I agree. i 

NA. Application allowed. - 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1640 of 1931. 
November 21, 1932. 
BHIDE, J. i 
BADRI DAS - PLAINTIFF - APPELLANT 
VETSUS 
BESU — DEFENDANT AND CTAERS —PLAINTIFFS 
- — RESPONDENTS, ; 
_ Mortgage—Mortgage by way of conditional sale— 
Essential characteristics of—Benyal Regulation 
XVII of 1806~—Foreclosure proceedings—Failure 
to take—Suit for possession by mortgagee—Whether 
maintainable—Linuitation Act (IX of 1908), 8. 19— 
Acknowledgment and novation distinguished. 

The essential characteristic ofa mortgage by way 
of conditional saleis that on breach of the condition 
of repayment within the stipulated period the con- 
tract exhausts itself and the transaction is glosed and 
becomes one of absolute sale to be enforced by 
foreclosure A mortgagee cannot, therefore, give up 
the condition as to sale and treat the mortgage as an 
‘ordinary one. Shearam Singh v. Babu Singh (1), 
relied on. ‘ 

Where the mortgagee by way of conditional sale 


“has not taken foreclosure proceedings under Bengal 


a SANAN XVII of 1806, no suit for possession can 
ie. 

Where undera mortgage *deed executed in 1911, 
the mortgage amount was payable in five years, 
and if not paid within that time the mortgagee was 


‘to take possession as owner, but the mortgagee ‘did 


not take possession and the mortgagor in 1927 made 
an acknowledgment in the mortgagee's bahi account 


“to the effect that interest on the mortgage had been 


paid up to date and that a specified amount was due 
under the mortgage deed : 

‘Held, that the acknowledgment did not amount 
to anovation of contract and being unregistered 
could not create acharge on the property. | 

Held, also, that even if the mortgagee had a remedy 
to sue for money, it was barred by time. 


Second Civil Appeal from the decree of 
the District Judge, Hoshiarpur, dated the 


Subordinate Judge, Kangra District at 
cae dated the 11th of August, 
1930. ; : 


Mr. Mehr Chand Mahajan, for the Ap- 
pellant. 

Mr. Fakir Chand, for the Respondents. 

Judgment. —This second, appeal arises 
out ofa suit for recovery of Rs. 1,900. by. 


-9th of May, 1921, affirming that of the Senior -` 
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the sale of a house, which was alleged to 
have been mortgaged in plaintiffs favour 
by the deed dated the 10th July, 1911. 
According to the terms of the deed the 
-mortgage money was payable within five 
years, and if it was not so paid, the mort- 
gagee wus entitled to take possession as 
owner of the house. The mortgagee, how- 
ever, did net take possession of the house. 
On the 9th March, 1917, the mortgagor 
made an acknowledgment in plaintiff's bahi 
to the effect that interest on the mortgage 
debt had been paid up to date and that a 
sum of Rs. 950 was due under the registered 


- mortgage deed. On the 21st of February, 


1929, the mortgagee instituted the present 
suit for recovery of Rs. 1,900. The defend- 
ant resisted the suit on the ground that 
the mortgagee was only entitled to claim 
possession of the mortgaged property ac- 
cording to the-terms of the mortgage deed 
and the present suit for recovery of Rs. 1,900 
by sale of the house was not maintainable. 
This plea has’been upheld by the courts 
below and the suit has been dismissed. 
Plaintiff has preferred the second appeal. 

The learned Counsel for the appellant 


has urged that it was open to the mortgagee ' 


to give up his right to claim possession 
of the mortgaged properly and {o sue for 
„recovery of the amount due to him by sale 


“and that in any case he was entitled to do 


so on the basis of the acknowledgment made 
by. the defendant on the 9th March, 1917, 
which has been referred to above. 4 

It was suggested in the grounds of ap- 


_ peal that the mortgage deed was only in 
“the nature of a hyfothecation bond, but on 


a perusal of the deed, there seems to be 
no doubt that the mortgage was in the form 
of a mortgage by way of conditional sale. 
The learned Counsel's contention that it 
was open to the mortgagee to give up the 
condition as to sale and treat the mort- 
gage as an ordinary mortgage is not sup- 
ported by any authority. It was observed 
in Sheoram Singh v. Babu Singh (1) that 
the essential, characteristic of a mortgage 
by way of conditional salé is that on breach 
of the condition of repayment within the 
stipulated period the contract exhausts it~ 
self and the transaction is closed and be- 


comes one of absolute sale to be enforced 7 


by foreclogure. 


It was next suggested that it was the ` 


mortgagor's duty to put the mortgagee in 
possession of the property after five years 
and as he failed to do so,-the mortgagee 

(1) 94 Ind. Cas. 849; 48 A 302 at p. 309; 24 ALJ 


. +95; AI R 1926 All. 493. | - : 
. 


badri Das v. Bust. 
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was entitled to sue for recovery of .the 
morlgage money on the principle of cl: (d) 
of s. 68 of the Transfer of Property Act. 
But there seems to be nothing in the deed 


` to show thatit was the mortgagor’s duty to 


put the mortgagee in possession. The mort- 
gagee had admittedly made no such de- 
mand and, in the circumstances, I do not 
think, the principle of cl. (d) of s. 68 of the 
Transfer of Property Act, can have any 


-applicability to the circumstances of this 


case. . . 

The next contention of the learned Coun- 
sel forthe appellant..was that in view of 
the acknowledgment of the 9ih March, 1917, 
which was made after the default, i. e., 


‘after the expiry of the first five years 


within which redemption was permissible 
but was not affected, the mortgagee was 
entitled to recover the mortgage debt by sale 
of the property. But this contention also 


does not seem tobe sound. The acknow- 


ledgment was merely to the effect that in- 
‘terest had been paid up and that Rs.. 950 
‘were still due on the basis of the registered 
deed of mortgage. Even if this acknow- 
ledgment was held to import a promise to 
pay, it ‘could at the most. have enabled the 
mortgagee to sue for a money decree. The 
acknowledgment was made in 1917, and the 
period of limitation even for such a suit 
-had expired long: before the institution of > 
the present suit. : 

The learned Counsel next urged that the 
acknowledgment should be looked upon as 
a novation of the contract and pointed out 
that there is no bar in s. 92 of the Indian 


‘Evidence Act, to the terms of the original 


contract being varied by the acknowledg- 
ment in writing. The wording of the ac- 
knowledgment, however, does not show 
any novation of the contract. All that it 
says is that Rs. 950 was due on the registered 
deed. The acknowledgment is not registered 
and by itself it could not create any 
fresh charge on the property. f 

Lastly, the learned Counsel requested that 
if it was held that the mortgagee was only 
entitled to possession, the plaintiff may be 
permitted to amend the plaint and sue 
for possession. But the learned Counsel 
had to admit that he had not taken the 
necessary foreclosure proceedings under 
Bengal Regulation XVI of 1806, which is in 
force in this Province and consequently no 


suit for possession can lie at present. 


The decision of the courts below must, 


-therefore, be upheld. The appeal is dis- 


missed with costs, 


Nea. Appeal dismissed. 


f 
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_ BOMBAY HIGH COURT. 

Criminal Revision Application No. 411 
. of 1932 

January 20, 1933. 
MURPHY AND BROOMFIELD, JJ. 
In re RAMCHANDRA BABAJI 
os GUJJAR. 4 

Criminal trigl—Stay of criminal proceedings— 
Pendency of civil suit between parties — Delay in 
filing criminal complaint—Intention to prejudice civil 
litigation. 
| The discretion to be exercised by the High Cotrt 
in ordering stay of criminal proceedings cannot be 
crystallized into a hard and fast rule, and must 
largely depend on the circumstances of each case. 
One point of importance is whether the criminal 
complaint has been filed before or after the civil suit. 
If it is filed afterwards an intention to prejudice the 
civil litigation may often be suspected, especially 
when there has been a long delay. An intention 
to prejudice the civillitigation can hardly be any- 
thing buta matter of inference. Anna Ayyar v. 
Emperor (1),explained. In re Devji valad Bhavani (4), 
distinguished. l . , 

Criminal Revision Application against an 
order of the Magistrate, First Class, at 
Chikodi. 

Mr. G. C. O'Gorman (with him Mr. G. P. 
Murdeshwar), for the Petitioner. 
`- Mr. A. G. Desai, for the Opponent. 

Mr. P. B. Shingne, The Government 
Pleader, for the Crown. 


Judgment.—This is an application for 
stay of criminal proceedings pending the 
decision of the civil suit in which it is con- 
tended that the same matters are in issue. 
Certain other prayers have been made in 
the application, but those have been given 
up. 
The material facts are these:— 

‘The applicant has a brother, named 
Lalchand whose house has been rented to 
the Nipani Municipality, or to the School 
Board of that Municipality, it is not quite 
clear which. Lalchand is, therefore, entitl- 
ed to rent from the Municipality. On the 
other hand, he has to pay taxes to the Mu- 
nicipality and there appear to have been 
disputes between them. On March 7, 1932, 
Lalchand brought a suit against the Muni- 
cipality for rent and also for an injunction 
restraining the Municipality from recover- 
ing taxes... The opponent is the Chief Exe- 
cutive Officer of the Municipality. - After 
the filing of the suit he levied a distress on a 
motor garage belonging to the applicant 
and took away certain goods to recover the 
amount alleged tobe due from Lalchand 
on account of taxes. 
applicant is that the opponent was under 
the impression that the applicant had insti- 
gated Lalchand to bring this suit and that 
therefore he levied this distress mala fide, 
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The allegation of the. 
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On March 18, 1932, ithe applicant brought 
a criminal complaint against the opponent 
and another Municipal Officer charging 
them withthe offences of housebreaking, 
theft and trespass, The complaint was not 
proceeded with, and was dismissed under 
s. 203 of the Criminal Procedure Code, on 
March 31, 1932. It has been alleged by the 
applicant that proposals were thereafter 
made by the opponent for a settlement of 
the matter and that because of these propo- 
sals he did not apply to the District Magis- 


trate to get his criminal complaint restored 


tothe file. On September 7, 1932, the ap- 
plicant brought a suit against the Munici- 
pality and the opponent to recover damages 
for wrongful distress. We have been in- 
formed that the summons in the suit was 
not served upen the opponent until Octo- 
ber 12, 1932, but as it was a suit against the 
Municipality previous notice of it must have 
been given, and we think there cannot be any 
doubt that the opponent must have come to 
know about it when, or shortly after the 


` plaint was presented. Then on September 


20, 1932, thirteen days after the filing of the 


-plaint in the civil suit, the opponent filed 


a criminal complaint of defamation against 
the applicant and the defamation is al- 
leged to consist of the charges which the 
applicant had made against the opponent 
in his complaint of March 18, 1932. The 
applicant asks that the trial of this defa- 
mation case, the complaint in which was 
presented after the filing of the suit, should 
be stayed until the suit has been decided. 
It is contended that the material issues 
must be the same ih the two cases, viz,, 
whether the applicant’s garage was broken 
open and if so, whether it was done bona 
fide and so on. . 


, Mr. O’Garman, who appears for the ap- 
plicant, relies on Anna Ayyar v. Emperor 
(1), where it was held that the defendant in 
a civil suit ought not to be allowed to pre- 
judice the trial of such a suit by launching 
and proceeding with a criminal prosecution 
on the same facts against the plaintiff and 
his. witnesses, and such, proceedings, if 
launched, will be stayed by the High Court 
in the exercise of its powers of superintend- 
ence. There are certain passages in the 
judgment in that case which perhaps indi- 
cate that the Madras High Cowrt took the 
view that a criminal prosecution on the 
same facts must necessarily prejudice the 
trial of a suit, so that the mere pendency of 
a civil suit instituted before the criminal 


(1) 30 M 226; 6 Cr, L J 131, 


. 


criminal proceedings. 


e 
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complaint would be préund for staying the 


to lay down that proposition, then it appears 
to be contrary to the view which was taken 
eby the High Court in Jehanzir v. Framji 
(2). But I doubt very much whether there 
is anything in the judgment in the latter 
case which can fairly be relied upon as an 
argument against- staying the criminal 
proceedings in this present case. Mr. Just- 
ice Mirza,in the course of his judgment 
cited apparently with approval, a passage 
from the judgment in Raj Kumari Debi v. 
Bama Sundari Debi (3) (p. 619*):— ; 

“In the present case, the prosecution in the Criminal 
Court is for defamation which is altogether a private 
prosecution...... No court can take cognizance of an 
offence like this, except upon a complaint madè by 
the person aggrieved thereby...... In such a case, it 
seems to me rather undesirable that both the civil 
and criminal cases should go on simultaneously at one 
and the same time." ` aa 


Later on the learned Judge points out the 
distinction between public and private pro- 
secutions. He says (p. 96957) :— 

“Where itis public, the court, as a rule,in th 
exercise of its inherent jurisdiction, would not stay 
criminal proceedings, Where itis private, as in the 
present case, there would not be the same reluct- 
ance onthe part of the court to interfere with 
criminal proceedings.” , 

From a further passage in Mr. Justice 
Mirza’s |. judgment it appears that the 
court in that particular case would actually 
have made the order for stay which was 
in fact refused, had there not been an 
undertaking that the plaintiff in the civil 
suit, who was there the complainant in the 
criminal proceedings, would not make 
money out of the dduble litigation. 


The case of In re Devji valad Bhavani 


(4), relied upon by Mr. Justice Patkar in 


_support of the proposition that the mere 


pendency of a civil suit or appealis not it 
itself a sufficient ground for staying 
criminal proceedings, is quite clearly dis- 
tinguishable from the present case as there 
was a public prosecution which had been 


‘instituted before the suit was filed. It 


may be noted also that Mr. Justice Candy 
who decided that case began his judgment 
with these words (p. 0844) :— 

“No doubt this court has often acted on the 
principle that criminal proceedings should not go on 
during the pendency of civil litigation regarding the 


(2) 112 Ind. Cas. 477; 30 Bom, L R 962; 29 Or. LJ 


(3) 23 C 6:0. 

(4) 18 B 581. 

*Page of 23 O. [Kd | 

+Page of 30 Bom. L., R—!Ed.] 
Page of 18 B- [Bd]. . 


If it was intended ` 
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same subject-matter. | But we do not think that this 


“is an invariable rule,’ 


Mr. Justice Patkar also cited Anna Ayyar 
v. Emperor (3), to which I have already 
referred and expressed no disapproval of 
it. Idonotthink it can be said, therefore, 
that there is anything in Jehangir v, Framji 


(2) which can besaid to be really -inconsis- 


tent with the Madras case-if*the proposi- 
tion laid down in the latter be taken asa 
general and notas an invariable rule. Mr. 
Justice Patkarin his judgment has men- 
tioned certain tests, but it need not be 
supposed that they were intended to be 


- exhaustive. Infact, they have not been 


treated as exhaustive, as I pointed out 
recently in In re Nomanbhat Ahmedalli 
Tapia, [Criminal Revision Applications 
Nos. 289 and 389 of 1982 decided by Mur- 
phy and Broomfield, J., January 11, 1933 
unreported]. As the learned Judge himself 
said, the discretion to be exercised by the 
High Court in ordering stay of criminal 
proceedings cannot be crystallized into a 
hard and. fast rule, and must largely 
depend onthe circumstances of each case, 
One point ofimportance obviously is whe- 
ther the criminal complaint has been tiled 
before or after the civil suit. If it is filed 
afterwards an intention to prejudice the 
civil litigation may often be suspected 
especially when, as in the present case, 
there has been a long delay. We cannot 
help feeling that ifthe opponent here had 
felta genuine grievance about the com- 
plaint which was dismissed on March 31, 
1932, he would -probably have made ‘his 
complaint of -defamation earlier. An 
intention to prejudice the civil litigation 
can hardly be anything but a matter of infe- 
rence, so that even taking the criterion men- 
tioned by Mr. Justice Patkar, I am not pre~- 
pared to say that it is not satisfied in the pre- 
sent case. The learned Magistrate, who dealt 
with the application made to him for stay 
of the proceedings, appears to have been 
under the impression that the civil suit and 
the criminal complaint of defamation were 
quite distinct and independent, but we 


“do not see how that can be the case. 


Mr. Desai, who appears for the opponent 
has stated that he does not object to the 
criminal complaint being stayed until the 
disposal of the civil suit, although he says 
naturally that he makes no admissions ag 
regards certain facts alleged in the appli- 
cation, Without expressing any opinion 
as to these allegations, we hold that this ig 
a proper case to stay thecriminal proceeds 
ings untilthe civil suit is disposed of, 


f- 


r 
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1933 QURBAN HUSSAIN SHAN V. #AZAL SHAH. 163. 
We, therefore, make the Rule absolute. possession of one-half of the land and 
and order accordingly. . . s g receive one-half of the profits. Talib Hus- 
NA. Rule made absolute. ~ _ sain Shah and Gauhar Shah are now dead. 


momma an 


LAHORE HIGH COURT. < ' 
First Civil Appeal No. 1012 of 1928. 
: November 7, 1932. 

TEK CHAND AND MONROR, Jd. 
QURBAN HUSSAIN SHAH AND 
ANOTHER — PLAINTIFFS—APPELLANTS 

VeETSUS 
FAZAL SHAH—DEFENDANT— 
h RESPONDENT. 

Coniract—Illegality—Contract contravening statute 
—Right to recover moneys under collateral agreements 
—Colonization of Government Lands (Punjab) Act (IV 
of 1919), s. 19. ` a 

In 1917, G bought with the sanction of the Ool- 
lector*a tenancy which was held on horse breeding’ 
terms. Prior to the purchase G had made an oral 
agreement with T and Q that they would advance 
half the purchase money of Rs.-10,000, pay half the 
outgoings and have possession of one half of the. 
land and receive one half ofthe profits Though 
the agreement was a void agreement under s. 19 of 
Act V of 1912, the parties to it observed it loyally 
for several years and in 1922, G executed a formal 
written document in which after reciting the earlier 
transaction of 1917, heexpressly made an agreement 
to the effect that the enjoyment of the lands should 
continue as before, but incase ofa breach of the 
agreement it was provided that-he, and after his death 
his children, should pay the sum of Rs. 10,000 to the 
other parties tothe agreement. G's son obtained an 
order’ ejecting T's sons and the latter sued to recover 


‘Rs. 10,900 : 


Held, that there was nothing illegal in the agree- 
ment of 1922, nor was there any reason for holding 
it a transfer of the land and even if it be by the 
provisions ofthe Act void it is not necessarily 
illegal, and soeven apart from the express provision 
to pay the sum of Rs. 10,000 the sum originally 
advanced, namely, Rs 5.000 would be rcoverable 
even though the attempted dealing with the land is 
inoperative. Har Nath Kunwar v. Inder Bahadur 
Singh (1), followed. i 

Held,.further, that the profits received could not 
be set off against the _sum advanced. 


First Civil Appeal from the decree of the 
Senior Subordinate Judge, Shahpur at 
Sargodha, dated the 3rd January, 1928. 

Messrs. Feroz-ud-Din and R. C. Soni, 
for Mr. S. K. Ahmad, for the Appellants. 

Messrs. Bhagu Ram Kapur, and S.L. 
Puri, for the Respondent. : 


"Monroe, J.—On the 20th November, 
1917, Gauhar Shah bought with the sanc- 
tion of the Collector a tenancy which was 
held on horse breeding terms. Prior tothe 
‘purchase Gauhar Shah had made an oral 
agreement with Talib Hussain Shah and 
Qurban Hussain Shahthat they would ad- 
vance ‘half ‘the ‘purchase money. of 
Rs. 10,000, pay half the outgoings and have 


agreement 


. quently this agreement was, bad 


Plaintiff No. 2 Sadiq Hussain Shah is the 
sonof Talib Hussain Shah and defendant 
Fazal Shahisthe son of Gauhar Shah..  _ 

Though the agreement was a void agree- 
ment under s. 19 of Act V of 1912, the 
parties toit observed itloyally for several 
years and on the 26th September, 1922, 
Gauhar Shah, who evidently was then 
getting old, executed a formal written 
document in which after reciting the 
earlier transaction of 1917 he expressly 
made an agreement to the effect that the 
enjoyment of the lands should continue 
as before, butin case of a breach of the 
it. was provided that 
he, and after his death his children 
should pay the sum of Rs. 10,000, 
to the other parties tothe agreement. On 
the death of Gauhar Shah not long «after ` 
the execution of this agreement the defen- 
dant succeeded tothe tenancy which was 
mutated inhis name and he then obtained 
fromthe Collector an order ejecting’ the 
plaintiffs. On aie 

The plaintiffs have brought the present 
suit for the recovery of the sum of 
Rs..*10,000 under the agreement of the 
26th “September,” 1922. The first issue 
which was foughtin the trial Court was that 
the transaction for sharing the enjoyment 
of the lands.was illegal and that. omes 
an 
nothing could be recovered under it. The 
trial Judge heldthat the plaintiffs had no 
interest inthe land but that nevertheless 
they could recover the sum advanced to 
Gauhar Shah for the purchase of the land,. 
that is, Rs. 5,000, andthe Judge then pro- 
ceeded to hold that as they had been in 
possession for nearly ten years they must 
have amply compensated themselves for 
the amount of Rs. 5,000 alleged to have 
been advanced by them and accordingly 
he dismissed the suit. 

It hasbeen argued strenuously before us 
that the agreement for a division of the 
land was illegal and that consequently the 
agreement being for an illegal considera- 
tion nothing could be recovered ‘under it. 
In my opinion the effect of the agreement 
ofthe 26th September, 1922, Which [hold 
to bein itself an agreenient entifely dis- 
tinctifrom that of 1917, was tosprovide that 
a certain state of affairs, namely, the joint 
occupation of the land should continue but 
ifthat state of affairs should be brought to 
anend by Gauhar Shah or his SUCCESSOTS 


then he or they should pay the sum of 
Rs. 10,000. This sum of Rs. 10,000 may 
have been fixed as the sum representing 
the value of the half share of the land at 
the date of the agreement or it may have 
represented the sum advanced and a 
deterrent penalty. I can see nothing 


illegal in this agreement nor is there any - 


reason for holding it a transfer of the 
land and evenifit be by the provisions of 
the Act void il is not necessarily illegal, 
and so even apart from the express provi- 
sion to pay the sum of Rs. 10,000, I think 
that the sum originally advanced, namely 
Rs. 5,000 would be recoverable even though 
the attempted dealing with the land is 
inoperative and in this behalf I would rely 
on Har Nath Kunwar v. Inder Bahadur 
Singh (1), a decision of the Privy Council. 
I do not follow the reasoning of the trial 
_ Judge when hesets off the profits received 
against the sum advanced. The: profits 
received were in the nature of income, the 
sum advanced was a capital- sum and 
while I think that nothing more than the 
Capital sum itself can now be recovered, 
if there is to be any set off it should be of 
the interest on the capital sum and the 
work done by the plaintiffs and their pre- 
decessors as against the prons received by 
them out of the land. 
Accordingly I, would “allow this appeal 
‘and give the plaintiffs a decree. for the sum 
of Rs. 5,060 with costs in bóth courts 
against "the estate af Gauhar Shah de- 
bene! i ` f 
aoe Chand, J.—I agree. - 
Appeal’ allowed: 


5 TÌ Ind. Cas, 629;45 A179; A IR1922 PO 
403; 90& A LR20;90L J - 65%: 44MLI 
489; 37 OL J 346; 27 O WN 949; 50.1 A 69;18L 
W 383; 26 O 0 223; 33M LT 216; 5P LT 281; 2 
Pat. LR 237 (P O). 
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BOMBAY HIGH COURT. 
Second- Civil Appeal No. 519 of 1929. 
November 8, 1932. l 
BAKER AND RANGNEKAR, JJ. 
- UMAKANT BALKRISHNA— 
-DEFENDANT—APPBLLANT 
versus ` 
MARTAND KESHAV—PLAINTIFF— 
l RESPONDENT. 
~ Hindu Taws Joint Hindu family—Powers of 
Manager—Disckarge of debt—Discharge given by 
junior member. whether binding on family— Contract 
Act (IX of 1572) s 63—Sccpe'of—English Law. . 
Under Hindu ‘aw, itis onlythe karia or the 
manager ‘of a joint Hindu femily. who can bind the 
Emily by eiccharge of a debt: A-discharge ‘-given 
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by any other member of the family will not be 4 
valid discharge binding onthe family. [p. 168, col. 
1. ; 
londer s 63 ofthe Contract Act every promisee 
may dispefise with, or remit, wholly or in part, the 
performance of ihe’ promise made to him, or may 
extend thetime for . such performance, or may 
accept instead ‘of it any satisfaction which he thinks 
fit. This section is a wide departures from the Eng- 
lish Law. [p. 168, col. 24] 


Second Civil - Appeal from the decision 
ofthe District Judge at Ahmednagar, in 
Appeal No. 269 of 1927, modifying the 
decree passed by the First Class Subordi- 
nate Judge at Ahmédnagar, in Civil Suit 
No. 61 of 1925. 

Mr. G.C.O'’Gorman, ‘with him Mr. J. G. 
Rele), for the Appellants. 

Mr. H.C. Coyajee). with him Mr. D. R. Pat- 
war dhan), for the Respondents. 

- -Rangnekar, J.—These two appeals and 
the revision application arise out of suits 
filed by one Balkrishna against the defend- 
ants to recover the amounts due to him on 
promissory notes passed in favour of “the 
shop of Balkrishna Saraf”, Shortly after 
the institution of the suit Balkrishna died, 
and on -an application by his two sons, 
Umakant and Narhari, the -plaint was. 
amended and they were brought on record 
as heirs and legal representatives of the 
deceased plaintiff.. The principal suit in 
which evidence was recorded was suit No. 61 
of 1925. The defendants put ina written 
statement in December, 1925, and the main 
defence.was that the claim of the plaintiffs 
under the promissory note was satisfied- by 
payment made to Narhari, the younger son, 
in respect of whichthe latter had passed a 
receipt. It may be stated that the total 
principal sum due to the “shop of Balkrishna 
Waman Saraf” was about Rs. 5,380 exclusive 
of costs and interest. Besides that there ` 
was an outstanding decree for Rs. 1,033. 
with interest and costs. According to the 
defendants they paid about Rs. 3,625 in full 
satisfaction of all these claims and obtained 
three receipts, the receipt relating to the 
¢laim.in the principal suit being ‘obtained 
in' 1925. By his reply the plaintiff Umakant 
contended that the receipt passed-by Narhari 
did not amount to. a valid discharge of the 
debt which was due to the joint family of 


-which he and his father were members - and 


of which he was the karta afterthe death of 
his father. He further contended that the 
payment, if any, was fraudulent inasmuch 
as if was made not only after a public notice 
given in two newspapers warning all the 
debtors of -the shop not to make any pay- 
ment to Narhari because he was a profligate 


-and a wastrel-and dissipating the family 
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property, bit even after a specific notice 
given to the defendants tothe same effect. 
"He further contended that nothing in fact 
was paid. by the defendants to the -plaintiff. 
The receipt, Ex. 50, after referring to the 
respectiye promissory notes, stated that a 
settlement was made by mutual consent and 
theclaim which came to more than Rs. 3,000 
was settled for Rs.2,500, which was paid in 
cash to Narhari. It further recited thag if 
Umakant raised any objection in respect 
of the same, Narhari was to be liable for the 
same, and that on no account were the 
debtors to be troubled. This receipt as 
well as the others were admittedly passed by 
Narhari. 

The trial Court raised three issues which 
are at page 8 of print. 
held that the alleged satisfaction relied upon 
by the defendants was not binding against 
plaintiff No.1 asthe manager of the family. 
He further held that in fact no moneys were 
paidto Narhari, and in the result he passed 
a decreein favour of the plaintiff. Defend- 
antsappealedto the District Judge from 
this judgment, and the learned District 
Judge held that, in any event, Narhari was 
bound to the extent of his share in the 
family property, but that Umakant was not. 
The learned Judge, therefore, modified the 
decree of the trial Court by ordering that 
the plaintiff should recover a half of the 
substantive amount decreed by the trial 
Court which would represent Umakant’s 
share in the debt due to the family firm. 
Second Appeal No. 655 jraises the same 
question in respect of the second promissory 
note between the parties,and the revisional 
application similarly relates to the claim 

` of the plaintiffin respect of the third. It 
appears that by consent of the parties these 
cases were heard together and it was agre- 
ed that the decision in one case should 
govern the other two cases. Accordingly, 
all these matters were heard together by 
both the courts below and one judgment 
recorded. Subject to Mr. Limaye’s objec- 
tion as regards the revisional application, it 
is understood that the controversy between 
the parties in all these three cases should 
be determined by one judgment in this court 
also. 

It seems to me to be clear from the record 
that it was common ground that “the shop 
of Balkrishna Waman Saraf”, as appears 
fromthe judgment of the learned District 
Judge, “was a joint family concern of which 
Balkrishna and his two sons, Umakant and 
Narhari, were ownersas membersof a joint 
Hindu family”, We must, therefore, take 
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this finding, and deal with the appeals on 
the footing that the promissory notes in 
question were passed in favour of the joint 
family consisting of Balkrishna and his two 
sens, Umakant and Narhari. : 

Itis argued by the learned Counsel on be 
half of the defendants that there was 
nothing to show on the plaint, or on the 


face of the promissory notes that there was° 


any ancestral joint family business, and 
that, therefore, the position was that the 
shop of Balkrishna Waman Saraf constituted 
a partnership between the father Balkrishna 
and his two sons, Umakant and Narhari. A 
short answer to the argument is that this 
case was never made out by or on behalf 
of the defendants, and that the burden 
of making out this case really rested on 
them. The position in law with regard 
to this question is clear. Where property 
has been acquired in business by persons 
constituting a joint Hindu family by their 
joint labour, the question arises whether 
the property so acquired is joint family 
property, or whether it is the joint prop- 
erty of the acquirers, or whether it is 
ordinary partnership property within the 
meaning of the Indiam Contract Act. If 
it is the joint family property, the male 
issue of the acquirers take interest in it 
by birth. If it is the joint property of 
the acquirers, it willpass by survivorship, 
but their male issue will not take any 
interest in it by birth. If it is partner- 
ship property, then its devolution would 
be governed by the Indian Contract Act. 
So that in each case, different considera- 
tions would arise and different results 
follow, and ifit was the contention of the 
defendants that this receipt which was 
challenged on behalf of Umakant was 
binding on him on the ground that the 
shop of Balkrishna Waman Saraf was a 
partnership concern and that the receipt 
was passed by one of the partners Narhari, 
the burden of making out this case rested 
on the defendants. No issue on this point 
was asked for, no suggestion to this effect 
was made anywhere, and it is now too 
late for the learned Counsel to raise this case 
in second appeal. 
- It was found by the trial Court that 
no payment was made by defendants to 
Narhari, and that Narhari was a wastrel 
and dissipating the family mofeys and 
executing receipts without receiving proper 
or adequate consideration. The finding of 
the trial Judge was accepted by the appel- 
late Judge as regards Narhari’s character, 
position and antecedents, The learned 
e 


“1 MWN 442, 
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District Judge, however, came to the 
‘conclusion that as it was not proved that 
‘Narhari was a lunatic or an idiot, he 
must have received something; but what 
he received the learned Judge was unable 
to state. This is what he says at 


_ “I am, therefore. of the opinion that the receipts 
‘In question must have been passed by Narhari after 
taking some amounts, the exact quantity of which 
At is difficult to determine.” 


‘Speaking for myself, it is difficult to 
accept this as a finding of fact. But for 
‘the purpose of disposing of the point 
-which arises in this caseit may be assum- 
.ed that some payment was made to Narhari 
when this receipt was passed. 

As stated above, after Balkrishna’s death 
-his two sons were brought on record. -Ýt 
is not necessary to consider the question 
,whether in the case of a joint Hindu family 
.when a suit is instituted by the Manager 
.on behalf of the family, whether on the 
-death of the Manager his sons should be 
‘brought on record in. accordance with the 


- provisions of O. XXII of the Civil Pro- 


cedure Code. It has been held by the 
‘Lahore High Courtin Atma Ram v. Banku 
Mal (1), that in-such a case it is not 


_ necessary to bring the sons on record, but 


that the next succeeding karta should be 
“brought on record. One thing, however 
is clear that neither the trial Court nor 
the Appellate Court held that Umkant 
and Narhari were brought on record as 
heirs of Balkrishna. But assuming that 
they were brought, on record as heirs, I 
think the appellants would be in a better 
position under the decisions of the Indian 
High Courts. If they were co-heirs, it 
seems to me that the defence in this case 
must fail, firstly, because one co-heir cannot 
give a valid discharge in respect of a 
debt due to the ancestor without the con- 
currence of the other co-heirs, and, secondly, 
a fraudulent payment madeto one co-heir 
is under no circumstances a proper pay- 
ment and would not amount to a valid 
discharge. In Ankalamma v. Chenchayya 
(2), it was held that one co-heir by a single 
promise is not entitled to give a valid 
discharge in respect of a promissory note 
executed in favour of his ancestor. In 
Skeik Ibrahim Tharagan v. Rama Aiyar 


(3), it was held* that payment to one 
. (D) 125 Ind. Oas 369; 11 Lah. 598; A IR 1930 
ve - 561: Ind, Rul. (1930) Lah.609; 81 P L R 


~ (2) 45 Ind, Oas 419; 41 M637;7 L W 221: 
LJ 315; 23 M L F 215 aii 


(3) 10' Ind. Cas, 874; 35 M 685; 21 ML J 508; (1911 
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member of an undivided Hindu family or 
to one of several joint creditors wil] not. 
operate as a payment to all members or 
creditors if the payment is made fraudul- 
ently to one and not for the benefit of 
all.. The learned District Judge atcepted 
this position, but he thought that under 
the decision in Sheik Ibrahim Tharagan 
v. Rama Aiyar (3), the - person receiving 
payment would in any case be bound as 
regards his share in the debt. I am 
unable to agree with him. The only point 
which arose in that case was whether a 
fraudulent payment made to one cc-heir 
would amount to a valid discharge and 
the answer was in the negative. In -this 
case if it were necessary to express an 
opinion, I would hold that payment alleged 
to have been made to Narhari was a 
fraudulent payment, and, therefore, would 
not bind the other heir. But having 
accepted the authority in Sheik Ibrahim 
Tharagan v. Rama Aiyar (3), T think the 
‘couclusion. to which the learned District 
eee came was wrong. He says at 

“Assuming that Narhari has received something 
it would be most inequitable to give his-firm, that 
is, to him and his brother, a decree for the whole 
amounts due under the promissory notes lf Narhari 
chose to wipe oft these debts by receiving not even 
the full amount of his own share, it is his business and 


he cannot in equity claim any relief against a fraud 
to which he himself was a party.” 


I take exception to this part of the 
judgment where the learned Judge speaks 
of the share of Narhari in.the debt. If, 
as in this case, it was a joint family debt, 
I am unable to understand how it can be 
said that a member of a .family had a 
definite share in that debt, because under 
the ordinary Hindu Law until partition 
no member of the family can as sich say 
that he is entitled to any definile share 
in any particular family property. Itmay 
be stated that both Umakant and Narhari 
are not without issue. 

In my opinion there are many points of 
resemblance between Ankalamma v. Chen- 
chayya (2), and the present case. It was 
held in that case that the principles 
applicable in the case of co-heirs 
would also be applicable to the 
case of co-parceners. But I think the 
real question in this case is whe- 
ther a discharge given by a junior member 
of a joint Hindu family amounts to a valid 
discharge of a debt due to thefamily, or 
whether inorder to be binding on the. 
family it must be given by the manager of 
the family. It has been found by the triaj 
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pa 


1933 


Court, and there is no finding of the District 
Judge on this point, that Umakant was 
the manager. of the family to the knowledge 
of the. defendants. In the absence of any 
evidence to the contrary, I think under 
Hindu, Law the eldest son of the deceased 
father would be the karta of the family. 
According fo Manu the father in the case of 
a joint Hindu family is the manager of the 
family consisting of himself and his descgnd- 
ants and other relations. After the death 
of the father the eldest son generally be- 
comes the manager or karta of the family, 
though it is possible that a more capable son 
may becomethe manager. The joint family 
is governed on the principle of subordina- 
tion .and its affiairs are managed by one 
person whose acts within the scope of his 
authority are binding on the family. Manu 
saysin Chap. IX:— . 

“Asa father (supports) his sons, so let the eldest 
supports his younger brothers, and let them also in 
accordance with the law behave towards their eldest 
brother as sons (behave towards their father)" (108). 
“The eldest alone may takethe whole paternal estate, 
the others shall live under him just as (they lived) 
under their father.” (105). | : 

Tothe same effect is the text of Narada 
in Chap, KILI: — 

“Or the senior brother shall maintain all (the junior 
brothers), like a father, if they wish it, or even the 
youngest brother, if able! the well being of a family 
depends on the ability (of its head)." (5) ‘Sacred 
Books of the East). : 2 

Apart from the finding, therefore, to which 
1 have referred, I think, even under the 
ordinary Hindu Law Umakant would. be 
she karta of the family. 


The position of the karta has been defined 
and recognised in several well-known deci- 
sions of the courts, Speaking generally, 
the karta represents the joint family in all 
its affiairs and transactions or concerns 
with the outside world, provided they. are 


for family necessity. In an early decision | 


of this court it was held that a Hindu family 
is regarded as a corporation whose interests 
are necessarily centred inthe manager, the 


: presumption being thatthe manager is act- 


ing for the family unless the contrary is 
shown: Gan Savant.Bal Savant v. Narayan 
Dhond Savant (4). 
debts and borrow moneys for legitimate 


-and proper purposes ofthe family, and then 


his acts would bind thefamily. ` In Kishen 
Parshad v. Har Narain Singh (2), their 
Lordships of the Privy Council held that 
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besides the power to contract debts for tha 
family business, the manager has the power 
of making contracts, giving receipts, and 
compromising or discharging claims ordi- 
narily incidental to the business, and with- 
out a general power of that kind, it would 
be impossible for the business to be carried 
on. In Pitam Singh v. Ujagar Singh (6) it 
was held thata compromise entered into by 
the manager bona fide for the benefit of the 
family binds the other members of the 
family including the minors. In Jagan 
Nath v. Manna Lal (7) it was held ‘that the 
manager has the power to refer to arbitration 
disputes relating to the joint family prop- 
erty, provided such reference is-for the bene- 
fit of the family. In Bapu Tatya v. Bala 
Ravji (8) it was held that the manager has 
powertogive a valid discharge for a debt 
due to the joint family, and hénce if one of 
the members is a minor, he cannot claim 
the benefit of s. 7 of the Indian Limitation 
Act. This case was followed in another 
decision of the same court in Supdu Daulat 
Singh v. Sakharam Ramji (9). Recently the 
Legislature by the 


that in respect ofa liability of a Hindu un- 
divided family an acknowledgment or pay- 
ment made by the manager shall be deemed 
to have been made on behalf of the family 


soasto keep the debt.alive. These aresome . 


of the principal powers’ of the manager or 
the karta as suchin addition tothe power 


of alienating the family property within - 


defined limits. The decisions of the Privy. 
Councilin Kishen Payshad v, Har Narain 
Singh (5) and Sheo Shankar Ram v. Jaddo 
Kunwar (10) lay down the principle that in 
respect of transactions entered into by the 
manager in his name on behalfof the family 
hemay sue or be sued alone, ‘and that thé 
other members of the family are not necessary 
parties to suchasuit, andon the other hand 
would be bound by the decree made therein. 
This being then the position as to the rights 
and powers of the manager, I think it is 
but a logical corollary from these principles 
to hold that in the case of a joint Hindu 
family it is only the manager who can bind 
the family in such things, such as discharge 


(6) 1 A 651. 
(7) 16 A 231 


(8) 59 Ind. Oas. 759; 45 B 446: 22 Bom. L Re 


1383. 
(9) 110 Ind. Cas. 276; 52B 441; 30 Bom. LR 537; 


AIR 1929 Bom. 13, 
. (10) 24 Ind, Oas. 501; 4LI A 216; 16 Bom. L 

810; 18 OW N 968; 16 M L T 175; (1914) M W 
593: 1L W 645; 200 LJ. 282,35 A 383;12A L 
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J 
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Indian Limitation . 
(Amendment) Act I of 1927, has provided’ 
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of a debt. It.must, therefore, follow that a 
discharge given by any other member of the 
family would not be a valid discharge bind- 
ing on the family. 

| may now refer to a decision of our court 
in Sitaram v. Shridhar (11). That wasa case 
of a mortgage, and it was laid down in 
that case that where property is mort- 
gaged to a person who subsequently dies 
leaving twoor more heirs jointly entitled to 
his estate, payment made by the mortgagor 
of the amount due on the mortgage to one 
of those heirs, without the concurrence of the 
rest, doesnot amount toa valid discharge to 
the mortgagor. The learned Counsel for the 
respondents relies on the concluding part 
of this judgment in which payment received 
by one of the heirs of the mortgagee was 
recognised and treated as a valid payment 
and was taken into account in passing a re- 
demption decree. But the, judgment makes 
it clear that as all the parties interested in 
the mortgage were before the court it was not 
desirable tosend them to a fresh litigation, 
because the court was in a position to 
give complete relief without altering the 
nature ofthe case. It is clear,. therefore, 
that the learned Judges proceeded on equit- 
able principles, because they felt that on 
the materials before them they were able 
to do complete justice. Speaking for 
myself, I think it is difficult for us on the 
facts in this case to give relief to defen- 
dants, if they are entitled to any on this 
equitable principle, because, as I have 
pointed out, the finding of the trial Court 
was that no paymént to Narhari was proved, 
and the finding of the District Judge is too 
vague for the court to act upon. If, 
however, the defendants are ‘entitled to 
proceed against Narhari and havea remedy 
in law, they may be entitled to adopt it. 
In my opinion, therefore, the receipt passed 
by Narhari does not amount to a valid 
discharge and is not binding on the 
family. 

Before parting with the case, I may refer 
toa point raised by the learned Counsel 
on behalf of the plaintiff in support of 
his appeal., He contended that the defend- 
ants pleaded accord and satisfaction, and 
the plea failed as the finding of the learned 
District Judge amounted to this, that a 
smaller sum was paid to the creditors in 
‘discharge ofthe debt. I am unable to 

e accept this argument, as it seems to me 
ethere is a clear difference between the 
English andthe Indian Law on this point, 


_ (11) 27 B 292; 5 Bom. L R 91. 
s 
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In England the law is clear that you 
cannot dischargea debt by payment of a 
smaller sum where the debt is in respect, 
of a liquidated amount. But our law is 
quite different and under s. 63 of the 
Indian Contract Act every promisee may 
dispénse with, or remit, wholly or in part, 
the performance of the promisé made to | 
him, or may extend the time for such 
performance, or may accept instead of it 
any satisfaction which he thinks fit. The 
commentary on that section in Pollock and 
Mulla’s Indian Contract Act states clearly 
that the section makes a wide departure 
from the English common law. , 

For these reasons, I think, the judgment 
ofthe District Judge in the two appeals 
must be reversed and that of the trial 
Court must be restored with all costs 
throughout. The cross-objections in second 
appeal No. 519 of 1929 are not pressed, 
and they must also bedismissed with 
costs. ` 

There now remains the Civil Revision 
Application which, asI have stated, relates 
to a promissory note for Rs. 370. Mr. 
Limaye's point is that the application -is 
not competent under s. 115 of the Civil Pro- 
cedure Code, inasmuch as there is no question 
of jurisdiction involved .in this case. As 
I have pointed out, the. parties in this 
litigation agreed that all the three suits 
should be heard together, evidence in one 
be treated as evidence in others and that 
one judgment should govern all the cases. 
The point was exactly the same inall the 
cases, and ifI have held that the learned 
District Judge was wrong in modifying the 
decree of the trial Court in one, it must 
follow that his decision in the remaining 
suits is wrong. Therefore, the decree made 
by the District Judge in this case is 
also set aside and that of the trial Court 
restored with all costs throughout, 

Baker, J.—I agree. My learned brother 
has exhaustively ~dealt with the question 
of the plaintifis being the membersof a 
joint family. If they are regarded merely 
in the capacity of the heirs of a single 
promisee, the release of the debt by one 
of the heirs of the deceased creditor would 
not beavalid discharge in view of the 
authority in Sitaram v. Shridhar (11). But 
so far as the question of the alleged pay- 
ment to Narhari is concerned, altogether 
putting aside the fact that there is evidence 
that notice was sent to the defendants 
not to pay Narhari, there is a small 
point which has not been mentioned by 
the courts below, as far as I know; and 
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it is this: According to the contention 
of the defendants the sum of Rs. 2,500 for 
which the receipt was passed was paid to 
Narhari on November 25, 1925, and yet a 
‘little over a fortnight later, 7. e., on De- 
cember 11, 1925, Narhari writes Ex. 74 in 
which he states that he is unable “to 
return from Shahabad for want of money. 
If that means anything it means that he 
was not able to raise afew rupees within 
sixteen days of his having received so 
large asum as. Rs. 2,500. This is a very 
clear indication that all the story about 
payment made to Narhari is false. My 
learned brother has pointed out that the 
finding of the District Judge that Narhari 
must have received something, although 
he cannot find what amount he actually 
received, is not really a finding of fact. 
In this viewof the circumstances to which 
Lhave just alluded, if it was necessary for 
me tocome toa finding on the question 
of fact, Ishould hold that nothing was 
paid to Narhari. : 

In these circumstances, I agree that the 
judgment of the Appellate Court cannot be 
sustained and that the appeals should be 
allowed with costs. 

With regard to the revisional application, 
my learned brother has already dealt with 
that point. If that application. had come 
alone for decision, difficulty might have 
arisen on the question of jurisdiction. But 
as a matter of fact all these cases were | 
disposed of by one judgment, and the 
applications to admit the appeals and the 
revisional application were all made at 
thesame time. Where in thetwo appeals 
asin the present casethe decision of the 
lower AppellateCourt has been held, to 
be wrong, I think it would be a denial 
of justice ifwe interfere in the two cases 
and refuse to interfere inthe third. I, 
therefore, agree that the application must 
be allowed and the Rule must be made 
absolute with costs throughout. 

N. ` Appeal allowed. 


od 
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constitutes valid necessity-—-Civil Procedure Code (Act . 


V of 1908), 8.60—Exemption under—Whether can be 
claimed only by judgment-debtor. 

A sale of ancestral property in execution for eatis- 
faction of a decree constitutes a valid necessity when, 
there is no proof that the decree is collusive or 
thatthe debts which resulted in it were immoral or 
illegal. Ran Singh v. Rullia (1), relied on. 


Exemption under s. 60, Civil Procedure Code, can 
ba claimed only by the judgment-debtor. If for 
some reason or other the judgment-debtor has waived 
that privilege, his son cannot complain of his action. 


Second Civil Appeal from the decree.of the 


District Judge, Jullundur, dated the 16th 


of- October, . 1930 reversing that of 
the Subordinate Judge, Fourth Class, 
Jullundur, dated the 21st of July, 1930. 

Mr. Tirath Ram, for the Appellant. 
` Judgment.—In execution of a decree 
against one Batna two houses were attached 
and sold. They were’ purchased by one 
Banta Singh. The plaintiff, whois a minor 
sori of Batna, thereafter instituted this suit 
for a declaration that the houses were 
ancestral and were not liable to be attached 
and sold in execution of the decree. The 
trial Court at first found that the houses 
were not proved to be ancestral and on 
that ground dismissed the suit. On 
appeal, this finding was upset by the 
Additional District Judge and the case 
was remanded for decision of the other 
issues. The other issues framed in the 
case were: — 
“ (1) Whether the decretal debt would 
justify the sale of ancestral property 
against reversioners ? l 

(2) Whether the sale is illegal, and if so, 
to what relief the plaintiff is entitled? 
` These issues were found in favour of the 
plaintiff and the suit was decreed by the 
trial Court. On appeal, the learned 
District Judge held that there being a 
decree against the judgment-debtor and 
the houses having been sold for satisfaction 
thereof, thesale must be held to have been 
effected for valid necessity and was, there-. 
fore, binding on the plaintiff. The appeal 
was accordingly accepted and the plaintifi’s 


. Buit dismissed with costs throughout. From 


this decision the plaintiff has preferred . a 
second appeal to this court. 


The learned Counsel for the appellant has, 


raised two points, viz., (1) that it was 
incumbent on the auction-purchaser to 
prove the original’ debts which had resulted 
in the decree and to show that they were 
not illegal or immoral; and (2) that one of 
the houses had been exempted from attach- 
ment on the ground that it hdd been occu- 
pied by the judgment-debtor ag an agri- 

i e 
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culturist and in the circumstances that the 
sale of that house was, at any rate, void. 

As regards the first point, itis true that 
the onus was originally on the alienee, but 
as soon as the alienee showed that the sale 
had been effected for satisfaction of a 
decree against the judgment-debtor, the 
onus was shifted to the plaintiff. The 
learned Additional District Judge in 
remanding the case had not decided, as 
urged by the learned Counsel that the 
decretal debt would not constitutea valid 
necessity. Hehad merely decided that the 
property was ancestral and remanded the 
case for trial of the remaining issues. 

The learned'Counsel next tried to distin- 
guish the present case onthe ground that 
the houses were soldin execution of a decree 
and inthe circumstances, only the right, 
title and interest, of the judgment-debtor 
could be sold. But it is not alleged that the 
judgment-debtor’s title was defective. It 
is truethat the property has been held to be 
ancestral; but that only gives the plaintiff a 
right under custom to challenge an aliena- 
tion, if it is made.without valid necessity: 
Ran Singh v. Rullia (1) on which the 
learned District Judge has relied clearly 
shows that a sale in execution for satisfaction 
of a decree constitutes a valid necessity. 
The appellant was not able toshow that the 
decree was collusive, or that the debts 
which resulted init were illegal or immoral. 
In the circumstances the sale must be held 
to have been effected for valid necessity. 

The next contention of the learned Counsel 
that one of the houses had been exempted 
from sale under s, 60 of the Civil Pro- 
cedure Code cannot, by itself, help the 
plaintiff. This was decided by the learned 
Additional District Judge in remanding 
the case and the decision was clearly right. 
Exemption under s. 60 of the Civil Pro- 
cedure Code can only be claimed by the 
judgment-debtor. If, for some reason or 
other, the judgment-debtor chose to waive 
that privilege, the plaintiff cannot complain 
of his action. 
the alienation on the ground of want of 
valid necessity. But such necessity having 
been found to exist, plaintiff is out of 
court. , 

I dismiss the appeal with costs. 

“oN, ee Appeal dismissed. 


(1) 68 Ind. Oss. 99; 3 Lah. 139; A IR 1922 Lah. 299. 


MATYARJAN BIBI V. ABDUL SHEKa 


Plaintiff can only challenge- 


6 ` A 


14510. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No, 983 of 1930, 
July 11, 1932. 
Moxergi, J. 
MAIYARJAN BIBI AND ANOTHER— 
PLAINTIFFS—APPELLANTS « 
VETSUS 4 - 
ABDUL SHEK—DEFENDANTS 
— RESPONDENTS, > 
Civil Procedure Code (Act V of 1908), s:-105, 0. 
XXII, r.8—Death of plaintif during pendency’ of 
suit—Substiiution of two persons as heirs—Court 
finding that there are. other heirs—Suit, if abates 
—Order allowing substitution, if can be questioned in 
appeal—Suit for khas possession— Procedure 


It is quite open to a court when an application 


X, 


for substitution ismade and the court finds that all . 


the heirs of a deceased person have not come forward 
to apply to be substituted in his place to refuse ta 
make an order for substitution upon the ground that 
there are other heirs who ought to have joined in the 


application. But if some of the heirs make such an ` 


application disputing the right of other persons to 
claim*as heirs and proceed to maintain that applica- 
tion by taking up the position that the other persons 
are not heirs, the court as soon asit finds that the 
applicants are not the entire body of heirs is not 
precluded from making an order for substitution in 
their favour and can substitute them reserving, of 
course, for its consideration the question as to whee 
ther such persons should be permitted to maintain 
the proceedings in the place of the dead person, 
Fajar Banoo v. Rahim Bax (i), distinguished. 
Musala Reddi v. Ramayya (5), relied on. [p. 172, cols 
LJ 

So far asthe Calcutta High Court is concerned it 
is well settled that an order allowing a substitution 
or setting aside an abatement passed by a trial Court 
cannot be questioned inan appeal from a decree in 
view of the provisions of s. 105, Oivil Procedure 
Code. [p. 172, col. 2.] 

Where in a suit for khas possession, on the death 
of the plaintiff two persons are substituted in his 
place but the court finds that the suit is not main- 
tainable as such by reason of the fact that all the 
persons who should have joined as plaintiffsin the 
suit were not on the record, the court is at liberty to 
make proper orders enabling some of those parties 
who may in the circumstances be entitled to claim 
joint possession with the defendant to amend their 


Mig 


plaint and proceed with the suit thereafter. [p. 173, - 
] 


col, 1 : 

Second Civil Appeal against appellate 
decree of the Sub-Judge, First Court, Farid- 
pur, dated the 30th November, 1929. 

i Mr. Bansorilal Sarkar, for the Appel- 
ant. 

Mr. Surajit Chandra Lahari, 
Respondents. 

Judgment.—This is an appeal by the 
plaintiffs from a suit which they had in- 
stituted for recovery of khas possession or 
in the alternative recovery of possession 
jointly with defendant No. 1. There was 
originally a prayer for wasilat but the 
same was withdrawn with liberty to institute 
a fresh suit for the purpose. The suit was 
originally instituted by one Kedari Mondal. 


for the 
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. He died during the pendency of the suit 
and upon that his widow arfd his daughter 


applied to be substituted in his place. An 
order was made for such substitution and 


the suit proceeded with these two persons as . 


the plaintiffs. Afterwards as appears from 
the judgment of the learned Munsif, the 
defendant preferred an objection on the 
ground that Kedari had left two other heirs, 
one of the name of Samir and the othe» of 
the name of Felu, they being cousins of 
Kedari and were residuaries under the 
Muhammadan Law. The Munsif dealt-with 
this objection in these words:— 


“Admittedly Kedari left no son. Then according 


to Muhammadan ‘Law the widow gets two annas, the 
daughter gets eight annas and the residue goes ‘to 
Samir and Felu, ifthey be cousins of Kedari. But 
this omission to make Samir aad Felu parties does 
not. vitiate the suit. The plaintiffs, the widow and 
daughter claimed the entire four annas of Kedari. 
If by law they cannot get it then they can claim 
their ten annas.” 

On the merits, the Munsif found that 
Samir and Felu were really cousins of 
Kedari and that the plaintiffs could at 
best get a 10 annas share and no more. 
As regards the other question that arose on 
the merits the learned Munsif held that the 
purchase alleged to have been made by 
Kedari on which the plaintiff's claim in 
= suit rested was not approved and that 

edari had no possession. The Munsif 
accordingly dismissed the suit. The plaint- 
iffs, that is to say, the widow and the daughter 
of Kedari, thereupon preferred an appeal. 
Before the Subordinate Judge, at the hearing 
ofthe appeal the respondents, that is tosay; 
the defendants in the suit,took a preliminary 
objection to the effect that the appeal was in- 
competent as the suit had abated because 
of all the heirs of Kedari not having been 
made parties to the suit. The Subordinate 
Judge dealt with this matter as a prelimin- 
ary point and on considering the evidence 
came tothe same conclusion as the Munsif, 
namely, that Samirand Felu were also heirs 
of Kedari. Having come to this finding, 
the Subordinate Judge proceeded to hold 
that as all the heirs of Kedari were not 
substituted on the record the whole suit 
had abated. He relied upon a decision of 


this court in the case of Fajar Banoo v.’ 


Rahim Bua (1). It appears also that at the 
hearing of the appeal the Pleader for the 
plaintiffs filed a petition asking that the 
plaintiffs might be allowed to bring Felu 
and Samir on the record if they were found 
to be the heirs of Kedari. The learned Sub- 


(1) 115 Ind. Cas. 184; AIR 1929 Oal. 26; 32 OW 
N 1020. 
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ordinate Judge, however, held that tha 
whole snit had already abated even when 
the suit was pending in the trial Court and 
that these persons could not be legally 
made parties at the stage at which that 
application was made. In this view of the 
case, the learned Subordinate Judge 
without going into merits, dismissed the 
appeal holding that the suit had abated, 

Plaintiffs have then preferred this second 
appeal. In the appeal it has been urged 
on behalf of the plaintiffs that when the 
substitution had already been made by the 
trial Court the question before the Sub- 
ordinate Judge was not really a. question 
as to whether the suit had abated or not 
by reason of all the heirs of Kedari not 
having come forward to apply to be sub- 
stituted in his place, but that the real 
question was whether the two heirs of 
Kedari, namely, the widow and the daughter 
who had been substituted in the place of 
Kedari were entitled to proceed with the 
appeal, that 1s to say, with the prayer 
which they had made in the piaint. It 
has been argued further that although in 
such astate of things the prayer for khas 
possession was not maintainable yetin view 
of the fact that the shares of these two 
persons were not disputed it should have 
been held that they were-entitled ta goon 
with the suit and the appeal in so far as 
their claim for khas possession jointly 
with defendant No 1 was concerned, which 
as already stated, was one of the prayers 
in the plaint. On behalf of the respon- 
dent, however, reliance has been placed 
upon the decision in the case of Fajar Banoo 
vy. Rahim Bux (1), upon which the learned 
Subordinate Judge has relied and to which 
reference has already been made. The 
argument on behalf of the respondent is 
that an application by some of the heirs of 
a deceased appellant is not an application 
within the meaning of O. XXII, r.3 ofthe 
Code, and that when such an application 
is made the court should regard it as not a 
proper application under that rule, but 
should, on finding that there are other heirs 
of the deceased appellants,reject the said ap- 
plication as one not made in accordance 
with law. ; 

The argument is that inasmuch as in 
the present case it was only* two of the 
heirs of Kedari who had made the applica: 
tion no order for substitution should have 
made on it, but that the court should have 
proceeded to deal with. the matter as if no 
application had been made for substitution 


within time and inthat view of, the matter: 
R e 
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should have dismissed the suit. Reliance 
for this position has been placed upon a 
number of cases to which I shall presently 
refer. The respondent as already stated 
strongly relies upon the following passage 
in the decision of this court in the case of 
Fajar Banoo v. Rahim Buz (1): 

“On bebalf of the appellanis it is urged that 
O. XXII, r. 3 does not apply because an application 
for substitution was duly made by the ‘legal 
representative’ of Abdul Majid within O XXII, r 3, 
In our opinion, ‘legal representative’ in O XXII, r. 3 
means the legal representative or representatives 
of the deceased plaintiff, or all the representatives of 
whom the representative applying knew or ought te 
have known: [see Ghamandi Lal v. Amir Begum 
(2), and Haidar Husain v. Abdul Ahad (3)]. It well 
may be thatifone or more of the legal represen- 
tatives are unknown or all unwilling to join in the 
application under O XXII, r. 3, different considera- 
tions will arise, and that a bona fide application by 
allthe representatives who are willing to join in 
making the application will be a sufficient compliance 
with O.XXIi,r. 3: see Bhikaji Ram Chandra v. 
Purshottam Das (4}, Masala Reddi v. Ramayya (5) 
and Abdul Rahaman v, Shahab-ud-din (6)”. 

Now, it cannot be gainsaid that an appli- 
cation in order tobe a proper application 
in consequence of which no abatement 
would be possible must be one made by all 
the heirs of a deceased person. But if an 
application is made by some of the heirs 
and nothing is stated as to whether there are 
other heirs in existence or not or whether 
the other heirsif in existence had refused 
to join in the application or not, when an 
order for substitution has already been 
made on the application such an order 
cannot possibly merely for that reason be 
regarded as an order made. illegally or with- 
out jurisdiction upo& the view that the 
application itself was one which did not 
come within the purview of O. XXIL r. 3. 
It is quite opento a court when an appli- 
cation for substitution is made and ‘the court 
finds that allthe heirs of a deceased person 
have not come forwardto apply tobe sub- 
stituted in his place to refuse to make an 
order forsubstitutionupon the ground that 
there are other heirs who ought to have join- 
ed inthe application. Similarly, the court 
would be perfectly justified in refusing to 
make an order for substitution upon an, 
application of this character ifit finds that 
it was not bona fide made or that other per- 
sons who ought to have been informed about 
or asked to joinin the application were not 

° so informed or asked, 


(2) 18 A 211; A W N (1894) 22 

(3) 320 A 117; 5A LJ 62; A W N (1908) 41. 
(4) 10 B 220. 

(5) 23M 125; 9 ML J 313. 
(6) 55 Ind. Cas, 883; AIR 


1920 Lah. 228; 1 L 481; 
‘BOP W R 1929, f 


MATYARAJAN BIBI V. ABDUL SHEK. 6 


$ 


14510 


But I am not prepared to hold that if 
some of the heirstmake such an application 
disputing the right of other persons to claim 
as heirs and proceed to maintain that appli- 
cation by taking up the position that the 
other, persons are not heirs, the. court 
as soon as it finds the applicants 


from making an order for substitution in 
their favour and cannot substitute them 
reserving of course forits consideration the 
question as to whether such persons should 
be permitted to maintain the proceedings 
in the place of the dead person. 

It has been argued on behalf of the res- 
pondent that it is necessary in order to 
maintain that application as a proper one 
that it should be distinctly stated that the 
other heirs had been informed and they 
had refused to join. I do not think that 
there is any sound reason at the back of any 
such proposition, if it isto be regarded as a 
proposition of universal application. It 
cannot be laid down that in all cases it is 
the dutyof the applicants who find it to 
their convenience to.come forward and. apply 
to be substituted to go and beg of other 
persons who may not be willing to come 
forward and join with them. The whole 
question, therefore, is whether the persons 
who have been substituted are persons who 
are competent to maintain the appeal and 
the suit. It may well be pointed out that so 
far as this court is concerned it is well 
settled that an order allowing a substitution 
or setting aside an abatement passed by a 
trial Court cannot be questioned in an 
appeal from a decree in view of the provi- 
sions of s. 105, Civil Procedure Code, and the 
trial-Court having already made an order 
for substitution in favour of the appellants 
it was not open to the Appellate Court to 
hold that such substitution was wrongly 
made. My attention has also been drawn to 
certain other cases amongst which I consider 
it necessary to refer to one and that is the 
case of Musala Reddi v. Ramayya (5). In 
the decision of the learned Judge in that - 
case will be found reference to several other 
cases and the whole principle has been dis- 
cussed. 

But it will be seen also that the learned 
Judges in that case expressed the view that 
where an application had been made by 
some of the heirs not joining with them the 
other heirs owing to their unwillingness to 
join with them or forsome other reason but 
in Consequence of a bona fide belief that it 
was unnecessary forthem to make a joint 


are not the entire body of heirs is precluded | 


Oo 
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application on behalf of all, the mere fact 
that all the heirs had nottjoined would not 
make the application one not entertainable 
under the Code for ihe purpose of substi- 
tution. It is quite true that in the present 
case it, had been found as a fact that the 
persons who have been left out were réally 
two of the heirs of the deceased plaintiff. 
But their right as such heirs was disputed 
and nothing can befound on which it could 
be said that they did not entertain “the 
bona fide belief in their mind that the 
other persons had no right to come in and 
join with them as plaintiffs in placeof the 
deceased plaintiff. I am of opinion, there- 
fore, thatthe learned Subordinate Judge, 
in holding that the suit had abated not- 
withstanding that the order for substitution 
had been made by the trial Court in favour 
of the present appellant, had not taken 
the. correct view of the law or of the cir- 
cumstances of the case. In my opinion, 
the real question for consideration of the 
learned Subordinate Judge was whether it 
was open to the plaintiffs who were the 
appellants before him and who had substi- 
tuted themselves in the place of the deceas- 
ed plaintiff to proceed with the appeal, that 
isto say, with the prayers contained in 
their plaintin the suit and if so to what 
extent. 

Now, from a decision of this court inthe 
case of Hari Charan Moulik v. Kali Pada 
Chakrabarti (7), it would appear that in the 
circumstances such as these where the 
prayers for khas possession is not maintain- 
able by reason of the fact that all the 
persons who should have joined as plaint- 
iffs in the suit were not on the record, the 
court is at liberty to make proper orders 
enabling some of those parties who may in 
the circumstances be entitled to claim joint 
possession with the defendant to amend 
their plaint and- proceed with the suit 
thereafter, It has been argued on behalf 
of therespondent that that case is distin- 
guishable because of the fact that in the 
present case there was only one plaintiff 
and an application for substitution was 
madeon his death by some only of his 
heirs whereas in the case aforesaid there 
were several plaintiffs some of whom had 
died andin their place no ‘substitution 
had been made. I do not think there can 
be any such distinction on principle. The 
case just cited, in my opinion, should be re- 
garded as affording a true guide for the 
court inso faras the present case is con_ 


- (7) 119 Ind. Oas. 814; ATR 1929 Cal. 519; 56 O 622; 
33-0 W N 359; Ind, Rul. (1929) Cal, 814, 
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cerned. Following the decision in that case 
the order that I propose to make is to set 
aside the decree from which the ‘present 
appeal has been preferred and send the 
case back to the court of the learned Sub- 
ordinate Judge in order that he may allow 
the appellants before him to amend their 
plaint, by striking out therefrom such of 
the prayers as are not maintainable at their 
instance and in the absence of the other 
heirs of Kedari, and then to allow them to 
proceed with ihe appeal in so far as the 
¥emaining prayers are concerned. The 
learned Subordinate Judge will deal with 
the merits of the case and consider and 
deal with all other questions that will 
arise in connection with the suit and the 
appeal before him. So faras the costs of 
this appeal are concerned,I make noorder. 

Leave to appeal under s. 15, Letters 
Patent, has been asked for. But I do not 
think that itis a fit case in which ‘such 
leave should be granted. 

N. Order accordingly, 


LAHORE HIGH COURT. 
Criminal Miscellaneous Petition No. 101 : 
of 1933. 
July 18, 1933. 
Monroe, J. 
DURGA DAS—AccusED —PETITIONER 
VETSUS 


EMPEROR—Opposits Party. 

Criminal Procedure Cote (Act V of 1898), 8, 526— 
Application for transfer—Irregularities in trial 
calculated to prejudice aceused—Finding that accused 
isin fact prejudiced—Whether  necessary—Reason« 
able apprehension of bias —Circumstances. 

Where in an application for transfer in a criminal 
case it is clearto the High Court that there have 
been many irregularities in the trial, which are 
caleulated to prejudice the accused, it is unnecessary 
that the High Court should find that the accused. 
is in fact prejudiced. 

Where itis found that when the application for 
transfer was made the Magistrate continued the 
hearing ofthe case and pending the hearing of the 
application, he cancelled the bail of the accused, 
involving them inan application to the Sessions 
Judge ina further application for bail which was 
granted andthe granting ofwhich indicated that 
there was no good reason for the cancellation, the 
accused may be said to have a reasonable apprehen- 
sion of biason the part of the trying Magistrate, 

LA 

Criminal Miscellaneous Petitién for trans- 
fer of the case from the Court of the Magis- ,° 
trate, First Class, Hissar, to some other 
court of competent jurisdiction in some other 


district, 


14 
` Mr. Gobind Ram Khanna,. for the Peti- 
tioner. ` Leni, Tto 


Mr. Anant Ram Khosla, for the Crown. -~ - 
Order.— This is an application by the .~- 4 


accused for transfer from the Magistrate of 
a case involving a serious charge against 
them. Many grounds for transfer have 
been put forward; but itis unnecessary to 
deal with them all. It is clear that : there 
have beena good many irregularities in the 
trial, which are calculated to prejudice the 
accused. 5 À | 

In my opinion, the accused have good rea- 
son for thinking that the Magistrate 1s 
prejudiced against them; it is unnecessary 
that I should find that heis in fact preju- 
diced and I have reached no conclusion on 
‘that point. < 

1 hold that the accused may have a rea- 
sonable apprehension of bias, because} when 
the application for transfer was made the 
Magistrate continued the hearing of the case 
and pending the hearing of the application 
he cancelled the bail ofthe accused, invol- 
ving them in an application to the Sessions 
Judge ina further application for bail which 
was granted and the granting of which 
indicated that there was no good reason for 
thecancellation. ” The applicants in open 
court and by their Counsel have stated that 
they donot, seek a re-hearing from the com- 
mencement and ask that thé proceedings 
already had stand good. WAN 

Accordingly, 1 order that this case be 


a 
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transferred to a Magis trate of the Karnal - 


istrict to be selected by the District 
Magistrate of that district, that Counsel 
‘appear before such Magistrate on the 3rd 
of August to arrange for the continuance of 
the trial and that the trial do proceed before 
such Magistrate from the point which 
it has now reached; and that any witness 
who gave evidencé before the charge was 
framed and has not been re-called after the 
charge for further cross-examination shall, 
ifthe accused so desire, be re-called for 
further cross-examination; this last direction 
will include the witness Shiv Charan Dass. 

LN. Petition accepted. 
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_Civil Appeal No. 145 of 1923. 
n f Deĉember 1, 1932. 
E PAKENHAM WALSE, J. l 

‘HARIHARAN PATTAR—APPELLANT 
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Civil Procedure Code (Act V of 1908), ss. 47, 65, 


— RESPONDENT. 6 
0. XXI, r. 100—Mortgage decree—Deeree-holder pur- 


chasing property —Application for possession under: ' 


0. XI, r. 100 by putme mortgagee—Alternative prayer 
for crops under 3 47—Whether can be entertained. 
—Transfer of Property Act (IV of 1882), s. 8— 
Purchaser in .court sale—When becomes entitled to’ 
property—Malabar Compensation for Tenani’ Im- 
provement „Act (I of 1900), s. 10--Compensation, if. 
can be given for paddy crops. 

A property was purchased by the mortgagee decree- 
holder in’ auction. B who had been impleaded in 
the suit as a puisne mortgagee filed a petition to have 
the sale set aside. This petition was dismissed and. 
the sale confirmed, B put in an application under 
O. XXI, r. 100 for possession of the property from the 
purchasing decree-holder. In the same application , 
he applied for an alternative relief as regards the 
crops as a party under 8. 47: i : 

Held, that the alternative prayer could not be en- 
tertained in the petition which had been deliberately 
putin to recover possession under O. XXI, r. 100, 
Civil Procedure Code. h 

Unders. 65, Oivil Procedure Oode, and s. 8, Trangs 
fer of Property Act, a purchaser in a Court sale ig, 
entitled to the property from the date of the sale and 
notfrom the date of the confirmation thereof; 
Bhawint Kumar v. Mathura Prasad Singh (1), referr- 
ed to. 2 E 

Quære :—Whether compensation under the Malabar 
Compensation for Tenants, Improvement Act can be 
given for paddy crops. Narayanan Nambudripad v, 
Krishna Pattar (2), referred to, : 

Civil Appeal against an order of the Sub- 
Judge, South Malabar, dated the 3rd July, 
1928. . ies 

Mr. P. G. Krishna Iyer, for the Appel- 
lant. ; are 

Mr. C., Unikonda Menon, for the Respond- 
ent, . 

Judgment:—The appellant before me is 
the decree-holder. The decree-holder was 
the first mortgagee and defendants Nos. 1 
to 15, members of a joint Hindu family 
were the mortgagors. Defendant No. 16 
who is the respondent in this appeal, was 
impleaded as claiming to be a puisne . 
mortgagee in possession. He put in a 
written statement, but remained ex parte 
and his mortgage was not recognized by 
that decree. The decree-holder obtained 
his final decree on 12th July, 1924, and on 
26th November, 1925, applied for sale of . 
the property in pursuance of the final decree, 
‘The sale was not made subject to respon- 
dent’s mortgage. Defendant No. 15 with a 
view to delaying the execution went on 
filing various applications, but they were 
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dismissed. The sale was held on 23%d June, - 


1926, andthe property. was purchased by 
the decree- holder, the appellant: - After the 
sale, defendant No. 16 filed E. A. No, 797 
of 1926 to have it set aside. The hearing: 
of the petition was adjourned several times, 
one of the reasons being the petitioner's 
supposed ill-health and the court finally 
ordered that no further adjournments would 
be granted and that if his illness was 
likely to continue he must get himself ex- 
amined on commission. Finally for default 
of appearance, his petition was dismissed 
and the sale was confirmed on 7th October, 
1926, the confirmation having been delayed 
by defendant No. 16 for about four months 
by various petitions. He then applied to 
have the order dismissing E. A. No. 797 
of 1926, set aside. Again after a number 
of adjournments obtained by him the peti- 
tion was dismissed on which he, took up a 
first appeal and a second appeal to the 
High Court which were also dismissed. 
Failing in all his proceedings he then put 
in an-application under O. XXI, r. 100, for 
possession of the property from the pur- 
chasing decree-holder. -It is important to 
look at his prayers in this petition. They 
were three in number: * 
` “(a) Directing re-delivery of all properties deliver- 
ed under the sale certificate, along with the crops 
theteon for Kanni 1102 which are to be harvested 
through amin to the petitioner and if the court finds 
that there is no reason for it,- granting permission- 
to the petitioner to harvest the same; (b) directing 
the counter-petitioner not to harvest the remaining 
crops till the decision of this petition: (c) directing 
the counter-petitioner to pay the aforesaid 450 paras 
of paddy in case he did not harvest, the remaining. 
harvests and J,500 paras, of paddy in case he should 
harvest the same and also the cost of the petition 
with interest thereon to the petitioner.” ` 


It is perfectly obvious that he could not 
possibly get re-delivery of the .property in 
an application as a party-under s. 47 in the 
teeth of the decree to which he had been a- 
party under which the land has been-sold’ 
and the sale to the decree-holder confirmed. 
There was therefore, no use coming forward: 
with an application for delivery of posses- 
sion under s.47: The only section which 
talks about getting back -possession in 
execution proceedings in such circumstanc- 
es is O, XXI, r. 100, and he consequently- 
‘tried to come under that section. When it 
was obvious that he could not possibly get 
re-delivery of the land he appears to have 
asked the court that he might be given-the 
alternative relief as regards crops as a 
party under s. 47, Civil Procedure Code; 
The learned District Munsif has written an 
order with which Ientirely agree. In that 
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he: states that he: Gould not entertain it in 


that petition which had been deliberately 
put in to recover “possession under O. XXI, 


r.100. He says:” 

“Oo this preliminary ground this petition must 
fail and the petitioner may agitate the other question 
if sə advised in a properly framed petition or may 
avail of the proper remedy in such cases,”- 
that is, the petition as regards some claim 
for crops. The petitioner refused to do this. 
In para. 10 of the counter-affidavit he put 
in O. M. P. No. 4066 of 1926 of this court; 
he said that “no question of amendment 
arises.” He proceeded further to appeal 
against the order of the District Munsif and 
again the ground raised in the appeal relat- 
ed to the recovery of pcssession ofthe land: 
Vide grounds Nos. 3 and 4 in which he re- 
iterates his claim for possession. The 
lower Appellate Court said that the point 
is not seriously pressed before him. Of 
course, not because it was obviously not 
untenable. But the learned Subordinate 
Judge apparently on the ground that there 
was an alternative prayer under s. 47, with 
regard to crops, thought that he was entitled 
to the value of the crops at the time of the 
delivery and remanded the petition to the 
District Munsif for fresh disposal. Against 
this the present appeal has been filed. 


As I said, I am entirely in agréement 
with the original order of the District Munsif 
that the execution petition having been 
primarily preferred under O. XXI, r. 100, 
because that is the only. section in the 
Code under which possession of property. 
can be given to anybody other than the 
purchaser, appellant eould not ask fora 
different and inconsistent relief in that pe- 
tition, In fact it is doubtful. whether there 
was any alternative asked for by him. In 
his petition he asks incl. (a) that if the court 
finds itimpossible to re-deliver the land, 
it should grant him permission to harvest, 
that an injunction should be granted 
against the counter-petitioner not to harvest, 
the remaining crops (cl. b), and that in case 
the appellant should harvest he should be 
directed to pay the damages thereof (cl. e) 
The petitioner was given every chance by 
the learned District Munsif for putting in 
a petition under s. 47 with regard to the 
crops but he refused todo so. On the other 
hand he came to the High Court, said no 
amendment was necessary and proceeded to 


- fight out his preposterous claim to upset in 


execution proceedings the decree granted 
againslhim. So long as hestuckto O. XXI, 
r. 100, admittedly no appeal would lie and 
his appeal petition should have been rę- 


on ung 


>decree-holder, 


lie = * 


- jected. The order of the learned Subo: 
dinate Judge must be.set aside and the 
order of the District Munsif- restored. As 
1 feel no doubt that the“ Féspondeht is: not 
agoing td end his endeavours to” harass’ the 
I think 1 may ‘express an 
-opinion here on some pure questioñs of law 
‘which may shorten “future proceedings. 
Under s. 65, Civil Procedure Code, and 
8. 8, Transfer of Property Act, a purchaser 
ina court sale is entitled to the property from 
the date: of the sale and not from the date 
of the confirmation thereof; See decision in 
Bhawani Kumar v. Mathura Prasad Singh 


ah 


YY may note that throughout the proceed- 
ings of this petition the petitioner never 
put his claim to the patiom on the basis of 
compensation-under the Malabar Tenancy 
Improvements “Act. He put ib on the 
ground that he was entitled to hold the 
property. Even what is alleged to be his 
alternative claim to the crop is to the whole 
crop, not to three-fourths of it as would be 
the case if he were asking for the value of 
improvements under the Malabar Tenancy 
Compensation Act. He never mentions the 
word compensation. I do not propose to 
discuss the question as to ‘whether com- 
pensation under that Act can be given for’ 
paddy crops. One case. is relied on by 
the lower Appellate . Court on the subject: 
Narayanan Nambudripad v. Krishna Pattar. 
(2),, but it was decided on the ground that 
principles’ in s. 108, Transfer of Property 
Act, were analogous to those applicable 
in a case of atenancy terminable at an un- 
certain date.” So, thet case does not decide 
the point whether paddy crops are tenant's 
improvements, and one of the learned 
Judges, Spencer, J.’ expressly doubts it. 
It. may be noted also that s. 10, Malabar 
Compensation for Tenants’ Improvements 


Act, states that.: 

“the compensation to be awarded shall. be three- 
fourths of the sum which the trees or plants might 
reasonably be expected to realize, if sold by public 
auction to be cut and carried away.” 

If it is correct that the decree-holder is 
entitled to the land from the date of the 
sale and not from the date of the confirma- 
tion of sale, then even supposing that the 
respondent is entitled to improvements it 
would only be for the value of the crop 
on that date which the respondent says was, 
in one affidavit, only about.a month old. 


(1) 16 Ind. Cas, 210; 40 O 89; 39I A 298; 16 0 W N 
. 985; 23 M L J 311; 12 M L T 352; (i9123), M WN 244; 
14 Bom. L R 1046; 16 O L J c08-(P. 0). 
n @22 Ind. Oas. 515i A TR 1914 Mad, 225; 0914) 
MW N 160; 15 M L T 160; 26-M L J 348 
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The value of the paddy crop<one aia old 
if harvested and carried away would-be 
nothing. The appeal is allowed with” costs 
throughout: A Sek a 

N. Kon. Appeal allowed. 


+ 


- LAHORE HIGH COURT.. 
$ Second Civil Appeal No. 409 of 1929. 
i October 18, 1932. 
Jai LAL, J. 
MANGLADHA SHAH —PLAINTIFF — 
APPELLANT 
Versus - 
Sayad ABDUL GHANI— DEFENDANT 
—RESPONDENT. | 

= Danilorä and tenant—Rent suit—Registered. lease 
deed—Plea of rescission of lease deed—Oral evidence 
to prove rescission of lease—Admissibility of —Evidence 
Act (L of 1872), $. 92, 

Where in a suit for recovery of rent for five years, 
alleged to be due from the defendant under a 
registered lease, the execution of the registered lease 
was admitted by the defendant who alleged that he 
had never ‘taken possession and that there was 
rescission of the lease, and the plaintiff objected to 
the admission of oral evidence by the defendant 
to prove the rescission of the lease; 

Held,that the view that-the oral evidence was 
admissible was erroneous. Ghanaya Lal v, Rallia 
Ram (1), Mallappa v. Matam Naga Chetty (2) Jagan~ 
nati Kashiram v. Shankar Ganpat (3), relied on. ` 

Second Civil appeal from the decréé of the 
District Judge, Attock at Campbellpur, 
dated the 12th December, 1928, affirming 
that of the Senior Subordinate J udge, 
Attock, at Campbellpur, dated the 20th 
September, 1928. < 

Mr: Shamair Chand, for the Appellant, 

Mr. Ghulam Mohy-ud- din, for the Res- 


pondent. 


Judgment.—This second appeal arises 
out of a suit for recovery of Rs. 1,500 as 
rent for five years, alleged to be due ‘from. 
the respondent under a registered lease, 
The execution of the registered lease was 
admitted by the respondent, but he alleged . 


_thathe had never taken possession of ‘the ex 


land. Inthe witness-box he stated that he . < 
took possession fora short time but found’ 
the land to be unsuitable for the purposes. 


for whichhe had taken it and, therefore, by 


mutuel agreement the lease was rescinded. 
and possession of the land was restcred to 
the plaintiff, who hassince been in posses- 
sion thereof, 

It may be mentioned that Rs. 300 bad been 
paid by the respondent in advance as rent 
for three years. The case for the respondent 
was that this Rs, 300 were allowed tobe 


w, 
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. forfeited hyèthe plaintiff in consideration of the conclusion of the-District Judge on the 


the rescission of the lease. 


+'bheDistrict Judge has found that-the - 


defendant did take possession-ofithe land 
originally, but soonafter there was an agree- 
ment between the parties that the lease 
should *be considered to be rescinded, 
Rs. 300 being forfeited to the plaintiff and in 
consequence of this agreement the*plaintiff 
took possession ofthe property @id*during 


Br ae 


the period of five years for whichythe#rent 


is claimed the plaintiff and not the’¥éspon- 
dent has been in possession of the land. He 
has dismissed the suit holding that a fresh 
agreement rescinding the lease has been 
proved. Ar objection taken by the plaintiff . 
that oral evidence to prove tae rescission of 
the lease which was registered and which 
was required-to.be registered under the law, 
could not be admitted. ` 


The view 6f-the learned District Judge ` 


that oral evidence is admissible under the 
circumstances to prove the rescission of the 
lease is erroneous, as will appear from 
Ghanaya Lal v. Rallia Ram (1), Mallappa 
v. Matam Naga Chetty (2) and Jagannath 
Kashiram v. Shankar Ganpat (3). It has, 
however, been found by the- District Judge 
that during the period for which‘réit is 
claimed by the plaintiff he -+himself:'was-in 
actual Zpossession of the land” “and that 
defendant~was not in possession. In my 
opinion, therefore, theré “has been a failure 
of consideration and the plaintiff is not for 
that reason entitled torecover any rent. 
. The learned: Counsel contends that the 
finding of the District Judge that possession 
was with the plaintiff should not be accepted 
as binding in this court and that the case 
should be remanded for further enquiry” 
‘because no issue was raised on this question. 
The only issue on the merits which as 
framed was, whether the plaintiff was 
entitled to the rent claimed by him, but 
evidence was led by the plaintiff to prove 
that the defendant was in possession during 
the period for which the rent is: claimed 
-andto rebut this evidence the defendant 
produced some evidence which -has been 
“believed by the District. Judge. who has 
definitely given a finding- on the question 
of-possession. He has used -this :finding to 
support his conclusion that there was. a 
rescission .of:the contract. In my. opinion 
there is no necessity to remand-the case-and 


(1) 110 Ind, Cas. 424; 9 Lah 597; A I R 1623 Lab. 873; 


30 PLR 46 < a on 
(2) 48 Ind. Oas 158; 42 M 41; 8 L W 522; (1918) 
M-W'N'719; 33 M D J 555; 24 ML T4005 = 7" 
: (3) 54 Iné.:-Cas: 689; 48 B 557-22 Bom.-L R-38v- 16>- 
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factum of possession is conclusive. 

It was; :alsgiêontended on` behalf of the 
-appgk NGA kbere has- been wariabion in 
-the*pleatlines df) he; deferidant and thatthe 
court hagsinade cut a new case for him. Thefts 
is, howéver = 
because both the parties understood in “fhe- 
trial Court and in the court of the Distriét 


‘Judge what their respective cases were and 


there was no misapprehension in this respect. 
Consequently I dismiss this appeal though 

on grounds different to those found by the 

District Judge and leave the parties to bear 

their own costs in this court. 

ON. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 485 of 1932. . 
December 1, 1932. 

PANCKRIDGE AND PATTERSON, Jd. 
SANTO SINGH - Accusrp — 
PETITIONER 
versus - 
EMPEROR—Obpposite PaRTY.. 


ù Arms Act (XI of 1878), 88. 4, 19 (f) --Loose parts of 


revolver, whether arms— Possession of loose parts, 


whether an offence—Test in such cases. 

Possession of loose parts ofa revolver ` which had 
not so changed their original character as to have 
céased to be parts of a fire-arm, and with nothing 
to suggest thatthey could not be assembled together 
either with or without -otlier:parts in sucha way as 
tô be capable of being used.,.sa a fire-arm, is an 
offence under s. 19 if’, Arms Atf - 
. In such cases the questiog"is not so much whether 
the particular weapon is serviceable as a fire-arm 
but whether it has lost its specific character and has 
so ceased to bea tire-arm. Empress v. Jayarami 
Reddi (2), followed, Queen v. Siddappa (1), not ` fol- 
lowed. s 
. Mr. Janna Nath Borah, for the Peti- 
tioner. ‘ ; 

. Judgment.—This Rule was granted by 
Jack anđďDwarka Nath Mitter, JJ., on. 6th 
June, 1932, and calls on the Deputy. Com- 
missioner of Kamrup to show cause why 
the conviction of the accused and the 
sentence passed on him under s. 19 17), 
Arms Act, should not be set aside on the 
ground that on the findings of fact arrived 
at by the Sessions Judge the petitioner 
was entitled to an acquittal. Owing to 
the course which the proceadings- have 
taken, theresult of the Rule has very little 
importance as the petitioner has now served 
out the sentence imposed upon him. He 
was convicted by an Honorary Magistrate 
of Gauhati of being, in . illegal possession 


no force in this contention: oe 
8 
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ofa revolvér “in loose parts” without a 
license and sentenced to a‘ year’s rigorous 
imprisonment. On appeal the learned Ses- 
sions Judge upheld the conviction’ but re- 
duced the sentence to a period of six 
“months. It appears that a Lox belonging 


~to-the accused was searched at Amingaon 
Railway Station and there was found in 


it a rag in which were tied 21 parts of 
a revolver. These parts were rusty and the 
witnesses before the Magistrate who were 
questioned on the point stated that they, 
at ‘any rate, could not put the parts 
together. The learned Magistrate who is a 
retired Police Officer and thus has an expert 
knowledge of fire-arms saysthatif the 
parts were cleaned and oiled they could be 
used for the purpose for which they were 
originally intended. Both the courts below 
rejected the defence of the petitioner as to 
how he had come to be in possession of the 
articles in question. The only point is 
whether the articles in question are arms 
within the meaning of s.-19, sub-s. (f), 
Arms Act of 1878. “Arms” are not de- 
fined in s. 4 ofthe Act, but it is provided 
that they include fire-aims, bayonets,swords, 
daggers, spears, spear-heads, bows, arrows, 
cannon, parts of armis and machinery for 
manufacturing: arms. 


The petitioner has relied on the case of . 


Queen v. Siddappa (1), wherea Full Bench 
of the Madras High Uourt held that a gun 
rendered unserviceable by the loss of the 
trigger does not fall within the definition 
of “arms” ins. 4, Arms Act 1878, and that 
possession of such a weapon without a 
license is not an pffence under s. (19) (f). 
It is unnecessary for us to criticise the 
reasoning in that case because another Full 
Bench of the Madras High” Court has 
definitely held that the decision in Queen 
v. Siddappa (1), is not correct observing 
that the question is notso much whether the 
particular weapon is serviceable as a fire- 
arm but whether it has lost its spegific 
character and has so ceased to bea fire- 
arm: See Empress v. Jayarami Reddi (2). 
It appears to us that it cannot be said 
that the articles found had so changed 
their original character as to have ceased 
tobe partb of a fire-arm. They were all 
parts ofthe same revolver and there is 
nothing to suggest that they could not be 
assembled ə together either with or without 
other pats in suck a way as to be capable 
of being used as a fire-arm. In the circum- 
stances, wethink that the accused’has been 
(1) 6 M 60; 1 Weir 657 (F B). : 
- (2) 21 M 360; 1 “Weir 659 (F B). 
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rightly convicted and we discharge the 
Rule. ë 


NA, 


Rule discharged. 


7 . LAHORE HIGH COURT: 
Second Civil Appeal-No. 646 of 1932. 
November 21, 1932. 
BHIDE, J. 4 
» RAGHBARDAYAL AND oTHERS— 
DEFENDANTS— APPELLANTS 
: versus - 
Frem PIARE LAL BHORA MAL 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Contract Act (IX of 1872), ss. 218, 280—Unregistered 
association—Servants of association, if liable—Agent 
appointed by more than one principal—Liability to 
account—Eaxtent of—Civil Procedure Code (Act V of 
1908), O. IV, r. 18—Non-joinder—Objection taken 
at the very outset — Dismissal of suit—Propriety 


T'he mere fact that an association, of certain firms 
formed for entering into forward contracts for 
delivery of certain commodities, is not a registered 
body and has no independent existence in law, 
cannot make the servants of the company personally 
liable. Although the Association as such cannot be 
sued, its members will be jointly liable, Jan 
Mohamad v. Changa (1), relied on. : 

When an agent. is appointed by more than one 
priucipal he is liable to them jointly. He is not 
bound to account separately toany one of them and 
if he does so, he is not absolved from his liability to 
the others. Jagdip Prasad Sahai v. Rajo Koer (2) 
and Kadir Bakhsh v. Iaichernessa Shahebani (3), 
referred to. 
~ Where objection as to non-joinder of necessary 
parties is taken at the outset and they are not 
impleaded by the plaintiffs, the suit must be dismissed. 
Mohanauclu Mudaliar v, Annamalai Mudaliar 4) 
and Naba Kumar Hazeev. Radhashyam (5), referred 
to. 

Second Civil Appeal from an order of the 
District Judge, Hissar at Gurgaon. dated 
the 22nd January, 1932, reversing that of the’ 
Senior Subordinate’ Judge, Gurgaon, dated 
the 10th October, 1931. : 

Mr. Kishen Dial, for the Appellant. 

Mr. M. A. Khan, for the Respondent. 


Judgment.— On the 23rd July, 1928, 17 
firms including the plaintiffs formed an 
association called Tijarati Satta Committee 
for entering into forward contracts for deliv- 
ery of wheat. The association was not 
registered. It was agreed that any member 
of the association, who entered into a forward 
contract, should deposit Rs. 25 per every 
hundred maunds of wheat purchased or sold - 
withthe treasurer of the association. The 
association was dissolved on the 27th 
September, 1928. Thereafter, plaintiffs 
instituted a suit for recovery of Rs. 1,935 
alleged tohave been deposited by them in 
respect of the transactions entered into by 
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them. Itwasalleged by the plaintiffs that 
no settlement had been made ‘in..respect of 
the transactions as the associatióñ was dis- 
solvéd before the ‘due dates.’ The suit was 
instituted against defendants Nos. I to 5, 
who wete the servants ofthe association. 
Defendants Nos. 1 and 2 were treasurers, 
defendant No. 3 was an auditor while defend- 
ants Nos. 4 and 5 were accountants. Defend- 
ants raised various objections, pleading 
inter alia that they were merely servants 
of the Tijarati Satta Committee, with whom 
the deposits had been made and were there- 
fore not personally liable and secondly that 
the suit should have been for accounts and 
against allthe members of that Committee. 
The trial Court upheld the latter objection 
and dismissed the suit. On appeal, how- 
ever, tne learned District Judge held that 
the suit was- maintainable ‘against the 
defendants and remanded the case for 
decision of the remaining issues. From this 
decision the defendants have preferred a 
second appeal. 

The learned Counsel for the appellants 
concedes that the Tijarati Satta Committee 
was not a registered company and had no 
legal entity. He however contends that the 
suit should have been brought against all 
the 17 firms who had entered into the agree- 
ment referred to above. Although the as- 
sociation was not a legal entity, it is urged 
that the defendants must be looked upon as 
servants of the 17 firms. a 

It is not disputed that the defendants were 
the servants of the 17 
ponsible to them and that the deposits were 
paid to the defendants in their capacity as 
servants of these firms and not in their 
personal capacity. The question for con- 
sideration, tnerefore, is whether .in the cir- 
cumstances plaintiffs can sue the defendants 


for refund of the deposits paid by them.. 


The learned Counsel contends that they 
cannot, and in support of this contention, 
- he has cited a numberof authorities. 

It seemS clear that the mere fact that the 
Tijarati Satta Committee was nota register- 
ed body and had no independent existence 
in law cannot make the defendants who 
were admittedly mere servants, personally 
liable. Although the association as such 
could not be sued, its members will be 
jointly liable. In Jan’ Mohamad v. Changa 
@) it was held that although an unincorporat- 
ed club could not be sued as such, its 

members could be jointly sued. There was 
really no privity of contractas between the 
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plaintiffs and the defendants who were mere- 
ly servants of the 17 firms. The agreement 
was within this group of 17 firms and defen- 
dants were agents of this group. The 
learned District Judge has held that the: 


r 


defendants are liable to render accounts to,“ 


any one ofthese firms but this view does 
not seem tobe correct. According to law 
when an agent is appointed by more than 
one principal, he is liable to them jointly. 
He is not bound to account to them séparate- 
ly to any one of them and if he does so, he 
is not thereby absolved from his liability to 
others cf. Bowstead on Agency, 8th Edition 
p. 127; Katiar’s Law of Agony (Edition 
of 1928) p. 564-563; Halsbury’s Laws of 
England (Edition of 1908) Vol. I, p. 159; 


Jagdip Prasad Sahai v, Rajo Koer 
(2) and. Kadir Bakhsh v, Raichernessa 
Shahebani 62 Ind. Cas. 766 (3), In 
the present case the deposits were 


admittedly made by the plaintiffs in res- 
pect of a number of transactions entered 
into by them. Some of these transactions 
were between members of the Association. 
The plea of the defendants was that these as 
well as other transactions were settled under 
the instructions of the members of the 
Tijarati Satta Committee. ‘The learned 
District Judge seems to have understood that 
defendants were guilty of misfeasance or 
mal-feasance butthis does not seem to have 
been really the case of the plaintiffs, The 
question whelher anything is due to the 
plaintiffs cannot in the circumstances be 
determined without taking account of all the 
transactions and joining the remaining 16 
firms as parties. ; 

In my opinion, the view of the trial. Court 
on the above point wascorrect. The objec- 
tion asto non-joinder of necessary parties 
was takenat the very outset and as the 
plaintiffs did not implead them, the suit as 
framed against defendants Nos. | to 5 must 
be dismissed: cf. Mohunavelu Mudaliar v. 
Annamalai Mudaliar (4) and Naba Kumar 
Hazee v. Radhashyam 184 Ind. Cas. 655 - (5), 

I accordingly accept the appeal and setting 
aside the decree of the learned District 
Judge dismissthe suit with costs through- 
out. Soros 
N. Appeal accepted. 


~ (2)75 Ind. Oas 1022; 2 Pat. 585; AT R 1923 Pat, - 


(3) 62 Ind. Cas. 766. | 
_, (4) 72 Ind, Cas. 63; A IR 1923 Mad, 337; 44M LJ 
249; 17 L W 241; (1923) M W N 489. 

(5) 134 Ind. Cas. 654; A IR 1931 P O 229; 35 O0 W 
N 977; (1931) A LJ 797;61M L J +294; 34 LV 444; 
540 L:d 274; Ind, Rul, (1931) P O 302; (1932) M WN . 
833 (PO). < . 


180 | 


Second Civil Appeal No. 362 of 1931. 
December 1, 1932. 
BISHESHWAR NATH AND NANAVUTTY, JJ. 
"BECHU SIN GH—DEFENDANT—ÅPPELLANT 


: versus 
BALDEO PRASAD — FLAINTIFE— 
RESPONDENT. á 

Hindu Law— Minor— Mother, if lawful guardian— 
Limitation Act (IX of 1908 , ss 19, 20, 21—Acknow- 
ledgment by. guardian on behalf of miner—Benefit to 
minor—Contract Act (IX of 1872), ss. 62, 68—New 
contract ‘by guardian to pay minor s father's debts and 
to meet expenses of father's funeral obsequies— Whether 
binding on minor. 

Where the mother is not only the natural guardian 
of her minor son but also his legal guardian under 
Hindu Law, she is his lawful guardian within the 
meaning of 8.21, Limitati.n Act, and is competent to 
acknowledge previous debts so asto enable the credi- 
tor to reckon a fresh period of limitation from date 
of acknowledgment. Jtamaswamy Pillai v. Kasinatha 
Iyer i) and Ram Charan Das v Gaya Prasad (2), 


- distinguished. |p 180, col. 1.! 


A‘guardian of a minor cannot acknowledge lia- 
bilities in respect of any debt due from a minor so as 
to extend the period of limitation against the minor 
in accordance with 6s 19 and 20 of the Limitation Act 
unless it was shown that the guardian's act was for 
the protect‘on or benefit of the minor’s property 


‘Annapagauda v Sangadiyyapa (3), relied on. [ibid.] 


Money spent on the obsequies of the father of the 
minor cannot be deeined to be necessaries supplied 
tothe minor within the meaning of s. 68 -of the 
Contract Act (p 181, col 2) 

A contract entered into by a Hindu minor’s mother 
for the payment of the debis of the minor's father 
which the minor was under a pious obligation to dis- 
charge and for-performance of the funeral obsequies of 
the father, is binding on the minor. Patehu Jagan- 
nadhan v. Vajjula Jagannadhan (4), referred to. [p. 


` 180, col. 2] 


Second Civil Appeal against the order of 
the Subordinate Judge, Unao, dated the 29th 
August, 1931. 

Mr. P. M. Chaudhri, for the Appellant. 

Mr. S.C. Das, forthe Respondent. 

_ Judgment ~ This is a second civil appeal 
against.a judgment and decree passed by 
the Subordinate Judge of Unao dated the 
29th of August, 1931, decreeing the plaintiff's 
suit by reversing the judgment and decree 
of the Munsif of North Unao dated the 16th 
of May, 1930, who had dismissed the plaint- 
iff's suit. The defendant. Bechu Singh has 
appealed. 

This appeal arises out of a suit for recovery 
of Rs. 1,728-15-6 principal and: interest 
brought by Baldeo Prasad plaintiff-respond- 
ent against Bechu Singh defendant-appel- 
lant undeg the guardianship of his mother 
Musammat Lachmin. The plaintiff -Baldeo 
Prasad set forth in his plaint that on the 
Ist of August, 1926, Gajodhar Singh, father 
of defendant Bechu Singh had borrowed 
Rs. 975 from the plaintiff and executed a 


BECHU SINGH V. BALDEO PRAGAD. 


2 


‘14510 


pro-note and receipt bearing interest at ten 
annas per cent. per mensem (see Ex. 5), that 
Gajodhar Singh and Bechu Singh defendant 
formed a joint Hindu family, that Gajodhar 
Singh died on the 8th of August, 1926, and 
onthe 12th of September, 1926, Gajodhar 
Singh's widow, the mother andthe natural 
and the legal guardian of her son defendant 
Bechu Singh, borrowed Rs. 400 bearing in- 
teyest atten annas per cent. per mensem 
from the plaintiff for the purpose of perform- 
ing the funeral obsequies of her deceased 
husband Gajodhar Singh, that the plaintiff 
by way of precantion took a pro-note and a 
receipt from Musammat Lachmin, mother of 
Bechu Singh which is Ex. 6 in the present 
suit and that on the 28th of July, 1929, Musa- 
mmatLachmin as the natural and legal 
guardianof her son Bechu Singh executed 
a pro-note for Rs. 1,675 in favour of the 
plaintiffin lieu of the two original pro-notes 
(Exs. 5 and 6) mentioned above. Upon these 
allegations the plaintiff prayed fora decree 
for Rs. 1,728-15-6 principal with interest and 
interest pendente lite and also future interest 
till the date of realisation. 

Various pleas were taken on behalf of the 
defendant in his written statement, but in 
the lower Appellate Court the findings of 
the trial\ ourt that the deceased father of 
the defendant had borrowed Rs. 975 from the 
plaintiff in his lifetime, that after his death 
the defendant's mother had borrowed Rs. 400 
from the plaintiff for the obsequies of her 
late husband, that Musammat Lachmin was 
competent to boriow Rs. 400 for the funeral 
rites of her husband, thatthe pro-note Ex. 1 
dated the 28th of July, 1929, was executed 
by Musammat Lachmin in order to substi- 
tutea new contract for the old contract under 
which the aforesaid two sums of money 
had been borrowed had all been accepted by 
the defendant. Itis therefore -unnecessary 
to discuss the pleas taken in the written 
statement which relate to these matters as 
well as the plea regarding the admissibility 
of the pro-notes in evidence. It is conceded 
before us that the defendant-appellant was 
according to Hindu Law under a pious obli- 
gation to pay both sums of money borrowed 
from the plaintiff namely Rs. 975 and 
Rs. 400 by his father and mother; but the 
learned Counselfor the defendant-appellant 
contends that as Ex. 1, the pro-note of the 
28th of July, 1929, does not mention the 
previous pro-notes and even the receipt 
Ex.2in respect of these pro-notes merely 
refers to the previous pro-notes but 
does not acknowledge the debts due under 
those pro-notes; that, therefore, there is 
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no acknowledgment of the débts of August 
and September, 1926, in this receipt within 
the meaning of s. 19 of the Indian Limita- 
tion Act; that further Musammat Lachmin 
was not the lawful guardian of the defend- 
ant-appellant within the meaning ofs. 21 
of the, indian Limitation Act and that 
the acknowledgment made by Musanimat 
Lachmin was not for the benefit of the 
minor. In support of these contentions 
reliance is placed by the learned Counsel 
for the defendant-appellant upon a ruling 
reported as Ramaswamy Pillai v. Kasinatha 
Iyer (1) and upon a ruling of the Allahabad 
High Court reported as Ram Charan Das 
v. Gaya Prasad (2). In the Madras ruling 
quoted above it is to be noted that the 
guardian was not the legal guardian of 
the minor under Hindu Law. In the 
present case the mother, on the death of 
her husband, was under Hindu Law the legal 
guardian of her minor son. The Madras 
ruling, therefore, hasno applicability tothe 
present case, The Full Bench ruling of the 
Allahabad High Court cited above is also 
not applicable to the present case because 
here the mother is not only the natural 
guardian of her minor son Bechu Singh 
appellant but is also his !egal guardian 
under Hindu Law. The mother being the 
legal guardian in the present case, is 
therefore, also the lawful guardian within 
the meaning of the term as used in s. 2) 
of the Indian Limitation Act, and she 
could, as such lawful guardian, acknowl- 
edge the previous debts so as to enable 
the plaintiff to reckon a fresh period of 
limitation from the time that the ack- 
nowledgment was so made by her. We 
are, however, not prepared to agree with 
the lower Appellate Court that the ack- 
nowledgment made by Musammat Lachmin 
of the previous pro-notes in the receipt 
Ex. 2 was for the benefit of her minor 
son Bechu Singh defendant-appellant. In 
Annapagauda v. Sangadigyapa (3), it was 
held that a guardian of a minor could 
not acknowledge liabilities in respect of 
any debt due from a minor so as to 
extend tne period of limitation against the 
minor in accordance with ss. 19 and 20 
of the Limitation Act unless it was shown 
that the guardian's act was for the protec- 
tion or benefit of the minor's property. 
The learned Subordinate Judge has con- 


(1) 108 Ind. Oas 529; AI R 1928 Mad, 226; (1927) M 
WN 356. | 

(2) 30 A422; 5 A L J 375; A W N 1908, 175; 4 MLT 
49, 

(3) 26 B 221, 
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sidered that the sum of Rs. 400 borrowed 
by Musammat Lachmin from Baldeo Prasad 
plaintiff for the purpose of the funeral 
rites of her husband was money which the 
minor Bechu Singh was bound to. repay 
to the plaintiff under s. 68 of the Indian 
Contract Act. In our opinion money spent on 
the obsequies of the father of the minor cannot 
be deemed to be necessaries supplied to the 
minor within the meaning of s. 68 of the 
Indian Contract Act. We are also very 
doubtful as to whether the fact that three 
days remained for theexpiry of limitation 
for suing on the original pro-notes (Exs. 5 
and 6) before Ex. 1 was executed, really 
constituted any benefit to the minor so 
as to make the acknowledgment of the 
previous pro-notes in the receipt Ex. 2 
binding on the defendant-appellant. 

We are, however, clearly of opinion that 
Ex. 1 of the 28th of July, 1929, constituted 
a new contract within the meaning of 
s. 62 of the Indian Contract Act. The debt 
of Rs. 975 was a debt incurred by the 
father of the minor, and the defendant 
was according to Hindu Law under a 
pious duty to discharge it.. Similarly the 
debt of Rs. 400 incurred for performing 
the funeral obsequies of the father of the 
appellant was also a debt which was 
binding on him under Hindu Law. In 
Patchu Jagannadhan v. Vajjula Jagan 
nadhan (4), it was held that on a contract 
entered into on behalf of a minor by his 
guardian no decree could be passed against 
the minor onhis attaining majority, except 
in which the minor's estate would have 
been liable for the obligation incurred by 
the guardian under. the personal law to 
which he was subject and that a decree 
could be passed against the estate of a 
Hindu minor for a debt contracted by 
his guardian for the marriage of his 
sister, In Trevelyan’s standard work on 
The Law Relating to Minors (1926 Edition 
p. 169) we find the general proposition 


of law laid down as follows :— 
` “Although a guardian may under certain cir- 
cumstances sell or charge his ward's property, he 
cannot bind his ward personally by a simple con- 
tract debt, by bill of exchange, by a covenant, or 
by any promise to pay money or damages, unless 
such promise be made merely to pay or to keep 
alive a debt for which the ward's property was 
Hable.” pe : ad, 

Jn our opinion all the conditions necessary 


to bind the minor Bechu Singh ahd his estate + 


are present in this suit andthe mother as 
the jegal guardian of her son was compe- 


(4) 49 Ind. Oas. 872: 42 M 185; 25 M LT 23; 9L W 
229; 36 M L J 29; (1919) M W N 148 (F. B.) 


e 
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tent to enter into this new contract evi- 
denced by the pro-note Ex. 1 datedihe 28th 
of July, 1929. 

We hold, therefore, that this novation of 
contract was binding on the minor and the 
suit has been rightly decreed. The appeal, 
therefore, fails and is dismissed with costs. 


NA. Appeal dismissed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1469 of 1926. 
13 November 8, 1932. 
.-. ADDISON AND AGHA HAIDAR, JJ. 
FAZAL DIN AND OTHERS—DEFENDANTS— 
; APPELLANTS 5 


Versus 
MILKHA SINGH—PLAINTIFF— 
—RESPONDENT. 
Mortgage—Suit by ` mortgagee for  possession— 
Question of consideration, how far material. 
In a suit bya mortgagee for possession simpliciter 
on the basis of a mortgage deed, the question whether 
the mortgage was fully supported by consideration 
need not be gone into where some consideration has 
admittedly passed. The exact sum due need not be 
determined tilithe time of redemption. Kiman v: 
Sultani Mal (1), Gokul Prasad v. Sitla Prasad (2) 
and Hari Ram Shah v. Mahim Shah (9), referred 


to. 

Second Civil Appeal from the decree of the 
District Judge, Amritsar, dated the 8th 
March, 1926, modifying that of the Senior 
Subordinate Judge, Amritsar, dated the 1st 
June, 1925. : 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. 

Messrs. Badri Das, Fakir Chand and 
Chandar Gupta, for the Respondents. 

Addison, J.—One Milkha Singh sued 
Fazal Din, Ghulam- Mchamad, Rahim 
Bakhsh and Diwan Chand for possession of 
151 kanals 4 marlas of land on the basis of 
four mortgage deeds. Diwan Chand was an 
alienee from the other defendants of a small 
portion of the mortgaged land. The first 
three mortgages were in favour of the 
plaintiff's father while the fourth, dated the 
21st December, 1912 was entered into after 
the plaintiff's father had died and while the 
plaintiff was a minor. It was arranged by 
the plaintiff's mother in conjunction with 
one of his father’s relatives Wadhawa Singh. 
Certain pleas were taken as to [want of part 
of the consideration etc. It was also plead- 
ed that, the Jast mortgage deed had been 
cancelled bythe plaintiff himself. 

The trial Judge held that consideration 
had passed for the first three mortgages 
and further held that the plaintiff himself 
had cancelled the fourth mortgage by notice 
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dated the 7th November, 1922. It was also 
held that Diwan Chand was bound by the 
first three mortgages. Accordingly a decree 
was given to the plaintiff for possession of 
202 kanals 14 marlas of land on the basis of 
the first three mortgage deeds. 

Against this decision Diwan Chand pre- 
ferred one appeal while the three original 
mortgagors preferred another dppeal in the 
court of the District Judge. Diwan Chand's 
appeal was dismissed but the appeal of the 
mortgagors was accepted to the extent that 
the area of the land was reduced from 202 
kanals 14 marlas of land to 75 kanals 16 
marlas of land as it was held that the 
plaintiff was only entitled to possession of 
that area. Against this decision the origi- 
nal mortgagors have preferred this appeal. 

The first point taken was that the Dis- 
trict Judge had not held that full con- 
sideration had passed so’ far as the first 
three deeds were concerned and that he 
should have gone into this question and 
settled it at this stage though the suit was 
one for possession simpliciter on the mort- 
gage-deeds, In the first place the District 
Judge has given a finding that the defend- 
ants, i. e., the original mortgagors, have not 
‘proved want of consideration. Evenif he 
had not done so there is ample authority 
that this is not the stage at which this 
matter should be gone into. Much of tbe 
consideration. certainly was paid and the 
mortgagee is ‘entitled to possession, 
The exact sum io be paid need not he 
determined till the time of redemption. 
The only authorities on this point which need 
be referred to are Kiman v. Sultani Mal (1), 
Gokul Prasad v. Sitla Prasad 56 Ind. Cas. 
B48 (2) and Hari Ram Shah v. Mahim Shah 
111 Ind. Cas. 519 (3). 

The second point taken was that the 
learned District Judge had madea mistake 
in allowing the whole of 6 kanals 2? marlas 
comprised in khasra No. 2968 to be taken 
possession of by the mortgagee as in his 
plaint he only asked for } of that khasra 
number, Thisiscorrect and the appeal must 
be technically accepted and the area decreed 
reduced to 71 kanals 44 marlas, i. e., khasra 
No. 2968 is not decreed in whole but only 
as regards a i share in it. This relief the 
appellants could have got without coming 
here as it was merely a clerical error which 
could have been corrected by the learned 
District Judge. I would, therefore, allow 


(1) 13 Ind Cas. 559; 66 P R 1912; 82 P W R 1912; 148 
PJ RI? 


{2) 56 Ind Cas MR: TOLA 184 
(3) 111 Ind. Cas, 519; A I R 1928 Lah. 668, 
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the respondent-mortgagee his costs of this. 
appeal. ; = : 
Agha Haidar, J.—I agree. 
A. . Appeal allowed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 87 of 1932. 
July 15, 1932. : ° 
Guga AND BARTLEY, JJ. 
KHORSHED ALI BEPARI AND ANOTHER — 
PLAINTIFFS — APPELLANTS 


VETSUS 
PROBHAT CHANDRA DAS—DEFENDANT 
— RESPONDENT. , 

Execution—Decree for specific performance < of 
contract of sale—Order that defendant should execute 
conveyance in favour of plaintiff within a time 
receiving asum of money and in default court to 
execute conveyance— Default —-A pplication by plaintiff 
to court for execution of conveyance —M aintainability 
—Civil Procedure Code (Act V of 1908, 0. XLI, r, 
26 —Order of remand under—If appealable— Memo, of 
appeal, if may be treated as revision. 

A decree for specific performance of a contract 
-for sale was passed by the court. The operative 
part ofthe decree provided that the defendant was 
to execute a conveyance in the plaintiff's favour for 
sale of the properties by accepting the balance of 
the price [from the plaintiff within a certain time, and 
that on default the court would execute and register 
the conveyance on behalf of the defendant. Default 
was made, there “having been no payment of the 
amount for executiou of the conveyance within the 
time specified inthe decree, The plaintiff applied 
for execution and registration ofthe conveyance by 
the court: 

Leld, that the plaintiff had the right to deposit 
the balance ofthe purchase money and requisite 
stamp and registration fee, and get a conveyance 
executed and registered through the agency of the 
court, and the only limitation upon the plaintiff 
being the one underthe law prescribing the time 
within which the decree should be put into execu- 
tion, and the’ steps necessary for the purpose of 
executing the decree and getting the . conveyance 
executed having been taken within ~ the period of 
limitation provided for execution of-a decree, the 
application was maintainable. 

An order of remand purporting to be under O. 
XLI, r. 25, O. P.O., is not appealable, but it is open to 
the High Court to treat the memorandum of appeal as 
an application for revision, Jagathari Saha v. Medini 
Mohan ' Burdhan “ (|), referred to. ` 


Second Civil Appeal against an order of 
the District Judge, Dacca, dated the-. 17th 
December, 1931. : 

Messrs. Upendra Kumar Roy and Nani 
Gopal Das, for the Appellants. 

Messrs.. Apurba Charan Mukherji and 
Manmatha Nath Das Gupta, for the Res- 
pondent. ae rs i 


Judgment.—This appeal has arisen out - 


of an application under s. 47, Civil Proce- 
dure Code, raising objections to the execu- 
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tion of a decree for specific performance of 
a contract.for sale, passed by the Munsif, 
Second Court, Munshigunj,-in the District of 
Dacca, on 11th September, 1930. The opera- 


tive part of the decree was in these terms: è - 


-“The suit be'decreed exparte with costs. The plaint- 
iffs’ right to have the contract for sale of the plaint 
schedule properties for Rs..&01 specifically enforced 
is hereby declared The defendant is hereby directed 
to execute kobala in favour of plaintiff No. 2, for the 
sale of the properties by accepting the balance of the 


price, i. e., Rs. 651 from the plaintiffs] within a month. - 


In default the court will execute and register a kobala 

of sale of the plaint schedule properties on behalf of 

the defendant in execution of the decree on the 

plaintiffs’ depositing into court the balance of the 

poche money and requisite stamp and registration 
e.” $ f h "i 1, $ S 


There was no payment ofthe amount of 
Rs. 651, nor was there any- execution of the 
kobala within the time specified in the 
decree.. The plaintiffs however applied on 
24th Juns 1931, for execution of the decree, 
praying for execution and registration of a 
kobala in the manner provided by the decree 
on default-by- parties in the matter of pay- 
ment and execution and registration within 
the time mentioned in the decree. . The 
main ground of objection to the execution 
applied for by the plaintiffs, was that there 
was default in the plaintiffs’ carrying out the 
direction contained in the decree, dnd the 
decree could not therefore be allowed tobe 
executed in the manner in which the plaint- 
iffs prayed for execution of the same. The 
objection so raised was overruled by the 
Munsif. On appeal, the learned District 
Judge of Dacca came to the decision that 


the real question for determination in the 
‘case—whether the plbintiffs 


offered the 
balance of the purchase money within the 


time allowed by the decree-—-had not been . 
dealt with by the Munsif, and the learned: . 
Judge therefore remanded’ the case to the’ - 


Munsif after setting aside the order dis- 
missing the application under s. 47, Civil 
Procedure Code. The plaintiffs appealed to 
this court against the order of remand passed 
by the learned District Judge. At the 
hearing of the appeal before us a preliminary 


-objection as to the competency of the appeal 


was raised on behalf of the respondent. It 
was urged: that no appeal lay to this court 
under r. 1, O.. XLIII, Civil ‘Procedure Code, 
which was the only provision of law for an 
appeal from an order of remand inasmuch 
as in making the order the lower Appellate 
Court was purporting to act under O. XLI, 
r.25 and not. under O. XLI, r. 23 of the 
Code. The contention may be accept- 


ed as sound: See decisiop of this court. 


inthe case of Jagathari Saha v. Medini 
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treat the memcrandum: of -appeal to this 


-court as an application for -revision and 


give the plaintiffs decree-holders the. relief 


. they are entitled -to, We-proceed therefore 


.to consider the merits of the case before us. 


Regard being had-to the second part of the 
decree sought to be executed, the plaintiffs 
were entitled to have specific performance 
of contract for sale in the manner indicated. 
On the plaintiffs’ depositing the amount of 
‘Rs. 651, the balance .of the purchase money 
and requisite stamp and registration fee, 
the court is to execute and register a kobala 
of sale, and no question of default, so far 
as the direction contained in the first part 
of the decree. was concerned, could- arise 
for consideration. The decree-as. it stands 
may.be considered to be defective -and faul- 
ty so-far-as the second part; of itis concern- 
ed but that is not a matter which could be 
taken into account by the court; executing 
the decree in ‘a -proceeding--for execution 
of the decree, The plaintiffs decree-holders, 
upon- the terms of the decree as it stands, 


had the right to- deposit -the balance of the 


purchase money and -requisite’ stamp.. and 
registration-fee, and get- a. conveyance exe- 
cuted and registered through the agency of 
the court, The only limitation imposed upon 
the decree-holders in this behalf was the 
one under the law prescribing the time 
within which the decree must be put into 
execution. The steps necessary for the 
purpose of executing the decree and gett- 
ing the conveyance executed having been 


_ taken within the period of limitation -pro- 


vided ‘for execution of a decree, there is 
no bar under the law, or under the terms of 
the decree sought to be executed, to the 
direction contained in the second part. of 


the decree being given effect to, 


| In the above view of the case, the order 
of remand made by the learned District 
Judge cannot possibly be supported, and it 
must be set aside, Inthe result therefore:the 
appeal is held to be incompetent, and it is 
dismissed. We set aside the order of remand 
passed by the Court. of Appeal below, and 
restore the order passed by the Munsif, dis- 
missing the application of the defendant- 
judgment-debtor, unders. 47 Civil Procedure 
Code, in the exercise of our revisional juris- 
diction. The parties are to bear their own 
costs in this ĉourt and in the Court of Appeal 
below. The order as to costs made by the 
Munsif stands, ov 
N.-A. 4 Order accordingly. 
y (0, 104-Ina, Oas. 422; A T.R 1927 Cal. 642; 31 O W 
My FS Se kih ‘i > oy 5 -it 
j s 
pn | | : 
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LAHORE HIGH COURT. i 
First Civil Appeal No. 1630 of 1926. 
October 17, 1932. . 
HARRISON AND ADDISON, JJe . 
ALLAH. BAKHSH AND OTHERS— 
DEFENDANTS — APPELLANTS p 


° versus 

AMAR NATH— PLAINTIFF AND OTHERS— 

DEFENDANTS— RESPONDENTS. 

Custom (Punjab)—Aroras of Amritsar City—W he- 
ther governed by the Hindu Law of adoption— 
Adoption, essentials of: 

Aroras of Amritsar Oity are- governed by Hindu 
Law and there is no custom modifying the Hindu 
Law of adoption as applied to them. - Therefore, in 
order to establish ‘an adoption, it is absolutely essen- > 
tial that the physical acts of giving and taking should 
be ‘established. Balak Ram High School, -Panipat 
v. Nanun Mal (1); referred :to. 

, First Civil Appeal from the decree of the 
Senior Subordinate Judge, Amritsar, dated 
the 3rd May, 1926. 

Messrs. Nawal Kishore and Ajit Prasada, 
for the Appellants. ; 

Messrs. Gobind Ram Khanna and Hem 
Raj Mahajan, for the Respondents. - 

Judgment.—Amar Nath, an Arora of 
Amritsar City, brings this suit for posses-. 
sion of a house against the collaterals of one 
Jowala Singh, the alienees from those col- 
laterals and the alienees from his own 
mother. The suit based on the aliegation 
that Amar Nath'’s father Mula Mal was 
was adopted in the year 1891 by Jawala 
Singh, his sister's husband. In the year 
1905 Amar Nath was born. Mula Mal died 
early in 1906 and Jowala Singh died in 
1909 or 1910. After his death the house 
in suit, which constituted his property, was 
divided ‘between Amar Nath and the col- 
laterals, the former taking one-third and 
the latter two-thirds. Amar Nath was ad- 
mittedly born in the house of Jowala 
Singh where his parents had been living for 
a considerable time. 

Amar Nath seeks to set aside the various 
sales and to obtain possession of the whole 
property as the son of the adopted son 
of Jowala Singh. He alleged that the 
alienation made by his mother was not 
made in his interest and should be set 
aside. The defendants traversed every al- 
legation made by the plaintiff, except that 
he was the son of Mula Mal and put him 
to the proof of the alleged adoption and like- 
wise of the date of his own birth. This they 
said took place before 1906 and, therefore, 
the suit was barred by time. 

Putting aside for the moment the techni- 
cal objection of limitation, the main point 
in the case is whether the adoption is es- 
tablished, and..this again may be divided 


p 
a 
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into the factum of the adoption and the 
validity thereof, There is no question that 
the parties, who are Aroras of Amrilsar 
City, are governed by Hindu Law and no 
question of custom modifying such law has 
been introduced into the case. This being 
so, it is*quite clear on the various authorities 
of which it is only necessary to quote Mulla’s 
well-known hand-book and Balak Ram High 
School, Panipat ve Nanun Mal (1) that 
in order to establish an adoption of the 
nature alleged in this case, it is absolutely 
essential that the physical acts of giving 
and taking should be established. Nota 
shred of evidence has been led by the 
plaintiff to prove that there was such 
giving and taking. All that he has en- 
deavoured to prove is that a deed was exe- 
cuted and that his father was treated as 
an adopted son by Jowala Singh by being 
allowed to remain in his house. This is 
wholly insufficient and the plaintiff's suit, 
therefore, must fail on this ground. 

The second point, as to whether the deed 
was executed and Jowala Singh ever treat- 
ed Mula Mal as his adopted son becomes 
academic, but we may say that the evidence 
regarding the deed is, in our opinion, most 
unsalisfactory, and that the oral evidence as 
to conduct is no better. The plaintiff al- 


leged inthe pleading that the actual deed ` 


of adoption was in existence, On the 4th 
November he was ordered to produce the 
document and to produce it next day. Two 
months later he came forward saying’ that 
he could not find this deed of adoption and 
tendered an entry from a deed-writer's re- 
gister which heset out to prove by producing 
the deed-writer’s son without showing’ even 
that the deed-writer was dead. Out of the 
three witnesses who have been produced 
and who allege. that they know all about 
the family and what took place at the time 
of adoption and later tell a story wholly 
at variance with that told by thethird and 
accepted and admitted by both parties on 
the all-important point of when Jowala Singh 
and Mula Mal died. It was pleaded that 
Mula Mal died five years before Jowala Singh 
his brother-in-law. ` These witnesses put Jo- 
wala Singh's death before that of Mula Mal 
and say that an interval of five years in- 
tervened. This is a sample of what they 
know about the history of the’family and 
their evidence as to the alleged adoption 
is quite worthless. 

The plaintiff has wholly failed to establish 
the allegations on which he rests his cage 
K 128 Ind, Cas, 532; 11 Lab. 503; A IR 1930 Lah. 
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and his suit must be dismissed with cosis 
The appeal is accepted accordingly. The 
costs of the appellants will be paid through- 
out by the plaintiff, 

N-A. Appeal accepted. « 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 74 of 191. 
July 22, 1932. 

GUHA AND BARTLEY, JJ. 
BROJENDRA NATH GHOSE—APPELLANT 
VeTSUs 
SATISH CHANDRA DAS AND OTHERS— 

. RESPONDENTS 
- Provincial Insolvency Act (V of 
Composition scheme can be submitted 
adjudication order. 

Consequently, if a composition scheme is filed before 
the order of adjudication, it cannot be given effect to 
after the order of'adjudication has been passed 

‘Under ss. 38, Proviticial Insolvency Act, a, com- 
position scheme can only be submitted after an order 
of adjudication has been made 

Second Civil Appeal against an order of 
the District Judge, Dacca, dated the 5th 
September, 1930. h 
- Messrs. A. D. Bose and Hemendra Narain 
Bhattacharji, for the Appellants. 


1920), s. 88— 
only atier 


Messrs. Amarendra Nath Bose and 
Phanindra Kumar Sanyal, for the Res- 
pondents. . 


Mr. Prokash Chandra Pakrasi, for the 
Receiver. 

Guha, J.—This appeal is directed 
against an order passed by the learned Dis- 
trict Judge of Dacca,in a proceeding under 
the Provincial Insolvency Act. It appears 
that two persons Satis Chandra Das and 
Subodh Chandra Das were adjudicated 
insolvents. Long before the order ofad- 
judication was made, the debtors filed- in 
court, on 30th August, 1928, a composition 
scheme, stating the terms of agreement 
with the creditors arrived at by them, and 
praying that the composition scheme might 
be- given effect to after the order of ad- 
-judication is passed. The scheme was ordered 
to be kept with the record and put up on the 
date fixed for hearing. The order of ad- 
judication was passed on 20th September, 
1928, but no attention was given to. the 
composition scheme by any of the parties 
concerned, and nostep was taken in regard 
to the same. The proceeding before the 
court followed in the manner provided by 
law, on appointment of Receivers in in- 
solvency, without any reference to the-com- 
position scheme by any party. The insolv- 
ent prayed for final discharge on 19th Sep- 
tember, 1929. Upon that,- attempt was 
made by the creditors to agitate the matter . 

e 
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of the composition scheme filed on 30th 
August, 1928, by way of revival of the same. 
The insolvents filed their peiition of objec- 
tion on 28th July, 1930, and applied for re- 
jection of the so-called composition scheme 
on various grounds. One of the grounds 
was that the scheme filed in court and 
which the creditors wanted to be put into 
operation at such a late stage, was not 
entertainable under the law, inasmuch as it 
was filed before the order of adjudication 
was made, The learned District Judge has 
given effect tothe objection of the insolvents; 
and one of the creditors has appealed to 
this cours, = 

On the facts and in the circumstances of 
the case before us, also in view of the 
clear- provisions of the law contained 
in s. 38, Provincial Insolvency Act, 1920, 
there can be no doubt that thejorder made by 
the learned District Judge rejecting ap- 
plication. of the creditors to put into opera- 
tion the composition scheme filed in court on 
30th August, 1928, is right. It may be 
pointed 
Insolvency Act, 1907, s. 27, a proposal for a 
composition scheme could be submitted by 
the debtors either before or after an order 
of adjudication. Under the -present Act 
of 1920, a proposal can only be submitted 
after an order of adjudication has been 
made. The only point urged insupport of 
the appeal by the learned Counsel for the ap- 
pellan? that the learned District Judge 
in the court below was wrong in holding 
that composition scheme could only be 
entertained after an order of adjudication, 
being decided against. the appellant, this 
appeal must be dismissed and we direct 
accordingly. The insolvents-respondents in 
the appeal are entitled I 
The hearing fee in this appeal is assessed 
at three gold mohurs. 


Bartley, J.—I agree. 
NA. y - Appeal dismissed. 
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LAHORE HIGH COURT. - 
First Civil Appeal No. 2817 of 1927. 
November 24, 1932. 
i ADDISON AND AGHA HAIDAR, JJ. 
MILKHA SINGH—PLAINTIFF— 
° APPELLANT 
ai versus 
FAZAL DIN AND ornsrs—DEFENDANTS 
Bis — RESPONDENTS. 


Limitation Act (IX of 1908), Sch I, Arts. 62,97, 116 
-+-Mortgage in favour of minor—Repudiation by minor 


—Syit for money received by mortgagor—Limitation, , 
A 2 
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The plaintiff sued for possession of land on the 
basis of 4 mortgage deeds but alleged that he had 


cancelled the fourth mortgage which was -executed in ; 
1919 while ke was a minor asit was not for his benefit; 

It was held that he was entitled to possession-on the, 
basis of the first three mortgages but not on the fourth 
mortgage, as plaintif himself had cancelled it by 
notice. In 1925, he brought another suit to recever from 
the defendants certainsums which he said had been 

advanced out of his estate when the ‘mortgage deed 

was written: 

Held, that the second suit was not one for breach of 
confract and was governed either by Art. ‘62 or by 
Art. 97 ofthe Limitation Act according as to whether 
the contract was void or voidable and that Art. 116 
was inapplicable Bai Diwaliv Umedbhai Bhulahbat 
Patel (2) and Omraov. Ramdhar (3), followed. ; 

First Civil Appeal from the decree of the 
Subordinate Judge, First Class, Amritsar, - 
dated the 28th June, 1927... E 

Messrs. Badri Das, Fakir Chand and 
Chandar Gupta, for the Appellant. 

Messrs, Shamair Chand, Nihal Singh and 
Labh Singh, for the Respondents. 


Judgment.—One Milkha Singh sued 
Fazal Din, Ghulam Muhammad, Rahim 
Bakhsh and Diwan Chand for possession 
of 151 kanals 3 marlas of land on the basis of 
four mortgage deeds: See Fazal Din v.Milkha 
Singh (1). Diwan Chand was an lienee from 
the other defendants of a small portion of 
the mortgaged land. The first three mort- 
gages were in favour of the plaintiffs 
father while the fourth, dated the 21st 
December, 1919, was entered into after the 
plaintiff? father died and while the 
plaintiff was a minor. It was arranged 
by the plaintiff's mother in conjunction 
with one of his father’s relatives Wadhawa 
Singh. It was pleaded in that suit that 
the fourth mortgage deed mentioned above 
had been cancelled by the plaintiff himself 
on the 7th November, 1922, some time 
after he became a major. That suit was 
instituted on the 14th August, 1923. It 
was held in it that Milkha Singh was 
entitled to possession on the basis of the’ 
first three mortgages but not on the fourth 
mortgage as plaintiff himself had cancelled 
it bythe notice above-mentioned. Mlikha 
Singh accepted that decision and did not 
appeal against it. ; 

On the 19th December, 1925, he brought 
another suit against the same mortgagors 
Fazal Din, Ghulam Muhammad and Rahim 
Bakhsh while he also joined Wadhawa. 
Singh, his father’s relative. He stated in 
this plaint that Wadhawa Singh during 
his minority had entered into the fourth 
mortgage of the 21st December, 1919, in order 
to defraud him and to gét his money 


(1) 145 Ind. Oas. 182, 
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unlawfully, that he had sued for cancella- 
tion ol this fourth mortgage deed and 


that it washeld in that suit that it was not. h 


for the benefit of the plaintiff. Accordingly 
the plaintiff was entitled to recover from 
the deféndants certain’sums which he said 
had been advanced out. of his estate when 
the mortgage deed was written. His cause 
of action was in fact ‘stated to be that 
he had suffered loss from the collusion of 
the defendants. who misappropriated some 
part of his estate. It may be at once 
mentioned that the plaint is wrong where 
it states that he sued for cancellation of 
this mortgage deed and that the court held 
that it was not for his benefit. I have 
already described .what -happened. He 
sued for possession on the basis of all 
four mortgages, and on the mortgagor's 
plea that he himself had repudiated and 
cancelled this mortgage, the court held 
that this was the case and that therefore, 
he could not sue upon a document which 
he had repudiated and cancelled. The 
decree for possession was, theref6re, 
granted on the basis of the first three mort- 
gages entered into in his father’s life- 
time. - 

In this second case, which is now on 
appeal before us Wadhawa Singh denied 
any conspiracy as well as the allegation 
that -this mortgage deed had been cancelled 
as the result of a suit. Hè also denied 
that he benefited in any way. The mort- 
gagors defendants denied that they received 
anything under the deed in question. 
They also denied that there was a suit 
for cancellation and pleaded that the 
transaction was for the benefit of the 
plaintiff and was ‘not collusive. The 
question of limitation was also raised. 

The trial Judge without going into the 
merits has dismissed the suit on the ground 
that it is barred by limitation and 
against this decision the plaintiff 
Milkha Singh has preferred this First Ap- 
peal No. 2817 of 1927, 

The contention before the Judge who tried 

‘the case and before us was that Art.) 116, 
Indian Limitation Act, applied as it was a 
suit for compensation’. for the breach of a 
contract in writing registered. That would 
give six years’ limitation from the 21st 
December, 1919, and as the suit was insti- 
tuted on the 19th December, 1925, it would 
just be within time under that article. 
The trial Judge, however, held that the suit 
was governed either by Art. 62 or by Art. 97 
of the Limitation Act according as to whe- 
ther the contract was void or voidable and 
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that Art. 116 was inapplicable as the case 
of the plaintiff was not that the defendantt 
ad broken the contract and that he was 
asking for compensation forits breach bu 
his case wasthat he had been defrauded: 


. and was entitled to recover what had been 


paid out ofhis estate asa result of that 
fraud. Inmy judgment this decision is 
correct. By no stretch of the imagination 
can this be said tobe a suit for compensa- 
tion for breach of a contract, In-fact, as I 
have already shown, the plaintiff himself 
repudiated this contract and gave notice 
that he cancelled it though he did say that 
he would sue for what hehad lost under it. 
It was he, therefore, that repudiated this 
contract and this was not denied before us. 
It was argued, however, on his behalf that 
what he repudiated was merely the mortgage 
part of the transaction and not the personal 
liability to repay any sum which may have 
been advanced I am unable to accept this 
argument,. as the whole transaction was re- 
pudiated and the document cancelled by 
him. He, therefore, cannot now fall hack 


_ upon the document and claim that Art. 116 


applies. Besides, it cannot be said to be 
a suit for compensation for breach of a con- 
tract in which case only Art. 116 would ap- 
ply, for as already stated, inno sense can it 
be said that any breach was committed 
by the mortgagors; onthe other hand, it was 
cancelled by the plaintiff. 

This being the case it is quite clear from 
the authorities that either Art. 62 or Art. 97 
of the Limitation Act applies according as 
the contract be treatedasa void or void- 
able one. In either casethe period of limi- 
tation is three years and the suit is barred. 
An authority nearly on all fours with the 
present caseis Bai Diwali v. Umedbhai 
Bhulabhat Patel (2). In that case the 
suit was brought within-six years of the 
cause of action accruing under-the register- 
ed mortgage deed. The consideration or 
part of it was, however, held to be unlawful 
and for thisreason the mortgage deed was 
held tobe void and from ` this it followed 
that the agreement contained in the mort- 
gagetopay the mortgage debt was also 
void. That being the case it was held that 
Art. 620f the Limitation Act applied. 
Another caseof a registered mortgage deed 


is Omrao v. Ramdhar (3). Of gourse if the’ 


breach of a contract had been committed by 
the defendants, asu1t for compensation, for 
the breach would have fallen under*Art, 


Wf 36 Ind. Cas. 564; 40 B 614; 18 Bom L R 
7 - ae ae 
- (8) 81 Ind. Oas. 873; AIR 1925 Wag. 130, 
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116 of the Limitation Act, 
the case here, 

= As alast resortit was contended that Art. 
120 should be applied. This isa residuary 
article and obviously cannot be applied 
when there is a specific article applicable, 
as there is inthe present case: See in this 
connection’ Biman Chandra Dutta v. Pro- 
matho Nath Ghose (4). For the reasons 
given-I would hold that the suit has been 
properly dismissed and I would dismiss the 
appeal with -costs. 


but that is not 


A. Appeal dismissed. 
(4) 6S Ind. Cas. 94; 49 O 886; 36 OLJ 295; AIR 
1922 Cal 157, l 
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OUDH CHIEF COURT. 
Second Civil Appeal No. 354 of 1931. 
- October 26, 1932. 
Wazir Hasan, C. J., AND BISHESHWAR 


_ Nata, J. 
QADIR BUX AND OTHERS—DEFENDANTS 
, - APPELLANTS 
versus . 
BADLU RAM-—PLAINTIFE— 
' RESPONDENT. f 
Interest—Mortgage deed—Provision for 2 per 
cent interest per mensem and on default unpaid 


interest to be added -to principal and whole amount 
toicarry interest at 6 pies per Rupee per mensem interest 
— [Interest if exorbitant and usurious—24 per cent. 
interest, if reasonable and can be allowed. ae 

Where a mortgage-deed provided that the princi- 
pal amount was to carry interest at the rate of 2 
per cént. per mensem andon default in payment of 
interest every month, the unpaid interest was to be 
added to the principal and the whole amount was to 
carry interest at the rate of six pies in the rupce per 


month:  - . i i 
Held, that the rate of interest provided in the 
deed which worked out to about 187 per cent, per 


annum, was usurious- and exorbitant and that interest 
at therate of 24 per cent, per annum simple would 
be reasonable. 


Second Civil Appeal against the decree 
of the Sub-Judge, Mohanlalganj, Lucknow, 


dated the 21st August, 1931, modifying that 


of the Munsif, South Lucknow, dated the 
31st March, 1931. | ; 
Mr. Iftikhar Husain, for the Appellants. 
Mr. L. S. Misra, for the Respondent. 
Judgment.—This isa defendants’ ap- 
peal against the decree, dated the 21st of 
August, 1931, of the learned Subordinate 
Jadgé-of, Mohanlalganj, Lucknow, modify- 
‘jig the decree, dated the 31st of March, 
1931; :0f-tije “Munsif, South Lucknow. 
“*[herdefendants-ppellants on the 11th of 
May; 1920, executed a 
favour of the plaintiff for Rs. -150. The 
agreement in respect of interest was that 
the principalamount would carry interest 
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mortgage deed in. 
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at the rate ‘of 2 percent. permensem. In 
case of default in payment of interest each 
month the unpaid interest wasto be added 
to the principal and the whole amount 
was to carry interest at the rate ofsix pies 
out to 
about 187 per cent. per annum. he de- 
fendants pleaded that the rate of interest 
was usurious and ought to be teduced. 

The trial Courtafter giving the defend- 
ants credit for asum of Rs. 263 which had 
admittedly been paid tothe plaintiff gave 
him a decree for Rs. 1,000. On appeal 
the learned Subordinate Judge calculating 
interest at 24 per cent. per annum com- 
pounded yearly has reduced the amount of 
the decree to Rs. 818-14. 

That the rate of interest provided in the 
deed is exorbitant and usurious can admit of 
no doubt. The only question is asregards 
reasonable interest which should be allowed 
to the plaintiff. We think that interest at 
the rate of 24 per cent. per annum simple 
would be quite reasonable. The plaintiff 
himself in 1929 obtained a deed of mortgage 
with regard to a portion of the property 
mortgaged by the defendants and the rate 
of interest provided therein is only 18 per 
cent. simple. 

We, therefore, allow the appeal in part 
and give the plaintiffa decree for principal 
and interest at the rate of 24 per cent. per 
annum simple from the date of mortgage 
till the date of this decree. The defendants 
will be given credit for the payments of in- 
terest aggregating Rs. 263 as entered in 
the plaint. A preliminary decree for sale 
will be prepared and six months’ time will 
be allowed for payment. The plaintiff will 
get proportionate costs in the trial Court 
but we make no orderas to costs in this 
court and in the lower Appellate Court. 

NA. Decree modified. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 981 of 1929. 
December 5, 1932. 


Tapp, J. 
Firm SALIG RAM-AMAR NATH— 
PLAINTIFFS—APPELLANTS 


; VETSUS 
Frem NATHA MAL-SHADI RAM 
, —DEFENDANTS RESPONDENTS. 
Contract Act (IX of; 1872), s. 1—Trade usage— 
Sale of goodsby agent by trade usage—Question as to 
agents’ power to sell—Whether governed by Contract 


Act. 
Z Where anagent by thetrade usage sells goods, 


0. 


o 
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the question whether he isauthorised to do so is 
not governed by the provisionso& the Contract Act, 
inasmuch as s. |, Contract Act, provides that nothing 
therein contained shall affect any usage or custom 
of trade. 

Second Civil Appeal from the preliminary 
decree sof the Additional District Judge, 
Ludhiana, dated the 28th January, 1929, 
affirming that of the Subordinate Judge, 
First Class, Ludhiana, dated the 3rd Novem- 
ber, 1927. > 

Mr. Badri Das, forthe Appellants. 

Mr. Nand Lal, for the Respondents. 

Judgment.—The appellant firm of Salig 
Ram-Amar Nath of Jullundur City brought 
a suit against the respondent firm Nathu 
Ram-Shadi Ram of Ludhiana (respondents) 
for rendition of accounts in respect of five 
transactions entered into by the defendant 
firm on behalf of the plaintif firm. The, 
defendant firm pleaded that in addition to 
the five transactions in respect of which the 
accounts were required, there were three 
other transactions which had resulted in a 
loss to the plaintiff firm and the accounts 
of these should also be taken. The trial 
Court granted a preliminary decree for 
rendition of accounts in respect of eight 
transactions. During the hearing of the 
appeal against this decree it transpired that 
one kotha of 445 bags of wheat and 40 bags 
mungi involved in transactions Nos. 7 and 8 
had beensold by the defendant firm during 
the pendency of the suit, and so the District 
Judge remanded the case for enquiry and re- 
port as to whether the sale of the above commo- 
dities was within the scope of the authority of 
defendant firm and otherwise justified. ‘The 
finding by the trial Court was in , favour of 
the defendant firmand this was confirmed 
by the lower Appellate Court. 

Against this decree a second appeal has 
been preferred to this court (No. 981 of 1929) 
andthe first question which arises for deter-. 
mination in connection therewith is whether 
accounts could be rendered in connection 
with transactions Nos. 6,7 and8. It is con- 
ceded by the learned Counselfor the appel- 
lant firm that in respect of transactions 
Nos, 6 and 8 there is a clear finding of fact 
and this cannot be challenged. He questions 
the finding in respect of transaction No. 7 
relating to one kotha of 445 bags of wheat 
alleged to have been purchased by the 
defendant firm on behalf of the plaintiff 
firm on the 7thMarch, 1925. In regard to 

~— this transaction the learned District Judge 
has dealt with all the evidence bearing on 
the matterand arrived at the conclusion 
that there was no doubt that this kotha. of 
wheat had been purchased by the defend- 
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ant firm for the plaintiff firm. This is also 
undoubtedly a clear finding of fact and I 
am not prepared to agree with the conten- 
tion of Mi. Badri Das that this conclusign 
was reached ona misreading and miscon- 
ception of the evidence relating thereto. 
The evidence to which reference has been 


- made clearly supports the finding arrived 


at by the learned District Judge, 

There remains for determination the 
second point which has arisen in connection 
with thisappea] and that is the authority of 
the defendant firm to sell the wheat and 
mungi contained in transactions Nos. 7 and 8. 
These two commodities were purchased ‘on 
the 7thand 10th March, 1925 respectively 
and the present suit was instituted by the 
plaintiff firmon the 25th July, 19:5, On 
the 2nd September, 1925, the defendant firm 
senta notice to the plaintiff firm giving 
them three days to take over. the wheat and 
the mungi failing which they would be sold 
at the risk and loss of the plaintiff firm. 
The wheat remaining in the hands of the 
defendant firm was sold on the 25th October 
1925, and the 40 bags of mungi on the 14th 
and 16th of September, 1925. At the time 


when the sales were made the plaintiff firm 
had acredit of Rs. 6247-11-9 with the defend- 
ant firm and the amount involved in con- 
nection with transactions Nos.7 and 8 came 
to Rs. 6661-14-34, thus there was a debit of 
plaintiff 


little over Rs. 440 against the 
firm. ` 







t 
ing to trade usage. the defendant‘frmwere . 
authorised to sell the goods. Mr.:-Badit- Das 
submitted that this point was notfput in 
issue but it seems to me that it is sufficient- 
ly covered by the issue remitted for enquiry 
and report. It was contended that the de- 
fendant firm only had a lien on this wheat - 
e 
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and mungi under s. 221 of the Contract Act 
but had noright of sale. In my opinion 
the question isnot governed by any provi- 
sions of the Contract Act in view of it hav- 
ing been shown that the defendant firm had 
aright 10 sell the wheat and mungi accord- 
ing totrade usage. Now 8.1 of the Contract 
Act provides that nothing therein contained 
shall affect any usage of custom of trade 
and inthe circumstances it seems to me 
that the application of s. 189 or s. 221 to the 
matter is unnecessary. I would, therefore, 
hold that the conclusion arrived at by the 
learned District Judge in connection with 
the appeal against the grant of the prelimi- 
nary decree is correct and I dismiss Appeal 
No. 981 0: 1929 with costs. 


|The rest of the judgment is not material for the 
purposes of this report— Wd.) 


A. Appeal dismissed. 


BOMBAY HIGH COURT. 
First Civil Appeal No. 19 of 193]. 
November 3, 1931. i 
PATKAR AND BARLEE, JJ. 
Shri SHARADA PEETH MATH AT 
DWARKA— APPELLANT 
versus, 
Shri RAJRAJESHVARASHRAM 
. — RESPONDENT. 

Limitation Act (IX of 1908),8 19, Sch. I, Art. 120 
-Suit for declaration of title to property in custodia 
legis— Right to sue, when accrues—Suit for declaration 
barred—Right, if Larred—Limitation beginning to 
yun—Whether can bé suspended otherwise than under 
s. 9 or other provisions—Hindu Law— Religious 
Endowment—Mutt—Suit for declaration of title of 
head of mutt—Position ef head of mutt depends on 
custom and usage—Head of mutt, if mere truatee 

A suit for declaration of title to property which is 
in custodia legis is governed by Art 120, Limitation 
Act. Under Art. 120, the right to sue accrues only 
when the defendant infringes ur at least has clearly 
and unequivocally threatened to infringe the right 
asserted by the plaintiff in suit. Bolo v. Koklan (3), 
relied on. [p 193, col, 1.) i 

Althougha suit for declaration of title tocertain 
lands may be barred under Art. 120,the bar aficcts 
only the remedy or relief by way of a declaration and 
does not extinguish the right and title of the true 
owner to the property [p. 192, col 1] 

A suit between two rivalclaimants who claim a 
declaraticn of title of Shankaracharya and also for 
declaration of title to certain property in suit, is one 
for vindication of private and personal right and 
not for vindication of the rights of the mutt. Aruna- 
challam Chetty v. Venkatachalapathi Guruswamigal 
(11), referreti to. [p. 195, col. 1.] 

Thé head of a mutt 1s not a mere trustee but a 
“corporator sole” having an estate for life in the 
permanent endowments ofthe mutt and an absolute 
property in the income derived from offerings sub- 
ject only to the burden of maintaining the institution 
~in other words, & su erior of a mutt is not a trustee 
hut a “life tenant”. Vidyapurna Tirtha Swami v. 
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Vidyanidhi Tirtha Swami (8), relied on, [p. 194, 
col 2 : 

ie NG asto the position and status of the 
head of a mutt must be determined in each case upon 
the conditions on which they were given or which 
may beinferred from the long established usage and 
customs of the institution |żbid.] . 

After limitation has begun to run, the question 
whether itcan be suspended otherwise than in ac- 
cordance with s. Y or other provisions of the Limitation 
Act admits of two conflicting answers: (J) that tl.ere 
may be a revival of the right to sue when the pre- 
vious satisfaction of the claim is nullified with the 
result that the right to sue which has been suspended 
is animated, and the true test to determine whether a 
cause of action accrued is to ascertain the time 
when the plaintiff could bave maintained his action 
to a successful result, (2) that except perhaps in 
case where injustice has been occasioned by a court 
by its own acts-or oversights, there is no scope for 
the application of any principles of equity in the 
administration of the statute law of limitation, and a 
revival ofa cause of action once satisfied or cancelled 
isforeign to the. conceptions of the statute law of 
limitation. [p 197,cols. : & 2.] 


Messrs. H. C. Coyajee, R. W. Desai, 
Y. W. Desai for the Appellant. 

Messrs. G. N. Thakor, Hiralal D. Nana- 
vati, T. H. Nanavati, and H. V. Divatio, 
for the Respondent. 

Patkar, J.— This was a suit brought 
by the plaintiff fora declarasion that he 
was entitled on behalf of the Sharada Fee h 
Math at Dwarka to obtain and 1etain pos- 
session of the property: which was in 
custodia legis and held by the adminis- 
trator appointed under Regulation VIII of 
1827, and for an injunction restraining 
the defendants from recovering posses- 
sion of the propérty and from asserting 
their claim as Acharya of the Sharada 
Peeth Math. i 

It-is common ground that the last holder 
of the Sharada Peeth Math of Dwarka was 
Madhav Tirtha, who died at Dakore on 27th 
September, 1916, without designating his suc- 
cessor, On his death the Collector took 
possession of the property and handed it 
over to the District Judge under Regulation 
No. VIIL of 1827, ‘The District Judge under 
s. 10, Regulation No. VIII of 1827, issued a 
proclamation under App.U, Ex. &6,on 17th 
October, 1916. In pursuance of the prccla- 
mation three claimants appeared: (1) 
defendant No. 1, (2) Shantyanand as the 
nominee of ihe Baroda Government, and 
(3) Purnanand. Defendant No. 1 advanced 
his claim on 11th November, 1916, alleging 
that he wasthe eldest disciple of Madhav 
Tirtha. He is known by three names (1) 
Appaji Ayya, (2) Parmanand Swarup, and — 
(3) Rajrajeshvarshram. On 16th December, 
the claim of the Baroda State to appoint 
the Shankaracharya was notified to the 
District Judge by Mulji Nathji, Ex. 87, who 


and 
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was appointed local agent of the Devas- 
than Assistant of Baroda. , On 18th May, 
1917, the Baroda State appointed Shantya- 
nand Saraswati as the successor of the last 
Shankaracharya Madhav Tirtha and he was 


installed on the gadi at Dwarka on 5th 
June, * 1917. On lth July, 1917, 
Swami Shantyanand applied to the 


District Court by Ex. 101. Claimant No. 
3, Purnanand, gave up the contest, and’ on 
9th August, 1917,Mr. Kennedy, the Dist- 
rict Judge, passed an order delivering 
the property to Shantyanand by Ex. 68, on 
the ground that he was the de facto oc- 
cupant of the gadi, and had been installed 
at Dwarka and wasin possession of the 
property situate there and subject to the 
control of the Shankaracharya. 

Against this order Appeal No, 245 of 1917 
was filed by defendant No.1 to the High 
Court. Defendant No. 1 also filed suit 
No. 667 of 1917 on 13th August, 
1917, against Shantyanand and ap- 
plied for an injunction against him 
restraining him not to style himself as 
Shankaracharya. Thetrial Court having 
refused the injunction, defendant No. 1 ap- 
pliedin revision by Civil Extraordinary 
Application No. 234 of 1917. The First Ap- 
peal, No, 245 of 1917, and this application 
were heard together. Scott, ©. J., and 
Shah, J., held that as soon as two or more 
claimants came forward in answer to a 
proclamation under s. 10, Chap. II of the 
Regulation, the provisions of s. 9 applied 
tothe case,-and following the decision in 
Shri Vishvambhar v, Shri Vasudev (1), held 
that.the Judge could not make an order de- 
livering the property tooneof the claimants 
under the Regulation so longas the party 
against whom the decision was given had a 
right of appeal, and that the word “deter- 
mined" in s,9of Regulation No. VIII of 1827 
must be understood as “finally determin- 
ed", and therefore, set aside the order 
handing over the property to Shantya- 
nand, the occupant of the Dwarka gadi 
until the final determination of title had 
been come to, and did not think it neces- 
sary to deal under s. 115, Civil Procedur- 
Code, withthe order refusing the applica- 
tion forinjunction in Suit No. 667. The 
Suit No. 667 of 1917, referred to above, 
which was brought by defendant No. 1 for 
setting aside the order passed four days 
before the institution of the suit in favour 
of Shantyanand, dragged onfor nearly nine 
years. Though issues were raised on7th 
October, 1919, nothing effective was done 

(1) 16 B 708. ; . 
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‘till 16th February, 1926, when Shantya- 


nand, the nominee of the Baroda Govern- 
ment died. On 19th June, 1926, the court 
passed an order, Ex. 56, under O. XXII, r. 
4, sub-r. (3), that the suit abated. The 
result of the abatement order is that no fresh 
suit canbe brought by defendant No. lon 
the same cause of action under O. XXII, 
r. 9, sub-r. (1), Civil Procedure Code. 

The present plaintiff was appointed by 
the Baroda Government on 19th Novem- 
ber, 1927. No steps were taken by de- 
fendant No. 1 to set aside the abatement 
under O. XXII, r. 9. Meanwhile, on 22nd 
June, 1926, defendant No. 1 thinking that 
the line was clear applied to the District 
Judgefor pcssession of the property by 
Ex. 67. On Sth August, 1926, the District 
Judge entertained the application and 
postponed the final orders till 20th 
August, 1926, by Ex. 91. On20th August 
1926, Mr. Davis, the District Judge, passed 
the final order, Ex. 92, in favour of defend- 
ant No. 1. On 11th November, 19.6, Swa- 
rupanand, defendant No, 2, . brought Suit 
No. 19 of 1926 against the present- defend- 
ant No. 1, claiming to be the successor of the 
last Acharya Madhav  Tirth through one 
Trivikram Tirthji who was allegedio have 
been installed as Shankaracharya. on 21st 
June, 1917, and was succeeded by Bharati 
Krishna ‘l'irthji who selected defendant 
No.2 tosucceed him atDwarka. Defend- 
ant No. 2,Swarupanand, also applied to 
the District Court under the regulation for 
revocation of the order made in favour of 
defendant No.1. Buf the application was 
rejected on 20th November, 1926, by Ex. 93. 
Defendant No. 2 filed First Appeal No. 
423 of 1926 against the order ofthe Dist- 
rict_ Judge to the High Court, and Marten, 
C. J., and Baker, J... on} 18th January, 
1927, ordered that the property should not be 
handed overto either party until the de- 
termination of the suit brought by Swaru- 
panand, defendant No 2:See Ex. 94. On 
24th September, 1927, the Subordinate 
Judge, dismissed the suit ofdefendant No. 
2 on the ground of limitation. Defendant 
No. 2 filed an Appeal No. 532 of 1927, which 
was dismissed by Madgavkar and Allison, 
JJ. on 9th September, 1929. It was 
brought to the notice of the Appeal Court 
that the Baroda State had nominated the 
plaintif as the successor of Shahtyanand 
who had brought the present Suit No. 24 
of 1928 in the First Class Subordinate 
Judge’s Courtat Nadiad, and the court 
directed that the property should remain 
with the administrator till the final deci. - 
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sion of the present suit.as the title would pre- 
sumably be determined inthe present suit. 
The present plaintiff, who was appointed 
by the Baroda Government on 19th Novem- 
Ver, 1927, applied to the District Court on 
12th February, 1929, to be brought on the 
record of the proceedings under Regulation 
No. VIIL of i827 by Ex. 90, and he was àc- 
cordingly brought on the record on 13th 
January, 1930. The present suit . had 
already been brought by the plaintiff on 
4th August, 1928. ; 
The learned Subordinate Judge raised 
several issues and dismissed the plaintiffs 
suit on the ground that the cause of accion 
aroseonthe date of the death of Madhav 
Tirtha oronthe dateon which the admi- 
nistrator took possession and that the 
plaintiff's suit was barred by limitation 
under Art. 120, Limitation Act. The learn- 
ed Subordinate Judge did not decide the 
case on the merits, and did not take any 
evidence and record any findings on the 
material issues of facts arising in the case 
covered by Issues Nos: 9, 10, 11 and 12, 
“The real contest in this suit is between the 
present plaintiff and defendant No, 1. 
Defendant No. 2’ssuit was already dismis- 
sed on the ground oflimitation. According 
tothe decision of the High Court thead- 
ministrator was to remainin possession till 
the titleof any of the rival claimants was 
finally determined under s. 9, Regulation No. 
VIL of 1927. Defendant No. 1 by reason of 
the order of abatement of his Suit No. 667 
of 1917, cannot bring another suit to estab- 
lish histitle under O. XXII, r.2, sub-r. (1); 
and if the decision cf, the lower Court 
that the plaintiff's suit is barred: by limi- 
tation is right, there will be no final 
determination of. the title of any of the 
claimants ina civil suit. Though a suit 
‘for , a declaration of title to the lands 
mig t be barred under Art. 120, the bar 
affects only the remedy or relief by way 
of a declaration and does not extinguish 
theright and title of the true owner tothe 
property. Section 28, Limitation Act, is 
limited in its operation to suits for posses- 
sion of property and the right of the true 
owner to lands cannot be extinguished, 
however long the attachment of the prop- 
erty may continue, according to the deci- 
sion in Rajah of Venkatagiri v. Subbiah 
(2). Defendant No, 1 being incapable of 
establishing his title in a separate suitand 
the plaintifi’s right not being extinguished 
even though a suit fora declaration may 
be barred, the condition of things would 
(2):26 M 410, 
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-come to an impasse if the administrator is 


toremain in possession till the title to the 
property is finally determined according to 
s. 9, Regulation. No. VIII of 1827. It is pos- 
sible to hold that in such a‘state of things the 
District Judge himself will have todeter- ` 
mine the question of title, finally unfler s. 9, 
Regulatidi-No. VIII of 1827. The ques:ion, 
therefore, arising inthis appealis a question 
of limitation. It is a common ground that the 
article applicable toa suit for declaration 
of titleto the property which is in custodia 
legis is Art. 120, Limitation Act. 

It is urged on behalf of the plaintiff that 
the cause of action arose when the plaint- 
iff was installed as the Acharya, 4. e, on 
19th November, 1927, and the present suit 
being brought within six years from the 
date of his nomination by the Baroda 
Government his installation is within time. 
The learned Subordinate Judge held that ` 
the suit is barred because Shantyanand, 
the nominee of the Baroda Government and - - 
the predecessor-in-title of- the present” 
plaintiff, did not bing a suit within six 
years from the time when the cause of action 
arose, that is, from the date when the 
administrator took possession of the prop- 
erty, and secondly, that if the plaintiff 
was not the successor of Shantyanand, the 
plaintiff is barred because the Baroda 
Government did not bring a suit within six 
years fromthe time when the administrator 
took possession. It would appear that it 
was not necessary for Shantyanand to bring 
a suitas an order was passed in his favour 
on 9th August, 1917, and a suit was brought 
by defendant No. 1 four days afterwards 
on 13th August, 1917, which continued till 
the death of Shantyanand in 1926. It 
would also appear that it.was not compet- 
ent for the Baroda Government to bring a 
suit because only the right of nomination 
was alleged to rest in the Baroda Govern- 
ment, and as soon as a Shankaracharya 
was nominated or approved by the Baroda 
Government, it is the nominee who has to 
bring asuit. 

The question, however, of limitation must 
be approached on two hypothese-: first, 
that the plaintiff claims independently of 
Shantyanand and as the nominee of the - 
Baroda Government, and secondly, that he 
claims through Shantyanand, who was 
defendant No. 1 in the previous suit 
No. 667 of 1917. The plaintiff in his plaint 
claims in his own right and doesnot claim 
through Shantyanand. It is urged on behalf 
of the respondent that in paras. 10 and 11 
of Ex. 34, the plaintiff suggested that he 
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claimed through Shantyanand’as he alleged 
that the present defendant No. 1 took no 
steps to set aside the attachment and 
proceed with the suit after he came to 
know that the present plaintiff was selected 
and installed on the gadi at Dwarka. It 
appears that the plaintiff has been tripped 
into putting forward.that argument probably 
on account “of the statement made in 
para.3 of the plaint, Ex. 1, and para. 21, 
cl. (e), of the written statement, Ex. 24. 
But reading the pleadings as a whole, 
I do not think that the plaintiff any- 
where alleged that he claimed through 
Shantyanand. A referenceis further made 
to point No. 4 in this appeal in which 
Shantyanand is referred to as the immediate 
predecessor-in-title, but it does not follow 
therefrom that thoagh Shantyanand may 
be the pyredecessor-in-title the plaintiff 
necessarily claims through him. The 
reversioner does-not claim through the 
-widow—nor does a second reversioner claim 
through thb first reversioner though the 
widow angi -uhe first reversioner might be 
~loosely=called the predecessor-in-title. The 
plaintiff's case was’ that Shantyanand was 
nominated as the Acharya by the Baroda 
Government and was entitled to be the 
Acharya on account of .that “nomination. 


Similarly, the plaintiff after the death 
of Shantyanand was appointed by the 
Baroda Government and claimed in his 


own right by virtue of the nomination by 
the Baroda Government and the installa- 
tion .as the Acharya. From the pleadings 
it does not appear thatthe plaintiff claims 
through Shantyanand. It is common 
ground that Art. 120, Limitation Act, 
applies and if the plaintiff does not claim 
through Shantyanand that the cause of 
action accrued to the plaintiff on the date 
of his nomination and his installation in 
the year 1927, and the suit would be within 
time. 

According to the decision of the Privy 
Council in Bolo v. Koklan (3), under Art. 
120, Limitation Act, the right to sue accrues 
only when the defendant infringes or at 
least has clearly ‘and unequivocally 
threatened to infringe the right asserted 
by the plaintiff in the suit. The plaintiff 
could not bring a suit before his installa- 
tion, and if he claims in his own right 
and not as successor to Shantyanand, his 


(3) 127 Ind, Oas. 737; A I R 1930P 0270; 571 A 
325; 11 L 657; (1980) A L'J 1188; 32 L W 338; 34 0 
W N1169; 59 M LJ 621; Ind. Rul, (1930) P O 353; 
32 Bom, L R 1596; 52 O L J 450; 31 P L R832 
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claim would be within time: . See also 
Annamalai Chettiar -v. Muthukaruppan 


Chettiar (4), and Gobinda Narayan Singh 
v. Sham Lal Singh (5). The learned Sub- 
ordinate Judge has not taken any evi- 
dence and found on the- essential ques- 
tions arising ia the case as to the custom rela- 
ting tothe Acharya, whether. thejAcharya 
can be nominated by the Baroda Goverr- 
ment or whether heis to be elected in the 
absence of any designation of a proper ‘person 
by the previous Acharya. There is consider- 
able divergence of opinion as to the true posi- 
tion of the head ofthe institution known as 
math. It was held in Ram Parkash Das 
v. Anand Das (6), that an asthalor math 
is an institution of a monastic nature and 
is established for the service of: a particular 
cult, the instruction in its tenets ani the 
observance of its rites. The followers of 


the cult and disciples in the institution ` 


are known as chelas who are of- two classes, 
celibate and non-celibate. The mahant 
or the asthal must by the custom of the 
math be a bairagi or religions chela. 
The mahant is the head ofthe institution, 
sits upon the gadi, initiates candidates 
into the mysteries ofthe cult, superintends 
the worship of the idol andthe accustom- 
ed spiritual rites, manages the property 
of the institution and administers its affairs, 
aud the whole assets are vested in him 
as the owner thereof in trust for the 
institution itself. 
ed: 

“The question as to who has the right and office 
of mahant is one, in their Lordships‘ opinion, who, 
according to the well-known rule in India, must 
depend upon the custom afd usage of the particular 
math or asthal. Such questions in India are not 
settled by an appeal to general Customary Law; the 
usage-of the particular math’ stands as the law 
therefor.” 

The learned Subordinate Judge has not 
gone into the evidence and ascertained 
the custom of the math as to the person 
who is entitled to be appointed to the 
right and office of the Acharya and the 
custom and usage of the particular math 
in respect of the appointment of such 


(4) 130 Ind, Cas. 699; A IR 1931 P O 9; 581A1; 
8R61I5;60M L J 1; 33 L W 30; 350 WN 145; 45 
Bom. L R 163; (1931) M WN 137; Ind. Rul.(1931) PO 
65; 54 OL J 175 (P ©). . 

(5) 131 Ind. Cas, 753; A I R 1931 P O 88; 58 I A 125; 
58 C 1187:53 O LJ 333; 35 O W N 521; (193) M W 
N 435; Ind. Rul. (1931) P O 145; 33 L W 707; 33 Bom, 
L R885; 6M LJ 9 (P OC). < ° 

(6) 33 Ind, Oas. 5t3; A I R 1916 P O 256;43 IA 
73; 43 O 797; 20 O WN 802; 14 A L J 621; (1916) 1 
M WM 408; 31 M L J1; 18 Bom. L R 490; 3 L W 
556; 2401 J 116;20M L T 267 (P O). 
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Acharya. The case ofthe plaintiff is that 
the Acharya designates a fit person to be 
his successor and that appointment is 
approved by the Baroda Government, and 
in the absence of such designation and 
approval, the Baroda Government has 
power to nominate. In fact the plaintiff's 
case -is that the authority to represent 
the math at Dwarka is derived from the 
nomination by the Baroda Government: 
The case on behalf of defendant No. 1 
is that in the absence of a designation 
of a proper person to succeed as the 
Acharya by the previous incumbent of the 
office, a proper and fit person is elected 
as the. Acharya, and that it is not necessary 
that, he should be appointed to the office 
at ‘Dwarka, but that if a proper person is 
elected as successor at Dakore, he is 


e 


entitled to occupy the gadi of the Shankar- 


acharya of the Sharada Peeth. 

In Mahunt Rama Nooj Doss v. Mohunt 
Debraj Doss (7), it was held that the maths 
were of three descriptions, namely, mouroost, 
punchaiti and hakimi, that in the first 
the office of chief mahant was hereditary 
and devolved upon the chief disciple of 
the existing mahant, who moreover usually 
nominated him as his successor; that in 
the second the office was elective, the 
presiding mahant being selected by: an 
assembly of mahants;and that in the third 
the appointment of the presiding mahant 


was vested in the ruling power pre- 
sumably the civil power or in the 
party who endowed the tempie.. In the 


absence of any. evidence and finding on the 
point as to the custom relating to the ap- 
pointment of the Acharya of the Sharada 
Peeth, it is difficult to hold that the plaint- 
iff -necessarily claims through the previous 
Acharya. The case of the plaintiff is that 
afterthe death of Madhav Tirth, Shantya- 
nand: was, nominated by the Baroda Go- 
vernment, and after his death the present 
. plaintiff is appointed as the Acharya. It 
does mot therefore necessarily follow that the 
plaintiff claims through the previous 
Acharya’?andin the pleadings there -is no 
ullegation that the present plaintiff claims 
- through Shantyanand. 

As tothe position ofthe head of a math 
it was held in Ram Parkash Das v. Anand 
Das (6) that the whole agsets are vested in 
him asthe owner thereof in trust for the 
institution® itself. in Vidyapurna Tirtha 
Swami v. Vidyanidhi Tirtha Swami (8) it 
was, held that the head of a math is not a 
= (3418391 6 Sud, Dew. Ad. (Qal) 262, 
= (a M MM LS Wy 
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mere trustee but a “corporator sole” having 
an estate for life in the permanent endow- ` 
ments of the math and an absolute prop- ` 
erty in the income’ derived from offerings 
subject only tothe burden of maintaining. 
the institution; in other words, a superior of 
a math is not atrustee but a “life tenant”. 
In Kailasam Pillai v. Nataraja Thambiran 
(9) it washeld that it cannot bê predicated 
of the head of a math as such, that he 
holds the math properties as a life tenant or 
trustee. The question must be determined .- 
in each case upon the conditions on which. 
they were given or which may. be inferred 
from the long established usage and customs 
of the institution. The lower Court- has not 
investigated into the long established cus- 
tom or usage of the institution in sait. In 
Vidya Varuthi Tirtha v. Balusami Ayyar: 
(10) it was held that the head of a mathis 
nota trustee of the endowments of a Hindu 
math save as tothe specific property vested 


in him for a specific object and it was held.’ 


at p. 327* that according tothe well settled 
law of India (apart from the question.-of— 
necessity) a mahant is incompetent “to create . 
any interest in respect of the math property 
toendure beyond hislife. In Arunachellam 
Chetty v. Venkatachalapathi Guruswamigal 
(11) it was held that the nature of 
the ownership is an ownership 
in trust for the institution itself, 
while the ownership in the general case is. 
with the spiritual head of the institution, 
still the property may be held on different 
conditions and subject to different incidents 
and that there are varieties of circumstances 
and tenure and in respect of these the usage 
and custom of the math fall to be determin- 
ed and once that usage and custom are 
clear they form the law of the math. 7 
- Both the parties agree that the last 

Acharya was Madhav Tirtha who was the 

Shankaracharya of the Sharada Peeth. The 

title of the math to the property in suit is 

not in dispute. The dispute is -between the 

two rival claimants who claim a declaration - 
of title of Shankaracharya and also the de- 

claration of title tothe property in suit. The 


pri) 6 Ind. Cas. 4; 33 M 265; 7 MLT1; 19MLd 


(10) 65 Ind. Cas 161: A I R 1922 P O193; 48 I A 
302; 44 M 831; (621) MW NG449; 41 MLJ 316; 3 U 
P LRP 0)6315 L W 78; 30ML T £6; 8 P L T 
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Suit is for vindication of “private, and .per- 
sonal right and not for vindication of the 


Tights of the math: See Babajirao v. Lax-" 
1 The plaintiff in this suit- 
claims to vindicate his private right and - 


mandas (12). 


bases his claim on the nomination by the 
Baroda Government. Shantyanand was also 
nominated by the Baroda Government. It 
is difficult to hold that the second nominee 


claims through the first nominee in the ab- - 


sence of any admission or evidence to tht 
effect. 
the Baroda Government have the right of 
nomination, he will fail on the merits. 
There is nó admission of the plaintiff that he 
claims through Shantyanandji. Itis there- 
fore difficult to hold in the absence of any 
evidence or admissionon the point that the 
present plaintiff claims through Shantyanand 
who was alleged tohave been nominated by 
Baroda Government in the year1917. The 
= juk ofjimibation must be decided on the 
a made in the plaint and Iam not 


rentistidd that the plaintiff's claim is barred 


Y limit tion, as the plaintiff has never al-. 


sed that he claims through Shantyanand. 
The decision in First Appeal No. 532 of 1927 
brought by Swarupanand, defendant No. 2, 
by Madgavkar and Allison, JJ., can be 
distinguished onthe ground mentioned in 
the judgment, viz., that defendant No. 2 
claimed as successor in the line of Tri- 
vikram Tirth, and Trivikram Tirth.did not 
bring a suit within six years from thetime 
when he came to know that the defendant 
got himself installed as Shankaracharya. 
Further, it is mentioned in the judgment 
that: 

“Trivikram could and ‘should have applied to 
the District Court in the proceedings under the 
Bombay Regulation No, VITI of 1827 and to the First 
Class Suhordinate Court to be joined however asa 
party in the suit by the plaintiff (i. e, present de- 
fendant No.1) against Shantyanand.” 

If, on the other hand, the plaintiff can 
be said to claim through Shantyanand, the 
question arises whether any cause of action 
had arisen in orderto compel Shantyanand 
to bring a suit, andif so, whether the time 
occupied by Suit No. 667 of 1917 from 13th 
August, 1917, the date of the institution 


of the suit, to 16th February, 1926, when- 


Shantyanand died, should not be exclud- 
ed in computing the period of limitation 
forthe present suit. 
behalf ofthe appellant that the period oc- 
cupied in the previous suit ought to be 
excluded unders.14 liberally construed on 
the authority of the decision in Lakhan 


‘ 


(12) 28 B 215; 5 Bom, LR 922, 
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‘the 


It is contended on 
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Chunder Senv..Madhusudan Sen (13) where 
the right of the plaintiffto bring an action 
was heldto be suspended during the perio | 
occupied by the previous litigation though ' 
the case was. not covered by s. 14, Limi+ 
tation Act. The decision. of .the Calcutta 
High -Court was confirmed ‘by the Privy 
Council in Nrityamoni Dassi, v. Lakhan 
Chandra Sen (14). > .'.> > 

On the question whether’ Shantyanand, 
assuming that he was the. person from 
whom the plaintiff claims, had a cause of 
action to bring a suit, it appears that on 
9th August, 1917, Mr. Kennedy passed an 
order in favour of Shantyanand by Ex, 68 
and Suit No. 667 was brought by defend- 
ant No.1 specifically for the purpose of 
setting aside that order only ` four `: days 
after the order passed in favour of*Shan- 
tyanand, The suit dragged on for.‘near- 
ly nine years till Shantyanand died on 
16th February, 1926. It was not necessary 
for Shantyanand to bring a suit. for ‘a’ 
declaration, as according to the decision 
of Scott, O. J., and Shah, J., in First Appeal 
No. 245 of 1917, the question of title was io 
be finally determined in the suit, and 
the refusal by the Subordinate Judge of 
the application of defendant No.1 ‘for an 
injunction against Shantyanand was not 
interfered with, as the administrator wasto ` 
remain in possession until a final .deter- 
mination of title was come to. It has 
been repeatedly held by the High Court, 
whenever the case came up in several 
appeals, that the administrator was to hold 
possession till the question of title was 
finally determined, and if the suit had 
been expedited, the question of title would 
have been finally determined in Suit 
No. 667 of 1917. Though the order-of the 
District Judge handing over possession to 
Shantyanand passed on 9th August, 1917, 
was subsequently set aside by the High 
Court, no order was passed in favour of 
present defendant No. 1, and -the 
administrator was ordered to remain in 
possession till the question of title was 
finally determined, and the question- of 
title would have been finally determine 
by Suit No. 667 of 1917 brought by defend- 
ant No. 1 specifically for the purpose of 
setting aside the orderofMr. Kennedy. 
Even if a suit had been brought by Shan- 
tyanand, it would have been stayed under 


- (13) 35 0 209; 7 O L J59; 12 O W N 326, ` 
- (14) 33 Ind. Cas, 452; A I R1916 P O 96; 43 O 660; 
200 WN 522; 30ML J 529; (1916)1 M W N 332; 3 
L W AN; 18 Bom, L R 418; 24 O L II 20M LT10 
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seid that Shantyanand had a cause of 
action to bringa suit? >- 


He was installed on the çadi after no- 
mination by the Baroda Government. Mr. 
Kennedy recognized his right and passed 
an order in his favour, and though the 
order was set aside by the Appellate Court 
no order was passed in favour of defend- 


ant No.1 and the refusal of the applica- ` 


tion by defendant No. 1 for in junction against 
Shantyanand was not interfered with by 
the High Court in revision on the express 
grcund that ihe administrator was to re- 
main in possession tilla final dete1 mination 
of title was come to. The Suit No. 667 of 
1917, brought by defendant No, J] was 
pending, in which the question of title 
would have been finally determined within 
- the meaning of s. 9, Regulation No.VIII of 
1827. The mere bringing of the Suit No. 
667. of 1917, by the present defendant No, 1 
cannot be considered ag affording a cause 
of action necessitating the bringing of a 
suit by Shantyanand. The cause of action for 
“recovery of possessionof the property accrued 
to Shantyanand either on the date of death 
of Madhav Tinth or on the date of his own 
- nomination. Shantyanand’s title was re- 
cognised-by the Baroda Government and 
he was installed cn the gadi in 1917 and 
in view of ibe allegations in the plaint it 
is doubtful if it was necessary for Shantya- 
nandto bring a suit for Pcssession of an 
lereditary oftice within Att. 124, Limitation 
Act. The property in suit was taken 
possession of by the administrator under 
Regulation No. VIII of 1827 who held it for 
therightful owner. Mr. Kennedy passed 
. an-.order in favour of Shantyanand, and 
though the order was set aside in appeal, 
the administrator was ordered to remain 
in possession till the title to the property 
was finally . determined: Defendant No. 1 
brought Suit No, 667 of 1917 four days 
after the order handing over the prop- 
erty to Shantyanand tu set aside the 
order, and the question of title. would have 
heen finally determined in ihat suit. 
The suit dragged onfor nine years till the 
death of Shantyanand in 192¢, 1 do not 
think on the'materials in the present case 
that there’ was any cause of action. neces- 
sitating the bringing of a declaratory suit 
by Shantyanand, and if it was not neces- 
sary-fór Shantyanand to bring a declara- 
tory suit, the: suit of. the present plaintiff 
would not be-barred cn account of the 
* jfailure of Shantyanand to bring a suit, 
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Before the present plaintiff was nomic 


nated by the Baroda Government on 19th _ 


November, 1927, there was the order passed 
in favour of defendant No. 1 on .20th 
August, 1926, by the then District Judge, 


Mr., Davis. The present suit is brought - 


within six years from that date. That 
order sould not be carried into effect on 
account of thesuit brought by defendant 
Ne, 2, Swarupanand, and in Swarupanand's 


appeal it was ordered by Madgavkar and- 


Allison, JJ., that the administrator should 
hold possession of the 


question of title was d i 
present suit, and the present plaintiff ap- 
plied on 12th February 1929, to be made a 


property till the.. 
determined in the- 


party in the proceedings before the Dis- ` 


trict Judge under Regulation No. -VIIL of. 
1827, and he “ was accordingly brought’ 
on the record of those proceedings. Under- 


these circumstances I think that.even 


assuming that the plaintiff claims through 


Skantyanand the present suit is not barred 


on account ofthe failure of Shantyanaud to’. 
bring a suit for a declaration of his title, 
for itwas not necessary for him to bring a 


suit. He was installed on the gadi of 
Shankaracharya by the order of the Baroda 
Government and {took possession of the 
property at Dwarka and also got the 
property in suit by the order of Mr. Ken- 
nedy, and though the order of Mr. Ken- 
nedy handing over the property to Shantya- 
nand was set aside in appeal, there was no 
order handing over the property in favour 
of defendant No. 1 and the suit brought 
by defendant No, | against Shantyanand 
was pending till 1926, that is till Shantya- 
nand’s death. | : 

Assuming, however that there was a 
cause of aclion to bring a suit and that 
Shanty anand could not have got the property, 
as urged on behalf of respondent No. 1 before 
us, anless he had got a declaration in his 
favour in the event either of defendant 
No, 1 having withdrawn the suit against 
Shantyanand or his suit’ having failed for 
any other reason, the question will have 
to beconsidered whether the time occupied 
by the Suit No, 667 or 1917 can be deduct- 
ed in the peculiar circumstances of ths 
present case. This question. does not arise 
on the conclusions I ha¥e reached on: the 
other points. Ih the event of withdrawal: 
of suit by defendant No. 1 or the failure 
of his suit on any ground other than on 
its merits, the 
would not have been inany way worse than 
that of defendant No, 1, 


16 is contended on behalf of respondent 


position of Shantyanand. 
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No. 1 that when oncetime begins to run, no 
subsequent inability ‘or disablity would stop 
the running of time..It is contended on behalf 
of. the appellant-that the time occupied in 
.the previous litigation should be deducted 
‘under 6. 14, Limitation Act, liberally con- 
strued according tothe decisions in Lakhan 
Chander Sen v. Madhusadan Sen (18), and 
Nrityamoni Dassi v. Lakhan Chandra Sen 
(14). It might be deduced from the degis- 
ions of the Privy Council in the. cases of 
Prannath Roy v Rookea Begum (15), Ranee 
Surno Moyee v. Shooshee Mokhee Burmonia 
(16), Hem Chunder v. Kali Prosunno (17), 
and Nrityamoni Dassi v. Lakhan Chandra 
Sen (14), that ordinarily limitation runs 
from the earliest time at which an action can 
be brought and that after time has once 
begun to run there may be revival of the 
tight to sue when the previous satisfac- 
tion of the claim is nullified with the 
| Ti atetihe right to sue which had been 





shad Roy v. Gopal Chunder Dutt (18), Soni 
Ramv. Kanhaiya ‘Lal (19) and Juscurn 
Boid v. Pirthichand Lal (20), The question 
has been considered by the Full Bench of 
the Madras High Court in Muthu Korakkai 
Chetty v. Madar Ammal (21), where the 
majority of the Judges held that when the 
time had once begun to run, it could not 
be suspended otherwise than according to 
the provisions ofs.9 or any other similar 
provisions of the Limitation Act itself. 
But Sadasiva Ayyar, J., however took a 
different view, and relying on the decisions 
inthe case of Lakhan Chunder Sen v. 
Madhusudan Sen (13), Nritamoni Dassi v. 
Lakhan Chandra Sen (14) and Ranee Surnoo 
Moyee v. Skooshee Mokhee Burmonia (16) 


pil: TMIA 323;4 W R37; 1 Suther 367; 1 Sar. 692 


(16)1I2MIA 244; 1IWRPOS: 2 BLRPO 
10: 2 Suther 173; 2 Sar 424 (P 0) 20 E R 331 
p0? 30 O 1033;°30 I A 177;8 O WN 1; 8 Sar. 529 
0 


(PO). ; 
(18) 9 O 255;9 I A 82; 12 OL R 129; 4 Sar. 363; 6 

Ind, Jur. 546 {P O). 

~ (19) 19 Ind. Cas. 291; 25 A 227: 401 A74;13MLT 

437: WO W N 605; LI AL J 389; (1913)M W N 470; 

170 LJ4“8; 15 Bom, L. R 489; 25M L J 131 


PO. 
( (20) 50 Ind. Cas 444; A IR 1918 PC 151;46 I A 52; 
46 O 670-17 A L J 514; 38 M L J 557; 23 O WN721; 
21 Bom L R 632; (1919) M W N 253; 300 L J 71; 26 
MLT 131; 10 L W 416 (P C.) 

(21) 54 Ind. Cas. 66; A 1 R 1920 Mad. 1; 43 M 1°5; 
26 ML T 459; 38 ML J 1; II L W487; (1920) MWN 
N42 (F B). Ona. 


held that notwithstanding s. 9, Limitation 
Act, there are exceptional cases where such 
suspension of thecause of action for a suit 
cantake place on the liberal construction of 
s. 14, Limitation Act, A similar view was 
taken inthe cases of Abdul Rahim Oosman 
& Co v.Ojamshee Purshottamdas & Co. (22) 
Ramdutt Ramkissendasg v. Sassoon & Co, 
(23) and Bhandari v. Nihalehand (24). 
Ditferent and somewhat conflicting views 
were taken in the caseof Dwijendra Narain 
Roy v. Jogesh Chandra Dey (25), and Sarat 
Kamini Dasi v. Nagendra Nath Pal (26). 

The conflicting views are (1) that there 
may hea revival of the right to sue when 
the pervious satisfaction of the claim is 
nullified with the result that the right to 
sue which has been suspended is animat- 
ed, and the true testto determine whether 
a cause of action accrued isto ascertain 
the time when the plaintiff could have 
maintained his action to a successful re- 
sult, (2) that except perhaps in cases 
where injustice. has been occasioned by a 
court by its own acts or oversights, there 
is no scope for the application of any 
principles of equity in the administration 
of statute law of limitation, and arevival 
of a cavse of action once satisfied or 
cancelled is foreign to the conceptions of 
of the statute law of limitation. If the 
present plaintiff is considered to claim 
through Shantyanand and that it was neces- 
sary for Shantyanand to bring a suit in 
the year 1916 or 1917, I would be inclined 
to hold, though not without hesitation, that 
in the peculiar circumstances of the pre- 
sent case, the time occupied in the previous 
suit should be excluded under.s. 14, 
Limitation Act, liberally construed. If 
the time occupied by Suit No. 667 of 1917 
is excluded, it is clear that the plaintifs 
suit is within time. : 


Though it is not necessary to decide the _ 


point, having regard to the conclusion 
which I have reached on the other points 
I would be inclined to hold either that the 
time occupied by suit No. 667 of 1917, 
should be excluded under s. 14, Limitation 


. (22) 124 Ind. Cas. ue AIR 1930 Cal. 5; 560 639; 
. Rul. (1930) UaL 70. 
7063) a nd. Oss. 713, AIR 1929 PO 103; 561A 
128; 36 01048; 29 L W 682; 60 W N 473;:33 O W-N 
485:49 O LJ 462: 31 Bom. L RTI; (1929 A LJ 254; 
56 M L J 614; 11929) M W N546(P O.) 
(24) 117 Ind. Oas. 52; A I R 1929 Rang. 55;6 R 


is 79 Ind Cas,520; A'I R 1921 Cal. 600; 390 L 
J 40. 


(26) 89 Ind. Cas. 1000; A I R 1926 ‘Cal, 65; 440 L J 
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Act, liberally construed or that if the 
cause of action had accrued to Shanty- 
anand, theré wasa satisfaction of Shantyan- 
and's claim by the order of Mr. Kennedy 
handing over the property to him, and 
though the order was set aside on appeal, 
there was no order handing over the 
‘property to defendant No. 1 and the re- 
fusal of the application by defendant No.1 
for injunction against Shantyanand was 
not set aside by the High Court but the 
administrator was ordered to remain in 
possession tillthe question as to title was 
finally determined, in other words, there 
was cancellation of the cause of action ope- 
rating to suspend the right of Shantyanand 
and the suspension of the right was not re- 
. moved till Shantyanand’s death. Assum- 
` ing the suspensicn of the right was re- 
moved by the order of Mr. Davis, Ex. 92 
“on 20th August, 1926, putting defendant 
.. No. 1 in possession, the suit of the plaintiff 
~ ‘brought within six years’ from that date is 
within time. The result would be the same 
if itis held, as I have already done, that there 


was no accrual of a cause of action to the. 


present plaintiff for a declaratory suit till 
.the order of Mr, Davis on 20th August, 
1926, or till the installation of the present 
plaintiff, i f 
I think on the whole, that the view of 
the lower Court on the point of limitation 
cannot be sustained. I would, therefore, 
reverse the decree of the lower Court and 
remand the case for decision on the merits, 
and I think, having regard to the previous 
decisions of this court, the lower Court 
thould not now go into any technical or 
preliminary questions, but should take 
evidence on the important questions arising 
“in the case and decide on the essential 
questions relating to the title to the prop- 
erty in custody of the administrator and 
should dispose of the suit on the merits as 
quickly as possible. This litigation has 
been extending for a period of nearly four- 
teen years and itis to be regretted that 
the learned Subordinate Judge disposed 
of the suit on preliminary points without 
dealing with the case on the merits. I 
would, therefore, reverse the 
the lower Court and remand the case for 
decision on, the merits. Costs, costs in the 
suit. . ` 
Barlee, J.—This suit has been dismiss- 
ed as time-barred, The question of limita- 
. tion has been tried as a preliminary issue, 
and the simple point for‘ decision is whe- 
ther, if the facts pleaded by the plaintiff- 
@ppellantebe correct, the suit was instituted 


i 
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more than six years after his cause of action 
had accrued. “He claims a declaration of 
title, and it is common ground that the 
article of the Limitation Act which is appli- 
cable is Art. 120, which . allows him six 
years from the dateon which his ¢ause of 
aclion accrued. 2 


There are two pleadings to be considered, 
the plaint and a counter written statement. 
The plaint is a short document and clearly 
drafted. In paras. 1 to4 the plaintiff sets 
out shortly the history of the disputes over 
the right to succeed Shrimant Shankara- 
charya Madhav Teerthji, who died in 1916, 
and was the last undisputed Shankara- 
charya. He states (para. 1) that the Shri 
Sharada Peeth Math is sitnated at 
Dwarka within the raj of His Highness the 
Maharaja Gaekwad of Baroda; but owns 
property in British India, particularly 
at Dakore; that His Holiness Swami Shri 
Madhav Teerthji died at Dakore in Septem- ` 
ber, 1916; (para. 2) that the mamilaidur-~ 
took possession of the Dakore properties 
and that in 1917, the District Judge of 
Ahmedabad, afler hearing defendant No.1, 
who was a claimant, passed an order in 
favour of Swami Shri Shantyanandji who 
had been installed as Shankaracharya; 
but that the District Judge’s order was 
later set aside inthis Court; (para.3) that 
defendant No.1 instituted Suit No. 667 of 
1917 against Swami Shri Shantyanandji; 
that the latter died during the pendency 
of the suit which abated; (para. 4) that 
defendant No. 2 also is a claimant; (para. 5) 
that the property is still held by the 
administrator appointed by the District 
Court; that he, the plaintiff, was installed 
as Shankaracharya on 19th November, 
1927,and isentitled to the said property; 
and (para. 7) that the cause of action 
accrued on 19th November, 1927. In answer 
to the written statements of defendant No. 1 
and defendant No, 2 the plaintiff filed a 
counter written statement in which he 
pleaded : [His Lordship set out 
the important paras. and  proceeded.] 
Paragraph 11 is ananswer to para. 21 (c) of 
the written statement of defendant No. 1 
which runs: 

“In para 3 the plaint ought to state whether Swami 
Shantyanandji had any legal representative who 
oot. be broughton the record.” (in Suit No. 667 of 

We are not concerned with the correct- ` 
ness of these allegations. The suit has not 
been heard on the merits. We have, there- 
fore, to assume the truth and correctness 
of the facts pleaded, and to decide whe- - 
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ther plaintiff's cause of action arose more 
than six years before the suit. Prima facie 
it arose within that period. The plaintiff 
has stated that he was installed on 19th 
November, 1927, and that is the date which 
he has given in his plaint as the’ date of 
the accrual of his cause of action. It 
follows, then, that his suit cannot be time- 
_barred unless it can be made to appear 
that, according to the true interpretation 
of his pleadings, when read as a whole, he 
is claiming through a predecessor whose 
claim would have been barred in Novem- 
ber, 1927. Two arguments have been 
advanced against his claim; firstly, that 
he is the nominee of the Durbar and 
that the right to nominate has been lost 
owing to the laches of the Durbar; and, 
secondly, that he is claiming through the 
deceased Shantyanandji, and has the same 
canse_of.action-that afforded by the counter- 
aime defendant No. 1 in 1917. 
pa itst argumént appéaled tothe learned 
bordinate-J-edge, but hes not, I think, 
been seriously pressed by the Jearned 


Counsel for respondent No. 1. Mr. Thakor ` 


has, it is true,made capital of the statement 
in para. 11 of the counter written statement, 
that on the death ofan Acharya the proper- 
ties of the gadi vest in the Durbar. But in 
para. 9 the plaintiff pleaded that on such 
occasions the properties “vested in the 
management of the Baroda State,” and 
reading these sentences in their context, 
I think it clear, that the plaintiff was claim- 
ing for the State,not a right of ownership, 
but the right of control which is inherent 
in a sovereign power. The reasoning of 


the learned Subordinate Judge ‘is that ihe- 


suit is practically one by the Baroda Govern- 
ment to establish their right of nomination 
and appointment, and that the Durbar could 
have filed a suit to have the succession deter- 
mined. This view is not justified by the 
plaintiff's pleadings and that is the least 
that can be said. Itis the plaintiff's case, 
as I understand it, that, since the math is at 
Dwarka, succession tothe gadi is control- 
led by the Government which has jurisdic- 
tion at Dwarka,and that appointments made 
by the ruling power must te recognised by 
the Civil Courts of other States. It is not his 
case that the Baroda Governmant has any 
private rights which have been transferred 
to himself. The learned Subordinate Judge 
has himself found that the State is not 
putting forward any claim to the property 
of the gadi. I can find nothing in the 
pleadings to justify his view; and his finding 
“that the plaintiff's claim is time-barred 
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ment to file a suit is, in my opinion, radically 
unsound. - Obviously a ruling State cannot 
be expected to seek the recognition of ‘its 
sovereign powers in the Municipal Courts 


“of another State. 


The next questionis whetherthe plaintiff 
is suing as the ‘legal representative of 
Swami Shri Shantyanandji. © Apart from 


‘para. 11 of his counter written statement 
‘there is nothing in his pleadings to suggest 


that he claims through Swami Shri Shanty- 
anandji. His plaint is quite clear. Init he 
bases his claim on his installation at Dwarka 


on 19th November, 1927. i 


In the first part of his counter written. 
statement he is even more explicit, ‘He 
distinguishes between the succession of an- 
Acharya who had beefi nominated by his 
predecessor, and 
2 charva when there has been no such no- 
mination. Heclaims that in his case there. 
had been no nomination and that histitle is 
based on his appointment by the sovereign 
power. ‘It is only in. para. 11 of the counter 
written statement that Mr. Thakor has 
found any material for his argument ‘on this 
point, and it must be admitted that, read by 
itself, this paragraph suggests that the 
plaintiff looked on himself as the legal 
representative of Swami Shri Shantyanand/ji. 
But this paragraph is altogether inconsistent 
with the facts pleaded before, and ‘itself 


‘contains a mere argument and not a state- 


ment of fact. Iam unable, then, to agree 
that it justifies the vjew that the plaintiff 
was suing as the legal representative of-his 
predecessor. The learned Counsel has 
found one other ground for his argu- 
ment, but that comes from the memorandum 
of appeal, and not from the pleadings, and is. 
not, in my opinion, substantial. In this docu- 


‘ment the plaintiff speaks of Shantyanandji 


as his predecessor-in-title, and Mr. Thakor 
asks us to interpret this as meaning that the 
plaintiff looked on himself as a legal repres- 
entative.I am not prepared todo se. Whether 
plaintiff claims through Swami Shri Shanty- 


‘nandji or not, he can properly speak of him 


as his predecessor-in-title, in the same way 
as a reversioner, whofollowsa Hindu widow 
may speak of her as his predecessor-in-title, 
though in fact he claims, note through her, 
but through her deceaséd husbahd, 


For these reasons I disagree with the e 


learned Subordinate Judge’ and consider’ 


‘that the plaintiff was claiming in his 
‘own right based on his ‘installation end 
not through Swami Shri Shantyanandji. 
‘His suit, therefore, ʻia not” time-barsed. . 


the appointment ofan- - 


“right to sue. 


of s. 42, Limitation Act. 
(14) which 
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This finding is sufficient for the decision 
of this appeal. But as an alternative 
case has been set up by the appellent 
and discussed at considerable length, I 
must deal with it and shall try todo so as 
briefly as I can. In the alternative Mr. 
Coyajee has argued that, even ifthe plaint- 
iff be held to be the legal representative 
“of Swami Shri Shantyanandji he has a 
The question, then, is whe- 
ther Swami Shri Shantyanandji could have 
sued in 1927 had. he been alive, Mr, 
Coyajee’s argument is that Sbhantyanandji 
was not required to file a suit toestablish 
his rights, firstly, because they were in 
issue in the respondent's suit and second- 
ly, because the respondent's suit. was not 
athreat to his interests within the meaning 
He relies on 
Nrityamoni Dassi v. Lakhan Chandra Sen 
confirmed the decision of the 
Caleutta High Court in Lakhan Chunder 
Sen v. Madhusudan Sen (13). Now, these 
cases, in my opinion, justify the view ihat 
Shantyanandji had a cause of action in 
1917 when the respondent put forward his 
claim; but that, when the District Judge 
had decided in 1918 that he, Shantyanandji, 
was entitled to the property, his title ceased 
to be in jeopardy and. that he had no 
need to. sue v hiist that order of the District 
Judge wasin force. The ratio decidendi of 
the.cases cited was that aman who has 
obtained satisfaction is not required to 
suetoenforce rights which have been de- 
cided in his ‘favour. In the alternative I 
am prepared to hold that the proceedings 
under the Regulation were of a civil nature 
and that s. 14, Limitation Act, entitles the 
plaintiff to exclude the period during which 
he was: conducting them up to the date 
on which the District Judge's order was 
set aside. Accordingly, I start with the 
assumption that the period between the 
death of Shrimant Shankaracharya Madhav 
Teerthji and the decision of this court, by 
which Mr. Kennedy’s order was reversed, is 
to be excluded, 

This brings me to 1918 and the simple 
question is whether a cause of action 
accrued to Shartyanandji then; for, ifa 
cause of action did accrue, a suit by his 
legal repregentative is time-barred. We 
have heard a long argument on this point, 
and it has been contended that he was 
not bound to do more than defend the 
respondent's suit, as all he required was 
a finding on the issues framed in that 
suit in respect of his claims. But, with 


_ reg ect, I tlyink that irrelevant. We have 
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not to consider whether he could or could 
not have obtained a declaration in the 
respondent’s suit, but whether he could 
have maintained a suit of his own. Asto 
this I feel no doubt. Had he filed a suit 
and pleaded that the property was with- 
held by the District Judge -until some 
claimant obtained a final decree of a Civil 
Court, the respondent could not have 
pleaded that he had no cause of action. 
In fact he had just as good a cause of 
action as the respondent had for his suit 
oras the appellant has for the present 
suit. I cannot see that after 1918 his posi- 
tion was in any way different from theirs. 
For eachthe cause of action was the denial 
of his right by the other. It accrued before 
the District Judge's order. Shantyanandji’s 
denial of the respondent's right induced 
the District Judge to refuse him the pro- 
perty. And the denial by the respondent 
of the right of Shantyanandji induced this © 
court tosetaside the District Judge's order 

and in consequence prevented him from 

enjoying the property. Therefore in 1918 

he had asgooda cause of action as had 

the respondent. He did not avail himself 

of it during the succeeding six years and 

consequence I think his right to 

sue became barred by Art. 120, Limitation 

Act. I cannot see that the decision in 

Nrityamoni Dassi’s case (14), can help the 

present plaintiff, for Shantyanandji did not 

obtain satisfaction in the respondent’s suit 

and the rule in that case refers only to 

persons who have in scme way obtained . 
satisfaction: see the decision in Muthu 

Korakkai Chetty v. Madar Ammal (21). I 

need not discuss this question further as 

Iam of opinion that the plaintiff has 

succeeded on the first point. I agree that 

his appeal succeeds, 


NA. Appeal allowed. 
LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 857 
of 1925. 
January 5, 1933, 
Buipz, J. 
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Rai Sahib Lala FATEH CHAND 
AND OTHERS—APPELLANTS 
TETSUS 
Pandit AMAR NATH 
AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of-1908, O. XL, 
r. 1 (d)—Order giving instructions to Receiver „as 
wa restoration of property—A preal—Competency 
of. AS 
An order -giving instructions toa Receiver for his 
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guidance as regards the persóns to whom cer- 
tain properties were to berestored, does not fall 
under O. XL, r. 1(d', Civil Procedure Code, and is 
not appealable. ; 

Miscellaneous First Civil Appeal from the 
order of the Senior. Subordinate Judge, 
Lahore, tated the 30th March, 1925. 


Musammat Bhag Wati=Pandit Maqsudan=Musammat Mehr Kaur 


` Devi Dat Parshad 
Jowala Dat Parshad 
Sewa Datt. - 


| 
Balkishan 
Mohan Lal 


PATEH OHAND V, AMAR NATH, 


| 
Radha Kishan 
Rikhi Kesh= 
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Appel- 


. Lala-Badri Das, R. B., for the 
lanta. - tes 
Messrs. Mehr Chand and D. D. Kapur, 
‘for the Respondents. te 
Judgment.—The pedigree table of *thé 
„parties concerned isas follows:— . | 


ji 


| 
Harkishen Pe 


Amat Nath: 


Musammat Tehl Kaur 


Sohan Lal 
Ram Lal 


Panna Lal, 


There has been a good deal of litigation in 
connection with the property’ of Bansi Lal. 
It appears that three suits were instituted 
with regard to this property by the various 
claimants at different times.- During ~ the 
pendency of one of these suits instiluted by 
-the widows of Bansi Lal one Seth Ram 
Parshad wasappointed Receiver by this 
court and was directed to take possession of 
the property in dispute. Subsequently the 
order of his appointment was discharged. 
Ib was, however, continued in connection 
with another suit inslituted by Musammat 
Teh] Kaur, the mother of Bansi Lal under s. 
92 oftheCivil Procedure Code. After the 
decision ofthe latter suit the properties in 
charge of the Receiver were ordered to be 
restored to the persons from whom they 
were taken. The Receiver asked for inst- 
ructions in connection with the properties 
and the court below directed that the prop- 
erties Nos. 11, 12 and17 which were alleged 
to have been taken from the possession of 
Rai Sahib Fateh Chand should be restored 
to Pandit Amar- Nath. This instruction 
was apparently given on the’ ground that 
Amar Nath wasfound in the course of 
another suit brought by Sewa Datt ‘to be 
the person entitled to the property and 
also on account of the fact that the sale of 
the properties on which Rai Sahib Fateh 
Chand relied had been made during the 
pendency ofthe suit by Sewa Datt. It is 
from this order thatthe present appeal has 
been preferred. i 

A preliminary objection is raised that the 
order in, question isnot appealable. The 


(widow.) 


Bansi Lal=Musammat 
Budh Wanti; Musammat 


Bishen Kaur, 


appeal purports tohave been filed*“indey 
O. KLIH, r. 1 (s), Civil Procedure Code. 
The learned Counsel for the appellants cor- 
tends that the order under appeals: falls 
under cl. (d)ofr. 1 of O. XL. That clause. 
however, appears to deal with the powers to 
be conferred ona Receiver. In the present 
instance the court didnot purport to confer 
any poweron the Receiver.. The appoint- 
ment of the Receiver had in fact ccme to an 
end. The Receiver merely asked for in- 
siructions for his guidance as regards the 
persons to whom certain properties were to 
be restored, and thecoyrt gave ` directions 
accordingly. Itseemsto me that the order 
in question cannot be saidto fall properly 
under cl. (d)of r. 1 of O. XL and conse- 
quently no appeal is competent. 

The learned Counsel next requested that 
the appeal be treated asa. memorandum. 
of revision. It is urged that the court 
below could only order the properties to be 
restored to the persons from whose posses- 
sion they- were taken and thatit has ex- 
ceeded its jurisdiction in ordering the prop- 
erties to be restored to another person, 
But it seemsto methatit is by no means 
clear thatthe properties were taken by the 
Receiver from the possession of Rai Sahib 
Fateh Chand. If Rai Sahib Fateh Chand 
were holding the properties imdispute in 
his own right atthe time when ‘possession 
was taken bythe Receiver he- would have 
probably at once objected to possession 
being taken inasmuch as under O. XL, 
Civil Proceduré Code, a court has no power 


-to remove any person from the,- possession . 
: ee 


. 


. 
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or custody of the property whom any party 
to the suit has nota present right so to 
remove. Next, when Rai Sahib Fateh 
,Chand applied to the court for possession 
of the properties being restored to him he 
did not say definitely thatthe three prop- 
erties now in dispute were actually taken 
from his possession, vide his application 
dated 22nd October, 1924. All that he said 
wasthat 1-4thshare of certain shops and 
baithaks had beensold to him by Panna 
Laland were, therefore, his property. 
The Receiver no doubt subsequently stated 
that the three properties referred to above 
had been taken from the possession of Rai 
Sahib Fateh Chand; but it appears that 
the Receiver had made different statements 
onthe point on different occasions. 

The petitioner has another remedy open 
to him, viz., by aseparate suit. It is not 
disputedthat he purchased the property 
from Panna Lal during the pendency of 
Sewa. Datt’s suit. The decision in the suit 
“by Sewa Datt, to which Panna Lal- was a 
party, iscertainly prima facie infavour of 
the title claimed by - the respondent. It is 
significant that Rai Sahib Fateh Chand did 
not care to put forward his claim in the suit 
by Sewa Datt or apply to be made a party 
thereto. ao i 

In view of allthe above circumstances 
Tam not prepared to interfere in révi- 
sion. ; 

It appearsthat Panna Lal became an 
insolvent and a Receiver isnow in charge 
of his estate. The Receiver aJso put inan 
appearance in this «court, but he had not 
claimed the property in the court below and 
I donot think he has any right to put 
forward the claim for the first time in these 


proceedings: ` 
I dismiss the appeal with costs. 
N, Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Reference No. 131 of 1931. 
December 6, 1932. 

ASTON AND RUPCHAND, A. J. Os. 
COMMISSIONER or INCOME TAX— 


VETSUS 
HEMRAJ- KANJI—OPPONENT. 
- Income Tax Act (XI of 1922), ss. 10 (2) Gx), 24, 66 
< Business profits—Allowances—Purchase of ofice 
: furniture—Christmas presents—Loss incurred in pur- 
chase: and resale of. land—Reference—Findings of 
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` Expenditure incurred for purchase of furniture for 
the office isin thé nature of capital expenditure and 
cannot be deducted in computing the taxable income, 

A certain piece of land was purchased jointly by 
an undivided family and another- person in 1922. In 
1924 ‘on a partition this land was allotted to the 
assesseo. The land was sold’ by the 
assessee in 1928 at a loss of Ra. 17,005, and the asses- 
see claimed deduction of this sum*from the profits 
made by him in business: g f 

Held, that the amount claimed could notbe deduct- 
e& from the profita as the purchase'was in the nature 
of investment of capital and not made for the purpose . 
of any business in buying and selling land. 

Oharity or presents such as cakes, fruits, tea and 
sweets do not fall within s. 10 (2) (ix) of the Income 
Tax Act'and cannot be deducted when they are of a 
purely voluntary nature. i 

Obiter.— It might be that such presents are, in cer- 
tain kinds of business specially when made by non- 
Christians, necessary for the purpose of securing 
business and therefore a legitimate item to be con- 
sidered. Smith v. Incorporated Council of Law 
Reporting for England and Wales (1) and Rountree & 
Co, Ltd, v. Curtis <2), referred to. 

Except in cases where an Income Tax Authority 
has proceeded on a wrong construction—of-the Actia 
inference drawn by him from the evidencé?einnc à 
challenged, merely and solely on the graunt™t af 
different conclusion could reasonably, be ren hex 
from the same facts by the High Court. Amstein- 
Thread Co. v. Joyce (3) and Farmer v, Coiton’s 
Trustees (4), referred to. 3 

Mr. C. M. Lobo, for the Commissioner of 
Income-tax. 


Mr. Kimatrai Bhojraj, for the Opponent, 


Aston, A. J. C.—This is a reference 
under s. 66, cl. (2), Income Tax Act, XI of 
1922, made by .the Commissioner of In- 








-come-tax at the instance of Seth Hemraj 
‘Kanji. 


The assessee is a commission agent 
working in the Burma Shell Oil Storage 


-and Distributing Company. For the -year 


1930-31 he was assessed by the Income-tax 
officer under sg, 23, cl. (8), Income Tax Act, 
at Rs. 971-10-0 on’ a total income of 


“Rs. 18,655. Atthe time of the assessment, 


the assessee claimed the right -to deduct 
three kinds of items of expenditure. He 
alleged that he had sustained a loss of 
Rs. 17,005 on the sale of a plot of a land. 
He claimed to deduct Rs, 75, Rs. 104, 
Rs. 100, Rs. 200 and Rs. 202 in respect 
of Christmas cakes, fruits and presents 
and presents given on Divali in the nature 
of sweets and fruit. He also wished to 
deduct Rs. 100 for the purchase of furniture. 
The Assistant Commissioner rejected his 


‘claim. An appeal was made to the Com- 


missioner who referred to us the following 
questions, namely : (1) whether Rs. 17,005 
representing the difference between ‘the 
amount of the cost of purchasing a plot of 
land and the amount realised by the sale of 


- the said land in the account year which ended 


13th: August, 1929, is or is not a business 


~ 
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loss such as the assesseein this case is 
entitled to deduct from “ ‘his assessable 
income under s. 24, Income Tax Act, 1922, 
(2). Whether the income-tax authorities are 
justified in refusing to allow the deduc- 
tions of the following items of expenditure 
claimed by, the assessee as items of the 
business expenses under `s. 10 (2) (ix), In- 
come Tax Act of 1922. 
` (a) Rs. 75, Christmas cake. . 
b) Rs. 104 plus Rs. 100, fruits. © 
te Rs. 200+202—Rs; 402, Divali bo- 


nuses. 

(d) Rs. 100, furniture for office. 

Total expenses, Rs. 881. 

Mr, Kimatrai, Pleader for the assessed 
has not pressed his claim with regard to 
Rs. 100 furniture for office. This was 
clearly inthe nature of capital expenditure, 
as pointed out by the Commissioner. With 
regard to the claim in respect of Rs. 17,005 
it was held by the Commissioner that the 
land was purchased jointly by the undi- 
vided Hindu family of Devkaran Damji of 
which assessee was a member and another 
person named Ramji Jasraj inthe year 1922, 
In 1924 the undivided Hindu family 
divided, a partition deed was executed, 
and the land above referred to came to 
the share of 
other property. This 
1928, and the difference between the 
sale price paid forthe land and the money 
obtained at ils sale amounted to Rs. 17,005. 
It appears to me that there are three 
objections tothe claim of the assessee to 
be allowed to deduct these Rs. 17,005 from 
the profits made by him in business, 
In the first place, it was admitted by 
him before the Assistant Commissioner 
that itis not his business to buy and sell 
property and that there were no such 
transactions after the land was bought in 
1920. The purchase therefore appears to 
have been an investment of capital in 
land and not a purchase made for the 
purpose of business in buying and selling 
land; and in the second place, when it 
came to the assessee in partition, it formed 
part of his capital; it was nol used by him 
inthe business of purchasing and selling 
land. Lastly the loss -which he. claims 
does not appear to have arisen in the year 
for which he was assessed. All that he 
has shown .is-that-a loss was sustained 


1930. when he was assessed. There is no- 


thing to show that the loss represented . 


the depreciation. in. the value of the land 
ona comparison ‘between its value-in the 
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‘daram in his 


“This of course means 


the assessee along with. 
land was sold in’ 
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year when he was assessed and the preced- 
ing year. í 

Then with regard to the question of pre- 
sents, it has been pointed out. by Mr, Sup- 
Commentaries on The 
Law of Income-tax in India, Edition 3, 
p.-502, that expenditure in the nature of 
charity or presents can never be deducted 
in the case of a business, whatever the 
system of accounting may be thatis adopted. 
charity or presents 
regarded as gifts of.a voluntary nature. 
The learned author himself points out that 
gifts given to an employee may be de- 
ducted, in certain circumstances, namely, 
when they are given as perquisites in return 
for services -which they have rendered, 
even though such gifts may not be legally 
claimable by an employee. In England it 
has been held that a gratuity given to a re- 
porter on retirement may come within 
the section and be deducted: See Smith v. 
Incorporated Council of Law Reportiug 
of England and Wales (1), On the other 
hand, where a company instituted an in- 
validity fund for the benefit of its employees 


-for the purpose of relieving distress, in- 


validity, misfortune, their claim to be allow- 
ed Rs. 50,000 invested for the purpose was 
disallowed by the Court of Appeal: Rountree 
& Co. Ltd. v. Curtis (2). In the present case the 
evidence merely showed that various presents 
were given in the form of natal cake, fruits, 
tea and sweets. The Income-tax Commis- 


` sioner held that these were purely voluntary 
-presents or gifts and that they do not fall 


within s. 10(2) (Gx) amd thelearned Comis- 
sioner had evidence on which he came to 
this conclusion. 

The Crown to have costs. 

Rupchand, A. J. C.—In_ submitting 
this case to this court, the Commissioner 
has; to use the word found in one of the 


- English authorities “stated the assessee 


out of Court.” ‘He has pointed out that the 
questions raised by the assessee are all 
questions of fact. That being so we are 
precluded from looking at the findings of 
fact except inso far as itis necessary to 
see whether there was any evidence which 
could have supported those findings: per Vig- 


_count Haldane in American Thread Co. v. 


Joyce (3). . Except in cases where an 


-income-tax authority has pr&cgeded on a 
“wrong construction of ‘the Act, an inference 
between the year 1920 andthe year 1929- ` f : 


(D (1914) 3K B 674; 83 L J K B 1721; 11 L T848; ` 
30T LR588. O, S 
(2) 1925) 1 K B 328; 93 L J K B 570; 131L T 4l; 40 


“TL R 363; 8 Tax. Cas. 678 


(3) (1912) 106 L T 171; 28 T L R 238; 56 S J 308. * 


.at which 


` -done. 
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drawn by him from the evidence -cannot 


be challenged, merely and solely on the 
ground that a different conclusion could 
reasonably be reached from the same facts 
By this court: See Farmer v. Cotton's 
Trustees (4). In this case, it would appear 
that the income-tax authorities have not 
proceeded on any wrong construction - of 
the provisions of the Act and that their 
conclusions aresupported by the evidence, 
Three items were claiméd before them. 
With regard tothe item of Rs. 100 spent 
on furniture, there isno dispute now. Mr. 


-_Kimatrai has admitted that the decision 


ofthe income-tax authorities on that item 
is right. We are therefore concerned only 
with the remaining two items. 

The main item in dispute is of 
Rs. 17,000 odd loss alleged to have been 
sustained by the assessee in respect of a 
land transaction. He claims itas a loss 
on thé business of buying and selling 
land. But on his own showing this land 
was purchased in 1920 not by him, but 


. by a co-parcenary of whom he was one, in 


parlnership with one Ramji Jasraj, astranger 
to the co-parcenary. He has further admitt- 
ed that it was in 1924 that as a result 
of a partition between the co-parceners 
this property was allotted to him in his 
share, and that he sold il in 1928. 
facts he claimed that he was entitled to 
deduct from his income the loss which he 
had suslained and which, he said, wasthe 
difference between the price at which the 
land was purchased in 1920 and the price 
it was sold in 1928. It was on 
these facts that the Income-tax authorities 
threw out his claim holding that on the 
materials before them the purchase of land 
was not by way of business, at any rate of 
the assessee, and that he could not claim 
the loss in the manner in which he had 
Nothing has been urged by Mr. 
Kimatrai to satisfy us that the inference 
drawn by the income-tax authorities from 
the admitted facts was not an inference 
which could not possibly be drawn from 
those facts. That being so, even if it be 
open tous todraw another inference from 
those facts, that would be no ground for our 
-interference. : 

The dispute with regard to the second 
item whicl relates to sums spent on 
Christmas’ presents; stands on no firmer 
footing. The assessee appears not to have 


_.given details of the persons to whom . 


these_ presents were given,’ and therefore, 
(4) (1915) A O 922; 84 LJP O 137; 113 L T 657; 59 


- B J 611; 31 TL R 478, 
Pa 
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even assuming that this expenditure might 

under certain .circumstances be brought’. 
within the purview of cl. (9), s. 10, there.was’ 
not sufficient material before the income- 
tax authorities to enable them to hold that 

this expenditure had been incurred solely 
for the purpose of earning profits. It might 

be that such presents arein certain kinds 

of business especially when made by non- 
Ohristians, necessary for the purpose of 
securing -business and therefore a legiti- 

Mate item to be considered.. But in the 

present case it is not necessary for us to 

go into such hypothetical cases. For 

these reasons I concur in the judgment 

dictated by my learned brother. 

A KReference answered. . 





BHIDE, J. | ; 

FEROZE DIN AND orpers—PLAINTIFES 

—~APPELLANTS 
Versus 
KHAIR DIN AND ANOTIER—DEFENDANTS 
— RESPONDENTS. 

Custom (Punjab)—Barbers of Gurdaspur—Whether 
governed by custom or Muhammadan Law—Punjab 
Tenancy Act (XVI of 1887), s. 59—Alienation— Parties 
not governed by custom—Iteversioner'’s competency to 
challenge— Will by occupancy tenant—Consent of 
wife and daughter—Nephew,if entitled to challenge 
will—Specifie Relief Act (I of 1877), s. 42. i 

Barbers of Gurdaspur town are not governed by 
custom: but by Muhammadan Law. 

An occupancy tenant governed by Muhammadan 
Law madea will in regard to the tenancy with the 
consent of his wife and daughter. His nephew 
sought to challenge the will: 

Held, that the consent of the daughter was 
immaterial as she was not an heir according to the 
provisions of s. 59, Punjab Tenancy Act, and that the 
wife being only a life tenant her consent was not 
sufficient and that the nephew was entitled to obtain a 
declaration prayed for according to s. 42, Specilic 
Relief Act, provided the will was invalid to any 
extent. KAG 


Second Civil Appeal from the decree of 
the District Judge, Gurdaspur, dated the 
18th December, 1928, reversing that of the 
Subordinate Judge, Fourth Class, Gurdas- 
pur, dated the 15th December, 1927. 


Mr. Abdul Rashid, for the Appellants. 

Mr. M. C. Mahajan, for the Respondents. 
_ Judgment.—This second appeal arises ` 
out of a suitby Shahab Din, a barber, to 


i 
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challenge a will in respect of an occupancy Allah Dad (1) cannot, therefore, help the 


tenancy made by his uncle Loku. After the 
death of Loku, his widow Musammat Kako,. 
was entitled to succeed, but she supported 
the will made by ‘Loku in favour of Khair 
Din whe was her. relation and mutation 
was accordingly effected in favour of Kheir 
Din. The ptaintiff then 
present suit to challenge the will and geta 
declaration as regards his right to succeed. 
The pleadings were not very precise bit 
the plaintiff eventualiy relied solely on 
cuslom while the defendants relied on 
Muhammadan Law. Both the courts below 
have held that the parties, who are barbers 
and residents of Gurdaspur town, are not 
governed by custom but by Muhammadan 
Law. The trial Court held that the will of 
Loku could be valid according to Muham- 
madan Law only to the extent of one-third 
shareof the land and granted a declaration 
to-that effect. The learned District Judge 


on the other hand was of opinion that as the , 


plaintiff had relied on custom only and as 
he had failed to establish “it, the plaintiff 
was not entitled to any decree. He accor- 
dingly accepted the appedl and dismissed 
thesuit. From this decision the present 
appeal has been preferred. 

The learned Counsel for the appellant 
contended that succession to occupancy 
rights being governed by Statute (s. 59 of 
the Punjab Tenancy Act), Loku was not 
entitled to divert the succession by making 
a will, in contravention of the Statute. This 
contention does not seem to be correct. The 
Punjab Tenancy Act makes transfers in 
contravention ofthe rule of succession laid 
down in s. 59 voidable at the option of the 
landlord, but no similar option seems to be 
conferred by the Act itself on the 
reversioners. The question whether an 
alienation of occupancy rights can’ be 
challenged by a reversioner was considered 
by a Full Bench of the Punjab Chief Court 
in Abdullah v. Allah Dad (1) and it was 
held therein that when such alienation of 
proprietary land canbe challenged accor- 
ding to custom, alienation of occupancy 
rights can also be similarly challengéd, 
provided the person challenging the dliena- 
tion is entitled to succeed tothe occupancy 
holdings. l 

In the present instance the plaintiff 
has been found to be entitled to succeed to 
the occupancy tenancy after the death. of 
Musammat Kako, butit hasbeen also found 
that the parties are not governed by custom. 
The principle laid down in. Abdullah v., 

(1) 88 P R 1907; 62 P W R 1907; 18P LR 1908, 


instituted the - 


appellant, ` 

It wasurged next that at any rate even 
according to Muhammadan Law on which 
the respondenis relied the will could be 
valid only tothe extent of one-third share 
of the property and hence the decree granted 
by the trial Court was correct. In reply 
to this contention, the learned Counsel for the 
respondents urged that the next heirs of 
Loku under Muhammadan Law, (viz., his 
widow and daughter) had consented to the 
will and hence the plaintiff had no right to 
challenge it. Reliance was placed in this 
respect on para. 104 of Mulla’s Princi- 
ples of Muhammadan Law. But according 
tos. 59 of the Punjab Tenancy Act, Musam- 
mat Kako is entitled only to a life tenancy 
and the next person entitled to succeed is 
the appellant. The learned Counsel for the 
respondents urged that the consent of the 
next heirs under Muhammadan Law (viz., 
Musammat Kako and her daughters) only 
should be considered. But Muhammadan 
Law is modified by Statute in the matter of 
succession to an occupancy holding, The 
rule of Muhammadan Law that a will 
bequeathing more than one-third share in 
an estate becomes valid, if the next heirs’ 
consent is intelligible enough, es the heirs 
under Muhammadan Law are full owners; 
but when that law is modified by Statute- 
and only a life estate is conferred on 
Musammat Kako, her consent cannot be 
considered to be sufficient. The consent of 
the daughter is immaterial as she is not an 
heir according to the provisions of s. 59 of 
the Punjab Tenancy Act. I therefore hold 
that Musammat Kako being merely a life 
tenant and the appellant being the next 
reversioner, he is entitled to obtain the 
declaration prayed for according to the 
provisions of s. 42 of the Specific Relief Act, 
provided of course the will is in fact invalid 
to any extent. As regards the latter point, 
it was urged thatit has not been shown that 
the occupancy tenancy which.was bequea- 
thed exceeded one-third of the estate of the 
deceased. But this point has not been 
raised till now. It must be noted in this 
connection thatthe trial Court had granted 
a decree in favour of the plaintiff to the 
effect that the will was valid tothe extent 
of one share only. The defendants pre- 
ferred an appeal to the leartied- District 
Judge, but they did not contest the trial 


Court’s decree on the above ground. In ,° 


these circumstances, it may be presumed 
that the trial Court's finding in that respect 
was accepted by the defendants, 


. Fees. Aet (VII of 1870), s.? (4) (c)—Suit 


on. 
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I accept the appeal and restore the deéree 
of the trial Court. Plaintiff will get one- 
third of his costs throughout. - 

Ns - Appeal accepted. 


. eee 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscellaneous Second Civil Appeal No. 21-B 

~. of 1932. 
April 12, 1933. 

. SUBHEDAR, A. J.O. 
PANDHARINATH KRISHNA— 
DEFENDANT—ÅPPELLANT 

- versus 
MAROTI GANESH AND ANOTHER 
—PLAINTIFFS-—- RESPONDENTS, ° 

4 ific Relief Act (I of 1877), s.  42—Assets 
Bs fh gees ae insufficient for rateable distribu- 
tion— Suit to declare that decree obtained by another 
was fraudulent—Whether maintainable—Civil Pro-- 
cedure Code (Act V of 1908), ss. 73, 92—Suit for 
declaration and injunction—Hssentials* of—Court. 
to declare 
a person's decree against judgment-debtor fraudulent 
and to set aside decree—Court-fee payable. a 

One of the most essential requisites tothe main- 
tainability of a suit for declaration and injunction is 
the existence atthe date of the institution of the 
suit, of a present danger or injury to the rights of 
the plaintiff which is sought tobe averted by the 
reliefs claimed. The courts cannot by anticipation 
grant a decree prohibiting a defendant from annoying 
a plaintiff. lt must be clearly shown that some sub- 
stantial annoyance or injury which the courts can 
recognize has been actually committed before the. 
courts will interfere. Kasim Ali v. Brij Kishore 
(4) and Chhakowri v. Secretary of State (5), relied 


Unless it is ascertained, or definitely alleged on 


. substantial grounds, that the: assets realized or to be 


realized in execution ofdecreee of rival decree- 
holders would be insufficient to discharge in full. 
the claims of allthe decree-holders under s. 73, 
Civil Procedure Gode, no decree-holder has aright: 
to maintain asuit to have the decreeof his rival 
declared void onthe ground that it was fraudulently 
obtained and to ask the court. to grant injunction 
permanently restraining the defendant from executing 
his decree against the common judgment-debtor or 
his property. Venkatarama Aiyarv. South Indian 
Bank Lid. (8), distinguished. 

A obtained a simple money decree against Band 
with the intention of defeating A's claim B acting 
jn collusicn with C executed a bogus promissory 
note in hisfavour onthe basis of which C obtained 
a decree and attached the same 
attached by Á. A then filed a suit fora declaration 
that the promissory note was bogus and fraudulent 
and the decree void against him and for an injunc- 
tion to restrain C from executing his decree against 
B's property: ° : 

Held, that “ad valorem court-fees calculatéd on the 
amount of the decree in favour of C, which was 
sought to be declared void should be paid by the 
plaintiff. Baldeo Prasad v, Ghasiram (2), relied: 


“Miscellaneous Second Civil Appeal from an, 
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property as was. 
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order of the First Additional District Judge, 
Akola, dated the 24th March, 1932.7 - = 

Messrs. W. B, Pendharkar and V.K. Raj- - 
wade, for the Appellant. ; S aeai 

Mr. K. K. Gandhe, for the Respondents. - - 

Judgment.—The facts leading to this 
appeal are shortly these. In: Civil Suit 
No? 156 of 1927, the plaintiff obtained 
against defendant No. 2 a simple money 
decree for Rs. 1,851 on 22nd April, 1997, and 
in execution thereof attached certain prop- 
erty belonging to the judgment-debtor. It 
was alleged that with the intention of defeat- - 
ing the plaintiff's claim under the’ afore- 
said decree defendant No. 2, acting in - 
collusion with defendant No. 1 executed a - 
bogus promissory note in his favour on the 
basis of which the latter in Civil Suit No. . 
117 of 1930, fraudulently obtained a decree 
against the former for Rs. 1,746-4-0 and in - 
got the same property > 
attached which was attached by the 
plaintiff and had applied for_rateablog 
distribution under s. 73, Oiyil Procéaitte 
Code. The plaintiff therefore} 
suit out of which this appeal arises, for aje WA 
claration that the promissory djidiéxecuted= 
by defendant No. 2in favour of defendant 
No. 1 was bogus and fraudulent and that 
the decree obtained by defendant No. I+. 
against defendant No. 2 in Civil Suit 
No. 117 of 1930 was void against him for 
the same reason. By way of consequential 
relief the plaintiff prayed that defendant’ 
No. 1 be permanently restrained by an in- 
junction from executing his decree against - 
any property belonging -to defendant No. 2. 
The plaintiff paid a court-fee of Rs. 10 for 
the declaratory relief and having valued ' 
his consequential relief for injunction at 
Rs.5 paid a court-fee of Rs. 0-6-0 on it, 
thus bringing the total valuation for pur- 
poses of jurisdiction at Rs. 135. 

Defendant No. 1 resisted the suit on 
various grounds one of which was that the 
suit in its present form was not maintain-- 
able. The trial Court upheld this plea and 
holding that no cause of action was disclos- 
edin the plaint dismissed the suit as pre- 
mature. On appeal the lower Appellate 
Court remanded the case for trial on merits 
as it came to the conclusion that the suit 
was maintainable. Against this remand 
order the present appeal has been filed by 
defendant No. 1. Two questions arise for 
determination in the present appeal: (1) 
relating to the court-fees and (2) as to the 
maintainability of the suit. I am quite 
clear that the claim has been much under- _ 
valued in the present case. On the plaints 
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ifs own allegation in the “plaint that 
defendant No. 1 had obtained a decree 
against defendant No. 2 for-Rs. 1,746-4-0 
he was bound to value his relief for injunct- 
tion on this basis and not upon an arbitrary 
valuation of Rs, 5. The effect of the con- 
sequential relief claimed by the plaintiff 
would be to wipe off completely the liability 
of defendant No. 2 and his property for the 
satisfaction of the decree of Rs. 1,746-4-0 
obtained by defendant No. 1 against defend; 
ant No. 2. The real value of the relief then 
as stated by the plaintiff himself was 
Rs. 1,746-4-0 and he should not have been 
allowed to state a lower value for purposes 
of court-fee computation and of jurisdic- 
tion. 

In Devidas v. Ramlal (1) it was held by 
this court that when a suit is brought by 
a minor fora declaration that a mortgage 
deed executed in his name by his guardian 
is not binding on him, and for the conse- 
quential reliefs of cancellation of the deed 
andfor a permanent injunction to restrain 
the defendant from enforcing the terms of 
the | deed, the valuation of the suit for pur- 
poses of jurisdiction depends on the amount 
of the plaintiff's liability under the deed, 
as stated in the plaint, and the plaintiff 
cannot be allowed to state a lower and ar- 
bitrary value for purposes of jurisdiction. 
Even if the plaintiff in the present case had 
not specifically claimed the consequential 
relief for injunction, stil! in effect, his claim 
for a declaration that defendant No. 15 
decree against defendant No. 2 was null 
and void virtually included a prayer to 
set aside that decree involving a consequen- 
tial relief, and according to Baldeo Prasad 
v. Ghasiram (2) court-fee ought. to have been 
computed under s. 7 cl. 4 (c), Court Fees 
Act. Ad valorem court-fees calculated on 
the amount of the decree in favour of de- 
fendant No. 1, which was sought to be de- 
clared void should therefore have been paid 
by the plaintiff in the present case. 

On the second question it was undoubt- 
edly held in Venkatarama Aiyar v. South 
Indian Bank Ltd., (3) that a decree-holder 
claiming rateable distribution under s. 73, 
Civil Procedure Code, is entitled to file a 
suit for a declaration that another decree- 
holder is not entitled to receive rateable 
distribution and for an injunction restrain- 


(1)13Ind Cas. 864; 7NLR 190. 
(9) 56 Ind. Cas, 360; A IR 1920 Nag 248;16 NL R 


(3) 55 Ind. Cas. 452; A IR 1920 Mad. 603; 43 M 
nk aes T 66; 38-M LJ 108; 11. L W 81; (1920) 
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ing him from receiving payment even be- 
fore the distribution of the, assets by the 
court and that he need not wait until actual 
distribution is made to bring his suit 
for a refund. - But the present case is easily 
distinguishable on facts from the aforesaid 
ruling on which the lower Appellate Court 
has relied. In the Madras case the assets 
were realized and held by the court and it 
was found that they were insufficient to 
discharge the. liabilities under both the 
decrees. In the present case it is admitted 
that the attached property is not yet sold 
and it cannot therefore be said with any 
degree of certainty if upon the sale thereof 
assets sufficient to satisfy both. the decrees 
might not be obtained. In the plaint there 
is no allegation that the assets when realiz- 
ed would be insufficient to satisfy both the 
decrees in full and the plaintiff was not< 
prepared, even at this stage, to file an affi- 
davit putting forward such an allegation. `' 

It is too well recognized that one of the 
most essential requisites to the maintain- 
ability of a suit for declaration and injunc- 
tion is the existence, at the date of the in- 
stitution of the suit, of a present danger or 
injury to the rights of the plaintiff which is 
sought to be averted by the reliefs claimed. 
The courts cannot by anticipation grant a 
decree prohibiting a defendant from an- 
noying aplaintiff. It must be clearly shown 
that some substantial annoyance or injury 
which the courts can recognize has been 
actually committed before the courts will 
interfere: Kasim Ali v. Brij Kishore (4) 
and Chhakowri v. Secretary of State (5). 
The mere apprehension, that complications 
may arise-in future jeopardising the rights of 
a plaintiff is not a proper ground for grant of 
a declaratory relief: Jamoona v. Jagdeo 1 Ind. 
Cas. 83 (6). In other words the claim must 


‘not be based on purely speculative grounds: 


Narendra Lal v. Salimullah 7 Ind. Oas. 21 (7). 

Applying these principles to the case like 
the present I hold that unless itis ascertain- 
ed or definitely alleged on substantial 
grounds, that the assets realized or to be 
realized in execution of decrees of rival 
decree-holders would be insufficient to dis- 
charge in full theclaims of all the decree- 
holders unders. 73, Civil Procedure Code, 
no decree-holder has aright to maintain a 
suit to have the decree of his rival declared 
void on the ground that it was fraudulently 

(4) 2 N W P182. ; 

(5) 52 Ind. Cas, 990; A IR 1920 Pat. 363;5PL J 


66. 
(6)1 Ind, Cas,83; GA L J 1; A WN 1908, 
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obtained and to ask the.court to grant in- 
` junction permanently restraining the de- 
fendant from executing his decree against 
the common judgment-debtor or his prop- 
erty. Disagreeing with the lower Appellate 
Court I hold that no causeof action for the 
suit having been disclosed by the plaintiff 
in the present case, the trial Court rightly 
dismissed the suit as premature. The re- 
sult is that the order of remand passed by 
the lower Appellate Court is seb aside and 
the decree ofthe court of-the first instance 
dismissing the -plaintiff's suit is” restored 
with costs in all the three courts. Pleader's 
fee Rs, 25. wo. 

N. _ Order set aside. 
i LAHORE HIGH COURT. 

Second Civil Appeal No. 17 of 1929. 
July 11, 1932. - 

3 Trex CHAND, J. 
Fira RAMJAS MAL-BINJ RAJ- ar SERS 

j —DEFENDANT—APPELLANT - 


£ VETSUS - i 

` Fira SHEOJI RAM-GANGA RAM — 
na PLAINTITF—RESPONDENT. - 

~ Negotiable Instruments Act (XXVI of 1831), 
s. 76 (d)—Hundi payable at sight after a period— 
Settlement of accounts of drawer with drawee and 
withdrawing amounts due—Presentment by payee, 
whether essential~Suit by payee against drawer— 
Maintainability of. , i i 

! Where the payee of certain hundis payable at 
sight after 6! days , brought a suit against 
the drawer fer recovery of 
ón. the allegation that the hundis were duly ‘present- 
ed for payment on maturity but. wero dishonoured 
by the drawee, and it appeared that the drawer 
‘had settled his accounts with the drawee long 
before the suit and had taken back all the money 
fhat was due e dtawee tothe drawer but the 
payee failed to prove that they were duly presented 
on maturity or that the fact of dishonour was notified 
to the drawers: - | ee ee : 

< Held, that asthe drawer did not suffer any damage 
from the payee'’s failure to’ present ‘the hundis 
for payment on maturity, the case fell within excep- 
tion (d) to 8. 76, Negotiable Instruments Act, and that 
the payee was entitled to ‘sue the drawer for the 
recovery. of the amount due on the hundis, 

. Second Civil Appeal from a decree of the 
District Judge, Hissar, dated the 21st Sep- 
tember, 1928, reversing that ‘of the Subordi- 
nate Judge, Third Class, Hissar, dated the 
jst May. 1928. ; 

Mr. Shamair Chand, for the Appellant. 

“Mur. Duni Chand Gupta, for the Respond- 
ent. f l 

> Judgment.—On the 22nd of July, 1923, 
firm Ram Jas Mal-Binj Raj of Sirsa drew 
three hundis for Rs. 600, Rs. 400 and Rs. 400 
respectively on Firm Ganesh Das-Ganga 
Ram of Bhiwani,payable tojfirm -Sheoji Ram- 
Ganga Ram of Sirsa, All the three hundis 
were payable at sight. after 61 days, On 
fe a AE sas . 

7 ; 
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the 26th of August, 1926, the payee, firm 
Sheoji Ram-Ganga Ram, brought -a suit 
against the drawer, firm Ramjas Mal-Binj 
Raj, for recovery of Rs, 1,900 on the allega- | 
tion that the hundis were duly presented 
for payment on maturity but were dis- 
honoured by the drawee.. The plaintiff 
also claimed interest at the rate of 12 per 
cent. per annum on the -principal sum 
secured on the hundis. 

~ The defendant admitted execution of the 
hundis but pleaded that they were without 
consideration, and further that the plaint- 
iff had not presented them for payment.on 
maturity nor had he given any notice of 
dishonour- to the drawer, and consequently - 
he was not entitled to recover anything. 

from the defendant. ica oe, 

- The trial Judge found thatthe hundis 

were executed for consideration but hold- 

ing that they had not been presented nor 

had any notice of dishonour been given 

to the drawers, dismissed: the suit.-—Q 
appeal -the learned District Jage 
affirmed the findings of the kria 6 
that the hundis-had been drawngfkogmeoues 
Sideration and thatthe plaintiff had faile 
to prove that they were duly presented on 
maturity or that the fact of dishonour was 
notified to the drawers. - He has held, how- 
ever, that the facts on the record estab- 
lished beyond doubt that the case fell 
within the exception contained in cl. (d) 
of s. 76 of the Negotiable Instruments Act, 
under which presentment for payment is 
not necessary as against the drawer if the 
drawer could not suffer damage for want 
of such presentment. Applying this rule 
of law-to the facts found, the learned Dis- 
trict Judge has decreed the suit ‘for 
Rs. 1,650, allowing interest at 6 per cent. on 
the principal amount. . 
- The defendant has preferred a second 
appeal to this court and on his behalf 

Mr. Shamair Chand has contended thai the 

learned District Judge ought not to have 

relied on the exception mentioned in cl. 

(d) of s. 76 of the Negotiable Instruments 
Act, in view of the fact that in his plead- 
ings the plaintiff had not stated that his 

case fell within that exception. He fur. 
ther contended that the point was not 

covered by the issues framed by the trial 

Court and the evidence led at the trial. 
and that the learned District Judge ought | 
not to-havesei up an entirely new. case 

for the plaintiff. In my opinion this con- 

tention is devoid of force. It isno doubt 

true that the “exception” was not pleaded - 
in ṣọ many words in the plaint, but jt ig 
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clear that issue No. 6 as framed by the 
“trial Court was comprehensive enough to 


cover the point and the judgment of the ` 


trial Court shows that the point was speci- 
fically argued before him. The statement 
of the.defendant himself, as recorded on 
the 29th August, 1927, shows that he -has 
‘settled his accounis with the drawees in 
‘September, 1923, and had taken back all 
the money that was due by them to 


m. - : 

Further, Lala Pyare Lal, Pleader, to 
‘whom a commission was issued to examine 
the defendant's books, stated on oath 
before the trial Court that there was an 
entry in the books of the defendant that 
he had realised Rs. 2,039 from the drawees 
firm Ganesh Das-Ganga Ram on 29th 
September, 1923. There was, therefore, 
ample material on the record on which the 
learned’ District Judge could come to a 
finding that the -drawer could not, and 
‘did not, suffer any damage from the 
plaintiff's failure to present the hundis ‘for 
payment on maturity. 

In order to put the matter beyond doubt 
I asked Mr. Shamair ‘Chand to state that 
his client would be able to produce evi- 
‘dence in case a remand-was ordered by me. 
The learned Counsel frankly expressed his 
‘inability to-state that any further light 
‘could be thrown by additional evidence 
“on this vital issue. vi 

The finding that the hundis had been 
‘executed for consideration was not assail- 
ed before me,. as’ indeed” it could not be, 
‘in view of the clear evidence omthe record. 
I hold, therefore, thatthe learned District 
Judge came to a correct conclusion that 
the plaintiff's case fell withm exception 
(d) of s. 76 of the Negotiable’ Instruments 
Act, and that the plaintiff is entitled tosue 
‘the defendant for the recovery of the amount 
due thereon. | 

Lastly Mr. Shamair Chand urged that no 
interest’should*“haye been allowed on the 
principal. sums secured by the hundis in 
the circumstances of the case. 1 see no 
‘reason ‘to accept this. contention as the 
defendant had the use of the plaintiff's 
money for such a long.time. The rate of 
interest at 6 per cent. per annum, allowed 
by the lower Court is by no means unrea- 
sonable and was calculated in accordance 
with the provisions of ‘s. 80 of the-Act. | 
“The appeal fails and is. dismissed. with 
costs. -` oP i 
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PRIVY COUNCIL. 
Appeal from the Supreme Court of _ 
Nigeria, 


July 29, 1933. 
© Logo ATKIN, LORD THANKERTON ‘ 
AND IR GEORGE LOWNDES. 
BASIL RANGER LAWRENCE — 
APPELLANT 


~ Versus 
Tue KING - RESPONDENT. 


Criminal trial—Charges for stealing and false 
accounting—Judge not giving direction to Jury as to 
onus of proof, whether vitiates trial—Judge 
taking only general verdict of Jury and not verdict 
on separate counts of charges -Effect of—Altera- 
tion and recording of sentence in absence of 
accused—Trial, if vitiated—Disregard of the form 
of legal justice. ae 

The accused who was an officer in the Adminis- 
trative Service of Nigeria was charged with theft 
ofa sum of money ia silver and with four other 
offences of stealing by. cheques certain sums of 
money and also of false accounting in respect of 
these cheques under s 439 of the Criminal Code of that 
‘Nigeria As regards the cheques the defence was 
in the stress of work the accused had neglected to 
fill up the counterfoils at the time.and had carelessly 
filled them upfrom memory. In his summing up 
to the Jury the trial Judge grouped the charges 
under thise groups and took a general verdict of the 
Jury on the charges and not on separate counts under 
„each charge. It also appeared that throughout the 
Judge's charge he did not give the Jury any direction 
at allas tothe onus of proof, orthat the accused 
was entitled tothe benefit of a reasonable doubt : 

Held, .t) that the direction to the Jury was not 
proper and the true direction would be that the onus 
was always onthe Crown butthat if the Jury be- 
lieved that the accused had the money, and were not 
satisfied that his reason for not accounting for it was 
tfue, there wasevidence upon which they might if 
they chose.find-him guilty of stealing; that a 
Griminal charge has got to be established by the 
prosecution beyond reasonable doubt and it is essen- 
tial that the-tribunal of fact should understand this 
principle. Unless the Judge makes sure that-the Jury 
appreciate their duty in this respect, his omission is as 
grave an error asactive misdirection on the elementa 
of the offénce. Ina such a case unless it can be 
predicated ‘that properly directedthe Jury must have 
returned the same yerdict,.a substantial miscarriage 
of justice will be established and that though 
in the circumstances of the case there was’ evidence 
against the-accused, a close scrutiny of the evidence 
failed to satisfy that upon a proper direction the Jury 
might ootYreas6nably have come to the conclusion 
that the. gujlt- ofthe accused was not established 
peyond a reasonable doubt;{p. 212, col. 2; p. 213, col. 1] 


- (i2) that in the ‘circumstances the accused's defence 
of carelessness was worthy of close consideration, 
-and it was especially important that the Jury should 
‘have been adequately directed as to the meaning of 
“*knowingly furnishing a false statement or return 
of money” which was the offence charged; [p, 211 


col, 2.) shee 


(iii) that a sentence passed for felony in ` the 
absence of the accused was -totally invalid. Itis an 
essential principle of criminal law, that the trial 
of an indictable offence has to beconducted in the 
presence of the accused ; and for this purpose tria] 
z mon -< e 

. 
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means the whole of the proceedings, including 
sentence and to alter and record a sentence in the 
absence of the accused isa disregard of the form of 
legal justice by which substantial and grave iu- 
justice isdone, and the conviction and sentence 
following on such proceedings should be set aside. Jn 
re Dillet (2), referred to. [p. 211, col 2; p. 21s, col. 1.) 

Messrs. I. P. O'Connor, K. C., and St. 
John Hutchinson, for the Appellant. 

The Attorney-General and Mr. Kenelm 
Preedy, for the Respondent. 


Lord Atkin.—This is an appeal in a 
criminal case by special leave from a 
judgment of the Full Court of the Supreme 
Court of Nigeria affirming on a case stated 
a conviction and sentence upon the appel- 
lant on atrial at the Special Assizes at 
Lagos before Berkeley, J., and a special 
Jury. Afterthe hearing before their Board 
their Lordships announced that they would 
humbly advise His Majesty that the appeal 
should be allowed and the conviction set 
aside and that they would give their reasons 
for iets report later which they now proceed 
to do. 

The appellant in November, 1931, was 

‘an officer in the Administrative Service of 
Nigeria of about seventeen years standing. 
He was atthat time, and had been during 
the year 1931, District Officer in charge of the 
District of Ilorinin that Province, and was 
also in charge of the Ilorin Emir’s Native 
‘Administration. On the 15th November, 
1931, he left Ilorin on leave for England. 
In December he was arrested in England 
on a warrant in pursuance of the Fugitive 
Offenders Act charging him with having 
stolen £150 in two bggsof silver, the prop- 
erty of the Nigerian Government, Even- 
tually he was remanded in this country in 
order to enable him to return voluntarily to 
Nigeria to meet the charges. On hisreturn 
on the 29th February, 1932, he was charged 
before the Police Magistrate at Lagos both 
with the theft -of the silver and with four 
other offences of stealing by cheques sums 
of £25, £35, £10 and £35 in May, June and 
October, 1931 and also of false accounting 
in respect of these cheques under s. 439 of 
the Criminal Code. On the 9th Marchhe 
was committed for trial at the Assizes of 
Lagos. On the 18th Marchan information 
was filed by the Attorney General containing 
sixteen counts, being the charges on which 
the appellant was committed together 
with six additional charges of false account- 


ing. 
On the 29th March the trial began before 


Berkeley, J., and a mixed special Jury of. 


Europeans and Natives... ‘The trial occupi- 
.ed twelve days and resultéd on the 9th 
e 
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Aprilin the appellant being acquitted on 
the original charges of stealing the bags 
of silver, but convicted of the remaining 
charges. He was sentenced to three years’ 
imprisonment. Thereupon the Jury were 
discharged and the Assizes closed. The 
Judge had been asked to statea case which 
he was prepared to do upon “the points of 
law relied on being filed within three days. 
Meanwhile the attention of the learned Judge 
appears tohave been called to difficulties 
in preparing the warrant of commitment. 
The maximum sentence on the charge of 
false accounting is two years. On the ap- 
plication of the Solicitor General who con- 
ducted the prosecution the learned Judge 
in Chambers and in the absence of the 
accused, proceeded to draw up and record a 
revi: ed sentence according to which on the 
counts for stealing the accused was to receive 
two years’ imprisonment; onthe counts for 
false accounting, one year’s imprisonment ; 
on the firsttwo counts the sentences were 
to be consecutive ; on all the other counts 
the sentences were to be concurrent with the 
first two. In accordance with this sentence 


the warrant of commitment upon which the 


accused has served part of the sentence was 
drawn up. The case stated by the learned 
Judge was heard by the Full Court on the 
23rd, 25th and 26th April, and on the 29th 
April, 1932, the Full Court delivered a con- 
sidered judgment affirming the judgment 
Up to this date the accused had 


been on bail. He served part of his sentence 


‘until upon the order giving special leave to 


appeal being made he was released on bail 
on the 30th July, 1932, by order of the Act- 
ing Chief Justice. He has been on bail 
since that date. 


To appreciate the nature of the charges 
made against the appellant it is necessary 
to state generally the ordinary course of 
administration at the relevant’ dates. The 
appellant’s pay and allowances amounted 
to from £60 to £68 a month. His private 
account was kept at the Bank of British 
West Africa at Oshogbo. The account of 
the Native Administration of Ilorin was 
kept at the Colonial Bank at Ibadan. The 
appellant kept thecheque book of that dc- 
count and alone had power to draw. There 
was considerable expenditure in the course of 
the year in connection with the Native 
police and prison equipment and works, 
and cheques would be drawn in payment 
of traders’ accounts, and also to provide 
cash for administrative purposes, The appel- 
lant moreover, if he desired to remit to his 


a 
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own bank, would on occasions draw a 
cheque on the Native 
account, at the same time paying to the 
cashier of the Native Administration office 
cash representing the amount. 
the appellant was concerned apparently 
the only record made by him of the cheqties, 
and the purpose for which they were drawn, 
was in the counterfoil of each cheque. 
The counterfoils were from time to time 
entered in the Native Administration cash 
book by the native cashier. It is unneces- 
sary to emphasize the looseness of this 
system, but it was in existence when the 
appellant came into - office, and has now 
been altered. i 
“The charges upon which the appellant 
was convicted range themselves into two 
groups. The first group comprising counts 
3—10 inclusive relate to cheques dated 
the 9th May, 1931, for £17 1s.; the 4th May, 
1931, £25; the 18th August 1931, £35; 
the 9th May, 1931, £35, In all the 
cases the cheques were drawn in favour of 
local tradesmen and.the counterfoils respec- 
tively recorded “Green Fezzes” 
would be part of the prison warders’ equip- 
ment), “Blue Drill,” “Blue Cloth” and 
“Khaki Drill.” 

In respect of the first mentioned cheque 
there was evidence by the tradesman 
representative that the amount due for 


green fezzes was £7 ls., and that he handed 


the balance of the cheque to the appellant 
personally. Inrespect of the cheques of the 
4th May, £25, and the 18th August, £35, 


the evidence of the tradesmen who had 


received the cheques was that there were 
no sums owing to them at that .time for 
“Blue Drill” and “Blue Cloth”, that the 
cheques appeared to be for cash, but no 
evidence was given of any payments to 
the appellant. In respect of the cheque, 


the 9th May, £35, the evidence of 
the tradesman was that no amount 
was owing for “Khaki Drill” and 


that the cheque was exchanged for cash 
which the witness handed to the appel- 
lant himself. The appellant was unable to 
actual transactions, and 
could only say that he denied receiving 
any cash. It is obvious that. in the case 


-of the first and fourth cheques there was 


evidence upon which a Jury -properly 


-directed could find a verdict against the 


appellant of misappropriating £10 and 


£385, and necessarily, in consequence, of 


falsely accounting in the counterfoils. 
The second group .of charges is on counts 
ll.to 16 inclusive. | They contain no charge 
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of. stealing, and.it- is significant that the 
Crown did not make it’part of their case 
that in these cases any money had been 
stolen. or lost. The charges relate to casés 
where in respect of two cheques.of different 
dates the amount of.the one has been 
entered in the counterfoil of the other. In 
all cases the earlier cheque was a cheque 
in favour of the appellant’s bank for £30 
paid into his account, but the cheque is 
entered on the later counterfoil. The later 
cheque was for a tradesman’s account and 
is entered on the earlier counterfoil. 
Neither counterfoil could have been filled 
up until the later date, and the appellant’s 
case was that in the stress of work he had 
neglected to fill up the counterfoils at the 
time and had carelessly filled them up 
later from memory. If the appellant. had 
no right to draw the cheque in his favour 
when he did, the obvious suggestion is 
that he misappropriated “the proceeds. of 
the cheque at the time, concealed the 
transaction until he drew -correctly the 
later cheque, where out of his own funds: 
he made good to the cashier the amount 
he had previously stolen. This suggestion 
was directly made before their Lordships 
by Counsel for the Crown. But at the 
trial this suggestion apparently was not 
made and no question was directed in 
cross-examination to the appellant to support 
ib, “nor was any evidence given that. the 
cheques drawn by the appellant in favour 
of his bank were unauthorised. In these 
circumstances the appellant's defence of 
carelessness appears to have been worthy 
of close consideration, and it was especially 
important that the Jury should have been 
adequately directed as to the meaning of 
“knowingly furnishing a false ‘statement or 
return of money” which is the offence charged: 
and as to the importance ofthe absence of 
motive if the suggestion of misappropriation 
was not put forward by the Crown. : 
The grounds for appeal put forward. 
by the. appellant are:— 1. The absence of 
any adequate direction to the Jury as. to 
the issues they. had to try. 2. The 
invalidity of the. recorded sentence.. It 
is. evident from what’ has been said. that 
‘the case was complicated.. The issue of 
larceny had to'be kept- separate from that 
of. knowingly furnishing a false statement; 
and .in view of the lax system which existed 
in the ‘Native Administration office, it was , 
important to distinguish between carelessness * 
and. intentional wrongdoing. Moreover, the 
-information‘consisted of at least three groups 
-of charges; and/each count ineach group- had 
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to be separately considered. The appellant 
objected that the second and third groups 
ought not to:have been joined with the two 
separate felonies of stealing the bags of 
silver charged inthe first two counts. Their 
Lordships are inclined to agree, but they 
would not be prepared to interfere with 
the conviction on this ground. The appel- 
lant was in fact acquitted on these charges, 
and there is nothing to indicate that any 
substantial injustice was done by the 
error in procedure. The appellant, never- 
theless, is entitled to say that the number 
of the various. charges required careful 
separate consideration, and on this point 
he criticises the summingup. The learned 
Judge in his direction to the Jury styles 
the various groups of counts as charges 
first, second and third, and in dealing 
with them though .he points out that. 
the facts in each pair of counts are 
different, as far-as- their Lordships: see he 
nowhere directs the Jury that in -respect of 
each chargethe Jury might convict on one 
pair of counts‘and acquiton the others. It 
has already been:pointed out that on counts 
5 and 7 any direct evidence of larceny was 
absent. Moreover,-the learned Judge took 
a general verdict of the Jury .on first 
charge, second -charge .and third .charge, 
and though the verdict appears to have 
been put in order by taking the assent of 
the Jury to a verdict-of “guilty on counts 3 
to 16,” it is difficult to resist: the impression ` 
that the Jury were'to consider all.the counts 
in the second :charge, all or none, and: so as 
“to the counts in the third charge. Inasmuch, 
however, as there wofld be-evidence ‘to sup- 
port counts’3 and 4 and9 and 10, it would 
not be in accordance with their Lordships’ 
principles in dealing -with criminal appeals 
to interfere. with” the conviction if- the ap- 
peal rested upon this objection alone. 
A more important objection is that 
throughout the Judge's charge he. did not 
give the Jury any direction at all as to the 
onus of proof, or that the accused was entitl- 
ed to the benefit of .a reasonable doubt. 
Their Lordships have no doubt that this 
“was due to inadvertence,for when the learned 
Judge stated a case for the Full Court he 
_ states init that though hehas torely on-his 
memory he-is able to say “that the Jury 
were sufficiently instructed by me that the 
onus of proof restéd on the prosecution and 
that the accused should be given the benefit 
_ of the. doubt.”. Unfortunately the learned 
Judge's memory failed him, for there is not 
_aword of either topic in-the shorthand re- 
. cord of the summing up-which was adopted 
. 6 7 Rs. 7 
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in the Full ‘Court as accurate. Indeed, so 
far as thecharge dealt with the matter at 
all itseems to have suggested to the Jury 
that the accused in ‘two cases had the 
money, and that if he could not account for, 
it the Crown had made outtheir case. ‘The 
trué direction would be that the onus was 
always on the Crown but that "if the Jury 
believed that.the accused had the money, 
and were not satisfied that his reason for 
not accounting for it was true, there was 
evidence upon which they might if they 
chose find him guilty of stealing. Before 
the Full Court the Crown had to fall back 
upon the contention that as the defencehad 
laboured the question of onus and Counsel 
for the prosecution had, while dealing with 
two of ‘the counts, said that the Jury must 
give the-accused the benefit of any reason- 
able doubt:the defect in: the summing up 
was cured. Their Lordships cannot accept 
‘this. view in this case. It often happens 
‘that the issues have been so-clearly stated. 
and ‘agreed :to by Counsel on‘both sides that 
the trial Judge and aCourt of Appeal is 


“ satisfied thatthe Jury can have been under 


mo-misapprehension on the point of onus, 
and that further comment by the Judgeis 
unnecessary. But, speaking generally, it 
has to be remembered that it is an essential 
‘principle of our criminal Jaw that a crimi- 
nal chargehas got to be established by the 
proseciition- beyond reasonable doubt and it ` 
is essential-that the tribunal of fact should 
‘understand this. Unless the Judge makes 
Sure.that the Jury appreciate their duty in 
this respect: his omission is as- grave an 
rror as active-misdirectionon the elements 
of the:offence, and a:verdict of guilty given 
‘by a Jury, who have not taken’ this funda- 
‘mental principle into account is given ina 
case where the essential forms of-justice 
‘have been disregarded. In such a case 
unless it can be predicated that -properly 
directed the Jury must ‘have returned the 
game verdict, a substantial miscarriage of 
justicé- appears to be established.. In the 
. present case it appears to. their Lordships 
quite insufficient that a statement on this 
point should have been made by Counsel for 
-the defence. Jurors are apt to be suspicious 
of law as propounded by the defence; they 
look to the Judge for authoritative state- 
Ment of it, and in.the present case there 
: appears to be no sufficient ground for sup- 
“posing that the Jury had present to their 
_minds the governing principle of. our law 
as to onusof proof. Nor are their. Lordships 
satisfied that in any case the Jury must have 
returned a verdict of guilty. It is true that 
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there: was evidence against the .accused,. but 
a close ‘scrutiny of the evidence fails to 


satisfy them that upon a-proper direction. 


the Jury might not -reasonably have come 
to the conclusion that the guilt of the accused 
was not established beyond a reasonable 
doubt. . 
But in addition to this vital defect in the 
procedure up to verdict there has to be con- 
sidered the alteration and recording of the 
sentence in the absence of the accused. It 
is an essential principle of our criminal law 
thatthe trial of an indictable offence has 
to be conducted in the presence of the accus- 
ed; and for this purpose trial means the 
whole of the proceedings, including sen- 
tence. There is authority for saying that 
in cases of misdemeanour there may be 


special circumstances which permit a trial. 
in the absence ofthe accused, but on trials, 
for felony the rule: is inviolable, unless. 


possibly the violent conduct of the accused 


himself intended to make. trial: impossible. 
renders it lawful to continue in his.absence.. 


The result is that sentence passed for felony 
in the absence of the accused’ is totally in- 


valid. Inthe present case a double error. 


has been made. In the first place the general 
sentence of three years’ imprisonment is 


invalid, for it is applicable to each.count, and. 


for the offences charged in the counts for false 
accounting the maximum punishment is two 
years. Ifthe matter rested here it would 
appear that upon case stated the 
Appéal Court under s. 171 of the Criminal 
Procedure Ordinance would have had power 
to reverse, affirm or amend the judgment, 
But unfortunately the- learned Judge in 
Ohambers in the absence of the accused and’ 
apparently at. the- request of the Solicitor- 
General varied the sentence on the record, 
by substituting on therecord a sentence of 
one yeai’s imprisonment on the third coum. 


and two years’ imprisonment on the fourth. 


count to run consecutively, and correspond- 
ing sentences on the remaining counts 
for false accounting, and larceny, all to run 
concurrently with the sentences on fhe counts 


Nos. 3 and: 4 and with each other. The 
warrant of commitment recites this sentence. 


as being’ that which the Sheriff is‘directed 
to carry into execution according to law. 
This is the sentence which it was necessary 
to appeal against. Their Lordships cannot’ 
agree with the Appeal Court that it was 
merely an elaboration of a previous sen- 
tence. It was anewand different sentence 
passed in circumstances in which the Judge 
had no possible jurisdiction to pass any 


sentence even if, which is doubtful, in point, 
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of time his power to pass sentence at all 
still continued. There appears to have 
been no sentence at .all which could be 
amended, and their Lordships find them- ' 
selves in accord with the decision on this- 
point of the Court of Criminal Appeal in 
Rex v. Hales (1) where a reserved sentence’ 
was passed in the absence of the accused 
convicted in a different county, and the 
court quashed the conviction. But. without 
finally deciding whether the case could 
have been remitted to the Appeal Court for 
the sentence to be amended their Lordships 
are clearly of opinion that inthe circum- 
stances which they have detailed no such 
order should be made. In their opinion 
there has been disclosed, in the words of 
Lord Watson expressing the judgment of 
the Board. In re Dillet (2), a disregard of 
the form of legal justice by which sub- 
stantial and grave injustice: has- been done 
and they therefore, after the . hearing, 
humbly advise His Majesty that the 
conviction. and sentence should be set 
aside. 4 | 

IN. Conviction set-aside. 

Solicitors for the. Appellant :—Messrs. 
Church, Adams Tatham & Co. 

Solicitor for the Respondent :—Mr. Bur- 
chells. ; | 


~ (1) (1923) 17 Gr. Ap. R-193 
(2) (1887) 12. App. Oas. 459; 56 L T. 615; 36 W R 
81; 16 Cox O 0 241. 


. PATNA HIGH COURT. 
Appeal from Original Décree No. 22 of 1930. 
January 13,1933. j 
_. _ Wort AND-JAMES, Jd., 
MAHADEO LAL JWALA PRASAD — 
o DEFENDANT ~APPELLANT 


, versus 

Musammat BIBI MANIRAN—PLAINTIFF 
—RESPONDENT: 

Muhammadan Law—-Dower—Postponement of pay- 

demanded —Dower, if prompt 

dower—Transfer of property bý.husband in lieuof` 

dower debt—Whether can be impeached by, creditors— 

Transfer, of Property Act (IV of 1882), 3:63. 

A dower the payment of which may bè postponed 
until. demanded by the wife would “be classed as 
prompt dower. | |p. 215, col 2J, : 

‘A transfer which defeats or:delays creditors is not 
an’ instrument which preférs one creditor to another, 


“but. an instrument which removes property from the 


power of-the creditors for the benefit of the debtor. 
Musahar- v. Lala Hakim Lal (2), relied on. [p. 216, 
col | 
Where a Muhammadan, husband transfers property 
in favour of his wife in lieu of her dower debt, his 
creditors. cannot impeach it, as a. transfer defeating 
or. delaying creditors within, the meaning of s. 53 of 
the Transfer of Property: Act, unless they can show 
re e 
e 
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that the transfer was not a genuine transfer. [p. 
216, col. 1 < 

Appeal from a decision of the Special 
Subordinate Judge, Daltonganj, dated the 
ath August, 1929. 

Messrs. P. Dayal and Raghosaran Lal, 
for the Appellant. : 

Messrs. Hasan Jan and A.A. Syed Ali, 
for the Respondent. 


James, J.—The plaintiff in this litiga- 
tion is the wife of Munshi. Jamaluddin, 
formerly a prosperous merchant of Dalton- 
ganj, whose prosperity has declined during 
the last nine or ten years. In 1927 a firm 
of Daltonganj obtained judgment against 
him ina suit for money, in execution of 
which certain houses were attached. Jamal- 
ud-din's wife, Bibi Maniran preferred a claim 
to these houses under`O. XXI, r. 58, on the 
strength of a baimokasa deed executed onthe 
9th of March,1926,by which Jamal]-ud-din had 
conveyed to her property to the value of ten 
thousand rupees, including these houses, in 
satisfaction of a dower debt. The Munsif 
in whose court the execution was proceed- 
ing rejected the claim of Bibi Maniran, 
finding that her dower had been fixed at a 
very much lower sum than that which she 
alleged, and that the transfer was a colour- 
able transaction made only for the benefit 
of the judgment-debtor. Bibi Maniran 
thereupon instituted this suit praying fora 
declaration that the two houses were her 
property and that they were not liable to 
attachment and sale in execution of a de- 
cree, against her husband. She alleged 
that her dower had been fixed at forty 
thousand rupees and five ashrafis, payable 
on demand, and that the conveyance of the 
houses had. been made in good faith in part 
satisfaction, of that debt, of which she had 
remitted the balance. The suit was con- 
tested by the firm who had attempted to 
execute the decree, who denied that the 
dower has been fixed at ‘anything like forty 
thotsand rupees, and alleged that the 
baimokasa deed had been executed mere- 
ly in order to place the proper- 
ty beyond the reach of creditors; that the 
transaction was merely colourable, and that 
possession had not passed. to Bibi Maniran. 
The learned Subordinate Judge found that 
the dower had been fixed-as claimed by 
the plaintiff; that the baimokasa deed had 
been executed in good faith in satisfac- 
tion of her claim, and that title and pos- 
session had actually passed to Bibi Mani- 
ran. -He, therefore, dismissed the suit. 
The decree-holder-defendants appeal from 
that decision. 

Ld 
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Mr. Parmeshwar Dayal on behalf of the | 
appellants argues in the first place that the 
learned Subordinate Judge was not justified 
by the evidence in his finding that the 
dower was fixed at forty thousand rupees’ 
and five ashrafis. He points out that in 
corhing to this decision, the learned Subor- 
dinate Judge has given some * weight toa 
remark of the late Mr. Ameer Ali in his 
bgok on Muhammadan Law to the effect 
that forty thousand rupees is generally 
speaking the customary dower in Behar, 
without taking into account Mr. Ameer 
Ali’s qualifications, that this applies only | 
to the upper middle class. But the learned” 
Subordinate Judge appears to have re- 
cognisedthat this amount of dower was 
only customary among high class Muham- 
madans;and he has come to the con- 
clusion that the plaintiff was of a 
sufficiently respectable family to 
make it possible thatsuch a dower should 
be fixed at. her wedding, particularly in 
view of the fact that her husband was- 
then a man ofmeans. The plaintiff's case 
depended on oral evidence ; her own eviden- 
ce, that of her brother Abdul Ali Khan and | 
her uncle Asgar Khan, and of twomen 
of Sasaram, Mirza Sultan Beg and Walait. 
Hussain, who were present at the wedding, 
There was also the evidence of one.Abdul 
Wahab Khan of Palamau district, who said. 
that he had gone with Jamal-ud-din to Sasa- ’ 
ram at the time of his marriage; and that 
of a copyist in the Deputy Commissioner's 
office at Daltonganj, a native of Sasaram, who 
also said that he was present at the marriage, 
and added that in marriages of Muhammadan 
ladies in Sasaram ofthe class of the plaint- ' 
iff, the dower was invariably fixed at forty 
thousand rupees and five ashrafis. - The 


formal witnesses of the marriage are 
dead; but the Kazi who perform- 
ed the ceremony is still liv- 


ing, working asa school master at a village 
named Kora. The Kazi was not summon- 
ed on behalf of the plaintiff; and Mr. Par- 
meshwar Dayal naturally argues that an 
inference adverse to the plaintiff should be 
drawn from that fact; but if the plaintiff 
chose to relyon the witnesses whom she 
did examine, it was for her to decide 
whether she would or would not summon 
any more; and if the Kazi’s evidence would 
have been in favour of the defendants they 
could have called him as a witness on their 
behalf. Whenthe plaintiff was giving 
evidence in the summary proceeding under. 
O. - KAI, r. 58, she was. brought into 


` court ina closed dooli and gave her evidence” 
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from inside it, The Munsifrecording her 
evidence understood her to say that her 
dower was forty rupees and “five ashrajis; 


but when this evidence was read over to her’ 


she did not admit it to be correct, saying that 
the amount: which she had stated was forty 
thousand rupees and not forty. The 
Munsif noted, this fact, remarking thatthe 
question had been repeated twice and that she 
actually had said twice that her dower was 
forty rupees. She says now that the Munsif 
could not have heard her clearly when she 
spoke from inside the dooli; and that from 
the sound of the Munsif's voice, it appear- 
ed that she was at some distance from him. 
The learned Subordinate Judge came tothe 
conclusion, taking her evidence before the 
Munsif asa whole, that her explanation was 


correct, that the Munsif did not hear her 
correctly when she was giving evidence 
and that she couldnever have said that 


her dower was only forty rupees and five 
ashrafis. Whatever may be thought re- 
garding the probability that a sum of forty 
thousand rupees would be fixed as her 
dower, it must at least beregarded as far 
more probable that such a sum would ke 
fixed, in view of the circumstances of the 
parties, than the sum of forty rupees which 
would indeed be incredibly low. Sheikh 
Fariduddin and Wali Mohammad of 
Daltonganj both say that they were pre- 
sent at Jamaluddin's marriage at Sasaram 
when the dower fixed was forty rupees ; 
but Sheikh Fariduddin has been present 
at several marriages -of persons of this 
class and he can mention no other in which 
thé dower was so low. The defendants’ 
witness Shamsuddin is the step-son of the 
plaintiff who has a claim against his father 
on account of hismother’s deferred dower 
which he says was fixed at forty thousand 
rupees and fiveashrafis. The learned Sub- 
ordinate Judge considering his evidence 
came to the conclusion that in the matter 
of social status there was no practical differ- 
ence between Shamsuddin's mother and 
the plaintiff ; and this witness Shamsuddin 
also madethe damaging statement that the 
minimum dower among persons of the 
plaintiff's class in Sasaram is eleven thous- 
and rupees and two ashrajfis. There would 
appear to be no justification for differing 
from the finding of the learned Subordinate 
Judge that atthe plaintiff's wedding the 
dower was fixed at forty thousand rupees 
and five ashrafis. 

The learned Subordinate Judge has ac- 
cepted the evidence of the plaintiff tothe 
effect that the dower debt was payable, 
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not at the time of the marriage, but when 
it should be demanded by the wife, and he 
therefore describes it as deferred dower, 
although it would not be deferred dower 


in the technical sense of being payable only, 


at the dissolution of marriage by death or 
divorce. In her deposition in the proceed- 
ing under O. XXI, 1.58, the plaintiff 
said that her dower was deferred dower; 
and her witness Abdul Ali Khan in that 
court said the same. A dower the pay- 
ment of which may be postponed until 
demanded by the wife would be classed 
as prompt dower, but since sucha dower 
would be ina sense deferred, it can hardly 
be assumed that these witnesses when they 
spoke of deferred dower necessarily meant 
a dower debt which would not become due 
until the dissolution of the marriage 
partnership. 

- Mr. Hasan Jan on behalf of therespon- 
dents argues that the finding of the learn- 
ed Subordinate Judge on this point should 
be accepted ; but he contended also thatthe 
point is not of great importance because 
even if the dower was deferred, in the 
strictly technicalsense of the term, the hus- 
band could at any time cancel the postpone- 
ment, and treat the debt as immediately 
payable, in which case it would be a valid 
debt immediately due from the husband. 
On this point he cites the decision in Suba 
‘Bibi v. Balgobind Das (1) where Mr. Justice 
Straight citing from the Fatwai Kazi Khan 
held that payment in circumstances similar 
to that now before us of deferred dower. was 
payment of an existing debt; but the find- 
ing of the learned Subordinate Judge may 
be accepted that the dower fixed was pay- 
able on demand by the wife. 

- There appears to be no doubt that Jamal- 
uddin was indebted at the time when the 
baimokasa was executed and that the aliena- 
tion of this property was likely to make him 
unable to satisfy his other creditors, It 
would appear from the evidence of Shamsud- 
din that one reason which may have led 
Jamaluddin to execute this baimokasa deed 
was the possibility that Shamsuddin’s sister 
would institute a suit for her share of her 
own mother's dower. i 
says thatshe pressed for it because she saw 
his business declining and wished to be 
secure; but if there was a real debt due to 
the plaintiff, equal to or exceeding the 
value of the property transferred, the trans- 
fer cannot be impeached under s. 53 of the 
Transfer of Property Act on the ground 
that it defeated or delayed other creditors, 

(1) 8 A 178; A W N 1886, 51. 


The plaintiff herself |, 
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so long aè it was-a genuine transfer, as has 
beén pointed out in many cases-of which I 
need only mention the decision of the Judi-- 
cial. Committees of the Privy .Council in 
Musahar v. Lala Hakim Lal (2) in which. 
it was held that a transfer which defeats or 
delays creditors is not an instrument which 
prefers one creditor to another, but an in- 
strument which removes property from the: 
power of the creditors for the benefit of the 
debtor. As: Lawrence Jénkins, O. J.,remark- 
ed in that case, so soon as. it -is found that. 
the transfer was madefor adequate consi- 
deration in satisfaction of a genuine debt. 
and without reservation - of any benefit to 
the debtor, it follows that no ground for 
impeaching it lies: In the -present- case if 
the creditors on being apprised of this tran- 
saction in the proceeding under O..XXIJ;, 
r.-58, had taken steps for the adjudication: 
of Jamaluddin as an insolvent debtor; the 
transaction might possibly have: been ‘set. 
aside; but they cannot impeach itas- a trans-- 
fer defeating or delaying ‘creditors. within: 
the meaning of s. 53 of the Transfer of Prop- 
erty ` Act, unless they can show that the, 
debtor reserved some benefit for himself. 
“On thislast point it is argued. that the 
learned Subordinate Judge ought: to have: 
found that the transaction was benami. The: 
léarned Subordinate Judge has considered: 
theevidence regarding possession: and has: 
come. to the conclusion that possession of the 
property conveyed by the 'baimokasa has 
actuallypassed.to the plaintiff. It appears: 
that: anéw~"léade of the.sites of -the houses: 
transferred Has been executed by the superior: 
landlord inffavour af the plaintiff in place 
ofatfaluddin, ånd that:the tenants-of these 
houses:now pay rent te Abdul Ali, Khan the, 
son bithe ‘plaintiff who manages. the prop- 
erty for her. On behalf of the défendants,. 
Naumi Lal Deo, a tenant whose-house has now: 
been let to the Singer Company, says. that. 
in 1926 or. 1927 he: paid rent’ for it to Jamal- 
uddin producing “a. small scrap of paper 
which purports to have been given by-some- 
body on behalf of Jamaluddin for payment. 
made on the 6th-of November, 1926. On 
the other hand, we have for this: payment 
Ex. 2 an entry in the plaintiff's counterfoil. 
receipt book, indicating that the formal re- 
ceipt was granted on behalf of Maniran Bibi. 
Ganesh Lal Sao, who occupied. part of one 
of the houses from Jamaluddin. in 1996 
says that he paid rent to Jamaluddin in: 

2) 32 Ind. Oas. 343; 43 O° 5215- 73116: 3G 
wi 7. 20 OW N393; 14 AL se. (ois: u 


R 378; 431 A 104 (PO), 408; 18 Bom, L 
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July and August of that year, producing- 
entries of payments-in his own-account book: 
but not producing: the’ receipts whith} 
were granted: It does- not appear 
that the witness-personally made these pay-: 
ments; and from the fact’ that the formal! 
regeipts are withheld, it may.bé fairly in~ 
ferred that: they were grantéd‘on behalf of the: 
plaintiff, whether for the sake of convenience: 
Jamaluddin.took the money on her behalf 
ornot. The finding ofthe learned’ Subordi- 
nate Judge may be accepted that the tran-- 
saction was not benami, and:that'Jamalud- 
din retained: no: benefit ‘for’ himself: `, 

. In this view‘of the facts- the decision of 
the learned Subordinate. . Judge- must be 
affirmed:and: L would: dismiss <this- appeal’ 
with costs. ` 7 i cakes 

Wort,. J:—I agree.. 
N-A; 


-Appeal dismissed. ` 


a 
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“PRIVY COUNGIL. ' 4 
Appeal from:the: Madras High Court. 
ite June’30, 1933. | i 
-Lorp Branessured, LoRD: TOMLIN, LORD . 
RUSSELL OF KILLOWEN, SIR LANCELOT 
'' SANDERSON AND-STR: GEORGE- LOWNDES; | 
Sri Rajah: Ravu Sri KRISHNAY YA RAO 
:AND:ANOTHER—A PPELLANTS: oy 
. . < versus en a St 
Rajah- Saheb. Mehierban-~i-Dostan Sri ‘Rajah: 


-Ravu VENKATA KUMARA-MAHIPATHI 


SURYA RAO:BAHADUR GARU, RAJAH 
or PITTAPUR. RESPONDENT. |, 

” Evidence: Act (I+. oft’ 1872); 8.83, .giroviso“1~—Scopet 
of—-Cases covered by.the proviso—‘Representative: nm 
interest’, meaning.of—Hvidénce given: an former. pror 
ceeding—Conditionsiof admissibility’ in’ subsequent 
proceéding—S:. 83; construction of-—English Law.. 

' Proviso: 1" to:6733, Evidénce:Act, means providėdè? 
that.-the . first- proceeding, was between- the-parties-:to: 
the second proceéding, or between, representatives.in; 
ititerest’ of thie-parties-to’ the- second’ proceeding”, 
The first proviso. exactly inverts’ the requirements of 
the. English: Law,.which-requires! ‘that the parties: tor 
the second. proceeding. should legally. -represent- the- 
parties’ to the first: proceeding, or be their privies in; 
estate. [p:220; cok 2° 

The person who- is.calléd’ by the-proviso a''represen= 
tative in interest’ of another- is a person who was 
a party to the first proceeding. ‘The first. 
proviso requires that the party. to the first 
proceeding. should: have’ represented in- interest* 
the party to the.-second: proceeding in relation’ .to: 
the question in issue in the first proceeding-to which 
“the facts which the evidence states, were rele- 
vant. It covers not only cases of privity. in estate 
and succession of title, but also cases:whére both the 
following conditions exist, viz., (1) the interest of the: 
relevant: party tothe second proceeding in:the 
subject-matter of the first proceeding is consistent with, 
and, not antagonistic to the interest therein 
ofthe relevant-party-to the first’ proceeding, and (2) the 
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interest oe both: in the answer to.be given 
particular question; in -issue in the-first ` 
is identical, Morinmoyee Debea v. 
Debea (t), disapproved. !p, 221, ‘col. Ly 
What s. 33 intends: is to allow the -admission of 
evidence‘ given in a former proceeding, which it is,. 
for the specified reasons, impossible to give ina} 


“to the: 
proceeding; 
Bhoobunmoyeei 


later proceeding, subject to the protection which the . 


provisos afford to the party to the later’ proceeding” 
against’ whom the ‘evidence is tendered. What the’ 
first ‘proviso aims at securingisthat the evidence: 
shall not be admitted unless the p-rson who tested, 

or had the opportunity of testing, the evidence: -by 
cross-éxamination, either is himself,. or represented! 
the interests of, the party to the- later proceeding. 
against whom ‘the. evidence is tendered, i. e., that he- 
was (in the latter case), in effect, fighting that per- 
son's battle as well’ as his own. (ibid T' 

-For' the operation’of the third:proviso to's. 33,. itis? 
not necessary: that all the, questions in the two pro-: 
ott should’ be substantially the- same. [p- 219) 
col 1 


“Messrs. A. M. Dunne, K. C., ‘and’ 
P. V. Subba Row, for the ‘Appellant. - 
Messrs. W. H: Upjohn, K. C:, © E. 


De Gruyther; K. C., Sidney Smith, ang C. S:, 
Rao, for the Respondent. 

Lord Russell of Killowen: Tn thie’ 
appeal there arose a: point to be primarily: 
argued and decidéd; viz.,. the- question: whe- 
ther certain‘ evidence-recorded: in-an* -earlier 
sùit was admissible-as evidence: in’ the suit: 
out’ of which this- appeal’ arises: Their‘ 
Lordships: having-already expressed: to: the: 
parties the conclusion which ‘they tad reach- 
ed, viz., thatthe evidence ‘in quéstion’ was- 
admissible, now proceed -tostate the reasons? 
upon whichthat conclusion: was- hased. 

‘The relevant facts-must: first be:.stated., 
In the year 1873) the: then’ Rajah: -of- Pitta- 
pur, Gangadhara: Rama- Rao: (wlio may: be? 
conveniently réferred:to as: the late! Rajah),. 
having Had! no: son. born-to.. him, adopted! 
Ramakrishna,-the:son of the: Rajah -of 
Venkatagiri. It isalleged:that.on}: the’ 5th: 
October, 1889;.the late. Rajah’s. wife,,.Man- 
gayamma,.gave birth.to. a son, who is. the. 
plaintiff in the. present suit’ andi respondent: 
to this appeal, and. Who- will: be ‘réferred. to» 
as the plaintiff. The: late; Rajah:. died: in. 
the year 1890, leaving. his estate.to the plaint-. 
iff . by awill, in. which , he ‘described’ the: 
plaintiff as his.“aurasa”. (ngatur al Born), son; 

In 1891 Ramakrishna brought.a:suit. (Noi, 
6, of 1891) in. the. District Court of Godavari 
against the Court of, Wards. as _first.defend-. 
ant and’ the; plaintiff as’ second.defendant,, 
in which. he. prayed’ for the following; 
relief: —*:.., 

Q) Thats -niay be declared ‘thatthe 2nd’ defendant. 
is not theosoof the deceased” Rajah snd‘ that the! 
will imbis. favour is wholly: inefféctual: and. invalid‘. 
(2) That if, the: court: should: be: of opinion:that'tha: 
2nd defendant is. the son of the.deceased: Rajah: thens 
that it’ may ba ascertained and declared which ofthe. 
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properties.taken: possession : of by. the -lst defendant 
are impartible and whichare partible, and that it may 
be -further declared. that: the, plaintif [i. e, Rama- 
krishna)” by primogeniture is entitled to all such 


. properties as may be declared to be impartible and 


also that he is, as the eldest surviving member of the 
late Rajah's’ “family, entitled’ to posséssion of ail 
properties which may be declared to be partible. 
(3) That the }st-defendant may be decreed to deliver 
tothe plaintiff [Ramakrishna | possession of’ thees- 
tates and other properties immovable and movable 
in the schedules herennder written and more 
particularly ‘mentioned and all other properties in 
the possession or enjoyment of the late Rajah of 
Pittapur’ at: the: time of his death taken possession 
of. by: the lst- defendant as inthe plaint alleged. 
(4) That an account be taken of all the properties, 
immovable and movable, the possession of the late 
Rajah of Pittapur at the time of his death taken pos- 
session of by. the Ist defendant. (5) That the Ist 
defendant’ may, be decreed to pay to the plaintif 
[Ramakrishna] i mesne profits of the properties so taken 
possession.of‘by the Ist defendant’ from the time the 
said Ist defendant took possession of such- properties- 
till such properties- are. returned to the. plaintiff 
{Ramakrishna}. (6) That the defendants may be 
décreed- to pay: the, costs: of this-suit (7)- That 


.. plaintiff- [Ramakrishna]: -may:: Have: such further: or 


other relief: in the premises-as to this - Honourable 
Court shall seem meet and the nature of the case.may 
require’ 


T that suit the District Judge found“ thah 
the plaintiff“was not born from the‘womb: 
of Mangayamma, and that he is not: the son 
of the late Rajah | of Pittapur” ; and- he‘ held 
that the plaintiff was not’ persona ‘designata: 
under the: will}. and! not being the “arasa” 
son, there. wasmo, gift in'his favour.. A de- 
cree was-miade declaring that’ the plaintiff 
wasnot the-son of the late Rajah, and that 
the will in his favour was wholly’ ineffectual 
and-invalid,,and directing: that possession. ‘be 
delivered) to; Ramakrishna- ofthe-estates and: 
other; properties immoyable; and Motah éin; 
fur schedules mentioned. z On. appes H the 
High Court held ‘that the: plaintiffztook inder ' 
the will as persona désignata,, ands tk yat the 
question.of: his sonship..did.not arise.. On 
further; appeal, theii ‘Lordships’ Board” took 
the.same view. The-case. is reported’ in 
Sri- Raja :Rao Venkata.. Suruya Mahipati. 
Rama: Krishna Ve; Court of Wards (1).. 

The, late: Rajahchad.. a, brother, . Venkata 
Rao;.in whose favour, he. had,.in the year 
1869, executed. a, grant of an estate known 
as .Go!laprolu, in-settlement. of. rights to 
maintenance. Venkata -Rao died’ “in the 
year. 187.1, childless, but’ leaving. twa widows, 
viz., ‘Ramayamma: | and. Venkayamma. 





Venkayamma died: in the year 1889: On. 


the 15th, February, : 1914, Ramayamma, who 
was :in. possession of Gollaprolu for a 
widow's estate, adopted as.a.son to her hys- 
band, Venkata Rao: one Krishna (the princi- * 


A) 26 F-A, 83;-22. M 383: 1 Bom; L-R: 277;3 O WN. 
415; 7 Sar. Ë OJ 481; OM L.J. Sup: L(P. o.. 
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pal appellant -before the Board), who was 
one of the younger sons of Ramakrishna 
and who was born in or about the year 
1894. 

Thereupon the plaintiff instituted in the 
court of the Subordinate Judge of Co- 
conada the suit nowunder appeal against 
Ramayamma and Krishna, claiming to 
be the nearest reversioner entitled to 
succeed to the properties in the possession 
of Ramayamma after her death, and pray- 
ing fora decree declaring that the adop- 
tion of Krishna was invalid and not binding 
on him. 


Tt is obvious that the plaintiff (being 
not otherwise related) could have no right 
to maintain such an action if he were not in 
truth the “gurasa” son of the late Rajah, 
and: accordingly his plaint opens with 
an allegation to that effect. By their 
written statement the defendants denied 
that he was the “aurasa” son of the late 
Rajah or of his wife Mangayamma, and 
alleged that he was put forward as such 
for fraudulent purposes, and that he was 
not entitled to dispute the adoption. It 
is unnecessary to state the grounds upon 
which the adoption was alleged by the 
plaintiff to be invalid, beyond recording 
that they include as a reason the alleged 
fact that Ramayamma “had neither the 
authority of her husband nor that of the 
plaintiff who isthe head of the family to 
adopt” Krishna. 


Amongst the issues framed, two dealt 
with the question of the sonship of the plain- 
tiff: they ran thus: , f 

` 1—(a) Whether the plaintif is the son born of 
Raja Mangayamma Rao Bahadur Garu? 
(b) If so, whether he is not the aurasa son of the 
late Rajah of Pittapur.... ? 

Some evidence was given in this suit on 
behalf of the defendants upon these issues, 
but it was conceded by the appellants’ 
Counsel before their Lordships here that 
upon that evidence .alone he could not 
succeed in establishing that the plaintiff 
was not the “aurasa’ sonof the late 
Rajah. But in addition to that evidence 
there was tendered on behalf of the defend- 
ants before the District Judge of Godavari, 
to whom the suit had been referred, 
the evidence recorded in Suit No. 6 of 1891 
brought by Ramakrishna, which was 
claimed tobe admissible under and by 
virtue of s. 33 of the Indian Evidence 
Act. The District Judge rejected the evi- 
dence as inadmissible. As to Issue No. 1 
(a) he found that the plaintiff was the 
son born of Mangayamma, and as to 
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Issue No. 1 (b) he found that the plaintiff 
was the “aurasa” son of the late Rajah. 
By his decree tated the 5th October, 1920, 


he ordered and decreed that the adoption ` 
be declared invalidand not binding on 
the plaintiff, and that the adoption did 


not, affect the plaintif’s rights as the 
reversioner under the Hindu Lay entitled to 
the Gollaprolu estate. 


On appeal tothe High Court at Madras, 
thé two Judges who formed the Bench 
differed. Krishnan, J., held that the plain- 
tiff was justified in witholding his consent 
to the adoption, and that in the absence of his 
consent the adoption was invalid. Venkata- 
subba Rao, J., held that the plaintiff was 
not justified in refusing h's consent, and 
that the adoption was valid. Both Judges 
agreed that the tendered evidence had 
been rightly rejected, and accepted the 
District Judge's findings on Issues Nos. 1 
(a)and 1(6). In the result the appeal 
was dismissed, and a decree dated the 
28th October, 1926, was made confirming the 
decree of the District Judge. 

Ramayamma had died pending the ap- 
peal, and her legal representative was 
joined asa party to the proceedings. Krish- 
na and thisnew party preferred an appeal 
under the letters patent against this 
decree, which was heard by Kumaraswami 
Sastri, Odgers and Jackson JJ. Kumaras- 
wami, J.,upheld the validity of the adoption, - 
but Odgers and Jackson JJ., held ib to be 
invalid. All three Judges held that the 
tendered evidence had been rightly reject- 
ed. Bytheir decree dated the 7th March, 
1928, the decree of the 28th October, 1926, 
was confirmed, and the Letters Patent 
Appeal was dismissed. 


` Krishna and the representative of Rama- 

yamma then appealed to His Majesty 
in Council, praying that the decrees of 
the Courts in India should be set aside 
and the plaintiff's suit be dismissed with 
costs; and they also preferred a petition 
to their Lordships’ . Board, praying that 
the tendered evidence be admitted as evi- 
dence in the suit. 

These being the relevant facts, it became 
evident at an early stage of the proceed- 
dings before the Board that it was essen- 
tial to decide the question of the admissibi- 
bity of this evidence before the considera- 


tion ofany other matter arising on the 
appeal; for it was agreed by both sides 
that inthe event of the evidence being 


admissible in the suit, the matter must be 
sent back to the Indian Court for the 
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purpose of having that. evidence considered 
and the findings on Issues Nos. 1 (a) and 
1 (b) reviewed and, if necessary, amended in 
the light thereof. ee: 

The question for decision turns upon 
the true construction of s. 33 of the Indian 
Evidence Act (Act I of 1872), and the ap- 
plication of iés provisions to the circum- 
stances of the present litigation. Omitt- 
ing words which are inapplicable, the sec- 
tion runs thus:—~ ._ bg 

“Evidence given by a witness in a judicial pro- 

ceeding ...isrelevant for the purpose of 
proving ina subsequent judicial proceeding 
... the truth of the facts which itstates when 
the witness isdead.... 

“Provided — 

“that the proceeding was between the same 
parties or their representatives in interest; 
“that the adverse party in the first proceed- 
ing had the right and opportunity to cross- 
examine; 

“that the questions in issue were substantially 
the same in the first as ia the second proveed- 
ing.” 

The proviso, it will be observed, is 
threefold, and it iscommon ground that 
the second proviso is fulfilled in the present 
case, 

In regard to the third proviso their Lord- 
ships feel nodoubt that this also is ful- 
filled. It is not necessary that all the 
questions inissue in the two proceedings 
should be substantially the same. In the 
suit No. 6 of 1891 the question of the sonship’ 
of the plaintiff was the principal question 
in issue before the trial Judge, .and the 
very samequestion isinissuein this the 
second proceeding. 

The contest before their Lordships has 
mainly centred round the first proviso, 
both as toits true construction and as to 
whether its requirements (whatever they 
may be) are in fact complied with. 

There is but little authority in the way 
of decision by the Courts -in India upon 


the meaning andeffect of the first proviso. - 


Suchas there is was cited in argument 
before the Board. In addition, there are 
the judgments ofthe learned Judges in the 
present case. Their Lordships proceed to 
consider the views so expressed, more parti- 
cularly in regard tothe question whether 
for the purpose of complying with the first 
proviso (where the parties to the proceed- 
ings are not identical), the party to the 
first proceeding must have been a ‘represen- 
tative-in-interest of the party to the second 
proceeding orthe party to the second pro- 
ceeding must be a representative-in-interest 
of the party to the-first proceeding. This 


appears to their Lordships a crucial ques-"' 
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tion, for if the latter view. be the true one 
it would seem that the proviso could only 
be fulfilled where an interest vested in 
the party to the first proceeding at the 
date thereof had become vested in the 
party to the second  proceeding—init 
other words, where, according to ithe 
well-known terms of English law. the 
party tothe second proceeding war privy 
in estate with the party to tie first 
preceeding, and so claimed title through 
andunderhim. On theother hand, if the 
former view prevails, the words “represen- 
tatives-in-interest’ may cover a much 
wider field, and include persons who have 
no privity of estate with and do not claim 
through or under the propositus. -` 

The earliest reported decision is the case 
of Morinmoyee Dabea +v. Bhcobunmoyee 
Dabea (2) decided inthe year 1874, In 
that case certain evidence in an earlier 
suit was held inadmissible in a later suit. 
Sir Richard Couch in his judgment gave 
no reasons except that the second proceed- 
ing was not between representatives-in- 
interest of the parties to the first, pro- 
ceeding. There was apparently no criti- 
cal examination or consideration of the 
language used in the first proviso to the 
section. In Rajkumari Debi v. Nrityakalt 
Debi (3), evidence given in’ an earlier 
suit was held inadmissible on the ground 
that the second proviso was not complied 
wilh; but there are indications that the 
court thought that the first proviso also 
had not been fulfilled because the rélevant 
party tothe second - p:ce3eding did’ not 
“claim through” the elevant party to the 
first proceeding. So, too, it- would appear 
from the language used in the judgment 
of the Chief Justice in Lanka Laksmanna 
v. Lanka Vardhanamma that the same view 
was there entertained in regard to the 
first proviso. On the other hand, the judg- 
ments in Sitanath Das v. Mohesh Chunder 
Chuckerbati (5) and Chandreshwar Prasad 
Narain Singh v. Bisheshwar Partap Narain 
Singh (6), indicate the view that for the 
purpose of complying with the first pro- 
viso youmust find in thefirst proceeding 
a party thereto who wasa representative- 


in-interest ofa party to the second pro-. 


ceeding. 


Q)1I5SBLR1. 

13. 7Ind Cas. 89?; 12 O LJ 434. 

(4) 49 Ind. Cas 638; 42 M 103; 
(1918) M W N 913; 9 L W 98. 

(5) 12 O 627. 

(6) 10L Iad. Oas. 239; 5 Pat. 777; A IR 1927 Pat. 
61,8PLT510. ’ 


35 MLJ 657; 
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The judgments under appeal, while 
d ffering somewhat: as to the meaning of 
the first. proviso, agree in rejecting the 
evidence. The.District Judge puts the 
matter thus: “‘. . . where the parties are 
fot identical in both the proceedings the 
party in the prior suit should have represent- 


edin interest the party inthe subsequent: 


suit tomake this proviso applicable. The 
question is whether Ramakrishna Rao re- 
presented the interest of the present second 
défendant in the prior suit.” He excluded 
the evidence upon answering that question 
inthe’ negative. In the High Court, 
Krishnan, J., while realising that the word- 
ing ofthe first proviso is “perhaps .a 
little defective” for the purpose of the 
construction which he places upon it states 
its meaning, thus: “The parties in the 
second proceedings in which the evidence 
is tendered must be the representatives- 
in-interest of the. parties in the first proceed- 
ing, or, in other words, should. be the 
persons who derive their title through 
or claim under them, or shortly are their 


_privies.” . He: then-cites the English rule. 


(hereinafter referred- to), and states that 
there is no reason to suppose that, the 
Indian rule isin. any way different from 
the English rule on this point. Venka- 
tasubba Rao, Ji, like his colleague, felt the 
difficulty of fitting his view into. the 
words of the.section, but nevertheless.stated 
that under the section the question resolyed 
itself into this: “Is the party in the second 
proceeding the representative-in-interest 
of the party in the | first? In other words, 
was theparty in thefirst the predecessor- 
in-interest of the: party in the second?” 
Upon the letters patent appeal, Kumara- 
swami Bastri, Jr,, thought the evidence in- 


admissible,“ asthe second defendant in. 


this suit is.not the.legal -representative 
of the plaintiff in :Ọ. S. No.6 of 1891.” 


Odgers, J., on. the other hand stated. the 


question .as.being.“‘was Ramakrishna the 
representative-in-interest of the second 
defendant. . i 
with saying that nothing had, been .shown 
to causė:him tocometo any other conclusion 
than that arrived at by the. other Judges. 
Jackson, J., simply. agreed with the judg- 
ment of Krishnan, J. PN 

Their Lordships find themselves unable 
to agree with the view which first finds 
expression inthe judgment of Sir Richard 
Couch. Reading the words of the- first 
proviso as enacted, it wouldseem that the 
words “thatthe proceeding was” must from 
the- use of the past tense, necessarily’ refer- 
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to the first proceeding. Ifthis be so then 
this proviso must mean (and can 
properly be soparaphrased) “Provided that 
the first proceeding was between the parties- 
to the second proceedingor between repre- 
sentatives-in-interest of the parties.to the 
second proceeding.” In other words, where 
A seeks to read against B.in,a later pro- 
ceeding evidence given in an earlier pro- 


-ceeding to which A was not but B- wasa 


party, A must show that a party to the 
earlier proceeding was a {represent ative-in- 
interest of A, i. e. that the person who is 
called by the proviso a “representative-in- 
interest” of another is a person who wasa 
party to the first proceeding. 

The judgments appealed from are all 
based in substance upon the view that the 
first proviso wasnot fulfilled because there 
was no privity of estate between Rama- - 
krishna and “Krishna in regard either to 
Pittapur or Gollaprolu. In-truth; the learned 
Judges have treated the matter as govern- 
ed by a. section identical withthe pro- 
visions of the English Law. Whatever may 
have been the intention of those who 
framed the section, the first proviso exactly 
inverts the requirements of the English 
Law, which requires that .the parties to: 
the second. proceeding should legally re- 
present the parties to the first proceeding, 
or betheir privies in estate. Their Lord 
ships, however, are not disposed to consider 
this inversion to be accidental. Nothing 
would have been easier, had it been de- 
sired soto do, than to follow the English. 
rule, or to require that the.party to the 
first proceeding should: be privy in. estate 
with or the predecessor-in-title of the party 
to the-second proceeding. Instead of using 
such well-known terms; a much more 
elastic phrase is employed, and. one which ` 
is neither technical nor a term of.art. The 
Legislative authority was; it must be 
remembered, dealing with a country in 
which (amongst other institutions) the Hindu, 
joint family involved representation of 
interest of a kind and degree andin cir- 
cumstances unfamiliar to English Law. 
In view of this. fact; their Lordships cannot 
but. surmise that. the omission of strict 
English legal terminology and the employ- 
ment of the less restricted phrase “re- 
presentatives-in-interest’ was deliberate. 
and intentional. 

It will be a question depending for its 
correct answer upon the circumstances of 
each case where the question arises, whether 
there was a party.to the first proceeding 
who was a. representative-in-interest of a 
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party to the second proceeding within the 
wider meaning which their Lordships 
attribute to those words. 

Turning back to the first proviso, it 
requires, in their Lordships’ view, that the 
party to the first proceeding should haye 
represented in interest the party to the 
second proceeding in relation to the ques- 
tion in issue in the first prozeeding to 
which “the facts which the evidence states.’ 
were relevant. It covers not only cases of 


privity in estate and succession of title,- 


but also cases where both the following 
conditions exist, viz., (1) the interest of the 


relevant parly to the second proceeding in: 


the subject-matter of the first proceeding 
is consistent withand not antagonistic to 


the interest therein of the relevant: party 


tothe first proceeding, and :2) the. interest 
of both in the answer to be given 
particular question in issue in the 
proceeding is identical. There may be 
other cases covered by the first proviso; 
but if both the above cofiditions are ful- 
filled, the relevant party to the first pro- 
ceeding in fact represented in the first 
proceeding the relevant party tothe second 
proceeding in regard to’ his interest in 
relation to'the particular question in issue 
in the first proceeding, and may gram- 
matically and truthfully be‘described asa 
representative-in-interest of the party to the 
second proceeding. 

What thesection intends isto allow the 
admission of evidence given-in a former 
proceeding, which it is, for the specified 
reasons, impossible-to. give in a dater pro- 
ceeding, subject to the protection which 
the provisos afford to the party to the 
later proceeding against whom the evidence 
is tendered. What the first proviso uims 
at securing is that the evidence shall not 
be admitted unless the person who tested, 
or had the opportunity of testing, the evi- 
dence by cross-examination, either is him- 
self, or represented the interests, of the 
party to the later proceeding against whom 
the evidence is tendered, 2. e., that -he was 
(in the latter case), in effect, ‘fighting that 
person’s batile:as well as his: ‘own. 

In the light of their Lordships’: views as 
to the meaning and’ effect of the first 
proviso, how does the present case stand ? 
The evidence is tendered by Krishna 
against the plaintiff, who -was himself a 
party to the first -proceeding and who 
himself (by his Counsel) cross-examined -the 
witnesses. But notwithstanding: this-fact, 
since Krishna was not ‘Himself a party to 
the first proceeding (indeed he was then 
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unborn), the admissibility of the evidence 
in favour of Krishna must be tested by 
its admissibility if tendered against him.. 

If not admissible against lim it cannot be, 
admissible in his favour. 

- The determining factor is the answer to. 
the question whether’ the relevant party to: 
the first proceeding (viz., Ramakrishna) 
was a representative-in-interest of the. e- 


levant party to the second proceeding 
(viz., Krishna). In their Lordships’ opinion: 
he was. 


“The Suit No. 6 of 1891 related not only 
to the impartible Raj of Pittapur. It 
related also to the la'e Rajah's self-acquir- 
ed’ property to a value claimed to be’ at 
least equal to the value of Pittapur. “As 
regards Pittapur, the estate, though. im- 
partible, still retained to some extent its 


character of joint family property. Al- 


though other rights which‘a-co-parcener cc- 
quires by birth in joint. family, property did 
not existiniegard to it, the birthright of 


‘the senior membe: to take by survivorship 


still remained [See Shiba Prasad Singh v. 
Prayag Kumari Debia: (7). -This right of 
survivorship, which might- in certain events 
have-enured for the benefit ‘of Krishna, 
was aright which he would acquire on 
birth, and their Lordships are not prepared 
to say eveh in regard -to Pittapur alone, 
that Ramakrishna, in claiming Pittapur 
on the footing of the plaintiff being a sup- 
posititious.child, was not a representative- 
in-interest of Krishna within the meaning 
of the -first proviso. But there can 
be no ‘doubt ine their . opinion 
that in relation to the claim for self-acquir- 
ed: property, Ramakrishna was such a 
representative-in-interest .of Krishna:. He 
claimed „possession of this property, which 
in his hands would be joint family prop- 
erty, and in which (under the Mitakshara 
Law) all his: after-born sons would, upon 
birth, acquire an immediate interest as 
co-parceners. It is difficult to see how it 
could be said that Ramakrishna in asser- 
ting his claim to that properly upon: ‘that 
footing was not the representative-inh-interest 
of his sons born and to be born, except 
upon the restricted view taken by the courts 
in India. 

Much was said in argument in reference | 
to res judicata and s. 11 of the Code of 
Civil Procedure, but their Lordships get 


(7; 138 Ind. Cas..861; 591 A 331; Ind. Rul. (1932) 
P O 263; 63 M LJ 196:90 W N691; AI k41-32 
P O 216: 33 CW N 1046;-55 O L J.9?; 36 LW 
266: (1932) M W N 923; (1932): AL-J919: 18 PL T 
659; 34 Bom LR 1567; 59: 'O 1399 (P-O). e 
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no assistance from that section in constru- 
ing. the ‘first proviso. Nor. do they -feel 
able to-depart from the plain language 
of the first proviso, because in other sections 
of the Indian Evidence Act the words 
“representative-in-interest” appear in con- 
texts which clearly show that the representa- 
tive comes after and does not precede 
the person whose representative he is. 

Their Lordships are of opinion that the 
evidence in question was admissible, and 
should have been read and considered as 
relevant for the purpose of proving in 
the present suit thetruth of the facts which 
it states. . 

The existing findings on Issues Nos. 1 (a) 
and 1 (b) must be set aside. The case 
as regards those two issues must be 
remanded to the High Court, with a direc- 
tion that the evidence in question is, 
subject to all just. exceptions, admissible 

| under s. 33 of the Indian Evidence Act, 
in order ‘that they may either themselves, 
if they think proper, consider the evidence 
and frame findings in answer to Issues 
Nos. 1 (a) and 1 (b), or remit the case as 
regards those two issues to the District 
Judge for. him to consider the evidence 
and frame findings in answer to those 
issues, the findings of the District Judge 
being, in that event, submitted for con- 
sideration and review by the High Court. 
In the former event the findings of the 


High Court, and in the _ latter 
event the findings of the District 
Judge and the findings of the High 


Court, are to be submitted to their 
Lordships’ Board. In the meanwhile, the 
hearing of the rest of the appeal is adjourn- 


ed, without prejudice to the right of the - 


appellants to make any application which 
they may think fit to make to the courts 


in Indiafor the appointment of a Receiver - 


or otherwise. Pending the final hearing 
- of this appeal, all further proceedings 
under the decrees of the 5th October, 
1920, the 28th: October, 1926, and 
the -7th March,-1928, must be stayed. 
The respondent must pay the costs of 
the appellants of ‘their petition for the 
admission of evidence and of the hearing 
of this appeal before their Lordships, down 
- to and including this judgment. 
Their Lordships have humbly advised 
His Majesty accordingly. 
“ON, : Order accordingly. 
Solicitors for the Appellant, -Messrs. 
Hy. S: L. Polak & Co. 
- Solicitors for the 


Respondent.—Messrs. 
Douglas Grant & Dold. < Nk 
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-.. OUDH CHIEF COURT... 
Application No. 51 of 1932. 
February 6, 1933. ` 
Nanavorty, J. i Pee, 
MAHADEO PRASAD—Derenpant— 
ee APPLICANT ae 
VETSUS -* - 
Pandit RAM RATAN AND ANOTHER— 
PLAINTIFFS AND ANOTHER — DEFENDANT — 
. RESPONDENTS. i 
--Civil Procedure Code (Act V of 1908), s 115, O. 
XXIII, r. 1~Plaintiff allowed to withdraw suit 
with liberty to bring fresh suit- Valid reasons for 
the order—Revision—Competency of -7 
Where the court allows the plaintif in a case to 
withdraw his suit with liberty to bring a fresh suit 
and bases his orderon valid reasons, no question - 
of jurisdiction arises and the defendant is not en- 
titled to move the High Court in'Yevision under s. 115, 
Civil Procedure Code Bala Krishna Udayar v. 
Vasudeva Aiyar (1), Rameshwar Bakhsh Singh v. 
Mirza Rasul Beg (2) and Raja Mohamad Ejaz Rasul 
Khan v. Mubarak Husain (4), referred to. 
Application for revision of an order of 
the Munsif, Kunda at Partabgarh, dated the 
29th Jannary, 1933. h | 
_ Mr. H. D. Chandra, for the Applicant. 
Dr. Zafar Husain, for the Opposite 
Party. 4 


Judgment.—This is an application - 
for revision under s. 115 of the Code of 
Civil Procedure against an order dated the ` 
29th January, 1932, passed by the learned 
Munsif of Kunda at Partabgarh, allowing 
the plaintiff Pandit Ram Ratan to with- 
draw a portion of his claim with liberty to 
bring a fresh suit. 

- The facts out of which this application 
for revision arises are briefly as follows :— 

- Pandit Ram Ratan sued for possession of 
three plots Nos. 579, 695 and 664and Rs. 20 
as damages against Jaswant Rai and his 
son Mahadeo Prasad. Ram Ratan obtained 
a decree against: Jaswant Rai and in 
execution of that decree put up these three 
plots for sale and purchased them himself on 
the 22nd August, 1927. He got possession 
over them in November, 1928, butin July, 
1929, Jaswant Rai is-said to have taken 
forcible possession over them and. hence 
the present suit out of which this appli- 
cation for revision arises. Jaswant Rai did 
not put in an appearance and the suit was 
decided against him ex parte. Mahadeo 
Prasad the son of Jaswant Rai contested 
the suit on the ground that the plots in 
suit were occupancy land. The’ learned 
Munsif decreed the plaintiff's suit in res- 
pect of plots Nos. 579 and 696 and allowed 
the plaintiff to withdraw his claim in. res- 
pect of plot No. 664 with liberty to bring 
a fresh suit upon an application filed by 


. 
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Ram Ratan on the 16th of January, 
1932. s 


The reason for allowing the plaintiff 
permission to withdraw his suit in respect 
of plot No. 664 with liberty to bring afresh 
suit was that in the sale certificate No. 
264 was wrongly .entered in place of No. 
664 and the plaintiff could not succeed in 
respect of this plot No. 664 unless and 
until he had got the sale certificate amend- 
ed by the court granting it. 

A preliminary objection has been raised 
by the learned Counsel for the opposite 
party Pandit Ram Ratan that no ap- 
plication for revision under s. 115 of the 
Code of Civil Procedure lies in the present 
case upon the facts alleged by the applicant, 
and reliance is placed upon a ruling of 
their Lordships of the Privy Council in 
Balakrishna Udayarv. Vasudeva Aiyar (1). 
The learned Counsel for the applicant in 
reply to the preliminary objection invited 
my attention to a ruling of Mr. Justice 
Lindsay reported as Rameshwar Bakhsh 
Singh v. Mirza Rasul Beg (2), and to 
another ruling of the late Court of the 
Judicial Commissioner of Oudh reported as 
Raja Mohamad Ejaz Rasul Khan v. Mubarak 
Husain (8). Inthe former ruling cited by 
the learned Counsel for the applicant it was 
held that an application to withdraw from 
“a suit with liberty to bring a fresh suit 

under O. XXIII, r.1 shouldnot be granted 
if the defect onthe basis of which the leave 
to withdraw is asked for can be cured by 
amendment ofthe pleadings. This ruling 
has no applicability tothe facts of the pre- 
sent case.Here the plaintiff's suit in respect 
of Plot No. 664 must necessarily fail in 
view of the fact that the sale certificate, 
upon which he founded his right to the 
plot, did not mention this number but 
mentioned a wrong number namely No. 264. 
As regards the other ruling cited by 
the learned Counsel for the applicant, that 
- too does not appear to be applicable to the 
facts of the present case. In thatruling it 
was held that an order under O. XXIII, r. 1 
of the Code of Civil Procedure permitting 
the plaintiff to withdraw his suit with 
liberty to institute a fresh suit had to be 
based on the ground of some formal defect 
inthe suit or on other sufficient grounds of 


(1) 40 Ind Cas 650; 44 I A 261; 15A LJ 615; 2P 
LW 101; 33 ML J 69; 26 OL J 143; 19 Bom. LR 
715; (1917) M W N 628; 40 M 793; 6 L W 501; 220 W 
N 50; 11 Bur. L T48 (E 0). 

(2) 45 Ind. Oas. 603; 21 O O 66. < 

(3) 79 Ind. Oas. 1053: 11 OLJ 613; 10 O&A L, 


A ka 00231; AIR1925 Oudh 291;10 W N.. 
988, ` 
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asimilar nature, and that wherean order 


was passed without any such grounds, the 
order should be deemed to have been passed 


with material irregularity and was open to 


revision under s. 115 of the ~Code -of Civil 
Here the reason which moved 
the learned Munsif toallow the plaintiff to 
withdraw his suit with liberty lo bring a 
fresh suit was a very valid one. The 
plaintiff's suit necessarily had to fail in 
respect of Plot No. 664 which was not 
entered in the sale certificate, the basis of his 
title. I, therefore, consider that this ruling 
has no applicability to the facts of the pre- 
sent case. No question of jurisdiction can 
possibly arisein the present suit. 

The learned Munsif has neither exercised 
a jurisdiction not vested in him by law, nor 
has he failed to exercise a jurisdiction so 
vested, nor has he acted in the exercise of 
his jurisdiction illegally or with material 
irregularity. That being the case the 
defendant-applicant Mahadeo Prasad is not 
entitled to move this court in revision 
under s. 115of the Code of Civil Pro- 
cedure. 

For the reasons given above I dismiss 
this application with costs. 

NA. Application-dismissed. 


PATNA HIGH COURT. 
Appeal from Original Decree Ne. 21 
of 1980, 
December 21, 1932. 
Wort AND JAMES, JJ. 
RAM KISHUN— APPELLANT 
VETSUS 
NIRANJAN PANDE—Responpent, 
Evidence Act (I of 1872), s. 1S—‘Right’, meaning of 
—Whether refers to ownership of property. 
The word ‘right’ as used in 8&8. 13, 
Act, means ‘incorporeal right’ and cannot 


Evidence 
i possibly 
refer to any question of ownership of property in 
contradistinction to incorporeal rights. Gujja Lall 
v. Fateh Lall (1), followed. [p 225,col 1.] z 


Appeal from a decision of the District 
Patna, dated the 38rd August, 
1929. 

Messrs. P. R. Das and Brij Kishore Prasad, 
for the Appellant. ; 

Sir Sultan Ahmad (with him Messrs. N. K. 
Prasadand S. K. Mazumdar), for the Res- 
pondent. 

Judgment.— Having listened to the argu- 
ment whichis just concluded, I come toa. 
very clear decision in this case. The matter 
to be determined arises in an appeal from 
the decision of the learned District Judge’ 


004 
.in a reference under 8. 30 of the Land Acquisi- 
tion Act. f 


There appears to have been a Plot No, 69. 


which the Government sought to acquire 
under the Act, the plot being situatein Patna 
City. On one corner of the plot it is admitt- 
_ed that a temple for worship was built. On 
representations made to the anthorities that 
part of the plot upon which the temple was 
_ built was excluded from the acquisition, 
but there remained the other part of the 
-plot ‘030 acre in exten which in fact 
was acquired. Compensation was made 


` to the extent of Rs. 1,825, and itis with 


regard to that compensation that this dispute 
arises. On the one hand Ram Kishun and 
others .purporting to represent-the Hindu 
. community claimed the sum as trust money: 
_on,the other hand Niranjan Pande claimed 
the compensation as being given in respect 
-of property which was his own personal 
property under a deed of gift by. his uncie 
dated the 10th ~ ugust, 1925. There is no 
dispute in the case that the uncle of Niranjan 
Pande, one Makund Pande, was the shebaiié 
of the temple of which Ihave spoken, and 
the real dispule in the case is whether 
there was a dedication not only of the 
temple itself for public worship but’ whether 
the whole Plot No. 69 was likewise dedicat- 
ed to the public uses. The evidence in the 
case is of an equivocal character. There is 
no deed of dedication in respect of the temple 
itself and had we to determine the question 
of whether there had been a dedication of 
the temple we might find ourselves in-very 
considerable difficulty; but that Lhere was a 
public dedication-of the-temple there can, in 
the circumstances of the case, be no dispute. 
As regards.the -remainder.of the plot, as I 
have already stated, the evidence which has 
been adduced-on beth sides is of an:equivocal 
character. It is true that some witnesses 
came tostate that they had subscribed sums 
of money for the purpose of building a 
‘temple and for general-purpose of the dedi- 
cation. But that evidence ,accepted as itis 
by the learned District Judge, does not dis- 
“pose of the question as to what was the extent 
of the dedication. Ishould have stated that 
this plot, if my memory serves me, was 
sur.ounded by a wall. There were two 
-rooms.inside the courtyard, there was a 
‘verandah, there was a door leading from the 
“street ‘into the temple and from the temple 
into the courtyard. Inthe verandah ofthe 
“two rooms was installed ‘the idol of Maha- 
` birji. Sofar as the evidence with regard 
“to this idol is concerned, it is stated on the 


. one hand fhat the Hindu community wor- 
Paras 
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shipped the idol and had access to the 
verandah as of right; on the other, it is 
contended that—and there is evidence to 
that effect the access of the public for the 
purpose of worship of that idol was allowed 
only by theleave and license of the sheb. it. 
“There is also evidence that the womenfolk of 


“the shebait, that, is the womtenfulk of the 
“0 iginal shebait Makund Pande, lived in 


qneof the rooms of which I have made 
mention, and asfar as the evidence goes it 
seems to show that they lived there until 
those rooms were demolished and that part 
of the plot had been acquired by the public 
authorities. There is also evidence that in 
the other room the food for the gods or idol 
waskept. The partiesto this dispute rely 
on that-evidence each for his own purpose. 
“On the one hand, it is contended by the she- 
bait Niranjan Pande that the fact that the 


“women-folk remain in one of.the rooms shows 


that it was not dedicated for the use of public 
worship: .on the other, it is contended by 
Mr..P. R. Das ‘on behalf of his client repre- 
senting the Hindu community that the fact 
that the idol was kept in one’ of ‘the roms 
shows that it was-p roperty dedicated for the 


use of public worship. Another fact-which was. 


the fact relied upon by the appellant was 
that there was a door leading to the temple 
from the.courtyard. Now, in my judgment, as 
Ihave already indicated, this evidence does 
not assist the court in coming to any definite 
conclusion with regard to the matter. The 
“fact that the food for the idol was kept in 
one of ‘the rooms is not inconsistent 
with- the fact that it was the personal’ pro- 
perty of the shebait; it is consistent with 
the state of affairsin which the bhog or 
food is.kept ina convenient place. On the 
other hand, the fact that the womenfolk of 
the shebait lived in the other room is algo 
equivocal. So long as they were there and 
so long as their presence did not interfere 
with the purpose of the trust, if trust’ there 
was, it could not be said that that conclusive- 
‘ly proved that the property was the personal 
property of the siebait. Now, I have already 
.mentioned the contention of one of, the 
parties that the public worshipped the idol 
‘Mahabirji which was inside thehouse. One 
of the witnesses Durga Charan Dass‘ proves 
that and states that offerings were made by 
the public; but untilit can be determined 
‘whether this access by the public’ was by the 
leave and license of the shebait or- whether 
it was as of right the evidence suffers ín my 
judgment, the same fate as the other items 
-of evidence to which I have already referred, 
‘In that state of facts we have three docu- 
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and relied on by the respective parties. 
On the 10th August, 1925, Makund Pande, 
the uncle of the present shebait, made a 
tamliknama in favour of his nephew of 
the.. residential house on this Plot No. 69. 
One of the recitals in the deed is this: | 


“Be it known’ that in the residental house of me the 

executant situate in Mahalla Muradpur, one of the 
quarters of Patna, there is a temple in which the idol 
of Sri Radha Krishnaji is installed and I, the executant, 
perform pujapath (worship) of and render service to 
the said idols.” , 
This document is produced in support of 
Niranjan Pande’s case. It isstated that 
it is consistent only with the fact that he 
had.a personal right over this property 
and that it had nothing to do with any 
dedication for the purpose of the worship 
of this temple. I have very grave doubts, 
in. the first place whether the document 
is admissible in evidence at all. It would 
be clearly admissible and relevant if there 
wererecitals which could be used against 
persons.who were parties to the deed. But 
I assume that it is used under the 7th 
clause ofs, 32 of the Evidence Act. together 
with the 2nd.clause of 8. 13 of the 
Evidence Act.: s. 13, clause (b) reading 

“particular instances in which the right or custom 
was claimed, recognised or exercised, or in which 
its exercise was disputed, asserted or departed - from,” 


I assume althoughit has not been argued 


before us. that it was used under that sec-. 


tion for showing the assertion of Niranjan 
Pande's right to this property. I hold 
rather strong views about this section. The 
view taken in the leading case of Gujja Lall 
v. Fateh Lall (1)in my judgment isthe 
true view to be taken ofs. 13. That case 
takes the view that when the word ‘right’ 
is used in s. 13 of the Evidence Act, it 
means: “incorporeal” right and cannot 
possibly refer to any question of owner- 
ship of property in contradistinction to, as 
I say, incorporeal rights, The deed was 
used here not to show that there was 
any dedication but to show in other words 
that Makund Pande and his nephew in 
turn had a right of ownership, in fact had 
the ownership in their personal capacity. 
tothis property. But assuming that the 
document is admissible, it is quite consist- 
ent with the case which is set up by the 
appellants in this case: in other words, 
ib. is not inconsistent with there having 
been a dedication to public uses of this 
property. 
Oy C171; 6-0 LR 439; 3 Shome 
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Niranjan Pande the 


It is the kind of document that 
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one would expect to find where, as in this 


case, Makund Pande was fearful that after 
his. death there might be some question as 
to the right of Niranjan Pande to=the 
‘shebaitship; and in addition to that there 
is the recital to which I have already 
made reference, that the temple is situate 
in the residential house which is conveyed 
by this deed. It is unnecessary ‘toreiterate 
the fact that it is not now disputed or 
could not be disputed ‘that there was a 
‘public dedication of the temple. In addi- 
tion tothis somewhat ambiguous document 
there were two petitions, one by Makund 


‘Pandeto the Chairman of the Patna City 
‘Municipality on the 5th March, 


1921. 
This petition was presented to the Muni- 
cipality not more than two years, pro- 
bably less than two years, after the 
dedication, if a dedication infact took 
place. In para. 4 of that petitionis this 
statement: ; 
“That asthe said holding is exclusively. used for 
religious purposes such as, worship of Sri Radha 
Krishna, Debi Astaphna in Asin and Rath ‘Jatra 
in-Asarh, it should be exempted from all taxation.” 


Now, it must have been clear to Makund 
Pande the petitioner that when he claimed 
exemption from Municipal taxes, which 
exemption might be given under the pro- 
cedure set out ins. 93 ofthe Bihar and 
Orissa Municipal Act of 1922, that exemp- 
tion could not begiven onlyin ` the case 
where the place of: worship was a public 
place of worship and that matter is not 
seriously disputed before us. Again on 
the 9th February, 1928, when this 
land acquisition was taking place 
respondent to this 
appeal also presented a petition to the Land 
Acquisition Deputy Collector of Patna in 
para. 1 of which he states: . 

“That the holding No 69isa temple and a public 
place of worship where the idols of Sri Jagernathji, 
Bri Radha Krishnaji and Sri Mehabirjiare installed 
and as such is exempt from payment of taxes.” - 

There isno disputethat what the petition- 
er was representing was that the whole 
of this plot was the subject-matter of a 
public dedication. That isthe effect of the 
petition. Now, we are invited by Sir 
Sultan Ahmad to treat these petitions in 
a similar way tothat which the learned 
District Judge treated them. It seems to 
have been argued before him that these 
petitions acted as an estoppel. Having 
come to a perfectly correct decision on 
that matter the learned District Judge 
seems to think that ihe matter is disposed 
of. He comes tothe decision that it is not 
an estoppel and, if I may say so, the learned 

è : 
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District Judge was right, but I also hold 
that that does not dispose of the matter, 
and, speaking for myself, I do not propose 
totreat the matter’ in the way that the 
learned Judge Has done; Having disposed 
ôf the, question of estoppel he declined 
further to consider the petitions. Whether 
the argument was confined to ‘that point 
in the court below I do not know 
but it may well have been. It is obvious 
that the petitions ‘cannot be held to be 
aneestoppel under s. 115 of the Evidence 
Act but they are statements as to matters 
made by persons as to which, if anybody 
should have knowledge, it wasthey. If 
anybody, to repeat myself, could know 
“whether a dedication of the whole of Plot 
No. 69 had taken place or not, it was these 
persons, Makund Pande onthe one hand, 
and Niranjan on the other. Itis said in 
this case that without there being a proof 
of the formalities of dedication the Court 
is not ina position io hold that a dedication 
took place, There seems tobe two answers 
to that question, one isthe authority of the 
Judicial Committee of the Privy Council 
in the case of Pujari Lakshmana Goundan 
v. Subramama Ayyar (2) and the other 
seems to be this, that we are not here de- 
termining whether in this case the dedica- 


tion has been made out but we are here to - 


determine whether at some previous time 
a dedication in fact took place, The witness 
who could speak to this fact may not have 
been called, but westillhave to determine 
this question. whether in or about the year 
1919 a dedication in fact took place of 
this Plot No.69. We have here these two pe- 
titioners, one making a representation to 
the Municipality which can be interpreted 
in only one way and that is that the de- 
dication had at someformer time in fact 
taken place, and the other making a 
representation to the like effect tothe Land 
Acquisition authorities. Sir. Sultan 
Ahmad, as I have already stated, invites 
us to say that these aremerely lies on the 
part ofthese petitioners and thathe is now 
entitled to explain them. The learned 
District Judge has dealt with them by hold- 
ing that the petition cannot operate in 
itself as a deed of endowment. That, if I 
may say so,.is perfectly obvious; but we 
have the statements of two persons who 
must have known the true state of affairs 
and the representations were made at a 


(2) 81 Ind. Cas. 518; 29 O WN112; AIR 1994 
Cal 44; 19 L W 253; 22A L J 169; (1924), M W N 
aie: O&AL R 606;LR5 A (PO) 125 
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time when no dispute such as the dispute 
before us now was going on.” Inmy judg- 
ment, it seems tomethat on the state of the 
evidence allthat we can do is to hold that 
what the petitioners themselves represented 
was in fact the truecase. That being so, it 
seems to me that the decision of the learned 
District Judge on this point is wrong and 
must be set aside. 

The appeal must, therefore, be allowed 


with costs. The proper order, in my judg- 


ment,to make inthis case istosend the 
matter back to the learned District Judge 
to deal with the compensation of Rs. 1,825 
under s. 32 of the Land Acquisition Act 
of 1894. . 

There is a deficit court-fee of Rs. 150 
payable by the appellant. This has been - 
deposited. Let it be accepted. 

James, J.- I agree. 

NA. Appeal allowed. 


emcees, 


RANGOON HIGH COURT. 
Second Civil Appeal No. 240 of 1932. 
February 15, 1933. 

BAGULEY, J. f 
R.M. K. RAMA SBAMI—APPELLANT 


VeETSUs 

SECRETARY or STATE— RESPONDENT. 

Tort—Negligence—Loss resulting from  bailiff's 
accepting security as sufficient—Suit for damages 
Government, if liable. 

Government is not responsible for the misfeasance 
or wrong, ornegligence, or omission, of duty o 
the subordinate officers oragents engaged in the 
public service. Mata Prasad v. Secretary of State 
(4), Ross v. Secretary of State for India in Council 
(5) and Secretary of State v. Cockcraft (6), referred 
to. 

Where because of a bailiff's negligence in accept- 
ing a certain security as sufficient a person suffered 
loss of a certain amount and he filed a suit for 
damages against the Secretary of State: 

Held, that the act complained of not having been 
an act of negligence and one which was not directly 
authorised or ratified by theSecretary of State or the 
Local Government, the Secretary of State was not 
liable, Secretary of State for India in Council v. 
Moment (1), distinguished, Kader Zailany v. Secre- - 
tary of State for India (2) and Shivabhajan Durga- 
prasad v. Secretary of State (3), referred to. 


Second Civil Appeal against the decree 
of 5. District Judge, Pegu, in 0. A. No. 87 of 
1932. - 

Miss Dhar, forthe Appellant. 

Mr. Eggar, for the Respondent. : 

Judgment.—The appellant sued the res- 
pondent for damages. His case was that 
owing tothe negligence of the bailiff of the 
Township Court of Diku in accepting certain 
security offered by one Maung San U; who 
was executing a decree against the present 
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appellant, he suffered loss totalling 
Rs. 316-15-0. The trial Court found that the 
suit was not maintainable. On appeal tothe 
District Court, the District Court also found 


thai the suit was not maintainable. Hence the 


present appeal. 

It is clear that what the plaintiff seeks to 
do isto make the Secretary of State for 
India in Council responsible for a tort 
committed by a Government servant. The 
tort is negligence, and it cannot possibly “be 
argued that the act complained of is one 
which was directly authorized by the Sec- 
retary of State or the Local Government, nor 
that it was an act which had been ratified by 


the Secretary of State or the Local Govern- . 


ment. It was argued that ifthe bailiff was 
responsible, as has been admitted in his 
written statement by the Secretary of State 
for reporting on the sufficiency-of the security 
furnished, then the Court is - responsible be- 


cause the bailiff was acting on behalf of the . 


court. As the bailiff was acting within the 
scope of his employment and in consequence, 
the Secretary of State must be regarded as 
responsible for what the Court had done. 
No direct authority on the point has been 
quoted tome, but my attention has been 
drawn to Secretary of Statefor India in 
Council v. Moment (1), as a case in which 
the Secretary of State was actually com- 
. pelled to pay damages for a tort committed 
by his servant. In the present case however, 
the facts are not the same forin Moment's 
case (1), the resumption ofthe land was at 
the instance of the Government. The 
negligence of the bailiff in this case was 
not at the instance of the Government. On 
the other side there is ample authority. 
Kader Zailany v. Secretary of State 
for India (2) is authority for the proposition 
that: 

“Government is not liable for wrongs done by its 
officers unless the wrongful act is doneeither by its 
order, or on its behalf being subsequently ratified or 
adopted by it.” 

In Shivabhajan Durgaprasad v. Secretary 
of State (3), it was laid down that 

“in order that a suit should lie against the Secretary 
of State in Council, itmust be one in which the East 
India Company might have been made liable and the 
liability alleged must be one incurred on account 
of the Government of India.” 

This was a suit to recover damages for 
seizure of goods by a Chief Constable. There 


(1) 18 Ind Oas. 22; 40 C 391;7 LBR 10:40 A 
48; 13 M L T 53,17 OWN 169; (1913) M WN 45; 
15 Bom. L R27; 1LAL J 49;17 OL J 194; 6 Bur. 
LT 1;24 M LJ 459(P 0). 

(2) 185 Ind Oas.74;A TI R 1931 Rang. 294; 9 R 

< $75; Ind. Rul-(1932) Rang. 26, l 

(3) 28B 314; 6 Bom. L R65. 
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is nothing.to show that the act complained 
of was done by the direction of the Govern- 
ment, ‘nor that it had been ratified by the 
Government. In Mata Prasad v. Secretary 
of State (4)there is to be found at p. 163* 
the dictum: 

“We would further like to observe that the rule 
which makes masters or principals responsible for the 
torts committed by their servants, oragents in the 
course of their employment is inapplicable in the 
case of the Orown.” ` 

In Ross v. The Secretary of State for 
India in Council (5) we have the pas- 
sage at pp. 63 and 64+ quoted with aps 
proval: 

“It is plain that Government itself is not responsible 
for the misfeasances, or wrongs, or negligences, or 


omissions of duty of the subordinate officers or agents 
engaged in the public service.” ‘ 


This is a passage from Story on Agency, 
and inthis judgment instances are given 
of cases in which it has been quoted with 
approval by other courts Reference may 
also be made to Secretary of State v. 
Cockcraft (6). Jt is unnecessary really to 
go further into the case. The appellant 
may have been unfortunate, but he does 
not seem to be pursuinghis right remedy 
in suing the Secretary of Statefor India in 
Council. For these reasons this appeal is dis- 
missed with costs. 

NA. Appeal dismissed. 

(4) 128 Ind. Cas 77; A I R 1931 Oudh 29; 5 Luck 
157;70 WN 1209, i 

(5) 19 Ind. Oas 353; AIR 1915 Mad 434; 37 M 55; 
24 M LJ 429; (1913) M W N 758. 

a 27 Ind. Oas.723; 39 M 351; (1915)M W N 
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_ LAHORE HIGH COURT. 
First Civil Appeal No. 1582 of 1930. 
October 17, 1932. 
BROADWAY AND MONROE, JJ. 
PALA RAM—PETITIONER — 
APPELLANT 

VETSUS ` 
SHIROMANI GURDWARA 
PARBANDHAK COMMITTEE AND 
OTHERS — OBJECTORS— RESPONDENTS. 

Punjab Sikh Gurdwaras Act (VIII of 1925), ss. 8, 
§—Tenant-at-will—Mahant shown as owner—Death 
of tenant-at-will—Succeeding tenant claiming owner- 
ship— Onus of proof. 

Where a land was shown in 1911-12, as being in 
the cultivating possession of A as tenant without 
occupancy rights, the owner being shown as the 
Mahant ofa Gurdwara, andin 1921-22, after A's 
death the tenant-at-will was shown as B who set up 
a claim to ownership of the land: > - 

‘Held, that the onus lay heavily on 3 to show that 
he was the owner of the landin question and that, 

e 
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on the evidence 
Mahant, 
© First Civil Appeal from the decree of the 
First Sikh Gurdwaras Tribunal, Lahore, 
dated the 17th April, 1930. ` 
Lala Badri Das, R.B., and Mr. Mohan 
Sundar Das, for the Appellant. ` 
Mr. Bhagat Singh, for the Respondents. 


Broadway, J.—In the consolidated list 
` published unders.:3o0f the Sikh Gurdwaras 
- Act, VIII of 1925, relating to the properties 
. claimed . to belong to Bhai Pheru Gurdwara 
< werefour houses and a parcel of land 

measuring 347 kanals 8 marlas.. On the 
publication of the aforesaid list one Pala 
‘Ram, a son of Jowahar Das, an Udasi Sadh, 
living at Bhai Pheru, filed a petition under 
s. 5 of the Sikh Gurdwaras Act to the 
. Local Government in which: he claimed 
to be the owner of the land and the four 
houses referred 
petition was in. due course sent by the 
" Local Government to the Gurdwaras Tri- 
bunal and the matter came up before the 
“Tribunal presided over by Mr. Justice 
. Coldstream, Mr. Munna Lal and Sardar 
-Kharak Singh being the other two members, 
“They unanimously came to the conclusion 
that the petitioner's claim totheland and 
two houses, namely those Nos. 78 and 81 
_On the list, should be dismissed but 
granted him a declaration in respect of the 
. other two houses which were Nos. 225 and 
332 on the said list, Against this decision 
Pala Ram has preferred this appeal and 
. onhis behalf we have heard Mr. Badri Das 
who has taken us through such evidence as 
is to be found on tHe record. 
The documentary evidence 
against the claim fadvanced by the appel- 
lant.so far as the land is concerned. It is 
clear that in 1911-12 this particular land 
was shown as being in the cultivating 
possession of one Dalu asa tenant without 
occupancy rights, the owner being shown 
as Kishen Das, Mahant of the Gurdwara 
Bhai Pheru. In 1921-22 Dalu appears to 
have died and the tenant-at-will or without 


occupancy rights is shown as Pala Ram. In. 


these circumstances it is perfectly clear 
that the onus lay very heavily en Pala Ram 
to: show that he was the owner of the land 
in question, having either acquired it in 
some way himself or through Dalu. Accord- 
. ing to Pala Ram, Dalu was his guru 
and he claims to have succeeded to Dalu’s 
- rights, titles and interests as his chela. So 
far asthe land is concerned, it seems to 
. me perfectly clear that the decision arrived 
at unanimously by the Tribunal was the 


. 
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only possible one on the record and is 
perfectly correct. 4 : 

It has been urged, however, that the 
learned President of the Tribunal as well 
as the members have erred in thinking that 
any presumption arose qua the houses. 
Now it seems to methat in using the word 
“presumed” the learned President . was not 
attributing to it any of the meanings to 
be found inthe Indian Evidence Act but 
was dealing with the facts of this -par- 
ticular case. Pala Ram’s own evidence with 
regard to the houses and the land is so 
contradictory as to be utterly worthless. 
The only other witness who deals with the 
houses is Lal Singh (P. W. No. 2) who says 
that Pala Ram had succeeded to these two 
houses on the death of Dalu, his guru. 
Now, inasmuch as Dalu was in cultivating 
possession of the land—land which was in 
area something like two squares—it is not . 
surprising to find that he was also in 
possession of ahouse in which to live and 
another house in which to keep his cattle, 
and it is these two houses which are.now - 


. in dispute. ; 


I consider that having regard to the 
evidence on the record and all ihe surround- 
ing circumstances, the view taken by the 
learned Tribunal is the correct one and ` 
that the right decision has been arrived at, 
I would, therefore, dismiss this appeal with 
costs.. 

Monroe, J.—I agree. 

N.-A. Appeal dismissed. 


MADRAS HIGH COURT. ; 
Second Civil Appeal No. 355 of 1929, _ 
April 20, 19338. 
i VENKATASUBBA Rao, J. ; 
SUSAI LAZAR VILLAVARAYAR— 
PLAINTIFF—APPELLANT 


versus 
M. RAMASWAMI NAIDU AND OTHERS 
—DEFENDANTS - RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 6 (e)— 
Transfer by co-owner-—Transferee's right to recover 
profits from other co-owners—‘Mere right to sue, 
meaning of —Civil Procedure Code (Act V of 1908),s. 2 
(12)—Mesne profits, definition of. 

The receipt of profits by a co-sharer not being 
wrongful, the right to the profits agaihsta co- 
sharer in possession, ‘is not inlaw a right to mesne 
profits, but is a right to obtain and callfor an 
account, and such a right can be transferred. 
Yerukola v. Yerukola (1), Ramiah v. Rukmani Ammal 
(2), Annamalai Chettiar v. A. M. K. CO. T. Muthu- 
karuppan Chettiar (3), relied on, 

The word ‘mere’ in s. 6 (e), Transfer of Property 
Act, implies that the transferee has acquired no 
interest other than a bare right to sue. 


1933: 
Second Civil Appeal against a decree of 


the Court of the Subordinate Judge- of. 


Tuticorin, in Appeal Suit No. 269 of 1927 
preferred against that of the Court. of 


the District Munsif of Tuticorin in O. 8S. No. - 


136 of 1927. 
Judgment.—Some of the co-owners 
transferred their rights in certain properties 
in favour of the plaintiff. They also 
purported to transfer their rightto the past 
profits. The lst defendant resists the claim 
to the profits onthe ground that under s. 6 
(e) of the Transfer of Property Act,a mere 
right to sue cannot be transferred. In the 
first place, was what was transferred a mere 
right to sue? The word “mere” in the section 
is not without significance and in my opinion 
implies that the transferee has acquired no 
interest other than a bare right tosue. But 
in this case not only was the right to the 
profits.assigned, but the property itself was 
transferred. 
Secondly the 1st defendant’s contention is 
that the transfer was of mesne profits and is 
therefore invalid. It is unnecessary to 
enquire whether mesne profits can be 
assigned or not. The expression “mesne 
profits” connotes that thé defendant is in 
wrongful possession. [Vide 5.2 (12), Civil 
Procedure Code]; but it is well-settled that 
the receipt of profits by a co-sharer is not 
wrongful: See Yerukola v. Yerukola (1). 
The right to the profits against aco-sharer in 


possession, is notin law. a right tomesne 


profits, but is a right to obtain and call for 
an account, and.such a right, it has been 
repeatedly held, can be transferred: See 
Kamiah v. Rukmani Ammal (2) and 
Annamalai Chettiar v. A. M. K. C. T. 
Muthukaruppan Chettiar (3). In this view 
the assignment in favour of the plaintiff does 
not contravene any principle of law and must 
be recognised. ; P i 
In the result, the second appeal is allowed 
with costs here.and in the court below and 
the judgment of the trial Court is restored. 
N. K.-A. Appeal allowed. 


(1) 71 Ind. Cas. 177; 45 M 648 at pp. 655, 660, 667; 
(1922) M W N 215; 30 M L T 279; 48 ML J 507; 15L 
W595; A 1R 192? Mad. 150 (F. B ), 

(2) 18 Ind, Cas. 138; 24 M L J 313: 13 M LT 257. 

(3) 130 Ind. Oas. 609; 8 R 645.at p. 652; A IR 1931 
P. 0.9; COM Ld 1; 33 L W-30; 330 WN 145: 33 
Bom. L'R 148; (1931) MW N 137; Ind. Rul (1931) 
P, 0. 65; 54 CL J 1754P. 0). 
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. - RANGOON HIGH COURT. 
Criminal Revision Nos. 553-B of 1932 
i and 29-B of 1933. 


February 16, 1933. oe 
. Ba U, J. . 
NGA PO THEIN AND ANOTHER— 
APPLICANTS : 
versus 


EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), ss. 420, 476— 
Forgery—Person forging neither deriving benefit nor 
or ida loss or injury to others—Offence, if commit- 
ted. i s at 

Certain tenantsof P asked him to apply. for 
agricultural loans and onthe loan being sanctioned, 
a security bond and a receipt bearing the signatures 
of the tenants were submitted to the Township 
Officer and the loan „was disbursed. Subsequently 
it turned out that the application, the security bond 
and the receipt were not signed by the borrowers. 
P and certain otherg were arrested and sent up for 
trial. It appeared that the money was received by 
the tenants and was duly returned to the Govern- 
ment: 

Held, that though the persons who signed the 
applications, the security bond, and the receipt by 
impersonating the borrowers practised deception on 
the Township Officer, they did not derive any ad- 
vantage therefrom, or cause loss to. the Government, 
as the loan was received by the tenants and return- . 
ed tothe Government and that, therefore, neither 
forgery nor abetment of forgery had been prov~’. 
e 


Held, further, that even assuming the accused had 
committed the offence with which they were charged, 
the offence wasonly ofa technical nature. Kotam 
Raju Venkatarayadu v. Emperor (1), applied, 


- Criminal Revision against an order of 
the First Additional Special power Magis- 
vat Toungoo, dated the 24th November, 
1932. 

Mr. Paw Tun, for the Applicants.- 

Mr. Tun Byu, for the Crown, 

Order.—The law as applicable to the 
facts ofthis case has, in my opinion, been 
entirely misconceived. Six tenants of Po 
Thein, namely, U Pyaw, Lu Hla, Maung 
Gyi, Po Han, Po Hman and Shwe Pya, 
and a cooly of his called San Htu, asked 
him to apply for agricultural loans on their 
behalf. Po Thein did eo, and seven ap- 
plications bearing their signatures were 
submitted to the Township Officer of 
Oktwin. An agricultural loan of Rs. 105 
wassanctioned. A security bond (Ex, D), 
anda receipt (Ex. 8), bearing the signa- 
tures of the aforesaid persons were submit-. 
tedtothe Township Officer, andthe loan 
was thereafter disbursed. Subsequently, 
thé Criminal Investigation Department 
received information that the applications, 
the security bond, and the receipt, 
though they bore the signatures of the 
borrowers, whose names I have a 
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investigation was started, with the result 


that Po Thein, a petition writer named 
On Pe, and aclerk, Aung Nyun, were 
arrested and sent up for trial. Aung 


‘Nyun was acquitted. On Pe and Po Thein 
were found guilty. On Pe was convicted 
under s. 467, Indian Penal Code, and 
sentenced to two years’ rigorous imprison- 
ment, while Po Thein was convicted under 
'>s. 420 read with s. 109, and s. 467 read 
with s. 109, Indian Penal Code, and sentenc- 
ed vo suffer six months’ rigorous imprison- 
‘ment on each charge. The sentences were 
‘directed to run consecutively. Their ap- 
peals to the Sessions Judge were dismissed. 
They havetherefore come up tothis Court 
in revision. 

I have no doubt in my mind that the 
applications, the security bond, and the 
receipt were not signed by the .borrowers. 
They were signed by some persons who 
impersonated them. There is reliable 
and credible evidence to prove that On 
Pe at least signed the name of U Pyaw 
and put his thumb-impressions on the 
security bond as thoseof U Pyaw. The 
-ease however does not rest there. There 
isthe evidence of three borrowers, Lu Hla, 
Maung Gyi and Maung Han, to show that 


they and the other borrowers received a 
loan of Rs. 105 each just outside the 
office ofthe Township Officer, Oktwin. 


Therefore though the borrowers did not 
actually sign the applications, the security 
bond, and the receipt, they, in fact, re- 
ceived the loan they applied for. U Paw 
Tun, who appears, for the applicant Po 
Thein, states that the loan has been 
returned to the Government and this 
statement has not been challenged by the 
other side. Therefore the borrowers who 
wanted the loan did, in fact, get theloan, 
and the Government who advanced the 
loan has got it back. Such being the case 
nobody has suffered any injury or loss, 
It is however contended on behalf of the 
prosecution that as the applications, the 
security bond, and the receipt were not 
signed by the borrowers, an offence under 
s.476 and under s. 420, Indian Penal 
Code, have been committed. I regret I 
cannot accept thisproposition. The exam- 
ple given by Sir Arnold White, Chief 
Justice, in the caseof Kotam Raju Venka- 
trayadu v. Emperor (1),at pages 95 and 
96* is quite applicable tothe facts of this 
case. There the learned Chief Justice while 


(1) 28 M 90 (F B), 
"*Pages of 28 M.—[Ed.] 
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explaining the term “with intent to defraud" 
said: e 

“. . . . either an intention to secure a benefit 
or advantage on the one hand, or to cause loss or 
detriment on the other, by means of deceit, is an intent 
to defraud.” A ; 

Further on the learned Chief Justice 
said: . 

“Intending to defraud means, of course something 
more than deceiving. A tells B a lie and B believes 
him. Bis deceived but it doesnot follow that A 
intended to defraud B. But as it seems to me, if A 
tells Ba Jieintending that B should do something which 
A conceives to be his his own benefit or advantage, 
aud which, if done would be to the loss or detriment of 
B, A intends to defraud B.” 


Inthe present case though the persons 
who signed: the applications, the security 
bond, and the receipt by impersonating 
the borrowers practised deception on the 
Township Officer, they did not derive any 
advantage therefrom, or cause loss to the 
Government. As I have said above, the bor- 
rowers, in fact, had received the Idan and the 
saidloan has been returned tothe Govern- 
ment. Their object, it appears tomy mind, in 
practising the deception on the Township 
Officer, wasto put the whole transaction 
through as quickly as possible. This,in my 
opinion, entirely disposes of the charge under 
s. 476, Indian Penal Code. As the substan- 
tive offence of forgery has,in my opinion, 
not been proved, tre charge of abetment 
cannot also be sustained. Thesame reasons 
which are given in respect of the charge 
under s. 476, Indian Penal Code, will, in 
my opinion, also apply in respect of the 
charge under s. 420 read with s. 109, Indian 
Penal Code. Even assuming for the sake 
of argument that the two applicants had 
committed the offence with which they were 
charged,I am of opinion that the offence 
is only of a technical nature. They have 
been sufficiently punished for that. For all 
these reasonsI set aside their convictions 
and sentences and direct the release of 
the two applicants so far as thiscase is con- 
cerned. 3 

NA. Conviction set aside. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1022 of 1931. 
March 24, 1933. 
SUNDARAM CHETTY, J. 
MUHAMMAD SHERIFF SAHIB— 
DEFENDANT — APPELLANT 
VETSUS 
Syyed KASIM SAHIB AND OTHERS — 
PLAINTIFFS - RESPONDENTS. 
Benami transaction—Benamidar's right to sue for 
redemption—Rights of benamidar's heirs and their 
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apenas to sue~—Unwillingness of real owner, effect 
of. 
Where a mortgage deed has been -executed by a 
person as a benamidar for another the, heirs of the 
benamidar and their assignees can maintain a suit 
for redemption The plaintiffs cannot in such a 
case benon-suited merely because the real owner is 
not willing to the suit being maintained by them. 
Surendranath Mitra v. Khitindra Mohan Mitra (2), 
Jagannath Prasad Singh v. Abdullah (3), Maung 
San Daw v. Maung Chan Tha (4), referred to. 


Second Civil Appeal. against the dectee 
of the District Court of Madura, in A. S. No. 
41 of 1930, preferred against that of the 
Court of the District Munsif of Madura 
Talug, in O. S. No. 193 of 1929/0. S. No. 
359 of 1928, D. M. Court, Madura Town). 

Mr. T. L. Venkatarama Tyer, for the 
Appellant. 

Mr. K. V. Sesha Ayyangar, for the Res- 
pondents. 

Judgment.—In this second appeal, the 
only question arising is whether the mort- 
gageeis estopped from denying the right of 
the mortgagor to the mortgaged properties, 
on the date of the mortgage. The lower 
Appellate Court held in favour of such an 
estoppel. This can be supported on the 
analogy of s. 65 cl. (a) of the Transfer of 
Property Act. However, Mr. T, L. Venka- 
tarama Ayyar, the learned Advocate for 
the appellant, urges that his plea must be 
construed to be a plea, whereby he wants 
to show that the mortgagor who executed 
the mortgage deed was only a benamidar 
for one Virappa Mudaliar, the real owner. 
He says thatthe appellant (the mortgagee’s 
son) is not estopped from setting up such 
aplea. The decision in Kuppu Konan v. 
Thirugnanasambandam Pillai (1), is in 
support of this contention, if what is stated 
therein as regards lessor and lessee is ex- 
tended to a mortgagor and mortgagee. 
Now, assuming that he is not estopped from 
making out this plea and also granting 
that such a plea has been proved, what is 
the position? This suit which is for re- 
demption, can be maintained by the benami- 
dar, ashe was the executant of the mort- 
gage deed. A benamidar for the mortgagee 
cansuefor sale on the mortgage bond; 
Surendranath Mitra v. Khitindra Mohan 
Mitra (2). But here, the suit was filed by 
the transferee from the heirsofthe alleged 
benamidar. The question is whether any- 
thing survives to the heirs or their assignees 
after the death of the benamidar. In the 
decision of the Privy Council in Jagannath 


(1) 31 M 461. 
(2) 53 Ind. Oas. 59; 290 L-J 434, 
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Prasad Singh v. Abdullah (3), their Lord- 
ships dealing with the status of a benamidar 
haveobserved at pp. 918 and 919*that he 
would be atrustee for the real owner, and 
his son could succeed to his trusteeship. 


This shows, that the heirs of the benamidar. 


would, by reason ofsome interest devolving 
on them, be entitled to maintain a suit of 
this kind. Thepyesent suit is not liable to 
be dismissed. 

It is argued that the alleged rea] owner's 
heir has given evidence in this case from 
which itcan be inferred that she is not 
willing tothesuit being maintained by the 
plaintiffs. Referenceismade toMaungSan 
Daw v. Maung Chan Tha (4), a decision of 
single Judge. - 

I am notinclined to hold, that by reason 
of anything which can be inferred from 
that evidence, the plaintif can be non- 
suited. Theremedy of the real owner, on 
establishing hıs or her right stands un- 
affected. In the result, this second appeal 
is dismissed with costs of 1st respondent. 

N. K-A. Appeal dismissed. 

(3) 45 Ind Cas. 770; 45 O 909; 16 A L J576;5 P L 
W 853; (1918) M W N 406; 22 O W J 891; BL W 163; 
24 MLT 62: 28014 192; 20Bom LR 851; 35M 
LJ 46,45 IA 97 (P0) © > 

(4) 12L Ind Cas. 808; 7 R 797; Ind. Rul. (1930) 
Rang 131; AT R130 Rang. 130. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 488 of 1928, 
April 4, 1933. 

HARRISON ANDeADDISON, JJ. 
GHULAM MOHAMMAD AND ANOTHER —- 
DEFENDANTS— APPELIANTS 

I VETSUS 
Musammat ZAINAB BIBI—PLaIntirr— 
RESPONDENT. 

Customary Law (Punjab)~—Succession—Arains of 
villages near Lahnre— Daughters exclude colla- 
eee the Arains in the village of Karol 
daughters of a souless proprietor exclude agnates. 
Chiragh Din v. Mamman (1), followed. [p. 232, col. 


z.] 

First Civil Appeal from a decree of the 
Senior Subordinate Judge, Lyallpur, dated 
the 24th January, 1928. 

Messrs. R. C. Manchanda and S. C. 
Manchanda, for the Appellants. 

Malik Mohammad Amin and Mr. Balkishan 
Mehra, for the Respondent 

Judgment.—One Sattar died leaving 
self-acquired land in Chak No. 441 G. B. 
Tahsil Samundri, District Lyallpur. This 
land was first mutated by the revenuc 


authorities in favout of Musammat Zainab 
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Bibi, daughter of Sattar, plaintif, but on 
appeal the Collector directed that the name 
of Mohammad Yar, brother of Sattar, should 
be entered in the revenue papers. Moham- 
mad Yar has died and the plaintif has 
sued hie two sons for possession of the land 
in question. The family is an Arain one 
and it migrated from village Karol near 
Lahore to the Lyallpur Colony. It still 
possesses its ancestral ‘land in village 
Karol and inthe neighbouring village Aino 
Bhatti. In these two villages Sattar's land 
has been mutated in favour of his daugh- 
ter, the plaintiff, and so far no suit has been 
brought as regards that land. 


Village Karol is an- Arain village about 
six miles from Lahore City. A short time 
ago owing to re-distribution of districts it 
was taken out of Lahore District and in- 
cluded in Sheikhupura District. The only 
question in this appeal is what is the cus- 
tom of these Arains of village Karol as 
regards succession to the land in question. 

In the introduction to the Customary Law 
of the Lahore District compiled in 1916 by Mr. 
Bolster occur the following remarks :— 

“In 1856, daughters were absolutely excluded from 
inheritance by collaterals; twelve years later in the 
1868 Settlement there appears among the Arains of 
the Lahore and Kasur Tahsils and the Awans and 
Rajputs of the Lahore Tahsil arelaxation in their 
favour allowing parents to make them’ gifts of small 
areas; finally in the 1892 Settlement and now among 
Rajputs, Dogars and Arains, daughters are held 
entitled to exclude collaterals five degrees remote, 
while in the neighbourhood of Lahore, where dis- 
turbing causes naturally have largest play and 
customs change much more rapidly than among the 
Arains of the Sutléj bank, Arain daughters exclude 
their cousins in the first degree.” 


‘The wajib-ul-arz of this village of the 
year 1856 is printed at p. 46 of the second 
paper book. In those days the wajib-ul-arz 
contained a statement of customs in the 
village but this'is no longer the case, the 
riwaj-i-ams of the Tahsil and District alone 
now recording the customs of the people. 
In this wajib-ul-arz of 1856 it is said that: 


“If any proprietor by reason of having no male’ 


issue gifts his property to his daughter during his 
lifetime, she of course will be the owner. Otherwise 
the brothers of other near kindred will be the 
owners of the estate, and the daughters will live with 
them, but if there be no one in his family then of 
course his daughter can become the owner." Á 


‘ It follows from this extract that in 1856 
gifts could be made to daughters by their 
fathers in this village but they were exclud- 
ed by near collaterals though they were 
not excluded by the proprietary body in the 
absence of sons. 

In the Settlement of 1894, a Customary 
Law of the District was prepared by Mr. 
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G.C. Walker. At p. 10 cf this volume: 
it is stated that, 

“Rajputs, Dogars and Arains say that a daughter. 
or sister sueceeds to the property if there is no 


male collateral nearer related than in the fifth genera- 
tion.” 


This is an advance on the wajib-ul-arz of 
1856. - 

In the latest Customary Law of the 
Lahore District compiled by Mr. Bolster in 
1916 the answer to question No. 61 is as fol-- 
lows: : 


“Among Jats daughters are also excluded by male 
lineal descendants through males, however distant. 
Allother tribes follow the same custom except that 
(1) among Arains in the proximity of Lahore 
(villages of Harbanspura, Salamatpura, Mahmud Buti, 
Kotli Abdulrahman, Fateh Garh, Baghbanpura, 
Begampura, Mian Mir, Ganj, Tajpura, Dogaich, 
Shadipura, Babu Sahu, Bhadru, Kot Kamboh, Jhugian 
Nangra, Saidpura, and Kot Kanjri), daughters of 
sonlesg proprietor exclude agnates............cccceesecees » 


The answer to question No. 62 shows that: 
no distinction is made between self-acquired, 
and ancestral property. 


The above answer means that among 
Arains in the proximity of Lahore the cus- 
tom -is that daughters of sonless proprietors 
exclude agnates, however near they are. 
In para. 3 of the introduction to this volume. 
the compiler stated that the present English 
volume was a brief abstract of the verna- 
cular compilation designed to assist courts 
toa decision on the general principles of 
the Local Customary Laws. The vernacular 
copy of the riwaj-i-am, however, does not 
contain the list of villages given in the 
English edition. All that the vernacular 
copy says is that in the proximity of Lahore 
daughters of Arains succeed to their father 
in preference to agnates. It follows that 
the list of villages given in the English 
edition must not be taken to be exhaustive 
but was added by way of example when 
the English edition was prepared and the 
correct statement of custom must be held: 
to be that given in the vernacular copy. 

Coming now to the oral evidence, we find 
that most of the witnesses who give evidence 
in favour of the plaintiff either belonged 
to Karol or migrated from Karol while 
only one such person gives evidence in 
favour of the defendants. For this reason 
the evidence of the plaintiff's witnesses is 
of more weight than that of the defendants, 
_ Again the documentary evidence is in 
favour of the plaintiff's allegation that in 
village Karol, which is in the proximity of 
Lahore, she is entitled to succeed to her 
father in preference to her first cousins. 
In 1891, there were two mutations in favour 
of daughters. In each of the years 1919, _ 
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1921 and 1922 there’ was one mutation in 
this ‘village in favour of daughters, In 
1924,‘there was another mutation which is 
of importance. One Musammat Begam 
described as a daughter of Sairan was 
succeeded by her sons. . There were other 
co-sharers in the holding. From this and 
from, the fact that Musammat Begam is 
described as daughter there can be no doubt 
that she succeeded to her father’s land as 
daughter in the presence of collaterals 
though it is not known in’ what year this 
happened. There are thus six mutations 
from 1891 to the date of suit in favour of 
daughters while there is no evidence that 
in this period collaterals have excluded a 
daughter in this village. It is not without 
significance that on the death of Sattar, the 
father of the plaintiff, the plaintiff was 
recorded as an owner as has been done in 
similar cases in this village when there were 
no SNS. ; 

An attempt was made to rely upon 
Chiragh Din v. Mamman (1), but that relates 
to Arains of village Behni and there is no 
evidence on the record to show where that 
village is and whether it is in the proximity 
of Lahore. Similarly certain other muta- 
tions were mentioned but there is no evi- 
dence as to where the villages are situated 
to which they refer. 

It: must, therefore, be held that in this 
village since 1891 daughters have always 
excluded agnates when there are no sons. 
Thelvillage is in the proximity of Lahore 
and [the statement. of the Customary Law 
is also thus in favour of the plaintiff. There 
is no proof that agnates have ever excluded 
daughters in this village. In these circum- 
stances it must be held proved that by 
custom. in this village daughters exclude 
agnates in the absence of sons. 

For the reasons given the appeal must be 
dismissed with costs, 


( 


Appeal dismissed. 


k p 
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Second Civil Appeal No. 258 of 1931. 
January 16, 1933. 
BISHESHWAR NATH AND SMITA, JJ. 
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| DEFENDANT3 — APPELLANTS 
, VETSUS 
Syed AFZAL HUSSAIN—PLaintire — 
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by one partner—Absence of satisfactory evidence to 
show it was incurred for partnership—Partner not 
party to loan, if liable—Pro-note—Insufficient stamp 
— Interest, if can be recovered—Interest Act (XXXII 
of 1889). : 
_ Where a loan is evidenced by an insufficiently 
stamped pro-note, the plaintiff though entitled to a 
decree for the principal sum of money advenced, is not 
entitled to interest at the rate stipulated in the pro-note 
aad where the notices sent to the defendants do not 
ecntain any demand that interest would be claimed 
from the date of such demand until the time of pay- 
ment, the plaintiff is not entitled to any interest under 
the Interest Act. Kunwar Bahadur v, Suraj Bakhsh 
(1), relied on. [p. 235, col. 2.) 

Under s 251 ofthe Contract Act, each partner 
who does any act necessary for, or usually done in, 
carrying on the business of such partnership of which 
he isa member, binds his co-partners to the same 
extent as if he were their agent duly appointed 
for that purpose. |ibid.] 

Wherethere isno satisfactory evidence to show 
that a loan cantracted by one of the partners was 
incurred for the partnership business, or was -in- 
curred on behalf of the partnership, a partner 
re, js no party to the loan is not liable on it. 
bi ; 

Second Civil ‘Appeal against the judg- 
ment and decree of the District Judge, Bara 
Banki, dated the 23rd May, 1931, reversing 
those of the Subordinate Judge, Bara Banki, 
dated the 6th October, 1930. 

Messrs. K. P. Misra, Ali Zaheer and 
Hakim Uddin, for the Appellants, 

Messrs. Hyder Husein, Ali-i-Raza, Kalbe 
Abbas and Dr. Zafar Husain, for the Res- 
pondent. 


Judgment.—These are two appeals 
arising out of two suits between the same 
parties which were tried together by the 
Subordinate Judge of Bara Banki who 
dismissed both the suits. On appeal his 
decisions were reversed by the learned 
District Judge of Bara Banki, who decreed 
the plaintiff's claim in both the suits in full. 
The defendants have appealed against the 
decisions of the learned District Judge to 


this Court. 


_ The plaintiff is the proprietor ofa firm 
which carries on a buying and selling trade 
in lungi cloth. Defendants Nos. 1 and 2 
are proprietors of afirm styled Haji Abdul 
Rahman Abdul Karim which carries on 
the manufacture and sale of lungi cloth. 
Defendant No. 3, Azimullah, is the son of 
defendant No. 2, Abdul Karim. The plaint- 
ifs case was thaton the 6th of April, 1927, 
an agreement was entered into between the 
parties, by which the defendants agreed to 
supply three thousand pieces of “lungi” 
cloth io the plaintiff at Rs. 2-9 per piece, by 
the 5th of July, 1927, and a sum of Rs, 700 
‘was advanced by the plaintiff tothe defend- 


Contract Act (IX of 1872), s. 251—Partnership— anis as earnest money. One of the con- 
Agréement by one partner, whether binds others—Loan ditions of the agreement was, that if the . 
; z . 
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cloth was nol supplied by the date fixed, the 
plaintiff was to receive damages for the 
loss in accordance with the prevailing 
market value of the cloth purchased. The 
“plaintiff alleged thatthe cloth was not sup- 
pliedas agreed. He accordingly sued for 
recovery of Rs. 700, the earnest money, to- 
gether with Rs. 1,500 on account of damages 
at ihe rate of 8 annas per piece, and interest 
on the whole amount at the rate ofl per 
cent. per mensem, total Rs, 2,719-10-6. This 
was the subject-matter ofsuit No. 92 of 1929 
of the trial Court which has Jed to Second 
Appeal No. 257 of 1931 in this court. 

The other suit which was registered as 
Suit No. 93 of 1929 in the trial Court, was 
based on the allegation that on the 21st of 
April,1927, defendants Nos. 1 and 2 personal- 
lyand through defendant No. 3 borrowed 
‘Rs. 3,500, with interest at 1 per cent. per 
mensem, from the plaintiff under a necessity 
of the said firm Haji Abdul Rahman Abdul 
Karim,and in support of the said loana 
pro-note and a receipt were executed by 
defendants Nos. 2 and3 in the plaintiff's 
favour promising to pay the money on 
demand. The plaintiff therefore, claimed 
a decree for Rs. 3,500, on account of princi- 
pal, Rs. 984 on account of interest at 1 per 
cent. per mensem and 10 annas6 pies on ac- 
countof the registration cost of certain no- 
tices sent by the plaintiff, total Rs. 4,484-10-6. 
Second Civil Appeal No. 258 of 1931 is 
directed against the decree passed by the 
District Judgein this suit. 

The defendants denied both the claims, 
and pleaded that the transactions set up by 
the plaintiff were absolutely false, and that 
the receipt for Rs, 700 earnest money 
(Ex. 1 of Suit No. 92), and the pro-note and 
receipt (Exs. 1 and 2 of Suit No. 93), were 
all forgeries. 


The plaintiff further pleaded that part. 


of the considerationofthe loan of transac- 
tion consisted of two currency notes of 
Rs. 500 each, of which the numbers and 
denominations were entered in his account 
yooks. He alleged that he had obtained 
six currency notes, of Rs. 500 each, from 
the Currency Office, Calcutta, on the 22nd 
of March, 1927, and two of these notes 
were given to the defendants, He further 
maintained that the three documents, 
namely, the receipt for the earnest money 
and the pro-note and its accompanying 
receipt, bore the signatures of Abdul 
Rahman in the handwriting of Azimullah, 
‘and also the thumb-impressions of Abdul 
Karim, whose name was also written by 
his son Azimullah. Besides other evidence, 
Ld 


` 


ABDUL RAHMAN V. AFZAL HUSSATN.* 


14510 


the plaintiff examined Lachman Prasad, 
the scribe, and Thakur Prasad, the attesting 
witness, of the receipt for the earnest 
money, and Muhammad Ashraf and Chheda, 
the attesting witnesses of the receipt which 
accompanied the pro-note. The defendants 
efamined amongst others, two experts, Mr. 
Richard Hardless and Mr. Chirles Hardless, 
to prove that the signatures on the three 
documents in question were not in the 
handwriting of Azimullah, The experts 
also stated that they were unable to. give 
any opinion as to theidentity of the thumb- 
impressions because they were not suffici- 
ently clear. 

The learned Subordinate Judge accepted 
the pleas of the defendants, and held that 
the three documents abovementioned, as 
well as the plaintiff's account books, were 
all forgeries. On appeal, the learned Dis- 
trict Judge, after a careful examination 
of -the evidence of the experts, came 
to the conclusion that he could not rely 
upon it. As regards the thumb-impressions, 
on a comparison thereof made by him 
personally, he came to the conclusion that 
the thumb-impressions on the receipt for 
the earnest money and on the prc-note 
bore a striking resemblance to the thumb- 
impressions of Abdul Karim taken in 
court. He accordingly “found that the 
thumb-impressions on the documents in 
question were the genuine thumb-impres- 
sions of Abdul Karim. As regards the 
purchase of the two currency notes by the 
plaintiff at the Currency Office, Calcutta, 
he held that the fact was neither proved 
nor disproved. After acareful scrutiny of 
the account books of the plaintiff as 
well as of the defendants, he held that the 
learned Subordinate Judge was not right 
in holding that the plaintiff's account 
books were absolutely unreliable. Lastly, 
as regards the actual evidence with refer- 
ence to the two transactions, he believed 
the evidence of the plaintiff and of Lachman 
Prasad, Thakur Prasad, Muhammad Ashraf 
and Chheda referred to above, and held 
both the transactions proved. He was also 
of opinion that the plaintiff had succeeded 
in showing that the market value on the 
5th of July, 1927, of cloth of the quality 
ordered by him was Rs. 3-1, and that 
the plaintiff was, therefore, entitled toa 
decree for damages at the rate of 8 annas 
per piece. A a result of these findings he 
allowed the plaintiff's appeals, and decreed 
both the claims, , 

When these appeals came up for argu- 
ments before a Bench’of which only one 
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of us was a member, it was strongly 
urged on behalf of the defendants that the 
learned District Judge had constituted 
himself an expert in regard to thumb- 
impressions, which he was nt, and that 
the- strong: opinion formed by him as 
regards the identity of the thumb-imprés- 
sions created” a bias in his mind in favour 


of the plaintiff's case, and his considera- ` 


tion of the entire evidence was tainted 
with the impression formed by him in 
respect of the thumb marks. That Bench 
was of opinion that the two lines of inquiry, 
one as regards the purchase of notes from 
the currency office and the other as regards 
the identity of the thumb-impressions, had 
not been pursued sufficiently far in the 
lower Courts to yield tangible results, and 
that under the circumstances it was desir- 
able, for .the ends of justice, to call for 
additional evidence from 
Office, Calcutta, and to get the thumb- 
impressions in question examined by an 
expert. In pursuance of the order passed 
by the Bench, inquiries were made from 
the Currency Officer and the thumb-impres- 
sions in question, together with the admit- 
ted thumb-impressions of Abdul Karim, 
were sent to the Superintendent, Finger 
Print Bureau, Allahabad. The reply 
received from the Currency Officer was 
inconclusive, but the report of the Super- 
intendent, Finger Print Bureau, was 
definitely to the effect that the thumb- 
impressions on Ex. | of Suit No. 92 and 
Ex. 2 of Suit No. 93 were identical with 
the left thumb-impressions of Abdul Karim. 
Mr. Garton, the Superintendent of the 
Finger Print Bureau who examined the 
thumb-impressions, was also examined 


before us, and has - proved the said 
‘report. This report of the thumb- 
impression expert fully confirms the 


opinion which had been formed by the 
learned District Judge on his personal 
examination of the thumb marks. The re- 
sult is that the only ground which was urged 


against the findingsof fact ofthe lower. 


Appellate Court has completely failed. 
The findinga are clear findings of fact based 
on admissible evidence. 
ed by any error of law or procedure. We must 
therefore aczept them as conclusive in second 
appeal. 


It remains for usonly to deal with three. 
The ' 


points: of law urged in these appeals. 
first of. these is that the pro-note Ex. 1 of 
Suit No. 93, was not sufficiently stamped, 
and .was therefore inadmissible in evidence. 


It is conceded’ that on the-authority of the’ 
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Full Bench decision of this court in 
Kunwar Bahadur v. Suraj Bakhsh (1), the 
plaintiff is entitled to a-decree for the 
principal sum of money advanced, but it 
is contended that he is not entitled tó 
interest at the rate stipulated in the pro- 
note. The learned Counsel for the plaintiff 
admitted that in view of the Full Bench 
decision just mentioned, he is not entitled to 
interest at the rate entered in the pro-note, 
but urged that he should be given a decree’ 
for interest under the provisions of the 
Interest Act, (No. XXXII of 1839), and on 
equitable grounds. Reliance has. been 
placed on two notices which had been sent 
by the plaintiff tothe defendants demanding 
payment of the prc-note. These notices do 
not: contain any demand that interest 
would be claimed from the date of such 
demand until the time of payment. The 
plaintiff is not therefore entitled to any 
interest under the Interest Act. We also 
think that assuming that we could do 50, 
we should not in the circumstances of the 
present case give-the plaintiff a decree for 
interest on equitable grounds in the exercise 
of our discretionary powers. 

-Next it was argued that there is no evi- 
dence to show that Abdul Rahman defend- 
ant No. 1, was a party toeither of the two 
transactions. It is urged that defendant 
No. 3 had no authority to enter into the 
transactions onhis behalf. There is ample 
evidence to show that the agreement for 
the supply of cloth was made by defendants 
Nos. 2 and 3 on behalf of the firm. Under 
s. 251 of the Contract Act, each partner who 
does any act necessary for,or usually done 
in, carrying on the business of such partner- 
ship of whichhe is a member, binds his co- 
partners to the same extent as if he were 
their agent duly appointed for that purpose. 
Defendant No. 2 was admittedly a partner 
in the business. The contract for supply 
of cloth was also one made in the usual 
course of the business of thefirm owned by 
defendants Nos. 1 and 2. Defendant No. 1 
is therefore bound by the agreement, and as 
much liable for -damages consequent on the 
preach of theagreement as the other defen- 
dants. 

But the case of the loan transaction stands 
on a different footing. The learned Counsel 


| for the plaintiff has not been able torefer 


usto any satisfactory evidence to show that 
the loan was incurred for the ends of the 


partnership business, or on behalf of the 


partnership. Defendant No. 1, Abdul 


.(1) 139 Ind. Oas. 298: 9O W N 585; AIR 1932 
Oudh 235; Ind: Rul. (1932) Oudh 348; 7eLuck 666, = 
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Rahman, cannot therefore be made liable in 
respect of it. ae? 

Lastly, it was contended that the plaintiff 
should not have been allowed interest for the 
period preceding the suit on the amount 
decreed to him inthe suit for damages. We 
think that the damages allowed to the 
plaintiff constitute sufficient compensation 
for the lossincurred by him by reason of the 
breach of the agreement, and in the circum- 
stances no interest on the amount of damages 
should have been allowed! 

The result, therefore, is that we allow 
the appeals in part,and modify the decrees 
of the lower Appellate Court as fol- 
lows: — 

In Suit No. 92, the plaintiff will get a decree 
against all the defendants for Rs. 700 
earnest money and Rs. 1,500 for damages, 
total Rs. 2,200, with interest thereon at 6 per 
cent, per annum from the date of the institu- 
tion of the suit till the date of payment. 


The plaintiff-respondent will also get 
his proportionate costs in all the 
Courts. 


In Suit No. 93 the plaintiff will get a decree 
for Rs. 3,500 against defendants Nos. 2 and 
3 only, with future interest at 6 per cent. per 
annum from the date of suit till realization, 
He will also be allowed proportionate costs in 
all the Courts, 


N.A. Decrees modified. 


—— 


CALCUTTA HIGH COURT. 
FULL BENCH. 
Jury Referenc No. 29 of 1933. 
_ June 29, 1933. 
LorT-WI1LLIAMS, M. C. GHOSE AND 
_ MoNatr, JJ. 
EMPEROR—REFEREE 
versus 


BISHNU CHANDRA DAS—Accutsep. 

Criminal Procedure Code (Act V of 1898), s. 307— 
Charge for six offences—Jury giving verdict of ‘not 
guilty’on all charges—Judge acquitting accused on 
five charges and referring case to High Court on 
sixth charge— Illegality of reference—Confession— 
Corroboration required, nature of, 7 

Where an accused person was charged for six 
offences and the Jury found him not guilty and the 
Judge accepting the verdict of the Jury acquitted 
him of five of the charges but in respect of the sixth 
charge, considering the verdict to be perverse and 
against the weight of evidence, referred this part of 
the care to the High Court under s. 307, Criminal 
Procedure Ccde; k 

Held, that the Judge acted illegally in making this 
im»erfect reference; and that if it was his intention to 
refer the case of that accused to the High Court, he 
should not have recorded an order ofacquittal in res- 
pect of any of the charges against him. If, on the other 
hand; he intended to accept the verdict of the Jury in 
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respect of five of the charges, then he thereby pre- 
cluded himself from making areference to the High 
Oourt in respect ofthe sixth charge. |p. 237, col. 1.) 

Where it is sought to corroborate the confession of 
an accused person the corroboration must be 
corroboration implicating the accused in the offence 
with which hs is charged [p. 239, col. 1] 

Per Lort-Williams, J:—Interference with the ver- 
dict*of a Jury, exceptin the case of a flagrant and 
patent miscarriage of justice is dangerous and liable 
to lead to the condemnation of innocent people [ibid.] 


Messrs. Khundkar and Nirmal Chandra. 
Chakraburty, for the Crown. 

Mr. Manindra Nath Banerjee, for the 
Accused. 


M.C. Ghose, J.—In this case four men 
Dulapado, Purna, Charu and Bishnu were 
tried by the learned Additional Sessions 
Judge of Howrah and a Jury of nine per- 
sons. Each of them was charged under 
8. 364 (abduction with intent to murder), s. 
394 (causing hurt in committing robbery) 
and s. 302 (murder) and also criminal 
conspiracy to commit each of the above 
three offences. The Jury unanimously 
found Dulapado Mal ‘not guilty’ of all the 
six charges. They by a majority returned 
a verdict of ‘not guilty’ as against Purna 
Chandra Kanrar and Charu Chandra 
Palain in respect of all thecharges. With 
regard to Bishnu Chandra Das, in respect 
of abduction and conspiracy for abduction 
they unanimously found him ‘no’ guilty;’ 
in respect of murder and conspiracy to 
murder they found him ‘not guilty’ by a 
divided verdict of 6 against 3. In respect 
of conspiracy for robbery, they found him 
‘not guilty’ by a divided verdict of 7 
against 2. In respect of s. 394, they found 


- him ‘not guilty’ by a divided verdict of 5 


against 4, The learned Sessions Judge 
accepting the verdict ofthe Jury acquitted 
first threemen of all the charges. He also 
accepted the verdict of the Jury in respect 
of five of the charges against Bishnu and 
acquitted him of those charges. This was 
on the 28th April, 1983. He did not then 
pass any order against Bishnu in respect 
of 5.394 of the Indian Penal Code. About 
ten days lateron the 8th May, he wrote the 
following order :— 

“Ihave given very careful thought to the case 
against the accused Bishnu Chandra Das under 8 394, 
Indian Penal Code, and am unable to agree with the 
Jury's majority verdict of ‘not guilty.” I consider the 
verdict to be perverse and absolutely against the 
weight of evidenca and in the interests of justice, Y 
decide to refer this part `of the cass under s. 207, 
Oriminal Procedure Code, to the Hon'ble High Court 
for orders ” 

Before we consider the evidence, it should 
be notedthat the learned Sessions Judge 
acted illegally in making this imperfect 


Oe 
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reference. He acted under sub-s. (1) of s. 
307, Criminal Procedure ,Code, which 
states : ; s 

“When the Judge disagrees with the verdict of the 
Jurors or a majority ofthe Jurors on allor any of the 
charges on which any accused person has been tried 
and is clearly of opinion tbat it is necessary for the 
ends of justice to submit the case in respect of such 
accused person do the High Court, he shall submit 
the case accordingly.” 

The learned Judge apparently omitted 
to peruse sub-s. (2) of s. 307 which states: 

“Whenever the Judge submits a case under this sec- 
tion, he shall not record judgment of acquittal or of 
conviction onany of the charges on which such accus- 
ed has been tried.” i 

In this case, if it was his inten- 
tion to refer the case of Bishnu` to 
this court, he should not have recorded 
an order of acquittal in respect of any of 
the charges against him. If, on the other 
hand, he intended to accept the verdict 
of the Jury in respect of five of the 
charges, then he thereby precluded himself 
from making a reference to this court in 
respect of the sixth charge. 

The case was that the deceased Pulin 
Chandra Santra was a young man of village 
Dulley, P. S. Sankrail in the District of 
Howrah. Accused Bishnu and one other 
accused were men of the same village, 
Two other accused were men of the neigh- 
bouring villages. The case is that the 
four men enticed the deceased on false 
pretences to a certain empty hut near the 
village Railway Station in the evening 
of Thursday, the Ist September, 1932, and 
there they murdered and robbed him. Some 

. witnesses were examined, who saw the 
deceased between 4 and 6 P. m. at the 
level crossing near the Railway Station. 
Some witnesses had also deposed as to 
Seeing oneor more of the accused in the 
same . neighbourhood. Pulin was not 
-Been alive after that Thursday afternoon, 
Onthe following Saturday evening, the 
3rd September, a dead body. was seen float- 
ing in a ditch. Information was given at 
the local thana on the same night. A 
Police Officer arrived on the morning of 
Sunday, the 4th September. The body was 
recovered and an inquest was held and the 
relations recognised the body as that of 
Pulin. The post. mortem examination 
showed that there were two penetrating 
wounds on the neck which had cut the 
jugular vein and carotid artery and the sub- 
clavian artery. Thefouraccused men were 
arrested on different datesin October. We 
are concerned only with Bishnu who was 
arrested on-the 15th October. There ap- 
pears to'be no doubt on the evidence that 
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Pulin was murdered by some persons. His 
widow P. W. No. 3 and his father P. W. 
No. 81 deposed that he had been slightly 
ailingand on Thursday"he left home at 
4-30 P. M. and was not seen by them after- 
wards. Prosecution Witness No. 29, aclerk 
and P. W. No. 30, a neighbour, deposed that 
they saw Pulinthat afternoon nearthe Rail- 
way Station. Some other witnesses depcesed 
that they saw some or all of the accused men 
at or about the same place. Against ac- 
cused Dulapado there was no evidence at 
all, except that he was seen in the afternoon 
ator about the Railway Station in company 
with one or more of the accused. In respect 


of him the learned Sessions Judge stated: 

“The questionis whether the slender circum- 
stances are at all sufficient to establish any of the six 
charges as against the accused Dulapado”. 


As stated above, the Jury unanimously 
acquitted him, 


The mostimportant evidence against the 
other three men was their confessions which 
they made before a Deputy Magistrate 
‘shortly after arrest and which they after- 
wards retracted in the Court of the Committ- 
ing Magistrate. These confessions differ in 
‘detail but are otherwise more or lessof the 
same kind and there appears to be no good 
reason to imagine that one was induced by 
‘any hopes of pardon and another was volun- 
‘tary. Against the accused Bishnu whose 
“case under s. 394 the learned Judge has 
referred, the most important evidence is his 
own retracted confession. The Jury appar- 
ently by a majority declined to act upon 
that confession. Purna and Charu made 
confessions and the Jary did not also act 


-upon those confessions and the learned 


Sessions Judge acquitted him. There ap- 
pears no more reason for accepting the con- 


-fession made by Bishnu than for accepting 


the confession of Purna and Charu. They 
allseem io stand on the same level, If 
the learned Judge thought that the confes- 
sions were voluntary and true, then, in my 
opinion, he should have referred the case 
of all three accused and not the case of one 
man only, or in the alternative he should 
haveaccepted the verdict of the Jury in 
respect of allofthem. The learned Judge 
has pointed out that against Bishnu there 
was independent corroboration of the 
statement in his confession that three 
gold studs with a chain and a piece of 
gold which had been on the person of the 
deceased and also Rs, 45 were his share 
of the robbery and with part of that 
money he bought a shirt, a cloth and a 


-pair of shoes. On search of the house 
® 


238 
where he and his mother and his brother 
lived jointly, a Sub-Inspector of Police 
found three gold studs with a chain and a 
piece of gold. “These were identified by 
the widow and the brother of the deceased 
as his property. The Sub-Inspector also 
took into his custody a new cloth, shirt and 
pair of shoes which the accused had bought. 
The tailor who made the shirt and the 
shopkeeper who sold the pair of shoes 
were. examined in support of the prosecu- 
tion. In respect of the gold studs, the 
goldsmith P. W. No.17 who made them was 
examined. He stated that he made the 
studs for the father of the deceased. In 
cross-examination he stated : 

“I have made many gold studs besides 
made similar studs for other customers also ” 
It has been argued that the Jury were 
probably not quite unreasonable in rejecting 
the story of the identity of the studs. I am 
of opinion that it would be futile to con- 
sider the evidence in detail, seeing that 
the reference itself is misconceived and 
illegal. The evidence against accused 
Bishnu is mainly that of his confession 
which, if accepted, would make him guilty 
both of murder and robbery. The Sessions 
Judge has chosen to acquit him of the 
charge of murder. Having done so, it was 
not proper to refer the case for conviction 
on the charge of robbery. In the circum- 
stances I would reject this Reference and 
acquit the accused. 


Lort-Williams, J.—I agree. 

Trial by Jury is the main foundation of 
thé great system of freedom, of which the 
English people are 80 justly proud, which 
they won for themselves after many cen- 
turies of bitter struggle and the benefit of 
which they have extended to far distant 
regions of the earth under their adminis- 
tration or dominion. For good or evil the 
Indian Legislature has decided that in 
certain circumstances no man shall be 
criminally condemned, except upon the 
verdict of aJury of his fellow men. They 
have provided, however, under s. 307 of the 
Code of Criminal Procedure, that if. the 
Judge disagrees with the verdict of the 
Jury and is clearly of opinion that it is 
necessary for the ends of justice to sub- 
mit the case to the High Court, he shall 
submit the case accordingly. Whenever 
the Judge-submits a case under this section 
he shall not record judgmentof acquittal 
or of conviction on any ofthe charges on 
which such accused had been tried. 

In this case the Judge agreed with the 

verdict of the Jury in favour of all the 


these, I 
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accused other than Bishnu and. in favour 

of Bishnu on ,all the charges but one, and 

acquitted them and him of all those offences. 

On the single charge against Bishnu under 

s. 394 he says that he considers that it 

was perverse and absolutely against the 

weight of evidence and that in his opin- 

ion, it was necessary to refer that part of. 
the case against the accused Bishnu in 

the interests of justice. 


“My learned brother has already pointed 
out the illegality of this procedure. Apart 
from the illegality of such an order, it 
places this court in a most inconvenient, 
if not an absurd position, All that is 
left to us to decide is whether Bishnu . 
shall be convicted of an offence under 
s. 394. We have either to do that or to reject 
the reference altogether. The learned 
Judge has successfully deprived us of any 
opportunity of remedying the bungling 
of which he himself has been guilty. 
The Judge agreed with the Jury and 
thought that they were right and reason- 
able in rejecting two of the confessions of 
the accused which had been retracted, but 
thought that they were wholly and absolute- 
ly wrong in rejecting the confession of 
Bishnu which also had been retracted. ` 


Having read the case and listened to the 
arguments with care, I am ata loss to 
understand what distinction the learned 
Judge was able to make between the cases 
of the three principal accused. He gave 
the Jury a most elaborate warning about 
the danger of acting upon retracted con- 
fession unless corroborated, yet he express- 
es himself to be surprised when they 
listened to what he said, took his advice 
and followed his direction. Some distinction 
is’ sought to be drawn on the ground that 
there is corroborative evidence in Bishnu’s 
case. It consists of the fact that there was 
some evidence to show that the murdered 
man possessed some gold studs, and that 
some gold studs were found in a box in the 
house of Giris who was Bishnu’s brother 
and with whom Bishnu lived. The box 
was kept on ashelf in Giri’s own room 
and there is no evidence to show that 
Bishnu had access to ‘it. It was said that 
in answer to a question by the Police In- 
spector, the mother ofthese youths produc- 
ed the key of the box. There is no evidence 
other than this to connect Bishnu ‘with 
these articles. Further, the evidence of 
identification is not at all satisfactory. The 
studs belonging to the deceased were said 
to be all ofa common pattern without any 
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distinguishing mark upon them other than 
an alleged dent. | 

Asa further instance of the way in 
which the case has been mismanaged and 
bungled the question was never putto any 
witness whether the studs discovered in 
Bishnu’s house had any mark upon them 
corresponding to that which was said to be 
one of the studs belonging to the deceased 
man. Weak as this corroboration is what 
is it corroboration of? The corroboratidn 
must be corroboration implicating the ac- 
cused inthe offence with which he is 
charged. Themost that can be said is that 
this was corroboraticn of the fact that some- 
body in Bishnu’s house was in possession 
of articles which probably had belonged 
to the deceased man. A more accurate 
statement of what the so-called corrobora- 
tive evidence consisted of is sufficient to 
show the absurdity of pretending that there 
was real distinction to be drawn between 
the caseof Bishnu andthose of the other 
prisoners. 

In view of the charge of the learned 
Judge, overloaded as it was with warnings 
‘about the alleged danger of acting upon 
the kind of evidence which was before the 
Jury in this case, I.cannot conceive how 
any one can say that the verdict of the 
Jury was unreasonable or against the weight 
of evidence. If this man Bishnu was 
guilty, all the accused were guilty and of 
murder. The evidence, broadly and prac- 
tically speaking is the same against each. 
The differences are of minor importance. 
Allhave been acquitted by the Jury after 
a careful trial. Yet it is suggested that 
of these three, one ought to be condemn- 
ed by this court. To my mind, such a 
result would be liableto bring the adminis- 
tration of justice into derision and contempt. 
Moreover, speaking with the knowledge 
gained by nearly a quarterof a century 
of constant practice in criminal trials in 
England, I consider that interference with 
the verdict of a Jury, except in the case 
of a flagrant and patent miscarriage of 
justice is dangerous and liable to lead to 
the condemnation of innocent people. This 
danger is greater in a country in which the 
administration of justice has not yet reach- 
ed the highest standard of efficiency. 

T agree that this Reference must be reject- 
ed and the appellant acquitted, not only 
for the reasons stated but because it has not 
been madein accordance with law. 

McNair, J.—I agree that the learned 
Sessions Judge has disabled himself from 
making a valid reference under s, 307 of 
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the Code of Criminal Procedure by ac- 
cepting the verdict of the Jury against 
the accused Bishnu on some of the charges, 


andI agree thatthe Reference should be 
rejected. ` . 


SHIAM KUER. 


N. Reference rejected. 
OUDH CHIEF COURT. 
Civil Miscellaneous Application No. 733 
of 1932. 
January 26, 1933. 


Nanavorty, J. 
RAMESHWAR PRASAD— 
PLAINTIFF —APPLICANT 

versus h 

Musammat SHIAM KUER—DEFENDANT 

OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r, 1—Minor—Suit by next friend—Court of Wards 
taking property of minor's adoptive father—Court of 
Wards not becoming party to suit—Application to 
withdraw suit with liberty to bring fresh suit, 
whether can be granted. 

Where it appeared thata suit filed on behalf of 
a minor must necessarily fail as the Court of Wards 
who had taken under their superintendence the prop- 
erty of the adoptive father ofthe minor, did not 
become a party to the suit andthe minor being 
a disqualified proprietor could not bring the suit 
and the natural father and next friend of the minor 
also could not bring the suit having no locus standi: 

Held, that the court should allow an application on 
behalf of the minor under O. XX1LI, r.1,Civil Procedure 
Code, to be permitted to withdraw the suit 
with liberty to bring a fresh suit in respect 
of the subject-matter of the suit, if and when 
the Court of Wards thinkg fit to bring any such 
suit, or after the minor has attained his majority 
and wishes to bring a fresh suit in respect of the 
same subject-matter. 

Application under O. XXIII, r. 1 cl. (2) 
of the Civil Procedure Code. 

Messrs. H. N. Misra and Nasirullah Beg, 
tor the Applicant. 

Messrs. M. Wasim, Ali Zaheer and 
Khaliquzzaman, for the Opposite Party. ` 


Judgment.—This is an application 
under O. XXIII, r. 1, cl. (2) of the Code 
of Civil Procedure filed by Sital Prasad. 
the natural father and next friend of the 
minor Rameshwar Prasad, plaintiffin Suit 
No. 2 of 1932, praying that the applicant 
may be allowed to withdraw the suit filed 
on behalf of the minor on the ground that’ 
on the 18th September, 1932, the property of 
the late Lala Dharam Das, the adoptive 
father of the minor Rameshwar Prasad, had 
been taken under the superintendence of 
the Court of Wards of Bara Banki. On 
behalf of the defendant Musamypat Shiam 

e. 
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Kuar an objection was ‘raised that the 
plaintiff should not be allowed to withdraw 
the present suit because the estate of the 
late Lala Dharam Das had not been taken 
‘possession of by the Court of Wards of 
“Bara Banki, and reliance was placed ona 
ruling reported as Doraswami Pillai v. 
Thungasami Pillai (1). I have had en- 
quiries made from the Deputy Commis- 
sioner of Bara Banki asto whether the 
estate of Lala Dharam Das has been taken 
possession of by the Court of Wards, and 
the Deputy Commissioner in charge of the 
Court of Wards of Bara Bankihas in his 
Letter No. 181-X-S. D. R., dated 22nd 
November, 1932, reported that the Court of 
Wards assumed charge under s. 14 of the 
Court of Wards Act of the property of the 
late Dharam Das on behalf of Rameshwar 
Prasad aged 15. I am, therefore, satisfied 
that the applicant Sital Prasad has got no 
locus standi now and cannot prosecute this 
‘Original Suit No. 2 of 1932 filed by him 
on behalf ofthe minor. The ruling of the 
Madras High Court cited on behalf of the 
‘defendant hasno applicability to the facts 
‘of the present case. Section 55 of the U. P. 
Court of Wards Act (No. IV of 1912) 
-clearly lays down that 
“No wardshall sue or be sued nor shall any pro- 
ceedings betaken in the Civil Court otherwise 
‘than by,and in thename of, the Collector in charge 
of his property or such other person as the Court 
of Wards may appoint in this behalf.” 
. In the present case the Deputy Com- 
missioner of Bara Banki, although he has 
been informed that a suit has been filed 
on behalf ofthe minor, has not thought fit 
‘to proceed with ity and has not applied 
to be made a plaintiff in the present 
suit. Inthis connectionmy attention was 
also invited to a ruling of the Allahabad 
High Court reported.as Balwant Singh v. 
Collector of Saharanpur (2). . In’ the cir- 
cumstances of this case the. present suit must 
necessarily fail by reason of the Court’ of 
Wards not becoming a party to the present 
suit, and the minor being a disqualified 
proprietor cannot bring the’ suit, and his 
natural father and next’ friend also cannot 
now maintain the present suit as he has 
got not ‘locus standi. I, therefore, grant 
the application and allowthe plaintiff to 
withdraw the suit with liberty to institute 
a freshsuitin respect of the subject-matter 
ofthe suit, if and when the Court of 
Wards thinks fit to 


o) iso ina 6 689; AI 
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or after the - minor has .. attained his 
majority and wishes to bring a fresh suit 


-in respectof the same subject-matter. In 


the circumstances of thiseaseI make no 
order as to costs. 


NA, Application granted. 


. 
banana a 


CALCUTTA. HIGH COURT. 
Criminal Revision Petition No. 402 
of 1933. 
June 19, 1933, 
O. C. Gnose, Aore. CO. J., AND MALLIK, J. 
JOGENDRA MOHAN CHOUDHURY - 
AND OTHERS—ACCUSED—PETIITONERS ` 


; VETSUS 
_ ,EMPEROR-— Opposite Party. 
Criminal Law Amendment Act (XIV of 1908), 3. 
‘1? (l)—Hoisting of national flag over shop—Refusal 
to take it down at instance of Police, whether an 
offence—‘Assisting the operations of an unlawful 
anoeia Noni ; a : 
oisting of the national flag over a shop or refusal 
to take it down at the request -of the -Polico does 
not amount to assisting the operations of an unléw- 
ful association nor is it an offence 
under s. 17 (I), Criminal Law Amend- 
ment Act, Ram Prosad v. Emperor (1), followed, 


Messrs. Narendra Kumar Basu and Ajit 
Kumar Datta, for the Petitioners. ` ' 
Mr. D. N. Bhattacharji, for the Crown. 

Judgment.—We have examined the re- 
cord. We are not of opinion that the 
hoisting of what is called the national flag 
in the circumstances disclosed over.a shop 
or refusal to take it down at the request of 
the Police amounts to assisting the opera- 
tions of an. unlawful association or is an 
offence under s, 17 (1) of the Criminal: Law 
Amendment Act, 1908, [See in this 
connection the case of Ram Prasad 
v. Emperor, 34 Cr. L. J. 22 (1) which 
is on all fours with the present case), 
The result, therefore, is that the convictions 
of and the sentences passed on the petition- 
ers are set aside ‘and the fines, if paid 
will be refunded, : 

N. Sentences set aside. .. 


` (1) 140 Ind, Oas. 497; 34 Or. J 22; Ind. Rul 
ae. All, 652; A I R 1933 All. 95; (1933) Or, - Qas. 


1933 


_ LAHORE HIGH COURT. 
Second Civil Appeal No. 853 of 1932. 
November 1, 1982, 

DALIP SINGH, J. . 
SHANKAR DAS - PLAINTIFF— 
APPELLANT 
Versus : 
Musammat-DHAN DEVI— DEFENDANT— 
RESPONDENT. ` 

Limitation Act (IX of 1908), Sch, I, Art. 120— 
Declaratory suit, whether should be brought on first 
denial of title—Plaintiff in possession—Evidence Act 
(1 of 1872), s. 90—Will—Ezxecutant depositing will 
with Registrar—Identification—Presumpiion—Dispos- 
ing mind—Onus of proof—Waiver—Non-objection to 
mutation—-Whether amounts to waiver. 

Denial of title does not necessarily mean that the 
plaintiff must bring his declaratory suit from the 
time of his first denial of title, in cases where 
the plaintiff is in possession of the property. 
Where the plaintiff is not in possession of the property 
nor is thedefendant in possession of the property, 
the same principle applies, |p. 212, col. 1.] 


Where the executant ofa will deposits it withthe . 


Registrar and the endorsement by the Registrar shows 
thatthe will was so deposited by the executant 
after identification by two persons, a presumption 
asto execution arises under s. 90, Evidence Act. 
The presumption does not cover the question of the 
disposing mind, onus of which lies on the persons 
propounding the will. [p. 21], col !;p 242,col 2.) > 

Meremon-objection to mutation does not amount 
to waiver or abandonment of rights obtained under 
a will, [p. 242, col. 2.) 

Second Civil Appeal from the decree of 
the District Judge, Gurdaspur, dated the 
4th December, 1931, reversing that of the 
Subordinate Judge, Fourth Class, Gurdas- 
pur, dated the 26th June, 1931. 

Mr. Chiranjiva Lal, for the Appellant. 
“Mur. M. C. Mahajan, for the Respond- 
ent. : 

Judgment —In this case the plaintiff 
alleged that by the will of his father one Bela 
Shah he had been made sole owner of the 
property in dispute It seems that Bela 
Shah executed the will sometime in 1890 
and deposited it with the Registrar, The 
endorsement shows that the will was so 
deposited by Bela Shah himself who was 
duly identified by two persons. In 1893 Bela 
Shah died and in. 1894 the will was opened 
but nothing further was done. The pedigree 
table given in-the judgment of the lower 
Gourt shows that Bela Shah had three 
wives. By the third wife he had -two 
children the present plaintiff Shankar Das 
and his brother Radha Kishen, who died 
childless, in whose favour the will was exe- 
cuted. By his second- wife he had one son 
Ram Chand who had some children. By 
his first wife he had a son Nand Lal who had 
ason Mathré who had a son: Makhan. 
Makhan’s widow Musammat Dhan Devi- is 
the present defendant.: On the’ death -of 
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equal shares in favour of allthe sons. The 
present plaintiff and his brother since 
deceased objected to the mutation but they 
were referred to a civil suit. Subsequently 
Ram Chand compromised with the present 
plaintiff and his brother. He received cer- 
tain property from them but acknowledged 
the will to have been genuine. When 
Nand Lal died his share was mutated in 
favour of hisson Mathra and when Mathra 
died his share wasmutated in favour of his 
son Makhan. When Makhan died, his share 
was mutated in favour of Musammat Dhan 
Devi. So far asthe property in dispute is 
concerned it wasin the possession of mort- 
gagees at the time ofthe mutation. In1903 
it was redeemed by the present plaintiff and 
his brother and subsequently it was re- 
mortgaged and redeemed twiceby plaintiff 
and his brother either jointly or separately. 
The plaintiff and his brother are shown in 
the record throughout as in possession, 
except when the land was under mortgage. 
In 1927-1928 Musammat Dhan Devi was 
entered asin possession and this gave the 
cause of action to the present plaintiff. 

The trial Court decreed the plaintiff's 
declaratory suit, holding that the will must 
be heldio be proved both by the oral 
evidence led and by the presumption under 
s. 90 of the Evidence Act. It held that it 
was not proved that the will had remained 
void and inoperative. It also held that 
there was no estoppel against the present 
plaintiff and the suit was not time-barred. 

On appeal thelearned 1 istrict Judge held 
that the four mutations*infavour of Nand 


‘Lal, Mathra, Makhan and Musammat Dhan 
` Devi showed that the will was treated asa 


dead letter by the legatees, that the posses- 
sion of the land by the present plaintiff was 
as aco-sharer, and that the will was not 
acted uponinregard tothe property in the 
other two villages. The compromise with 
Ram Chand was according to him a mere 

aper admission and Musammat Dhan 
Devi was not a party to that compromise. 
He refused to draw a presumption under 
8. 90 of the Evidence Act, He made nore- 
ference to the oral evidence and also did not 
decide the point decided by the trial Court 
fiamely, that the property was self-acquired 
property of Bela Shah and was not ances- 
fral. The learned District Judge also held 
that the cause of action had accrued in 1893 
or 1894 and, therefore, the suit was time- 


„barred. He held that the plaintiff had not 


Brought a suit as regards the lands in 
Saharanpurand Khokhar and the present 
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suit was only by way of “feeler”. He, 
therefore, dismissed the plaintiff's suit. The 
plaintiff has come in second appeal. 
~ The learned Counsel contends that the 
learned District Judge has misunderstood 
the case. He contends that there are no 
valid reasons for refusing to draw the pre- 
‘sumption under s. 90 of the Evidence Act 
which had been drawn by the trial Court in 
hisfavour. He also contends that no deci- 
sionhas been given on the oral evidence 
ledas toexecution. He challenges the find- 
ing oflimitation and contends that the will 
‘was never treated as a dead letter. 

In reply the learned Counsel for the res- 
pondent contends that the question of the 
‘will being treated as a dead-letter is a 
question of fact because the learned District 
Judge really meant to hold thatthe plaint- 
iff had abandoned or waived his title under 
the will. As regards the presumption under 
s. 90 of the Evidence’ Act the learned 
Counsel contends again that this is a matter 
of discretion and tbe reasons given by the 
learned District Judge are not prima facie 
unsound. As regards limitation he contends 
that there was no fresh cause of action and 
that,” therefore, the suit was barred by 
limitation, ©. . 

The last point can be disposed of quite 
easily. It hasseveral times been pointed 
out by thiscourt that denial of title does 
not necessarily mean that the plaintiff must 
bring his declaratory suit from the time of 
his first denial of title. This is perfectly 
clear in cases where the plaintiff isin posses- 
sion of the property. Where the plaintiff is 
not in possession ofthe property nor is the 
defendant in possession of the property, it 
seems to methatthesameprinciple applies 
and, therefore, a fresh cause of action 
accrued to the plaintiff when he had his 
possession of the: property disturbed in 
1927-1928 by the mutation entry showing 
Musammat Dhan Devi in possession of a 
share. I, therefore, hold thatthe suit was 
not barred by limitation. | 

Sofar as the first point is concerned, 
about the will not being acted upon,: the 
trial Court pointed out that the will itself 
showed that certain property had been given 
to Ram Chand.and Nand Lal. There was 
no specification of what property had been 
given, and therecital itself, of course, was 
not evidence. But it is clear that Ram 
Chand at any rate compromised with the 
-present plaintiff as regards the will. In 
theabsence of evidence it is impossible to 

decide whether the will has or has not been 
acted upon gua the property in the other two 
e 
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_ villages. But assuming that it has not 


been. acted upon, I-do not see hów the plaint- 
iff can be held to have abandoned or waiv- . 
ed his rights even if‘this was the meaning 
of the learned District Judge inthe some- 
what crypticremark about the will being 
treated as a dead lettér not because of its 
not being acted upon with respect to the 
other properties but because objections wére 
not taken to the successive mutations to 
Nand Lal's share. In the first place 
objection was taken to the mutation in 
favour of Nand Lal. To the other mutations 
the plaintiff was not bound to object asthe 
property was in the possession of the mort- 
gagees. Plaintiff and his brother alone 
redeemed the mortgage in 1903 and there- 
after they continued in exclusive possession 
of the property. Why then. should they 
trouble about mutations- which had taken 
place previously when the property was not 
in their possession and could not be taken 
possession of by them? Ido not think from 
these facts it can be deduced that the plaint- 
iff eiel or abandoned his right under the 
wiil. ; 

~ There remains the contention as to whether 
the presumption unders. 90 should or should. 
not have been drawn. The facts have been 
given aboveand it seems to me that the. 
endoisement of the Registrar leaves little 
doubt as to. the execution of the will by 
Bela Shah.” The plaintiff went into the, 
witness-box and swore that the signature 
on the document was that of Bela Shah, I 
do not see why this evidence should be rejecte 
ed, but, whether this isso or not, the pres 
sumption .in the circumstances , ought clear- 
ly to have been drawn. All that the 


- learned Counsel for: the respondent could 


urge was that the silence of nearly forty 
years made it difficult for the present, 
defendant to proveany objection she might. 
have had, e. g., a disposing mind of the testas 
tor or thenature of the property whether it 
was joint Hindu family property or other- 
wise.. As regards the disposing mind the 
onus lieson the person who propounds the 
will and the only person hampered by it 
would be the plaintiff himself. As regards 
the property being joint Hindu family prop- 
erty this was not pleaded, The question 
whether the property was ancestral or non- 
ancestral was pleaded and was decided in. 
favour of the plaintiff by the trial Court., 
The learned District Judge has not given 
any finding on this point. ; 

I, therefore, accept the appeal and hold- 
that the suit is not barredby limitation, 
that in the circumstancės the Appellate- 
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Court acted without proper exercise of. dis- 
cretion insetting aside the discretion .exer-. 
cised by the trial? Court in favour of the 
plaintiff as regards the presumption under. 
8.90 andthat itis not proved on the record 
that the will was treated as a dead letter.” 
The case must go back for decision on the. 
other issues ‘arising inthecase. The plead. 
ings clearly show that the plaintiff was put- 
to proof of the will. A presumption under 
s. 90 only covered the question of execution, 
it could not coverthe question of disposing 
mind. The learned: District Judge will also 
decide the question of the nature of the prop- ` 
erty whether ancestral or self-acquired and 
will dispose of the case according to law. 
Costs will abide the event. | 
NA. Appeal accepted. 


CALCUTTA HIGH COURT. etd 
Letters Patent Appeal No. 12 of 1932. `.. 
August 16, 1932. = 
RANKIN; C. J., AND C. O; Guoss; J. 


-_- JANAKI NATH NANDI— `’ 
PLAINTIFY-—APPELLANT 7 


VETSUS eee 
: AMARENDRA NATH BISWAS 
AND ANOTHER—D&FENDANTS— 
ot RESPONDENTS. 

Bengal Patni Regulation (VIII of 1819), 8. 11 (8)~. 
Sale of patni—Kaiyat with occupancy rights—Liabi- . 
lity to ejectmentiat instance of auction-purchaser. 

When a patni issold under the Bengal Patni 
Regulation the auction-purchaser is not competent to 
eject a raiyat with occupancy rights in a holding. 
even though “he may not. be a khudkasht, 
raiyat and the tenancy was notin existence in 1819, 
and may have been created after the patni; Rash 
Behary. Mandal v. Hemanta Kumar Ghose (2), relied 
on, Jogeswar Majumdar v. Abad Mohamed Sarcar (7), 

.dissented from, Pureeag Singh v. -Pratap Narain 
Singh (3), Nil Madhab v. Shiboo. Pal (4)and Bama 
Charan v. Ram Kanai 6), and: other cases referred” 
to. [p. 245, coi. 1.) 

Letters Patent Appeal against a judgment 
of Mr. Justice M. O: Ghose, dated the 
20th April, 1932, in Appeal No. 254 of 1930. 

Mr, N. K. Bose, for the Appellant. a 

Messrs: Bijan Kumar Mukherji and Uma. 
Sankar Sarkar, forthe Respondents.. . > 

C. C. Ghose, J.—The. plaintiff is. the 
purchaser..of the property in. dispute ata, 
sale under Regulation VIII of 1819%.He al-. 
-leges that .after the said sale, there was, 

Jan extinguishment of . all encumbrances. 
and that the. defendants who are. in- pos-. 
session of the lands described in the plaint., 
herein have no. right to possess the same; 
and are.trespassers.. It, is further alleged; 
that the defendants fraudulently had an” 


entry madein the Record of Rights to the 
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effect that they were holding the lands as 
occupancy raiyatsat a. jama of Rs. 4 a 
year... In the circumstances the plaintiff 
isasking for khas possession of the said 
lands together with mesne profits. The 
defendants’ contention is that they have 
occupancy rights in the holding, that the 
holding has been in existence from before 
the date of the permanent settlement, that 
they are khudkashi resident and hereditary 


-raiyats of the holding, that the holding 


was not an encumbrance and that it was 
not and could not be annulled by reason of 
the sale under Regulation VIII of 1819, and 
that therefore the plaintiff was not entitled to 
khas. possession as prayed for by him. 
The first court found that the patni tenure 
was created before the date of the origin of 


the tenancy in this case, and that the defend-: 


ants were not residentor hereditary khud-; 
kasht raiyats but they were paikasht raiyats 
and that though they had acquired occupancy 
rights, they were not khudkasht raiyjats within 
the meaning of s. 11, Regulation. VIII of 1819. 
and . that therefore..the plaintiff -was én- 
titledto get khas possession of the lands‘ 
in dispute. a 

“The lower Appellate Court was however 
of opinion that a raiyat with an occupancy 
right occupied the same position asa khud- 
kasht raiyat and that he had the’ same pro- 
tection as akhudkasht raiyat.had when the 


Patni Regulation of 1819 was enacted, and. 
that the plaintiff being a purchaser at a sale- 
under the said Patni Regulation was not: 


entitled toevict the defendants. The lower 
Appellate Court accordingly held that -the 
plaintiff's suit should* be dismissed. On: 


appeal to this court the learned Judge before- 


whom the appeal came on for ‘hearing was- 
of opinion that the defendants having 
acquired the status of occupancy ratyats 
were not liable to eviction. It ıs against: 
this judgment that the present appeal has 
been preferred. | re, 

The question depends upon the ascer- 


-~ tainment of the rights which the defend-- 


ants have in respect of the lands in suit- 
and upon the proper construction ofs. 11," 


-Regulation VILI of 1819. The lower Appellate ` 


Court has adopted the finding of the first: 
court, that the defendants are not khudkasht: 
raiyats but that.they are occupancy. raiyais, : 
and wé ‘must, therefore, proceed on this 
footing.. .It is- therefore not necessary, 
strictly speaking, to go atlength into the, 
question of the-rights of khudkasht. raiyats; 
but reference may be made to para. 486 of 
Sir John Shore's Minute of 18th June, 1789, 
relating to the question of., the Permanent 
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Settlement of Landsin Bengal where the 


rights of khudkasht raiyats are discussed 
and also to the judgment of Trever, J., 


jn the great rent case of Thakurani 
Dassi v. Visweswar Mukherjee (1), where 
an elaborate account is given. It may be 


noticed however that it is by no means 
correct to say that khudkasht raiyats had 
no rights of occupancy; but be that as 
it may, the defendants have certainly rights 
of occupancy in the lands comprised in 
their holding and the question now is whe- 
ther they can be evicted at the instance of the 
plaintiit. The plaintiff relies on cl. 3, s. 11, 
Regulation VII of 1819 and argues that none 
but khudkasht ratyats are protected from 
eviction in the event of a sale of the patni 
tenure under Regulation VIII of 1819. 
This contention was negatived by B. B. 
Ghose and Roy, JJ., in a case which was 
decided by this court in 1927: Rash Behary 
Mandal v.. 
cab p; 1914). The 
observed as follows; 
“There:is ample authority,fur the proposition that 


learned Judges 


the proviso in cl. 3 does not mean that persons in- 


occupation not coming within the gdefinition of 
khudkast raiyats are liable to be ejected even if they 
have acquired occupancy rights under the Tenancy 
Law. 1 haye,not been able to find any authority with 
regard to the patni sale, but the cases with reference 
tos. 16, Act VIII of 1865, where the proviso isin the 
same terms as tle proviso imc], 3, s. 11, Regula- 
tion VIl} of 1819 support the proposition Those 
cases are Pureeag.Singh v. Pratap Narain Singh (3); 
Nil Madhab v; Shiboo Pal (4); Eman Ali v. Atur 
Ali (5) and Bama Charan v. Ram Kanai, 28 Ind 
Cas. 374 (6).” 

Of the illustrative cases referred . to 
above, reference may kemade to the judg- 
ment of Sir Charles Hobhousein the case in 
Nil Madhab v. Shiboo Pal (4). There the 
plaintiff became the purchaser at an auction 
sale under Act VIII of 1865 (Bengal Council) 
ofa certain under-tenure. The person who 
held that under-tenure previous to the 
plaintiff's purchase created an.incumbrance 
on that tenurein the shape of a mokarari 
lease in favour of the defendant. The 
plaintiff sued to recover from the defendant 
khas possession of the lands covered by the 


mokarari. The lower Appellate Court found ° 


that the defendant had been at any rate in 
possession for more than 12 years of the 
lands in question and it was therefore held 


(1) 3.W R Act X at page 29. c- 

van’ 106 Ind. Oas.71; Al R 1928. Oal. 52; 54 C 
(3) 11. W R.253;.5 BL R:App. £0 Note, 
(4) 13 W R-410; 5.B L R-App. 18. 
(5) 22 W R 133: - 
(6) 28 Ind. Cas, 374; 19 O W N 858note. 
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id i Ô 
that the plaintiff could not succeed in obtain- 
ing khas possession by ejecting the defend- 
ant. Hobhouse, J., observed as follows: 

“The argument of the special appellant is this: 
he saysand says truly enough, that the mokarari 
lease im question is an incumbrance and he then 
says that inasmuch as the defendant is the holder of 
that fncumbrance, eo if he bas also the right to get rid 
of that incumbrance, he has also the right to eject 
the defendant, the person who is the holder of it. And 
he contends that the only way in which the defendant 
can,escape from ejectment is by pleading to the 
proviso | in.s. 16, Act VIII of 1865 (Bengal Council) 
and by showing that he is khudkasht raiyat or else a 
resident and hereditary cultivator within the meaning 
of that proviso 1." 


“But it seems to us that the proviso in question has 
nothing whatever to do with, and does not at all concern 
the party before us lt is quite true that the Judge 
has found or seems to find that the defandant is nota 
khudkasht raiyat and the Judge has certainly not 
found that the defendant is a resident and hereditary 
cultivator, but tbe Judge has found that the defend- 
antis araiyathaving a right of occupancy within 
the meaning of s. 6, Act X of 1859; and this we think 
is sulficientto protect the raiyat in this instance. 
The law, s. 16, is couched in these terms: “Ihe 
purchaser of an under-tenure eola under this Act 
shall acquire it free from all.incumbrances which may 
have accrued thereon by any act of any holder of the 
said under-tenure, his representatives or assigns, 
unless,’ as the law goes on to say, ‘the right of 
making such’ aösigoment is specially provided for or 
unless the particular tenant against whom any suit 
may be brought is atenant coming within the terms 
of the proviso to which | have referred. Now, if the 
suit had been one on the part of the plaintiff to declare 
that he was free from the incumbrance made by the 
late holder of the tenure, it is most likely that we 
should have held that the suit wasa good one and that 
we should have given the relief asked for, because the 
incumbrance in question was undoubtedly an incu- 
mbrance which had accrued by the act of the former 
holder and which was not protected by any 
especial right given under especial agree- 
ment to make such incumbrance, but the defend- 
ant in this instance does not rely’ solely upon the in- : 
cumbrence, if heindeed relies upon it at all, He 
says that he cannot be ejected because he hasa right 
of occupancy, a right expressly given to him by the . 
provisions of Act X of 1859. The incumbrance to 
which s. 16, Act Vill of 1865 (Bengal Council) refers,is 
not the person but the thing. The lease in this 
instance might possibly be avoided; but it does not 
follow that the man who holds that lease must neces- 
sari:y thereby and therefore be ejected. The law does 
not say so, and on the contrary the provisions of 
Act X of 1859, on which the defendant relies 
protect a person, who, like defendants bas aright of 
occupancy.” 


In my opinion, the present case is cov- 
ered by the. reasoning of Hobhouse, J., 
and by the judgment of this court in 
the case of Rash Behari Mandal v. Hemanta 
Kumar Ghose (2). It is said however that 
the plaintiff's case is concluded by the 
authority of Jogeswar Majumdar v. Abad 
Mohamed Sarcar (7).But this case as has-been. 
pointed out’ in the -case Rash Behari Mandal 
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v. Hemanta Kumar Ghose (2) tat p. 794 * 
has been doubted in +: various other 
cases. As regards the constructionof s. 11, 
Regulation No. VIII of 1819, I cannot add 
usefully to what has been said in the case 
in Rash Behari Mandal v. Hemanta Kumar 
Ghose (2) (at pp. 793 and 794 *) 
and I respectfully adopt thesame. In my 
opinion, the plaintiff cannot derive any 
comfort from the argument that it has not 
been shown (1) that the defendant were 
khudkahst raiyats with rights of occupancy 
and (2) that the tenancy in question was 
in existence in 1819. This question in 
.my opinion, does not really arise. Whether 
the tenancy was in existence in 1819 or 
nol, it is quite clear that rights of occup- 
ancy in the sensein which we know them 
now came into existence with Act X of 
1859 and that the defendants are certain- 
ly atthe present moment occupancy rai- 
yats. If the defendants are occupancy rais, 
yats, they are, in my opinion, protected 
from eviction having regard to the provi- 
sions of the Bengal Tenancy Act. I am 
therefore of opinion that this appeal ‘has 
no substance and must be dismissed with 
costs, ` 
Rankin, C. J.—I agree. 
Nuva, Appeal dismissed. 
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LAHORE HIGH COURT. 
Civil Reference No. 17 of 1932. 
November 7, 1932. 


TAPP, J. 
Tar DEPUTY COMMISSIONER, JHANG 
—PETITIONER 
VETSUS 
DEVI DITTA ~ PLAINTIFF AND ANOTHER — 
© DEBENDANT—RESPONDENTS. 

Limitation Act (IX of 1908), s 1ls—Ignorance of 
law—Whether bona fide mistake— Punjab Alienation 
of Land Act (XIII of 1900), s 8—Dayas, whether an 
agricultural tribe—Custom (Punjab). 

ignorance of, or inattention to, the law by persons 
who should be well nware of- its provisions cannot be 
regarded asa bona fide mistake within the scope of 
a 14, Limitation Act. 

Dayas of Jhang are not a sub-division of the 
Jats: an alienation by a member of that tribe cannot 
be held to be an alienation by an agricultural 
tribe, 

Case referred by the Deputy Commis- 
sioner, Jhang, with his No. 555 dated the 
12th May, 1932. 

Mr. Saunders, for the Respondents. i 

Order.—The facts relating to this 
reference by the Deputy Commissioner, 
Jhang, under s. 21-A (2) of the Punjab 
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Alienation of Land Act, are briefly as 
follows :— 

-Devi Ditta a Chopra Khatri brought a 
suit against Ibrahim, a Daya of Jhang for 
a declaration that the plaintiff was the 
owner and. in possession of certain 
agricultural land with a share in the 
shamilat acquired by purchase from the 
defendant,a non-agriculturist for a considera- 
tion of Rs. 5,000. 

Mutation had been refused by the Revenue 
authorities on the ground that the sale 
contravened the provisions of the Alienation 
of Land Act. . 


The suit was compromised and in accorda- 
nee with the compromise the Subordinate 
Judge, 2nd Olass, Jhang, passed a declara- 
tory decree on the 12th January, 1932, to 
the effect that plaintiff was owner of the 
land in suit and the defendant was a 
non-agriculturist. On the 4th March, 1932, 
the Deputy Commissioner preferred an ap- 
plication to the District Judge, Jhang, but 
this was. returned on the ground that as 
no appeal lay from a consent decree the 
ada ana should be presented to the High 

ourt. 


Accordingly on the 12th May, 1932, after 
expiry of the prescribed period of two 
months an application has been made to 
this court with the prayer that the delay 
may be condoned under the provisions of 
s. 14 of the Indian Limitation Act, as it 
arose out of a bona fide mistake of 
law. 


Mr. Saunders who appears for Devi 
Ditta objects to any condonation of the 


‘delay and after consideration of the matter 


I am constrained to uphold the objec- 
tion. It should have been apparent to 
the Deputy Commissioner and his legal 
adviser, the Government Pleader, that no 
appeal would lie to the District Court and 
that consequently this would be one of 
those other cases provided for forin sub-s. 
(2) of s. 21-A in which the application 
should have been made to this court. 

Ignorance of, or inattention to, the law 
in such a case by persons, who should be 
well aware of its provisions cannot in 
my judgment be regarded as a bona fide 
mistake. à 

Iam therefore, not prepared to apply 
the provisions of s. 14 to the present 
application and hold it to be time- 
barred. 

As regards the merits the contention is 
that the alienor Ibrahim isa Jat agricul- 
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turist of which tribe. Dayas are 
division. - 

Reliance is placed on (1) a statement 
prepared at the Settlement of 1904-05 of 
Muhammadan agricultural tribes. 
Dayas are shown as a sub-division of Jats; 
(2) an extract from the pedigree table 
prepared at the Settlement of 1880 relating 
to Mauza Jandran in the Jhang Tahsil 
in which a certain family is described as 
Daya Jats; and (8) an extract from the 
pedigree table relating to the alienor Ibrahim 
prepared at the Settlement of 1924-25 in 
which the family is described as Daya 
Jats. ; i 
I have referred to the Jhang District 
Gazetteer 1929 and do not find Dayas even 
‘ mentioned, let alone described as being a 
sub-division of Jats. There is also no 
instance vf any alienation by a Daya Jat 
in the list of instances in Appendix 2 of the 
riwaj-i-am of the District prepared in 1929. 
` I have also referred to Rose’s Glossary 
of Punjab Tribes and Castes and do not 
find Dayas mentioned therein either 
separately or asa sub-division of Jats. 


a sub- 


In the circumstances I do not consider 


that the proof afforded by the three docu~ 
ments cited above as tc Dayas being a 
sub-division of Jats is sufficient to establish 
that the alienor Tbrahim: is a member of 
an agricultural tribe and that the alienation 
in favour of Devi Ditta. contravenes the 
provisions of the Act. i 
For the reasons given above I reject the 


: application, parties bearing their own 
costs. ae pog 
N. Application rejected. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT ` 


Criminal Miscellaneous Petition No. 42 
of 1933. l 
May 13, 1933. 
“NIYOGI AND STAPLES A. J. C's : 
ZHAPRYA KONDBA TELI— ACGCUSED ~ 
APPLICANT A 


versus - 
EMPEROR-— OPPOSITE PARTY. 
Criminal Procedure Code (Act V-of 1898), s L04— 
Leave to appeal to Privy Council -from sentence of 
death—Application can- be entertained only. by 
Chartered High Courts—Letters Patent (Calcutta; 
Madras and Bombay), cl. 41. . $ 
The Code of Criminal Procedure does not provide 
for an application for leavé to appeal to the. Privy 
Council from a sentence of death being entertained by 
any High Court but such an application can only 
be entertained by Obartered High Courts under 
el. .41 of the Letters Patent. ` Barendra 
Kumar Ghose v. Emperor (1), Dal Singh v. Emperor 


ZHAPRYA KONDBA TELI V. EMPEROR. °" - 
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(2)and Shanker Ganesh v. Secretary of State (8), 
relied on. aw 

Criminal Miscellaneous Petition for leave 
to Appealto His Majesty in Privy Council. 
against the judgment of the Additional 
Sessions Judge, Nagpur, dated the 13th 
Aptil, 1933. . 

Mr. B. T. Amlekar, for the Applicant. 


Order. —An application has been pre- 
sented by Mr. Amlekar on behalf of one 
Zhaprya, a prisoner. under sentence of 
death for leave to appeal to the Privy 
Council. Wesee no reason to differ from 
the view which was taken by Subhedar, 
A. J..C., and one of us in Miscellaneous 
Petition No. 46-B of 1930, in which it was 
held that the Code of Criminal Procedure 
does not provide forsuch an application 
being entertained. by any High Court and 
that such applications could only be enter- 
tained by Chartered High Courts under 
cl. 41of the Letters Patent. ; 


. Weare of opinion that this view is cor- 
rect and we would refer to s. 404, Criminal 
Procedure Code. We would also. again 
emphasize’ that cl, 41.0f the Letters Patent 
applies only to Chartered High Courts and 
even under that article an appeal can 
only lie intwo cases, as pointed out by 
their Lordships of the Privy Council in 
Barendra Kumar Ghosh v. Emperor. (1). 
When a person wishes to appeal from a 
decision of any High Court other than 
a Chartered High Court, the proper 
procedure isto apply tothe Privy Council 
for special leave to appeal. This is indi- 
cated by the decisions of their Lordships 
of the Privy Council in Dal Singh v. Emper- 
or (2) and Shankar Ganesh v. Secretary of 
State (3). We would also refer to “Privy 
Council Practice by Bentwich at p. 152 
Edn. 2. We therefore dismiss this applica- 
tion for grant of permission to appeal .to 
His Majesty in Council and would point 
out to the learned Counsel who appeared 
for the applicant, that the correct procedure 
to be followed in such a.case has been 


W N 181; (1925)M W N26; LR6 APO 
£0; 27 Bom. L R 148; 6 P LT 169; 23 ALT 
4 L J 240; 48 M L J 543;1 O.W N 935; 3 Pat. 
R 1 Or. 26 Or. L J 431 (P 0). i 
(2) 39 Ind. Oas. 311; AI R 1917 P O 25: 18 Or. L J 
|; 4L IA 137; 13 N L R 100; 44 O 876: 15 A LJ 475; 
P'L W 661; 19 Bom. L R 510, 210 W N8119; 26 G 
13; 6L W 71; 22 ML T31; (1917) M W N 522; 
J P 140; 11 Bur. L T 54 (PO 

(3) 69 Ind..Oas, 367; A I R1922 P O 351: 491A 319: 
49 © 845; 18 N LR 176: 3LM LT192:44 M LJ 39; 
25 Bom. L R 131: 37 O L T135; 27 O WN 343; 18 E 
W 59; (1923) M W N 528; 1 Pat. L R 42(P 0). 
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laid down in Rule 885-VIII of the 
Manual of the Central Provinces and Berar. 
-N Application dismissed. — 
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LAHORE HIGH COURT.. 
First Civil Appeal No. 1882 of 1926. 
November 22, 1932. 
TEK CHAND AND MONROE, JJ., . 
RAGHOO MAL AND OTHERS—PLAINTIFFS—. 
APPELLANTS 


- Versus . 
Fira NANNEH MAL-JANKI DAS 
— DEFENDANTS — RESPONDENTS. ; 

Interest—Claim based on mercantile , usage—Mer- 
cantile usage not proved on date of transaction— 
Interest on unpaid price of goodsby way of damages 
—Whether can be awarded—Contract. , 

The plaintiff, an iron merchant of Delhi, instituted 
a suit against the defendant, also an iron merchant, 
for recovery ofa sum of money alleged to be due on 
dealings relating to the purchase and sale of iron 
and interest at 10 percent. There was no express 
agreement for interest. The claim for interest was 
based onan implied agreement to pay interest, mer- 
cantile usage and the general law : 

Held, that the course of dealings between the 

arties definitely established that there was no 
implied agreement; and that the proceedings of a 
panchayat heldin 1921, when dealers in iron met and 
resolved that inall future dealings interest would 
be payable if a statement of the account was delivered 
tothe buyer and demand made for the price within 
seven days of the transaction, were not applicable to 
the case as the transaction took place before 1921, 

Held, further, that the plaintiff's claim for damages 
ue not-be sustained on equitable- grounds 
also. ; 
< First Civil Appeal from the decree of the 
Senior Subordinate Judge, Delhi, dated the 
20th May, 1926. - : 
. Messrs. Manohar Lal and Ajit Parshad, 
for the Appellants. 

Messrs. Kishan Dayal, Bhagwat Dayal 
and Bishan Narain, for the Respondents. 

- Tek Chand, J.--This appeal arises -out 
of a suit instituted by the plaintiff-appel- 
lant against the defendant-respondent for 
recovery of Rs. 9,891-12, alleged to be due 
on dealings relating to the purchase and 
saleof iron and interest at10 percent. per 
mensem on the unpaid price of goods 
supplied. Both parties are iron merchants of 
Delhi and the dealings between them continu- 
ed from 30th August, 1915, to 21st June, 1923, 
The claim for- the principal sum has 
been settled inthe lower Court and there 
is no dispute aboutit now. The trial Judge 
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has disallowed interest except from the 29th. 


September, 1923, when notice of demand was 
served : by the plaintiff on the defendant. 
The plaintiff has accordingly appealed urg- 
ing that the decretal amount be enhanced by 
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Rs. 3,041-13 being the amount of interes ` 
payable on the price due but unpaid for the 
period mentioned in the plaint: 


Itis admitted that there was no express 


. agreement between the parties for the pay- 


ment of interest. The claim is, however, 
based on (1) an implied agreement to pay 
interest to be inferred from the course of 
dealings between the parties; (2) mercantile 
usage prevailing in the Delhi Iron Market: 
and (3) the “general law" under which the 
plaintiff is equitably entitled to claim 
interest by way of damages. The first of 
these contentions must fail on the short 
ground that the course of dealings between 
the parties not only does not support the 
plaintifi’s claim, but definitely establishes 
the contrary. We have carefully scrutiniz- 
ed the account from the very beginning and 
do not find a single transaction in which 
interest was charged on the unpaid 
price. 

The evidence on the record is wholly 
insufficient to sustain the claim on the 
ground of a mercantile usage in the iron 
market at Delhi. The transactions for the 


“price of which the suit has been brought are 


alleged to have taken place prior to 18th 
October, 1917, and the plaintiff's own evi- 
dence shows that at that time the practice 
was to charge interest at varying rates in 
dealings with “ petty” merchants, but no 
interest was payable if the contracting 
parties were “big merchants”. It is common 
ground between the parties that the plaint- 
iff and the defendants were two of the 
biggest iron merchants at Delhi. Reference 
was made to the proceedings of a panchayat 
held in March, 1921, when the dealers in 
iron met and- resolved that in all future 
dealings interest would be payable if a state- 
ment of the account was delivered to the 
buyer and demand made for the price 
within 7days of the transaction. This, 
however, cannot help the plaintiff, as the 
transactions in dispute admittedly took 
place before the date ofthe panchayat and 
secondly, the demand was made only a 
few days before the institution of, the suit 
and for this period interest has been allowed 
to the plaintiff by the lower Court. The 
claim cannot, therefore, succeed on the 
slrength of any mercantile usage binding on 
the parties, 
-` Mr. Manohar Lal has frankly conceded 
that-in the circumstances of the case, having, 
regard to the trend of recent judicial 
‘decisions, heis unable to sustain the plaint- 
iff's claim for-interest by way of damages 
e . 
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on equitable grounds. The appeal fails and 
I dismiss it with costs. -> < 
Monroe, J.—I agree. | 
N. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1058 of 1930. 
August 16, 1932. 
GUHA AND BARTLEY, JJ. 
'. MAHOMED MAIJADDIN KHAN— 
DEFENDANTS—APPELLANT 


: versus 
JANAKIBALLAV DUTTA AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 9—Speci- 
fie Relief Act (I of 1877), 8. 42—Suit to declare 
election valid—Competency of Civil Court to 
entertain suit~—Bengal Municipal Election Rules 
of 1980, vr. 40—Jurisdiction of District Magis- 
trate to declare election void on the ground of corrupt 
practice—Civil Court's competency to try allegations 
of bribery and corrupt practices 

A suit, for a declaration that the plaintiff's elec- 
tion as a Commissioner of a Municipality is valid, 
is competent unders. 42, Specific Relief Act, and 
being one of acivil nature is cognizable by the Civil 
Oourt. [p. 249, col. 1.] 


It isthe function ofthe Oivil Court on an election. 


petition properly filed, to investigate the charge of 
corrupt practice alleged in the petition, and to dec- 
lare an election void or not; and the general jurisdiction 
of the court to give relief has not been taken away 
by anything contained in r 40 of the Bengal Muni- 
cipal Election Rules. [p. 249, col 2.} 

A District Magistrate has no jurisdiction under 
r. 40 of the Bengal Municipal Election Rules, 1930, 
to declare an election void on the ground of bribery 
or some other form of corrupt practice. fp. 250, col. 
1 a 


"Second Civil Appeal against the decree 
of the District Judge, Dacca, dated the 11th 
January 1930. 

Messrs, Jatindra Nath Sanyal, Manindra 
Narayan Majumdar and Manmathanath 
Das Gupta, for the Appellant. 

Mr. Jitendra Mohan Bannerjee, for the 
Respondents. 

Judgment.—This is an appeal by de- 
fendant No. 2 in a suit for.a declaration 
that the plaintiff's election as a Commission- 
er of the Dacca Municipality wes valid. At 
the Municipal election held on 19th July, 
1928, for Ward No. 2 of the Dacca Muni- 
cipality, the plaintiff obtained 1484 votes, 
Sita Nath De secured 1311 votes, Mohamed 
Maijaddin Khan obtained 825 votes. Of the 
total number of five candidates for electio: 

` the other two were able to secure seven an 
and two votes respectively. The first two 

. candidates named above were the successful 
candidates so far as the election held on 
19th July, 1928, was concerned, as there 
were only two seats of Municipal Commis- 
. . 
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sioners to be filled up, and for which 
purpose the elẹction was held’ After the 
election was over, Mohamed Maijaddin Khan 
defendant No. 2 in the suit, appellant in 
this court, fled a petition before the 


` District Magistrate of Dacca, purporting to 


be one under r. 40 of the Bengal Election 
Rules (1930), for declaring the election of 
the plaintiff void on the ground that he had 
bribed the voters of the ward concerned. 
Afi inquiry was held by the District Magist- 
rate, and by ‘his order passed on 29th 
September, 1928, -the District Magistrate de- 
clared the election of the plaintiff void. 
The suit out of which this appeal has 
arisen, was then instituted by the plaintiff 
for the purpose already mentioned ; and as 


has. been pointed out by the trial Court, the 


plaintiff wanted to have a declaration that 
he had the right and the legal character 
he got by being elected a Commissioner of 
the Dacca Municipality, which have been 
interfered with by the District Magistrateat 
the instance of the defendants, The de- 
cision of the trial Court was in favour 
of the plaintiff; the learned Munsif held 
that the whole story regarding corrupt prac- 
tice alleged to have been committed by 
the plaintiff was false’ and concocted and 
that from all points of view the plaintiff's 
election was good, valid and regular, and 
that it was not liable to be declared void 
as was done by the District Magistrate, on 
the application by defendant No. 2. The 
trial Court declared 
“ the plaintiff's election as a Commissioner for Ward 
No aoi the Dacca Municipality was goodand 
valid, 
and that the plaintiff had 
“acquired good right to sit as 
on the Board of Dacca 
function of that office.” 
On appeal by defendant No. 2, the real 
contesting defendant in the suit, the learned 
District Judge of Dacca affirmed the decree 
passed by the trial Court, after setting aside 
the finding of the Munsifon the question of 
corrupt practice, as irrelevant. According 
tothe District Judge, it was unnecessary to 
deal with the question whether there was 
corrupt practice or not, as the District Mag- 
istrate had no jurisdiction under the Bengal 
Municipal Rules, to declare an election 
void onthe ground of corrupt practice. 
The question whether a Civil Court had 
jurisdiction to trya suit of the present 
description, and the further question whe- . 
ther the suit was barred under s. 42, Speci- 
fic Relief Act, appear to have been argued 
before the trial Court, but they do not ap- 
pear to-have been agitated before the 


& - Commissioner 
Municipality and do the 
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learned District. Judge on appeal: We have 
no hesitation in holding that in view of the 
provisons contained in.s 9, Civil Procedure 
Code, ands. 15, Bengal Municipal Act, Civil 
Courts have ‘jurisdiction to try suits of the 
nature. Inour judgment, there can be 


no doubt that the suit is one ofa civil nature ; | 


and there can be no reason why a Civil 
Court should not have the jurisdiction to 
determine a question arising [or considera- 
tion in the matter of maintaining or estab- 
lishing a civil right of vital importance. 
As to the applicablility or otherwise of s. 42, 
Specific Relief Act, it need only be men- 
tioned that the section allows a suit by a 
plaintiff entitled to any legal character 
against any person :denying or interested 
to deny the right of the plaintif, to any such 
legal character. The plaintiff 
the suit, to be entitled to be elected a Com- 
missioner of the Dacca Municipality. Defen- 
dant No. 2 denied that right, and filed a 
petition to the District Magistrate and the 
other defendants supported that defendant, 
so far as the denial of-the plaintiff's right 
and his legal character were concerned. 
We are in agreement with the view express- 
ed by the trial Court on ` this point, that it 
could not be the case that the plaintiff had 
no 1ight of any sort or had no legal charac- 
ter by virtue of his -having obtained the 
‘largest number of voles at the election 
of Municipal Commissioners. ‘The plaintiff 
having secured the largest number of votes, 
instead of being a bar, s. 42, Specific Relief 
Act, entitled the plaintiff to pray for the 
declaration that his election was valid, and 
that he has acquired the right to sit asa 
Commissioner of the Dacca Municipality, 
and discharge the functions of: that office. 
The main question raised in the case, a 
question of real importance—though a 
simple one—is the interpretation ofr. 40, 
Bengal Municipal. Election Rules (1930), 
which is quoted below: ‘ 

“40, All disputes arising -under these Rules shall 
be decided by the Magistrate, and his decision shall 
be final. Ifhe finds any material irregularity pre- 
judicing the election he may declare the election 
void and order fresh election.” . ` 

“Note.—The offence of personation, of undue in- 
fluence and of bribery at an election is punishable 
under ss. 171- and 171-F, Indian Penal Code, 1860, 


as amended by the Elections Offences and Inquiries 
Act (39 of 1920)” 


Had the District Magistrate jurisdiction 
under this rule to declare’ the plaintiff's 


election void on the ground of bribery, as. 


he did by his order passed on 29th Septem- 
ber, 1928, on the application of defendant 
ING. 2? There canbe no doubt that elec- 
tions can be declared'to. be void on the 
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ground of corrupt practice -by means of 
election. petitions filed before tribunals 
appointed for the purpose; and there 
is the jurisdiction of Courts of Civil Judi- 
cature to give relief, where no such special 
tribunals are appointed. Itis worthy of not- 
ice in this connection, that municipal auth- 
orities in England, used formerly to deal 
with their own questions of disputed 
elections, but the jurisdiction is transferred 
now, to Commissioners appointed under 
Acts of the Legislature, and as it has been 
observed, whatever abuses or defects may 
have existed in the past, elections are 
now dealt with on sound and equitable prin- 
ciples, and that even-handed justice 
administered by .the courts of law, isa 
guaranteed protection against all disturb- 
ing influences. Following the rule now 
prevailing iw England,-so far as municipal 
election petitions go, it may safely belaid 
down that neither any action on the part 
of the municipal authorities themselves, 
nor any action by the District Magistrate in 
whom is vested, as a controlling authority, 
certain powers under the Bengal Munici- 
pal Act, and the power to decide disputes 
arising under the Bengal Municipal Elec- 
tion Rules and deelare an election void, in 
case ofany material irregularity prejudic- 
ing the election, can affect the -rights of 
parties by having an election declared void 
in the case of corrupt practice in elections. 
Asit stands, itis the. function of the Civil 
Court, on an election petition properly filed, 
to investigate the charge of corrupt practice 
alleged in the petition, and to declare an 
election void, and the general jurisdiction 
of the court to give relief, has not been taken 
away by anything contained in r. 40, Bengal 
Municipal Election Rules. 

Therule is expressed in clear and simple 
language ; and it cannot, in our judgment, 
be argued upon therule as it stands, that 
the District Magistrate was the supreme 
authority. to. inquire into a charge of 
bribery and decide whether one’s election 
was valid, or that after the Dis- 
trict Magistrate’s decision under the rule 
that an election was void owing to corrupt 
practice, the Civil Court had no jurisdiction 


to try the question of the validity or other- 


wise of the election. The dispute to be 


decided by the District Magistrate under r. 


40, must be one arising under the rules, and 


the District Magistrate was not authorized 
-to decide the question: of any irregularity 


not coming within the purview of those 

rules., . Bribery, ,as alleged in the case be- 

‘fore us, and corrupt practica, generally 
e 
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‘are not covered by the expression “mat< 
erial irregularity” as used inr.40; and 
corrupt practice was a subject which was; 
according to the tenor of the rules, left 
wholly outside the’ scope of these rules 
framed unders. 15, Bengal Municipal Act, 
regarding five specified subjects: the 
division of the Municipality into Wards, 
the number of Commissioners to be elected 
for each Ward, the qualifications required 
to entitle persons to vote for Commission- 
ers, the mode of election, and the authority 
who shall dispute at elections. It may also 
be pointed out that s. 15 itself provides 
that nothing contained in the section nor in 
any rules made underthe authority of the 
Act, shall be deemed to affect the juris- 
‘diction of the Civil Courts. The argument 
advanced on: behalf of the.appellant based 
upon the note added tor. 40, has no sub- 
stance init. The offence of bribery atan 
election is according to the note punishable 
under the Indian Penal Code, as amended 
by the Elections Offences and Inquiries Act, 
1920; and the reason for adding the note was 
simply this, that at the time of the. publica- 
tion of the Elections Rules in force ‘before 
the: Elections Offencesand Inquiries Act 
1920, came into force, there was no definite 
or specific provision-in law, under which 
bribery at an. election was punishable as 
an offence under the Indian Penal Code. 

The intention of the Government in 
adding the notetor. 40 could not have 
been the one suggested on behalf of the 
appellant before us, that the decision of 
the District Magistrate on the question 
of bribery or corrupt practice was made 
final, so asto oust the jurisdiction ofthe 
Civil Court ; in any view ofthe matter that 
intention has not. been clearly expressed 
by the language of r. 40 
added to the rule. As indicated above, 
we are clearly ofopinion that the District 
Magistrate had no jurisdiction under the 
Bengal Municipal Rules to declare the 
election of the plaintiff in the suit void 
on the ground of corrupt practice, and 
the decision of-the District Magistrate was, 
in thecase before us, ultra vires and with- 
out jurisdiction. < ; 

It remains to mention that we ‘agree 
with thelearned District Judge in hold- 
ing that it was unnecessary to deal with 
the question whether there was corrupt 
practice ornot in the case before us. In 
the result, the decision of the Court of Ap- 
peal below, affirming thedecree passed by 
-the trial court, in favour of the plaintiff in 
_ the suit, „respondent: in this appeal, is 
. 
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affirmed, and this appeal is dismissed with 
cosis to the: plaintiff-respondent. The 
cross-objection is not pressed: and it is 
dismissed without costs.. © =- ° 

“NA. Appeal dismissed. 


LAHORE HIGH COURT. 
-. Second Civil Appeal No. 3064 of 1927. 
i February 23, 1932. 
COLDSTRRAM AND DALIP Sinan, JJ. 
CHANAN MAL AND OTHERS—DEFENDANTS— 
APPELLANTS 


d Versus E 
SALIG RAM AND OTHERS - PLAINTIFFS— 
RESPONDENTS. 

Costs—Suit for contribution—Co-defendants, if 

jointly liable— Equitable principles. 
“Where in pursuance of a decree with ‘costs, the 
decres-holder recovered the costs from three of the 
defendants and they. instituted. a suit for con- 
tribution against the remaining defendants for costs 
recovered by the decree-holder, and sought to make 
all their co-defendants jointly liable: ` 

Held, that the defendants could only be liable to the 
extent of their respective shares, 

The very essence of a suit. for contribution is that 
certain monies have been paid on behalf of each of the 
defendants and in equity they would only be liable 
for the proportionate share of the costs se paid on 
behalf of all. | ie 

Second Civil Appeal from the decree of 
the District Judge, Ambala, dated the 22nd 
August, 1927, modifying that of the Sub- 
ordinate Judge, Second Class, Ambala, 
dated the 9th February, 1926. 

Mr. D.C. Ralli, for.the Appellants. 
-.Dalip Singh, J—Lal Chand and Chhotu 
sued Musammat Manohari and the alienees 
from her possession of certain. properties on 
the ground that.the property belonged to 


them and not to Musammat Manohari or her 


father Bishambar Das at all and the aliena- 
tions made by them were void as against 
the plaintiffs. The plaintiffs obtained a 


‘decree with costs against all the defendants 


inthe High Court. Those plaintiffs then 
recovered those costs from three ‘of- the 
defendants in that suit. Those three de- 
fendants Salig Ram, Ramon and Musammat 
Banti brought the present suit for contribu- 
tion against the remaining defendants for 
the costs recovered by Lal Chand and 
Chhotu. Some of the defendants admitted 
liability, others denied it and the trial Court 
gave a decreeagainst those defendants who 
had admitted the liability and apportioned 
the share- of the costs payable by them. 
Musammat-Manohari was to pay Rs. 415-13-0, 
defendants. Nos. 2 to 7 were to pay 


‘Rs. 209-3-0‘ and Parsu, defendant No. 17, 


was liable to pay Rs,. 908-4-0, 
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The plaintiffs appealed to the District 
Judge contending that all the defendants 
‘were liable and further that defendants 
Nos. 2 to 7 and Musammat Manohari were 
jointly liableto. pay Rs. 625 and, not sepa- 
rately liable to Rs. 209-3-0.and Res. 415-13-0 as 
ordered by the trial Court. The ‘first con- 
tention was withdrawn before the} learned 
District Judge.’ The second contention was 
accepted and Musammat Manohari and 
defendants Nos. 2 to 7 were made jointly 
liable to pay Rs.. 625 to the plaintiffs to- 
gether with the costsonthat amount. Parsu 
remained liable to pay the amount! decreed 
against him with costson thatamount. The 
plaintiffs’ costs in appeal were tol be paid 
by defendants Nos:2to7. | | 

Defendants Nos.2 to 7 have now comein 
second appeal and contend that the order 
of the District Judge in making them jointly 
liable along with Musammat Manohari for 
Rs, 625 is incorrect. It. is impossible to 
ascertain and neither. Counsel has been able 
to tell us how this apportionment was arriv- 
ed at in the trial Court. It is possible as 
‘suggested by the learned Counsell for -the 
appellant that Rs. 415-13-0 ‘represented the 
relative costs on the property. which was 
still in possession of Musammat -|Manohari 
and Rs, 209-3-0 represented the proportion- 
ate costs on the property alienate to defend- 
ants Nos. 2t07, The relative proportions, 
however, were not contested before the Dis- 
trict Judge and the only question is whether 
in sucha suit the present plaintiffs are en- 
titled to make all their co-defendants jointly 
liable or only liable severally to the 
extent of their shares.” | ae: 

In my opinion there can be only one 
‘answer tothis question and that is that the 
defendants can only be liable to the extent 
of their respective shares. The very essence 
of asuit for contribution is that certain 
monies have been paid on behalf of each 
-of the defendants and in equity they would 
only be liable for the proportionate share of 
the costs so paid: on behalf of all. Other- 
wise the result would be that each defendant 
-could execute his decree for contribution 
against the most solvent defendant and one 
defendant or some would be left without 
remedy against the insolvent’ defendants, 
Itis true that the present-plaintiffs might 
‘similarly suffer loss by being unable to re- 
cover the proportionate share of | 
some of the defendants but this is the result 
which flows not from the action of any of the 
‘present defendants but from the action of 
‘the plaintiffs in “choosing to recover the 
-entire costs from one-of the defendants. - - 

| 
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The result, therefore, is that I would ac- 


cept this -appeal and . give the plaintiffs a 
decree for Rs. 209-3-0 against defendants 


Nos. 2t0 7 and a decree for Rs. 415-13-0 
against Musammat Manohari. The parties 
will bear their own costs throughout. 
Coldstream, J.—I agree. 
NA. : Appeal accepted. 


RANGOON HIGH COURT. 
Criminal Appeals Nos. 3066 to 3073 
of 1932. 

November 28, 1932. 

Brown AND Ba U, Jd. 

NGA AUNG PA AND OTHERS — 

À APPELLANTS 
k VETSUS. 
EMPEROR— Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 121, 895—Waging 
war against the King—Essentials of the offence 
Rebels recruiting people to wage war and punishing 
those refusing to join them—Whether waging war— 


-Judge empowered to try cases under ss. 121-A, 122, 


121 and $96—Whether competent to try offence under 
“sa 395 without murder. f 

There are two kinds of levying war; one against 
the person of the King; toimprison, to dethrone, or 


:to kill him; or to make him-change measure, or 


Temove counsellors; the other, which is said to be 
levied against the majesty of the King, or in other 
words, against him in his regal capacity; as when a 


“multitude rise and assemble to attain by force and 


violence any object of a general public nature; that is 
levying war against the majesty of the King and 
most reasonably so held, because it tends to dissolve 
all the bonds of society, to destroy property and to 
overturn Government, and by force of arms, to 
restrain the King from rejgning according to law. 

Where with the object of overthrowing the existing 


Government, certain rebels planned a raid with a 
view of obtaining recruits from a certain place and 
‘of punishing those who did not help the rebel cause! 


Held, that those who tosk part in the raids were 


-guilty of waging war. 


A Judgé who is empowered by the Local Govern- 
ment to try cases under ss. 121-A, 122,121 and 296, 
Penal Code, is not ‘competent to.try an offence’ under 
s. 395 when no murder is involved. 


Mr. Dadachanji, for the Appellants. 

Mr. Tun Byu, for the Crown. 

Brown, J.—The eight appellants have 
been convicted in connection with the 
alleged activities of a band of rebels in 
October last. It is alleged that these rebels 
who came from the Prome District made 
a raid in the Allanmyo Sub-division ofthe 
Thayetmyo District on three ` separate 
villages. In two of these villages, which 
were .Burman villages, the inhabitants were 
asked whether they had' formed. a rebel 
association, and when they said they had 


not, a fine was inflicted on “they which was 
. 
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realized by-acts of ordinary dacoity. In 
the third village, which was a Chin village, 
little property‘seems to have been taken but 
most of the village was destroyed by fire 
rand five of the inhabitants were killed. 
The eight appellants all deny that they took 
part in these raids. They have all been 
found guilty of waging war under s. 121, 
Penal Code, and of three different dacoities. 
The first point taken on their behalf 
in this appeal is that it was not proved 
that what was done amounted towaging 
war. 

A fullaccount of the affair is given by 
the approver Maung Kyin. (His Lordship 
referred to the evidence of the ap- 
prover and other witnesses corroborat- 
ing him and proceeded). The question as 
to what is necessary to prove to estab- 
lish a charge under s. 121, Penal Code, is 
fully discussed in the case of Aung Hla 
v, Emperor: (1), (at p.413*) it was laid 
down by Mansfield, C. J., in 1781, that: 

“There are two kindsof levying war: one against 
the person ofthe King; to imprison to dethrone, or 
.to killhim; or to make him change measure or 
remove counsellors: the other which is said to be 
levied against the majesty ofthe King, or in other 
words, against him in hisregal capacity; as whena 
multitude rise and assemble to attain by force and 
violence any object of a general public nature: that is 
levying war against the majesty of the King and 
most reasonably so held, because it tends to dis- 


solve all the bonds of society, to destroy property 
and to overturn Governmant; and by fcree of 


arms, to restrain the King from reigning accord-° 


ing to law.” 

Now, it is quite clear in the present 
case that the object of the rebels to over- 
throw the existing, Government was not 
attained, but it seems equally clear from 
the evidence that that was their object. 
It is to my mind proved that this raid 
was planned with the view in part, at 


least, of obtaining recruits from the All-. 


anmyo Sub-division, and of punishing those 
who did not help the rebel cause. The 
‘latter part of this object is clearly shown 
in the treatment of the Chin village. There 
the assailants concerned themselves little, 
if at all, with obtaining property. Their 
main object was to kill and harm the 
Chins whom they looked upon as suppor- 
ters of the Government and enemies of the 
rebel cause. Throughout their raid the 
rebel band made full use of the fear in 
which the rebel organization generally was 
held at the time. They made the villagers 


(1) 135 Ind. Oas. 849; A IR 1931 Rang 235; (1931) 
‘Or..Cas. 875; 33 Or. L J 205; 9 Rang. 404; Ind. Rul. 
(1932) Rang. 65 (F.B.), 
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of Taungdi and Sindok, ostensibly at. least, 
pay fines because they had not already 
joined the rebel cause. The oath was 
administered to various members of the 
gang to take action generally against the 
Government, and three ten-house-gongs 
of Taungdi were made to swear the same 
oath. Some members of the gang may 
have made use of the raid to satisfy their 
private greed, but the ostensible object 
of the gang was generally to further the 
rebel cause in their fight against the est- 
ablished Government. I am of opinion, 


therefore, that it was proved that those 


who took part in the raids in question 
were guilty of waging war. 

Altogether 21 accused were brought up 
for trial in the case, but eight only were 
convicted. [His Lordship considered the 
evidence against San Nyun, and proceed- 
ed.] I see no reason to doubt this evid- 
ence against this appellant. The case 
against him seems to me to be clearly prov- 
ed. 


The next of the accused to be convic- 
ted was Chit Pu, accused No. 15. He has 
been identified only by the three appro- 
vers Nga Kyin, San Mya and Po Shun. 
There is no .corroboratory evidence of any 
kind in the case of this man. The evi- 
dence of an approver may in certain cir- 
cumstances be sufficient to corroborate the 
evidence of another approver, but I can- 
not see any special circumstances in the pre- 
sent case which would justify a departure 
from the ordinary rule that the evidence 
of accomplices must be regarded with suspi- 
cion, I am not satisfied that the case 
against Chit Pu, was made out. [After 
considering the case.of all the remaining 
accused, His Lordship proceeded.} As 
regards the offences of which the appel- 
lants have been found guilty, I do not 
think the convictions under s. 395, can 


be sustained. The Local Government only 


empowered the Judge to try cases under 
ss. 121-A, 122, 121 and 396. I do not 
see how it can be presumed from this 
that it was intended that an offence un- 
der s. 395, when no murder was com- 
mitted, was to be- tried under this spe- 
cial procedure. The matter is, however, 
nob of very great importance as the sen- 
tence under the various charges run con- 
currently and the dacoity at Chingongyi 
clearly amounted to an offence under s. 
396. Independent evidence corroborates 
that of the approvers as to Aung Pa being 
the leader of the party and I think, there- 
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fore, that the death sentence in his case | 
2 


was justified. 

I would set aside the two convictions 
under s. 395, Penal Code, in the case of 
each of the eight appellants. As regards 
the convictions and sentences under ss. 
121 and 396, I would allow the appeals ôf 
Chit Pu and Hla Maung and I would 
direct that they be acquitted and releas- 


ed so far as this case is concerned. With. 


regard to the convictions and sentences 
under these two sections I would dismiss 
the appeals of Aung Pa, Hpo Htun, San 
Oyun, Tha Han, Hpo Htaik and Po Tint 
and would confirm thesentence of death 
passed on Aung Pa. 

Ba U, J.—I agree. 


N.-A. i Order accordingly. 


LAHORE HIGH COURT. 
Civil Miscellaneous Petition No. 575 
of 1932. . 
October 14, 1932. 


Jai Lan, J. 
Mas, A. F.DESOUZA or MUSSOORIE 
. <- INTERVENER 
VETSUS 
ELINO FRANK AND ANOTHER — 
RESPONDENTS. 

Divorce Act (1V “of 1669,, s. 16—Application for 
dissolution of: marriage on ground of adultery of 
wife—Statement dè to absence of collusion or con- 
nivance-—Application by intervener alleging collusion 
—Notice — Parties deliberately evading service— 
Decree nisi, setting aside of—Compiaint for prose- 
cution of husband—Peénal Code (Act XLV of 1860), 
s. 194, ` 


On an application by the husband a decree nisi 
for the dissolution of his marriage with his wife was 
passed on the'ground of his wife's adultery. It was 
averred that there was no collusion or connivance. 
But before the decree was made absolute an applica- 
tion by an intervener was made under s J6, Divorce 
Act, alleging that the application for divorce was 
presented in consultation and with the active help 
of the wife andthe adulte:or. ‘Ihe intervener also 
produced certain documents and the application was 
supported by an affidavit. Notices were issued to 
the parties and also warrants for the arrest of the 
husband, but the parties deliberately evaded cervice: 

Held, that. the only course left to the court, under 
the circumstances, was to dismiss the application 
for the dissolution of the marriage and to set aside 
the decree nisi. i 

{His Lordship further directed that a complaint 
should be instituted againet the husband under s. 193, 
Penal Code and under such other section as might 
be applicable to the case.] 


Civil Miscellaneous Petition under s. 16 of 
Act IV of 1869, Indian Divorce Act, for dis- 
solution of the marriage of Respondent No. 1 


with the petitioner by setting aside the- 


. decree nisi granted on 6th March, 1931. . 
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Mr. Bodh Raj Sawhney for the Interven- 
er. ; 
Mr. C. H. Corden Noad, The Government 

Advocate, for the King’s Proctor, 
-Order.—On an application, dated the* 
20th October, 1930, made by Elino 
Frank (Francisco), son of Isaco Francisco, 
who was at the time of the application resid- 
ing at 79 Jhoke Road, Ferozepore, after 
issuing the usyal notices, I granted a decree 
nisi for the dissolution of the petitioner's 
marriage with Winnifred Frank (Francisco) 
on the tth of March, 1931. The application 
dated the 2Cth of October, 1930, was verified 
on the 18th of October, 1930, by the petition- 


‘er Elino Frank, and in that application he 


alleged that his wife, Winnifred Frank 
had commitied adultery with the second 
respondent, J. Evangelist, and that as soon 
as ihe petitioner saw respondent No. 1, his 
wife, misbehaving with respondent No. 2, 
he turned her out of his house and that 
since then respondent No. 1had been living 
with respondent No. 2, and had borne two 
children to him. The pétitioner further 


, added that “he was absolutely upset at this 
behaviour of his wife and his’ health so: 


failed him that he was unable to do any 
work for along period. and had toremain 
in hospital”, that since then respondent No. 
1 had never lived with the petitioner and 
that the petitioner had nct been able to 
present the application earlier’as he could 
not arrange for money to defray the ex- 
penses required for the same and that he 
was not keeping good health. He further 
added thatthere was no collusion or con- 
nivance on the partoftHe petitioner in the 
conduct or misbehaviour of respondent 
No. 1 with respondent No. 2. On the 
6th of March, 1931, the petitioner made 
a statement in my court in which he 
repeated the statements made in the petition 
and amplified it and again repeated the 
allegation that there was no collusion bet- 
ween him and his wife and that he had not 
in any way induced his wife to have inter- 
course with respondent No. 2, nor had he 
connived at the affair, In pursuance ofthis 
petition and the statement made by’ the 
petitioner I granted the decree nisi on the 
6th March, 1931. The case was to come up 
before me after the expiration of six months 
with a view to make the decree absolute. 
On the 10th of October, 1931, an application 
was made by Mr. Shamair Chand, Advocate. 
on behalf of the petitioner to make the decree 
nisi absolute and I issued notices to the 
parties concerned. Le 
In the meantime on the 18th of: July 
é 
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1931, an application was made by 4&.Mrs 
A.F:De Souza of Mussoorie, ‘acting as an, 
intervener, under s. 16 of Act IV of 1869, 
alleging ihdt the ‘statements made*by the 
petitioner, Elino Frank, in support of his 
petition for the annulment of his marriage 
were falseand that the petition had been 
filed in consultation and with the active help © 
of both the “resporidents. Itis further al- 
leged that, in spite of the misbehaviour of 
respondent No. 1 with respondent No. 2 to 
the knowledge of the petitioner, all, that. 
isto say, the petitioner and the two res- 
-pondents, have been living together as one 
family ; andin support of her allegations 
the intervener hasmade mention of several 
facts in her application and has also pro- 
duced certain documents. This applica- 
tion by the intervener is supported by an 
affidavit. ; | o i 

Thaveissued several notices tothe peti- 
tioner and the two respondents, also warrants 
for the arrest of the petitioner, but itap- 
pears that they have been deliberately evad- 
ing service. Under the circumstances, the 
only course left to me isto dismiss the ap- 
-plication forthe dissolution of the marriage 
and ‘to set aside the decree nisi passed by 
me on the 6th of March, 193]: | 

1 further direct, under s. 476 of the 
Criminal Procedure Code, that a complaint 
be instituted against the petitioner Elino 
Frank (Francisco) under s. 193 of the Indian 
Penal Code and under such other section 
as may be applicable to his case. The 
learned Government , Advocate, who has 
appeared before me in these proceedings 
on behalf of the King’s Proctor, will be 
‘requested to’ prepare r 
Saba it for iy signature, The complaint 
shall be filed in, the court of- the District 
Magistrate of Lahore. | Be a 

NA. ap ‘Order accordingly. 
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SIND JUDICIAL COMMISSIONER'S 
` Niue F ` COURT. < 
Reference No. 124 of 1931, 
December 16, 1982. 
Aston AND RUPOHAND, A. J Os, > 
COMMISSIONER or INCOME-TAX, | 
BOMBAY . | ; 
_. versus 5 Hey 
KHEMCHAND, RAMDAS—Oppongnt. . 
Income Tax Act (XI of 1922), ss. 24, 66—Court Fees 
Act (VII of 1870), 8: 4,Schs, I & {li—Bad debts— 
Right to treat debts as bad—Pariner taking document 
from another partner for latter's share of loss— 
Failure to pay—Former partner's right to, claim 
pc teat Sent oe 
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deduction—Reference — Court-fee — Practice—Refer-. 
ence— Right to begin and right to reply. hi 

The assessee résided in British India and carried 
on business in Bunder Abas outside British India 
in partnership with one L. In this business there- 
was loss aud ih 1924 he obtained a document from L, 
for Rs 46,229 being the share of the loss which L had 
to bear; Lagreed to pay thisamount in certain in- 
st@iments. In the assessment for 1926 the asseesee 
claimed ‘that from „his income a deduction of 
Rs 10,229 being the amount due to him on these 
three instalments be made asthis amount had become 
an irrecoverable debt and had been written off by 
himas a bad debt during that year. The Income 
Tax Officer refused to reduce the assessable income 
by this amount on two grounds, viz. (a) that the loss 
was suffered outside- British India and (b) that the 
loss was a. capital loss’ and could not therofore be 
entertained. On reference by the Commisgioner: 

Held, ii) thatas the assessee was being taxed per- 
sonally it was open to him to say that on a settlement 
of accounts of the old partnership he treated the 
amount due by L asa loan made by him personally to 
L and that the loss which he consequently sustained 
on account of the failure ‘ef L to pay back the loan 
isa loss which he is entitled to claim credit for in 
assessing the profit which he has made in respect of 
ull kinds of businessés carried on by him in the year 
of assessment ; os h RH 

(iu that if a part of the debt due by Lon the 
document which he executed in favour of the assessee 
after the settlement of accounts did really become ir- - 
recoverable during the period in question, there can 
be no doubt that the assessee would be entitled to 
claini that this amountbe taken into accovnt in 
ascertaining the net profit which is liable to income- 
tax, provided of course the assessee has maintained 
his accounts ina mercantile way and can satisfy the 
income-tax authorities that the document executed 
in his favour wasa bona fide transaction. Commission- A 
er of Income Tax, Central Provinces v, Sir S. M.. 
Chitnavis (1), followed. J i 

Nocourt-fee is payable ona reference unders 66, 
Income Tax Act. oa 

The practice to bè, followed in reference under s., 
66 should be-that the Counsel for the assesses should , 
begin and should also have a rightof reply. : 

Quere Whether the Counsel for the Crown as 
such should be afforded a general right of reply or: 
not. Killing Valley Tan Co. v. Secretary of State 
(2) and Marquis of Ohandos v. Inland Revenue Com-. 
missioners (3), referred to. ` 


. Mr. CM. Lobo, for the Comissioner of 
Income-Tax,-Bonibay. ' 
_ Mr. Kimatrai Bhojraj, for the Opponent. 


Judgment.—This a reference under 
s. 66, cl. (2), Income-tax Act. The assessee 
is a resident of Shikarpur and carries on 
business inter alia at Bunder Abas outside 
British India. ‘From 24th October, 1919, to 
8th November; 1923 he had one Lokumal 
Newandram as his working partner in the: 
Bunder Abas business: and there was a loss. 
during those years. In December, 1924, the 
assessee settled- accounts with -Lokumal. 
at Shikarpur, and it was- then found that- 
Lokumal hadto pay Rs: 36,134 as his share” 
of the loss in the Bunder Abas business and ` 
that he had to-pay a further sum of Rs. 7,165 
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ab the amount drawn by him for his personal 
expenses. For these two sums the ‘assessee 
obtained from Lokumal a? document by 
which Lokumal agreed to pay the same in 
certain instalments. Weare now concern- 
ed with only three of such instalments 
which became due on Ist December, 1924, 
156 June, 1925 and Ist December, 1925, and 

' were not paid. 

For the purpose of his supplementary, 
income-tax assessment for the year 1926-27 
the assessee produced‘ his previous year’s 
account ending with Chait 1, Sambat 1982,, 
or ilth May, 1926, and claimed that from his, 
income adeduction of Rs. 10,229 being the 
amount due to him on these three instal- 
ments bemade as this amount had become an 
irrecoverable debt and had been written off by 
him as a bad debt during that year. The In- 
come tax Officer refused to reduce the assess- 
able income by this amount ontwo grounds, 
viz., (a) that the loss was suffered outside 
British India and (b) that the loss was a capi- 
tal loss and could not therefore be ‘entertains 
ed. On appeal the Assistant Commissioner 
upheld the decision of the Income Tax Officer 
and said: 

P . » how and why Rs. 10,229 alone is regarded 
as irrecoverable and not; the entire amount is not at 
all casily apparent. However this may be, from the 
above brief recital of thë factsit is evident that the 
item arises because of ‘past years’ losses incurred 
abroad tò the set off of which a second time appellant is 
not entitled since ro far as he is concerned, subsequent 
to Sambat 1979, the so-called bad. debt is really a 
depletion ofhis capital’. | ` 

The assessee then claimed a reference” to 
this court.. The Commissioner of Income-tax 
has acceded to his request and has pro- 
pounded the following question of law for 
our consideration: , f 


“Whether in the circumstances of the case thè 
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Assistant Commissioner and the Income Tax Oficer.. 


correctly and legally declined to allow from his total 
income Hable to tax in British India a deduction on. 
account of an item of Rs 10,229 which was a part of; 
the total amount of Rs 46,229 due froma partner in, 
a foreign business on account of losses made therein 
in past years and amounts withdrawn by him for 
personal expenses and interest thereon.” | 
On that question the Commissioner has, 
expressed the following opinion: E] 
“In my opinion the above amount has been rightly‘ 
disallowed as there is no provision in the Income-tax- 
Act under which such a claim can be allowed,” ' 
This opinion is dated 27th September, 1930: 
and was given two years prior to the deci-; 
sion of their Lordships of the Privy Council 
in the case of Commissioner of Income tax, 
Central Provinces v. Sir S. M. Chitnavis (1). 
(1) 187 Ind. Cas, 772; A I R 1932 P C178; 59-1 A 2e0;* 
Ind. Rul (1932) P O211; 36 O W N 797; (1932)A L J 
647: 34 Bom.L R 1071; 55 O L.J 575: 36 L W 49; 
(1932) M W N 782; 28 NE R 205; 90 W N 737; 63 MU 
L 7381P.’ ; ae ets i 
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In that case with regard: toa somewhat 
similar contention raised before their Lord- 
ships that there is no provision in the Act 
under which a claim for loss in respect of a 
bad debt may be allowed, their Lordships 
have said at p. 296* as follows: 

“Although the Act nowhere in terms authorizes the 
deduction of bad debts of a business, such s deduction 
is necessarily allowable. What are chargeable to 
income-tax in- respect of a business are the profits 
and gaine of a year; and in assessing the amount of 
the prefits and gains of a year account must necessari- 
ly be taken of all losses incurred, otherwise you 
would not arrive at the true profits and gains. Sut 
the losses must be losses incurred in thatyear You 
may m t, when setting out to ascertain the profits and 
gains of one year. deduct a loss which bad in fact been 
incurred before the commencement of that year . 

. Whether a debt isa bad debt, and, if so, at what 
point of time it-became a bad debt, are questions 
which in their Loruships’ view are questions of fact,, 
to be decided in the event of dispute by the appro- 
peel? tribunal and not by the ipse dizit of anyone 
else, 

In view of these observatiors there can 
be no question that the opinion expressed’ 
by the Commissioner cannot be maintained. 
The mere abeence inthe Act ofa provision 
for lcss in respect of a time-barred debt is. 
no ground for disallowing it; but whether’ 
such loss could beclaimed in any particular’ 
year or not is a question of fact depend- 
ing upon the circumstances of each case,” 
The firm at Bunder Abas is not being assess- 
ed as such and so there is no question that 
the loss of the firm in which- Lokumal was’ 
not a partner cannot be claimed ‘from the 
firm.’ In'the present case thé assessee’ is be- 
ing taxed personally and it ig’ 
open te him to say that on a settle. 
ment of accounts of the old partnership he’ 
treated the amount due by Lokumal as a’ 
loan made by him personally to Lokumal 
and that the loss which he consequently 
sustained ‘on account of the failure of 
Lokumal to pay back the loan is a loss 
which he is entitled to claim credit for in 
assessing the profit which he has made in 
respect of all kinds of businesses’ carried on 
by him in the year of assessment. It would 
appear that this is permissible to him - 
under s. 24, Income-tax Act, which provides 
that where any assessee sustains a losg’ 
of profits or gains in any year “under any 
of.the heads mentioned ins. 6; he ‘shall be’ 
entitled to have the amount of loss set off’ 
against his income, profits or gains under 
any other head in that year. - 
` I£ therefore a part of the debt due 
by -Lokumal on the document, which he’ 
executed in. favour of the’ assessee after. 
the settlement’ of accounts- did really besi 
",*Page of 591 AAE a 
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come irrecoverable during the period in- 


question, there can be no doubt that the 
assessee would be entitled to claim that 
this amount be taken into account in 
ascertaining the net profit which- is liable 
to income-tax, provided of course the as- 
sessee has maintained his accounts ina 
mercantile way and can Satisfy the income- 
tax authorities that the document executed 
in his favour was a bona fide transaction. 
Whether the loss on Bunder Abas business 
carried on by the assessee in partnership 
with Lokumal had been claimed from the 
income-tax authorities by the assessee in 
any previous year or whether the assessee 
obtained a colourable document from 
Lokumal knowing full well that Lokumal 
was not in a position to discharge his 
liability and that by the simple process of 
getting a formal document from him the 
assessee would be able to claim rebates for 
income-tax during profitable years are 
questions of fact which are for the Income-tax 
authorities to consider. 

In view of the opinion. entertained by 
the Income-tax authorities, before the deci- 
sion of their Lordships of the Privy Council 
referred to above, they have probably not 
correctly applied their minds to the facts 
of this case. So far as the question of law 
is concerned we have’ answered it above, 
and it is now for the Income-tax authorities 
to deal with the questions of fact. We 
think that in the circumstances of this .case 
the assessee should have his costs from the 
Commissioner, but such costs shall be 
limited to the amount which he has deposit- 
ed with the Commissioner under the provi- 
sions of s. 66 (2) of the Act and we order 
accordingly. Two more points remain. 
The office has raised an objection with 
regard tothe court-fees. 
Fees Act, inter alia, provides that no docu- 
ment’ is to be received by a Courtin the 
exercise of its jurisdiction «s a Court of 
yéference ur revision unless in réspect of 
such document there be paid a fee of an 
amount not less than that indicated by. 
either Sch. I or Sch. 2, Court Fees Act, as 
the proper fee for such document. When 
we refer to Schs. 1’ and 2, Court Fees Act, 
we find no mention of the court-fee payable 
on a reference under s. 66, Income-tax Act. 
We accordingly think that no court-fee is 
payable on this reference and thatit is in 
order. 


The other point which Has been raised, 


before us is the question whether the Counsel 


for the-assessee or the Government Pleader 


has the right to begin. In Killing Valley 
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Tea Co. v. Secretary of State (2),Sir Ashutosh 
Mukerji,Ag. OC. J.,and Fletcher and Chaudri, 
JJ., expressed the view that ona reference. 
unders. 5] of the old Income-tax Act cor- 
responding tos. 66 of the present Act, the 
Counsel for the assessee has a right to begin- 
and consequently he has also a right toreply. 
Their Lordships did not consider the 
further question discussed in Marquis of 
Chandos v. The Inland Revenue Commis- 
stoners (3) as to the right of the Attorney- 
General as such to a general reply. We 
agree with the view expressed by the 
Caleutta High Court in that case and think’ 
that the practice to be followed in refer- 
ences under s. 66 should be that the Counsel 
for the assessee should begin and should 
also have a right ofreply. The question 
whether the Counsel for the Crown as such 
should be afforded a general right of reply 
or not need not be considered at present. 

A. Reference answered. 

(2) 61 Ind. Cas. 107, A IR 1921 Gal. 40; 320 LJ 
421; ANO 161 
. (3) (1851).6 Ex 464,20 LJ Ex 269;2LM & P 311; 
115 E R 624. ` ; 
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_ LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal 
No. 723 of 1930. 
November 21, 1932. 
Tapp, J, i 
CHUNI LAL, OFFICIAL RECEIVER, 
AMRITSAR—APPELLANT: 
_  , versus 
Musammat ATTAR KAUR—Opsgctox 

.AND ANOTHER—INSOLVENTS ~ RESPONDENTS. 

Custom (Punjab) —Widow—Re-marriage - Forfeiture 
of life interest—Jats, exception to rule—Death of 
proprietor leaving two ‘widows—Re-marriage of one 
—=Forfeiture—Retention of her name in Revenue 
Records—Adverse possession—Rights of reversioner, 
tf affected. ` ; 

In the ‘absence of custom the re-marriage of a 
widow causes-a forfeiture of her life interest in her 
first husband's estate which then reverts to the 
nearest heir of her husband. An exception to this 
rule is now well recognized among Sikh Jats of 
the Punjab where the widow marries her first 
husband's brother. f 

A co-widow on re-marriage forfeits her right to 
take the other co-widow's right by survivorship and 
on the death of the latter it reverts to the rever- 
sioner. ; 

Where a person dies leaving two widows and 
one of them-re-marries, the estate ofthe deceased. 
passes tothe other widow. The mere fact that the 
ré-married widow's name is retained inthe Revenue 
Records, is not sufficient to place har in adverse 
possession of her share qua the co-widow, and the. 
Tights of the reversioner will not be affected due to- 
her intervening between the estate andthe rever- 
sioner. Desa v. Dani (1), distinguished. : 
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` Misééllaneous” Sectind = Civil’ Appeal from 
an ordéf of thé “bistiitt Judge, “Aintitsar,’ 
dated the 23rd February, 1932: “a fiiniing that” 
of’ the Insolvént’’ Estates” Court, Amititsal, 
dated thé 17th February, 1931. 
Mr. Harnam Singh, for the Appellant: e,r 
“Mr. Shambu Lal Piri, for" the: Réspond- 
ents. ` 
Judgment. - The- question’ arising for: 
detérmination in’ this” sécond™ appeal ` is 
whether cértain agiicultiral land“vésts in thé” 
Official “Receiver” as* the” representative of” 
Teja Singh who was’ adje edicatéd'an_ insol-" 
vént on the 25th: J: anuary 1927° or’ whethér‘ 
itis’ thé property of Musantniat Atar: Kaur’ 
respondént-objector: ike 
‘The property” originally ’ belonged ` to on 
Thaktir ‘Singh’ who died prior’ “to 1915 ¢ eave 
ing two widows Musaminat Atar ‘Kaur’ \rés-" 
pondént) “and Músämmatť Indar Kaur anda’ 
sin named 'Ohattar* Singh. The last named” 
died in 1915 and the estate of Thakur Singh ' 
was mutated in “favour” of the two: widows 
jointly. 
The insélvent Teja: Singh’ is a cousin’ and 
reversioner of Thakar Singh" and ‘married ` 
his widow Musammat Atar Kaur on the 30th 
November 1915. Two days prior to this 
marriage, i. e., on the 28th November Teja 
Singh executed an: agreement whereunder- 
he-abandoned his reversionary rights in the - 
estate of’ Thakar- Singh -in- -consideration of: 
his -marriage with- Musammat Atar Kaùr: 
, Musammat Indar Kaur, the other- widow,. 
having died on the 22nd-December 1925 the 
whole property dévolved by survivorship-- 
on Musammat~ Atar: Kaur: wha is: shown 
as‘ the owner: and in -posséssion in the 
-révenue papers. - 
-On the Official: Receiver proceeding : 
agéinst-the property’ Musammat Atar: Kaur 
prêferred“-an 1 objecbionsand the Insolvency 
Cotirt upheld the-objection:.on: thé ground- 
that-Musammat- Atar: Kaar-having- married 
thé brother o@her- deceased: husband (which 
heis’ not)-had not ‘forfeited hec: life‘estate. - 
The agreement-mentioned-above: was - also- 
rélied on-as depriving: Teja‘. Biright.af- his- 
reversionary-righti: .-- 
- On tappeal- by- thev Official: Wa SANA fies 
léarned District: Judge: affirmed:the ordér 
of’ the Insolvency? Court: but on somewhat. 
difêrent grounds:- - s5 
“Now ‘on- the? déath« of¢Thakur. Singh: ‘his: 3 
two widowsisuéteeded: jomtly cand oni thé: 
deäth of Miisammat:Indar: Kaur, thet resu- 
pondent, Musammat Atar Kaur would take 
the whole estate by survivorship provided } 
her. remarriage‘to-Teja-Singh did not entail 
forfeiture of her own share (paras. 12 andi” R 
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“ot Rattigan’s’ Digést, “ji Ht edition). In 
pira. 3d of ‘the Digest itis- remarked, that 
in ths absence of custom the re- “Marriage of 
a widow causes a forfeiture of her *lifé-in-, 
téřest in ler first husband's estate whith 
theñ reverts” to the’ nearest heir of her” 
husband... f 
An exception to this rule is “now well re- 
cogiiised among Sikh Jats of the province 
wheré' the widow marries her first husband’s 
bréther but this exception would not govern 
the present case as Teja Singh i is the cousin 
of” ‘Thakar Singh: 
The learned District Judge on the authority 
of Desa y, Dani (1) held that where a widow - 
after’ réMarriage continues in posséssion 
of her deceased husband’s land and is en- 
tered in the revenue papers asin possession 
thereof, she acquires by adverse possession 
absolute titlé to the widow's estate. - Con- 
sequently as the proceedings against 
Musammat Atar Kaur commenced more 
than 12 years after her remarriage, she had 
acquired adverse possession of the widow's 
estate against Teja Singh and the Official 
Receiver who now represents him. 
The correctness of this view is, however, 
open to doubt as it seems to overlook: the 
fact that in the presence of the other widow 
Musammat Indar Kaur, the forfeiture arising 
out of the remarriage of Musammat, Atar 
-Kaur could not affect “the reversionary rights i 
of Teja Singh. l 
\ The whole estate of Thakur Singh passed 
to Musammat Indar Kaur and the mere retén- ` 
tion of Musammat Atar Kaurs name in the, 

revenue records would enot place her in 
adverse possession of her share qua the - 
cé-widow and owing to “her intervening 
between the estate and the reversioner the 
latter's rights would not, in my judgment, 
be affected. 

Assuming, ‘however, that Musammat Atar 
Kaur for the reasons stated remained. in. 
adverse possession :of her share .qua both 
Musammat Indar Kaur and Teja» Singh) It 
fail to see how this possession. can.extend' to 
the share of Musammat Indar Kaur who as 
mentioned above only died “im 1926." ‘The 
conclusion téached by the -learned District 
Judgéas to Misammat Atar Kaut being ` 


: entitled: toretain’ this’ share i ising my opinion ` 


i wrongs 
"In‘view;’ however, of: ‘the agréement ~“ efi: * 
téréd‘into by Teja Singh and which T think 
should ‘be’ enforced, E do not consider it ‘ne- 
céasary< to ‘definitely decide ~ whether ad 
parin Misammat Atar Kaur ‘his act 
Ind. “Oas. 238; A AIRI 199 Lah; ; B21; Indy: 
(A jana ag a A 
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quired adverse possession in respect of her 
half share. Teja Singh and as representing 
him the Official Receiver have no claim to 
this half of the property. 
“ As regards the other half which was un- 
affected by the agreement it is clear that 
Musanimat Atar Kaur in consequence of 
her re-marriage forfeited her right to take 
this by survivorship onthe death of Musam- 
mat Indar Kaur and it, therefore, reverted 
to Teja Singh and through him now vests 
in the Official Receiver. 

Iacceptthe appeal to the above extent 
with half costs throughout in favour of the 
Official Receiver. 

NA. Appeal accepted. 


BOMBAY HIGH COURT. 
ivil Application No. 176 of 1932. 
September 23, 1932. 
MURPHY AND Nanavatr, JJ. 
JIVANLAL VRAJRAI DESAI 

AND OTHERS — APPLICANTS 


VETSUS 
VRAJLAL POCHALAL PATEL 
AND OTHERS— OPPONENTS. 

Civil Procedure Code (Act V of 1908), 3. 109~ 
Interlocutory judgment remitting issue to lower Court’ 
—Final judgment on receipt of finding—Leare to 
appeal to Privy Council—Limitation—Limitation Act 
(IX of 1908), Seh. I, Art, 179. 

_ Where the High Court passed an interlocutory 
judgment and remitted an issue for finding to the 
lower Court and on receipt of the finding passed a 
final ties eve : ; 

eld, that an appeal to the Privy Council lay against 
the final judgment and that an application tor leave 
to appeal could be made within ninety days of the 
final decree. 5 ; 

An interlocutory order sending down an issue to 
the lower Court cannot be put on the same footing 
as a decree confirming a preliminary decree for 
accounts. : 


Jivanlal applied on February 15, 1932, 
for leave to appeal to His Majesty in 
Council. 

. Mr. G. N. Thakor (with him Mr. M. K. 
Thakore), for the Applicants. 
Mr. A. G. Desai, for the Opponents. 


Nanavati, J.—Applicants ask for leave 
to appeal to His Majesty in Council against 
a decree of this court for a sum of 
Rs. 32,791-15-6. This court reversed the 
decree of the Original Court, and prima 
facie leave would be granted as a matter 
ofcourse. But Mr. Desai for the respond- 
ent has objected to the grant of leave, on 
the ground that on January 14, 1931, this 
court passed an order, which he contends 
was a final order under s. 109 of the Civil 
Procedure Code, against which the applicant 
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was bound to appeal, and that he not 
having done sa, is now barred by limitation 
from challenging that order. He urges 
that the points taken in the memorandum 
of appeal are all directed against the find- 
ing reached in the order of January 14, 
1981, and he therefore, contends that such 
an appeal isnow barred. The judgment of 
this court of January 14, 1931, is headed 
“Interlocutory Judgment”. It set aside the 
conclusion of the trial Court that the defend- 
ants-lessors were under no liability to replace 
the buildings and machinery on a certain 
piece of leased land, which had been 
destroyed or damaged by fire. The trial 
Court had not gone into the questions whe- 
ther the plaintiff had spent the amount 
mentioned by him in the plaint on the build- 
ing and the machinery, and whether the 
defendanis were bound to pay this sum or 
any portion thereof, and had dismissed the 
suit with costs. The High Court. having 
come to the conclusion that the defendants 
were liable,sent down the following issue 
for a tinding to be returned to this court with- 
in three months :— 

“nhat amount had the plaintiff-appellant expend- 

ed on the building and thechimney in 1924 and how 
much are the defendants liable to repay under cl. 18 
of the agreement (Ex. 38) ?” 
On the finding of the trial Court being 
returned by its judgment, dated November 
18, 1931, this court made the decree in 
favour of the plaintiff for Rs. 32,791-19-6 
with interest and costs, 

‘In the first place, I cannot agree with Mr. 
Desai’s contention that the order of Jan- 
uary 14, 1931, was a final order of the kind 
referred to in s. 109. Although it says, ‘we 
allow the appeal”, and mentions that costs.. 
were to abidethe final decree, yet it did not 
in terms set aside the decree of the lower 
Court. All that the court purported to do 
was to senddown an issue for a finding 
under O. XLI,r.25. Mr. Desai has relied 
on two cases for the view that such an order 
must be regarded as a final order, viz., 
Saiyid Muzhar Hossein v. Bodha Bibi (1) 
and Rahimbhoy Habibbhoy v.C. A. Turner 
(2). In Saiyid Muzhar Hossien v. 
Bodha Bibi (1) the order of the High 
Court remanding the case to the lower 
Court was under s. 562 of the old Code, 
which corresponds toO. XLI, 1.23. When 
acting under that. section, the court reverses 
the ` decree of the trial Court and remands 
the suit to that court with directions to re- 


aC) 17 A 112;.221A1;5 MLJ 20; 6 Sar. 580 
on B 155; 18 1A 6; 5 Sar. 639; 15 Ind. Jur, 35 
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admit the suit under its original number and 
proceed to determine it. ‘The Appellate 
Court, therefore, when passing such an order, 
washes its hands of the matter, and directs 
the Subordinate Court to dispose of it . ac- 
cording tolaw. Thatis not what happens 
when an order is made under O. XLI, 7,25, 
nor has it happened in the case before us, 
because the order of the High Court of 
January 14, 1931, left the decree of the trial 
Court standing, which was in favourof the 
applicant. It would be a most anomalous 


position if a party were bound to goin appeal, 


to His Majesty in Cotincil when he had a 
decree standing in his favour. 
In the Bombay case relied on by Mr. Desai 


there had been a preliminary decree for- 


accounts which on appeal was confirmed and 
leave to the Privy Council was refused by 


the High Court at thatstage, but the appeal. 


was admitled by Privy Council on an appli- 
cation for special leave. Now, Ido not think 
that aninterlocutory order sending down an 
issue tothe lower Court can be put on the 
same footing as a decree confirming a pre- 
liminary decree for accounts. The High 
Court had dismissed the appeal and disposed 
of the case as far as that Court was concern- 
ed. But in the case before us the High Court 


disposed of the appeal only by its judgment ` 


of November 18, 1931. Ido not think, there- 
fore, that either of the two cases really sup- 
ports Mr. Desai's contention. 

The second answer of Mr. Thakorto the 
objection taken is that it is not disputed that 
his chent has a right of appeal against the 
decree passed by this court on the judgment 
of November 18, 1931, and that when he has 
that right, it is for the court to which he 
appeals to consider what points he is entitled 
to urge in such an appeal. J think this con- 
tention isright. Moreover, if the principle 
ofs. 105 (1) of the Civil Procedure Code 
applies, it is clear that in an appeal froma 
decree the appellant is entitled to challenge 
it on the ground of any error, defect or irregu- 
larity in any order effecting the decision of 
the case. It is true that s. 105 (2), Civil 
Procedure Code, does not apply to appeals 
to the Privy Council, but I see no reason why 
the principle of s. 105 (1) should not be ap- 
plicable to such appeals. Indeed the fact 
that s. 105 (2) does not apply to Privy Council 
appealsis an argument against Mr. Desai’s 
present contention. If an appeal to that 
tribunal cannot be ruled out on the ground 
that the party concerned did not appeal 
against an order of remand by which the 
case was disposed of as ‘far as the Appellate. 


Court was concerned, much less can it be. - 
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barred by reason of the party not having 
appealed against an order sending down 
anissue to the lower Court. The former is 
clearly better entitled to the deseription ‘fina 
order’ than the latter kind of order. . 
` The third ground taken by Mr. Thakor 
was that if he was obliged to appeal against 
the order of January 14, 1931, it was not 
possible for him to put a valuation on the 
appeal, because it had not then been deter- 

mined what sum he was liableto pay. There ` 
might be an answer to this contention, but 
I think thaton both the grounds mentioned 
before, the applicant has a right to go to 
His Majesty in appeal, though he did not 
file any appeal against the order of January 
14, 1931. In my opinion, therefore, the ob- 
jection has nosubstance, and the application 
must be granted. A certificate will be 
granted that as regards amount or value 
and nature the case fulfils the requirements 


of s 110, Civil Procedure Code. Costs to be 
costs in the appeal. 

Murphy, J.—I agree. 

Na. Application granted. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Revision Application No. 210 
of 1932 


January 31, 1933. 
ASTON AND MEHTA, A. J. Cs, 
KALURAM NENURAM—Appuicantr 
“versus ` j 
EMPEROR— Opposite PARTY. 
Penal Code (Act XLV of 1860;, s. 852—Warrant 
of Civil Court--Judgment-debtor absent from his house 


* —Pardanashin wife of judgment-debtor in the house— 


Judgment-creditor pushing open door regardless of 
warning —Physical and mental pain caused to lady— 
Offence—Civil Procedure Code (Act V of 1908), 
s 62—Applicability of. i 
Where a warrant of the court is being executed at 
the instance of the judgment-creditor and the judg- 
ment-debtor is not in his house but his pardanashin 
wife alone is there and the creditor is warned that 
she will resent intrusion, the creditor is not entitled 
to push open the door, and is liable under 
5. 32, Penal Code, if the consequences of the 
push given byhim causes great pain and distress 
to the lady both mental and physical. Section 62, 
Civil ProcedurejCode, applies to the case and- the 
bailiff is-the person who is to take such action as is 
necessary under s. 62 and not the judgment-creditor. 
, Mr. Rewachani Vassanmal, for the Ap- 
plicant, es < 
Mr. C. M. Lobo, Public Prosecutor, for the 


Grown. z bee at saka 

a on, A, J. C.—This isan application 
for revision of the conviction and sentence 
by the learned Additional City Magistrate, 


BÒ 


Karachi, who ċònvicted the applicant under 
s. 352 of the Indian Penal Code and sentenc-. 
ed him to pay fine of Rs. 50or in default. 
to ‘one months rigorous imprisonment and. 
directed that out of the:fine if} realised a 
sum of Rs. 30..was to be..awardedito the 
coriplainant'as compensation under s. 545, 
Criminal Procedure Code. i - 

The case for the complainant was that the 
| accused: went. to the complainant's. house 
with a bailiff to execute a -distress warrant: 
The bailiff:called out the name of the judg-. 
ment-debtor, namely, “Master. Ghulam 
Nabi”, butzthere was no reply. The wife 
of the judgment-debtor,. who was absent, 
was sitting in the verandah. On getting 
no reply- to the call: of: “Master Ghulam 
Nabi,” a- boy: was- sent. into. the: verandah, 
to see whether. the judgment-debtor was 
present. The boy went: out and reported 
that he was not:there. The accused, who was 
the -judgment-creditor; thereupon raised the 
pardah ofthe door. The.lady inside, name- 
ly, Sarwari Begum, who was. pardanashin 
lady,- seeing: strangers standing in front of 
her dcor which was open went to the door to 
shut it. The accused gave the door a push 
and the lady gave a shriek and fell down. 
She wasin great pain.-and unconscious. She 
was taken to hospilal and „treated for- some 
time, viz., about 20 days; 

‘The defence deny that’ any such accident 
took place. According to the accused, all 
that happened was that they called “Master 
Ghulam Nabi” but when no reply .came, the 
party went away. Accused said-he did-not 
raise the, pardah of the door; hedid not 
push -the door open: he did not: see.any boy 
and, that he was not guilty. l 

The learned Magistrate was impressed by 
the evidence of witnesses called by the 
complainant. He said that Wali Mahomed 
seemed a respectable and reliable witness; 
he was'an old man and a neighbour of the 
complainant: Similarly Assanand was not 
interested: in the complainant. He was of 
the opinion that thẹ accused pushed the 
door, that it.struck Sarwari. Begum in the 
abdomen and caused her great painand 
that she fell down unconscious. 

. The learned Magistrate seems to me to 
have rather gone out-of his way in making 
an unjustifiable:attack on bailiffs. He said 
that * bailiffs: are generally known to be 
“handin hand with decree-holders”: - It:is 
difficult- to understand what the -learned 
Magistrate precisely meant. by this -im- 
putation. My own: experience: of -bailiffs 
and itis a~fairly extensive one’ is that they 


generally-err- on the side of-caution, The. 
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learned Public Prosécuior does not seek,.to 
the imputation that bailiffs are 
generally known to be hand. in hand with 
decree-holders... 

, 1 see no reason however to differ from the, 
conclusion. ofthe. learned Magistrate.. that 
the’ .accused.pushed : open;;the; door, and, it 
follows. from: the. fact. that . it. caused,. the 
lady great. pain in the abdomen and that she 
fell down: unconscious, that'the door must 
have. been.. pushed:.in.: a., violent. manner. 
The accused - had: no justification. whatever 
in . violently pushing open tae, door;of the 
house . ofiia...pardanashin ladys He: was 
warned by an Assistant. School, Master 
belonging to. the. schoob of; the: lady's 
husband ‘that the. lady_ inside.. the: house. 
observed strict pardah;. he wasnotithe person, 
executing: process, he was merely, a person 
executing. a. decree. accompanying the 
person. executing process for the. purpose 
of:pointing.out. property: im the: circum- 
tances:he was- not entitled to push open 
the door; it was for the bailiff to take such 
action as was necessary under s. 62, Civil 
Procedure Code. The consequences of 
the. violent push given by the - accused 
were. very serious. His. action: caused 
great pain and distress to the lady both 
mental and physical and I seeno reason 
for reducing the sentence which ,has been 
inflicted. In the circumstances I would 
dismiss this applicatior. | 
: Mehta,. A. -J. C.—I would like to add 
just a few words. ; 

‘The established facts are that. at the — 
pertinent moment, that is, when the process 
of the court, namely, the warrant was. being. 
executed at the instance ofthe applicant, 
(a judgment-creditor),the judgment-debtor 
was not in the house; but his parda- 
nashin wife was; and that the applicant 
was warned that she would resent intrusion. 
Under ‘the circumstances it is not open to 
the applicant to contend. that cl. (3); of s. 62, 
Civil Procedure Code, had no application 
whatsoever, The clause;reads as follows: 

“Where a room ina dwelling house is in the actual 
occupancy of a woman who according to the. customs 
of the country does not appear in public, the person 
executing the process shall give - nctice to,such- woman 
that she is at liberty to withdraw; and after allowing 
reasonable time. for her to withdraw. and, giving her- 
reasonable facility. for, withdrawing. he may enter 
such room for the. purpose of seizing the property, 
using at the same- time every - precaution -consistent 


with these-provisions; to prevent its clandestine -.re-~ 
moval,’ 


: It-has been put forward on behalfof the . ° 
applicant that he was the person who was 
executing -the process and as such he was > 
justified. in. using force after having duly” 
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gained access to the dwelling house of the 
complainant; but if he can be considered as 
the person executing the process, that is, the 
warrant, he ought to have given ,notice:to 
the woman that she was at liberty to with- 
draw. It is clear that he did nothing of 
the sort. > ae 

It is contended that the -cl. (3) does not 
apply to the facts of this particular case, 
because the pardanashin lady was in her 
verandah and notin her room. There is 
no such distinction made in the section 
itself. From the very fact that the ap- 
plicant was most anxious to pushthe door 
open, it may be presumed that the rest ‘of 
the verandah must have been enclosed, and 
no ingress into the chamber could be obtain- 
ed by any other means than through ithe 
door. That being so, by whatever name 
that portion of the house may be called, it 
can be considered, in my opinion, as a room 
in a dwelling house. The fact that it was 
inthe actual occupancy of the woman is not 
and cannot becontroverted. Itis unreason- 
able to suppose that a pardah lady’s privacy 
has to be respected ifshe is inan inner 
room ofher house, and not in an, enclosed 
veran lah, That being so, although the 
applicant was nota person executing the 
warrant, still even if he thought he was 
justified in considering himself as a person 
executing the warrant he had to give the notice 
-required by cl. (3) of s. 62, Civil Procedure 
Code. He cannot plead his ignorance of law 
as an excuse; so the protection of s. 79, 
Indian Penal Code cannot avail him. J 
therefore concur in the order proposed by 
my learned brother that this application 
should be dismissed. 

N. Application dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
` COURT 


Civil Revision Application No. 541 of 1931. 
November 18, 1932. TuT, 
GRILLE, A. J. C. . 
RAJJUPURI GOSAI—APPLICANT 
versus , 
DEWA AND ANOTHER - Non-APPLICANTS. ` 
Civil Procedure Code (Act V of .1908), s 115— 
Revision ~Other remedies not exhausted—High Court, 
if can be approached in revision . f 
When the applicant ‘in revision has other remedies 
open to him provided ‘by law which have not been 
exhausted, the High Court should ‘not ‘be approached, 
in revision Although the matter may have to be de- 
cided by the High Oourt ultimately ‘the provisions of 
_the Civil Procedure ‘Code should not be ignored. 
Appliation for revision from.an order of ' 
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the Judge, Small Cause Court, Harda, dated 
the 7th October, 1931, in ©. S. No. 161 of 
1931. f z . 

Mr. J. Sen, for the Applicant. 

Mr. R: G. Pande, for’ the Non-Applicants? 

Judgment.—The applicant filed a plaint 
in the Court of the Second Class Subordinate 
Judge, Harda. That court considered that 
the case was cognisable by the Court of 
‘Small Causes and returned the:plaint for 
presentation to the appropriate court. 
That court, however, held that the suit 
was not triable by it and returned the 
plaint to the applicant once more. The 
applicant has applied in revision asking 
this court to determine which court has 
jurisdiction to entertain the suit and to pass 
order accordingly. 

The correct procedure inthis case would 
have been to make an application to the 
District Judge under the, provisions of O. 
XLVI, r.7, of the Civil Procedure Code, 
This the applicant admits, but contends 
‘that as the judgment of Staples, A. J. O., 
in Cantonment Board, Jubbulpore v. Phul- 
chand (1) had not ‘been published by the 
time this application in revision was made 
‘he was apprehensive that the view prevail- 
ing in the Allahabad High Court which 
was followed by the District Judge, 
.Jubbulpore, in his order which was set aside 


-in Cantonment Board, Jubbulpore v. Phul- 


chand (1) might be accepted and that the 
time spent in prosecuting the matter-there 
might have counted against him in revi- 
:sion if he, should apply to this court on his 
‘failure in the court of the District Judge. 
Had the decision in Cantonment Board, 
_Jubbulpore v. Phulchand (1) which lays down 
‘that the District Judge is bound to sub- 


‘mit ‘the record to the High Court under 


O. XLVI, r. 7, Civil Procedure, ‘Code, if 
‘required by a party, been available ear- 
lier the applicant states that he would 
have made his application to the District 
Judge. 

Although it is open to me, following the 
decision of Staples, A. J. C. in Canton- 
-ment Board, Jabbulpore v. Phulchand (1), 
to come ‘to a decision as to the forum 
-where the applicarit’s suit should 
be tried, I am, nevertheless, of the opin- 
‘ion, that it-would be more desirable that 
4 should not do so. The applicant has 
other remedies open to him provided .by 
law which have not yet been exhausted 
cand :it 18.a well recognised principle that 
this-court should not.be approached so 

(1) 137 Ind. Oas. 88: 28'N L'R 54;-A'T R 1932 Nag. 
-10; Ind, ‘Rul (4932) Nag. 51. è 
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long as other remedies aie available. It 
is true that the matier has to be decided 
by this court ultimately, but that is no 
reason why the provisions of the Civil Pro- 
cedure Code, should be ignored: this. court 
should do nothing to encourage litigants to 
avoid the procedure laid down and seek 
a speedy remedy by eliminating steps 
provided. 7 ; : 

The result is that the application for 
revision is dismissed. The applicant should 
approach the District Judge. I make no 
order as to costs. i 
e N.. i Application dismissed. 


_ PATNA HIGH COURT. 
Criminal Revision Petition No. 257 
' of 1933. 
August 8, 1933. 
i SAUNDERS, J. 
RAM KRIPAL—PETITIONER 
VETSUS 
Tue CHAIRMAN, JAMALPORE 
` MUNICIPALITY—Opvosits 
Party ` . 
Bihar and Orissa Municipal Act (VII of 1922), ss. 
186 3) cl. (a), 192—Opening new door to building 
without notice to Municipality—When an offence. 
Where the accused was convicted under s 192, 
Bihar and Orissa Municipal Act for having made 
material alterations in a building by opening a new 
dgor without notice to the Municipality and it 
appeared thatthe alteration had none of the effects 
méntioned in cl (a)of sub-s. (3) of s. 186 of the 
Act: 
Held, that the making of the new door, was not an 
alteration in a building requiring notice to the 
Municipality under s. 18® 


Criminal revision from an order of the 
Magistrate, First Class, Monghyr, (exercising 
appellate powers), dated the 15th March,1933, 

Mr. M. K. Mukherji, for the Petitioner. 

Mr. Nawal Kishore Prasad II, for the 
‘Opposite Party. 


Judgment.—The petitioner ‘was con- 
victed by a Magistrate with 3rd class-powers 
under s 192 of the Bihar and Orissa 
Municipal Act of having by the construction 
of a new door into a house and ‘the raising 
of a platform made material alterations in 
a building of which he had given no notice 
to the Municipality. 

It was found after a local enquiry and 
established also by the evidence that what 
was described:as a platform was. not in 
fact a platform and the erection of it did 
not require any notice tothe Municipality. 
The petitioner was convicted only in respect 
of the opening of the new door. i 

The Appellate Court set aside the con- 
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viction and sentence but remanded the case 
for re-trial by the Sub-Divisional Magistrate 
or by such other experienced Magistrate 
as he might select. The grounds upon 
which the case was remanded were that a 
proper judgment had not been written by 
thé Magistrate; that he was not sufficiently 
experienced to appreciate and deal- with 
the point oflaw involved in the case, and 
that it had not been determined whether 
the opening of the door did in fact constitute 
a material alteration.- The expression “an 
alteration in a building” is defined in 
sub-s, (8) of s. 186 of the Act. It is admitted 
that the only clause of this sub-section 
which could possibly be applicable is 
cl. (a) which refers to an alteration which 
“affects or is likely to affect prejudicially 
the stability or safety ofa building or the 
condition of the building in respect of 
drainage, ventilation, sanitation or 
hygiene.” There was no allegation in the 
trial Court that the alteration in question 
had any of the effects mentioned in this 
clause. I do not think therefore that any 
useful purpose would be served by a 
re-trial of the case. On the facts sought to 
be proved in the present case the making 
of a new door is not an alteration ina 
building which requires notice to the 
Municipality under s. 186. . 

The application accordingly is allowed 
and the order of remand of the Appellate 
Couit is set aside. The result is that the 
acquittal of the petitioner by that court 
holds good. 

N. Application allowe?, 


ee 


BOMBAY HIGH COURT. 
‘First Civil Appeal No. 539 of 1927. 
December 20, 1932. 

PATKAR AND Bares, JJ. 
FAKIRGOWDA BASANGOWDA PATIL 
—APPELLANT 
versus 


DYAMAWA GOWDAPPAGOWDA PATIL 
—RESPONDENT, 

Bombay Watan Act (V of 1886), ss. 2, 4—Civil 
Procedure Code (Act V of 1908), 8. 11—W atan property 
—Female inheriting from father—Female leaving 
husband and daughters—Husband's right to succeed 
in preference to daughter—Family,meaning of— Non- 
watan lands— Possession of father— Whether adverse to 
daughters—Res judicata—Co-plaintiffs— Right between 
plaintiffs not necessary to be decided in former case. 

A got by inheritance from her father certain prop- 
erty consisting of watan and non-watan lands, She 
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died leaving behind her, her husband B and three 
daughters C, Dand E. Bobtained.a decree in a suit 
for recovery of the watan property, on his own behalf 
and on behalf of his daughters. Subsequently C mar- 
ried and on attaining majority sued her father B for 
recovery of her one-third share of the lands which 
had belonged to A, her mother; 

Held, that under the Bombay Watan Act, V of 1886, 
as regards inheritance to watan property the daughter 
was postponed tothe father. Munni Bibi v. Tirloki Nath 
(1), Maung Sein Done v. Ma Pan Nyun (2), Rakhmin 
v Dhando (3), Hanmant Ramchandra v. Secretary of 
State (4) and Balai v. Subha (5), referred to: 

Held, also, that asregards non-watan property, she 
was entitled to the succeed andin the absence of any 
overt act after C’s marriage and before her becoming 
a major giving her notice of adverse possession by 
B, C was entitled to recover the same. Vasudeo Atma- 
ram Joshi v. Eknath Balkrishna Thite (11), Sriramulu 
Naidu v. Andalammal (14) and Kalidindi Seetaram- 
araju v. Vegesana Subharaju (17), relied on: 

Held, further, that the former suit instituted by B 
for recovery of possession of watan lands did not 
operate as res judicata as it was not necessary in that 
case to decide the rights between the daughters and 
the father inter se for the purpose of granting relief 
against the father. , 

The definition of ‘family’ in s. 4, Bombay Watan Act, 
says that the branches of the family descended from 
the original watandar are to be included in the watan 
family: it does not say that the family of the original 
watandar himself is to be excluded. ve 

First Civil Appeal from the decision of the 
First Class Subordinate Judge, at Dharwar, 
in Civil Suit No. 252 of 1923. 

Mr. .G. N. Thakor, (with him Messrs. R. 
A. Jahagirdar and s. B, Jathar), for the Ap- 
pellant. 

Mr. H. C. Coyajee (with him Mr. Nilkant 
Atmaram), for the Respondent. 

Patkar, J.- In this case the plaintiff sues 
to recover by partition one-third share of 
the suit properties which consists of watan 
as well as non-watan properties mentioned 
in the plaint. The defendant contended 
first that the decision in Suit No. 1 of 1905 
operated as res judicata, secondly, that the 
claim of the plaintiff was barred by limita- 
tion, and, thirdly, that with regard to the 
watan lands he was the preferable heir 
under Bombay Act V of 1886. 

One Chanbasangauda died in 1877 leaving 
a widow Basava who died in 1879. They 
left a daughter Sankava who was married 
to the defendant. Sankava diedin Febru- 
ary 1902 leaving three daughters Dyamava, 
the plaintiff, Savantrava and Gangava. The 
present suit is brought by Dyamava against 
her father in respect of one-third share of 
both watan and non-watan properties which 
were inherited by Sankava from her par- 
ents. 4 

The learned Subordinate Judgeheld that 
. the decision in Suit No. 1 of 1905 did not 

operate as res judicata, secondly, that the 
` father was not entitled to preference in reg- 
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pect of the watan property and, thirdly, that 
the plaintiff's suit was within time as there 
was no adverse possession of the father either 
in respect of the watan property or non- 
watan property. The defendant appeals. * 
The first question is whether the decision 
in Suit No, 1 of 1905 operates as res judicata. 
That was a suit brought by the defend- 
ant, on behalf of himself and his 


_ three daughters including the plaintiff, 


who were minors and were represented by 
the defendant as their guardian, against one 
Basangauda who belonged to the original 
watan family of Chanbasangauda. In para. 
3 of the plaint the defendant, who was _ 
plaintiff No. J, stated that he and his 
daughters, who were plaintiffs Nos. 2, 3 and 
4, were the heirs of the said Sankava and 
were enjoying the properties by virtue of 
their right as owners thereof. The District 
Judge held that prima facie the daughters, 
who were plaintiffs Nos. 2, 3 and 4, were 
heirs to their mother Sankava, and if as 
females, they were barred by any special 
enactment, their father succeeded. The 
decree declared that the defendant Fakir- 
gowda, who was plaintiff No. 1 in that 
case, was a watandar and had a preferen- 
tial right as between himself and the 
defendants to have his name registered as 
watandar Patil and Kulkarni of the villages 
named in the plaint. In Appeal No. 50 of 
1907, the decree of the lower Court Was 
confirmed by the High Court on Novéniper 
13, 1907. ri 


It appears fromthe plaint that there was 
no conflict between tHe plaintiffs inter se. 
Plaintiff No. 1 alleged that he was the 
heir if plaintiffs Nos.2, 3 and 4 who were 


-his daughters, were not entitled to the 


property. Plaintiffs Nos. 2, 3 and 4 were 
minors and plaintiff No. 1, the present 
defendant before us, was the guardian of 
the minors. It does not appear that there 
was any contest as between the plaintiffs 
inter se. Ifthat is so, the principle of the 
decisions of the Privy Council in the cases 
Nath (1) and 
Maung Sein Done v. Ma Pan Nyun (2), 
which related to a dispute between the 


(1) 182 Ind. Cas. 598; 58I A 158; 33 Bom. L R979; 
AI R193! P O114; (1931) A L J 453; 35 O W N 661; 
53 OL J 552; 33 Bom LR 979; 53 A 103; Ind. Rul, 
E0) (1931) MW N 742; 61 ML J196; 34L 


(2) 137 Ind. Cas. 328; 34 Bom. L R 1040; Ind. Rul 
(1932) P O 184; A I R 1932 P O 161; 360 W N 726; 
55 O.L J 403; 10 R 322; 63M LJ 64: 9 O W N 647; 
(1932) A L J 735; 33 P L R 519; 36 L W 1; 591 A 247 
(P. 0.) A 
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defendants inter se, would apply, The deci- 
sion resulted ‘in ‘divesting: *Basangauda, 
who belonged to the original’ watan family, 
of any right to the watan” property, ‘but it 
did: not decide the . rights: of, the’ Plaintiffs 
inter se. -Jt would, ther efore;: “ follow, that. the 
‘decision in that case “would” notoperale as 
Fes judicata as" between the Present, plaint- 
y ‘and -the defendant.. It” ; A180 | -appears 
‘that 


‘defendant ‘and the 

be ee ane who were represented by 

| the present defendant:as their- „guardian. 1 
“think, ‘therefore, that the previous decision 
“does. not operate as res “judicata. “in the 
“pr resent litigation. 

- The next- question-is whether the plaint- 
‘ff as thé daughfer claiming'to succeed to 
‘Sankava is postponed to: the defendant by 
“É. “2 of -Bombay Act V öf',1886. Thereis 
Sjo, doubt, that on the death of Sankava ‘her 
“three daughters would bé entitled as’ heirs 

- ‘tothe watan property asiwell as-to the 3 “non- 
“ibatan property in the absence of any enact- 
ment postponing their right of inheritance. 

“Twill first deal: with the watan property 
as the question under Bombay Act V of 
1886 relates only to the watan property. 
Onibehalf ofthe appellant it is contended 
‘that after Sankava inherited the property. of 
Chanbasangauda she went by marriage 
into the family of her husband, the defend- 

| ant, and became a efresh stock of descent, 
“and the inheritance, therefore, must be 
-traced to Sankava. and -if Bombay Act V 
‘of 1886 applied the ` female. would be post- 
poned to the male heir of Sankava. It is 
contended on behalf of. the Tespondent ‘that 
if Bombay Act V-of 1886 applied ‘the de- 
~fendant, the ' husband, is -not „entitl- 
‘éd to be preferred’ to the” daught- . 
‘er Dyamava on- the ground that” he 
-did not belong to, the family of , Sankava 

“who became the acquirer of the „watan, 

and that the member ofthe watan family, 
: TI to inherit, must be a watandar-under 

4 ofthe Watan ‘Act, andthat thé word 
“family” includes each of the branches of 
the family descended from the ~ original 
watandar. It is therefore contended that 
only the persons, who are the descendants 
of Sankava, are entitled to the property, 
and .the husband of ‘Sankava could -not be 
said’ to inherit the property by descent. 

2) 14 Ind Cas 466: 14 Bom- -L R28: 26 B 207. q 
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Section 2 of Bombay Act V of 1886- runs 
„a8 follows : 

‘ Every.female member, of -a watan, family other 
than the widow, mpther,.or paternal, grandmother of 
„the last ,male' owner and every person ` claiming 
‘through,-a female, shall ;be postponed in the. order of 
succession to any “watan, or j part. thereof ..or interest 
therein,. devolving, by inheritance after the. date 
‘when this Act comes ; into force, to every male member 


‘of the family qualified to` ‘inherit guch” watan; or part 
"thereof, or_interest therein.” 


The question, therefore, is whether (the 
defendantiis a.member of the- family-of 
‘Sankava who acquired the watan, and 
whether he is qualified to inherit such watan 
or part thereof or interest therein. Sankava 
-got the -property by inheritance before Bom- 
“bay Act V of 1886-came into force. It is | 
common ground that Sankava’ after she 
-acquired the watan became a waiandar and 
-also a fresh-stock of descent’ for purposes 
of inheritance. After-She.got the property, 
‘Bombay Act V of 1886 was enacted and 
would apply to the succession on ‘her death. 
The object of Bombay Act V of 1886is to 
-prevent'the property from going from the 
,original watan family into another family. 


According to Hindu Law prevalent:in this .-° 


:Presidency women coming intothe family 
‘by marriage take a limited interest where- 
as women going, out of the family by mar- 
Yiage into another family, such as daughters 
“and sisters take an. absolute estate. In 
order to prevent the property going into 
another family Bombay Act V of 1886 was 
enacted. The genesis of the Act’ together 
“with the history of the law bearing on the 
point has been discussed in the case of 
-Hanmant Ramchandra vw. Secretary -of 
State (4). ; 

Apart from the decided cases, the section 
ritself;shows that, the-widow,the mother.or the 
“paternal grandmother are, entitled to inherit 
“watan property. A female other:than the 
-widow, mother or paternal :grandmother 
-is, postponed:io @ male .member of -the . 
family. -The «vidow, mother-and -paternal 
„grandmother ere not so postponed because 
“the widow, mother and paternal: -grandmother 
take a,limited. estate and. the iestate would 
not go out of the watan. family. The widow, 
‘mother :and paternal -grandmother are ad- 
-mittedly members of the watan family ac- 
cording to 8. 2.: If the.contention of the 
_Tespondent jis accepted that a member ofta 
watan -family can only be:a :member if he 
‘inherits by way of ,descent, it is.difficult.to 
follow the language of the Act which 
makes, ra widow, smother ‘and paternal 

(4) 1294nid - -Cag. 3915 32 Bom.. LR 155 at page 164; 
254 B. 125 A.E.RC1930Bom: 254; Ind, aau oin Bom. 
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grandmo:her members of the watan family ex- 
“cept on the: ‘hypothesis that they become mem- 
bers of the watan: family- by marriage. ‘Ifa 
person cam become a member of a wåtan'fami- 
ly by marriage, the question in the present 
case is which is'the- family to which Sankava 
belonged. Sankava*by*her marriage. went 
into- the ‘family of the - defendant and. it is’ 
the defendant’s family which has ‘become 
the watandar family. The defendant's 
family is the watandar family, for the 
acquirer -of the watan was Sankava. The 
words “devolving by inheritance” are not 
restricted to inheritance by way of descent. 

The question in the-present case arises 
‘inrespectof the watan property which was 
inherited by a daughter before Bombay Act 
*V of 1886 came into operation. -In sucha 
‘case iftthe daughter succeeds tothe prop- 
‘erty and dies unmarried without any issiie, 
she would, remain a member of the original 
watan family- and no difficulty -would arise. 
If she remained unmarried and led an 
unchaste ‘life and had children, then after 
the enactment of Bombay Act V of 1886, 
as between her children the male would 
be preferred to the female. That point is 
covered by the decision -in the case of 
Balai v. Subba (5), Where a daughter who 
has acquired by inheritance watan prop- 
erly before Bombay Act V of 1886 marries, 
she must be considered to have entered by . 
marriage the family of her husband, ana 
her family is the family of her husband. 
The question, therefore, -is whether the 
-husband is a member -of such family 
qualified to inherit such watan. 


Reference was made to -the -decision in 
the case of Bai Laxmi v. Maganlal (6), 
where the dictionary meaning of the :word 
“family,” was accepted ‘for the elucidation 
of the point ‘arising in ‘that case. -There 
‘the dispute was‘between the dau ghters who 
-belonged’to one branch of: the family and 
a male member belonging to another branch 
of the family which. was-not descended -from 
‘the common watandar, and it was held. that 
‘as the competing male’ heir-neither belonged 
to the watandar's family nor was he descend- 

-edifrom-a.common progenitor, ihe was not a 
‘male member -of.the watan family -who 
would-exclude:the ‘females. In-the present 
-case we are -concerned with one-family and 
one family only.and thatis Sankava's family 
which for all -practical purposes must be 
considered .to be herhusband’s family, and 


(@)101 Ind (Qas. 135;,29 Bom, LR 24G; A I R 1927 
| 
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.to jthe family of Satikava which 


‘issue it would go to 


“the. male member -who is competing with 
‘the ‘female member of the family belongs 
is the 
‘family of her husband. I have, therefore, 
no doubt that the defendant is a ‘member af 


. Sankava’s family, and is also qualified , to 


inherit such watan. 

The property inherited by Sankava was 
‘stridhan property and the property would 
„go to ‘her issue and. in the abserce of any 
her husband, the 
defendant, and in the absence of the hus- 
-band to the nearest sapinda in her 
‘husband's family. ‘The heirs to succeed to 
“the stridhan are the heirs óf the woman 
‘herself, though her heirsin the. husband's 
family : Manilal Rewadatt .v., .Bai*Rewa 
(7). I think, therefore, that the défendant 


„is a male member of Sankava's family 


qualified to inherit such watan. 

The word “watandar” which occurs ‘in 
s. 5of the Watan Act does not appear in 
.8. 20f Bombay Act V. of 1886. It is, “there- 
“ore, unnecessar y to consider the definition 
Of “watandar" in s. 4 of the’'Watan Act, 
“which was relied on on behalf of the respond- 
„ent, that: “watandar” means a person having 
-an ‘hereditary interest in a watan. It was 
„contended, on behalf of the respondent that 
“hereditary interest in a watan“ means an 


“interest which has come by ‘inheritance by 


way of descent. In Chinava v. re cary 
(8), it washeld thatthe expression “in 4 
“person having an hereditary. ‘interest de 
watan, means a person having a present 
interest of an hereditary character in the 
watan, and that- “hereditary interest” 
‘means an interest acquired by inheritance 
as distinguished ‘from an. interest acquired 
“by purchase, gift or other modes of ac- 
-quisition.. The: défendent has an ‘interest 
“by way.of inheritance to the stridhan , of 
‘Saikava. 

"Reliance is, however, Placed on the de- 
‘finition , of the word “family” which accord- 
‘ing tos. 4 includes each of the branches 
of the family descended from the original 
“watandar, and itis, therefore, ‘contended that 
‘the husband is not included, i in ‘that defini- 
‘tion. The definition of the word i in 8. 4is an 
‘inclusive and not exclusive. definition. dt 
“does, nót exclude other persons who’ can be 
‘members fhe family, and if, ‘according to 
‘the plain reading ‘of ‘s. 2 ‘the widow, 
mother or ,paternal grandmother | can be- 


No come a “member of ‘the watan fanily by 


marriage, ‘it would , ‘follow “that Sankava 
became -a member of the “husband's family 


(2) 17 B758, 
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and her family must be considered to be 
her husband's family. I have already 
observed‘ that the dictionary meaning which 
was adopted in / ai Laxmi v. Maganlal (6), 
was for the purposes of that .case. One of 
the dictionary meanings of the word “family” 
signified “those descended (really or put- 
atively) from the common progenitor’. 
Another dictionary meaning of the word 
“family” is the collective body of persons 
who livein one house and under one head 
or manager, or a household including 
parents and children and the household 
would not exclude the husband. It has 
been held that the word “family” is used 
in its ordinary meaning according to the 
decision in Bai Laxmi v. Maganlal (6) and 
Balai v. Subba (5). 

As observed in Bai Laxmi's case (6), the 
original watandar is the source of title to 
succession or services according to the scheme 
of the Act and alsos. 53 of the Act. The 
male member under s. 2 of Bombay Act V 
of 1886 must either be a member of the 
family ofthe watandar or a person 
descended from a common’ progenitor 
who was the original watandar. In 
Bai Laxmi’s case (6) Jamietram and his 
sons, the plaintiffs in that case, were not 
members of the family of Dinanath, there- 
fore it was necessary to consider whether 
they were descended from a common pro- 
genitor Gopinath whose name appeared in 
the watan register and it was found that 
they were not so descended. In thè present 
case the defendant is a member of the 
family of Sankava, the acquirer of the 
watan, because Sankava has Wo family 
except the family of her husband which 
she entered by marriage. 

Having regard to the watan character of 
the property it is unnecessary to go into the 
question whether Sankava could have made 
a gift or bequest of the property inherited 
by her without the consent of her husband. 
In the case of any property inherited by a 
daughter from her parents, it would be 
her stridhan but not of saudayik character, 
and she would not be able to dispose of it 
without the consent of her husband: See 
Bhau v. Raghunath (9). It is, therefore, 
difficult to hold that the defendant is not 
the member of the family which Sankava 
entered by marriage. . 

In Rahimkhan v. Fattu Bibi (10), a watan 
having devolved on the widow and daughter 
of a deceased Mahomedan as his heirs, 
and each having become owner of her share 


(9) 7 Bom. L R 936, ` 
0) 21B 148. d 
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init,inso far as a watan can be held in 
ownership, it was held that on the death of 


_ the widow in 1890, having no qualified male 


heirs, the daughter was entitled to succeed 
as her heir. Inthe judgment in that case 
it wasobserved that on the death of Aisha 
her heirs were entitled to succeed, males 
probably in preference to females, but the 
point under consideration did not arise for 
decision. 


The point was, however, con- 
sidered in Hanmant Ramchandra . v. 
Secratary of State (4), where it 


was held that the watan which was inherit- 
ed by the daughter was an absolute estate 
and the inheritance would be traced to her 
as she became afresh stock of descent, i. e., 
a fresh source of devolution. In the judg- 
ments in that casethe family of Huchava 
was considered as the family of her hus- 
band Bhimbhat, and it was observed as 
follows (page 165*) :— 

“The property being the stridhan of Huchava, her 
heirs would be first, her daughters, then daughter's 
daughtersand daughter's sons, sons and son's sons, 
and in the absence of any issue her stridhan would 
pass, if marriedin an apprceved form, to her husband 
and her husband's heirs, i.e , those who are nearest to 
her in her husband’s family, and if she was married 
in an unapproved form, to her parents and those who 
are nearer to her in her father's family.” 

It was unnecessary to go into the question 
as to priority between daughters and sons 
according to Mitakshara and Mayukha as 
regards non-technical stridhan. In that 
case the conflict was eventually between 
one daughter andthe sons of a deceased 
daughter. So far as the competing member 
of the original family was concerned, his 
rights were negatived. But so far as the 
inheritance to Huchava was concerned the 
heirs were considered as among the family 
of Huchava’s husband Bhimbhat. It is 
pertinent to observethat in Hanmant's case 
(4) reliance was placed on the decision in 
Chanbasangauda v. Fakirgauda First 
Appeal No. 50 of 1907, decided by Chanda- 
varkar and Heaton, JJ.,on November 13, 
1907 (Unreported), which confirmed the 
decision of the District Judge, Hx. 29, and 
which is relied on as operating as res judi- 
cata between the parties to the present suit. 
I think, therefore, that under Bombay Act 
V of 1886, s. 2,the daughters are postponed 
tothe father, the defendant, so faras the 
watan property is concerned. 

The plaintiff's suit, therefore, with regard 
to the watan property must be dismissed. 

The suit of the plaintiff with regard to 
the watan property having been dismissed 
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it is unhecéssary to go into the question of 
adverse possession of the deferdant so far as 
the watan property is concerned. 


The last question is whether the plaintiff's . 


claim with regard to the non-watan property 
is barred by limitation. It ‘is contended on 
behalf of the appellant thatthe plaintiff's 
claim is time-barred, -for in the year 1902, 
in the application, Ex. 195, the defendant 
applied for his name being brought on the 
record. But it appears that in that appli- 
cation he did not deny the right of the 
daughters. Onthe other hand, he stated in 
thai application as follows : 

“The khata and rights ehould be transferred to 
myname If theycannot betransferred to my name 
they should be transferred to the name of my eldest 
daughter Dyamava.” . 

The litigation of 1905. was conducted by 
the defendant in his own right and also as 
guardian of his daughters. There was no 
conflict between the defendant and his 
daughters in that, litigation. Reliance is 
pleced-on behalf of the appellant on an 
application, Ex. 209, dated March 14, 1910, 
andan order, Ex. 34, dated May 25, 1910, 
which resulted in the transfer of all the 
lands including non-watan lands to the name 
of the defendant, and it is contended on 
behalf of the appellant that his possession 
was adverse since that date. 


It is further contended that the plaintiff's 
husband knew of the litigation, and the 
defendant had been all along paying assess- 
ment and taking rents of the non-watan 
property, and the possession of the defend- 
ant was adverse at least from May 25, 
1910. Itappears that Dyamava was born 
in 1896 She was married in 1910, some 
time after the order, Ex. 34, of May 25, 
1910, and she attained majority in 1914, and 
the present suit was brought on June 
25, 1923. It is, therefore, contended on 
behalf of the respondent that during the 
previous litigation and the revenue inqui- 
ries even if the defendant seb up an 
adverse right in himself, he was also the 
guardianof the minors including the pre- 
sent plaintiff, and whatever he did or said 
could not be adverse to the minors unless 
his adverse right was brought to the know- 
ledge of the minors including {the 
plaintif after they attained majority. 
On the other hand, it is contended that 
after the marriage the guardianship of the 
father came to an end and the husband 
became the guardian of the plaintiff, and the 
suit ought to have been brought within 
twelve years from 1910. It appears, how- 
ever, from the deposition of the defendant 
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that he admitted that he was the guardian 
of the three daughters till they came of 
age, and he acted for them in the heirship 
inquiry. In his first application he applied 
that the property of Sankava should be 
entered in his name, and if not in his, 
then in the names of his daughters. In 
the litigation he figured asthe next friend 
of the three daughters. He also admitted 
that he had no documents to show that 
in any Revenue or Civil Court he asserted 
his heirship and that the daughters were 
not entitled to the heirship. or that any 
inquiry was made on that assertion of 
his. He had no evidence to show that he 
ever asserted his title to his wife’s prop- 
erty adversely to his daughters. He also 
admitted that he was in possession and 
enjoyment of the property as he was before 
Sankava’s death. i 


In Vasudeo Atmaram Joshi v. Eknath 
Balkrishna Thite (11), it was observed as 
follows (page 89*):— - 

“But the law is, as pointed out by Lord Hardwicke 
in Morgan v. Morgan (12), ‘where any person, who- 
ther a father or a stranger, enters upon the estate 
of an infant, and continues the possession, this 
court will consider such person entering as a 
guardian to the infant’: (see other decisions to the 
same effect collated in the notes to the case of 
Taylor v. Horde (13). Ambu's possession must, 
therefore, be deemed to have begun as that of 
bailiff or agent for the minors and to have continud 
as such until, after the minors had arrived at the 
age of majority, she did something to convert it 
into a wrongful possession on her own account ” 

A similar view was taken in Sriramulu 
Naidu v. Andalammal (14). The facts of 
the present case are adjacent to the facts 
in the case of Wall’ v. Stanwick (15), 
where it was held that though on the 
daughter’s marriage the right to receive 
the rents passed to the husband, this did 
not change the character of the mother's 
possession. The presumption is that the 
possession of the guardian is, on behalf of 
the infant, and it continues in the same 
character unless something is done to 
change the character of such possession: 
See In re Hobbs; Hobbs v. Wade (16). 

A distinction has to be drawn between 


. the possession of a father as the guardian 


of the minors and the possession of a 
stranger between whom and the minor 
there is no antecedent relationship. The 


(11) 8 Ind. Cas. 639; 35 B 79; 12 Bom, L R 956. 

(12) (1737) 1 Atk 489. wee 

(13) 2 Sm L ‘(10th Edn.) 644 at page 645. 

114) 270 M 145 at page 147. 

(15) /1887) 31 Oh D 763756 LJ Ch 501; 56 L T 309; 
35 W R701 
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question has. been discussed in Kalidindi 


Seetaramaraju v.  Vagesana Sub- 
baraju (17), “in whith the English 
Law has “been discussed, including 


. the case o Thomas v. Thomas { (18), where it ` 


‘was held that where a father entered upon 
the estate of his infant children the pre- 
sumption was that he ‘entered as théir 
guardian ,and” bailiff and that limitation 
would not ‘begin to’ run against the 
children until they attained twenty-one. 
The question in the present case is 
“whether the defendant has established his 
adverse possession undér Art. 144 of the 
Indian ‘Limitation’ Act. The applications 
and'the orders that were made in 1910 


were at a time when the defendant was: 


the guardian of the present plaintiff. Till 
the plaintiff was married in 1910, she was 
living with her father, the defendant, -whe 
was her guardian. After the order the 
plaintiff was married. ‘She attained majority 
‘in 1914, within twelve years before suit, 
‘and there is no evidence ‘in the case- -to 
show that after the plaintiff was married 
or attained majority there was anything 
done by the defendant in order to give 
cher or. her husband notice that he was 
‘holding adversely to the present plaintiff 
till six years before suit when there was 
an altercation between the plaintiff and 
‘the defendant. The learned Subordinate 
Judge was of opinion that the original 
trusteeship might very easily have changed 
into nominal. tenancy, and believed the - 
evidence on bebalf of the’ plaintiff that 
„the land was let to the defendant and ` 
she received -rents*and profits of the land ‘ 
occasionally. It.appears from the evidence 
that.she went back to her father’s place 
and-resided there for an yearortwo. Even ° 
if the evidence which has ;been believed 
by the ,learned Judge -be discarded, I © 
think -the evidence on the record fails to ` 
„show that there -was -any overt act after 
“the marriage of the plaintiff and before 
she -attained majority, which gave her 
clear notice that, -her father. was holding 
adversely to cher. The plaintiff attained 
majority within twelve years before suit. 
In,these circumstances -I think the con- 
tention of the. defendant that. he-acquired 
„adverse :possession with regard to the non- 
watan lands must fail. 

The result, ‘therefore, is that the decree 
of the lower Court will be varied-by dismis- 
sing the plaintiff's suit with regard to the 


(17) 70 Ind Cas. 678; 45 M 361. 
(18) (1855) 2 KL 379; 25 L.J,Ohb. 159: 1 Jur: a 8) - 
-1160; 4W- R-135;-110. R 81073; 69 E. RI 701. 
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watan lands, namely, items Nos. 2, 4,5, 6 
and 7 in schedule A. The -rest of the 
claim will have to be allowed. The defend- 
ant must give to the .plaintiff one-third 
share in the non-watan properties in suit 
aftera fair and equitable partition and 
should pay mesne profits of the said one- 
third share frm the date of -suit till the 
‘date of delivery of possession. Enquiry 
as to mesne profits should be held under 
O. KK, 1.12. We set aside the order with 
` regard to:interest on, mesne profits and also 
interest on costs. 

Costs must follow the event. : The order 
will be costs in ‘proportion throughout. 


Barlee,J.—I agree. The plaintiff sued 
as one of the three daughters of Sankava, de- 
ceased, ‘for her one-third share of her mother’s 
property. Sankava was.the daughter of a 
watandar called. Chanbasangauda'-who died 

zin 1877 leaving a widow who succeeded 
-him and died in 1879. On -the death of 
:the widow Sankava succeeded ‘to: the watan. 
property. That was beforethe Act of 1886 
when there was no bar to.the succession of a 


-woman. She was married to the appellant 
Fakirgowda .by whom she had three 
: daughters. She died in 1902 leaving her . 


. surviving her husband, and her three minor 
daughters of whom the eldest, the present 
plaintiff Dyamava, was only six years old. 
The father applied to have his name enter- 
ed as heir to both the watan and non-watan 
` properties, which had belonged to his wife 
and in the alternative.for the name of the 
eldest daughter Dyamava to be entered. 
Dyamava'’s name was entered to the non- 
watan property but the name.of a member 
of the original watan family, that is Chan- 
basangauda’s family, was entered for the 
_watan property. The ‘father, therefore, sued ` 
fore, and joined with him, “as co-plaintifis, 
his three minor daughters. The suit was 
No. 1 of 1905. He was successful, and the 
District Judge made a decree in his favour 
“that he was entitled to be entered as the 
watandar. On the strength of this decree 
he-applied in 1910 to have his: name entered 
instead of his daughter's name to the non- 
_watan properties, 


‘Now ‘all this time he was not only a 
‘claimant to his wife's estate but the guard- 
gian of his three minor daughters. In,1910, the 
eldest girl, the present plaintiff was married - 
some time after the last application which 
Lhave mentioned, by which the defendant 
had his name substituted for hers, and she 
went to liye atthe, village called Harti in 


1983. 
the Gadag taluka which, we are. told, is 
about 100 miles from Ranebennur, where the- 
watan property .is situate and. where her: 
father was and’ is living. From that day, 
up to 1922 there was no dispute between 
her and her father. There is no evidence 
worth the name that she ever received arty 
profits of the properties. I agree with my 
learned brother that the evidence, which’. 
she brought at the trial of this suit, of re- 
ceipt of profits is worthless. In 1922 ad- 
mittedly there were disputes, and on June 
15, 1923, she filed ‘this suit to get a one- 
third share. 

The important questions we have to de- 
cide are whether .she is the rightful heir of 
the watan properties or whether her father 
is the rightful heir-under the uatan law,’ 
and: secondly, in view of the fact that the, 
daughters were heirs of. the non-watan prop- ` 
erty, ‘whether the. father has acquired title by 
adverse possession. The law as regards 
the succession to watan property.is contained 
in Bombay Act V of 1886 which was passed 
to amend Bombay Act HI of 1874, the 
Hereditary Offices Act, to prevent watan 
property from leaving the watan family. 
With that object it provided that every fe- 
male member of the watan family . other 
than the widow, mother or paternal grand- 
mother (the female heirs who.take a limit- 
ed estate) of the last male owner shall be 
postponed -in the order of succession to any 
watan to'every male member of the family 
qualified to inherit such watan. . Now ac- 
cording tò the decision of the District 
Court in, Civil Suit No. lr of 1905 
which was confirmed by this court und. 
has since been approved in. Hanmant. 
Ramchandra v. Secretary of State (4), when - 
Sankava succeeded to the watan property 
it left the. family of the original watandar 
Chanbasangauda, and the watan family. 
is, therefore, the family of Sankava the de- - 
ceased, who became a watandar because 
she had legally acquired the watan prop- 
erty subsequent to the introduction of the. 
British rule. -The defendant claims that he. 
is the only male member of his wife’s family 
and that his daughter must be postponed, 
to him in the succession. The other side.. 
denies that he is the member of his wife's 
family, and secondly, denies that he is a. 
qualified member. Now it is difficult to 
hold that the husband and wife belong to - 
different. families. In fact; the argument - 
on behalf of. the- plaintiff in this connection ; 
goes‘ too fax, If, only. the members. -of.. 
Sankava‘s family, .can, succeed -to her, the . 
plaintiff herself certainly cannot. -succeed,.. 
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because it .is: beyond :doubtethat..a daughter 
belongs to. the family of her father. It is. 
-im possible; to say .that-a husband: and wife: 
belong to two different.famities. : They be- 
long to the same family: and it is just as° 
correct:to say that a husband: belongs to his. 
wife's family as that a wife belongs to her 
husband's family. 

Then the question comes whether Fakir- 
gowda is qualified, and ib is:suggested by 
Mr. Coyajée and Mr.. Nilkant; who have 
argued the case for the.plaintiff, that only 
those persons are qualified who are the des- 
cendants of the original watandar:. This 
argument is: based.on.the definition of 
“family” which is given in s. 4 of the Act, 

and runs, “‘family’ incltides each of the. 
branches of: the family descended from an: 
original watandar”. It is contended that 
the family of an original watandar includes 
none but his or her descendants. ‘But J am. 
unable to accept this view. The, definition 
is an inclusive one. It siys that the. 
branches of: the family descended from the 
original watandar are to be included in the 
watan family; it does not say that the fami- 
ly of the original watandar himself is to be 
excluded. Iam unable then to agree with 
the learned Advocates when they argue that 
the husband of the deceased lady does not. 
belong to her family or that he is not qua- 
lified to succeed to her:and:to the watan 
estate. 

The appeal, therefore, succeeds as. regards : 


-the watan property. 


The other question of importance is whe- 
ther the father has obtained a good title by 
adverse possession. The suit was filed, as I 
have said, on June 15, 1923, and therefore, : 
he had toshow that his possession became ad- 
verse before June, 1911. Mr, Thakor relies 
on various adverse acts-done by his-client 
prior to 1910. He distinguishes the cases 
such as those of Vasudeo Atmaram Joshi v. 
Eknath Balkrishna Thite (11) and Sriramu- 
lu Naidu v. Andalammal (14), by say ing 
that the father did not enter on the 
property as guardian but all along was 
claiming as heir and .entered on his. own 
behalf. This may be conceded, because 
apparently he was in possession at. the time. 
of his wife's death, and after his wife's: 
death he claimed to be her heir. Nevertheless, 
hehad a.dual capacity. He-:was not only. 
a-claimant but was at. the same:time the.. 
guardian of his minor: daughters;and he 
continued “to be and to act as their guard- 
ian up.to.the date of the: marriage:of 
Dyamava,,and' after that date-hejwas the. 
guardian of the other daughter. „I am uns. 
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able to agree, then, that any acts done by 
him in the years 1902:to 1910can be reckon- 
ed as adverse in the sense that they were 
overt acts of adverse possession. 

* Next, forthe purposes of this case we 
can assume that Dyamava got maried 
some time about themiddle of 1910. She 
had a daughter born at the end of 1911,s0 
it appears safe to accept 1910 as the year 
of her marriage. Therefore, we havea 
period between the middle of 1910 and the 
middle of 1911, that is the date which I 
have mentioned as within twelve years be- 
fore the suit, during which period some 
adverse act must be shown, and no definite 
overt act is alleged to have been done 
during this period. Mr. Thakor has to 
fall back onthe negative conduct of his 
client innot sending the produce of the 
land or any profits of the property to Dra- 
mava or her husband during this period. 
I agree with my learned brother that we 
cannot say that the mere non-re 
ceipt of profits for. that period amounted 
to a notice to Dyamava.or her husband 
that her father’ was claiming ‘the 
property adversely to her. We musi 
remember that the property was at Rane- 
bennur about 100- miles from Harti and 
that, after he ceased to be the guardian of 
his daughter Dyamava, he was still the 
guardian of the other daughter and the 
natural manager ofthe property. It was 
quite natural, then, that he should remain 
in management, and, though the failureto 
send profits for a very considerable period 
might amount to notice, I do not think that 
the period was long enough in this case. 


Mr. Thakor reliesalso on the fact that her - 


husband knew at the time ofthe marriage 
of the decision inthe Suit No.1 of 1905. 
That is admitted, hut: the decision ın the 
suit of 1905 refeired to the watan property 
and not to the property with which we are 
now concerned. 

` © Lastly, the learned Couusel has laid stress 
on the fact that the uncle of the plaintiff's 
husband attested an endorsement on a 
document on behalf of Fakirgowda the 
father. In 1904 the latter had mortgaged 
some of these properties as belonging to 
himself, and in 1913 he paid off the mortgage, 
and the endorsement of payment was 
attested by an uncle of Dyamava’s husband. 
But apart from the fact that this attesta- 
tion took place outside our period, i. e., with- 
in twelve years, it is difficult to hold that 
a man has notice of the contents of a 
document which he attestsin this man- 
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For these reasons I agree with my learn- 
ed brother that the defence of adverse 
possession has not been made out, and that 
the appeal must failto this extent. 
N. A. Appeal partly allowed. 


LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal 
No. 1125 of 1932. 
April 20, 1933. 
Burpg, J. 
KANSHI RAM AND sNOTHER—APPELLANTS 
2 


VETSUS 
-EMPEROR - RESPONDENT. 

Criminal Procedure Code (Act V of 18984, s 514 — 
Criminal Court ordering accused to furnish security 
for produetion of minor before it or before District 
Judge—FExzecution of bond—Legality of order— 
Jurisdiction of District Judge to forfeit bond for not 
producing minor before him in other proceedings. 

Where in a criminal case, the accused was ordered 
to furnish security to the efect that he would pro- 
duce aniinor, who was said tobe in his custody, 
before the court or the'Court of the District Judge 
if and when required to do a0, and subsequently 
after the discharge of the accused, on an application 
before the District Judge for custody of the minor 
by his father, the District Judge ordered the accused 
to produce the minorand on his denial of liability 
under the bond and statement that the minor was 
notia his custody, the District Judge forfeited tke 
amount of the bond : 

Held, that the Criminal Court had no jurisdiction 
to take any bond forthe production of the minor 
before the District Judge and that unders. 514, 
Criminal Procedure Oode, it was only the court 
which had taken the bond that could enforce itand 
hence the District Judge could not take any action 
on the bond. A Li 

Miscellaneous First Civil Appeal from an 
order of the District Judge, Rawalpindi, 
dated the 17th June, 1932. oe 

Dr. Nand Lal, for the Appellants. - 

Judgment.—In a criminal case under 
s. 368, Indian Penal Code, the accused, 
who is believed to have in his custody a 
minor, named Dina Nath, was ordered to 
furnish security to the effect that he would 
produce the minor before the court, or the 
court of the District -Judge, if and when ` 
required to do so. The criminal proceed- 
ings eventually -ended in the discharge of 
the accused. Subsequently an application 
was made to the District Judge by the father 
of the minor, who had become a convert 
to Islam, for his custody, under the Guard- 
ians and Wards Act. The District Judge 
ordered Kanshi Ram and Karam Chand 
who had given security in the criminal 
case referred to above, to-producé the 
minor. The sureties denied their liability 
on. the bonds and also stated that the minor 
The learned 
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District Judge, however, did not accept 


this contention and forfeited the amount — 


of the bonds. From this decision the 
present appeal has been preferred. The 
appeal was heard ex parte .as no one 
appeared on behalf of the Crown to con- 
test it, although notice was duly issued. ° 
The learned Counsel for the appellants 


contended that the appellants could nob ` 


be held liable on the bonds taken by the 


Criminal Court, because the court had no 


jurisdiction to take any bond for the pro- 
duction of the minor. before the District 
Judge and secondly that the District 
Court could not take any action on the 
bonds asthe bonds had not been executed 
in favour of that court. Both these con- 
tentions appear to me to -be sound. The 
Criminal Court was concerned only with 
the production of the minor for the pur- 
pose of evidence in that case. I do not 
tind any authority to justify the action of 
the Criminal Court in requiring the accused 
to give a bond for the production of the 
minor before the District Judge. Secondly, 
according to the provisions of s. 514 of the 
Criminal Procedure Code it would appear 
that it was only the court which had taken 
the bond that could enforce it. In these 
circumstances it seems to me that the 
action taken by the learned District Judge 
was without jurisdiction. 

I, therefore, accept the appeal and set 
aside the order of the District Judge con- 
fiscating the security bonds. i 

N. Appeal accepted. 


PATNA HIGH COURT. 
Circuit Court, Cuttack, 
Appeal from Original Decree No. 14 
of 19:0, 

January 12, 1933. 

FAZL ALI ant Scroorg, JJ. 
ZAHIRUDDIN MOHAMMAD— PLAINTIFF 
— APPELLANT 

‘ VETSUS 
. BUDHI BIBI AND OTHERS— DEFENDANTS 
-— RESPONDENTS. 

Malicious prosecution — Damages, suit for—Com- 
plaint— Order for issue of process and search warrant 
—Accused appearing in court before issue of process— 
Cause of action for malicious prosecution, if arises. 

Where on a complaint the court ordered the issue 


of process under s. 204, Oriminal Procedure Code,: 


and the issue ofa search warrant for production of 
certain articles but before any process could issue, 
the accused appeared in court and the court cancelled 


its order for issue of summons and search warrant; ` 5 


Held, that the .prosecution had commenced and 


that on the dismissal of the complaint the accused- 


ZAHIRUDDIN MOHAMMAD v. BUDHI BIBT. 


271 


had acauseof actionfor a suit for damages for 


“malicious prosecution. Subhag Chamar v. Nand Lal 


Sahu (4), relied on. De Rozario v. Gulab Chand 
Anundjee (6),Golap Jan v. Bholanath Khetry (1) and 
Sheikh Meeran Sahib v. Ratnivelu Mudaly (2), dis- 


tinguished , 
Appeal from a decision of the Subordi- 
the 20th 


nate .Judge, Cuttack, dated 
August, 1930. ` 

Mr. M. Subba Rao, for the Appellant. 

Mr. B.K. Ray (with him Messrs. B. Maha- 
paira and A. S. Khan), for the Respondents, 

Fazli Ali, J.—The appellant brought 
the present suit for recoverycf damages for 
malicious prosecution; but the trial Court - 
held that his plaint did not disclose any 
cause of action and dismissed the suit. Hence 
this appeal. N d 

On the 15th January, 1929, the defendant 
No. 2 instituted a criminal case. against the 
plaintiff under s. 380 of ‘the Indian Penal 
Code and certain other sections. The Magis- 
trate ordered summons to be issued upon 
the plaintiff and also directed the issue of 
a search warrant against him for the pro- 
duction of certain articles: Before, however, 
any process could issue, the ‘plaintiff ap- 
peared through a Pleader before the Magis- 
trate and on hearing the Pleader the Magis- 
trate cancelled his orders for the issue of. 
summons and the search warrant. He then 
made over the case to an Honorary Magis- 
trate for enquiry and on the report of the 
said Honorary Magistrate the case was dis- 
missed under s. 203 of the Codé of Criminal 
Procedure. On these factsit was contended 
on behalf of the defendants before the 
learned Subordinate Judge that the plaintiff 
had no cause of action 4s he had never been 
placed on trial and a number of decisions 
were cited to show that no action for mali- 
cious prosecution could be maintained un- 
less the prosecution had commenced and 
that the prosecution did not usually com- 
mence until some legal process had been 
actually issued against the accused. The 
cases relied on by the defendants were as 
follows:—Golap Jan v. Bholanath Khetry 
(1), Sheikh Meeran Sahib v. Ratnavelu 
Mudaly (2), Arunachalam Mudaliar v. Chin- 
namunusami Chetty 97 Ind, Cas. 351 (3) and 
Subhag Chamar v. Nand Lal Sahu (4). 

Jn all these cases no process had either 
issued or had been directed to be issued and 
in some of them an enquiry had been 
ordered under s. 202, Code of Criminal Pro- 

(1) 11 Ind. Cas. 311; 38 O 880; 15 O W N 917. 


(2) 21 Ind. Qas. 703; 37 M 181; 25 MLJ 
S 97 Ind. Cas, 351; 24 L W 22; (1926) M W N 
2 Pi 


(4) 118 Ind. Cas. 133; A IR 1929 Pat. 271; 8 Pat, 
285; 10 P L T 415; Ind, Rul, (1929) Pat, 485, 
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cedure, and the ` accused had appeared’ 
and taken partin such enquiry. In one of 
these.cases the.accused appeared i in response 
toa notice and took part in the enquiry under 
s. 202, Code of Criminal Procedure. Not- 
withstanding these facis it was held in all 
these cases that there had been no commence- 
ment of the prosecution and that the ac- 
cused had, therefore, no cause’ of action for 
a’suit for damages’ for maliċious prosecution. 
It inay be stated here that the Bombay High 


Court has taken a different view and has held. 


that the mere fact of lodging’a complaint 
would amount to commencement of prosecu- 
tion. The balance of authority is, however, 


-in support of the view that ‘unless a process- 


is issued and the accused is brought into 
court as a result of'such process, he kas 
no cause of action fora suit for damages for 
malicious prosecution. This is aiso the 
view which has been held by a Division 
Bench of this court in Subhag Chamur v. 
Nand Lal Sahu (4) and we find’ no gool 


“reason to dissent from that view. 


The present case, however, is disiinguish- 
able from the cases relied upon by the 
defendants. Here although no process was 
actually issued or served upon the plaintiff, 
yet an order for the issue of process under 
s. 204 of the Code of Criminal Procedure 


andof a search warrant was formally re- . 


corded by the Magistrate anid, therefore, it 
cannot be said that the appearance of the 
accused after such an 
recorded was altogether voluntary. -Techni- 
cally, therefore; the prosecution had” 
commenced and ` the plaintiff must , be 
deemed to have a‘cause of action. THat - 
being so, the case will have to be remanded ` 
to the court below to betried on thé merits. 

Mr. Ray “who appears on behalf ot. the. 
defendants also contended that ihe plaintiff's. 
suit: should fail not only be ause-no pre- 
secution' in thereal sense of the térm. had 
commenced in the case but als) becauée'no 
damage had been sustained by the.plaintiff. 
In support of his proposition he reliéd upon 
an observation of Mr. Justice Mookerjee in 
Bishan Prasad Narain Sirigh v. Phulman 
Singh (5) whichis'to the ‘effect that in certain 
cases an action may fail on the mere ground 
that the plaintiff had sustainedno damage. 
Now there is no doubt that in considering the 
question of actual damage one cannot lose 
sight of the fact that the present case 
cannot in substance be distinguished. from 
those cases in which the person accused 


(5) 27 Ind. Cas. 449; 19 O W N 938; 200LJ 
ro y 


nd 
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actually appears in court and takes part’in 
an enquiry under s. 202. and‘ ultimately 
the complaint is dismissed‘ under's: 203: Tt 
is’ clear ‘that in the circumstances’ of the 
present case if’ the’ plaintiff has suffer- 
ed any damage’ at' all that damage 
must have been of a very slight or 
nominal character, As I have already 
stated, before any summons or search 
warrant was’ actually issued inthe present 
case the Magistrate changed his mind ‘and 
cancelled his previousorder. The enquiry 
that followed was an enquiry under s. 202 
of the Code of Criminal Proceduré and, as 
. has been /poitited out in the’ cases” ‘relied 
upon: by the defendants; the plaintiff was 
undér no-obligation to take part in such 
an’enquiry. Strictly speaking, therefore, 
the measure of damage in this case would 
bê the: damage suffered by the plaintiff 
between the order directing‘ the’ issue of 
process’ atid the cancellation of that order.. 
Unfortunately, however, the Subordinate 
Judge decided the case on a preliminary 
ground without recording any evidence and 
in the absence of evidence this court cannot 
fix even the nominal “damages to which the 
plaintiff might be entitled ‘and the case in 
these circumstances will have to be remand- 
ed tothe court below for disposal’ according 
to law. 

Another point which was brought to our 
notice was that the plaintiff had not given 
any particulars of damages in his plaint 
and that he had mentioned’ merely a lump 

sum'of ‘Ra? 5,250-which, on the face of it, is 

a highly exaggerated amount. That cir- 
cumstance also will have to be consider- 
ed by the court below in assessing the 
damages. . 

The judgment and .the:decree’ of the Sub- 
ordinate Judge are, therefore,:set aside and 
the case is remanded to him for disposal 
according to law.- Each party will bear i 
own costs inthis appeal. - 

Scroope, d.—In my opinion the. cases 
relied on by the learried‘Subordinate Judge 
and cited by the learned Advocate for the 
respondents, namely, De Rozario v. Gulab 
Chand Anundjee- (6), Golap Jan v. Bhola 
Nath Khetry (1) and Sheikh. Meeran 
Sahibv. Ratnavelu Mudali (2) are very 
clearly distinguishable from the present case, 
in which there was an order. for issuing 
summons on the accused and for ‘search of 
his house and, in my opinion, it makes no 
difference that he came to court before-the ; 
processes were actually issued. The stage - 
at which he came to court may. affect’ the , 

(6) 6 Ind: Oas: 877; 37°O 358, 


question of the amount of damages,- but 
the fact that he came before the summons 
andthe search warrant had actually been 
issued does not, in my opinion, justify his 
case being thrown out. In my opinion 
his prosecution had started and the plaintiff 
was entitled to have the question sof 
daniages investigated. I agree with my 
learned brother that thecase should be re- 
manded and the damages assessed on the 
lines indicated by him. 
also that the claim as assessed at Rs. 5,250 
about which no details have at all been 
given is quite fantastic and at best the 
plaintiff would be entitled to little more 
than nominal damages. The case arises 
out of a family dispute which it was desir- 
able to settle without recourse to the courts, 
but both sides seem firm in their determina- 
tion to fight the matter to the end. : 

Nea, Appeal allowed; . 

Case remanded.. 


_ BOMBAY HIGH COURT. 
Tirst Civil Appeal No. 161 of 1932. 
December 12, 1932. 
PaTKAR AND BARLEE, JJ. 
EBRAHIM HAJI JUSAB—APPELLANT 
: h VETSUS 
JAINIBI ANUDDIN—RESPONDENT. 
Workmen's Compensation Act (VIII of 1928), s. 2 
(1) (n)—Workman—Employment of a casual nature 
—Tests—Onus of proof—Compensation case—Com- 
missioner’s decision—Interference. ` 
The question whether the employment cf a work- 
manisof a casual nature depends on the evidence 
as to the nature of the employment. The onusin such 
cases would be on the employer to prove the condition 


which is necessary forthe purpose of excluding a. 


person from the category ofa workman, and it has 
to be shown that the workman's employment was of 
a casualnature “ - 

The High Court can interfere with the decision 
of the Commissioner in a compensation case 
only when the High Court considers his decision 
tobe wrong in law. Where the Commissioner's 
statement of the law cannot be said to be incorrect 
and his application of the law to the facts of the case 
is not wrong, the High Court should not interfere. 

First Civil Appeal from a decision of the 


` Commissioner of Workmen's Compensation, 


Bombay, in-Application No. 100-B-10 of 
1932. ` 

Messrs. Y N. Nadkarni and G. A. Subnis 
(with him Mr. S. K. Ambedkar), for the Ap- 
péllant. ; | ; 

Mr. S. C. Joshi, (with him Mr. B. G. 
Modak), for the Respondent. 

Patkar, J.—in this case the applicant 
claimed compensation for the death of. her 
son Yasin Anuddin, who: was employed by 
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the appellant owning property at. Parel, and 
who fell from the scaffolding. while executing 


repairs to his building. 
The Commissioner found that the work- 


‘man’s employment was not of a casual 


nature, but onthe contrary he was regularly 


employed for an appreciable period of time 


by the same employer. 


- It is contended on behalf of the appellant 
that the employment of the deceased was of 
a casual nature. “Workman” is defined in 
the ‘Workmen's Compensation Act, VIII of 
1923, s. 2 (1) (n), as follows: — 

Workman’ means any person (other than a pereon 
whose employmentis ofa casual nature and who is 
employed otherwise than for the purposes of the 
employer's trade or business) who is employed, either 
by way of manual labour or on monthly wages not 
exceeding three hundred rupees, in any such capacity 
as is specifiéd in Sch. H.” 

Under Sch. IT} cl. (vi), any person who is 
employed in the construction, repair or 
démolition of a building which is designed 
to be, is, .or.has been more than one storey in 
height above. ground level is a workman 
within the meaning ofs. 2 (1) (n) subject to 
the provisions of that section. The building 
on which the deceased was employed was 
more than one storey in height above ground 
level. The question, therefore, in this appeal 
is whether he falls within the two exceptions 
mentioned in the definition, namely, where 
the employment is of a casual nature and 
whois employed otherwise than for’ the 
purposes of the employer's trade or business. 
‘woconditions are required to exclude a 
person from the category of a workman. If 
any of these conditions is not satisfied, he is 
a workman within s. 2, al (1) (n). 7 


It is necessary to decide whether the 
employment of the deceased in this case was 
ofacasualnature, Several cases were cited 
before us which interpreted the phrase “of a 
casual nature” by contrasting it with ita 
opposites regular, periodical or permanent. 
In Knight v. Bucknill (1) it was observed by 
Lord Justice Hamilton as follows (page 
164%): 

“It would appear to infer something midway 
between the regular employment of a workman and a 
simple engagement for a single day, and I think that 
casual is here used not as a term of precision, but as 
a colloquial term.” A 

He further observed: — 


“ it may beinferred that when the state of facts ia 


midway between thesetwo states, so that the . question 


is reasonably debatable, it must be for the Oounty 
Court Judge to decide." f ; 
The same view was accepted in Smithy. 


` 


(1) (1913) 6B W O 0160, 
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Buxton (2). In Hughes v. Walker (3), it was 


observed as follows (p. 83*):— 
“In the courge of tbe many cases which have been 


decided it appears‘that the courts -have leant more : 


generally to saying that the question of what is casual 
‘labour is a matter df fact to be determi ei by thè 
County Court.” 


It was further observed as follows (p. 
85*): 

“In the present case it appears to me that there was 
evidence before the County Uourt Judge which would 
justify him in holding thet aman employed to build a 
wall at arate of wages, whether determined by the 
hour, by the week or by the day I care not, but 
employed to build a wall, might well ba found to be 


engaged in anemployment that was notof a casual 
nature.” 


The Commissioner in this case observed in 
the course of his judgment:— 

“It seems to me impossible to argue that his 
employment was ofa éasual nature. lf it were so held, 
the majority of workmen in the building trade might 
never get any compensation at all because it is well- 


known that they go from job to job and from employer 
to employer," 


That appears to us not to be a conclusive 
test. The question in each case is whether 
on the evidence the employment is of a casual 
‘nature. The onus in such cases would be on 
the employer to prove the condition whieh is 
necessary for the purpose of excluding a 
person from the category of a workman, and 
it has to be shown that the workman's 
employment was of a casual nature. 

It appears from the evidence in this case 
that the job of repairing the building was 
entrusted to five or six persons for a periòd 
which was expected to take more than 
twenty days, and fiveor six labourers were 
‘employed. They were not paid by the day, 
though the payment, by the day is not con- 
clusive in such cases.. There appears to be 
a regular employment of five or six workmen- 
for a particular job, and there is evidence in 
this case on which the Commissioner could 
base his finding that the deceased was 
regularly employed and that the deceased’s 
employment was not of a casual nature. 

We think, therefore, it is difficult to 
interfere with the finding of fact of the lower 
Court on this point. If the finding is 
accepted, it is not necessary to go into the 
other question as to whether he was employed 
otherwise than for the purposes of the 
‘employer's trade or business, because ifone 
condition fails, there is no exelusion of the 
deceased from the category of ‘ workman.” 

The appeal, thereforé, fails, and must be 
dismissed with costs, 

Barlee, J.—I agree. 

(2) (1915) 8 B W C 0196. 

(3) 1926) 19 BW OO 79, 

* Pages of (126) 19 5 W OUT ia] ; 
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The English cases 
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show that the Judges of the Court of Appeal 
have hesitated to commit tkemselves to a 
definition of ihe word “casual”. Certain 
{ms of employment clearly are casual, 
Others are not so, and there isa wide 
territory between in which no definite 
beundary line canbe drawn. Inthe case of 
Knight v. Buckniil (1) Lord Justice Hamilton 
said (page 164*):— 

“It(the word casual) would appear to infer someth- 
ing midway between the regular employment of a 
workman and a simple engagement for a single day, ' 


and I think that casual is here used notas a term of 
precision, but as a colloquial term ” 


Then, is the employment ofa man for 
a job which is likely to last for thirty 
days a casual employment or not. That 
was the question which the learned Com- 
missioner had to decide, and he has 


-decided it in the negative, and we can . 


only interfere withhim if we consider that 
his decision is wrong inlaw. His statement 
of the law cannot be said to be incorrect, 
and hisapplication of the law to the facts 
of this caseis not obviously wrong. I say 
this without expressing any opinion of 
my own, for it is not for this court to express 
an opinion on the facts. Wecan only inter- 
fere with the decision of the learned Com- 
missioner if either his statement of the 
law is wrong or his application of the law to 
the facts is obviously wrong. 

In these circumstances I agree that the 
appeal must fail. 

N-A. Appeal dismissed. 

*Page of (1913) 6 B. W. U. Olba] SOS 


PATNA HIGH COURT. 
Criminal Revision Petition No. 25 of 1983. 
February 1, 1933. 

JAMES AND AGARWALA, dd. 
MOONGA LAL KEOT AND OTHERS— 
PETITIONERS 

versus 


EMPEROR— OPPOS1TE Party. . 

Extradition Act (XV of 1608), ss, 7,8-A, 18> 
Treaty of Hast India Company with Nepal, Art. 5— 
interpretation of=-Extradition against British 
Subject—Discretion of court—Art. 5, if excludes 
operation of s .7. ; 

The provision in Art. 5 of the Treaty between 
the East India Company andthe Government of 
Nepal that neither Government shall be bound 
to surrender any person is to be read in its ordinary 
sense, as implying that each Government retains: a 
Tight to exercise its discretion in the matter of the 
surrender of its own subjects. [p 275, col. 1.] 

The provisions of the Extradition Act do 
not take away.that discretion or injuriously 
affect its exercise in auch a way as to derogate from 
the provisionsof the Treaty. [p. 276, col.2.] f 

lf the person whose extradition is sought is a 
British Subject in whose favour this discretion might 
possibly be exercised by the Local Government, he 
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should raise the point before the District Magis- 
trate, who would then refer the matter for the orders 
of the Local Government under s.8-A of the Act. [ibzd | 

The Extradition Act is the law of the land 
not, so far as the third chapter is concerned, to 
be applied for this or that country by Order in 
Council or by any special means. If some special 
procedure has been arranged by Treaty, s. 18 of 
the Act provides thatit may be followed; but if the 
Government chooses to exercise the powers 
given bythe Act, no Municipal Court can interfere 
on the ground thatthe Government had undertaken 
to act otherwise by Treaty. [p 275, col 21. 

Criminal Revision Petition against an 
order of the Sub-Divisional Officer, Supaul, 
dated the 8rd January , 1933. 

- Messrs, S. N. Sahay and R. N. Lal, for 
the Petitioners, 

Sir Sultan Ahmad, Government Advocate, 
for the Crown. 


James, J. - This is a proceeding under 
s. 491 of the Code of Criminal Procedure. 
The British Envoy at Nepal issued a 
warrant under s. 7 ofthe Indian Extradition 
Act of 1903 forthe arrest and extradition 
of the petitioners for certain offences re- 
ported to have been committed in Nepal. 
The District Magistrate took the statements 
of the petitioners and reported the matter 
tothe Local Government under s. 8-A of 
the Act, incorporating in his report the 
findings of the Sub-Divisional Magistrate of 
Supaul onan enquiry which he has con- 
ducted atan earlier stage when it was 
understood that these persons would be 
tried in British India under s. 188 of the 
Code of Criminal Procedure. The Dis- 
trict Magistrate reported that the petitioners 
were residents of British India; but the 
Local Government after examining the 
records decided that there would be no 
justification for refusing extradition and 
directed that the petitioners should be 
made over tothe Government of Nepal. 

Mr, Sri Narain Sahay on behalf of the 
petitioners argues in the first place that the 
Local Government has no power to order 
extradition of British subjects to Nepal, 
and, secondly, 
of a warrant unders. 7 of the Extradition 
Act against British subjects is illegal, 
because in any reading of the Treaty with 
Nepal a discretion is retained as to whether 
a British subject shall or shall not be 
surrendered. He also argues that the pro- 
cedure adopted is repugnant to the provi- 
_ sions of the fifth article of the Treaty of 
1855, which provides that neither Govern- 
ment shall be bound to surrender any 
person, except upon requisition duly. made 
by the authority of the Government within 
whose territories theoffence is charged to 
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have been committed, and also upon such 
evidence of criminality, as according to 
thelaws of the country in which the person 
accused shall be found, would justify his 
apprehension, and sustain the charge ifthe 
offence had been there committed. It 1s 
suggested that the provision in these articles 
that neither Government shall be bound 
to surrender should be read as meaning 
that neither Government shall in any 
circumstances surrender. 

Tithe treaty with Nepal contained, as 
according toMr.Sri Narain Sahay it does 
contain, an express prohibition against sur- 
render of British subjects, it is possible that 
the protection of the High Court might be 
claimed for British subjects, as it was 
claimed and granted by the Queen’s 
Benchin Wilson's case (1). In that case the 
Government of Switzerland had applied 
for the extradition of a British subject, 
which was prohibited by the Treaty; but 
it may be remarked thatthe terms of the 
Order in Council, which made the Extradi- 
tion Act applicable to Switzerland, limited 
its application to cases governed by the 
Treaty. The Indian Extradition Act provides 
that nothing inthe Act shall apply in deroga- 
tion of Treaty powers: but I doubt whether 
this provision can be properly treated by 
Municipa] Courts as taking away from 
Government power given by the Act, 
merely because ihe power may have been 
previously limited by Treaty. There is a 
difference between the limitations imposed 
by s.18 ofthe Indian Extradition Act on 
the one hand and an Order in Council on the 
other reciting the Tredty,and making the 
English Statute applicable only subject 
tothe conditions of the Treaty. As my 
learned brother pointed out during the 
argument, the Indian Extradition Act is 
the law of the land, not, so far as the 
third chapter is concerned to be applied 
for this or that country by Order in Council 
or by any special means. If some 
special procedure has been arranged 
by Treaty s. 18 of the Act provi- 
des that itmay be followed; but if the 
Government should choose to exercise the 
powers given by the Act, no Municipal 


-Court could interfere onthe ground that 


the Government had undertaken to act 
otherwise by Treaty. : 

This “question does not really arise, 
because the meaning of the words “shall not 
be bound” has been determined by authority, 
In nearly all the extradition treaties some 
provision is made either prohibiting the 

(1) (1877) 3 QB D42, i . 
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extradition of subjects of the country from 
whom extradition may be demanded, or 
leaving the matter within the discretion 
of that Government. The question of what 
fs the meaning ofthe provision that the 
Government shall not be bound, which is 
found in the Treaty with Nepal, was con- 
sidered by the Queen’s Bench in Galway’s 
case (2). The extradition treaty with 
Belgium provides that 

“In no case, nor on any consideration whatever, shall 


the high contracting parties be bound to surrender 
their own subjects ” 


Lord Russell of Killowen, with whom 
his companion Judges concurred, held in 
that case that the provision implied that the 
British Government retained a discretion 
as to whether British subjects should be 
surrendered. Itwas found that there was 
no prohibition against surrender, such as 
‘was contained inthe Treaty with Switzer- 
land which had come under consideration in 
Wilson's case (1). It appears to be clear that 
the provision that neither Government shall 
be bound is to be read in ils . ordinary 
sense, as implying that each Government 
retains a right to exercise its discretion in the 
matter of the surrender of its own subjects, 

' Mr. Sri Narain Sahay argues in the 
second place that though the second article 
may merely mean that the Local Govern- 
ment isentitled to exercise its discretion 


in thematter of surrendering British sub-. 


jects, the fact that that discretion is retain- 
ed must necessarily requiré the Govern- 
ment of Nepalto take action under s. 9 
of the Indian Extradition Act for the 
extradition of British subjects, and ‘that 
it must exclude the operation of s. 7. 
Section 18 ofthe Indian Extradition Act 
provides that nothing in Chap. III, of the 
Act shall derogate from the provisions of 
any Treaty for the extradition of 
offenders, and.that the procedure provided 
by any such Treaty shall be followed in any 
case to which it applies. Itis argued on 
behalf ofthe petitioners that’ the issue of a 
warrant by the British Envoy addressed 
to the District, Magistrate of the district 
in which the fugitive offender may be would 
be in derogation of the provisions of the 
Treaty, because where 
retained by Government, the requisition 
should in the first place be addressed to 
the Local Government, since othérwise if 
the District Magistrate should surrender 
a fugitive offender without reference to 
Government, the Local Government would 
be prevented from exercising. the discre- 
> ` 7 -(2) (1896) 1 Q B D 230; 65 LJ MO 38; 60 J P87: 18 
Cox. O Ọ 218544 W RB 313; 13L J 756. 0O. 
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tion whichis ¥ested in it by the Treaty; 
Thelaw of extradition, so far as the powers 
of Local Governments or the Government 
of India in dealing with British subjects 
are concerned, is contained inthe Indian 
Extradition Act (XV of 1903). Section 7 
of that Act provides that when an extradi- 
tion offence has been committed or is 
supposed to have been committed by a 
person not being a European British sub- 
ject and such person escapes into or is 
in British India, and the Political Agent 
issues a warrant, addressed to the District 


.Magistrate ofthe district In which such 


person isbelieved to be, the Magistrate 
will in due course proceed to execute it. 
Under s. 8-A, the Magistrate may report 
the case for orders of ihe Local Govern- 
ment; and by s. 15 the Government of India 
or the Local Government may stay the 
proceedings, or may direct that the warrant 
be cancelled. It may betrue that under 
the Treaty the Local Government has 
absolute discretion to refuse to surrender 
a British subject to the Government of 
Nepal; but itis difficult to see how .the 
provisions of the Indian Extradition Act 
take away that discretion or injuriously 
affect its exercise in such a way as to 
derogate from the provisions of the Treaty. 
It appears to beclear that if the person 
whose extradition is sought is a British 
subject in whose favour this discretion 
might possibly be exercised by the Local 

overnment, he should raise the point 
before the District Magistrate, who would 
then refer the matter forthe orders of the 
Local Government under s. 8-A of the 
Act aswas done in the present case, when 
the Local Government after considering all 
the circumstances cameto the conclusion 
that there would be no justification for 
refusing extradition. 

Mr. Sri Narain Sahay suggests that the 
procedure followed isin contravention of 
the fifth article of the Treaty; but the fifth 
article leaves a discretion to Government 
and it isnot forusto dictate whether the 
Government should proceed in accordance 
with thelaw or should take its stand on 
the Treaty. In this particular case” the 
British Envoy forwarded with his warrant 
a requisition from the Prime Minister 
himself, requesting him io take steps 
for the arrest and surrender of the persons 
accused. It dces not appear that the 
warrant issued by the British Envoy was 
illegal and there would be no justification 
for any Interference with the order that 


the petitioners shall be surrendered, The 
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Rule must, therefore, be discharged, and 
the application must be rejected. 

Agarwala, J.—I agree. 

N-A. Rule discharged. 


. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 50 of 1931. 
June 24, 1932. 
SULAIMAN, O. J., AND MUKERJI, J. 
: Mufti MOHAMMAD HASNAIN— 
PLAINTIFF—ÅPPELLANT 
VETSUS 
RUSTAM ALI—Derenpant - 
i RESPONDENT. 

Mortgage -Simple mortgage of whole property— 
Sale of entire property by part owner—Vendee entering 
into possession —Discharge of part of mortgage debt by 
vendee—-Suit by another part owner for possession of 
his ‘share—Vendee, if to be dispossessed—Private 
payment of simple mortgage—Whether canbe set up 
as shield against claim for possession. . 


H died le.ving a son, a widow and two daughters. 


All the heirs of H executed a simple mortgage deed 
in favour of certain mortgagees. K, the son took 
possession of the entire property and then purported 
to transfer the whole of it tothe defendant who en- 
tered into possession and paid off a part of the previous 
mortgage debt with a portion of the sale proceeds 
left: with him. About a year beforethe expiry of 
limitation ofthe prior mortgage, an heir of one of the 
deceased sisters of K instituted a suit for recovery of 
his share. The defendant contznded that he was 


entitled to be paid a proportionate amount of the. 


sum which he paid towards the discharge of the 
previous mortgage debt: 

Held, that the defendant could not be justified in 
holding up his private payment of a simple mort- 
gage as a shield so as to resist a suit for possession 
by the mortgagor's representatives, as the defendant 
was entitled to the property as purchaser of the 
equity of redemption and not by virtue of the pay- 
ment of the previous simple mortgage Bijai Saran 
Sahi v. Rudra Bageshwar (3), relied on, Ram Sanehi 
i v. Janki Prasad (2), distinguished. [p. 278, col, 
Letters Patent Appeal against a judgment 
of Mr. Justice Niamat Ullah, dated the 20th 
May 1921. 

Mr. S. Majid Ali, for the Appellant. 

Mr. Mushtaq Ahmad, for the Respondent. 

Judgment.—This is a plaintiff's appeal 
arising out ofa suit for recovery of posses- 
sion. Ib appears that Hatim ‘Ali, a 
prédecessor-in-title of the plaintiff, was the 
owner of the property and after his death 
all his heirs executed a simple mortgage 
deed in 1906 in favour of certain mort- 
gagees, the period fixed for payment being 
ten years. Hatim Ali had left a son, a 
widow and two daughters. Theson Kazim 
Husain took possession of the entire prop- 
erty andthen purported to transfer the 
whole of it onthe 7th of November 1921 to 
Rustam Ali. Thesale deed was for Rs. 6,300 
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outof which Rs. 4,300 were left in the 
hands of the transferee for payment of the 
previous mortgage-debt. It is now found 
that asa matter of fact the vendee paid 
only Rs. 1,550-5 towards the previous mort 
gage debt and that he discharged the other 
debts with which we are not now. concerned. 

The limitation on the mortgage which 
was for ten years would not have expired 


‘till 1928. About a year before that date, 


namely, 1927, the present suit was instituted 
by an heir of one of the deceased sisters of 
Kazim Husain for recovery of his share. 
The claim,wasresisted on various grounds. 
The defendant wanted to claim the entire 
property by adverse possession, by estoppel 
as well as on other grounds. He also 
pleaded that he was entitled to be paid a 


‘proportionate amount out of the sum which 


he paid towards the 
previous mortgage-debt. 
The suit was decreed by both the courts 
below unconditionally. On appeal to this 
court a learned Judge has upheld the decree 
for possession but has made it subject to 
the condition of the payment by the plaint- 
if of a proportionate amount out of 
Rs. 1,550-5 paid by Rustam Ali towards 
the mortgage of 1906. He has also directed 
the payment of interest on thisamount at 
the rate mentioned in the mortgage-deed. 
The point for consideration is whether 
Rustam Ali is entitled to resist the claim 


discharge of the 


„for possession and demand the payment 


of this amount. 

No doubt it has, been held on the strength 
of previous authorities including Sukhi v. 
Ghulam Safdar Khan (1) that where a prior 
mortgagee brings a suit on his mortgage 
and obtains a decree against his mortgagor 
without impieading a subsequent mort- 
gagee and purchases a property at auction 
and actually obtains possession, he cannot 
be ousted by a plaintiff deriving title 
through a subsequent mortgagee without 
his mortgage-debt having been satisfied: 
See Ram Sanehi Lal v. Janki Prasad (2). 
But the present suit is not a case of that 
type. Here there was no suit brought on 
the basis of the previous mortgage, but the 
amount was paid off privately by the 


‘defendant who had become entitled to the 


possession of the properly as purchaser of 
the equity of redemption, and not by virtue 


(1) #3 Tnd. Oas. 151; 43 A 469; (1921) M W N 445; 14 
L W 162: 26 G WN 270:42M D S15; 30M GT 175; 
24 Homa. Ls B 580; A I R1922 P. O. ll; 48 TA 465 
P. C. 

: (2) 124 Ind, Cas. 1; (1931) A L J729; A TR 1931 
‘All 466; Ind. Rul. (1931) All. 769; 53 4 1023 (F. B); 
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‘of the payment of the previous simple mort- 
‘gage. No authority has been brought to 
our notice by the learned Advocate for the 
respondent in which private payment of a 
‘pimple mortgage has been held to justify 
‘the holding up of that payment as a shield 
“so as to resist a suit for possession by the 
‘mortgagor's representatives. On the other 
hand, it seems to us that the principle laid 
.down by their Lordships of the Privy 
Council in the case of Bijai Saran Sahi v. 
Rudra Bageshwar (3) applies. to this case. 
: There too, the defendants who were trans- 
ferees had paid off a simples mortgage. 
Their purchase however was found to be 
invalid, Their Lordships remarked: 

‘Now admittedly these mortgages were not 
usufructuary mortgages, and as the plaintiffs 
(respondents! have besn held to be and are the 
owners of the equity of redemption, it is impossible 


to see under what title the defendants (appellants) 
cán claim to resist the decree for possession.” 


Inasmuch as the defendants in that. case 
had got possession by virtue of the .sale 
and the sale was invalid, they were ordered 
to surrender possession of the same because 
their mortgages did not give them any 
right to possession. It was remarked that 
whatever rights they had under their 
mortgages, they canno doubt enforce them 
in proper proceedings taken for the pur- 
pose, but there isno principle or authority 
which enables the defendants to set up 
their mortgages as shields against the 
plaintiff-respondents’ claim for possession. 
The same remarks apply to the present 
case. . ; 

-There is no doubt that Rustam Ali by 
virtue of paying the previous mortgage 
stepped into the shoes of the previous 
mortgagee and had the same rights as the 
thortgagee to enforce the debt. Itmay be 
that he is entitled to enforce the charge 
created’ in his favour within an extended 
time. ` But on this point it is not necessary 
to express any final opinion. His remedy 
‘may lie ina separate suitto enforce his 
charge and not in the present suit for 
possession, 
' We accordingly allow this appeal, modify 
the decree of the lower Appellate Court and 
‘restore the decree of the court of first instance. 
Inasmuch as the defendant has admittedly 
paid off in part thé liability of the plaintiff, 
‘we think that the parties should bear their 
own costs of -both the appeals in this 
court. ' 

N. Appeal allowed. 

| (8) 120 Ind Cas, 650; (1930) A L J 531; A IR 1999 


PO. 288: 30 L W 604; (1929) M W N 827; 32 Bom. 
` L R44; 58 af LJ 440; 51 O L J 70(P. 0). 
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LAHORE HIGH COURT. 
SPECIAL BENCH. 

Criminal Miscellaneous Petition No. 138 

: of 1933. ji 
April 11, 1933. 
Jal LaL, Monroz AND BEIDE, JJ. 
In the matter of Me. SHAH MUHAMMAD, 
BARRISTER-at-LAW, SHEIKHUPURA. 

Legal practitioner—Advocate receiving money from 
client to file appeal—Appeal not filed being barred 
by time—Application of money not satisfactorily 
explained—Client’s conduct not consistent with what 
he should normally hate done—Client withholding 
correct information from court— Action against Advo- 
cate, if can be taken. 

An Advocate was engaged to file an appeal and he 
received money from the client for filing the same, 
but as copy of the judgment had not been received 
on that date, he asked the client to see him again. 
The Advocate admitted that he received. the copy 
some weeks later and found that the limitation ' for 
filing appeal had already expired and:he returned the 
copy to the client. But the money was not return- 
ed, and on being neked to explain why he did not 
return the money, he could not give any satisfactory 
explanation it appeared that the conduct of the client 
was also not consistent with what he should 
normally have done and that he withheld the correct 
information about the matter from the court : 

Held, that although having admitted the receipt 
of the money it was for the Advocate to account for 
its application, the court cannot be uninfluenced by 
the conduct of the client when deciding whether a 
reasonable cause has been established to ` remove 
or suspend the Advocate from practice, and that it 
would be unsafe to take any action on the bare 
statement of the client. eas 

Mr. Carden Noad, The Government 
Advocate, for the Petitioner. Me; 

Messrs. J. N. Aggarwal, B. R. Puri, Abdul 
Aziz, N. C. Pandit, Amar Das and Shah’ 
Nawaz, forthe Respondent. 

Jal Lal, J.- Mr. Shah Muhammad, an 
Advocate of this court, whose ordinary 
place of business is at Sheikhupura, has 
appeared before us to show cause why, 
under cl. 8 of the Letters Patent of this 
court, heshould not be removed or suspend- 
ed from practice. The facts on which the 
learned Government Advocate has moved 
this court to take action are these:— _ 

On the 3rd July, 1930, Mr. Shah Muham- 
mad was engaged by one Vir Singh to 
file an appeal against a decree granted 
by Diwan Sri Ram, Subordinate Judge, 
against him, for Rs, 613-15-4 in favour of 
one Mul Chand. The decree, it appears, 
had been passed on the 27th May, 1930, 
and, consequently on the 3rd July, an 
appeal from the same would normally 
have been barred by time. It is alleged 
that an application for a copy of the 
judgment was made on the 2nd or 3rd 
July and as the respondent was not 


‘informed of the date of the judgment he 


was, therefore, unable to say whether an 
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appeal could be filed. He, therefore, asked 
Vir Singh to see him in about a week’s 
time when he would let him know whe- 
ther the appeal could be filed. He was 
paid Rs. 110, Rs. 35 out of which was 
on account of his fees and the rest for 
expenses. A separate sum of Rs. 15 was 
given to his Munshi for expenses for the 
copies etc. 

Vir Singh went to the Counsel as arrang- 
ed about a week afterwards but was told 
thai the copies had not been received and, 
therefore, he should come again. He, 
however, did not go to the Advocate but 
some time later he received summonses to 
appear in the Court of the Additional 
District Judge of Lyallpur. He thought that 
the summonses were. in connection with the 
appeal filed on his behalf and, 
therefore, went- to lLyallpur on the 
date fixed but there he discovered that it 
was ‘in connection with another case that 
he had been summoned as a respondent, 
and that the appeal in the case in which 
he had engaged Mr. Shah Muhammad had 
not been filed at all. After making several 
attempts to obtain a refund of the amount 
paid by him to the respondent: he made 
an application to the Additional District 
Magistrate. The matter was finally referred 
to this court and an enquiry by the 
District Judge was ordered. The District 
Judge has accordingly recorded the state- 
ments of Vir Singh, the respondent and 
his witnesses, and has submitted a report 
to the effect that “Mr. Shah Muhammad has 
not rendered a satisfactory explanation of 
the sum of Rs. 110 that was advanced to 
him by Vir Singh.” In consequence of this 
a formal charge has been framed against 
the respondent and we have heard the 
learned Government Advocate on behalf of 
the Crown and Mr. Abdul Aziz, Advocate for 
the respondent. 

After a careful consideration of the 
material placed before us, I am of opinion 
that the true circumstances relating. to 
this affair have not been disclosed by 
either party. Mr. Shah Muhammad says 
that°he received Rs. 110 as stated by Vir 
Singh but asa copy of the judgment had 
not been received on that date he, there- 
fore, asked Vir Singh to see him again, 
that he received the copy a few weeks 
later and found that the limitation for an 
appeal had already expired and, therefore, 
he returned the copy to Vir Singh. He 
admits that on the date he did not return 
the money paid to him by Vir Singh. He, 
however, says that a murder had been 
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committed in the village of Vir Singh 
whose uncle Dula Singh had asked him to 
appear for ‘the prosecution and had asked 
him to credit Rs. 80 out of the amount 
paid to him by Vir Singh towards the, 
fees in that case, the balance being allowed’ 
to be retained by him for his trouble in 
the matter of obtaining copies and giving 
advice to his client. This arrangement 
with Dula Singh, however, was admittedly 
made after the copies had been returned 


-to Vir Singh. Vir Singh denies that he 


received the copies or that he agreed to 


the retention of Rs. 80 by Mr. Shah 
Muhammad as fees in the murder 
case, 

We asked Mr. Shah Muhammad to 


explain why he did not return the fees at 
the same time when the copies were returned, 
He could give no explanation. We have 
also examined the register of fees of Mr. 
Shah Muhammad and find thatthere is an 
entry of Rs. 35 having been received by 
him from Vir Singh as his fees in the 
civil case and that onthe 28th August there 
is another entry of his having received 
Rs. 60 as part of his fees in the murder 
case, but, if Rs. 35 or a part thereof, and 
a portion of the expenses paid to him for 
expenses of the appeal were credited 
towards the fees in the murder case, one 
should expect a record to that effect at 
any rate against the entry relating to 
Rs. 35,Mr. Shah Muhammad also is unable 
to explain this omission. He says that 
his clerk used to write the entries and he 
might have omitted to do so. 

On the other hand Vir Singh says that, 
subsequent to his second visit a week 
after the payment ofthe amount, he never 
went to Mr. Shah Muhammad and that he 
went direct to Lyallpur after’ he had 
received the summonses from the court. 
Now, if he really believed that he had 
been summoned in the appeal filed by 
the Counsel on his behalf, the normal course 
for him to adopt would have been to 
inform the Counsel of the date fixed in the 
appeal and to ask him to appear on his 
behalf. He, however, did nothing of the 
sort. The conduct of Vir Singh thus is 
not consistent with what he should normally 
have done, when he says that after the 
second visit to the Counsel he never went 
near the respondent till he appeared in 
the Court of the Additional District Judge 
and discovered that he had been summoned 
ina different case. While, therefore, the 
explanation of Mr. Shah Muhammad is 


not quite satisfactory, and probably all 
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this trouble would have been avoided, if 
in the first instance he had chosen to 
give a straightforward statement of what 
‘really happened. Vir Singh’s own conduct 
is not consistent with what normally should 
have happened and I am of opinion that 
he also withheld the correct informa- 
tion about this affair from this court. 

Under the circumstances I do not think 
it would. be safe to take any action against 
the respondent on the bare statement of 


Vir Singh. It is true that, having admitted | 


the receipt of the money, it was for the 
respondent Advocate to account for its 
application, but we cannot be uninfluenced 
by the conduct of Vir Singh when deciding 
whether a reasonable cause has been estiab- 
lished to enable this court to remove or 
suspend the Advocate from practice. Under 
the circumstances I would take no further 
action in the matter. Mr. Shah Muhammad 
has offered to return the amount received 
by him from Vir Singh, and- 1 have no 
doubt that he will take early steps to 
return it. 

. Monroe, J.—I agree. 

Bhide, J.—I agree. 

N. Order accordingly. 


PATNA HIGH COURT. 
Criminal Revision Petition No. 341 
; ‘of 1933. 
August 8, 1933. 
ROWLAND, J. 
CHUNNU SONAR— PETITIONER 


versus 
KRIPA SANKAR MISRA-—Opposits 


Party. 

Criminal Procedure Code (Act V of 1898), ss. 435, 
5239—~Considered order on complaint ~-Second 
application on same facts—Order for further inquiry, 
if can be made—Power to take cognizance and power 
to dismiss complaint— Whether go together. 

Power to take cognizance and power to dismiss a 
complaint go together. The District Magistrate is 

recluded from setting aside proceedings before a 
Magistrate merely on the ground of bia not being 
empowered to take cognizance, to transfer a case or 
to-take it on his own file and to dispose of ithim- 
self. r 

When a considered order has been made on a 
complaint by a Magistrate, it is not open to the 
District Magistrate to order a further inquiry into 
the complaint. A second application on the same 
facts should not be entertained. | i 

Criminal Revision Petition from an order 
ofthe Sessions Judge, Purulia, dated the 
7th July, 1931, affirming that of the District 
Magistrate, Sambalpur, dated the 27th June, 
1933... ve 
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Messrs. S. M. Gupta and R. S. Chatterjee, 
for the Petitioner. i 

Mr. Y. Yunus, for the Opposite Party. 

Judgment.—This application by the 
accused is directed against an order of the 
Deputy Commissioner-District Magistrate 
ofSambalpur, dated the 27th June, 1933, 
passed on an application in revision 
presented to him on 26th June, 1933. 
The petition was a petition request- 
ing the District Magistrate to order further 
inquiry intoa case instituted by the com- 
plainant Kripa Sankar Misra against the 
accused which had been dismissed in March, 
1933. The complaint was originally pre- 
ssnted on 28th February, 1933, before Mr. 
Ahad, the Sub-Divisional Officer, Sadar. 
That officer thought that prima facie the 
matter might prove to be acivil dispute 
and he directed the complainant to prove 
his case on 17th March, 1933. On that 
date the Sub-Divisional Officer was absent on 
casual leave and current duties were in 
the hands of Mr. S. C, Mitra, a magistrate 
of the First Cless who was empowered by 
the District Magistrate to take cognizance 
under s. 190 of offences on complaint. The 
complainant was present and the case was 
put up before Mr. Mitra who having other 
work directed it to be “put uy to-morrow”. 
On 18th March, Mr. Ahad apparently still 
being absent, Mr. Mitra took up the preli- 
minary inquiryintothe complaint himself. 
He examined four witnesses on behalf of the 
complainant. The matter remained pend- 
ing with him for orders until 24th March, 
1933, when he dismissed the complaint.’ It 
is said that Mr. Ahad had returned on 20th 
March andthe District Magistrate appears 
to have thought that Mr. Mitra not being 
the Sub-Divisional Officer could not either in 
the Sub-Divisional Officer's absence or after 
his return, takeupthe preliminary inquiry 
or take cognizance or dispose of the com- 
plaint. Power to take cognizance and power 
to dismiss a complaint go together of course, 
Mr. Mitra had, thereisno doubt, power to 
take cognizance. In the absence of the 
Sub-Divisional Officer, the usual arrange- 
ment is that another First Class Magistrate 
present at head quarters is empowered by the 
District Magistrate to take cognizance and 
is directed by standing orders to deal with 
complaints and if thereare no such stand- 
ing orders in Sambalpur to provide for 
the despatch of such work, it istime that 
suitable orders were passed. As for any 
irregularity in Mr. Mitra’s proceedings, the 
District Magistrate has not considered s. 529, 
cls, (e), (f) and () which precluded him 
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from setting aside Mr. Mitra’s proceedings 


merely onthe ground of his not being em- . 


powered to take cognizance, to transfer a 
case or totake it on his own file and to dis- 
pose of it himself. ~ 

Against Mr. Mitra’s order dismissing the 
complaint the complainant moved the 
District Magistrate in revision on the 
26th April, 1933, praying for fur- 
ther inquiry into his complaint which 
had been dismissed. The District Magis- 
trate on 27th April 1933,declined to interfere 
and rejected the petition. The District 
Magistrate would have done well before 
entertaining a second application on the 
same facts tohave réad s. 485 of the Code 
of Criminal Procedure and in particular to 
have observed the limitation placed on his 
powers by sub-cl. (4) which runsthus: 

“Tf an application under this section has been 


made either to the Sessions Judge or District 
Magistrate, no further application shall be enter- 


tained by either of them. 

Apart from the illegalities of procedure, 
I am at a loss io understand how the District 
Magistrate could allow himself to be con- 
vinced that any further enquiry into this 
complaint ought to be ordered in the face 
of the considered order of Mr, Mitra which 
sets out thefacts of the case. Thedispute 
was about a motor car. Kripa Sankar 
bought it by borrowing Rs. 1,400 from 
Chunnu the petitioner and raising more 
money elsewhere and thecar was registered 
in Kripa Sankar's name. On 9th December, 
1932, Kripa Sankar reported to the Superin- 
tendent of Policethat he had sold the car to 
Chunnu and had nothing more to do with it. 
Chunnu granted a receipt to Kripa Sankar 
dated 11th December, 1932, acknowledging 
that his debt of Rs. 1,400 plus interest of 
Rs. 100 was cleared. Chunnu took the car 
to Calcuttaand ‘sold it there. The com- 
plaint, as I have said, was instituted on 
28th February. Mr. Mitra’s order shows 
that Kripa Sankar has beyond doubt told 
lies about the transaction. 
. -The result is that the application is 
allowed, the order of the District Magistrate 
for further inquiry is set aside. The pro- 
ceedings against the accused in the Court of 
the Deputy Magistrate Mr. Bhabgairi Misra 
will be dropped. The bail bond of the 
accused will be cancelled. 

KN. Application allowed. 
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OUDH CHIEF COURT. 
Miscellaneous Civil Appeal No. 14 of 
| 1939 


August 1, 1933. : 
Raza AND SMITH, JJ. 
MAHABIR SINGH— PUROHASER— 
APPELLANT j 


versus 
LAL AMBIKA BAKHSH SINGH— 
OBJECTOR— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 8S8—Oudh Civil Rules, r. 211—Sale oficer 
appointed to conduct sale —Powers of— Application 
claiming pre emptire right~Whether can be decided 
by sule oficer— Jurisdiction of Civil Couri to go be- 
hind order of sale officer. 

The Civil Courtin confirming g sale is not bound 
by the acts of thesale officer that are not warranted 
by law. The sale officer cannot decide questions of 
law and fact when he has simply to conduct the sale. 
Consequently he cannot decide*the question whether 
& person has pre-emptive rights in respect of the 
property for sale and can enforce that right under 
O. XXI, r. 88, Civil Procedure Code. When the 
Civil Gourt has ordered that certain properties are 
to be sold in one lot, the sale officer has no power to 
disregard, or interfere, with tbat order Whena 
claim for pre-emption is preferred by a person to the 
sale officer he must refer tho claimant to the Civil 
Court executing the decree or refer the question to 
that court for decision. 

The Civil Court has jurisdiction to go behind the 
order of the sale officer to determine who was the 
auction-purchaser in whose favour the sale should be 
confirmed. 

Second Civil Appeal against an order of 
the Officiating Subordinate Judge, Partab- 
garb, dated the 19th December, 1931, and the 
23rd December, 1931. 

Mr. Ali Zaheer, for the Appellant. 

Mr. Haidar Husain, for the Respondent, 

Judgment.— Parmafand and others had 
obtained a decree for sale of certain mort- 
gaged property against Thakur Chandar 
Bhukhanpal Singk and others on the 30th of 
June, 1921, for Rs. 5,550, costs and interest, 
The following propertis were tobe sold in 
execution of the deeree: - 

1. A5 annas4pies share (Mohal Chandar 
Bhukhanpal Singh) in village Khanipur; 

2. A 2 annas 8 pies share (Mohal K rishna- 
pal Singh) in village Khanipur; and ` 

3. A 2 annas3 pies and 8 karants share 
in village Ranjitpur. 

The Subordinate Judge of Partabgarh 
(executing Court) ordered that all these 
three properties should be sold in one lot. 
As the properties were “non-ancestral”, the 
Civil Court appointed the saleofficer in the 
Zilla Court to conduct the sale under r. 211 
of the Oudh Civil Rules then in force. The 


sale of the properties could not be finished 


on the date fixed forthe sale and there were 
someadjournments. Onthe 3rd ef August 
1931, Lal Ambika Bakhsh Singh was th 
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sole bidder of allthe three properties. His 
bid onthat date was the highest bid, for Rs. 
10,200. Mahabir Singh filed an application 
on that date, claiming pre-emptive right in 
respect of the Mohal Krishnapal Singh 
property. Paragraphs 4 and 5 of his ap- 
plication runs thus:— 

4. “That the applicant is anxious to purcbase Mohal 
Krishnapal Singh in village Khanipur claiming the 
privileges given under r. 88, O. XXI, of the Code of 
Civil Procedure ” 

. 5. “That by this application the applicant joins in 
the highest bid for the whole property under sale, 
along with a stranger bidder, but his bid may be 
considered with respect to the property in Mohal 
Krishnapal Singh’aud that the applicant be required 
to pay into court the sale proceeds in proportion to 
the value of the property sold for Mobal Krishnapal 
Singh, the’ remaining sum to be paid by the other 
bidder for the remaining property.” : 
The pre-emptive right of Mahabir Singh 
“was denied by or on behalf of Lal Ambika 
_Bakhsh Singh, but the sale officer decided 
the question in favour of Mahabir Singh, 
and held that Mahabir Singh was entitled 
‘to enforce his right of pre-emption in res- 
pect of the Mohal Krishnapal Singh prop- 
erty, under O. XXI, r. 88, of the Codeof: 
Civil Procedure. The result was that the 
sale officer did not accept the bid of Lal 
‘Ambika Bakhsh Singh, so far as the Mohal 
Krishnapal Singh property was concerned; 
but accepted his bid in respect of the other 
two properties. He calculated the price of 
the Mohal Krishnapal Singh property at 
Rs. 4,634-6-0 and of the other two properties 


at Rs, 5,565-10-0. Thus Mahabir Singh was 


declared to be the purchaser of the Mohal 
‘Krishnapal Singh property for Rs. 4,634-6-0, 
and Lal Ambika Bakhsh Singh of the other 
two ‘properties for Rs. 5,565-10-0. The 
papers were then sent back to the Court of 
the Subordinate Judge of Partabgarh, as 
the sale was to be confirmed by that court. 
Lal Ambika Bakhsh Singh filed his objec- 
tions as against Mahabir Singh in the 
Court of the Subordinate Judge of Partab- 
garh on the 29th of August 1931. Mahabir 
‘Singh contested the objections of “Lal 
Ambika Bakhsh Singh on various grounds. 
The learned Subordinate Judge framed 
several issues and found as-follows:— 

1. The application of Lal Ambika 
‘Bakhsh Singh is maintainable under s. 151 
of the Code of Civil Procedure (ifnot under 
O. XXI, r. 88). 

“ 2, The sale officer was only acting like a 
ministerial officer ofthe court and as such 
could not determine questions arising under 
O.-XXI, r. 88, of the Code of Civil Proce- 
‘dure. The Civil Court cannot be bound 
bythe avis of the sale officer that are not 
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warranted by law. f 

3. Mahabir Singh is a co-sharer within 
the meaning of O. XXI, r. 88, of the Code 
of Civil Procedure: Mahabir Singh, howe 
ever, could not claim preference as against 
Lal Ambika Bakhsh Singh as the three 
properties being s2ld in one lot, and. he was 
not a co-sharer inthe remaining two prop- 
erties. His bid cannot be held to be a bid 
contemplated by O. XXI, r. 88 of the Code 
of Civil Procedure. i 

4 Mahabir Singh had made no distinct 
bid as required by law. _ 

5. No question of estoppel arises in this case. 

The result wasthat the application of 
Lal Ambika Bakhsh Singh was granted on 
the 19th of December 1931. He was de- 
clared to be the auction-purchaser of the 
entire property, and was permitted lo de- 
posit the remaining sum of Rs. 4,634-6-0 by 
the 23rd of December 1931. The sale waa 
confirmed in his favour on the 23rd Decem- 
ber, 1931. 

Mahabir Singh has appealed to this court 
challenging the findings of the learned Sub- 
ordinate Judge on the paints decided 
against him. He has also filed a revision, 
onthe same grounds, under s, 115 of the 


-Code of Civil Procedure, by way of pre- 


caution. It is noticeable that neither the 
decree-holders nor the judgment-debtors 
are parties to the appeal or revision filed in 
this court. 

The properties, which were to be sold in 
execution of the decree, have been sold, and 
the sale has already been confirmed by the 
executing Court (Subordinate Judge of Par- 
tabgarh). No question arises, therefore, so 
far as the confirmation of sale is concerned. - 

Mahabir Singh’s learned Counsel con- 
tends that the learned Subordinate Judge 
had no jurisdiction to go behind the order 
of the sale-officer. The sale-officer alone 
had the power to declare the purchaser or 
purchasers, and his declaration could not 
be questioned by the Civil Court in execu- 
tion proceedings. 

This is the only question which was dis- 
cussed at the hearing of this appeal (or 
revision) before us. 

In our opinion this contention is not well- 
founded and must be overruled. We think 
the Civil Court, in confirming the sale, can- 
not be bound by the acts of the sale officer 
that are not warranted by law. It should be 
bornein mind that the execution of decree 
was not transferred to the Collector in this 
case. The Collector (or the Assistant Col- 
lector nominated by the Collector) was ap- 
pointed by the Civil Court simply to con- 
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duct the sale according to the rules then in 
force. The sale officer could not, in our 
opinion, decide the disputed questions of 
law and fact when he had simply to con- 
duct the sale. He could not, therefore, de- 
cide the question whether Mahabir Singh 
had pre-emptive rightin respect of one of 
the three properties mentioned above and 
could enforce that right under O. XXI, r. 88 
of the Code of Civil Procedure. It should 
be borne in mind that all the three proper- 
ties were to be sold in one lot under the 
order of the Civil Court. The sale officer 
had no power to disregard, or interfere 
with that order. He could not split up the 
three properties into two lots, declaring 
Mahabir Singh to be the auction-purchaser 
of one lot, (that is the Mohal Krishnapal 
Singh property) and Lal Ambika Bakhsh 
Singh, -the auction-purchaser of the other 
lot, (that is the remaining two properties). 
The bid of Lal Ambika Bakhsh Singh was 
for all the three properties. There was, in 
fact, no bid of Mahabir Singh. What 
Mahabir Singh had done was that he had 
put in an application, claiming the right of 
pre-emption in respect of the Mohal Krishna- 
pal Singh property only out of the three 
properties put up for sale, and asking the 
sale-officer to allow him to purchase that 
property only as against Lal Ambika Bakhsh 
Singh on payment of the price which might 
be determined or fixed by the sale officer. 
‘He had worded para. 5 of his appplication to 
suit his purpose. It appears that he was 
conscious of the weakness of his claim un- 
der O. XXI, r. 88 of the Code of Civil Pro- 
cedure, as all the three properties were be- 
ing sold in one lot; but he was not pre- 
pared (or entitled) to bid for all the prop- 
erties under O. XXI, r. 88, of the Code of 
Civil Procedure. The said rule is in the 
following terms: — 

“Where the property sold is a share of undivided 
immovable property and two or more persons of whom 
one is a co-sharer, respectively bid the same sum for 


such property or for any lot, the bid shall be deemed 
to be the bid of the co-sharer.” 


All the three properties were being sold in 
one lot, and Lal Ambika Bakhsh Singh had 
bid Rs. 10,200 for that lot without specify- 
ing any particular sum for any one proper- 
ty out of the three properties. Mahabir 
Singh had not bid any sum for the lot con- 
sisting of the three properties. He had not 
bid any particular sum for the Mohal 
Krishnapal Singh property even. What he 
had said in his application was that 

“his bid may be considered with respect to the 
property in Mohal Krishnapal Singh, and that the 
applicant be required to pay into court the sale 
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proceeds in proportion to the value of the property 
sold for Mohal Krishnapal Singh, the remaiaing 
sum to be paid by the other bidder for the remaining 
property.” 
It is difficult to understand what he meant. 
by stating in the said paragraph of his ap- 
plication that 
“by this application the applicant joins in the highest 
bid for the whole property under sale along witha 
stranger bidder.” ; 
It is neither alleged nor shown that he had 
any claim for pre-emption in respect of the 
Mohal Chundra Bhukhanpal Singh property 
or the Ranjitpur property. How could he 
join in the highest bid for all the three 
properties under sale when he was going 
to purchase only the Mohal Krishnapal 
Singh property? We think para. 5 of the 
application was worded, ¿s it is simply to 
show in appearance that the applicant was 
claiming the right of pre-emption under 
O. XXI, r. 88 of the Code of Civil Proce- 
dure. In our opinion, the sale officer could 
not entertain his claim, and should not 
have decided the question in his 
favour in the way he did. He should have 
referred the claimant, Mahabir Singh, to 
the Civil Court executing the decree, or 
should have referred the question to that 
court for decision. The re'evant portions 
ofr. 211 ofthe Oudh Oivil Rules, then in 
force, are in the following terms :— 

(1) “Where the property to be sold in execution 
of a decree is an interest proprietary or under- 
proprietary in a mahal or part of a mahal, whe- 


- ther the revenue be paid to Government or to an 


assignee, and the decree is not sent to the Collector 
for execution under s. 68, the court shall- appoint 
the Collector, or any Assistant Collector whom tha 
Collector may nominate, to conduct the sale aad shall 
at the same time send him a copy of the proclama- 
tion of the sale made by the cou:t under O. XXI, 
r. 66, in Form No. 73" 

(3) “Objections and claims shall be preferred ta 
the court enforcing the decree, and shall be disposed 
of by the court" 

(4)- “The Deputy Commissioner or other officer 
appointed to sell shall not postpone the sale, save 
under the court's direction received prior to the 
lab being knocked down; or on unconditional pay- 
ment of the whole amount proposed to be realised 
by the sale; or on delivery by the decree-holder 
of a receipt in full of his demand againet the 
person whose property is about to be sold. Should 
payment of the amount to be realised by sale be 
made, or the receipt of the Cecree-holder be deliver- 
ed before the lot is knocked down, the Deputy 
Commissioner or other officer as aforesaid shall 
immediately report the circumstance for the informa- 
tion and orders of the court which directed the 
sale, and shall postpone the sale, pending further 
instructions." 

(5) ‘The Deputy Commissioner or other officer 
will report tothe Oivil Court enforcing the decree 
the result of the order for sale, retaining in 
deposit the amount realised, pending further instruc. 

tions” 


Sub-r. 3 ofr. 211 quoted above appearg 
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to be very clear on the point under con- 
sideration. It would have been better if 
the sale officer had read O. XXI, r. &8 of 
ethe Code of Civil Procedure, and r. 211 of 
the Oudb Civil Rules more carefully at 
the time theclaim for pre-emption was put 
forward by Mahabir Singh and was object- 
ed to by Lal Ambika Bakhsh Singh. Had 
he done so, no difficulty would have arisen 
in the case, and he would never have 
declared Mahabir Singh auction-purchaser 
of any property out ofthe three properties 

‘mentioned above as against Lal Ambika 
Bakhsh Singh, who had made his bid for 
all the three properties for the sum of 
Rs. 10,200. In our opinion the proceedings 
of the sale-officer were not warranted by 
law, and could be questioned by the Civil 
Court in confirming the sale. The Oivil 
Court had jurisdiction to go behind the 
order of the sale-officer to determine wh» 
was the auction-purchaser in whose 
favour the sale should be confirmed. It 
found that Mahabir Singh could claim no 
right of pre-emption as against Lal Ambika 
Bahksh Singh under O. XXI, r. 88, of the 
Code of Civil Procedure, and soit rejected 
the claim of Mahabir Singh, and confirmed 
the sale in favour of Lal Ambika Bakhsh 
Singh, who had made his bid for all the 
three properties which were put up for sale 
in one lot. 


If the order of the learned Subordinate 
Judge is taken to be an order under 0, 
XXI, r. 88, of the Code of Civil Procedure, 
or an order under g. 151 of the Code of 
Civil Procedure, then no appeal lies from 
that order, and the appeal must, there- 
fore, be dismissed. Ifthe order he regarded 
as one passed under O. XXI, r. 92, Civil 
Procedure Code, an appeal lies, but in our 
opinion there is no force in it. The 
application for revision under s. 115 of 
the Code of Civil Procedure should also 
be dismissed, as the lower Court does not 
appear to have exercised a jurisdiction 
not vesied in it by law, or to have failed 
to exercise a jurisdiction sa vested, or to 
have acted in the exercise of its jurisdic- 
tion illegally or with material irregularity. 
We do not think it necessary to decide 
definitely in this case whether an appeal 
or a revision lies from the order of the 
lower Court, as in the view taken by us, 
Mahabir Singh has no case either for 
appeal or for revision. Nothing has been 

-urged which weakens the force of the 
judgment of the learned Subordinate Judge, 
or inclines us. to sustain the appeal or the 
fevision, ` Bae, Me 
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The result is that we dismiss the appeal 

and also the revision filed by Mahabir 

Singh. The appeal is dismissed with costs. 

We pass no order as to costs in -the 

revision. 

N. Appeal dismissed. 


_ LAHORE HIGH COURT. 
Criminal Revision ae No. 1675 of 


1932. 
February 17, 1933. 
ADDISON, J. : 

GURANDITTA ~ Convict — PETITIONER 

versus 
EMPEROR—Opposite PARTY. 

Penal Uode (Act XLV of i860), s.411—Failure to 
disclose names of personsfrom whom property was 
purchased—Whether sufficient for conviction. 

Failure of the accused to disclose to trackers 
names of persons from whom property was purchased 
and promise todiscloss names tothe Police or lam- 
bardar, is not sufficient to prove that the accused 
purchased the property dishonestly kuowing it to be 
stolen property. Gan 

Criminal Revision Petition. from 
order of the Additional District 
Magistrate, Montgomery, dated the 10th 
September 1932, affirming that of the 
Honorary Magistrate, Second Class, Okara, 
dated the 22nd August, 1932. 

Mr. Anant Ram Khosla, for the Peti- 
tioner. š 

Mr. Madan Lal, for the Government 
Advocate, for the Crown. 

Judgment.—Trackers followed the 
tracks of certain thieves, who had taken 
“toria” from a village, tothe shop of the 
petitioner who at once stated that he had 
purchased it from certain persons, whose 
names he would disclose tothe Police or 
lambardar. f think thathe was foolish in . 
not at once disclosing the names. He did 
disclose them, however, when the . 
Police arrived, Thereis no other evidence 
against the petitioner. Ido not think that 
it canbe said thatit has been proved that 
he purchased that “toria”  dishonestly, 
knowing it to be stolen property. I accept 
the petition, set aside the conviction under 
s. 411, Indian Penal Code and direct that 
the fine, if paid, be refunded. 

N. Petition accepted. 
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MADRAS HIGH COURT. 
Appeal against Appellate Order No, 160 
; of 1929. l 
February 23, 1933. . 
PAKENHAM WALSH, J. 
ARUMUGA IRUNGALAR— 
APPELLANT 
5 versus 
: PACKIRI VELLALA THEVAR 
AND OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),0, XL, r, 1 
—Application for appointment of Receiver—Order to 
furnish security for mene  profits—Dismissal of 
suit by trial Court—Discharge of security—Decree for 
unascertained mesne profits—Eaxecutability. 

Where on an application for appointment of 
a Receiver ina suit for possession the court ordered 
the defendants to furnish security in respect of the 
mesne profits for a yearand the defendants fur- 
nished security agreeing that if a decree is passed. 
in the suit in favour ofthe plaintifs and the de- 

_fendants have to pay mesne profits for the current 
year the defendants shallpay that amount to the 
plaintiffs andthe suit was dismissed by the trial 
Court but decreed cn appeal: > 

Held, that the bond became vacated onthe suit 
being dismissed by thetrial Court and did not 
revive onappeal. Subbarama Iyer v. Subba Iyer (1), 
Manackjee v. R. M. N, Chettiar Firm (2) and Gallam- 
uddi Venkatasubba Rao v. Chaparalu Kasayya (6), fol- 
lowed, Raj Raghubar Singh v. Jai Indra Bahadur 
(h, distinguished. Inanganda Shiarama Gowda v. 


Bhasappa (3), not followed. Balaraju Chettiar v. ` 


Masilamani Pillai (5), referred to 

Obiter.—Where a suit is decreed with future 
mesne profits ‘as prayed for'but the mesne profits 
asked for have never bsen determined though there 
was an express issue as to their quantum in the 
suit the decree is not capable of execution before 
ascertainment of mesne proiits, 


Appeal against the Appellate Order of 
the District Court of West Tanjore, at 
Tanjore, dated the 26th of December, 1928, 
and made in Appeal Suit No. 235 of 1927, 
preferred against the order of the Court of the 
District Munsif, Mannargudi, dated the 3rd 
November 1927, and madein E. P. No. 6 E. 


P. R. No. 399 of 1927,in O. S. No. 585 of- 


1930. 
Mr, K. Raghavachariar, forthe Appel- 
lant. : 
Messrs. Ramaswamy Ayyangar and Sri- 
nivasa Varadachariar, for the Respond- 
ents. 


_ Judgment.—The plaintiffs filed a suit 
against first defendant for recovery of pos- 
session of certain property and for mesne 


profits. During the pendency of the suit - 


they fileda petition for the appointment 
of a Receiver, to harvest the crops on the 
land. The 7th and 8th respondents 
gave security to the extent of a maximum 
of Rs, 550 with regard to these crops. 

_ The suit. was dismissed but in appeal” 
was decreed, The petitioner. (appellant) 


i 
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put in apetition to executethe security 
bond. a 

The sureties contended : 

(1) thatthe bond was only intended to, 
cover any decree that might be passed by 
the trial. Court; 

(2) that even if it is operative the eppel- 
Jate decree is not capable of execution. 

The court of first instance found both 
points in the petitioners favour, The 
lower Appellate Court found both points 
against the petitioner and he prefers this 
second appeal. 

Point No. 1—The material portion of 
the security bond runs as follows: — 

-“On the petition presented by the plaintiffs in 
this suit for the appointment of a Receiver the 
court passed order on 15th January, 1921, direct- 
ing the defendants to furnish security for Rs. 650 in 
respect of. the mesne profits ofthe plots in dispute 
for the current year. If in accordance therewith 
decree is passedin this suit in favour of the plaint- 
ifs and the defendants have to psy mesne profits 
for the current year the defendants shall pay that 
amount to the plaintifis” (then follows the charge). A 

Subbarama Iyer v. Subba Iyer (1) is: 
directly in pointthat such.a bond becomes 
vacated on the suit being dismissed by the 
trial Court. 

The view has alsobeen taken in Manack- 
jee v. R.M. N Chettyar Firm (2) though the 
Bombay High Court appears to take a 
different view in JInanganda Shiarama 
Gowdav. Bhasappa (3). 

The Privy Council case Raj Raghubar 
Singh v. Jat Indra Bahadur (4) was con- 
sidered in Subtarama Iyer v. Subba Iyer 
(1) and distinguished on the terms ofthe 
actual bond there. . 

It was also considered in a Full Bench 
caseof this court in Balaraju Chettiarv. 
Masilamani Pillai (5) in which I deliver- 
ed the judgment. : 

Ihave nothing to add to the remarks 
made in Subbarama Iyer v. Subba Iyer (1) 
or tothose which I made in the Full Bench 
case. 

In ati éarlier case of this court reported as 
Gallamuddi Venkatasubba Rao v. Chaparalu 
‘Rosayya.(6) where the terms of the bond 
were even wider than inthe present case, 

(1) 82 Ind Cas. 461; 47M L J 523;(1924) M WN 
495; AI R 1925 Mad, 114, 

(2) 105 Ind. Gas. 540; 5 R492;AI R 1927 Rang. 
310, - ee 
(3) $9 Ind. Cas. 820; 51 B 31; 28 Bom. L. R. 1516; A 
IR 1927 Bom. 24. A 

(4) 55 Ind. Cas. 550; 42 A 158; 220 0212; 6'0 L 
J 682;38 M L J 302; IRA L J 263; 22 Bom L R 
521; 46 I A 228: 13 L W 82 (PO) 

(5) 126 Ind. Oas 614; 53 M 334; A IR 1930 Mad. 


514; 58 M L J 675; 3L 'L W 643; Ind Rul (1930) 
Mad. 886 (F. B) : 
“ (6) 26 Ind, Qas. 76; (1914) M W N 714, A 
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it was held that where 
themselves to the court of first instance 
to release ‘property from attachment 
before judgment andthe suit was dismis- 
a the bond became thereby discharg- 
ed. 

This was approved and followed in Sub- 
tarama Iyer v. Subba Iyer (1) quoted 
above. < 

Whether or not Inanganda Shiarama 
Gowda v. Bhasappa (3) can be distinguish- 
ed from the present case, the view of this 
court is’clear. I am bound to follow it. 

Ifthe Receiver had taken charge of the 
property the defendants would have been, 
on the dismissal of the suit, at liberty to 
take away the crops unless an order con- 
tinuing the attachment had been received 
from the Appellate Court. In the Full 
Bench case referred to above we held that 
attachment before judgment comes toan 
end automatically with the dismissal of the 
suit, even ifthe court passes no formal 
order terminating it. . 

It is difficult to see why the plaintiff should 
be ina -better position merely from the 
fact that he prefers an appeal. 

On the first point, therefore, I agree with 
the learned District Judge and it issuffi- 
cient for the disposal of this appeal. 

Imay, however, perhaps say that I agree 
withhim on the second questionalso which 
is somewhat more difficult. Inthe suit no 
- claim was made for past mesne profits the 
point heing expressly reserved. 

As regards mesne profits after suif an 
issue was raised Np. 3. “To what mesne 
profits are the plaintiffs entitled?” The suit 
in the trial Court went offon the question 
: title which was found against plaint- 
iffs. 

In the Appellate Court title was found in 
their favour but there was no finding 
about mesne profits. 

The only allusion to itin the judgment 
is found in the sentence in Ex, D, 
“There will be a decree for possession with 
future mesne profits as prayed for with 
costs in both Courts”. 

The plaint no doubt had prayed for 
future mesne profits and for the appellants 
great stress is laid on the words in the judg- 
ment “as prayed for”. Itis also argued that 
the executing Court cannot go behind the 
decree. That is ofcourse true but it is 
alleged that if the decree is not executable 
the executing Court cannot help going into 
that question. Weare here only concerned 
as to how far the decree is in its present state 
executable against the securities. It is 
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quite clear that the mesne profits asked for 
have never been determined though there 
was an expressissue as to their quantum 
in the suit. The liability ofthe sureties 
depends on what these mesne profits turn 
out to be and it is difficult to see how it 
cgn be enforced till this is known. The 
execution of the decree in its present state 
against them seems at least premature. 
am therefore inclined to agree with the view 
of the learned District Judge on this point. 
also but the appeal must fail on the first 
point in any case. It is dismissed with 
costs, 
NA. Appeal dismissed. 


BOMBAY HIGH COURT. 
Civil Application No. 583 of 1932. 
September 21, 1932. 

Murray AND Nanavatt, JJ 
-GURURAO NARSINGRAO DESAI 

AND OTHERS—APPLICANTS 


: versus 
RAMCHANDRA SHRINIVASRAO 
DESAI— OPPONENT. , < 
Practice—Leave to appeal to the Privy Cauncil. 
granted—Compromise between partiesafter granting of: 
leave—Compromise, if can be recorded by High Court. 
—Second decree in supersession of first decree, if can. 
be passed N ‘ 
: Where the parties to a suit arrive ab a compro-- 
mise after leave to appeal to the Privy Council has. 
peen granted by the High Court, itis not open to 
the High Court to record the compromise and to 
pass a second decree superseding the decree which. 
has already been passed and from which leave to 
appeal has been granted. 
Mr. H. B. Gumaste, for the Applicants. 
Mr. Nilkant Atmaram, forthe Opponent, 
Murphy, J.—This application arises out 
of First Appeal No. 508 of 1927, decided by 
this court. The petitioners, who were 
parties to the appeal, applied for’ leave to- 
appeal to His Majesty in Council, and a 
certificate was granted them, the rule being: 
made absolute on August 18, 1931. It is 
now stated in the civil application before us- 
that the petitioners have paid into court the 
necessary amount as security for the costs 
of opponent, and also the sum required for. 
translating and printing the record and 
that the appeal has been declared admitted; | 
but that meanwhile the parties have enter- 
ed into a compromise in the terms stated in 
the body ofthe application, and now pray 
that this court should supersede its first 
decree and pass one in the terms of the 
compromise. 
“There is no doubt that a compromise 
has been arrived at. But our difficulty is 
that we do not see how this court, having. 
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once made a decree in the matter, can even 
by consent makea second one superseding 
the first. The learned Counsel for both sides 
have referred to the rules of 1925, and toa 
ruling to be found in Jadunandan Koer v. 
Ramsiban Lal (1). The learned Judges in 
that case were dealing with a question ‘of 
the substitution of parties. Itwasin 1905, 
when apparently there were no rules on the 
point, such as rr. 14 and 15 of the Rules of 
February 9, 1920, which do not appear to 
have been abrogated by the Rules of May 2, 
1925. The reference is to a case of that 
court which has not been reported, and 
apparently the question was one of the sub- 
stitution of the names of deceased parties by 
those ‘of their legal representatives, as well 
as of a compromise. Apart from this gutho- 
rity the application has been argued on 
analogies of the powers of this court in other 
matters, during the interval, after the appeal 
hasbeen allowed, and before it has been 
made to His Majesty in Council. Some of 
these matters are provided for in O. XLV, 
and others by rules, but there is no similar 
authority forthe order which it is suggest- 
ed that we should now make. Lastly, it has 
been urged that in the interval between the 
grant of leave to appeal and admission, and 
its presentation to the Registrar of His 
Majesty’s Privy Council, this Courtis,in a 
measure, inthe positionto, exercise some of 
the functions of His Majesty’s Privy Council, 
and can, therefore, when so acting, make 
orders which would not be within its capacity 
in the exercise of its ordinary - jurisdiction. 
It has also been contended that the Civil 
Procedure Code and the rules of the Judi- 
cial Committee are not exhaustive, and that 
an application can be made unders. 15] 
of the Civil Procedure Code. 
impossible to accede to these arguments in 
so serious a matter as the substitution of a 
second decree for one already made by this 
court, and we canfindno authority, either 
in the arguments used before us, orin any 
reported decision of any of the High Courts, 
infavour of the application. It has also 
been said that to disallow this application 
will be a matter of hardship to the appli- 
cants, whose only other course is to obtain 
a certificate from us to the effect that, the 
matter has been compromised, and | then to 
make an application to His Majesty in 
Council. But this is obviously not the only 
way out of the difficulty, forthe appeal can 
admittedly be withdrawn, and the adjust- 
ment arrived at between the parties can be 
certified to the court under O. XXI, r. 2. 

(1) 4 Ind, Oas. 454; 10 O LJ 331 at. p, 333, 
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We thinkthat we cannot make the order 
which we have been invited to do, and that 
the application must fail. 

Mr.Gumaste says that in viewof the 
opinion just expressed by the court, he 
wants further time in which to consider 
whether he should not amend his applica- 
tion, by adding a relief, to forward the com- 
promise to His Majesty in Council, withthe 
prayer that a decree may be passed in its 
terms. Mr. Nilkant Atmaram wishes to 
consult his client. Parties are granted 
fifteen days’ time in which to amend their 
application accordingly, if so advised. 

Nanavati, J.—I agree. 

N.-A. Application dismissed. 


—— Tani 


PATNA HIGH COURT. 
Civil Appeal No 573 of 1931. 
February 28, 1933. 
MOHAMMAD Noor, J. 
GODAI MAHATO AND OTHERS— 
ÅPPELLANTS ' 
Versus 


DEBU AND OTHERS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47—~ 
Co-sharers—Partition decree enabling plaintiff tó 
collect rent from certain tenants—Other 'co-sharers 
collecting rent—Suit jor amount collected—Non- 
execution of partition decree— Whether affects suit— 
Suit, if barred by s.47—Enhancement of rent for 
particular share—Whether for exclusive benefit-of 
co-sharers to whom share is allotted. < 

A partitions decree gave the plaintiff as against 
all his co-sharers an exclusive right to realize rent 
from certain tenants. On the defendants co-sharers 
collecting such rent, plaintiff sued them for refund 
of the amount collected and fora declaration of his 
right to collect. The partition decree was not exe- 
cuted by the plaintiff : | 

Held, that the omission to execute the partition 
decree did not affect the maintainability of the suit 
and asit did not relate to execution, discharge or 
Satisfaction of the partition decree, it was not barred 
by s. 47, Civil Procedure Code. 

When a particular set of tenants have been assign- 
ed to a particular co-sharerall that these tenants 
are liable to pay must be paid to that landlord. It 
cannot be said thatany enhancement of rent will ba 
for the benefit ofother co-sharers and not for the 
exclusive benefit of the landlordin whose -share the 
tenants have-fallen. 


Mr. S. C. Mazumdar, for the Appellants. 
Mr. &.S. Chatterji, for the Respondents. 


Judgment.—The facts leading up to 
the present appeal are these: The plaint- 
iff, the principal defendants and ‘some 
landlords of vil- 
lage Kuluhar which they were holding in 
common tenancy. Later on there was a 
partition and a preliminary decree for 
partition followed by a final decree was 


. , passed.: Under the terms of the decree tha 
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plaintiff,among other things, got the exclusive 
right of the realization of rent from the pro 
forma defendants who are tenants of the 
village. The present suit is based upon the 
fact that the principal defendants have 
wrongfully realized rents from the pro 
forma defendants in spite of the partition 
decree. The plaintiff seeks a declaration 
that heis exclusively entitled to the rents 
payable by the principal defendants and 
asks for a decree fora refund against the 
principal defendants for the rents wrong- 
fully realized by him. The defence of 
the principal defendants who are the 
appellants in this court is that in spite 
of the partition decree they had all along 
been realizing rent from the pro forma 
defendants and the plaintiff not having taken 
execution ‘of the partition decree cannot 
maintain the suit. Both the courts have 
decreed the plaintiff's suit and the principal 
defendants have preferred this second 
appeal. des f 

The main contention in this appeal has 
been that the suit is barred under s. 47, 
Civil Procedure Code. It is urged that itis 
a suit for enforcement of the partition 
decree which is barred by s. 47 of the 
Oode. Both the courts have overruled this 
contention and in my opinion they have done 
sorightly. The partition decree which is on 
the record does not purport to divide the 
- landamong the various co-sharers though 

‘practically the effect of thedecreemay be a 
division of the land among them. The 
decree simply entitled the plaintiff to realize 
the rent from pro forma defendants exclusi- 
‘vely. It would have been certainly much 
better if the plaintiff had taken out a formal 
execution of the decree, but in my opinion 
his not having done so does not in the least 
affect the present suit. 1 fail to under- 
stand -how the present suit is barred 
under s. 47, Oivil Procedure Code. The 
present suit does not relate to execution, 
satisfaction or discharge of the partition 
decree. The partition decree gives the 
plaintiff as against all his co-sharers an 
exclusive right to realize rent from cer- 
taintenants. That decree irrespective of 
execution is binding upon all the co-sharers. 
The tenants are also bound by it provided 
that they had notice of the exclusive right of 
the plaintiff. The delivery of possession 
prescribed in O. XXI, r. 36; is not so ‘much 
for the information of the judgment-debtor 
asfor the information of the tenants occupy- 
ing the land, so that after the delivery of 


possession, the tenants should attorn the’ 


decree-holder who is their landlord and pay 
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renttohim. Non-execution of decree doe® 
not take away the plaintiff's exclusive righ’. 
to get rent from the pro forma defendants’ 
In this particular case the plaintiff has 
sought remedy not against the tenants but 
against the co-sharer landlords who were 
bound by the decree and the plaintiff's 
gtievance is that in spite of the decree 
the defendants have wrongfully realized 
rent from those tenants from whom the 
plaintiff was exclusively entitled to realize 
rent. SS 

Reliance has been placed upon the case 
of Hem Chandra Mahtov. Prem Mahto (1), 
‘a case in which this very partition decree 
with which we are concerned in the present 
suit was incontroversy. In that suit Hem 
Chandra Mahto wanted recovery of posses- 
sion of certain land which was in- khas pos- 
session of another co-sharer Prem Mahto. 
This court held that the suit was barred 
under s. 47, Civil Procedure Code. Now, 
that decision is not applicable to the pre- 
sent -case. There the land which 
was in khas possession of one co 
sharer was allotted by the partition decree 
to another co-sharer. The co-sharer who 
was in possession from before did not give 
up possession and that co-sharer to whom 
the land was allotted wanted recovery of 
possession by suit. It was held that he 
could not do so. The present suit.is not 
for recovery of possession of any land 
allotted to the plaintiff.. It is for recovery 
of money which has been wrongly taken by 
the defendants who under the terms of the 
decree were bound not totakeit. Apart 


‘from this it has been found by both the 


courts below that even before the partition - 
decree the defendants were not exclusively 
realizing rent from the pro forma defend- 
ants, but the plaintiff was also realizing 
rent from them. Therefore, the plaintiff 
was never out of possession of the rent 
payable by the pro forma defendants. The 
only effect of the decree was that instead. 
of getting rent jointly with the defendants, 
he became entitled to realize the entire 
rent. Inmyopinion the view of law taken 
by the courts below is correct. € 

The second contention of the learned 
Advocate is that the plaintiff is notentitled 
to get a refund of more money than the 
partition decree entitled him to realize 
from pro forma defendants. It appears 
that the rent payable by the pro forma 
defendants has increased by the settlement 
operation of the district. This argument ig 


‘ (1) 90 Ind. Cas. 739; AI R1926 Pat, ° 154; (1925) | 
Pat, 320;7P LT 295, < 
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rather curious and it does not seem lo 
have been taken before the lower Appellate 
Court. The contention is to be stated and 
rejected. Whena particular set of tenants 
have been assigned to a particular co- 
sharer all that these tenants are liable to 
pay must be paid to that landlord. It cán- 
not be said that any enhancement of rent 
will be for the benefit of other co-sharers 
and not for the exclusive benefit of the 
landlord in whose share the tenants have 
fallen, The third point raised is the ques- 
tion of limitation. It is contended that 
the plaintiff's suit being for a declaration 
of title is barred by limitation having been 
brought more than six years after the parti- 
tion decree. This point also doesnot seem 
to have been raised before the lower 
Appellate Court. The cause of action in 
the suit isthe invasion of the plaintiff's 
right and the realization of rent in con- 
travention of thedecree gives the plaintiff 
a cause of action and the suit is within 
thres years of that invasion. I do not 
think any question of limitation arises in 
this case. The appeal is dismissed with 
costs. i 

A. Appeal dismissed. 





MADRAS HIGH COURT. 
Civil Appeal No, 29of 1927. 
November 23, 1932. 
REILLY AND CORNISH, JJ. 

V. THIRUMALA CHARIAR— 
Puaintirr—APPELLANT 
Versus 
ATHIMOOLA KARAYALAYAR 

AND OTHERS—DEFENDANTS — RESPONDENTS, - 

Civil Procedure Code (Act V of 1908), s 107, 0. XLI, 
r, 88—Suit against several defendants—Ex parte decree 
against some—Document sued upon found to be 
forgery and suit dismissed against others—Appeal 
—Power of Appellate Court to dismiss -suit against 
ex parte defendants also—Scope of O. XLI, r. 88. 

The plaintiff instituted a suit against 7 defend- 
ants to enforce an agreement of sale executed by the 
husband. of defendant No, l and father of the defend 
ant No.7. The court passed an ex parte decree 
against a]l the 7 defendants. Defendants Nos. 2 to 6 
afterwards applied to him to set aside that ex parte 
decree and restore the suit so far as it was against 
them; and the Subordinate Judge who- dealt with 
that application set aside the whole decree against 
all the defendants On appeal the ex parte decree 
against defendants Nos. land 7 was restored. The 
suit was ultimately dismissed against defendants Nos. 
. 2to6onthe ground that the agreement sued upon 
was nota genuine document, The plaintiff appealed 
and the High Court being also of the same opinion 
dismissed the suitagainst ‘defendants Nos. 2 to6: 

Held, that” the High Court had power ‘under 
Q. XLI, r. 33, Givil: Précedure-Oode,: to dismiss.-the 
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suit against defendants Nos. 1 and 7 also, although an 


ex parte decree had been passed against them and an 
order setting aside that decree had been confirmed on 


appeal. [p. 291, col L] 

Held, also, that in the circumstances, the decree 
against defendants Nos, 1 and7 should be set aside in 
the interests. of justice. Subramania Cheitiar v. 
Sinnammal (1) and Krishnaswami Naik y. Anjappa 
Naik (5), relied on. [p. 293, col. 2.] 

Section 107, Civil Procedure Code; does not cut 
down the Appellate Court's discretionary power under 
O XLI,r. 33. [p. 292, col 2] 

_ [Case law discuesed | 

` Appeal against the decree of the Court 
of the Subordinate Judge, Tinnevelly, in 
O.S. No. 120 of 1921 (O. S. No. 73 of 1923, 
of the Court of the Second Additional 
Subordinate Judge, Tinnevelly). 

Mr. K.S. Krishnaswamy Ayyangar for 
Messrs. S. Rajagopalachariar and K. 5. 
Desikan, for the Appellant. 7 

Mr. S: Varadachariar for Mr. S. Rama- 
swami Tyer, for the Respondent. 


Reilly, J.—The plaintif in this case 
has sued to enforce an agreement embodied 
in Ex. A, dated 7th October, 1916, to con- 
vey to him 1 acre and 68 cents of wet land, 
which document he alleges was executed 
by Nambi Kone, the deceased husband 
of defendant No. 1 and father of defend- 
ant No. 7, The Subordinate Judge has 
found that Ex. Ais not genuine and has 
dismissed the suit. Against that dismissal 
the plaintiff appeals. 

It appears that Nambi Kone in 1907 in- 
stituted a suit for partition against his 
nephews, defendant No. 2 and the father 
of defendants Nos. 4to 6,in the Tinnevelly 
Subordinate Judge’s Court. That suit 
came on appeal to this tourt and altogether 
had a long history. In the end Nambi 
Kone got a decree for a half-share of the 
property in question, and his share was 
delivered to him in execution in May; 
1916. It is admitted that Nambi Kone 
employed the plaintiff to assist him in 
that suit by attending court for him. both 
in Tinnevelly and Madras and that the 
employment went on throughout the. history: 
of the suit, Nambi Kone paying the plaint- 
iff travelling allowance and batta when 
he was away from his. village for the pur- 
pose of the suit. a 

-The plaintiff's case is that in 1907, before 
Nambi Kone first employed him in. that 
way, Nambi Kone promised him “proper 
remuneration” for his services at. the end 
of litigation. In October, 1916, according 
to the plaintiff, Nambi Kone told him that 
he. had decided to transfer to him I kotta 
of wet-land, that is. L aere- and. 68 cents, 


- but, as he had to sell some of the land 
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whichhe had obtained in partition in order 
to clear off his own debts, he would make 
the transfer after three years: the plaint- 
iff agreed to that, and then Nambi Kone, 
two or three days later, executed Ex. A 
to the effect that he would transfer 1 kotta 
of wet land outof the wet land which he 
had got ina certain village to the plaint- 
iff within three years and in default would 

‘pay the plaintiff Rs. 5,500 with interest 
at 6 per cent. from the date of. default. 
Exhibit A was not presented for registra- 
tion by Nambi Kone. On 8th February, 
1917 it was presented for registration by 
the plaintiff, who says that he did thaton 
hearing rumours that Nambi Kone was 
not going to carry Out the agreement. 
When the plaintiff presented Hx. A for 
compulsory registration, the Sub-Registrar 
sent a notice to Nambi Kone, who appeared 
at the Sub-Registrar’s Office, on the 15th 
January, 1917 and denied that he ever ex- 
ecuted that document. On that, the Sub- 
Registrar refused registration, and the 
matter was taken to the District Registrar, 
who held an enquiry and in October, 1917, 
ordered the document to be registered as 
a genuine document. Meanwhile unfortuna- 
tely Nambi Kone died in June 1917. 

Í have mentioned that the learned Sub- 
ordinate Judge has found that Ex. A is not 
& genuine document. : 
| * * : * * % 
, In my opinion this case is not entirely free 
from doubt. But taking all the evidence 
and .the circumstances into consideration, I 
do not think we should be justified in 
differing from. the finding of the learned 
Subordinate Judge that Ex. A has not, been 
proved to be agenuine document executed 
by Nambi Kone. In my opinion therefore 
this appeal should be dismissed with costs, 
as on that finding it is unnecessary to go 
into. other questions which have been raised 
in the case... a4 Ae 
' But before leaving this case I feel bound 
to remark that the language which the 
learned Subordinate Judge has used in 
several parts of his. judgment appears to 
me very unfortunate. Ib isin many cases 
exaggerated, in many instances inappro- 
priate and in some definitely unseemly. ‘Che 
learned Subordinate Judge has put his 
views very strongly, far more strongly in 
several instances than appears to me.to .be 
justifiable. Violent language such as he 
has used iniseveral instances does not add 
strength or weight toa judgment. This 

judgment is an instance showing how a 
Judge may detract fromthe. force of his 
e 
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judgment by the force of his language. - 
[f the learned Subordinate Judge .had 
dealt with this case in a simple straight- 
forward way and had written his judg- 
ment in simple straightforward language, 
I do not think we should have so much . 
difficulty in arriving, nor would it have’ 


taken us so long to arrive, at the 
conclusion that we must support his 
finding. 


Cornish, J.—I entirely agree. 5 
The case having been set down for being 
spoken to this day, the court delivered the 


following f 
JUDGMENT. 

Reilly, J.—Yesterday- in this appeal we 
upheld the finding of the learned Subordi- 
nate Judge that Nambi Kone did not 
execute Ex. A,and we confirmed the dis- 
missal ol the suit as against defendants 
Nos. 2to 6. But the plaintiff has got a 
decree also against defendants Nos. Land 
7, and that decree he is trying to execute. . 
The question before us now is whether we. 
should exercise such powers as are given 
to us by 1.34 of O. XLI, of the Code of 
Civil Procedure to dismiss the suit against 
defendants. Nos. 1 and 7 also. 

In the first instance, when thissuit came 
before Mr. Natesa iyer as Subordinate 
Judge of ‘linnevelly, he made an ex parte 
decree against all the defendants. De- 
fendanis. Nos. 2 to 6 afterwards applied 
to him to set aside that ex parte decree and 
restore the suit so far as it.was against 
them; and the Subordinate Judge who 
dealt with that application set aside the 
whole decree against all the. defendants 
although for some reason defendants Nos. 
land 4, who are women, had not put in 
any application that the decree, so.far as it 
was against them, should be set aside. 
Against that order the plaintiff preferred 
Civil Revision Petition No. 539 of 1924 to 
this court. Mr. Justice Odgers, who heard 
that petition, dismissad it in respect of ` 
defendants Nos. 2 to 6, but in respect of. 
defendants Nos. land? he was of opinion. 
that the Subordinate Judge should. not 
have set aside the ex parte decree, and 
therefore, he restored the decree against 
So far as -the suit was 
against defendants Nos. 2 to6, it was 
re-tried by another Subordinate Judge Mr. 
Quaraishi, He found that Ex. A on which 
the suit as against all the defendants was 
primarily based, had not been executed by 
Nambi,Kone and wasnota genuine docu- 
ment, Consequently he dismissed the-suit- 
as against defendants Nos, 2-to 6, and his: . 
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dismissal has been upheld by’us in 
appeal. 
Mr. Krishnaswami Ayyangar for the plaint 


iff does not suggest that there would not’ 


be something on the face of it inconsistent 
and anomalous if a decree remained in 
force against defendants Nos. 1 and 7 based 
upon Ex. A, which has been found to be a 
false document. But he contends that in 
the circumstances we have no jurisdiction 
under r. 33 of O. XLI, of the Code of Civil 
Procedure to interfere with the decree which 
has been made in favour of the plaintiff 
against defendants Nos. 1 and 7. First, 
he objects that the matter is concluded by 
Mr. Justice Odgers’ order. -I do not think 
that'is so. Mr. Justice Odgers did not deal 
with the merits of the suit in any way, and, 
ashe rightly saw it was not a suit in which 
the failure. of the plaintiff, if he did fail 
against defendants Nos. 2 to 6, would neces- 
sarily entail failure against defendants Nos. 
land 7. The. basis of the suit Ex. A is 
the common ground against all of them; 
but the case was not the same against all 
the defendants in other respects. Mr. 
Justice Odgers’ view was that defendants 
Nos. Land 7 had shown no ground under 
r. 13 of U. IK why the ex parte decree made 
against them should be set aside and tneve- 
fore to set it aside, in the circumstances 
of the case, so far they were before him 
was not correct. But his restoration of 
that decree, so far as I can see, has not 
givenit any greater validity for our present 
purpose than if it had never been set aside 
by the Subordinate Judge. Mr. Justice 
Odgers restored the position of defendants 
Nos. 1 and 7 to what it was before the Sub- 
ordinate Judge set aside that decree. He 
added by his order no force or validity to 
that decree which was not init before, 
That objection of Mr. Krishnawami 
Ayyangar, in my opinion, clearly fails. 
In regard to r. 33 of O. XLI, generally 
Mr. Krishnaswami Ayyangar admits that 
its language is very wide; but he urges 
that it must be understood with certain 
limitations. He has quoted cases before us to 
. show limitations which have been recognised 
in other courts, for instance the view taken 
in some cases that it is only when the Ap- 
pellate Court interferes with the decree 
appealed against so far as one party is con- 
cerned and that interference appears to 


make it just that there should be further. 


interference in regard to another party, who 
has not: appealed or who is not a party to 
the appeal, that the Appellate ‘Court should 
exercise its powers under the rule, But it 
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cases now. Weare guided by the decision 
ofa Full Bench of this court in- Subramania 
Chettiar v..Sinnammal (1). There ii was 
decided that there was no such limitation 
as that on the powers given to the court by 
r. 33, but that the.powers were very wide 
though to be used with great discretion. 
In the particular case before the Full Bench 
the plaintiff had succeeded in the Original 
Court to a certain extent; he was not satisfied 
with his success, and he appealed with the 
object of obtaining a further ‘success; 
the defendant against whom the 
decree had been made did not appeal 
at all, the Appellate Judge disappointed 
the plaintiff by not giving him what he 
wanted and disappointed him still further 
by dismissing the whole suit, though the 
defendant had not prayed for that by any 
appeal or memorandum of objections. The 
Full Bench held that it was an instance 
of appropriate use of the power given by 
r. 33 of 0. XLI. As Mr. Varadachari has 
urged, the reason of the matter appears to 
be that, when a suit comes before a court 


upon appeal, even though the appellant 


chooses to raise questions touching only a 
part of the suit, the whole suit is hefore the 
Appellate Court and is within its control. 
That isthe principleon which Krishnama- 
chariar v. Mangammal (2), Pancho Bania 
v. Anand Thakur, (3) and Somar Singh v. 
Premdei (4) were decided though they were 
cases concerned with the Limitation Act. 
Mr. Varadachariar has drawn our attention 
to several cases of this court illustrating 
how that principle hasbeen applied. In 
Krishnaswami Naik v. Anjappa Naik (5) 
a suit was decreed against one ofthe defend- 
ants ex parte and against the other defend- 
One of the contesting 
defendants appealed and the Appellate UOourt 
dismissed the suit against all the defendants, 
including the defendant who had allowed 
the decree to be made against him ex parte. 
The learned Judges of thiscourt held that 
there was aproper useofr. 33 of O. XLI, 
and Mr. Justice Seshagiri Ayyar pointed 
out that one of the objects of the rule was 
that, ifit was found on appeal that a suit 


(1) 127 Ind Cas 624; 53 M 881; (1930)M W N 798; 
32 L W 395; A T R 1930 Mad. 801; 59 M LJ 634; Ind, 
Rul. (1930) Mad. 1008 (F B). 

(2) 26 M91. 

(3) 77 Ind. Oas. 357; 2 Pat. 712; 1 Pat, LR 356; AT 


` R 1924 Pat. 160; 5 P L T 489. 


(4) 79 Ind. Cas. 794; 3 Pat. 327;5 PL T21; (1924) 
Pat. 105: A I R1925 Pat. 40. 
(5) 24 Ind, Cas, 924; 1 L W 376, 
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was based upon a false claim, then the 
whole suit could be dismissed even as against 
those who had not appealed or had not 
contested the suit. In Subbarayalu Naidu 
-v, Papammal 29 Ind. Cas. 579 (6) and 
Mukku Venkataramayya v. Mulku Chin- 
niah (7) on appeal suits were dismissed 
against’ defendants who did not appeal 
and who were not even made parties to the 
appeals and it was held that that too was 
a proper use of the rule. In Somasundaram 
Chettiar v. Vaithilingam Mudaliar (8) the 
the suit was by reversicners to recover prop- 
erty after setting aside a number of 
alienations in favour of different’ alienees: 
The plaintiffs got a decree; some of the 
alieneés appealed in separate appeals; other 
alienees did not appeal at -all. But the 
suit was dismissed as against all the alienees 
including those who had not appealed. 
That “perhaps is a more extreme » ap- 
plication of r. 33 of O. XLI, because it 
will be soon that the suit, though the plaint- 
iff -according to our usual procedure was 
allowed to bring his suit against a number 
of alienees was in essence a bundle of 
suits, and yet when the basisof those suits 
was found to fail, the Appellate Cowt 
gave the benefit of ‘that decision to thé 
alienees who had not appealed and who 
were in æ strict view of the position of 
defendants in ‘different suits from those 
in which the appeals .came before thé 
court. In Jawahar Bano v, Shujaat Husain 
(9) a decree was made in the trial Court 
‘against three defendants. Two of them 
appealed and one did not. The appeals of 
the two appellant who preferred appeals 
were dismissed; but the suit as against 
the’ other defendant, who had not troubled 
‘to. appeal and who was not a parly to the 
apyeals, was perhaps to his surprise, dis- 


‘missed. Those “are ‘instances to show the - 


extent of the powers of an Appellate Court 
under r. 33 of O. XLI, powers to be exer- 
‘cisèd on the principle that, when an appeal 
comes before the court, the whole suit out 
of which the appeal arises is within the 
control of the ‘court. oe 

But Mr. Krishnaswami Ayyangar has 
raised a further objection. He has urged 
that, however wide the powers under r. 33 
of Ò. XLI, may be, they must be controll- 
ed: by s. 107 of the Code, under which 


(6) 29 Ind. Cas. 579. - 
0 Ind. Cas. 201; 10 L W 357; (1919) M WN 


a) 41 Ind, Cas. 54f; 40 M 846; 6 L W 253, 
(9) 58 Ind. Cas 114; 43 4-85; WALI "925; 2UP 
p RB (A), 808, 
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an Appellate Court is to exercise, so far 
as may be, the same powers as the trial 
Court. He urges thal in the present. case 
Quaraishi, who 
uid the suit as against defendants Nos. 
2 to 6 after the er parte decree against. 
them had been set aside, could certainly. 
not- have interfered with the ex purte 
decree made by his predecessor against 
defendants Nos. 1 and 7.” To the proceed- 
ings before Mr..Quraishi,-as Mr. Krishna- 
swami Ayyangar urges, defendants Nos. 1 
and 7 were parties; “they ‘could not have 
appealed to this Court against any decision 
that Mr. Quraishi might have made in 
that trial; they are not parties to this 
appeal before us. Mr. Krishnaswami 
Ayyangar contends that, if we were to 
interfere with the decree which has been 
made against defendants Nos. 1 and 7, we 
should be doing something which Mr. 
Quraishi, the Judge of the Original Court, 

could never have done, and we should there- 
by be transgressing the provisions of s. 107 
of.the Code. As he urges, the ex parte 
decree against defendants Nos. 110 7 isa 
different decree from that which has come 
before us on appeal made by a different 
Subordinate Judge ona different judgment.. 
As he points out, there appears to be no 
reported case in which r., 33 of O. XLI, 

has been applied in those -circumstances. 
But does the fact that one Subordinate 
Judge made exparte decree atone stage 
of this suit dismissed. the plaintiff's claim 
as against defendants-Nos. 2 to 6 really 
affect the matter ? As Mr. Justice Bhashyam 
Ayyangar pointed out in Krishnamachariar 
v. Mangammal (2) when an- appeal is 
brought against only part of a decree of 
a trial Court, the suit isnot split into two 
parts by that; the suit remains one suit; 

the- whole of which is before the Appellate 
Court. In my opinionit would be a strange 
thing to say that, because two decrees were 
made inthis suit at different stages, there- 
fore the suit had somehow got split into 
two, so that, when the appeal of the plaint- 
iff in regard to defendants Nos. 2 to 6 

came before us it could only be part of. 
the suit which was before us and not 
the whole. Mr. Krishnaswami Ayyangar 

has tried- to- put an interpretation assisting 
him upon the words of r. 33 itself, which 


empowers the Appellate Court. 


“to pass or make such further or other decree 
or order_ as the case may require.” 

He suggests that ‘case’in that . sentence 
does not meanthe whole suit, where the 
appeal is one part of a suit and that within 
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the meaning of that rule.the proceedings 
before the Subordinate Judge who made the 
ex parte decree against defendants Nos. 1 
and 7 were one case,disposed of by one judg- 
ment,and the proceedings before Mr. Qurai- 
- shi after restorations against defendants Nos. 
land 7 were one case, disposed of by ome 
judgment, and the proceedings before Mr, 
Quraishi after restoration against de- 
fendants Nos, 2 to 6 were another case, 
I do not think that there isany justification 
for so interpreting.the rule. Here we have 
different decrees made by the same Sub- 
ordinate Judge's Court at different stages, 
but made in the same suit. If we are now 
to dismiss the suit as against defendants 
‘Nos. 1 to 7, weshall be doing nothing which 
the Subordinate Judge’s Court could not 
have done as a trial Court, and in my 
opinion we shall be offending in no way 
against the provisionsofs. 107 of the Code 
of Civil Procedure. 


Tf we have, therefore, jurisdiction to use 
r.33 of O. XLI in this case, the application 
of it is not very difficult. If a number of 
defendants are sued upon an alleged 
common liability, and some ofthem allow 
an ea parte decree to be made against 
them but against others a decree is madé 
after contest, and the.contesting defendants 
‘appeal, it may well not be in any way 
necessary or appropriate that the decree 
against those defendants who did not contest 
the matter should be set aside merely 
because the contesting defendants have 
succeeded on appeal. But here the whole 
suit against all the defendants is based 


upon Ex. A, whatever may be the varia- . 


tions in the plaintiff's case against indivi- 
dual defendants, 
document, the plaintiff has no true case 
against any of the defendants. After a 
full trial it has been found by the Sub- 
ordinate Judge that Ex. A isnot a genuine 
document, and that finding we have up- 
held on appeal. In these circumstances it 
would surely be illogical and unjust that 
while the suit has been dismissed against 
defendants Nos. 2 to 6, the decree against 
defendants Nos. 1 and 7 should be allowed 
to stand. That decree can stand only on a 
finding that Nambi Kone executed Ex. A. 
That is the necessary foundation of the 
decree. But that foundation has now been 
destroyed. If the decree against defend- 
ants Nos. 1 and Tis still to stand, then it 
must stand. upon a foundation which is 
no longer there. In my opinion in the 


jrcumstancrs itis necessary in- the ends -` 
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of justice that we should exercise out 
powers under r. 33 of O. XLI and -dismis3 
the plaintiff's suit against defendants 
‘Nos.Land7also.- © -_ | 

Cornish, J.—I am ofthe same opinion. < 
It is unnecessary to look beyond the Full 
Bench ruling in Subramania Chettiar v. 
Sinnammal (1), to see what is the extent 
of the court’s power under O. XLI, r. 33. 
That ruling has established that in a proper 
case the Appellate Court has ample dis- 
cretion to make any decree or order to 
prevent the ends of justice from being 
défeated. It is conceded that the present 
would be a proper case for the court to act 
under r, 33 if it has the power. 

Rule 33 imposes no conditions. The 
court may exercise its powers in favour of 
all or any of the respondents or parties 
although such respondents or parties may 
not have filed any appeal or objection. If 
the word “parties” means only persons 
who were parties to thé decree or part ofa 
decree from which the appeal is made, 
there might be some force in the contention 
that plaintiff's appeal being against the 
decree in so far as it was in favour of 
defendants Nos. 2 to 6, therefore, defend- 
ants Nos. L and 7, not being affected by 
that part of the decree, would not be entitled 
to the benefit of the court's interference 
under r. 33, But there is the apparent 
reason why the word “party” should not be 
givenits ordinary significance, namely, as 
meaning a party to the suit. Defendants 
Nos. 1 and 7 were undoubtedly parties to 
the suit in which the decree under appeal 
was made, and they were still parties to the 
suit notwithstanding the ex parte decree 
‘against them and their neglect to have that 
decree set aside. Their inability to appear 
and file objections in the appeal would 
clearly not, under the terms of the rule, 
debar them from having the benefit of 
=, 33. With regard to the argument based 
on s. 107, Civil Procedure Code, I am of 
opinion that the section does not cut down 
the Appellate Court’s discretionary power 
under O. XLI, r.33. f 4 

There isthe direct authority of Krishna- 
swami v. Anjappa Naik (5), that the Appel- 
late Court can exercise its power in favour 
-of a défendant who was ex parte at the 
‘trial; and, following that precedent, I 
“think we are at liberty to exercise the power 
cin-favourof defendants Nos. 1 and 7 in tha 
Présent suit. 
si ” Appeal allowed. 
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. PATNA HIGH COURT. 
Second Civil Appeal No. 341 of 1930, 
March 28, 1933. 
Kotwant Sanay, J. . 
GANPAT PUJARI—DEFENDANT-— 
APPELLANT 


versus $ 

KANAIYALAL MARWARI—PLAINTIFF — 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 92—Suit 

or declaration thata property is public property— 

hether comes under s 92—Absence of consent of 

` Advocate-General—Whether bars grant of relief— 

Fact that some reliefs cannot be granted without con- 

sent of Advocate-General—Grant of other reliefs, if 

' barred-—Jurisdiction—Plaintandnot written state= 
ment determines jurisdiction. | 

' A relief asked forin a suit that it may be deter- 
mined that the property in dispute belongs to the 
general public and thatthe right may be declared 
and is not one contemplated bys, 92, Oivil Proce- 
dure Code and there is no bar to the grant of such 
a reliefon account ofthe absence of the consent of 
the Advocate-General. 

' “Although in a suit properly instituted under s. 92, 
the defendant may raise the objection that the property 
was not the property of the nature of an express or 
constructive trust created for public purposes of 
‘charitable or religious nature, and on such objection 
being taken the court has to decide whether or not 
thefsubject, matter of dispute was a public, charitable 
and religious trnst, yet that does not take away the 
jurisdiction of the ordinary Oivil Court to make a 
declaration that a particular property isa property 
belonging to the general public. 

In order to determine the jurisdiction of the court 
the plaint is to be looked at and not the written 

, statement, os l 

The fact that some of the reliefs cannot be granted 
on account of the absence of the consent in writing 
of the Advocate-General will not disentitle the 
plaintiff to the other reliefs. 


Second Civil Appeal from the decision of 
‘the Sub-Judge, Manbhum, dated February 
20, 1929. 
. Messrs. K.P. Jayaswal and Bindeswari 
Prasad, for the Appellant. 
Messrs. S. M. Mullick, G. C. Das and S. C. 
Mazumdar, for the Respondent, 


Judgment.—The question involved in 
‘this appeal is whether the suit out of which 
it arises was one contemplated by s. 92, 
. Civil Procedure Code. If the suit was one 
of that nature it is clear that it cannot 
be maintained inasmuch as it was not 
. instituted after obtaining the consent of 
the Advocate-General in writing and it 
: was not instituted in the principal Civil 
Court of original jurisdiction or in any 
other court empowered in that behalf by 
the Local Government, Both the courts 
below have held that the suit was not barred 
bys. 92 ofthe Code. In this court there 
‘has been a difference of opinion upon the 
point between Wort, J., and Fazl Ali, J 


. 
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The suit contemplated by s. 92, must. be 
for one or other of the reliefs set out in 
cls. (a) to (h) of the first sub-section of that 
in the 
present suit was that it may be determined 
that the property in suit belongs to the 
general public and to that effect the right 
may bedeclared. The case of the plaintiff 
was that the Thakurbari in question was a 
public property to which the entire Hindu 
community was entitled to go and worship. 
This isnot one of the reliefs set out in 
s. 92 of the Code. It is nodoubt true that 
in a suit properly instituted under s. 92, 
the defendant may raise the objection that 
the property was not the property of the 
nature of an express or constructive trust 
created for public purposes of charitable 
or ‘religious nature and on such objection 
being taken the court has to decide whe- 
ther or not the subject-matter of dispute 
was a public charitable and religious trust, 
but that does not take away the jurisdic- 
tion of the ordinary Civil Court to make a 
declaration that a particular property is 
a , property belonging to - the general 
public. : 
It is no doubt true that the second relief 
asking for the eviction of the defendant 
from the Thakurbari may be construed to 
be a relief for the removal of a trustee as 
contemplated by cl. (a) of s. 92; but as- 
suming that it was a relief of the nature 
contemplated by cl. (a), the utmost that can 
be said is that that relief could not be 
granted inthe suit in the absence of the 
consent in writing of the Advocate-General 
and because the suit had not been instituted 
-in the principal Civil Court of original 
. Jurisdiction. But having regard to the nature 
of the allegations contained in the plaint 
the second relief does not necessarily lead 
to the inference that it was a relief of 
the nature contemplated by cl. (a) of 
s. 92. The allegation contained in the 
plaint was that the defendant was ap- 
pointed by the Hindu publie of the place 
to act as the pujari. It is true. that a 
pujart may be a trustee, but he is not 
necessarily a trustee, and „there -is nothing 
in the plaint itself to indicate that he 
was admitted to be a trustee. The defend- 
ant in his written statement certainly did 
not claim to hold as a trustee. He claimed 


. the property as his private property and 
. not a property which belonged to the Hindu 


public, However, in order to determine 
the jurisdiction of the court we have to 
look at the plaint and not to the written 


_ statement; and inthe plaint there is noth- 
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ing to indicate that the defendant was 
treated as a trustee. The third relief 
asked for was .for a permanent in- 
junction restraining the defendant from 
obstructing the general public in going 
to the said Thakurbari for the purposes of 
puja. This also is not one of the reliefs 
set out‘in cls. (a) to (h) of s. 92. It is no 
doubt true that in a suit properly framed 
under s. 92 a relief may be granted to the 
plaintiff which may ultimately amount to 
an injunction restraining the defendant 
from prohibiting the plaintiff from per- 
forming worship in the Thakurbari; but, as 
I have already said, it was not a relief 
which is contemplated by 8.92 and there is 
no bar to the grant of such relief on account 
of the absence of the consent of the Advo- 
cate-General. aan 

The decision of this court in Sukh- 
dec Prasad v. Gopal Misra 36 Ind. 
Cas. 976 (|), seems to ke exactly 
in point. There also the suit in- 
stituted in the ordinary Civil Court with- 
out the consent of the Advocate-General for 
a declaration that the property was a public, 
religious and charitable trust and that the 
defendant had noright or title thereto, and 
for an injunction to restrain him from 
interference with the property. It was 
held that the suit for a declaration was 
maintainable although the relief for removal 
‘of the pujari from office could not 
be granted and a separate suit had to 
be instituted for that purpose under 
s. 92 of the Code, The observations 
`of the Privy Oouncil in Abdul Rahim 
v. Muhammad Barkat Ali (2), quoted 
in the judgment of Fazl Ali, J., appear to 
be pertinent to the facts of this case. 
The fact that some of the reliefs cannot 


be granted on account of -the absence- 


of the consent in writing of the Advo- 
cate-General would not disentitle the 


plaintiff to the other reliefs. Upon the- 


facts as found by the courts below and 
having regard to the findings arrived at 
by them, I am of opinion that the view 


taken by Fazl Ali, J., was correct and 
this appeal must be dismissed with 
costs. 


N, Appeal dismissed. 
(1) 36 Ind Cas. 976. 


(2) 108 Ind. Cas. 361; AI R 1928 PO 162;55T A- 


196; 55 0519; 9P LT 65;1L T 40 Oal 19; 27L W 
379; 320 W N 482; 26 A LJ 464; 54 ML J 609; 30 
Bom. LR 774; 48 GL J 35. 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 180 of 1929. 
June 15, 1932. 
- RANKIN, C. J. AND MITTER, J. 
SARAT CHANDRA DE—PLAINTIFE— ° 
i APPELLANT 


a VETSUS i 
PRAMATHA NATH BANERJI AND 
OTHERS — DEFENDANTS— RESPONDENTS. 

- Succession Act (XXXIX of 1925), s. 821—Executor 
—Failure of executor to issue citation to party in- 
terested—Revocation proceedings—Costs charged on 
estate —Mortgage by heirs of executor before revoca- 
tion proceedings—HExecution of decree for costs— 
Purchaser in execution, rights in estate—Mortgagee, if 
entitled to preliminary decree on paying costa to 
purchaser-—Transfer of Property Act (IV of 1882), 
8. 74 — Subrogation —Principles —Will—Residuary 
legatee—Status of. ` 

According tothe will ofa womanher two grand= 
sons by a predeceased son were to obtain her prop- 
erty in equal shares, She died leaving behind her 
one of the grandsons M and a widowed daughter. M 
obtained probate of the will But when probate 
was applied for,-no citation was issued to the widow- 
ed daughter who had inthe meantime transferred 
her interest totwo persons These transferees ap- 
plied torevoke the probate ofthe will and the wi 
was ordered tobe proved in solemn form, The will 
was proved but costs in the proceedings were order- 
ed tocome out of the estate. M died in the mean- 
time and his widow as the certified guardian of her 
minor sons effected a mortgage of the property to 
re-pay a loan, before the order for costs was passed 
in the probate proceedings In execution of the decree 
for costs, the right, title and ‘interest of the judgment- 
debtor weresold. The mortgagee of the widow of 


M instituted a suit to enforce the mortgage. The 
purchaser contested the suit : i 
- Held, that the mortgagee was entitled to a pre- 


liminary decree only on payment of costs under the 
decree inasmuch as the revocation proceedings had 
to bestarted as the executor had not issued the 
citation on the widowed daughter; and that the 
purchaser of the equity of ‘redemption was liable 
for the mortgage-debt. Godwin v. Prince (2), distin- 
guished. [p. 298, col. 1] 

Where a subsequent mortgagee pays off the first 

mortgage, he must be assumed according tothe rule 
of justice, equity and good conscience to have intend- 
ed tokeep the first mortgage alive and he is entitl- 
ed to stand inthe place of the first mortgagee. 
Gokuldas-Gopaldas v. Puranmal-Prem Sukhdas (3) ` 
and Malireddi v. Gopal Krishna (4), referred to. 
ibid. . 
i ka principle that the right of the residuary 
legatee or heir is only to share in the ultimate residue 
which may remain for final distribution after all 
the liabilities of the estate, including the expenses 
of administration, have been satisfied, does not 
apply to the case of aspecific legatee who acquires 
title to the estate before expenses are incurred for 
revocation the costs of which are ordered to come 
out of the estate. Chutiraput Singh v. Maharaj 
Bahadnr, (5) and Puran Chand v. Monmotho Nath 
(6), distinguished. [p. 298, col. 2.] 


Appeal from original decree of the 
First Class Sub-Judge, 24-Parganas, dated 


January 23, 1929. 


Mitter, . 


Messrs. Rupendra Kumar 
4 » 


. 
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Pramatha Nath Mitter and Debendra Nath 
Mukerji, for the Appéllant.... ` -. 

AA Hiralal Chakravarti, for the Respond- 
ents. : i 

Mitter, J.—This. is: ai, appeal: by. the 
plaintiff and arisés out, ota suit brought by 
him to enforce a mortgage security executed 
"by defendant, No..1 for self and as-certificat- 
‘ed guardian .of defendants Nos..2 and 3 
and of their eldest brother Motilal Chatterji 
since deceased in. favour of the. plaintiff 
on 24th July 1922 for a sum of Rs. 7,00". 
lefendant No. 4 who is the only contesting 
defendant -in the suit has been impleaded 
as he claims to have purchased the mortgage 
property in the year 1927 in execution of a 
money decree. The Subordinate Judge of 
24-Parganas.before whom the suit came up 


for trial dismissed the suit with costsagainst - 


defendant No. 4 and decreed: the suit 
against defendants-Nos. 1 to 3 with costs, 
the decree against them: being a simple 
money decree: 
' It is against this decree that the present 
appeal has been brought. The questions of 
law which fall for determination in this 
appeal depend on facis which are not dis- 
puted and which may be shortly stated as 
follows: Premises No. 37, Chakraberia Road 
which forms the subject of the mortgage 
security belonged originally to one Becharam 
Banerjee who made a gift of the said. prop- 
erty to his daughter Kamanimoni, Devi by 
a registered deed of gift dated 20th Novem- 
ber, 1876, and Kamini was possessing the 
said property in absolute right till the time 
of her death which happened on 18th Feb- 
ruary, 1908. Inthemeantime on 29th Jan- 
uary, 1908, the said Kamini executed a will 
to the effect that on her death her two 
grandsons (Haripada Chatterji and Motilal 
Chatterjee) bya predeceased son Beni- 
madhav would obtain the said property in 
| €qual shares, and that Motilal would ‘be the 
executor to her estate and would look after 
the property after her death. The will fur- 
ther ‘provided that should Haripada die 
sonless then Motilal. would obtain Haripada’s 
half share of the property. At the time of 
Kamini's death there were living her grand- 
son Motilal and a widowed daughter named 
_ Matangini but Haripada had -not been 
heard of fora long time before Kamini’s 
~ death and he left no heirs, consequently the 
entire estate devolved on Kamini’s grand- 
son Motilal. Motilal obtained the probate of 
the will in common form on 5th May 1909 
and probate was directed.: to be «issued 
on 21st December of the same year. Motilal 
died-in April 1915 and was ‘survived ‘by his 
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widow Bibhabati, defendant No. 3 and three: 
minor sons Bankim, Kanai defendant No. 1 
and Joy Krishna, defendant No. 2. On 2186 
December, 1918, Bibhabati acting as a certifi- 
cated guradian of her minor sons and with 
the: sanction of the District Judge .of 24- 
Parganas. executed a mortgage in favour 
of Srinath De for repayment of aloan of 
Rs. 3,000 by which 37, Chakraberia Road 
South. was hypothecated. It appears that . 
when probate was applied for no citation: 
was issued to Matanginithe widowed daugh- 
ter of Kamini who had in the meantime. 
transferred her interest in Kamini's estate 
to two persons Charu -Chandra and Bir 
Sinha. The latter two persons applied to 
revoke the probate of the will on 8th De- 
cember 1920. The Additional District Judge 
of 24-Parganas passed the following order 
onthe said application: i i 

“Lam inclined to call upon the applicant for the 
grant to prove the will in solemn form and to prove 
the other remaining issue as to whether the will is a 
forged document in that proceeding. Ido notat this 
stage order revocation directly and follow the rule 
laid down in Prem Chand Das v. Suréndra Nath Sah, 
(i) and direct that the probate be re-cajlea and the 
District Judge would please-call upon the opposite 
party to prove the will in solemn form.” 

-The will was proved in solemn form in 
the presence of Charu and the District 
Judge made anorder for grant of Letters of 
Administration to the sons of Motilal with 
a copy of the will annexed. This order is 
dated 28th July 1924. An appeal was taken - 
to the High Court egainst this order by 
Charu and this court varied -the order to 
this extent namely, that Letters of Adminis- 
tration with a copy of the will annexed was 
granted to Bankim the eldest son of Moti- 
lalashe alone had, attained majority.. The 
High Court however directed that the costs 
of the proceedings both inthe High Court 
and in the lower Court should come out of 
the éstate of the testatrix. This order was 
nee by the High Court on 16th August, 
1926. f 

It,has already been stated that on 24th 
July 1922 Bankim and his two minor bro 
thers through their certificated guardian 
Bibhabati borrowed Rs, 7,000 from the pre- 
sent. plaintiff and executed a mortgage in. 
respect of 37, Chakraberia Road. Out of 
this sum of Rs. 7,000 the first mortgage in 
favour of Srinath De, father of the present - 
plaintiff, was satisfied and sum of Rs. 2,151 
was paid in cash 10 the mortgagois. This. 
mortgage was also cffected with the permis- 
sion of the District Judge of Alipur obtained 
on 13th May, 1922. On l4th January, 1927, 
Charu Chandra and Bir Sinha made an 


(1)9 O WN 190, 
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application for execution _of the decree of 
the High Court for costs against Bankim 
and histwo brothers and on the death. of 
Bankim pending execution his mother 
Bibhabati was substituted in his place. In 


the column which relates io the mode in ` 


which the assistance of the court is reqvir- 
ed it was stated that the prayer was for 
realization of the amount of the costs from 
the estate of the late Kamini Debi by attach- 
mentand sale of premises No. 37, Chakra- 
beria Road. In execution ofthis decree the 
right, title and interest of the judgment- 
debtors in No. 37, Chakraberia Road was 
sold and was purchased by defendant No. 4 
who is the only contesting respondent. - 

On the state of facts stated above the Sub: 


ordinate Judge was of opinion that the. 


martgage of the plaintiff which was for con- 


sideration must he postponed to the purchase. 


of defendant No.4 or in other. words defend- 
ant No. 4’s purchase would have priority 
over plaintiff's mortgage, Several issues 
were framed in this suit and it is not neces- 
sary to refer to themin any detail for the 
purposes of this-appeal. In support of this 
appeal four points have been raised by 
Mr, Rupendra Kumar Mitter who appears 
for the appellant. He contends in the first 
plece that no charge was created by the 
decree for costs passed by the High Court 
in favour of Charu Chandra Chatterjee and 
another. Secondly, it is said that if any 
charge was created it was not a first charge; 
thirdly, he contends that even if it isa first 
charge the effect of the execution proceed- 
ings was not to affect the estate of Kamini 
as her estate was not represented in the 
said execution proceeding and it is contended 
in the last place that even if the decree 
for costs created a first charge on the pre- 
mises in question the plaintiff has.a right 
to redeem the charge as he was not admit- 
tedly made a party to the execution proceed- 
ing. 

In support of the first two contentions 
reference is made to the provision of s. 321, 
Succession Act anditis said thatthe costs 
ineurred by Charu in the revocation proce- 
edings cannot be regarded as expenses of ob- 
taining probate or letters of administration 
including the costs incurred for or in respect 
of any judicial proceeding that may be 
necessary for administering the estate within 
the meaning of s. 321, Suecession Act, and 
rejiance is placed on a decision in the case 
of Godwin v. Prince (2). That case however 
is distinguishable for there it was held that 
s as 2 Oh, 225; 67 L J Oh, 531; 47 W R 25; 78 
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plaintiffs’ costs of. an unsuccessful action 
impeaching the validity of a wili though 
ordered by the Judgeof the Probate Division 
to be paid out of the testator’s estate are 
not testamentary expenses. In the present 
case the revocation proceeding had to be 
started because the executor had not issued 
the citation on Matangini and the transferees 
of Matangini’s interest merely wanted a 
decision upon the validity ofthe will by 
requiring the will to be proved in the 
solemn form. Besides, it appéars from the 
judgment of B.B. Ghose and Cammiade, Jd., 
that there were elements of doubt in the 
case arising from the fact that the petition 
for probate altogether ignored Matangini 
and that the will was not registered 
although executed at a place within a short 
distance of the registration office and also 
having regard to the fact that only one 
of the attesting witnesses was examined 
and the other was not. In these circum- 
stances I am of opinion that there is no 
substance in the first two grounds taken. 

The argument with regard. to the third 
ground is put inthis way-: that in 1918 
when the mortgage was made in favour 
of Srinath the title of Motilal as a speci~ 
fic legatee was perfected. It is argued 
that the premises in question was a speci- 
fic legacy to Motilal and he must be pre- 
sumed to have assentedto his own legacy 
as he died about six years after the 
order for probate and the estate was then 
fully administered and reliance is placed | 
on s. 333, cl. 2, Succession Act, which 
says that the assent of the executor to a 
specific bequest may by verbal and it may 
be either express or implied from - the 
conduct of the executor end reference is 
made to Illus. 4 of that section which 
runs as follows: 

“Executors die after paying all the debts of the 


testator, but before satisfaction of specific lega- 
cies. Assent tothe legacies may be presumed " 


l am of opinion that this contention is 
sound and must prevail. The title of the 
legatee to the bequest was ccmplete on 
the date of the mortgage of 1918, and by 
the mortgage of 1922 plaintiff was sub- 
rogated to ‘the position of the mortgagee 
of 1918. The plaintiff having paid the 
first mortgage must be assumed according 
to the rule of justice, equity and good 
conscience to have intended to keep the 
fost mortgage- alive and was entitled to 
stand in the place of. first mortgagee: 


See Gokuldas Gopaldas v. -Furanmal Prem 


Sukhdas (3), also Malireddi v. Gopalkrisina 
(3) 10 O 1035; 11 LA 126; 4. Sar.. 543; 8 Ind. Jur. 
396 (P O). =e os Gas 


'. 298 


(4) Besides there is no need for assump- 
tion: in this case for the mortgage deed 
itself shows that the intention was to keep 
alive the first mortgage for the deed states 
as follows: - 

“I have paid to the first mortgagee Rs. 4, 849 
on account ofthe due under the first mortagage 
and having redeemed the first mortgage bond, I 
make it over te you as a document of title and 
you will be entitled to exercise whatever right, 
title or power the first mortgagee had under the 


law. 
Now in the ultimate event the probate 


or rather the letter of administration with 
the will annexed stands. The plaintiff, 
therefore, acquired” good title under the 
mortgage. It would seem also that the 
result of the execution proceeding was not 
to pass the mortgaged premises to defend- 
ant No. 4 for the sale certificate makes 
it expressly clear that what passed was 
the right, title and interest of the judg- 
ment-debtors in 37, Chakrabéria Road and 
as the said premises was subject to the 
mortgage of the plaintiff, defendant No. 4 
merely purchased the equity of redemption 
in thé said premises which remained out- 
standing in defendants Nos. 1, 2 and 3, 
An order that the estate of Kamini might be 
got- at the execution should have been 
taken against the estate but an examina- 
tion of the application of the decree-holders 
ab pp. 17 to 19 shows that execu- 
tion was taken out against all the three 
brothers, Bankim, Kanai and Joyram, and 


not against Bankim alone as representing 


‘the estate. I am, therefore of opinion that 
defendant No. 4 as purchaser of the equity 
of redemption is lable for the mortgage 
debt. It remains now to consider the two 
cases relied on by the Subordinate Judge. 
The first case is that of Chuttraput Singh 
v. Maharaj Bahadur (5), and the other is. 


the case of Puran Chand v. Monmotho : 


Math (6). In the former of these cases 
their Lordships of the Judicial Committee’ 
said this: 

“When the estate of a deceased person is 
under administration by the court or out of court, 
a purchaser from 4 residuary legatee or heir buys 
subject to any disposition which has been or may 


(4) 79 Ind. Cas 592; AIR 1924 P O 36;-5114 
140; 47 M190; 22A D J45: 46 ML J 161; 19 LW 


915: 26 Bom. U R204; 34M LT 1; 2 Pat. LR 99. 
1 


00 & A L R269; (1924) MW N 290;:39 CLJ 
204; 28 OWN 1025; L R5AF O 49; LOW N27 


P 0). b 
( a 0198; 321 A 1;90 W N 225; 2 A LJ 190; 
8 Sar. 713; 18 M L J 125; 3 ML T344; 7OLJ 
395; 10 Bom L R 262 (P 0). 

) 108 Ind. Oas. 342; AIR 1928 P O 38; 55IA 


é 
B1 55 0532; 26A LJ121; 27 L W-336; (1928) M- 


WN 149; 54 M L J473: 47 OL J 396; 82 OW N 
629; 30 Bom. L R 783(P O). 
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be made of the deceased's estate in-due course of 
administration. In fact, the right of the residuary 
legates or heir is only to share in the ultimate 
residue which may remain for final distribution after 
all the liabilities of the estate, including the ex- 
penses of administration, have been satisfied.” 

And this principle was extended to the 
cage of administration of trust in Puranch- 
and’s case (6). An examination of the ` 
former case will show that the principle 
was made applicable to the case of a re- 
siduary legatee; those cases can have no 
application to the facts of the present case 
for here the specific legatee had acquired 
a title to the property in question long. 
before the proceeding which resulted in 
the decree for costs in execution of which 
defendant No. 4 purchased. The result is 
that the decree and judgment of the 
Subordinate Judge are set aside and in 
lieu thereof there will be a preliminary 
mortgage decree forthe sum of Rs. 10,000 
as was Claimed in relief (Ka) of the plaint 
and interest will.be allowed -on the sum 
of Rs. 7,000 at the rate stipulated in the’ 
mortgage bond with compound interest 
with yearly rest from the date of the 
suit up to the date of the period of grace 
and six per cent. per annum thereafter. 

This -order is conditional on the mort- 
gagee discharging the amount of cost of 
Rg. 484 which had been incurred by de- 
fendant No. 4 in the revocation proceed- 
ings with interest at the rate of six per 
cent. per annum from the date of the. 
judgment of this court in First Appeal 
No. 275 of 1924. This sum,. that is, the 
sum in respect of which the preliminary 
decree has been passed must be paid into 
court within six months from to-day. If 
the sum is not paid into court within that 
date the mortgaged property will be sold. 
There will be an ordinary preliminary 
decree for sale on these lines. The plaint- 
of this 
court and of the lower Court which must 
be added to the mortgage money. 

Rankin, ©. J.—I agree. 

N. ; Order accordingly. 
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LAHORE HIGH COURT. 
Miscellaneous Second ae Appeal No, 1032 
of 1932. 


April 27, 1933. 
ADDISON, J. 
FAKIR CHAND—Derenpant — APPELLANT 
Versus i 
RULIA— PLAINTIFF AND OTHERS— 
DerenDants—REsPONDENTS. 

Civil Procedure Code (Act V of 1908), O0. XLI, 
rr. 28, 25—Remand for trial of issues framed by 
Appellate Court—Whether should be under O. XLI, 
r 


“When an Appellate Court remandsa case to the 
trial Court for fresh trial on certain issues framed 
by the Appellate Gourt, ths order of remand should 


be under O. XLI, 1.25 and not under O XLI, 


r 23, Civil Procedure Oode. A 

Miscellaneous Second Oivil Appeal from 
an order of the Senior Subordinate Judge, 
Hoshiarpur, dated April 15, 1932, 
reversing that of the Subordinate Judge, 
Fourth Class, Garhshankar, dated Decem- 
ber 7, 1931. 

Mr. Fakir Chand, for the Appellant. 

Mr. Muhammad Munir, for the Respond- 
ents. 

Judgment. The lower Appellate Court 
stated that the trial Court had not framed 
any issue on the point whether the house in 
dispute belonged to Musammat Nathi. He 
then proceeded to frame that issue and cer- 
tain other issues and, accepting the appeal, 
set aside the trial Court’s judgment and 
remanded the case to the trial Court under 
O. XLI, r. 23 of the Civil Procedure Code, 
for afresh trial. Against this decision the 
defendant has preferred this second appeal. 

The only point argued was that the re- 
mand should have been under O. XLI, 
r. 25, Civil Procedure Code, which runs as 
follows :— 

“Where the court from whose decree the appeal is 
preferred has omitted to frame or try any issue, or to 
determine any question of fact, which appears to the 
Appellate Court essential to the right decision of the 
suit upon the merits, the Appellate Court may, if 
necessary, frame issues, and refer the same for trial 
to the court from whose decree the appeal is preferred, 
and in such case shall direct such court to take the 
additional evidence required, and such court shall 
proceed to try such issues ‘and shall return the evi- 


dence to the Appellate Oourt together with its find- 
ings thereon and the reasons " 


It is clear that r. 25 does apply in terms 
and this was conceded by the opposing 
Counsel. - 

I accordingly accept the appeal to the 
extent that I order that the remand on the 
new issues will be under O. XLI, r. 25, 
Civil Procedure Code. The trial Court 
shall proceed to try the issues and shall 
return the evidence to the lower Appellate 


Court together with its findings thereon and ` 
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the reasons therefor. The court-fée on the 
memorandum of. appeal in this court will be 
refunded. Parties will bear their own costs 
in this court. 


N. Appeal accepted. 


OUDH CHIEF COURT. 
Criminal Revision No. 2 of 1933. 
January 23, 1933. 
Nanavortry, J. 
Mahant RAM MANORATH DAS— 
COMPLAINANT — APPLICANT 


versus 
Mahant KAUSHAL KISHORE DAS 


AND OTHERS - ACCUSED—Opposits Party, 

Criminal Procedure Code {Act V of 1898), s. 145 
— Proceedings under—When can be started. 

No proceedings under s. 145 of the Code of 
Criminal Procedure can-be started unless the Magis- 
trate is satisfied that there is fear of a breach of the 
peace between the parties. 


Application for Revision of an order of 
the Sessions Judge, Fyzabad, dated Decem- 
ber 2, 1932. 

Mr. Akhtar Husain, for the Applicant. 

Mr. Vidya Bhushan Tewari, for the Op- 
posite Party. 

Judgment. -This is an application 
for revision of an appellate order of the 
learned Sessions Judge of Fyzabad de- 
clining to interfere with the order of the 
Sub-Divisional Magistrate of Fyzabad dis- 
missing the complaint under s. 145 of the 
Code of Criminal Procedure brought by 
the applicant Mahant Ram Manorath Das 
against certain other Mahants. in the city 
of Ajodhya. 

The grounds set forth in the application 
for revision merely ask this court to set 
aside the order of the trial Magistrate, who 
came to the conclusion that there was no 
likelihood of a breach of the peace upon a 
report submitted to him by the Station 
Officer of Police Station Ajodhya. No 
proceedings under s. 145 of the Code of 
Criminal Procedure can be started unless 
the Magistrate is satisfied that there is 
fear of abreach of the peace between the 


‘parties. The learned Deputy Magistrate 


has come to the conclusion upon a perusal 
of the report made by the Station Officer of 
Police Station Ajodhya thatno such likeli- 
hood of a breach of the peace exists in this 
case. 

The application for revision is frivolous 
and 1 accordingly reject it summarily. 

A. Application rejected, 


bd 


. 
t 
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| MADRAS HIGH COURT. 
Second Civil Appeal No. 493 of 1930. 
: March 28, 1933. 
KRISHNAN PANDALAT, J. 
“ SUBRAMANIA CHETTI—PLANTIFE— 
Parie 


MAHALAKSHMI "AMMAL AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

Deed—Construction—Life estate -ond heritable 
estate distinguished—Santhathi of Hindu Sudra, 
whether includes illegitimate children—Hindu Law. 

The material portion of a deed of settlement execut- 
ed bya Hinduin favour of his son ran as follows: 
“As you are helpless and- because of affection as you 
are my son, I have made settlement (gift) to you of 
the undermentioned properties You are to enjoy 
its income during your life time and after your time 
your male’ Santhathi or adopted Santhathz will take 
it). Even iftthere may be no male Santhathi but 
only female Sonthathi such female Santhathi will 
take (it). During your life-time you have no right 
whatever to sell or to mortgage the above proper- 


ies 

Held, that on the language of the deed the 
gon took a heritable estate and not merely a life 
estate. Basanta Kumari Debi v Kamikshya Kumari 
Debi 2), referred te, 

Cases on construction of deeds and willsare not 

~of much use as authority in other cases because the 
language used in deeds and wilis differs so much 
from each other. ` 

Quere:—Whether whena Sudra Hindu executes 
a deed or a will using the word ‘Santhathi', he must 
be understood as including the illegitimate ss well as 
legitimate offspring or heirs. 

Second Civil Appeal against the decree 
of the District Court of South Arcot in 
Appeal Suit No. 12 of 1928 preferred against 
that of the Court of the Subordinate 
Judge of Cuddalore, in Original Suit No. 
41 of 1925.. 

Mr. T. D. Sunes Chari, for the Appel- 
lant.. 

Messrs. C. Padmanabha Ayyangar, S. 
Panchapagesa Sastri, T. E: Ramabhadra 
Chariar and T. V. Ramanathan, for the 
Respondents. | f 

Judgment.— The plaintiff appeals from 
a decree of the learned Distriet Judge of 
South Arcot confirming a decree of the 
‘Additional Subordinate Judge of Cudda- 
lore dismissing a suit for the recovery from 
the respondents of three items of property, 
a house, a shop and a godown the subject- 


matter ofa settlement dated 9ih June 1904: 


by one Muthusami Chetti,’ who died in 
1916, in favour of his son by the first wife 
Somasundara Chetti who died in 1922, 
whereby the father Muthusami Chetti 
settled the said properties on Somasundara 
Chetty the son according to the terms of 
that deed Ex.B. The appellant is Muthu- 
swami: - Chetty’s son by the second wife. 
The first defendant is a concubine who had 
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been kept by Somasundara Chetty and .- 
defendants Nos. 4 to7 are the sons.of Soma- 
sundara bythe lst defendant and defend- 
ants Nos. 3and 8 to Il are his daughters 
by thesame person. The 2nd defendant is 
the eldest son of the Ist defendant who 
was born in the life time of her married 
husband and the 12th defendant is her 
mother. The appellant’s case in the first 
court. was that by the terms of the settle- 
ment Somasundara Chetty took only a life- 
estate inthe properties and that though, if 
Somasundaram had. legitimate children 
they might have been entitled to the pro- 
perties, the defendants Nos. 4 to7-being only 
illegitimate children donot take under the 

deed. Various other contentions were raised 
which it isunnecessary now to notice. The 
defence on the points mentioned above was; 

(1) that Somasundara Chetty took under 
Ex. B a heritable, if not an absolute esiate 
and not a mere life- estate; and (2) that the 
defendants Nos. 4107 are within the mean- 
ing of Santhathi of Somasundara to whom 
a direct gift is made under the deed. The 
Subordinate Judge delivered a judgment 
of portentous length covering 28 pages. of 
printed foolscap and 180 paragraphs. He 
had .some grounds because -before him 
frivolous contentions, which were subse- 
quently given up, as to the paternity of the 
defendants and into which therefore he 
had to go, were raised. Making full allow- 
ance for this, the judgment of the first court 
remains of such length as to cause incon- 
venience, if not embarrassment to the 
Appellate Court which had to deal with “it. 

In appeal the learned District Judge dealt 
withthe matter. ina much more business- 
like manner. He held ihat the settlement 
Ex. B was in favour of not merely Soma- 
sundara Chetty but also of his santhathi . 
which the learned Judge construed as 
meaning descendants or heirs general 
thereby including illegitimate sons in the 
case of the present parties whom the 
learned Judge after an examination of 
their customs found to be Sudras, although 
they themselves claimed tobe Vaisyas. On 
this ground he dismissed the appeal merely 
remarking on the other point that he 
found that the terms of Ex. B read asa 
whole make it quite clear that Somasundara 
got only a life-estate under Ex. B. 


In this appeal -the learned Advocate for 
the appellant addressed me on the ques- 
tion decided against him by thelower Ap- 
pellate Court whether ona right . construc- 
tion of Ex. B the illegitimate sons are 


1838 - 
included inthe word “Santhathi”. Itis an. 
attractive line of investigation, if it should 
become necessary to decide it, whether, in 
view of the recent decisions of the Privy 
Council notably Vellaiyappa Chetty v. Nata- 
rajan (|), when a Sudra Hinduexecules 
a deed or a will using the word “Santhatiti,” 
he must be understood as including the 
illegitimate as well aslegitimate offspring 
orheirs. Such a question has not hitherto 
arisen. For the appellant it is argued that 
whatever the status to which the illegiti- 
mate sonshave been now elevated by refe- 
rence to the Mitakshara and the ancient 
law books, the question is not one of legal 
status but one of construction’ of a deed 
which depends upon the modern meaning 
of the language of modern men and that 
when a Hindu, be he a Brahmin or a Sudra, 
speaks of his Santhathi there is no more 
reason fot imputing to one an intention to 
include illegitimate children than in the 
case of the other; no more indeed in the 
case of either than in the case of an 
Englishman. The respect for marriage 
and the social position of legitimate child- 
_Yenisno less among Hindu Sudras than 
among Brahmins and Englishmen. Asa 
mere question of construction, I should 
hesitate to say that a share of the inheri- 
tance being awarded to illegitimate children 
of Sudras in certain cases is necessarily 
conclusive of the meaning of a Sudra donor 
of property or testator as to what he means 
when he talks of his Santhathi. As the 
-matter is however of general importance 
and as I am sitting alone, I am not inclined 
to express any. deliberate opinion on the 
matter in this case. f 

There is however another point on which 
the case seems capable of decision without 
much doubt. That isthe point which the 
learned District Judge held against the 
appellant and which the respondents have 
here raised as they were entitled to, namely, 
that Somasundara took ander Ex. B not an 
estate limited for his life but a heritable 
estate, if not an absolute one. It is enough 
for the respondents to show- that Somasun- 
dara had a heritable estate. If hehad, as 

undoubtedly the defendants Nos. 4 to 7 
are his illegitimate sons by a continuously 
kept concubine, they would inherit what- 
ever he possessed and the plaintiff would 
be out of court. On this point, I am un- 


(1) 134 Ind Gas 1984; 55 M1;8O W N 1039; (1831) 

M W N 848; 35 O W N 1278; AI R1931 P 0.294; 61 

> MLJ 522; 34 L W 589;33 Bom L R 1526; Ind Rul 

1932 P O 12; (1931) A L J'1123; 58 I A402; 550LJ, 
451 (P O) ; 3 


x 8 A PSE are wee 3 x B. r 
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able to agreé with the learned District 
Judge. The circumstances under which 
Ex. B came into existence are these. 
Muthuswemi Chetti was a prosperous trader 
His son Somasundara was 
apparently sowing wild oats. So, it became 
aecessary for Muthusami Chetti to cut off 

Somasundara and he did so by paying him ` 
Rs, 5,010 in instalments and securing from 
him a release deed, Ex. A dated 16th 
November 1903, which declares explicitly 
the receipt of the consideration and that 
Somasundara had no more any rights to 
ihe properties mentioned in the schedule, 
bethey ancestral of self-acquired. There 
is some evidence that at or before that 
time Somasundara’s married wife had left 
him and that he was taking to another man’s 
wife the present Ist defendant, the wife of 
one Krishnaswami Rao, who himself died 
in or about September 1904 by which time 
the 2nd defendant had been born some five 
months. Somasundara had reduced him- 
self by his life practically to destitution 
and again approached his father for help 


and it was to help him that the father gave’ - | 


him the property and executed the deed 
Ex. B. f 

The question is what is the interest taken’ 
by Somasundara in the properties concerned 
in Ex. B. They are properties compara- 
tively speaking of little value that is, com- 
pared to the position and resources of 
Muthusami Chetty, consisting, as 1 have 
already said,ofa house, a godown and a 


‘shop said to be in all worth Rs. 3,000. The 
Interest 


taken under’ the deed depends 
upon the language of it. The material 
part, leaving out the preamble which 
recites the circumstances, is as follows ;-— 


“As you are helpless and because of affection as you 
are my son, I have made settlement (gift) to you of 


“the undermentioned properties. You are to enjoy ita 


income during your life-time and after your time your 
male santhathi or adopted santhathi will take (it), 
Evenif there be no male santhathi but only female 
santhathi such female santhathi will take (it). During 
your life-time you have no right whatever to sell or 
to mortgage the above properties.” 

It is quite clear that Muthuswami Chetti did 
not contemplate the property coming back to 
him unless on failure of all santhathis of the. 
donee male or female, natural or adopted, 
Undoubtedly he disposed of his entire 
interest: in the property by authorising 
Somasundarato take the income during his 
life-time and after him—his santhathi or 
heirs general,toadopt.a convenient and short 
expression. He also stipulated that Soma- 
sundara was not be reduced to a‘position fo 
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make another request of the same kind and 
He therefore forbade his son to sell. or mort- 
‘gage the property in his life-time. Subject 
to that, the property was to be Somas- 
andara's for his own enjoyment and that of 
his heirs for ever and ever. The question ‘is, 


` whiat-is the interest taken by Somasundara 


in such a disposition? The restraint on 
alienation is only of sale and mortgage 
during the life-time of Somasundara and it 
was not absolute and the language of the 
‘clause restraining alienation shows that 
Somasundara was tohave, subject to that 
restraint, an interest’ not merely in the 
income but in the properties. What interest 
could. that be, if that were not a heritable 
interest. I am asked to say that the words 
of disposition do not convey any interest in 
the property to Somasundara but only the 
right to take the income for his life. I do 
not so read the deed. It begins with the 
sentence: "Ihave made settlement of the 
‘undermentioned properties to you”. The 
word “settlement” is an English word for 
which the nearest equivalent in the tamil 
language, if aiamil grantor like Muthusami 
Chetty had been asked to choose a tamil word 
would be gift. Obviously it was not. asale; 
it was not a mortgage,and is really was a gift 
and nothing else. A settlement in the English 
language has a technical sense under the 
-Setiled Land Acts. where more- than one 
successive interest is carved out of owner- 
ship. J cannot think that a tamil merchant 
of Cuddalore intended. to mean that but he 
meant only that, speaking in a general way, 
he was giving his property. It isnot that the 
gift is not to be subject to the terms of the 
-deed. But the character of the disposition 
was undoubtedly a gift. It seems to me 
therefore that -we start with the idea that 
Muthusami Chetty was making a gift of 
certain property to his son Somasundara 
and the conditions that follow are the con- 
ditions of that gift. Those conditions are, 
to express them compendiously- that the 
donee was to enjoy the properties during 
his life-time but must not sell or mortgage 
them and that after him his heirs generally 
would take the income with no doubt all 
rights of the owner, I have therefore come 
to the conclusion that on the language of 
Ex. B Somasundara took a heritable estate, 
“namely the right to take the produce in his 
life-time and during the life-time of his 
descendants under a disposition which is 
described as settlement to Somasundara. 
Taking those together, the only conclusion 
possible is that Bomesunilers was not a life 
‘tenant but he took a heritable, if not, an 
-e it Ct 


Bitdewan Drw v. aòpat bas. 


_ absolute estate. 
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Cases on construction of 
deeds and wills are not of much use as 
authority in other cases because the 
language used in deeds and -wills differs so 
much from each other. But of the several 
cases cited, I will refer only to one, that is 
Busanta Kumari Debi v. Kamikshya 
Kumari Debi (2) a decision of the Privy 
Council) where a deed of gift of immovable 
property made by a Hindu in favour of his 
sister contained the following language: 
“You shall pay the annual Government revenue and 
get your name registered .. .,.. and enjoy possession 
duringiyour life-time On your death your husbend,sons 
grandsons and other heirs in succession will continue 
to enjoy and possess. The power to dispose of by 
gift or sale will sucdessively vest in your husband, 
gong, grandsons and others.” 
The last clause excluded the donee, the 
sister from the power to make a gift or sale, 
The Privy Council confirming the decision 
of the High Court of Calcutta said: 
“They are of opinion that Soondari Debi took an 
heritable estate. The words ‘on your death your 
husband, sons; grandsons ano} other heirs in succe- 
ession will cont,nue to enjoy and possess’ are sufficient 
to show that the heirs were to succeed as such, 
notwithstanding that these who wonld take as heirs 
are in wrong order or (in other words) there is an 
inaccurate enumeration of them.” 
That is exactly the situation here. On the 
donee’s death his santhathi, whether that 
expression includes illegitimate children or 
not, are to enjoy the property and ‘those 
words are sufficient to show that the 
santhathi took as heirs and that Somasundara 
took an heritable estate. f 
On this ground- the decision of the learned 
District Judge was right and the appeal 
must be dismissed with costs, > .. 
A-N. Appeal dismissed. 
(2) 33 © 23; S2 IA 181: 2 Or L J 238; 15 M L J 220; 
7 Bom L R201;100 W N 1; 2 A L J 810 (PO. 


OUDH CHIEF COURT. 
_ Miscellaneous Application No. 17 of 1932, 
July 24, 1933. 

Raza AND ALLSOP, JJ. 
BHAGWAN DIN alias NAWAB— 
DEFENDANT — APPELLANT 

versus i 
GOPAL DAS AND OTHERS— DEFENDANTS 

AND ANOTHER — PLAINTIFFS— RESPONDENTS. - 

Civil Procedure Code (Aet V of 1908), 8. 152, 
0. XLVII—Order setting aside ex ‘parte decree— . 
Absence of application for review—Court, if has - 
jurisdiction to.7e-open case.at instance of plaintiff's . 
transferee. 

After passing an order setting aside an ex parte 
decree, the court becomes functus oficio and has no- 
jurisdiction to re open the proceedings at the instance: 
of a transferee from the plaintiff in the absence ofan . 
application for review. Nor is it competent for the ~ 
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court to act under 3.152, Qivil Procedure Code, 


when there is no clerical or arithmetical mistake in - 


the order arising from any accidental slip or omis- 
sion. Sumasundaram Chetty v. Subramanian Chetty 
Q) referred to, 

Miscellaneous Appeal against an order 
of the Additional Subordinate Judge of 
Lucknow, dated the 23rd December 1931. 

Mr. D. K. Seth, for the Appellant. 

Messrs.1S. Ram and L. 8. Misra, for the 
Respondents. 


Judgment.—Thisisan appeal from an 
order passed by the learned Additional 
Subordinate Judge of Lucknow on the zard 
of December 1931, refusing to set aside an 
ex parte decree, dated the 12th of March 
1931. 

-The facts relevantto this appeal may be 
shortiy stated :— i 

One Jagannath filed a suit for settin 
aside certain deeds of transfer executed by 
him in favour of Brij Mohan Lal and six 
others, including Bhagwan Din alias Nawab, 
onthe ground vhat he was not of sound 
mind. Bhagwan Din was defendant No. 7 
in that suit. ‘the property which was 
transferred to him was the same which had 
been transferred to the detendants Nos. 1 to 
6 by a prior deed.The claim was resisted by 
the detendants Nos. 1 to 6 on various 
grounds. The defendant No. 7, Bhagwan 
Din, did not appear to contest the suit. ‘I'he 
case thus proceeded exparte against . him 
till the 12th of March 1931, when the de- 
fendants Nos. 1 to 6 compromised the case 
with the plaintiff and agreed to take a ten 
annas share in the property and give the 
remaining six annas to Jagannath, plaintiff. 
The plaintifs claim was decreed ex parte 
against Bhagwan Din, defendant No. 7 on 
that very date, with the result that the sale 

| deed in his favour was cancelled. Bhagwan 
Din applied on the llth of April 1931, for 
setting aside the ex parte decree. Jagan- 
nath, plaintiff, filed an application on the 
llth of May 1931, stating that he was not 
going to contest the application filed by 
Bhagwan Din, and thathis (Bhagwan Din's) 


application for setting aside the ex parte. 


decree might be granted by the court. The 
case was taken up by the court on the zlst of 
May 1931, and on that date, Jagannath’s 
Advocate stated that he did not -want the 
compromise decree to be set aside, but he 
wanted that the ex parte decree against the 
‘defendant No.7 alone might be set aside. 
The court then passed the following order :— 

“As plaintiff does not contest the application, the 
ex parte decres against defendant No. / is set aside. 


Costs on parties. The compromise decree against 
Gefendapts ‘Nos. 1 to 6-will stand", : ie 


#iacival DIN v. Gopat DAS, 
<. One Gopal Das filed an application on the 


E 


2ist of May 1931, stating that Jagannath 
had transferred to him the six annas share 
mentioned above, by a sale-deed, dated the 
17th of April 1931, and thus had no interest . 
left in the suit. He stated further that he . 
had become the representative of Jagan- . 
nath after the sale-deed was executed in his 
favour, and that should Bhagwan Dinis 
application for setting aside the ex parte 
decree be heard. by the court, his (Gopal 
Das) name might be substituted in place of 
Jagannath. The learned Additional Subor- 
dinate Judge passed the following order 
on that very date (21st May 1931) sometime 
after passing thefirst order quoted abovein 
favour of Bhagwan Din : — 

“Babu Mahesh Prasad had filed an application 
objecting tothe setting aside of the ex parte decree 
on behalf of Gopal Das, a transferee from Jagannath 
plaintiff. ‘his ‘application was not in my notice 
at the time of setting aside ex patre decree l, 
therefore, cancel my order setting aside ex parte 
decree. The question will be determined after 
disposing of the application by Gopal Das" 

It is not clearif this order was passed in 
the presenceof Bhagwan Dinor his Advo- . 
cate. 


nection with the application of Gopal Das, 
objector. Gopal Das was allowed to contest 
Bhagwan Din'’s application for setting 
aside the ex parte decree, and, eventually, 
the application.of Bhagwan Din was ‘dis- 
missed with costs on the 23rd of December, 
1931, on the finding that he (Bhagwan Din) 
had failed to show sufficient cause for ask- 
ing the court to set aside the ex parte decree 
passed against him. œ 
_ Bhagwan Din has appealed to this court. 
We have heard the learned Counsel on 
both sides at some length. It is contended 
on behalf of the appellant (Bhagwan Din) 
that the lower Court, after passing the order 
setting aside the ex parte decree, had be- 
dome “functus officio” and had no jurisdic- 
iion to re-open the proceedings at the in- 
stance of Gopal Das. Thisis the first ground 
of appeal. In our opinion the appeilant’s 
contentionis well founded and must be ac- 
cepted. The case before the court on 
Bhagwan Din’s application was a miscel- 
laneous case. It was decided in his favour 
and the ex parte decree passed against him 
wasset aside. It was disposed of by a 
short order but that order was. surely a 
‘judgment’ within the meaning of s.2 (9) of 
the Code of Civil Procedure. This judg- 
ment could ‘not afterwards be altered or 
added to, save as provided by s. 152 or on 
review” (O. XX, r. 3, Civil Procedure Code), 
Section 152 of the Code of Civil *Procedure 


The learned Additional Subordinate $ ~. 
‘Judge then passed certain ordersin con- 


S04 
deals with amendment of judgments -decrees 
or orders. There was no clerical or arith- 
metical mistake in the judgment or order 
arising fromany accidental slip or omission 
‘and so noalteration or addition could- be 
made under that section (s. 152). As point- 
ed out by their Lordships of the Privy 
Councilin Somasundaram Chetty v. Sub: 

. ramanian Chetty (1). 

“Legal judgments cannot be treated as mere 
counters inthe game of litigatior. They are serious 
pronouncements for the most part by the Judicial 
Officer ofthe State, touching the rights of disputes 

„ of subjects, bringing home to those subjects what 
the rules of justice required and are enforceable, if 
need be, by the forces of the State. Moreover, when 
once pronounced, they cannot be lightly setaside”. 
It isalso clear that there was no applica- 
tion for review before the court under 
O. XLVII of the Code of Civil Procedure. In 
these circumstances, the learned Additional 
Subordinate Judge was wrong in cancelling 
the ‘order by which the ex parte decree had 
been set aside in favour of Bhagwan Din. 
After the ex parte decree was set aside by 
the learned Additional Subordinate Judge; 
- and the miscellaneous case was thus dis 
> posed of, there were no proceedings to which 
Gopal Das could be made a party. 
Tf he wantedto be made a party to the 
suit, he should have made the necessary ap- 
plication in the suit and not in the miscel- 
laneous case. He can still apply as the suit 


js opened after the ex parte’decree has been ` 


set aside. 
The result is that we allow the appeal, 
-and setting aside the order of the lower 
Court, dated the 23rd of December 1931, 
direct the courtto try the suit as against 
Bhagwan Din, defendant No. 7-and-deter- 
mine it according to law. The first order, 
“dated the 2Ist of May 1931, referred to 
above, ‘has opened’ the suit which must 
now be tried on the merits. It will be open 
to Gopal Dasto apply to the lower: Court 
for being made'a party to the suit. He 
may make all the necessary applications 
jn that connection and they will be dis- 
posed of according to law. The second 
order which was passed on the 21st of May 
1931, cancelling the first order of that 
date, is set aside, and all the proceedings 
subsequent to the first order are quashed. 
Costs will abide the result. act ay 
Ne Appeal allowed. 
F 742.4 OWN 1 atpp. 8, 9; (1926 
M WN 832; Rise P0136; 35 LW i63 
(P ON À 7: 
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ALLAHABAD HIGH COURT. ; 
Second Civil Appeal No. 1277 of 1930. 
March 7, 1933. š + 
Bennet AND Baypat, Jd, 
. Babu NARDA PRASAD — ae 
TAS APPELLANT ME 
5 VETSUS ins Š 
KANHAI LAL AND OTHERS— - 
peaa > RESPONDENTS. - 2 an 
Mortgage—Two morigages on same property—Sub- .. 
sequent mortgage to third person Suit on the two 4 
mortgages— Sale—Suit on third mortgage— Purchaser 
in possession impleaded in suit—Purchaser, if en- 
titled t0 set up the two mortgagesas shrield—Amount 
to which purchaser is entitled. - : 
A executed two simple mortgages in favour of B 
in respect of certain property. Subeequently he 
executed a third mortgage infavour of C. B sued 
on his mortgages and in auction sale the property 
was - purchased by D. C sued on his mortgage 
making D a party on the ground that he was a 
subsequent purchaser, the -sale having been held Ô, 
after the mortgage. in suit: , 7 ‘ 
Held, that D was entitled to set up the two 
mortgages in favour of B'as a shield and to claim 
that -C should redeem those mortgages before the 
property in his possession could be put to sale 
but he was not entitled to the amount which he paid 
at ‘the auction sale but only to the principal amount 
on the mortgage with the interest up tothe date of 
obtaining possession. Ramsaneht Lal v. Janki 
Prasad (2), Sukhi.v. Ghulam Safdar Khan (3).and 
Nannu Lal v. Ram Charan Lal (4), relied on. 
Lachmi Narain Das v. Hirdey Narain.(1), distin- 
guished. ý a oe ; OP ak, =P", 
Messrs. K. N. Katju, N. P. Asthana and 
B.N. Sahai, for the Appellant. 8 
“Mr. S. B.- Johari, for the Respondents. 
Judgment.—This is a second appeal by 
defendant No, 7, Sarda’ Prasad “under 
the following circumstances: There were 
two properties, one in Jaswantnagar and 
one in Mubarakpur Gudha owned by Ganga 
Prasad;-and he executed:‘on 1st March 
1909, a simple mortgage for-Rs ‘1,200 in 
favour of -Nand Kishore and -Dilasaram, 
and .on-17th September 1913y a simple - 
mortgage for Rs. 200-in favour of the same 
persons. On-these two- simple mortgages 
the mortgagees -brought a suit for sale; 
Suit No. 42 of-1917 and..a decree was 
obtained in that year, and again sale- was 
made, and-the-. property -of J aswantnagar 
was purchased by a person: Gulzari Lal -on” 
of Sarda Prasad, the -appellant, 
before us. The sale was. confirmed ‘on 21st 
February. 1919. Now Ganga Prasad had 
made another simple mortgage on-20th 


‘February 1914, in favour --of the- present 


plaintiff.. ‘The plaintiff has -sued on---his 
simple mortgage. and -hhe-made- the present - 
appellant. Sarda Prasad -defendant No. 
7, on the ground that he was a subsequent 
purchaser of part of the mortgaged property, 
the sale being in 1919.and.the mortgage in 
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suit being in 1914. The written statement . 


of the appellant was to the effect that he 
had not got the status of a subsequent 
purchaser but that his claim was prior to 
the claim of the plaintiff by reason of the 
fact that he had purchased the property in 
Satisfaction of the debt due under prior 
mortgages. The present appellant claimed 
that he was entitled to set up the prior 
mortgages of 1909 and 1913 as a shield and 
to demand that the present plaintiff should 
redeem those mortgeges, and the sum 
which was claimed in the written statement 
was the sum paid by the appellant at 
` auction sale which amounted to Rs. 4, 350. 
Both the lower courts have disallowed the 
claim of the appellant on the strength of 
a ruling reported as Lachmi Narain Das v. 
Hirdey Narain (1). 


It is admitted that in the Suit No. 42 of 


1917 on the morigages of 1909 and 1913.5 tion which we have mentioned were brought 


ths present plaintiffs, who were subsequént 
mortgagees, were not made parties. It is 
Claimed therefore by learned Counsel for 
plaintiffs that because they were not parties, 
therefore the decree passed in Suit No. 42 
of 1917 is not binding on the plaintiffs, 
and further that the mortgages of 1909 and 
1913 have merged in that decree and ceased 
to exist. The claim for the plaintiffs there- 
fore is that although defendant-appellant 
isin possession as an auclion-purchaser, he 
should be dispossessed without any com- 
pensation whatever. The case of Lachmi 
Narain Das v, Hirdey Narain (1) wasa case 
where the plaintiff was the prior mortgagee 
and the defendant was a puisne mortgagee. 
Both of them sued the mortgagor upon 
their mortgages without impleading each 
other in their suils. Both obtained decrees 
for sale, and in execution the property 
was sold and purchased by decree-holders. 
The sale in execution of the decree of the 
puisne mortgagee being earlier in point 
of time, he succeeded in obtaining actual 
possession of the property. The prior 
mortgagee also obtained formal possession 
by virtue of his purchase. The prior 
mortgagee then brought a suit for actual 
possession against the puisne mortgagee 
offering the puisne mortgagee an opport- 
unityto redeem him. It was held that the 
prior mortgagee was not entitled to a 
decree for possession, and that having regard 
tothe factthat the suit to enforce the prior 
mortgagee’s original mortgage was 
time-barred atthe date ofthe suit, the 


aa 97 Ind. Cas. 4; AIR 1026 All. 480; 24 AL J 
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puisne mortgagee could not be compelled 
to redeem the prior mortgage. : 
Now the present case differs from this 
ruling in various facts. One fact is that 
in the present case the person who has pur- 
chased the rights of the prior mortgagee 
in an auction sale is not a plaintiff butis a 
defendant. Inthe second place this person 
is not out of possession and suing to obtain 
possession, but this person is in actual pos- 
session of the property which he purchased. 
We consider that these two facts differen- 
tiate the two cases, and that the rule of law 
which was laid down in Lachmi Narain 
Das v. Hirdey Narain (1) will not apply in 
the present case. For the law to be applied 
in the present case we will refer to the Full 
Bench case reported in Ramsanehi Lal v. 
Janki Prasad (2). In this case the ruling 
in Lachmi Narain Das v. Hirdey Narain 
(1) was considered, and the points of distinc- 


out. This is shown at p. 742*. The case 
before the Full Bench was similar in some 
respects to the present case. It was a case 
where in the suits of each of two simple 
mortgagees the other mortgagee was not a 
party, and although in execution of the 
second mortgagee’s decree the sale took 
place earlier, the sale was during the pen- 
dency of the suit of the first mortgagee. The 
first question was whether the auction-pur- 
chaser inexecution of a decree obtained on 
a prior mortgage, without impleading the 
subsequent mortgagee, acquires at least 
‘the rights of the mortgagor who was a party, 
including his rights to possession in cases 
where both the mortgages were simple. The 
answer to this was in the affirmative, if 


-either no suit by the subsequent mortgagee 


is pending or the purchase in execution of 
the prior mortgagee’s decree was earlier in 
point of time. On p. 741* it was laid 
down as follows: 

“The question of allowing a prior mortgagee whose 
mortgage had long since become barred by time, 
but who was in possession of the property under a 
decree obtained without impleading the subsequent 
mortgagee, to setup his prior mortgage asa shield, 
even though the limitation for the mortgage had run 
out, was prominently before their Lordships, and their 
Lordships allowed Ghulam Safdar to recover the 
amount due on his mortgage of 1883. This, to my 
mind, isa clear authority for the proposition that 
a prior mortgagee, if he isin possession, can set up 
in defence a prior mortgage as a shield, although in 
his suit he had not impleaded the subsequent mort- 
gages and even though a fresh suit to enforces it would 
now be barred by time.” 


(9) 134 Ind. Cas. 1; A I R1931 All. 486; (1931) 
ALJ 729; Ind. Rul. (i931) All, 769; 53 A 1023 
(Œ. B.). 


(Ee Bn 
*Pages of 183i A, L, 4. = 


~% 


“abs 


applicable to, the present case. In the 
Present case ihe appellant has been 
in possession, and although a suit 


op the original mortgages of 1909 and 1913 
would now be time-barred, the fact that the 
appellant is in possession entitles him to 
set up these mortgages as a shield. We 
also refer to the ruling of their Lordships 
of the Privy Council in Sukhi v. Ghulam 
Safdar Khan (3). In that case it was laid 
down that the mortgagee who has obtained 
a sale or foreclosure decree under O. XXXIV, 
without joining a puisne mortgagee, and 
afterwards is sued on the puisne mortgage, 
can use his mortgage as a shield in all cases 
in which he could have done so before the 
_ Act of 1882. This ruling was passed in 
1921 and their Lordships , held that after 
the introduction of the Civil . Procedure 
Code of 1908, dhe law which applied prior 
to the Transfer of Property Act of 1882 is 
now again in force. We therefore consider 
that the appellant in the present case 15 
entitled to set. up the mortgages of 1st March, 
1909 and 17th September, 1913,.as a shield 
and to claim that the plaintiffs in the pre- 
sent case should redeem those mortgages 
before they put the property in Jaswant- 
nagar to sale. As to the amount, which is due 
to the defendant-appellant, we consider 
that he is not entitled to the amount which 
he claims, the amount which he paid at the 
auction sale. . 
But we consider that we should follow the 
principle laid down in the ruling of Nannu 
Lalv. Ram Charan Lal (4). In that case 
there wasa suit for recovery of money on 
prior mortgage without impleading the 
subsequent mortgagee, and the prior mort- 
gagees obtained a, decree for sale and 
-purchased the property, and the subsequent 
mortgagee, then sued for recovery of his 
money impleading the prior mortgagees as 
subsequent purchasers of the property. The 
.case therefore was precisely similar to the 
“present case. The prior mortgagees pleaded 
that they should be allowed to hold their 
` prior mortgage as a shield against a subse- 
quent mortgagee’s suit. The subsequent 
‘mortgagees offered to redeem the prior 
_mortgage, and it was held that the prior 
mortgagees were entitled to the principal 
amount and interest at the stipulated rate 
(8) 65 Ind. Oas. 151; A I R 1922 PO 11; 43 A 469; 
(1921) MW N 445; 14 L W 162; 26 O WN %9 


42M L J 15;30M LT 175;24 Bom L R 590; 49 
IA 465 (P ©). 
- (4) 126 Ind. Cas. 624; (1930) AL J 573; AIR 
19:0 All 485; §2 A 321; (BX) ALJ 573; Ind, Rul. 
(1930) All, 872, . 
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; This ruling: of law is, in our opinion, , 


‘are allowed to the appellant. 
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up to the date of obtaining possession. Wé 


note that the head-nole in this case. is incor- 
rect in saying that the interest was to run - 
up to the date..of redemption. Now in the 
present case-the date of the appellant ob- 
taining possession is Ist October, 1919, 
which is shown by the dakhalnama, Ex. B-1. 
Accordingly, therefore, the appellant is en- 
titled to the principal amounts of the mort- 
gages, that is, Rs. 1,200 and Rs. 200 with 
interest at, the contractual rate from 1st 
March, 1909, in the case of Rs. 1,200 and | 
from 17th September 1913, in the case of. 
Rs. 200 up to lst October, 1919, in both 
cases. The-office will make calculations of 
the amounts in question. If however the. 
amount under this calculation is in excess 
of the amount claimed, Rs. 4,350, then the 
amount. of the decree will only be for 
Rs 4,350. Some argument was made by 
learned Counsel for plaintifis to the effect 
that the mortgage money on the original 
mortgages of 1909 and 1913 should be 
divided in proportion to the valués of the 
two properties in Jaswantnagar and Mu- 
‘barakpur. Learned Counsel argued that - 
the values of these particular properties 
should be ascertained by evidence. We do 
not consider that any doctrine of law re-. 
quires us to undertake this division of the - 
mortgage money. The mortgage money 
was taken as a single amount on the whole-- 
property mortgaged and the whole amount 


-was due from the mortgagor. Consequently 


we consider that the order which we have 
passed is correct. We therefore allow this 
appeal with costs. Full costs throughout 


NA. Appeal allowed. 


MADRAS HIGH COURT. 


` Criminal Revision Case No. 916 of 1932. 


Criminal Revision Petition No. 849 
of 1932. 
February 16, 1933. 
Buen J. . 
In re NARAPPA REDDY AND OTHERS—. 


ACCUSED — PETITIONERS. ; 
Criminal Procedure Code (Act. V of 1898), ss. 107, . 


423 (1) (c) (d)—Appeal against order to give security 


—De novo trial, if can be ordered by Appellate Court 
-Powers of Appellate Court in such appeals. _ b 

When an appeal is preferred from an order other 
than an order of acquittel orconviction, the Appel- 
late Court has no jurisdiction to order a de | noro 
trial. It can only alter or reverse the order under 
B. 423 (J) (c)and unders 4t3 (D (d), Cr. P. O., any 
consequential order that might’ be just and proper 


may be passed. ae 
‘Petition under ss, 485 and 439 ofthe. 


Code of Criminal Procedure, 1898, praying 
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the High Court to revise the judgment of -- Civil Revision against ‘anorder of the 
the Court of Sessionof Kurnool, in Criminal’ first Court Sub-Judge, Gaya, dated the 


Appeal No. 11 of 1932. (M. ©. No. 2 of 
1932, Kurnool, Sub-Divisional Magistrate's 
Court). : 

Mr. K. Kuppuswamy, for the Petitioners. 

The Public Prosecutor, for the Crown. * 

Order.—The direction of the learned 
Sessions Judge remanding the case fora 
de novo trial, is without jurisdiction. The 
counter-petitioners have not been convicted 
so thats, 423 (1) (b), Criminal Procedure 
Code, does not apply. This isa caseofan 
appeal from an order other than an order 
of acquittal or conviction, and therefore 
under s, 423 (1) (c), the learned Sessions 
Judge could alter or reverse such order 
and under s. 423 (1) (d)he could make any 
consequential order that might be just or 
proper. He could not order a de novo in- 
quiry. 

The learned Sessions Judge’s reversal of 
the order of the learned Sub-Divisional 
Magistrate is correct forthe reasons given 
by him. The consequential order that 
should be made is that the learned Sub- 
Divisional Magistrate should, after hearing 
both sides, write a proper judgment in the 
light of the observations of the Jearned 
Sessions Judge. That order I now make. 

The order for de novo inquiry is 
set aside as being without jurisdiction. 

N. KyN. Order set aside. 
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_PATNA HIGHCOURT. 
Civil Revision No, 655 of 1932. 
January 18, 1933. 
JAMES, J. 
RAMDHAN PURI- PETITIONER 
versus 
BALKISHUN PURI—Obpposite Party. 

Civil Procedure Code (Act V of 1999), 0. XXXIIT, 
t, 5 (d)—Judge not confining to plaintto determine 
if plaint discloses cause of action—Material irregu- 
larity, if committed—Cause of action, meaning of. 

Unless a Judge. confines himself to the case of the 
plaintiff asset out inthe plaint he acts with mate- 
rial irregularity in determining the question as to 
whether the plaint discloses a cause of action 
Surendra Nath Mitra v. Jatindra Nath Ghose (1) 
and Nawab Bahadur of Moorshidabad v. Harish 
Chandra Acharya (2), referred to. 

The cause of action ina suit may be defined as the 
bundle of facts which would enablethe plaintif to 
succeed in his suit. 

Where a plaint sets out that succession to a muth 
was regulated by a custom of nomination followed by 
election, but the plaintiff has based his cause of action 
on nomination only, the plaint cannot be said to 
have disclosed acause of action. Genda Puri v. 
Chatar Puri :3), referred to, 


30th November, 1932. . 
Messrs. Sultan Ahmed, P. R. Das, S. M. 
Mullick, Manohar Lal, N. K. Prasad I; 
and Ch. Mathura Prasad, for the Petitioner. 
. Messrs. T. N. Sahay, B.K. Prasad, B. P. 
Jamuar, A. N. Lal, K. N. Varma and 
Dhyan Chandra, for the Opposite Party. 
Judgment.—This is an application for 
revision of the order of the Subordinate 
Judge of Gaya allowing an application to 
sue in forma pauperis. The plaintiffs. 
sued to eject the present possessor of the 
muth of Budhouli in Gaya and for the 
appointment of a Receiver pendente lite, on 
the ground that he hada better title to the 
office of mahanth than the defendant. The 
defendant took the objection that the 
plaint did not disclose a cause of action 
within the meaning of O. XXXII, r. 5 (d); 
but this objection was overruled by the 
learned Subordinate Judge. In para. 7 of 
the plaint the plaintiff describes the cus- 
tom by which succession to the muth is 
regulated, stating that the reigning 
mahanth nominates one of his chelas and 
that the chela so nominated succeeds him 
on his death; but that he does not become 
a legally constituted mahanth until he has 
performed the dasnami bhandara and has 
obtained the dasnami chadar from other 
mahanths of the surrounding and co-related 
muths. It was not asserted that the plaint- 
iff had obtained the dasnama chadar as a 
token of election by the neighbouring 
mahanth ; andthe objection was taken on 
behalf of the defendant that so long as 
the plaintiff was not the legally constitut- 
ed mahanth, he could not claim to eject 
the defendant from the muth. The learned 
Subordinate Judge, quoting from Shastri’s 
work on Hindu Law, held that the succes- 
sion of the trusteeship of a muth could be 
evidenced either by the nomination of the 
late mahanth or by the election by the 
members of the fraternity; and he con- 
sidered that the allegation in the plaint 
that the previous mahanth had nominated 
the plaintiff as his successor made out a 
good cause of action for the plaintiff to 
maintain his suit. . 
Mr. P.R. Das on behalf of the petition- 
er argues that the custom described in 
para, 7 of the plaint indicatesthat in order 
to constitute the plaintiff the legal maha 
anth ofthis muth, it is necessary that hia 
nomination should beconfirmed by election 
by the assembled mahanths and that s 
long asthe plaintiff has not been 60 elected 


E: 
he cannot claim to be the legally sonstitut- 
ed mahanth, so that ‘thetitle by virtue of 
which he claims to ejectthe defendant is 
on thé face of itdefective. On. behalf of 
fhe respondent it is argued in. the first 
place that where the trial Court has defi- 
nitely found that the plaint. does disclose 
a cause of action it is not. open to this 
court to interfere. with that order in revi- 
sion because thatis a matter within the 
discretion, of the Subordinate Judge. In 
support of this contention, the learned 
Advocate relies upon the decision of Cum- 
ing, J.,in Sourendra Nath Mitra v. Jatin- 
dra Nath Ghose (1) wherein the learned 
Judge remarked’ that it was not open to 
the court to interfere in that particular 
case, . because the lower court in coming 
to a decision had not acted.. illegally or 
with material irregularity. 

; On the other. hand, Sir Sultan Ahmed has 

cited decision in Nawab Bahadur of Moor- 
shidabad v. Harish Chandra Acha- 
rya Ji Ind. Cas. 55 (2) where- 
in the court interfered in.revision with 
an order giving permission to sue in forma 
pauperis, on the ground that the Subordin- 
ate Judge had not taken into consideration 
as-he was bound to do, the allegations 
made in the plaint finding that ifhe had 
done so, the only conclusion which would 
be possible would be that the plaint dis- 
closed no cause of action. In the present 
case it is argued on behalf of the petition- 
er that the learned Subordinate Judge has 
acted. with material irregularity or illega- 
lity in making o0uf a new case for the 
Plaintiff - by not confining himself to the 
‘custom which is definitely described inthe 
plaint ; by travelling outside the plaint to 
examine what. might have been the effect 
of the other allegations in the plaint if the 
custom of succession of this muthhad been 
something other than that described in the 
plaint andone of the various kinds des- 
cribedin standard works on Hindu Law, 
Tt is-sufficiently clear that unless the learn- 
ed. Subordinate Judge did confine himself 
to the case of the plaintiff as set out inthe 
plaint, he did act with material irregularity 
in determining the question of whether the 
plaint discloseda cause.of action, 

On behalf of the petitioner itis argued 
that unless the plaintiff shows that he isa 
legally constituted mahanth he is bound to 
fail in his action. In Genda Puri v. Chatar 
Puri (3) the custom proved was similar to 
. (1) 87 Ind. Cas, 737; A I R 1925 Oal. 990, “<= ¢ 
. (2) il Ind. Oas.55;13 OL J 593 oe 
2 (8-94 1913 TA 100; 4 Sar, 726P O), 
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that set out in the'plaint as governing the 
succession to the muth, that is to say, the 
successor was the chela who had been 
nominated by the late makanth, and after 
the death of the mahanth had been installed 
or confirmed as mahanth by the other 
Gossains of the sect. The plaintiff in that 
case failed to prove that he had been 
confirmed and installed on the gadi by the 
local Gossains, which by the custom ofthe 
muth was necessary to make a complete 
title as mahanth and their Lordships of the 
Judicial Committee held that on failing to 
prove this title the. claimant was not-entitl- 
ed to a decree against a person alleging - 
himself to be a chela who whether with or 
without title was in possession. The plaint- 
iff in the present case has definitely stated 
that until his succession is confirmed by 
the election of the neighbouring mahanths 
by the giving of the dansami chadar, the 
successor to the late mahanth cannot be a 
legally constituted mahanth; and in those 
circumstances it would’ appear that he can 
have no title to eject the defendant, who 
claims tohave beena chela of the late 
mahanth however defective his title may be. 
The plaintiff's title is on the face of it‘so 
defective, since on the allegations in the 
plaint he is not the legally constituted 
mahanth of the muth, that he cannot hope 
to succeed in an action for ejectment. The 
cause of action may be defined as the 
bundle of facts which would enable the 
plaintiff to succeed in his suit and it must 
be held in this case ihat the plaintiff has 
not set out a cause df action in his plaint. 
The order of the learned Subordinate 
Judge must therefore be set aside. The 
application is allowed with costs: hearing 
fee Rs. 150. 

NA; Application allowed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 7 of 1927, 
January 25, 1933. 
MADHAVAN Nair AND Jackson, JJ. 
KOPPULA KOTAYYA NAIDU AND 
OTHERS— DEFENDANTS— APPELLANTS 


versus 

CHITRAPU MAHALAKSHMAMMA— 
; PLAINTIFF — RESPONDENT. . 

Benami transaction—Property conveyed benami to 
another for effecting fraud—Suit by transferee for 
possession—Benami character, if can be. set up in 
defence, 

« A person who has conveyed property benami to 
another for the purpose of effecting a fraud on his 
cieditors canxct, where the fraud has been effected 


' 


‘purchase at the auction. 


Ka 
ry e 


1933 


set up the benam character -of the transaction by 
way ofdefence in a suit by the transferee for 
possession under the conveyance. This is so even if 
the plaintiff may:-have been’ a party to the fraud. 
The test is that that party must fail who first has 
to allege the fraud in which he participated. 
Voddina Kamayya v, Gudisa Mamayya (1), followed, 
Qadir Bakhsh v Hakim (2) and Raghupati Chatterjz 
v. Nrisingha Hari Das (6), not followed. [p 311; 
2; p. 312, col. 1.] - 

Necessity of abolishing the benami system by 
legislalive action, suggesied by Jackson, J. 


Second Civil Appeal against the decree of 
the District Court, Kistna, at Masulipatam 
in O. S. No, 4 of 1926. 

Mr. P. Somasundaram, forthe Appellants. 

Mr..Ch. Raghava Rao, for the Respondent, 


Madhavan Nair, J.—Defendants Nos. 1 
to 3 (father and two sons) are the appellants. 
Tke suit properiy originally belonged to 
the lst defendant and the 4th defendant 
had a mortgage over it. From the evi- 
dence it appears that a portion of it 
belonged to one Sitayya Naidu, another son 
of the lst defendant, but no such distinc- 
tion has been made inthe suit and it is 
not necessary to refer to it any further. 
At a revenue sale on 8thMay, 1918, the 
property was purchased by the 4th defend- 
ant for Rs.762in the name of his clerk. 
The case of the appellants is that this pur- 
chase by the 4th defendant was benami for 
themselves, the main object of the benami 
sale being to defeat an anticipated claim 
for partition from one Ranganayakulu 
Naidu, the son of the Ist defendant's 
brother. Though the property was -sold, 
admittedly the appellants continued in 
possession ; but according to the 4th defen- 
dant it was thenceforward as his tenants 
whereas the appellants contend that it 
was because the real title vested in them. 
Later on, 6 acres out of this property were 
sold by the 4th defendant to the 1st defend- 
ants daughter Chittamma for Rs. 1,009. 
The appellants allege that this sale was 
for the purpose of reimbursing Chittamma 
for the money which she lent for the 
Ranganayakulu 
brought a suit O.S. No. 42 of 1922 for 
partition and recovery of a half-share of 
the family properties. That suit was 
directed against the present suit property 
‘and ‘another 20 acres sold to one Chelam- 
ayya. In that suit the contention -was 
raised by the plaintiff that ‘the sale ofthe 
suit land io the 4th defendant was benami 
but this wasdenied by the present defend- 
ants. After some-evidence had beentaken 
in the suit it was compromised on 25th 
January, 1924, as a result of which Rán- 
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genayakulu Naidu received 7 acres, 5 acres 
of which form portion of. the suit-property. 
Subsequently on 5th August, 1924, the 4th 
defendant sold the remaining property to- 


‘the plaintiff for Rs. 4,000, under the sale 


deed Ex. 11, and the present suit was 
instituted by her for recovery of the prop- 
erty from the defendants. 

The defendants denied that the 4th 
defendant had any title to the suit prop- 
erty-as it was purchased by her benami 
for themselves. The plaintiff disputed the - 
benami purchase contending that the 4th 
defendant purchased it for himself. Itwas 
also contended by the plaintiff that in the - 
circumstances of the case it was not open 
to defendants Nos. 1t0 3 to raise the 
plea that the property was purchased benami 
by the 4th defendant. The second issue in 
the -case related to these contentions. The 
learned District Judge upheld the conten- 
tion of the appellants that the property 
was purchased benami for them by the 
4th defendant, but he declined io give 
effect tothis finding because he held that 
the Ist defandant defrauded Ranganaya~ 
kulu of-some portion of the suit property 
by setting up the false plea that ‘the 
property belonged to the 4th defendant 
as aresult of the auction purchase. Having 
been party toa plea of fraud. which was 
successfully carried out, the learned Judge 
came to the conclusion that it was not 
open tothe defendants to raise the con- 
tention that the purchase of property by 
the 4th defendant at the auction sale was 
‘benami for them. It was held in Voddina 
Kamayya v. Gudisa Mamayya (1) that a 
person who has conveyed property benami 
to another for the purpose of effecting a 
fraud on his creditors cannot, where the 
fraud has been effected, set up the be- 
mami character of the transaction by way 
of defence in a suit by the transferee 
for possession under the conveyance, Fol- 
lowing this decision the learned Judge 
decreed the claim of the plaintiff. 

On behalf of the appellants Mr. Soma- 
gundaram accepting the finding that the 
purchase by the 4th defendant was benami 
for the appellants, argues that no fraud 
was committed by them in O. 8. No. 42 
by raising the plea that the 4th defendant 
became the-owner of the land by the 
auction purchase, and that even if a fraud 
has been committed, since both the 4th 
defendant and the appellants were parties 
-to the fraud the lower court should have 
dismissed the plaintiff's suit. The later 

(1) 43 Ind. Oas. 352; 32 M LI484, 6 
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argument raises the question whether 
Voddina Kamayya v. Gudisa Mamayya (1) 
was correctly decided. Mr. Raghava Rao 
‘on behalf of the respondent, besides sup- 
porting the judgment of the lower court’on 
the ground on which it is based, argues 
further that the learned Judge should have 
held that the purchase by the 4th defendant 
at the revenue sale was not benami for the 
‘appellants but it was for himself. Thus 
the points arising for consideration in this 
appeal are, (1) whether the purchase of the 
suit property at the revenue auction by 
the 4th defendant was benamifor the ap- 
pellants; (2) whether by raising the plea 
that the property was sold tothe 4th de- 
fendant at the revenue sale the defendants 
as a matter of fact defrauded Ranganay- 
akulu, the plaintiff in O. S. No. 42 of 1922 
and (3) whether in the event of our uphold- 
ing the findings of the District Judge, effect 
should not be given to the decision in 
Voddina Kamayya v. Gudisa Mamayya (1). 
Point No. 1 On this point, as already stated, 
the learned District Judge after a véry 
detailed and careful consideration of the 
entire evidence came to the conclusion that 
‘the purchase of the property by the 4th 
defendant was benami for the lst defend- 
‘ant. We see no reason to differ from his 
conclusion. The reasons which persuaded 
him to hold that the purchase was be- 
nami are summarized in para. 15. The 
ist defendant had strong motiveto bring 
about a benami sale, for he wanted to 
prevent his relative Ranganayakulu from 
claiming a share*inthe property. It is 
true that the Ist defendant's case that his 
daughter Chittamma supplied Rs. 800 to 
the 4th defendant for buying the property 
for which afterwards a portion of it was 
sold to her, has not been satisfactorily 
made out; but having regard to Exs. I 
and 1 (a), and the other evidencein the 
case, this failure cannot be treated as 
fatal to the benami claim urged on his 
behalf. Exhibits I and I (a) are ex- 
tracts from the 5th defendant’s account 
‘supplied to the Ist defendant by his 
clerk. The 4th defendant says that he 
did not authorise his clerk to furnish 
these accounts to the 1st defendant, but’ this 
story has been rightly .disbelieved by: the 
‘learned District Judge. These extracts show 
that though the 4th defendant provided the 
rooney for the purchase he debited it 
against the defendants, and, as the District 
J udge says, “ib appears impossible to 
«explain why he should have done this if he 
chad been buying the lands on his own ac- 
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count.” These -accounts also show that 
though the 4th defendantis alleged to have 
purchased the property for himself, the 
money due to him on the outstanding 
mortgage is still keptas a continuing debt. 
There is aconsiderable body of evidence 


to show that the Ist defendant took active 


part in bring about the sale in favour of 
the 4th defendant, that the intending bid- 
ders were persuaded to make no bids so 
that the property may be knocked down 
in favour of the 4th defendant for a nominal 
price and, as it happened, be succeeded in| 
buying it for a ridiculously small price. 
The learned Judge finds that the present 
value of- the property would be ‘about 
Rs. 13,500. Even assuming that the prop- 
erty had doubled in value since the pur- 
chase. and even if we add the mortgage 
amount together with interest due to the 
4th defendant in estimating its true value 
from his standpoint, the price actually 
paid, Rs. 762, is ridiculously small. The 
impression that the property must have 
been purchased benami gains in strength 
when we consider the evidence with re- 
gard to the actual possession. It is un- 
disputed thatthe lst defendant was in 
possession of the property. The 4th de- 
fendant’s case is that he wasin possession . 
as his tenant. An oral lease in support of his 
possession is set up by the 4th defendant. 
The only oral evidence adduced by the 4th 
defendant in support of this part of his 
case is that of himself. The entries in his 
account do not necessarily show that the 
paddy said to have been delivered by the 
defendants relate to the landlord's share 
of this property, for the 4th defendant 
and his own business and a commission 
shop run by one of his sons, and the deli- 
very of the paddy might have been, as. 
the defendants say, for sale by him. And 
to complicate the situation there is a 
relationship of creditor and debtor also 
between the parties. As the learned Judge 
says, “these accounts are compatible with 
either view of the case.” Then there is 
the circumstance that the 4th defendant 
knows nothing of this property, that a 
tank on it was dug ata cost of Re. 100 by 
the lst defendant; and there is satisfactory 
evidence that a portion of the property 
under anacre, was exchanged by the Ist 
defendant with one Papigadu (see the evi- 
dence of D. W No. 4and Ex. D). It is 
hardly likely that the 4th defendant would 
have‘ allowed these transactions totake 
place if he had purchased the property for 


‘himself, Considering the evidence as a 


x 
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whole, we are unable to agree with the 
respondent’s contention that the 4th defend- 
ant must have purchased the property for 
himself. . f 

Point No. 2. On this point also we must 
accept the learned Judge’s conclusion. , In 
his written statement as well as in his 
evidence the lst defendant has clearly 
stated that the motive for bringing about 
an ostensible sale of the property in favour of 
the 4th defendant was to prevent Ranganaya- 
kulu from claiming a portion of the property 
Though he knew that the sale of the prop- 
erty was benami to the 4th defendant, 
when Ranganayakulu claimed a half-share 
in itin O. S. No. 42 of 1922, the defendants 
pleaded that the sale in favour of the 4th 
defendant was a genuine sale and not a 
benami one. Their object clearly was to 
deprive Ranganayakulu from getting his 
due share. In his evidence as D. W. No. 4, 
the Ist defendant distinctly says, “I expected 
Ranganayakulu Naidu to sue me for parti- 
tion and my son Seethayya Naidu was then 
leading a badlife. So I got the 4th defend- 
ant to buy the property”. In another por- 
tion of his evidence he makes the untruth 
of his plea very clear. He says, “I denied 
the benami nature of the transaction with 
4th defendant. In para. 11, I stated that 
the sales to defendants Nos. 5,6 and 7 in 
that suit were real transactions and not 
benami for defendants Nos. 1 to4......That 
statement was false, I then stated that the 
suit lands were not in my possession. That 
is untrue.” It will be remembered that 
Ranganayakulu claimed 20 acres for his 
share in O. 8. No. 42 of 1922 and he com- 
promised the suit by getting for himself 
only7 acres, of which 5 acres formed a 
portion of the suit property. Mr. Somasunda- 
ram on behalfof the appellants contends that 
Ranganayakulu must have compromised 
the suit because of the difficulty that he 
must have foundin proving that the sale 
was benami and sohe must have thought 
that instead of spending unnecessarily money 
on the litigation to prove a difficult claim 
the best policy was to accept what he must 
have thought was an adequate share and 
thus end the litigation, The evidence is not 
satisfacLory to establish this contention. 
There is some evidence that towards ihe- end 
of the case the Ist defendant refused to 
sign the compromise saying that the lands 
were inthe name ofthe 4th defendant and 
that he did not like to give the plaintiff ` 
any share init. There is also his evidence’ 
that he told the Subordinate Judge that 
the purchase was benami-in the name of the 
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4th defendant and at thattime Ranganaya- 
kulu was in court; but this statement is 


not corroborated by any other evidence. -` 
Assuming as the learned Judge has found” 
‘see para. 14) that the 1st defendant made 


a declaration towards the close of the suit 
that the 4th defendant was only his benami- 
dar, the evidence does not show that the 


plaintiff accepted the compromise in spite ` 


of this declaration. We cannot say what 
would have been the exact extent decreed 
to Ranganayakulu in the absence of the 
false claim set up by the 4th defendant but 
it is a fact that he set up a false claim 
intending to defraud Ranganayakulu and 
that thé latter had to accept by way of 
compromise a good deal less than what he 
claimed in the suit. On the whole, we agree 
with the learned Judge that the plea of 
the Ist defendant in O. S. No. 42 of 1922 
was intended to defraud the plaintiff in 
that suit and he was without doubt de- 
frauded. 

Point No. 3. The next question is whether 
it is open to the defendantsto plead their own 
fraud as a defence to the present action. 
The plaintiff as having purchased the prop- 
erty from the 4th defendant may be treat- 
ed as being in the same position as the 
4th defendant for deciding this point. Mrs 
Somasundaram argues that the appellants 
and the 4th defendant having been parties 


to a fraud which has been carried out,- 


the maxim in pari delicto potior est cenditio 
possidentis will apply and that the plaintiff's 
suitshould be dismissed. But in Voddina 
Kamayya v. Gudisa Mémayya (1) it has been 


-held that even though the plaintiff may 


have been a party to the fraud the defend- 
ant will not be permitied to plead his 
own fraud as a defence to an action against 
him. The test given in the case: is that 
that party must fail who first has to allege 
the fraud in which he participated. It is 
clear if we apply this test in this case the 
appellants must fail. The appellants argue 
that the decision in Voddina Kamayya v. 
Guwiist Mamayya (1) is wrong, that it has 
not been approved of inother courts and 
that before deciding this case we must 
take the opinion of a Full Bench on the 
question whether Voddina Kamayya v. 
Gudisa Mamayya (l), has been . correctly 
decided. In this connection our attention 
has been invited to the very recent decision 
in Qadir Bakhsh v. Hakam (2). As may be 
seen from that judgment, the law seems to 
- (2) 139 Ind. Oas. 17; 13 Lah, 713; Ind. Rul. (1932) 
R 1932 Lah, 503; 4 P L R 85L 
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have been differently construed in other 
courts. But so far as our own court is 
concerned, the decision in Voddina Ki amayya 
v. Gudisa Mamayya (1) has been consist- 
ently followed in a- series of decisions. 
Voddina Kamayya v. Gudisa Mamayya (1) by 
Sir John Wallis C.'J. and Coutts-Trotter, 
J., as he then was, This decision was 
followed by Sir Walter Schwabe, O, J, 
and Coutts-Trotter, J., in Parthasarathy 
Reddiar v Kandaswami Mudaliar (3), and 
was again followed in Ramaswami Naicker 
v. Alamelu Ammal (4), by Coutts-Trotter 
and Ramesam, JJ., Pachayammal v. Devani- 
ammal (5), is the next decision of this court 
where Voddina Kamayya v. Gudisa 
Mamayya (1), was followed by Waller, J. 
This decision is interesting as in it the 
view now urged by Mr. Somasundaram was 
specifically put before the learned Judge 
and the Calcutta decision in Raghupati 
Chatterji v. Nrishingha Hari Das (6), in sup- 
port of it was also brought to his notice. The 
Lahore case had not then been decided. 
Though he was aware that there was a 
considerable body of authority in favour 
of the view that the defendant is entitled 
to show the real nature of the transaction 
as against a confederate in the fraud, the 
learned Judge still preferred to 
“follow the decision in Voddina 
Kamayya v. Godisa Mamayya (1), as 
in his view the principle embodied in that 
decision was more effective in minimising 
fraud than the other view. In this con. 
nection attention may be drawn to the 
following observations: 

“The question is one of public policy, and I think 
that public policy will be best served by following 
the rule that a man should not be allowed to plead 
his own fraud As Sir Lawrence Jenkins showed in 
the Bombay case, it is the rule which ‘will be most 
apt to deter persons from frauds of this kind’ It 
isthe fraudulent grantor, who expects to extract the 
entire, or the main benefit from the fraud. And if 
ho realised that the law will give him neither a 


remedy nor a defence against his confederate, the 
temptation to commit the fraud will be minimised.” 


The decision in Voddina Kamayya.v. Gudisa 
Mamayya (1) by the then Chief 
Justice and himself was followed by 
Coutts-Trotter, J., after he became Chief 
‘Justice in Subbaraya Chetty v. Subbaraya 


Chetty (7), Palepu Narayanamurthi v. 
(3) 73 Ind. Cas 954; 45M L J 161; 18 L W 156; 
(1973) M W N 423; ATR 1923 Mad. 71}. 
(4) 78 Ind Cas. 921: 46M L J 798; (1924) M WN 


20); A IR 1994 Mad. 604. 

(5) 91 Ind, Cas. 776; 22 L W 373; AIR 1995 Mad. 
1016. 
MO) 7 Ind. Cas. 1; 36-0 L JA; A I R 1923 Oal 
Ke 98 Ind. Cas. 384; 21 L W £09; A IR T996 Mad, 
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Komali Chandrayya (8), by Waller, J., 
is the latest decision of this court on ihis 
point. In that case also Voddina 
Kamayya v. Gudisa Mamayya (1), was 
followed. Having regard to this strong cur- 
rent.of authority in our court in support of 
the decision in Voddina K. amayya v. 
Gudisa Mamayya (1), and the absence of 
any conflict of views, we do not think we 
will be justified in referring it fora ‘fresh 
consideration before a Full Bench. 
Following Voddina Kamayya v. Gudisa 
Mamayya (D, we would, there- 
fore, hold that in the circumstances of 
the case it is not open to the appellants 
to plead their own fraud as a defence tothe 
plaintiff's suit. 

The appeal, therefore, fails and: must 
be dismissed with cosls. The Government 
will be entitled to realise their costs from 
the appellant. The memorandum of 
objections is for costs only. It is dismissed 
with costs, 

Jackson, J.—I agree that there should 
be no departure from the rule of 
law set forth so clearly in Voddina 
Kamayya v. Gudisa Mamayya (1). 
This may involve some divergence from 
the law as understood in Northern India, 
but the Madras practice in my opinion 
accords with what should be the public 
policy of this Presidency, In fact so far 
from extending the scope of benamidars, 
by allowing them first to cheat their victim 
and then come again into court with the 
story that the previous case was false, I 
should prefer to see benami transactions 
altogether forbidden, and I consider that 
this Presidency, whatever may be the 
condition of the less literate parts of India, 
is nowripe for such legislative action. The 
treatment of this question by the Civil 
Justice Committee of 1924-1925 was most 
unfortunate. All the members of the 
Committee were agreed as to the evils of 
the benami system, which it denounced in 
terms both forcible and true. But three 
of the members considered that the proposed 
legislation, (preventing any plea short of 
fraud that the documentary evidence of 
title is a sham) should not be introduced 
unless it resulted in the abandonment of 
the practice within a reasonably short time. 
Apparently the dissident members envisag- 
ed Indians still putting property under 
fictitious titles and pleading that they had 


- never heard of the new law. Such a fear 


(8) 102 Ind. Cas. 835; 26 LW 67; 53 ML 174; A 
I R 1927 Mad. 790. 
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would be quite groundless in this Presidency, 
and if that fear’ were removed, the Com- 
mittee was prepared unanimously to 
recommend the abolition ‘of benami transac- 
tioms. It is unnecessary to detail the 
advantages of such a measure which aye 
fully set forth in the Commitiee’s report. 
But apart from the resultant benefits to 
public morality— restricted scope for perjury 
when registered documents are regarded 
as conclusive evidnce—restraint upon 
excessive borrowing in the hope of con- 
cealing assets, and restraint upon inordinate 
rates of interest in the knowledge that assets 
may be concealed, there is -a practical 
advantage which in these times cannot be 
ignored. Under the present system a 
greater number of suits is being admitted 
than can possibly be decided within a 
reasonable time; and financial stringency 
precludes the increase of courts. The 
remedy must, therefore, lie in restricting 
the field of litigation, and that can best 
be done by making the creation, assign- 
ment or extinction of title sill more depend- 
ent upon registered documents to the exclu- 
sion of oral. evidence. f 


A.-N. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Revision Application No. 756 of 1918. 
November 23, 1932. 
Lort- WILLIAMS, J. 
AMULYACHARAN MITRA —PuaintirF 


VETSUS 


PRAKASHCHANDRA MITRA AND ANOTHER 
— DEFENDANTS. ; 
Co-sharers— Partition—Improvements to joint 


property by one cc-owner—Equity—Partition by 
metes and bounds impossible—Compensation in money 
for enhancementin value due to improvemenis— 
Whether can be giren—Inquiry by court. 

Where itis found that money has been spent on 
joint property by a co-owner, in making improve- 
ments, an equity is created in favour of the party 
who has madethe improvement and the only way to 
recognise his equity is for the Commissioner direct- 
ed to partition the property to allot to him that 
partion of the premises upon which the improvements 
and additions have been made. If that cannot fairly 
be done, then the party making the improvements 
must lose the value of his equity. In a case where 
it is possible to divide a house by metes and bounds, 
and it is contended by one of the parties that he has 
spent money upon improvements or additions, it is 
not lawful to direct that the other parties should 
make compensation jin money to the party making 
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the improvements, in order. to equalisa the- burden. 

If it can be shown that the price which nay be 
obtained for the premises has not been ‘ircreased 
by the amount of the present value of the improve~ 
ments, or by any amount in respect of the improves 
ments, then the total received will have to be divid- 
ed according to the shares already declared. If, on 
the other hand, it can be shown that the total price 
to be received has been enhanced by the money 
expended upon the improvements, then that sum 
must first be deducted, before the value ofthe pre- 
mises so faras the other parties are concerned, can 
be ascertained 


Mr. S. C. Ghosh, for the Plaintiff. 
“ Messrs. S. N. Banerjee (Sr.), M. N. Dutt 
and S. N. Banerjee (Jr.), for the Defen- 
dants. i 

Judgment. -In this case there was a 
preliminary decree for partition made on 
29th July 1921, in which the shares of 
the parties were declared in certain pre- 
mises-No. 18, Shampukur Street, Calcutta, 
and it was ordered that a partition be made 


-of the said premises into eight equal parts 


or shares, and the Commissioner was order- 
ed, if he found thatthe premises could be 
conveniently and reasonably partitioned by 
metes and bounds, to make such division, 
with power tohim to award compensation 
in money by way of equalizing the parti- 
tion. Ib was further ordered that in event 
of the Commissioner finding that the pre-, 
mises could not be conveniently and reason~ 
ably partitioned by metes and bounds, he 
was to report to the court. It was further 
ordered that the expenses of the commis- 
sion of partition were to be borne by the 
parties in proportion to the value of their 
respective shares In¢the plaint, it was 
alleged that the plaintiff had made certain 
improvements. and additions to these pre- 
mises, and that it had been agreed between 
the parties that the costs of such improve- 
ments should be borne partly by the defend- 
ants. 

The Commissioner heard evidence and 
the defendants tried hard to prove that it 
would be convenient and reasonable to 
partition this house by metes and bounds; 
but the Commissioner eventually came to 
the conclusion that it would be impossible 
to divide the premises in any manner which 
would be convenient to the parties and this 
finding he has reported to the court. The 
plaintiff now asks that the premises may be 
sold, and that the sale proceeds may be 
divided between the parties, but he con- 
tends that from the total price to be receiv- 
ed for the premises there ought first to 
be deducted the present value of the said 
improvements. ‘He coritends thaj a sum of 
Rs. 5,000 was expended by the plaintiffs 


f 
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predecessors for improvemenis and addi- 


r 


tions to the premises and that their present 
value is Rs. 2,805. Hiscontention is based 
„upon the argument that the price, which 


-may be obtained for the premises, will be 


enhanced tothe extent of the present value 


‘of the improvements, and therefore that 


this amount ought to bededucted from the 
price obtained, hefore a division is made 
between the parties. He further contends 
that, as the whole of ths expenses before 
the Commissioner were caused by the con- 
tentions of the defendants which have fail- 


‘ed, these costs ought not to be taken out of 


the corpus of the estate. It is contended 


by the defendant that this question of the 


improvements cannot now be considered, 
that such matters must be considered at 
the time when the preliminary decree is 


-made, and must be provided for in the 


decree, and directions given tothe commis- 
sioner to take such improvements into con- 
‘sideration. 

I have no doubt that that argument is 
correct in acase where partition by metes 
and bounds has been directed, and the 


‘shares declared, and that partition has 


been made. Further, lam of opinion that 
in a case where it is possible to divide a 
house by metes and bounds, and it is con- 
tended by one of the parties that he has 


Spent money upon improvements or addi- 


tions, it is not lawful to direct that the other 


parties should make compensation in money., 


to the party making the improvements, in 
order to equalise the burden. It is true 
that an equity has been created in favour 
of: the party. who has made the improve- 
ments, but in sucha case, the only way to 
recognize his equity is for the Commissioner, 
if this be possible, to allot to him that portion 
of the premises upon which the improve- 


. ments and additions have been made. 


sidered, 
sioner being able to divide the property 


that cannot fairly be done, then the party 
making the improvements must lose the 


-value of his equity. 


No such difficulty arises in a case such 
as this, where it has been found im- 
possible to divide the premises by metes 


and bounds. Nor do I think that this 
question of the improvements has yet 
been considered by the court in the 


light of the position which has now arisen. 
It mayhave been, and probably was con- 
in anticipation of the Commis- 


by métes and bounds. As I understand 
the decree, if the Commissioner found that 


: it wasim ossible to make such a division, 
{hen be was directed to report that matter 
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to the court, and the court could “then 
deal with the matter again and from a 
new standpoint, except that the shares 
have already been declared, and that de- 
claration cannot be interfered with. If 
it can be shown that the price which may 
bé obtained for these premises has not been 
increased by the amount of the present 


value of the improvements, or by any: 
amount in respect of the improvements, 
then the total received will have to be 


divided according to the shares already 
declared. If, on the other hand, if can be 
shown that the total price to be: received 
has been enhanced by the money expended 
upon the improvement, then that sum 
must first be deducted, before the value 
of the premises sofar as the other parties 
are concerned, can be ascertained. I agree 
with the contention of the defendant, that 
the question whether such improvements 
were made at all, as to their present value, 
and as to whether any agreement was 
come to between the parties, or whether 
the defendants acquiesced in the making 
of such improvements in such a way that 
they are bound by acquiescence, are all 
points which ought to be decided in the 
first place by the court, and ought not to 
be referred to the Commissioner, or to any 
officer of the court to ascertain. 

Before therefore I can finally deal with 
this matter, I must hear if it be neces- 
sary, evidence on these points. This 
motion therefore will be adjourned to. 
Wednesday fortnight to hear this evidence 
unless the parties can agree about -these 
facts in which case no further inquiry 
may be necessary and the case may be 
mentioned tome again. ‘The costs referred 
to in the plaint are clearly costs of the 
commission and are provided for in the 
preliminary decree. ` 

N. Order accordingly. 


PATNA HIGH COURT. 
Civil Revision Petition No. 643 of 1932. 
March 10, 1933 
MOHAMMAD NOOR AND AGARWALA, Jd. 
RAJESWARI PRASAD SINGH — ` 
PETITIONER 


versus 
BRAHMANAND LAL AND ANOTARR— 


OPPOSITE PARTIES. 

Limitation Act (IX of 1908), Sch. I, Art. 
164—Application to set aside ex parte decree—-When 
to be filed—Provincial Small Cause Courts Act (IX 
of 1887), s 1?—Unregistered security- bond -When 
sufficvent—Tests— Security, meaning of. 


1933 


Under Art. 164 of the Limitation Act, an applica- 
tion toset aside an ex parte decree must be tiled 
within thirty daya from the date of the decree or 
where the summons has notbeen duly served, from 


the date of the applicant’s knowledge of the decree - 


aao not within thirty days of the knowledge of the 
Bul 

A duly executed security bond, though unregis- 
tered, is a sufficient offer of a ‘security within the 
meaning ofs.17, Provincial Small Cause Courts Act, 
provided the delay in getting it registered is not 
dus to any faultof theapplicant himself. The test 
is whether the security which the party placed in 
the hands ofthe courtand which the court ulti- 
mately accepted, is sufficient to enforce the obligation 
upon him, 

Per Agarwala, J.—Generally speaking the word 
‘security’ inthe first clause of s, 17 signifies anything 
that makes the money more assured in its payment 
or readily recoverable. 

Civil Revision Petition from the deci- 
sion of the Small Cause Court Judge, Arrah 
dated September 19, 1932. 

Mr. P. B. Sinha, for the Petitioner, 

Messrs. Mahabir Prasad and Tarkeshwar 
Nath, for the Opposite Parties. 

Mohammad Noor, J. -This applica- 
tion in revision is directed against an order 
of the Small Cause Court Judge of Arrah, 
refusing to set aside an ex parte decree, 
passed against the applicant on 2nd Octo- 
ber, 1931. The application to set it aside 
was filed on the 8th January, 1932, the de- 
fendant-applicant’s case being that ‘he came 
to know of the decree on the 12th Decem- 
‘ber, 1931, when he was arrested in execution 
of that decree. 
Court Judge has rejected the application 
on two grounds: first that though the service 
of summons on the defendant-applicant was 
not proper, the defendant, nevertheless had 
‘knowledge of the suit and the application 
‘not having been filed within thirty days of 
‘the decree, it was barred by Jimitation; 
and secondly, that the defendant-applicant 
did not comply with the provisions of s. 17 
of the Provincial Small Cause Courts, Act, 
inasmuch as he did not furnish security 
either with the application, or at any rate, 
before the expiry of the period of limit&tion 
for filing the application. 

As tothe first point, under Art. 164, of the 
Indian Limitation Act, an application to set 
aside an ex parte decree must be filed with 
in thirty days from the date of the decree 
or, where the summons has not been duly 
served, from the date of the applicant's 
knowledge of the decree. In the present 
case the application is obviously not with- 
in thirty days of the decree, but as there 


-is a clear’ finding of the learned Small’ 


Cause Court Judge that the summons was 
not duly served on the applicant, the ap- 
plicant did come within the second part of 
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article, and he was entitled to come within 
thirty days of his knowledge of the decree. 
The learned Small Cause Court Judge is in 
error when he expects the application with- 
in thirty days of the knowledge of the suit: 
The period is to be counted from the date 
of the knowledge of the decree, and not 
from the date of the knowledge of the suit. 
This point need not be pursued “further as, in 
my opinion, the decision of the learned 
Judge is obviously wrong. 


The next question is- whether the appli- 
‘cant has complied with the provisions of 
s. 17 of the Provincial Small Cause Courts 
Act. It appears that along with his appli- 
cation the applicant filed a duly, executed 
security bond. On that day the court ad- 
journed passing order on that bond, but later 
ordered an enquiry as to the sufficiency of 


the security offered indicating that it was 


prepared to accept the security of property if 
it was found to be sufficient; and that it 
did not insist on cash security. There was 
a long delay in conducting the enquiry. 
Ultimately the security was found sufficient 
and the bond was registered on the 2nd of 
May, 1932, and accepted by the court. The 
learned Small Cause Court Judge is in error 
in thinking that what was filed along with the 
application on the th January, 1 1932, was 
a draft bond on a plain piece of paper, 
We have examined the bond onrselves. It 
was, as I have said, a properly executed 
security bond on a stamped paper. 


The learned Advocate for the opposite 
party has however, drawn our attention to 
the fact that on the margin of the bond 
where the signature of the executant ap- 
pears, there is a date given “2-5-32” and he 
suggesis that the bond was executed on that 
day. I am satisfied that this is not so. 
The bond bears the date “Sth January, 1932”. 
It was registered on the 2nd May, 1932, 
after the court had on due enquiry accept- 
ed it and directed it to be registered. It 
appears from the order sheet that the docu- 
ment was taken out, from the court for re- 
gistration and there perhaps at the instance 
of the officer of the Registration Department 
the date of execution was to be given and 
so the date “2-5-32" has been-mentioned. 
The ink of that date is obviously different 
from the ink of the execution signature. 
That a property executed and attested un- 
registered security bond was filed along 
with the application admits of no doubt. 
Now the question is what is the effect of 
filing an unregistered security bond of 
which the registration was not” completed 
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9 
till after the period of limitation for filing 
the application. 

Unfortunately there is no caselaw on this 
point. It has been held in a large number 
of cases in Calcutta and in some decisions of 
several learned Judges of this court sitting 
singly that the provisions of s. 17 of the 
Act are mandatory; that the courts have no 
power to extend time for furnishing security 
and that security either cash or in any 
other form which the courts approve, must 
be filed within the period of limitation. 
‘With all this, if I may say so, I entirely 
agree. As to decisions of this court: See 
Rameharittar Ram v. Hashim Khan (1) and 
Bishun Dayal Thakur v. Sheo Tahal Sahu 
(2). I also respectfully agree with the deci- 
sion of Sen, J., in Kawleshwar Lal v. Satya 
Bata Banerji (3), that filing of a dratt 


` sgecurity bond is not sufficient compliance 


with the provisions’ of s. 17 of the Small 
Cause Courts Act. But here the question 
is whether a duly executed bond (though not 
registered but subsequently registered) is 
a sufficient offer of security within the mean- 
ing of s. 17 of the Small Cause Courts Act. 
In my opinion, the criterion is this: - Was 
the security which the party placed in the 
bonds of the court and which the court ul- 
timately accepted, sufficient to enforce the 
obligation upon him? Judged by this test 
unregistered security bond is, in my opinion, 
sufficient compliance with the law, provid- 
. ed that the delay in getting it registered is 
not to due any fault of the applicant himself. 
In this case the applicant placed himself in 
the hands of the cotrt by giving the court 
afully executed bond. Once he did so he 
could have been compelled to register un- 
der the provisions of the Registration Act 
and the liability of the security bond could 
have been enforced against him. It was 
‘open tothe court to call upon the appli- 
cant to have the document registered then 
‘and there; but the court deferred passing 
orders till it was satisfied as to the sufficien- 
cy of the security and the document was 
‘registered within the time allowed by the 
law of registration of duly executed docu- 
menis. An applicant who instead of giving 
security in cash gives it in property, does 
so ab his own risk. If later on, the security 
offered is found to be insufficient and the 
court rejects it on that ground, the appli- 
cant will have to suffer its consequences, 
But in this case, as I have said, a properly 
(1) 56 Ind Cas 810; AIR 1920 Pat 111; (1920) 
Pat 23,13 P LT 323, 
(2) 62 Ind, Oas. 108. 
(3) 90 IndeCas 194; A IR 1927 Pat. 90,.7P LT 
196, (1926) Pat. 121. : 
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executed bond was offered and the court by 
its order indicated that it was prepared to 
accept it provided the security was sufficient. 
The security was found sufficient and the 
document was registered. There was, in 
my opinion, sufficient compliance with the 
law. Both thé grounds on which the ap- 
plication was rejected by the learned Judge 
in the court below fail. I would allow the 
application, set aside the ex parte decree 
and direct that the suit be restored to its 
original order and disposed of according 
to law. l i 
Agarwala, J.—I entirely agree. With 
respect to the construction of the phrase 
“security of the satisfaction of the court *. 
occurring in the first clause of s. 17 of the `- 
Provincial Small Cause Courts Act, I would 
only add that the word ‘security’ is not a 
word which has been defined either in this 
Act or in the General Clauses Act. Gen- 
erally speaking, that word signifies -any- 
thing that makes the money more assured in 
its payment or readily recoverable. In the 
present case the bond that was tendered 
as security, and as has already been pointed 
out by my learned brother, was properly 
executed, stamped and attested, and it was 
filed within the time allowed by law. The 
court before which it was filed, accepted the 
bond as security and directed the applicant 
to register it. Unfortunately the applica- 
tion for restoration of the suit subsequently 
came up for disposal before another Judge 


“who had taken the place of the Judge who 


had accepted the security, the latter having 
been transferred, and probably this has 
brought about the present state of affairs. 
In my.view, the first Judge who dealt with 
the matter having accepted the bond as 
security, it was not open to the court sub- 
sequently to say thal the security was not 
to its satisfaction. ` 

Nua. Rule made absolute. 


o 


CALCUTTA HIGH COURT. 
Civil Rule No. 666 of 1933. 
July 20, 1933. 
Gua AND BARTLEY, JJ. | 
In the matter of Basu SASHI BHUSAN 


ROY AND ANOTHER—PLRADERS, 

Legal Practitioners Act (XVIII of 1879), 8. 
‘Defect of character’, significance of—Pleaders con-~ 
victed under Penal Code (Act XLV of 1860), ss. 145, 
151 and Ordinance VI of 1980, s. $8—Action of 
Pleaders, if unfits them for their profession—Suspen- 
sion from practice 

Where two Pleaders were convicted cf offences 
under ss. 145 and 15!, Penal Code, as also under s 3 
of Ordinance VI of 1930 : 
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| Held, that regard being hadto the nature of the 
offences for which they were convicted, which involy- 
ed serious defect of character and to the fact that 
there was no expression of regret for their past 


behaviour, they should be dealt with under s. 12, 
Legal Practitioners Act 

The expression ‘defect of character” as used in 
s. 12, Legal Practitioners Act, includes not only 
moral: turpitude bat also such defect in the character 
of the Pleader which’ renders him unfit to be a 


member ofthe honourable profession to which he 
belongs, 


__ Rulé against an order of the District 
Judge, Sylhet. É 

Dr. Sarat Chandra Basak, for the Peti- 
bioners, - 


Judgment.—In this case a Rule -was 
issued -by this court on two Pleaders pra- 
ctising ‘in the District Judge's Court at 
Sylhet; to show cause why they should not 
be suspended or dismissed on the ground 
(among others) that they had been convicted 
of offences under ss. 145 and 151 of the 
Indian Penal Code, as also under s. 3 of 
Ordinance VI of 1920, and that the offences 
of which they were convicted imply a defect 
of character which unfits them to be Plea- 
ders. The Rule was issued in virtue of the 
powers vested in this court by s. 12 ofthe 
Legal Practitioners Act, XVIII of 1879. 
The Pleaders concerned have not thought it 
fit toappear before this court in showing 
cause; but have sent statements by way of 
explanation, in writing. The gist of the. 
statements so submitted is that the 
offences for which they were convicted, do 
not imply. any defect of character, inas- 
much as they do not involve any moral 
turpitude. The Pleaders have further 
stated that they have already been suffici- 
ently punished in more ways than one and 
that no further action was called for. > 

It appears from the materials before us 
that the Pleaders were convicted for the 
offence of joining or continuing in an 
unlawful assembly, knowing that it had 
been. commanded to disperse, and of 
knowingly joining or continuing in an 
unlawful assembly of five or more persons, 
after it had been commanded to disperse. 
They were members of a procession in 
connection with what is known as the Civil 
Disobedience Movement, and were convict- 
ed as such for the offences mentioned 
above, on the 6th February, 1932, the 
conviction was affirmed by this court on 
the 10th February, 1933. lt further 
appears that the Pleaders were previously 
convicted in the year 1930, under s. 3 of 
Ordinance VI of that year, which provided 
for punishment of a person who by words 
either spoken or written, or by signs or by 
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visible representations, or otherwise 
instigated’ expressly or by implication, any 
person or class of persons, not to pay orto 
defer payment of any notified liability and 
ofa person who did any act with intent or 
knowing it to be likely-that any words, 
signs or visible representations containing 
such instigation shall thereby be com- 
municated directly or indirectly to any 
person or class of persons ina notified area, 
in any manner whatsoever. On these 
materials; regard being had to the nature 
of the offences for which the Pleaders were 
convicted, there can be no doubt that the 
provision contained in s, 12 of the Legal 
Practitioners Act is applicable, inasmuch 
as the expression “defect of character” as 
used in the section must, in our judgment 
be taken to include not only. moral 


“turpitude, but also such defect*in the 


character of a Pleader which renders him 
unfit to be a member of the honourable 
profession to which he belongs.. In the 
case before us the Pleaders were connected 
with the Civil Disobedience Movement, and 
were convicted in 1930 under:the Ordi- 
nance for an offence the nature of which 
has been specified above; the offences for 
which they were convicted again in 1932, 
were committed as members of a procession 
organised in connection with the Civil 
Disobedience Movement. The Pleaders 
were, it appears, supporting an organised 
resistance to the discharge of liability 
under the law, and had wilfully broken 
the law as members ofa procession which 
was commanded to disperse, by competent. 
authorities. In view ofall this, the Pleaders 
in the case before us, have deliberately 
placed themselves in such a position as 
made themselves amenable to the disciplin- 
ary jurisdiction of thiscourt. The offences 
for which they were convicted, as indicated 
already, involved serious defect of character, 
seeing that they were directed against 
obedience to law, which it is the duty of 
the courts and of the members of the legal 
profession to enforce and maintain. There 
has been repetition of the offences on the 
part of the Pleaders, invloving: open and 
deliberate defiance of law; and there is no 
expression of regret for their past behaviour 
As was observed by Coutts-Trotter, J., (In 


the matter of First Grade Pleader (1), “while 


courts will not interfere with or have regard 
to any man’s political opinions,,or opinions 
on. public questions, it is- impossible to 
allow a person who proclaims or practises 

(1) 92 Ind. Oas, 214: (1994) M WN5; A IR 1924 
Mad. 479; 27 Cr. Ld 239, ° : 
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what is called the doctrine of Civil Dis- 
obdience, to ask to be ‘a part of the machinery 
of the court, which exist for the very 
purpose of the thwarting of Civil Dis- 
gbedience.” | 

On the facts and in the circumstances of 
the case before us, we have no hesitation in 
making the Rule absolute. The Pleaders, 
Babus Sashi Bhusan Roy and Gopesh 
Chandra Pal, are suspended from practising 
as Pleaders for the period of six months from 
the lst August next. The order of suspen- 
sion is to be communicated to the District 
Judge of Sylhet, as soon as practicable. 

N Petition dismissed. 


« CALCUTTA HIGH COURT. 

Oivil Appeal No. 78 of 1932. 
August 22, 1932. 

C. C. GHOSE AND Mitrsr, JJ. 
MUHAMMAD FAZLUL KARIM — 
APPELLANT 

. Versus : 
AHMAD MUHAMMAD PARUK— 
RESPONDENT. 

Calcutta High Court (Original Side) Rules, Chap. 
XXVII, r 21—Rules regarding sale of mortgaged 
properties—Reserved price, if tobe dispensed with. 
Registrar, duties of, in the matter—Order to sell 
without reserve—Appeal, if lies—Letters Patent 
(Cal), el. 15. ; _ ; 

The primary object of rules ofthe Original Side 
‘of the Calcutta High Court dealing with sale of 
. mortgaged properties is to see that the decree-holder 
is enabled to enjoy the fruits of his decree and that 
he should do so as early as possible. The necessity 
for adbering tothe resgrved price may be dispensed 
with. It isnot necessary that the Judge should lock 
into the surveyor’s report or hear the Registrar 
before coming to adecision of his own. Whatis 
done by the Registrar subsequent to the final decree 
is ‘done by bim asa ministerial officer of the 
court charged withthe duty of carrying out. the 
orders of the court. The Registrar is not then exer- 
cising judicial powers, not even sitting ina quasi- 
judicial capacity. 

No appeal liee against an order directing that 
the Registrar might beat liberty to sell the mort- 
gaged properties without reserve. When astep is 
taken in carrying out the directions contained in the 
final decre3 to bring the properties to a speedy 
sale, nothing in the nature of the rights of the parties 
is determined, Justices for the Peace of Calcutta v. 
Oriental Gas Co (1) and Mathura Sundari Dasi v. 
Haran Chandra Saha (2), referred to, 


Civil Appeal against an original 
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C. C. Ghose, J.—This is an appeal. 
against an order made by my learned 
brother Panckridge, J., on 21st July, 1932, 
by which he directed . that the Registrar 
might be at liberty to sell the mortgaged- 
properties without reserve in the circum- 
stances which had happened. The . facts’ 
involved in this appeal, shortly stated, are 
as follows. The plaintiff obtained a mort- 
gage decree on 14th July, 1927, and the — 
decree directed that the Registrar should * 
take the usual accounts on the footing of 
the mortgage. The Registrar did take the 
accounts and reported that a sum of one 
lakh seventy-seven thousand odd hundred 
rupees would bedue and owing to the 
plaintifi-mortgagee on 7th Augusf, 1928. 
Thereafter the final decree was passed and | 
that would be found on pp, 45 and 46 
of the paper book. In the final decree 
there was inserted a provision, as is 
usually done in.the Original Side, that 
the Kegistrar should fix a reserved price 
on the mortgaged properties before the 
sale was held by him. The Registrar, 
pursuant to the directions contained in 
the final decree, called a meeting of the 
parties and settled the sale proclamation 
inthe presence of the parties. Thereafter, 
on 23rd March, 1932, the mortgaged pro- 
perties were put up to sale and the reserved 


“price not having been reached, the sale 


was adjourned to some date in May, 1932, 
The date of the next sale was 20th May, 
1932, and on that occasion even the reserved 
price was not reached. The two sales here- 
inbefore referred to having been abortive, . 
the plaintiff took out a Master's summons 
on 8thday of July, 1932, for an order that 
“the necessity of fixing-a reserved price 
at the sale to be held on 22nd day of July, 
1932,” (that was the date fixed by the 
Registrar for the third sale), “be dispensed 
with and for an order that the Registrar 
do pay to Messrs. Khaitan &Co.,” certain 
sum pursuant to a certain order. That. 
application stood over from time to time at 
the request of the present applicant and 
was not finally disposed of by Panckridge, 
J., till 2ist July, 1932. There is no 
judgment in the case, but the minutes are 
printed on p. 36o0f the paper book and | 
it appears that the court was of opinion ' 
that, on the plaintiff undertaking to 

commence the. bid at the highest figure 

arrived at, at the last sale, namely, 

Rs. 1,90,000, the necessity for fixing a reserv- ` 
ed price at thesale to be held on 22nd July, 

1932, should be dispensed with, There 

were certain other directions about payment 


1933 


ofa certain sum of money to Messrs. 
Khaitan & Co., but we are not concerned 
with the same. 

It is against thisorder ihat the pre- 
sent appeal has been filed and, although 
“we have not had the advantage of hear- 
ing Mr. S. N. Banerjee for the respon- 
dent, because we were. of opinion that 
the.case did not call for an answer from 
Mr. Banerjee, Mr. Banerjee has indicated 
to us that one of his points is that there 
is no appeal under the law against the 
order of Panckridge, J., dated 21st July, 
1932. It is reasonably clear from the 
materials on the record, to which our atten- 
tion has been called that thelearned Judge 
has done nothing which has not been done 
bya succession of Judges who have sat 
onthe Original Side and who have been 
and are thoroughly familiar with the prac- 
tice which obtains there. It has often 
happened that sales have become abortive 
and thereupon the Judge taking inter- 
locutory matters on the Original Side has 
given directions that, inasmuch as the 
sales have become abortive, the necessity 
for adhering tothe reserved price might 
be dispensed with. As amatter of fact, 


this is provided for by the rules on 
the Original Side: tee pp. 329 to 332 
of the Original Side Rules. ‘Therefore, 


there is notany particle of substance in 
Mr. Bose’s contention that the learned 
Judge has done something which is in 
violation of the terms of the final decree. 
Anyone turning to the forms of final decrees 
as contained in the Appendix tothe Civil 
Procedure Code will see at once that there 
is no mention of “reserved price“ in the 
forms in the Civil Procedure Code. It 
is only according tothe rules which obtain 
on the original side that the necessity 
of areserved price arises; and as the sales 
take place on the footing of what ob- 
_ tainsin the Chancery Division in Eng- 
land, the forms prevailing there have been 
adopted and copied, But the primary object 
of these rulesis to see that the decree-holder 
is enabled to enjoy the fruits of his decree 
and that he should do so as early as pos- 
sible. 

Now, when sales becomes abortive by 
reason of the paucity of bidders or for rea- 
sons allied to the same, the rules contemp- 
late the Judge’s attention should be drawn 
and that the Judge, on a full consideration 
of the matters involvedin any application 
made to him, should give directions 
either that the reserved price should be 
adhered to or that the reserved price 
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should be dispensed with: See in particular 
r. 21, Chap. XXVII, Original Side Rules. 
This is exactly what Panckridge, J., has 
done and 1 am unable to discover even 
the vestige of a complaint as regards , 
what has been done inthis matter. Panck- 
ridge, J., has made the order not only on 
looking into the matters referred toin the 
plaintiff's application, but, after hearing 
the parties fully, i. e., after hearing the 
plaintiff and the defendant fully, and 
after giving due weight to the circum- 
stances which were responsible for the 
two sales being abortive. In this stage 
of the record on the merits the appellant 
has no reasonable case to put forward. 

It is said however that Panckridge, J., 
ought to have looked into the surveyor's 
report and to have looked into the reserved 
price and to have heard the Registrar before 
coming to a decision of his own. I desire 
to point out that what has been done or what 
was clone by the Registrar subsequent to the 
final decree was done by bim as a ministerial 
officer of the court charged with the duty of 
carrying out the orders ofthe court. ‘The 
Registrar was not exercising judicial 
powers. He was not even sitting in a 
quasi-judicial capacity. Therefore, his pro- 
ceedings, on all dates subsequent to the 
final decree were of a ministerial character 
and the learned Judge could not be expected 
to register the decrees of the Registrar or 
to abide by what the Registrar chose to say. 
It was entirely within his competence to 
send for the Registrar or not to send for 
the Registrar. It was within his competence 
to look into the proceedings had before the 
Registrar or not to look into those proceed- 
ing. It was open to him to look into the 
reserved price or not to look into the reserv- 
ed price. It was opentohim to say:— 

“J will not look into the reserved price without 
looking into the circumstances which happened and, 
when {find that the two sales have become abortive, 
and when 1 find that there is this large sum of 
money due to the plaintiff and that the decree is ag 
old as 1927, I must take steps and steps of a 
speedy character to bring the mortgaged properties 


to sale and to wind up the litigations that have 
been going on” 


There is no force whatsoever in what Mr. 
Bose has urged that the Judge’s order wag 
without jurisdiction. Now, I come to the 
last, point namely, whether the appeal isa 
ccmpetent one or not. Mr. Bose has invoked 
the authority of Sir Richard Couch in the 
well-known case of Justices of the Peace for 
Calcutta v. Oriental Gas Co. (1). That case 


has often, been the subject of debate and 


reference in later cases and, although the 
(1) 8 B LR 433; 17 W R 364, 


. 
. 


de 


ae 4.8 =, 
' definition given by Sir Richard Couch of ‘the 
‘word “judgment” in the case is: not èx- 


“ haustive, Lam-quite certain that Mr. Bose 


cannot derive any comfort -whatsoever from 
Sir Richard Couch’s judgment or the judg- 
ment of -Bir Lancelot Sanderson in the 
‘case of Mathura Sundari Dasi v. Haran 
Chandra Saha (2). We have got to look into 
the- substance ofthe thing. Has the learned 
Judge in this case . said or:done anything 
in determining the rights of the parties? 
The rightsofthe parties-had been already. 
adjudicated upon by means ofthe prelimin- 


_ary decree or by means of the final decree. ° 


What he has done is taking a step in carry- 


- ing out the directions contained in the final. 


decree and in trying to -bring the properties 
toa speedy sale. Nothing in the nature of 
the rights-ofthe parties has been determined. 
and; if thatis so, whether we look into Sir 
“Richard Couch’s judgment in the case of 
of Justices óf. the Peace for Calcutta. v. 
Oriental Gas Co. (1) or into Sir Lancelot 
‘Sanderson's. judgment in Mathura Sundari 
Dasi’s.case (2) there. is not the smallest 
‘chance-of it ever being held, sofar as we 
are concerned, that the order made 
by Panckridge, J., in. this case.is an 
appealable order. One last observation may 
be. made and it is this: not only does it not 
come within the definition of “judgment” 
as used in-cl. 15,. Letters. Patent, but it 
does not come within any of the numerous 
sub-rules of r. 1, O. XLII, Civil Procedure 
Code. That is sufficient to dispose of the 
matter and I would accordingly hold that 
the appeal is incompetent and is not 
entertainable. Ine this view of the matter 
the appeal stands dismissed with costs. 
‘The application which. stood adjourned till 
the hearing of the appeal must also be dis- 
charged with costs. i 
Mitter, J.—I agree. 

‘oN, Appeal dismissed. 
eka Ind. Cas, 63t; 44 0157; 20 OW N 594; 23 0 
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annulment—Jurisdiction of court to: continue’ pro- 
ceedings under s. 58 or 54 after order- of annul- 
ment. | Dee eee 

When an insolvency has been’ annulled under 
the provisions of s, 43, Provincial Insolvency ‘Act, 
and the receiver has,. before the order of -annul- 
ment, applied to the court to have a transfer of - 
property set aside under the provisionsofs. 53 or 
54 ofthe Act, the courthas no ‘jurisdiction after 
the order of annulment of the insolvency proceed- 
ings to continue the proceedings.under s S3ore, 54 
of the Act. Somasundaram Chettiar v. Peria Karup- 
pan Chettiar (2) T. Bhadrama v. T Parvateesam 
Ayyavaru (3) and Firm Jethajee Peraji v. Krishnayya 
(9) dissented from. - 
, Quere :— Whether the provisions of s. 43, Provincial 
Insolvency Act, are mandatory. Bindraban Dinanath 
v. Oficial Receiver to C. T. A. R. A. Firm (14) 
doubted. `- : < AKAN 

Jivil Reference from a decision of the High 
Court, Rangoon, in Civil Miscellaneous 
Appeal No. 18 of 1932. , 
- Messrs. Clark and-P. C. D. Chari, for the 
Applicanis. 

Mr. N. M. Cowasjee, 
Party. 

_ Page, C-J.—In this reference the ques- 
tion propounded is : pats 

“When an insolvency has-been annulled under 


for the Opposite 


‘the provisions ofs 48, Provincial Insolvency. Act, . 


and the Receiver’ has, before the order of annul- 
ment, applied tothe court to bave a téansfer~ of 
property set aside under the provisions of s. 53 or 
5. 54 of the Act, has'the court jurisdiction after ` 
the order of’annulment of the insolvency proceed- 
ings to continue the proceedings under s. 53 ors 54 
ofthe Act?” - j - 2 

On 22nd June, 1927, an order’ of adjudica- 
tion was made against the debtor. It was 
further ordered that the insolvent must 
apply for his discharge on or before 22nd 
June, 1923. Further time was granted until 
2ist January, 1930, for the presentation of. 
the application for discharge, but no ap- 
plication in that behalf: was made by the 
‘insolvent -within the period fixed by the 
courtand on lith February, 1930, on the 
application ofthe insolvent the court annul- 
led the adjudication under s, 430fthe Act, 
and unders..37 directed 
“that the property of: the insolvent be vested‘in . 
the Official Receiver as from the date of annulment 
of the order of adjudication.” 

The effect ofthe order as the court did 
not impose any conditions on the annul- 
ment of theinsolvency was that the prop- 
erty was vesied in the Receiver uncondion- 
ally. Now, on 13th January, 1929, during 
the subsistence of the insolvency, the Receiver 
had appliedunder s. 53 and s.54 of the 
Act, that a certain transfer of property by 
theinsolvent should be declared void as 
against the Receiver in insolvency, but no 
order had, been passed on the application of 
llth February, 1930, when the adjudication 
was annulled under s, 43, ‘Notwithstanding 
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the order of annulment however, the 
learned District Judge of Mandalay pro- 
ceeded to hear the ‘application ofthe Recei- 
.verand on 12th February, 1932, passed an 
order declaring the transfer void as against 
the Receiver under s. 54 ofthe Act. The 
question that falls for determination in 
this reference is whether the District Court 
of Mandalay had jurisdiction to pass the 
order annulling this transfer by the debtor. 
Section 43 (1), Provincial Insolvency Act, 
is to the following effect : i 

“lf the debtor does not appear on the day fixed 
for hearing his application for discharge or on such 
subsequent day asthe court may direct, orif the 
debtor does not apply for an order of discharge 
within the period specified by the court, the order 
of adjudication should be annulled, and the provi- 
sions of s. 37 shall apply accordingly.” 

Under s, 37 (1): 


“Where an adjudication is annulled, all sales 


and disposition of property and payments duly 
made, and. allactatheretofore done, by the court 
or’ Kezeiver shall be valid; but subject aforesaid, 
the property of the debtor who was adjudgd 
iusolvent shall vest in such person as the court 
may appoint orin default of any such appoint- 
„ment, shall revert to the debtor to the extent of 
his, right or interest therein on such conditions 
(if any: as the court may, by order in writing, 
declare ™ ż 


Now the language in which ss. 43 and 
37 of the Act are couched is neither clear 
nor free from difficulty and different 
‘views have been expressed by the 
various High Courts in India as to. the 
conditions which the court may impose 
when it vests the property of the debtor 
in an appointee under s. 37. That some 
limit must be placed upon the power of 
the court to impose conditions wnder 
s. 37, is, I think, manifest. For instance, I 
think that the court after passing an order 
annulling the insolvency would not be 
entitled to order that the property should. 
be vested in an appəintee who should 
continue the liquidation of the debtor’s 
assets on the same terms and conditions as 
those’ on ‘which the Receiver in Insolvency 
would- have been entitled-to carry out the 
‘liquidation if the insolvency had still been 
subsisting. Nor I think would. it be com- 
petent for: the court after an order of 
annulment had been passed to direct that 
the liquidation of the debtor's assets should 
‘be carried out on the terms of the same 
scheme which the court might think just 
and proper. The effect of so holding would 
be that it would be permissible for -the 
court to direct that the liquidation of a 
debtor's estate should be carried out in 
some manner other than that ‘prescribed 
under the Insolvency Act, and the dis- 
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“when making 


- Behari 


cretion of the court would be substituted 


.for the provisions of the Insolvency Act. 
< That could never have. been Intended. ... 


The “Allahabad High Court in| Panna 
ri ve Official Receiver, Jhansi (1), held 
that a ae 
“this section does not allow an Insolvency Court on 


_annulling an insolvency to proceed to distribute 


the assets of the insolvent among any of thé credi- 


-tors ‘The distribution of assets is a proceeding in 


insolvency and by annulling the insolvency the 
court comes to ths conclusion that it will not proceed 


_ With the insolvency ` 


On the other hand in Somasundaram 
Chettiar v. Pertakaruppan Chettiar ` (2), 
Venkatasubba Rao and Madhavan Nait, 
JJ., came to the conclusion that the court 
when making a vesting order undérs, 37 
possessed jurisdiction to direct the person 
in whom the property was vested “to sell 
it- and distribute the proceeds propor- 


‘ tionately amongst the creditors.” And the 


same view was taken by Wallace, J., in 
T. Bhadramma v. T. Parvatheesam (3), and 
in Bagi Ram v. Chanan Mal (4). In my 
opinion, however, it is unnecessary for the 
purpose of disposing of this reference that 
the court should explain the nature of 
the conditions that itis at liberty to impose 
a vesting order under 
8.37, because to my mind it is clear beyond 
doubt or controversy that the conditions 
that may be imposed by the court in 
passing a vesting order under s. 37 relate 
to the property of the debtor and not 
to the ‘property of any other person, and 
that whether the court vests the property 
in the debtor or in some other person 
unconditionally or imposes conditions when 
making the order, the court after the 
insolvency has been annulled under s. 43 
has no jurisdiction thereafter to pass any 
‘order affecting the property of any person 
other than the debtor. The effect of the 
order of ‘annulment being that. the 
property of the insolvent subject to 
s. 37 reverts to him or to the person in 
whom his property is vested as at the 
date when the order of adjudication. -was 
passed: Lachmi Chand Jhawar v. Bipin 
Ghose (5). Compositions - and 
schemes of.arrangement under ss. 38 to 40 
. (11134 Ind. Cas. 848; A IR 1931 All. 71; 53 A 313; 
(193 ) A Ld 18; 03 A 313; Ind. Rul, ©1931) All. 864, ` 

(2) 126 Ind. Cas 621;A I'R 1930 Mad. 520; 31 L 
-W 546; 58 M Ld 658; (1930) M W N 587; Ind.- Rul, 
(19-0) Mad. 893 

(3) 139 Ind. Oas 574; A IR 1932 Mad. 731; 683M L 
3414; Ind Rul. (1932) Mad. 745; (1932) M WN 1103; 
36 L W 655. i 
- (4) -108-Ind.-Cas. 603; A I R-1928 Lak. 453, . 
- (5) 115 Ind, Oas. 356; |A I R 1928 Oal, 644; 32 0 
W N 716, ; ores MS aes 
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‘stand on a special footing and it is 
unnecessary in the present case to embark 

. upon a discussion of the law relating to 
this method of liquidating a debtor's 
estate. In Bailey v. Johnson (6), where 
the court was dealing with the effcct of 
an unconditional order passed under s. 81, 
Bankruptey Act, 1869, which is in sub- 
stance in the same terms ass. 37, Pro- 
vincial Insolvency Act, Cockburn, C. J., in 
the course of his judgment observed ; 

“The effect of s. 81 is, subject to bona fide dis- 
positions lawfully made by the trustee prior to 
the annulling of the bankruptcy, and subject to 
any condition which the court annulling the 
bankruptcy may by its order impose, to remit the 
arty whose bankruptcy is set aside to his foriginal 
situation. Here the Court of Bankruptcy has imposed 
ho condition; the general provision of the section 


has, therefore, its full effect, and that effect is to . 


remit the bankrupt, at*the moment the decree 
anbulling his bankruptcy is pronounced, to his 
original powers and rights in respect of his prop- 
erty.” < a 

In Firm Jokhiram Surajmal v. Chouth- 
mal Bhagirath (7), Wort, J., referring. to 
Bailey v. Johnson (6) observed that . 
“there is abundant authority for the proposition 
that when such annulment' is made the debtor 
řeverts to the 
insolvency.” 


In such ‘circumstances after the order of 
annulment is made, could the debtor file 
an application or continue a subsisting 
application under s, 53 or s. 54 to annul 
a transfer by himself to a transferee? 
Obviously not. Even during the insolvency 
the debtor would not have been entitled 
to present such an application, for as 
between him and the transferee from him, 
the transfer would be valid in law; It 
is only because, under the special provis- 
ions of the Insolvency. Act jurisdiction is 
given: to the court to declare a transfer 
void -against the Receiver as representing 
the general body of creditors that the court 
has any jurisdiction to set aside a transfer 
which, as between the debtor as transferor 
and the transferee, ‘is valid in law and 
not open to challenge. Moreover it is only 
upon an application presénted in that 
behalf by the Receiver in Insolvency in 
the interest of the general body of creditors, 
or by a creditor under .s. 54-A, that the 
court can declare such a transfer to 
be void under s. 53 or s. 54 of the 
‘Act. If that be so, I confess that I am 
at a loss to understand upon what ground 
it could be held that after the.insolvency 
has been annulled:an appointee in whom 

7) 130 Ind. Cas. 38; tTO 
as tad, Rul (1981) Pab laa e oT Pat70; 9 Pat, 
of) 872) 7 Ex 265; 4l L J Em 2Ú; 20 W R 

7 . 


position that he was in before the 
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the property of the debtor has been vested 
under s. 37 is entitled to file an original 
application, or to continue an application 
that has been filed during the subsistence 
of the insolvency, for annulling a transfer 
under s. 33 or s. 54. I am clearly .of 


‘opinion that-such a person would have no 


right to launch or to continue such pro- 
ceedings, and thatthe {court could have no.. 
jurisdiction to pass an order annulling 
such a transfer under `s. 53 or s. 54.. As 
Bankes, L. J., observed in Flower v. Lyme 
Regis Corporation (8) : 

“The effect of that order (i.e,the order of annul- 


ment) was to set aside the order under. which the 
trustee or Official Receiver obtained his title to the 


“ debtor's property.” 


Nevertheless and notwithstanding what 
appears to me to be the plain meaning 
37 and 43 of the Act, 
there are certain decisions of the Madras 


. High Court, from which I respectfully beg 


leave to dissent, to the effect that after an 
order of annulment has been passed under 
s. 43 the appointee in whom the prop- 
erty has been vested by the court under 
s. 37 is entitled to continue proceedings 
initiated before the order of annulment 
under s 53 or s. 54, and that the court 
possesses jurisdiction to pass an order 
declaring such transfers to be void under 
s. 903 ors. 54. In Firm Jethaji Peraji v. 
Krishnayya (9), the Madras High Court 


.(Venkatasubba Rao and Reilly, JJ.) held 


that after the order of annulment that had 
been passed in that case under s. 43 the 


-insolvency continued to subsist and that 


the person in whom the court had vested 
the property of the debtor ‘under s. 37 


-was entitled to continue proceedings under 


s. 54 for the purpose of annulling a transfer 
by the debtor that had been commenced 
before the insolvency had- been annulled; 
and the opinion that was expressed by 
the learned Judges in Jethaji Peraji Firm's 
case (9) was re‘affirmed by the Madras 
High Court in Somasundaram Chettiar v. 
Periakaruppan Chettiar (2), to which judg- 


‘ment also Venkatasubba Rao, J., was a 


party, and in T. Bhadramma v. T. Par- 
vatheesam Ayyavaru (3): See contra Setvam 
Cheitiar v. Venkatachalam Chettiar (10). 
I confess with great respect for the learned 


(3) (1921) K B 488; 90 LJ KB 355; 124 L T 463; 
37 T L R145; 65S J 133. ie 
sa 2 Ind. Gas, 351; AT R 1930 Mad. 278; 52M 
648; 29 L W619; 57 MLJ 116; (1929) MW N-489; 
‘Ind. Ral. (1930) Mad, 319, , 
(10) 129 Ind, Oas. 36: A I R 1931 Mad. 10; 32L W 
446; (1939) MW N 673: 59 M D J 110;, Ind, Rul, 
(1931) Mad, 180. ; i 
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Judges who decided these cases, that, I 
find it difficult to follow the principle upon 
which they proceeded. If Venkatasubba 
Rao and Reilly, JJ., in Jethaji Peraji 
Firm's case (9), intended to hold thatthe 
insolvency subsisted notwithstanding an 
order of annulment that had been passed 
under s. 43 becausé under s. 39, which 
relates to compositions, the court after 
annulment of the insolvency retains seisin 
of the estate to the extent that it would 
be entitled to require that the scheme of 
composition should duly be carried out 
‘or otherwise to re-adjudge the debtor an 
insolvent, the answer appears to be that 
an annulment after approval by the court 
of a scheme of composition stands upon a 
-different footing from an annulment on 
other grounds, and’ that there are special 
provisions in the Act regulating the juris- 
diction of the court in connection with the 
carrying out of schemes of composition 
which have been approved by the court: 
Seb ss. 38 to 40 and Ex parte Lennard 
(11) Crew v. Terry (12), and 
West v. Baker (13). I know of no principle 
and can find nothing in the provisions of the 
Insolvency Act to justify the court in 
‘holding that after an order of annulment 
has been passed under s.43 the court has 
-jurisdiction to pass any order affecting the 
property of a person other than the debtor, 
If I may say-so, with great respect, it seems 
to me thatthe fallacy that underlies the 
judgment of the learned Judges of the 
Madras High Court who decided Jethaji Per- 
aji's F'rm's case (9) is that their Lordships 
appeared to beof opinion that because on 
the insolvency being annulled an order 
was passed- vesting the property in the 
‘person who during the subsistence of the 
insolvency had. been the’-Receiver of the 
debtor’s estate in insolvency the Receiver 
after the property was vested in him 
under s. 37, retained’ the right to function 
as a Receiver in Insolvency. In Jethaji 
` Peraji Firm's case (9) Reilly, J., observed: 
-“In my opinion, if the court orders under s. 37 
that the property of the debtor shall vest in a 
Receiver, the insolvency proceedings will continue 
while the Receiver's work goes on. That being so, 
there isno difficulty inthe Receiver continuing to 
prosecute in those circumstances : a petition under 
s. 54 after the adjudication has been annulled under 
s. 43. Moreover ifas in thiscase, the Receiver. has 
initiated proceeding unders 54before the adjudi- 
cation is annulled, the position is still simpler.” 


(11) (1876) 1 Ch. D 277; 45 LJ BK 49; 24 W R 182; 
33 L T 553. : 
(12) (1877) 2 OP D 403; 46 LJ O P 787. 


(13) (1876) I Ex.D44;45 LJ Ex. 113; 24 WR 
97,34 L T 102. 
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Tf that is the ground upon which their 
Lordships based their judgment in Jethaji 
Peraji Firm's case (9) it appears to me 
that the structure of the judgment has no 
foundation to support it, The person in 
whom the property of the debtor is vested 
under s. 37 may be any one whom the court 
selects for the purpose. Of course the 
court may, and in many cases it would be 
expedient that it should vest the property 
of the debtor under s. 37 in the person 
who had acted as Receiver of the debtor's 
estate during the insolvency. But at the 
time whenan order unders. 37 is passed 
there is “no Receiver in Insolvency in exis- 
tence. The quondam Receiver had become 
functus officio assoon as the: order of an- 
nulment was-passed, for on the insolvency 
coming to an end the title of the person 
who had been appointed Receiver in the 
Insolvency fell with it. In my opinion, 
inasmuch as the appointee “in whom the 
property is vested under s. 37 is vested 
with the property of the debtor and notthe 
property of anyone else, it follows that the 
appointee is not entitled to make use of 
the special provision of s. 53 or s. 54, In- 
solvency Act, for the purpose of enlarging 


the estate of the debtor by annexing prop- 


erty which belongs to other persons: With 
all due deference I find myself unable to 
give my assent to the opinion expressed 
-by the learned Judges of the Madras High 
Court in these cases, and,lin my opinion, 
they do not correctly lay down the law. 
The result of holding that an order -of 
annulment being passed under. s. 43 the 
court ceases to have jurisdiction to enter- 


-tain, hear, or determine an.application under 


s. 53 or s.54 of the Act, (whether such ap- 
plication was presented before or after the 


order of annulment) is that in many cases— 


it well may be in the.present case— great 
hardship will be caused to the general 
body of creditors, unlessthe court under 
s. 43 has a discretion to make or refrain 
from making.an order of annulment. asit 
deems right having regard to the circum- 
stances obtaining in the case then under 
consideration. a 

Take. the present case. In; the , event- the 
learned District Judge (although | in -my 


-opinion he acted without jurisdiction in so 


doing) held thatthe ‘transfer in suit was 
void against the Receiver as being a 
fraudulent preference withins. 54., If the 
provisions of s. 43 are mandatory it would 
appear that 'in the present-case and in 
insolvency; the provisions of 
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whereby a transferee from the debtor in 
collusion with a dishonest insolvent can 
cheat the general body of creditors and 
deprive them of their rights. All that such 
a” transferee need do to effect his purpose 
is to induce the insolvent to refrain from 
applying for his discharge within the period 
specified by the order of the court and if 
on the failure of the debtor to apply for 
his discharge during the period so fixed, 
the court has no discretion in the matter 
and must annul the insolvency; the result 
will be that the transferee, who has suc- 
` ceeded in persuading the insolvent: to re- 
frain from applying for- his discharge with- 
in the period specified by the order of the 
court will be enabled to prevent the 
court from proceeding under s.53 ors. 54 
to set aside the fraudulent transfer that the 
debtor has made in his favour. 

In the present case sub nomine Bindraban 
Dinanath v. Official Receiver to C.T.A.R.A. 
Firm (14), Otter and Baguley, JJ., have 
held that the provisions‘of s. 43 are manda- 
tory. There is however a conflict of opinion 
among theHigh Courts of India as to 
whether the provisions of s. 43 are manda- 
tory or merely directory: See A. J. E. Abra- 
ham v. H. B. Sookias (15), Gopal Ram v. 
Magni Ram (16), Firm Jethaji Peraji v. 
Krishnayya (9), Palam Goundan v. Official 
Receiver of Covmbatore (17) and Rup Singh 
v. Official Receiver, Jhang (18). 

Itis unnecessary for the purpose of dis- 
posing of this reference to pronounce definite- 
ly whether in ourepinion the provisions of 
8.43 are mandatory or not. I feel bound 
to say, however, that I have endeavoured 
to discover some sound reasons for holding 
that the provisions of s. 43 are mandatory, 
but I can find none. It is highly inexpedient 
on general grounds, unless-there are good 
reasons for so doing, that the Legislature 
should limit or fetter the discretion of the 
court. Lam at a loss to conceive of any 
useful purpose that could be served by 
holding that the provisions of s. 43 are 
mandatory. Why should the court be de- 
prived of the power of determining in the 
circumstances of each case whether it isin 
the interest of the general body of creditors 
‘or otherwise expedient that the insolvency 

(14) 125 Ind Oas. 346; AI R 1930 Rang, 166; 8R 
187; Ind. Rul. (1930) Rang 266. 

g5) 81l Ind Oas. 584; A I R 1924 Oal. 777; 51 O 


“` (16) 107 Ind. Oas. 830; A I R 1928 Pat. 338; 7 Pat. 
5; 9P LT329. .. 
` (17) 124 Ind. Oas. 61;-A IR 1930 Mad. 389; 53 M 


. 288; 31 L W 365; Ind. Rul. (1930) Mad. 573; 58 M 
. LJ 369(F B} - : 


< (48) 107. Ind. Oas, 394; A I R 1928 Lah. 82; -10. L 357, 
. 


JAING BIR SINGH v. R. K. BANERIBE.° 


-validated by s. 37. 


14516 
should be annulled under s. 43. If the 
court is entitled to pass or refrain from 
passing an order of annulment under s. 43 
the result will be that an order of annul- 
ment will bemade ina proper case and not 
otherwise, and an insolvent by refraining 
from applying for his discharge within the 
period fixed in that behalf will not thereby 
be enabled to defraud the general body of 
creditors of the rights and remedies which 
would accrue to them if the debtor's estate 
is administered in insolvency. If an attempt 
were to be made to cheat the general body 
of creditors in this way, the court, in my opi- 
nion, ought to have jurisdiction to refuse to 
annul the adjudication simpliciter or until 
after the determination of such an applica- 
tion under s. 53 or s. 54 asthat with which 
we are concerned inthe present case. 
Tt is unnecessary for the purpose of dis- 
posing of this reference and we do not 
propose to.express a decided opinion one 
way or another as to whether the provisions 
ofs. 43 are mandatory ornot; but it may be 
that the decision of this court in Bindraban 
Dinanath v. Official Receiver to C. T. A. R. 
A. Firm (14), in due course will have to be 
reconsidered. In Jethaji Peraji Firm's case 
(9). Venkatasubba Rao and Reilly, JJ., 
further held that the presentation of an 
application by the Receiver during the 


‘subsistence of the insolvency for the annul- 


ment of a transfer under s. 54 being the 
formal “exercise of his option of avoidance” 
was an “act” of the Receiver which was 
I am not disposed to 
think; as at present advised that the. pre- 
sentation of an application by a Receiver 


“in Insolvency under 8.54 is an “act” of the 


Receiver within s. 37; but whether it is or 
not the presentation of such an application 
does not effect the annulment of the trans- 
fer. Thetransfer must be annulled by an 
order of the court and as in the present 


-case the order of the court declaring the 


transfer void was passed after the insolvency 
had been annulled under s. 43, in my opi- 
nion, the court had no jurisdiction to pass 
the order. - The answer to the question 
propounded is in the negative. We make 
no order as to costs. 

Das, J.—I agree. 

Sen J.—I agree. 


`N. Reference answered in the negative, - 
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PATNA HIGH COURT. 
Second Civil Appeal No, 612 of 1930. 
February 21, 1933. 
i Soroops, J. : 
CHANDRA NATH SAHAI AND orHERs—. 
DEFENDANTS — APPELLANTS 


Versus 7 
JANKI PROSAD SAHU AND O0THÈRS — 
PLAINTIFFS—RESPONDENTS.. 

Civil Procedure Code (Act V of 1908), O. XXII, 
T. 10—Suit by three plaintiffs—Death of ene of them— 
Heirs of deceased plaintiff being sons of other plaintiffs 
—Heirs not brought on record—Surviving plaintiffs, 
if competent to continue suit— Suit, if abates. 

hree brothers sued for declaration of 
their jagirdari rights in a certain village on the 
ground that the village was their jagir property. 
One of them died during the pendency of the suit, 
His heirs werethe sonsof'the other two plaintiffs 
aad they were not brought onthe record as plaint- 
iffs : 

Held, that the interests of the heirs were represent- 
ed by.their fathers andthe surviving brothers were 
competent to continue the suit without effecting 
substitution and the suit did not abate. Lilo Sonar 
v. Jhagru Sahu (l)and Basist Narain Singh v. 
Modnath Das (2), distinguished. ` 


Second Civil Appeal from the decree of the: 


Sub-Judge, 
1930. 
Messrs. S. N. Mitter, K. N. Mitra, and 
N. C. De, for the Appellants. 
Mr. K. K. Banerji, for the Respondents. 


. Judgment.—The plaintiffs sued for 
declaration of their jagirdari right in the 
plot of land No. 882 in village Bargaon 
which they allege they settled with plaintiffs 
Nos, 4 to 9 in raiyati right. Their case is 
that the village is their jagir property and 
that the disputed land was the bakasht 
till it was settled in raiyati with plaintiffs 
Nos. 4 to 9 but that they have been dis- 
possessed by the defendants as a result 
of proceedings under s. 145, Criminal Pro- 
cedure Code, in 1926. The defence was 
that the land was not the jagir of the 
plaintiffs, they had never been in posses- 
sion and that their suit is -barred by 
limitation. The Munsif of Ranchi de- 
creed the suit finding title with the plain- 
tiffs and they had been in possession 
within 12 years of the suit and his decision 
was affirmed on appeal by the Subordinate 
Judge of Ranchi. In second appeal the 
learned Advocate Mr. B. N. Mitter for the 
appellants, tried to challenge the finding 
of both the courts as to title and 
possession but the findings are the result 
of a careful ‘consideration of the case 
of both sides and cannot be challenged 
in second appeal. They are tomy mind 
clearly correct and no point of law 
. arises, - 


Ranchi, dated January 9, 


_ OHANDR'A NATH SAHAT V.. JANKI PROSAD SAHU. 
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.. The.second point pressed by Mr. Mitter 
was this; the suit was brought by three 
plaintiffs originally who were brothers, 
they having been recorded in the pro- 
prietary khewat of the village: during the 
pendency of the suit before the Munsif, 
plaintiff No. 1 Kishun Narayan Sahu, died 
and the remaining plaintiffs Nos.2 and 3 
brought the fact to the notice of the court 
on 24th September, 1927, by a petition and 
the petition was to the effect that the 
name of plaintiff No. 1 should be struck 
out from thé category of the plaintiffs. 
The petition was an unverified one and 
had to be returned for verification; this 
was done and the plaint was amended as 
prayed for. It is contended now in second. 
appeal that the plaintiff No. 1 having died 
during the pendency ofthe suit it abated 
entirely inasmuch as all the heirs and 
legal representatives of the deceased 
plaintifis were not brought on the record. 
Now this point was not taken before the 
Munsif, nor was ittaken inthe grounds of 
appeal before the Subordinate Judgé, 
so wedo not know the facts. According 
to what Mr. Mitter says Kishun Narayan 
Sahu left no sons; he states that the heirs 
are the sons of plaintiff No. 2, Janki 
Prosad Sahu and plaintiff No. 3, Haricharan 
Sahu, and that they should be on the record. 
It is not enough, he contends, to have Janki 
Prosad Sahu and Haricharan Sahu on the 
record as plaintiffs. 2 ; 

Now. in the first place as I say, we 
do not know the facts; in the second 
place if plaintiffs Nos. 2 and 3 cannot ade- 
quately represent théir own sons in So 
far as they have succeeded to the property 
of Kishun Narayan Sahu they could not 
represent their sons in the original case at 
alland if Mr.Mitter’s contention is correct 
those sons ought to have been on the record 
from the very start.. No objection was 
taken in the written statement that the 
suit was bad for defect of parties and 
this answers Mr, Mitter’s objection when 
he pointsout that the application to delete 
the name of Kishun Narayan Sahu had 
been filed after he filed his written 
statement; besides, there was nothing to 
prevent defendants from filing a subse- 
quent written statement. Anyhow it is 
pure skirmishing in the air to discuss the 
matter any further as we do not know 
the facts and it is the defendants’ fault 
that we do not know them and the plaint- 
iffs’ suit cannot be defeated on this highly 
technical point; besides,I see no reason not to 
hold as the learned. Subordinate Judge 
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has done, assuming Mr. Mitter’s conten- 
tion that the facts are right, that the interests 
of the sons, plaintiffs Nos. 2 and 3 are fully 
represented by their father and the surviv- 
ing brothers’ were’ competent to continue 
the suit without effecting substitution. 

The rulings relied’ on by the learned 
Advocate ‘for the appellants, namely Lilo 
Sonar v, Jhagru Sahu (1) and Basist Narain 
Singh v. 
cases; those were cases where difficulty 
arose because one of the respondents who 
hada decree inhis favour had died and 

“his heirs had not been substituted andthe 
present case, to my mind, iseasily distin- 
guishable on the facts as_alleged; but as I 
say, we do not know the facts..In my opinion 
therefore this’ appeal must be dismissed 
and the decisions’ of the two courts below 
must stand. The plaintiffs are entitled to 
costs. 


N. ' _ Appeal dismissed. 
(1) 85 Ind. Cas, 25; AI R 1925 Pat. 123; 3 Pat. 
853; 6 'P LT 313; 3 Pat. LR 97. . i 
7 Pat. 


(2) 108 Ind. Oas. 552; AIR 1928 Pat. 250; 
285;9P LT 153 2 
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RANGOON HIGH COURT. 
__._ FULL BENCH. | 

- Civil Reference No.4 of 1933.. 

- May 15, 1933. i 

Pacs, O. J., Das AND DUNKLEY, JJ. 
BANK or CHETTINAD, Lrp.— APPELLANT 
-> _ Versus , ar 
KO SAN OK AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),s. 60 (1), pro- 

visp (c)—Occupation by agriculiurist=Whether must 
` Lein good faith for purposes of agriculture, for ex- 
emption from attachment. ; g i ` 
:In order to get exemption from attachment 
under proviso (c), s.60 .(1}, Civil Procedure Code, 
1908, the occupation by an agriculturist of "a house 
belonging to him must be in good faith for the pur- 
pose of agriculture. Radhakisan| Hakumji v. Bale 
want Ramji (1) and Jivan Bhage v. Hira Bhaiji (3), 
explained. Ma E Se v. Ma Bok Son (2), doubted. Jamna 
Prashad Raut v. Ragunath Prasad (4) and other cases, 
referred to, 

Civil Reference from the judgment of High 
Court, Rangoon,in Special Second Appeal 
No. 188 of 1932, : 

Messrs. Atyengar and Chari, for the Ap- 
pellant. P a < 

‘Mr. Kale, for the Respondents. 


“Page, C. J.—In this case the question. 


propounded is : 


“Whether for the.purpose of exemption. from 


attachment under proviso (c), s. 60(1, Civil Proce- 
dyire Code, 1908, the occupation by. an, agriculturist 
ofä house belonging to him must be in good faith 
forthe.purpose of agriculture.” 

hd 


s 
BANK OF OHETTINAD LTD, V. KO SAN OK. 


Modnath Das (2), are different ` 
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Section 60 (1) (e) exempts from attach- 
ment : 

“houses and other buildings (with the materials and 
the sites thereof) and the land immediately sappur- 
tenant thereto ,and necessary for their enjoyment) 


belonging to an agriculturist and occupied by 


him 

Whether any particular house or build- 
ing is brought within the ambit of s. 60, 
sub-s. (1) (e), is a question of fact which 
must, be determined upon the evidence, 
adduced in the case. The material facts, 
are set out in the order of reference 


who heard the appeal found :(1) that the 
judgment-debtorsto whom the house be- 
longed were agriculturists; (2) that they 
were in occupation of the house which has 


been attached; (3) that their occupation of ~ 


the house was not for the purpose of earn- 
ing their livelihood by agriculture. It 
appears thatthe house with which we are 
concerned in this case was in course of 
construction and was situated in the same ` 
compound as another house which had been 
occupied by the judgment-debtors for the 
purpose ofcarrying on agricultural opera- 
tions, and in which also cattle were housed 


and paddy was stored. The learned Judge. , 


expressed the opinion that it was not neces- 
sary, in order that the judgment-débtois 
should carry on their occupation as agricul- © 
turists that they should live in the house 
under construction, and in these circum- 
stanceshe has referred the question pro- 
pounded toa Full Bench for decision. I 
am of opinion that the answer to the gues- 
tion is free from difficulty and that the 
true construction to be put upon s. 60 (1) 
(c) was settled aslong ago as 1883 by the 
decision of the Bombay High Court in 
Radhakisan Hakumjiv. Balwant Ramji (1). 
That. case was decided upon s. 266 (c) of 
the Code of 1882, which exempted from 
attachment : 

“materials of houses and other buildings belonging 
to, and occupied by, agriculturists.” Sel, 

In delivering the judgment ofthe court 


- West, J., observed : : 


“The exemption is of a house or building occupied 
by.an agriculturist, and this, we think, means 4 
house dwelt in by -an agriculturist as such, and the 
farm buildings appended to such dwelling. It does 
not include other houses, which in onesense may be 
occupied, what is meant is a physical occupation, by | 
‘an owner, of his house asa dwelling appropriate or 
convenient for his calling.” aaa 

In other words West, J., pointed out 
that a house is exempt from attachment if 
the owner , 

“is in good faith occupying the house sought to be 

attached asan agriculturist," ; 


(1) 7 B 430. 


and. . 
need not be repeated. The learned Judge . 


t 
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The correctness of the construction placed 
upon s, 60 a) (c) by the Bombay High 
Court in Radhakisan Hakumji's case (1), 
has never been doubted except by my 
learned brother Baguley, J., in Ma E Sev, 
Ma Bok Son (2) and I am of opinion {hat 
“the construction put upon s. 60 (1) (e) by 
. the Bombay High Court in Radhakisan 
Hakumjis case (1), is correct : Jivan Bhaga 
- v. Hira Bhaiji (3), Jamna Prasad Raut v, 
Raghunath Prasad (4), Muthuvenkatarama 
Reddiar v. Official Receiver of South Arcot 
5), and Mirza v. Jhanda Ram (6). In 
“Ma ESev. Ma BokSon(2), the only case to 

which Baguley, J., referred was Jivan Bhaga 
v. Hira Bhaiji (3) and his Lordship was 
_ of opinion that that case was not ad‘rem 
“upon the ground that he -apprehended that 
` in that case the judgment-débtor “was not 
-merely an agriculturist, he had some other 
form cf occupation”, It is unnecessary to 

discuss the facts of that case except to 
observe that abhagdar who isa person who 
‘cultivates the land giving a share of the 
crops raised thereon to the owner of the 
land and keeping the remainder as his 
remuneration clearly earns his living 

as an agriculturist. What Baguley, J., 
with all respect, appears to me to have 
overlooked was that in Jivan Bhaga's case 


(3), West J., delivering the judgment of. 


the court expressed his adherence to the 
ratio decidendi of Radhakisan Hakumji v, 
Balwant Ramji (1), and his Lordship point- 
ed out that: ; 

“In the case of Radhakisan Hakumji v. Balwant 
Ramji (1) it is said that the building contemplated is 
one dwelt in by an agrisulturist as such. There 
_ must be an occupation in good faith for the purpose 

of agriculture, in order to get the benefit of the exemp- 
` tion.” 7 
-. Jivan Bhaga's “case (3), therefore, is in 
` consonance with the chain of authorities by 
which it is well, and in my opinion, cor- 
rectly, settled that s. 60 (1) (c) must receive 
the construction that was placed upon it.by 
the Bombay High Court in Radhakisen 
Hakumji’s case (1). Baguley, J., whose 
attention does not seem to have been called 
tothe other authorities upon this subject, 
held that : 

“An agriculturist’s house, occupied by him, is 
exempt from attachment and this could apply both 
to his house in the village and also to his hut inthe 
field if he has one, h 

(2) 121 Ind. Oas. 777; A IR 1930 Rang. 129; 7R 
766: Ind Rul. (1130) Rang. 105. ` 

(3) 12 B 363 - 

(4) 19 Ind. Oas. 125; 35 A 397: 11 A L J 437. 

t5) 92 Ind. Gas 398; A I R 1926 Mad. 330; 49 M 227; 
50 M L J 90. 

6) 130 Ind. Cas 419; A I R 1939 Lah. 1634; 12 L 
367; Ind. Rull. (931) Lah. 291; 31 P L R 842. - ‘ 
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If Baguley, J., in that case intended to 
construe s. 60 (1) (e in any way other than 
that in which it has consistently been inter- 
preted by the decisions to which I have 
referred, in my opinion, with all due res- 
pect, -Baguley, J., did not correctly lay 
down the law. For these reasons, in my 
opinion, the answer to the question which 
has been referred is in the affirmative. 

Das, J.—I agree. ` 

Dunkley, J.—I agree.. 

N, Reference answered 

in the affirmative. 





PATNA HIGH COURT. 
Oriminal Revision No, 283 of 1933. 
July 11, 1933. 

AGARWALA AND ROWLAND, JJ. 

FIDA HUSSAIN, AcoussD—-PETITIONER 

; versus 
SARFARAZ HUSSAIN—CompLanant — 
; Opposits PARTY. 

Criminal Procedure Code (Act V of 1898),8. 522, 
cl 3—Time limit for deting under the section, if 
imposed by cl. 8—Order to restore property more than 
a month after disposal of appellate or revisional 
proceedings—Legality of—Discretion of court. 

Olause 3 of 6.522, Oriminal Procedure ode, 
added in 1923, doesnot impose any time limit 
within which acourt of appeal, confirmation, refer. 
ence or revision must act. Therefore, it is compe- 
tent to such a court tò pass an order for restoring 
the property to the complainant even after the expiry 
of one month fromthe disposal ofthe appellate or 
revisional proceedings. In enacting the clause the | 
Legislature has relied on the discretion of appellate 
and revisional courts not to exercise their powers 
under s. 522 incases wherethere has been undue or 
excessive delay in moving the court for its use, 
Rameshwar Singh v. Emperor (1), followed, Usman 
Miya v, Amir Miya (2) and Aziz Ahmad v. Budhu 
Khan (3), distinguished, Emperor v, Ashiq Husain 
Khan (4)-and Emperor v. Lachman (5), referred 
to. : ; . 

Criminal Revision from an order of the 


Additional District Magistrate, Patna, dated 


May 1, 1933. 

Mr. M. Yasin Yunus, for the Petitioner. 

Mr. Ramnandan Prasad, for the Opposite 
Party. ANGEN. 
` Rowland, J.—This application raises the 
question ofthe legality of orders passed 
under s. 522 of the Criminal Procedure 
Code in the following ciccumstances. 

On the complaint of one Sarfaraz Hussain 
the petitioner was convicted on 22nd August, 
1932, by an Honorary Magistrate exercising 
2nd class powers, of offences under ss. 501 
and 323 ofthe Indian Penal Code. It was 
alleged that by means of assault and in- 
timidation petitioner Fida Hussain had 
dispossessed the complainant èf certain’ 
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immovable property. The petitioner 
‘appealed from his conviction to the Dis- 
trict Magistrate who on 6th December, 
1932, upheld the conviction. The com- 
plainant moved the Honorary Magistrate 
on 12th December, 1932, to pass an order 
under s, 522 of the Criminal Procedure Code 
to restore the complainant to possession 
ofthe immovable property. The Honor- 
ary Magistrate on this application passed 
an order on 20th December, 1932, directing 
possession to be delivered accordingly. 
The petitioner moved the Sub-Divisional 
Officer against this order on 21st Decem- 
ber, 1932 and the Sub-Divisional Officer 
called for the record under s. 435 of the 
Criminal Precedure Code and on 9th 
January, 1933, ‘referred the case ‘to the 
District ) Magistrate under sub-s, (2) of that 
section. On theother hand the petitioner 
moved the High Court in revision against 
his conviction and sentence, but his ap- 
plication was rejected on 6th J anuary, 
1933. The Additional District Magistrate 
who heard thereference made by the Sub- 
Divisional Officer was of opinion that the 
order of the Honorary Magistrate dated 2nd 
December, 1932, was without jurisdiction as 
a period of nearly 4 months had elapsed 
between the Honorary Magistrate’s judgment 
of conviction, dated 22nd August, ` 1932, 
and the passing of the subsequent order, 
“whereas s. 522, cl. (1) of the Criminal Pro- 
cedure Code asamended in 1923 gives the. 
-- court by whom a personis convicted power 
to pass an order “when convicting such 
person oratany time within one month 
from the date of the conviction”. He 
thought, however, on the authority of 
Rameshwar Singh v. Emperor (1) that he 
himself had power asa court of revision 
under s. 522, cl, (3) to pass such an order. 
He considered the case to be ‘ ‘emphatically 
a fit case for’ passing such an order’, and 
he passed an order accordingly. “This 
order was dated Ist May, 1933... 


It is contended that the power conferred 
on a Court of Appeal, reference or revision 
by s. 522, cl. (3) is intended to be exercis- 
ed only at the time of affirming aconvic- 
tion or at the latest within a month there- 
after and reference is made to Usman 
Miya v, Amir Miya (2). This was a case 
inwhich the accused had been convicted 
of certain offences andhis application in 
revision had been dismissed. The findings 

(i> 91 Ind. Cas, 809;.4 Pat. ee A IR 1925 Pat. 
69:97 Cr L2137;7 PLT 

G 99 lad; Cas, 863; A I B i27 Nag. 13!; 28 Cr, 
LJ.191. 
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of fact showed that complainant had been 
dispossessed by the accused by criminal. 
force or show of criminal force. After 
the disposal of the application in revision 
the complainant moved the High - Court 
for an order under s. 522, and the learned 
Judicial Commissioner ' observing - that it 
wasa fit case for restoring possession 
tothe complainant passed order accord» 
ingly and took the trouble to point out that 
he was disposing ofit within the period 
of one month from the date-of confirming 
the conviction’ in revision. On _the_ other 
hand in Rameshwar Singh v. Emperor (1) 
which has been relied on by the learned. 
Additional District Magistrate this High 
Court was considering a case in which the 
trial Court had passed an order under 
s. 522 more than six weeks after the con- 
viction of the accused by him. It was 
observed that, strictly speaking, the order. 
was beyond the power of the Magistrate. 
In thatcase also it seems. that a criminal 
revision had been presented in the High, 
Court against the order of conviction and 
that criminal revision had been dismissed : 
morethan a month before order under s. 
522 came under the consideration of the 
High Court. Jwala Prasad,J.; held that- 
cl. (3) of the section which was ne: wly added 
in 1923 did not impose any time limit 
within whichacourtof appeal, confirmation 
reference or revision must act. Therefore, 
it wes competent to such a couitto pass 
anorder for restoring the property to the 
complainant even after the expiry of one 
month from the disposal of appellate or 
revisional proceedings. These are the. 
only cases placed before us arising out of 
offences committed after amendment of 
the Act in 1923. Before the amendment . 
different views had been taken as to the 
power of an appellate or revisional court: 
to pass anorder under s. 522 which the 
triel Court had omitted to make. In 
Aziz Ahmad v. Budhu Khan (3), Daniels, J., 
thought that a court of appeal or revision 
had no such power. : On the other hand 
though there was some judicial opinion 
thatthe court of first instance must pass . 
an order under s. 522 at ihe time of the’ 
conviction’ ornot at all, it was held in 
Emperor v. Ashiq Husain Khan (4) that an 
order under s. 922 passed by the trial Court- 
shortly after the confirmation of the con- 
viction in appeal was in order. In Emperor 


(8) 73 Tnd. Cas. 773; 45 A 553; 370 Ld 595; 24 
Or. L 1677; AIR 1924 All. 193 

(4) 74 Ind Cas. 1049; 45 A 25; ATR 1523 All. 
333; 24 Or. L J 857, k 


1953 


v. Lachman (5) there had been no order 
under s. 822 passed by the trial Court, but 
the Appellate Court in upholding the con- 
viction and sentence directed restoration 
of possession. The order of the - Appellate 
Court had been passed before the amend- 
ments to the Criminal Procedure Code canie 
into force but it came for consideration before 
the High Court after those amendments 
‘became effective. Sulaiman, J., set aside that 
portion of the Appellate Court's order which 
directed restoration of possession to the 
complainant and in place of it madea fresh 
order directing restoration of possession. 
I can find nothing ins. 522, cl. (3) to limit 
the jurisdiction of an Appellate Court to the 
passing of an order within one month 
either of the original conviction or of the 
appellate order. It can hardly have been 
the intention of the Legislature that the 
Appellate Court’s order under s. 522 must 
necessarily be passed within a month of 
the original conviction for that would 
make sub-s. (3) infructuous in any case 
in which ‘the pendency of the appeal exceed- 
ed one month. Asto whether the appellate 
order unders.522 ought to be within a 
month ofthe Appellate Court’s disposal of 


the appeal thereis no such limitation in. 


the section. It may be that no appeal or 
application in revision is presented by the 
accused, Such was indeed the case in 
Aziz Ahmad v. Budhu Khan (3). And then 
whatistobe the starting point for the 
time limit? I would respectfully agree 
with the view of Jwala Prasad J., in 
Rameshwar Singhv. Emperor 1), that no 
time limit was intended to be set. The 
Legislature, it would seem, thought fit.to rely 
on the discretion of appellate and revis- 
ional courts not to exercise their powers 


under this section incases where there has“ 


been undue or excessive delay in moving 
the court for its use. 4 


In the case before us, the complainant's 
application to be restored to possession 
was presented tothe Honorary Magistrate 
only six days after the conviction had 
been affirmed onappeal, and there can be 
no question of withholding relief on the 
ground of excessive delay.- The proper 
course however, for the complainant was 
tomovethe Appellate Court-and the proper 
course for the Honorary Magistrate was to 
reject or return the application directing 


complainant to movethe Appellate Court 


if so advised. The Additional District 


(5) 83 Ind. Cas. 910; 46 A 92; 21 ALJ&71:; A I 
E 1924 AN, 212; L R5A1l Cr; 26 Or, L J 206. 


BANG RAM v. ISHAR DAS. 


329. 


Magistrate had, I think, power to deal with 
“the, matter and has done so correctly. 
In the result, the application should, 
in my opinion, be dismissed. 
Agarwala, J.—I agree. : 
N. Application dismissed. 


i LAHORE HIGH COURT. 
Civil Revision Petition No. 694 of 1932. 
| March 8, 1933. ; 
Jat LAL, J. 
SANT RAM—PLAINTIFF —PETITIONER 
VETSUS 
ISHAR DAS AND OTHERS—DEFENDANTS 
— RESPONDENTS.. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
15—Award—Objection that enquiry was held in 
absencejof objector—Application to examine arbitrator, 
dismissal of— Decree in accordance with award, 
legality of i ; 

Where the award given by an arbitrator in a suit 
was objected toon the ground that the arbitrator 
had held the enquiry in the absence of the objector 
and when the objector applied to the court that the 
arbitrator be summoned on his behalf to enable him 
to substantiate his objections, the application was `’ 
rejected: 

Held, that as the arbitrator was the best witness to 
give evidence on the subject, the conduct of the 
court in not summoning the arbitrator under the 
circumstances was not only a material irregularity 
but itwasan illegality, and the order passed by 
it filing the award and passing a decree on its basis 
was improper. | as 

Civil Revision Petition from an order of the 
Senior - Subordinate Judge, Attock ab 
Campbellpur, dated May 30, 1932, 

Mr. Shamair Chand, for the Petitioner, 

Dr. Nand Lal, for tha Respondent. '’ 


Jdudgment.—In a suit for accounts and 
dissolution of partnership the parties referred 
their dispute to the arbitration of Khan 
Sahib Mohammad Zaman Khan, the 
Revenue Officer of Campbellpur. The 
agreement to refer is dated the 14th of 
October, 1931, and extensive powers were 
given to the arbitrator asit was provided- 
in the agreement that he was not bound to 
hear any evidence, but that he could act on 
the evidence which was already on the 
record. He was also allowed to engage an 
assistant to go into the accounls. The 
arbitrator gave his award on the 24th of 
April, 1932, and presented it in court on 
the same day. : 

Objections to this award were filed by 
the petitioner on the 2nd of May, 1932, but 
the majority of the objections need not be. 
referred to here: mention may - however, be 
made of two. Onewas that the arbitrator- 
had held the enquiry in the abserce of the 
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objector and the other was that he had made 
the award after the expiry of the time 
fixed by the court. . ř 
- On the 3rd of May, 1932, that is to say, 
the day after the objections were ‘filed, the 
plaintiff made an application to the court 
that the arbitrator be summoned as a 
witness on his behalf to enable him to 
substantiate his objections. This application 
was rejected by the court on the same day 
on the ground that it was nob necessary to 
summon the arbitrator. On the presentation 
of the objections on the 2nd of May, the 
learned Judge had’ fixed the 30th of May 
for the hearing ofthe objections. It would, 
therefore, be observed that the application 
by the plaintiff was made promptly and 
that the object of summoning the arbitrator 
was specified in that application. 
on the 30th of May without any evidence ‘or 
rather without recording the statement of 
the arbitrator the trial Judge rejected the 
objections holding that the arbitrator had 
not depended -on any secret enquiry and 
that he had sufficient materials before him 
to dispose of the case and the Judge in 
disposing of this objection travelled into the 
merits of the case which he had no power 
todo. Withregard to the objection as to 
the award having been filed after the expiry 
of thetime fixed by the court the Judge 
merely observed that the. parties appeared 
before the arbitrator throughout the pro- 
ceedings and it was not open to them to 
say that the arbitrator did not apply to the 
court each time the proceedings were 
adjourned:-by him. * > 


Now, these two are important objections 
and thé first one particularly could not be 
disposed of by the learned Judge without 
evidence and the arbitrator was the best 
witness to give evidence on the subject. 
The plaintiff therefore, had every justi- 
fication for applying to the court to 
summon the arbitrator. The conduct of 
the courtin not summoning the arbitrator 
under the circumstances was not only a 
material irregularity but it was an illegality 
and the order passed by it filing the award 
and passing a decree on its basis was 
improper. On this ground alone this petition 
must be accepted. 


I set aside the order dated the 30th of 
May, 1932, passed by.the Subordinate Judge, 
and direct him to proceed with the objections 
of the plaintiff after examining the arbitrator 


and such other witnesses as may be produced. 
by the paréies in support or in rebuttal of, 


the plaintiff's objections. The respondents 
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will pay the costs ofthe petitioner in this 
court. 
N. Order set aside, 


ee 


RANGOON HiGH COURT. 
Second Civil Appeal No. 252 of 1932. 
February 27,1933. 
- BAGULEY, J. 
TAN SAN MAR— APPELLANT 
versus 
U KYA ZIN - RESPONDENT. 


Evidence—Relationship of witness to ‘party, effect of 
—Transfer of Property Act (IV of 1882), s 5&—Mere 
preference of creditor, whether vitiates transfer. 

- The evidence ofa witness should not be discarded 


. merely because he is related to the plaintiff when ha 


isa man who prima facie must be regarded as res- 
pectableand reliable, [p. 33], col. 2.] f 

A transfer is not void under s, 43, Transfer of 
Property Act, where thereis nothing to show that 
the transfer was not made entirely in good faith, that 
isto say, that there was not full consideration for 
the transfer, even though the transferee may have been 
getting a preference over other creditors or possible 
creditors Chidambaram Chettiar v, Sami Ayyar (1) 
and IJakim Lal v. Mooshahar Sahu (2), ‘referred 
to. libid ] ; 

Second Civil Appeal against the decree of 
the District Judge, Mergni, dated October, | 
3, 1982. 

Mr. Kalyanwalla, for the Appellant. 

Mr. Aung Gyaw, for the Respondent. 

Judgment.—This appeal arises out of 
a declaratory suit. TanSan Mar attached 
in execution of a decree against Abdul 
Hamid and Ma Sha, a piece of land covered’ 
by arubber planting grant. The plaintiff 
U Kya Zin is Abdul Hamid’s father, and 
he applied for removal of attachment, but 
his application was dismissed, so he filed the 
suit from which the present appeal arises, 
asking for a declaration that he was the 
owner of the property; that it was not liable 
to-attachment and sale and that he might 
be given an order for refund of the costs 
in the miscellaneous proceedings. Thetrial 
Court dismissed his suit, but on appeal the 
learned District Judge found in his favour 
and gave U Kya Zin the declaration prayed 
for with costs in both courts; but although 
heseems tohave stamped his memorandum 
of appeal with the stamps necessary to obtain 
a refund of the costs asked for, the decree 
does not give him cosisofthe miscellane- 
ous proceedings, but no cross appeal has 
been filed with regardto this matter. The 
present appeal is filed by Tan San Mar and . 
is really on the evidence alone, The facts 
of the case are that Abdul Hamid, some- 
times referred to as Durhamed, was sved 
by Tan San Mar on 8th January, 1931,-on a 
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promissory note transferred to Tan San Mar 
by the original payees, Ma Shwe Ma and 
Maung Po Tun. A decree was passed in 
Tan San Mar's favour on 8th October, 1931. 
The promissory note itself is dated 3rd May, 
1928, and it was endorsed to Tan San Mar 
on 20th December, 1930. ; 

U Kya Zin claims this rubber estate by 
virtue of a registered transfer dated the 4th 
December, 1928, and the consideration for 
that transfer is the meney due on a promis- 
sory note dated the 10th September, 1927. 
There can be no doubt that, if’ the bona 
fides of that promissory note, dated the 
10th September, 1927, is established U Kya 
Zin has a very strong case indeed, for that 
promissory note is dated several months 
before. the. promissory note which 
forms the basis of Tan San Mar’s suit. “The 
present appellant casts doubt on the gen- 
uineness of the transfer because U Kya 
Zin is Abdul Hamid’s father and also be- 
cause the grant of the rubber estate was 
not transferred to him within a reasonable 
time after execution of the registered 
deed of transfer. From Ex. 2 it would seem 
that an application for transfer to U Kya 
Zin’s name was not made until llth Sep- 
tember, 1931. The reason for this seems to me 
to be that, although the grant was issued in 
Revenue Proceedings No. 33 of 1923-24, for 
some reason which is not clear,- the grant 
was not issued to Abdul Hamid until 12th 
January, 1931; so it is quite manifest that 
the grant could not have been transferred 
to U Kya Zin’s name before it was issued. 
The promissory note is sworn by U Kyaw 
Htu alias K. Ahmed. This man is a mem- 
ber ofthe Bar at Mergui and therefore, it 
must be assumed, known to both the Sub- 
Divisional Judge and the District Judge. 
His evidence is not seriously challenged in 
cross-examination, but the trial Court dis-* 
regarded his evidence, because he is U Kya 
Zin's son-in-law. The learned District 
Judge says that he does not find iteasy to 
believe that a gentleman, who is a Pleader, 
would lend himself to what can only be 
regarded as the fabrication of evidence, if 
the view taken by the lower Court is to be 
followed. 

To discard evidence mérely on the ground 
of relationship is rather a rule of thumb 
method of proceédings, particularly when 
the witness in question is personally known 
tothe Judge. If the District Judge from 


his personal knowledge of the witness thinks . 


that he is not a witness who would lend 
himself to perjury, even to help his own. 
father-in-law “financially, I must say that 


TAN SAN MAR V. U KYA ZIN. 


331 


on this point I agree with the learned 
District Judge. Unless there is something 
shown against the witness, I would not dis- 
card his evidence merely because he is re- 
lated to the plaintiff when he is a man who 
prima facie must be regarded as respectable 
and reliable. There is other evidence also 
of the plaintiff having paid Rs. 3,500 on 
behalf of Abdul Hamid inorder to get this 
rubber grant. The trial Court discarded 
this evidence because one of the witnesses, 
Tun Yin, isa brother of the plaintiff and 


Soe Bon, the other witness, could not be. 


relied on, as Tun Yin said that only three 
of them, Kya Zin, Abdul Hamid.and him- 
self, came to the office to pay the purchase 
price. This comment on the evidence is 
not quite accurate. Tun Yin says he ac- 
companied Kya Zin to the office of-the 
Deputy Commissioner to pay the purchase 
price. Abdul Hamid was present in court 
when the purchase money was given to the 
court, and he goes on. to say: i 

“Only three of us, U Kya Zin, Abdul Hamid and 
med, were present in court at the time of the pay- 

en 


Soe Bon does not say that he was pre- 
sent in court with the other three when 
the money was paid. He says ‘in cross- 
examination: 

“I did not enter the room of the Deputy Commis- 
sioner when U Kya Zin and others went in to pay 
the money. I remained outsido, and I saw the pay- 
ment from outside,” ` l 


With this evidence to support U Kya Zin 
with regard to the initial debt and therefore 
the bona fides of ihe promissory note for 
Rs. 4,500, I do not consider that it can be 
held that U Kya Zin has. failed toprove 
this promissory note and therefore that he 
was a creditor of Abdul Hamid before 
Abdul Hamid incurred the liability which 
forms the basis of Tan San Mars decree, 
It is true that Abdul Hamid and U Kya 
Zin are related, but that alone is insufficient 
to hold that the transaction is entirely 
fraudulent. The appellant referred to 
Chidambaram Chettiar v. Sami Aiyar (1), 
the head-note of which seems to be rather 
against him, for it says that: f 

“there is nothing in the statute of Elizabeth or in 
s. 53, Transfer of Property Act, to prevent a debtor ' 


giving preference toa creditor if nothing is. done to 
affect the other creditors injuriously." j : 

It was further held that: | 

“where a transfer, though in part for valuable con- 
sideration, is, as regards the other part, only an 
arrangement to defeat creditors, it is wholly void’ 
against the creditors * * * *." : 

In the present case however it seems to 
me that there is nothing to show that the 


, rubber garden is worth more than the price 


(Q) 30M 6.” - . 
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which he paid for it. Reference was also 
made to Hakim Lal v. Mooshahar Sahu (2). 
In. the head-note of this I find, : 

“If the transfer is for valuable consideration and 
“is made with a full intention that the property should 
be parted with, and not as a cloak for retaining a 
benefit to the grantor, it will be valid as against a 
creditor, though the object ofthe transfer may have 
been to defeat an impending execution.” 


I see no reason to suppose that this trans- 
fer was not made entirely in good. faith, 
that is tosay, that there was not full con- 
sideration for the transfer even though 
Kya Zin may have been getting a preference 
over other creditors, or possible creditors. The 
money was duetohim. The area of therub- 
ber land is 434 acres, and rubber land is 
dear nowadays at Rs. 100 an acre. I there- 
fore dismiss the appeal with costs. 

A. $ Appeal dismissed. 

(2) 3t O 993; 110 W N 839. 





ALLAHABAD HIGH COURT. 

First Civil Appeal No. -336 of 1929. 

i March 2, 1933. 

__ Kane, J. 

Musammat HALIMAN AND ANOTHER 

—DEFENDANTS—ÅPPELLANTS 

p VETSUS 
Musammat MEDIYA AND ANOTHER 

: —PLAINTIFFS—-RESPONDENTs. 

Court Fees Act (VII of 1870),s.7 (v) ib), (dj— 
Khewat khata, whether an estate—Suit for posses- 
sion of fractional shares of khewat khatas—Court- 
fee payable—Market value of fractional shares. 

Akhewat khata though separately assessed with 
revenue cannot be held to be an ‘estate’ within 
the meaning ofs. 7 (v), Court Fees Act: nor can it 
be said to be a ‘definite shareof an estate’. [p. 233, 
col, 1.] 

The court-fee payable for a suit for possession 
of an entire khewat khata, is ad valorem under 
s. 7 (v) (b), Court Fees Act, upon five times the 
revenue assessed upon the khata, inasmuch as a 
khewat khata is a part of an estate and is separate- 
ly assessed with revenue. [ibid.| 

But where the suit is for fractional shares of 
khewat khatas the fractional shares not being 
recorded as separately assessed with revenue, 
a 7 (v) (d), applies, and the court-fee is payable on 
the market value of the-fractional shares, [ibid.] 


Dr. N.U. A. Siddiqui, for the Appel- 
lants. 

Mr. S.-Majid, Ali, for the Respondents. 

Judgment.—This is reference under 
s.5 of the Court Feés Act. ` i 

The suit was for possession of fraction- 
-al,shares of certain’ khewat holdings 


“<2 (Khatas) of zemindari land. The question 


whether under s.7 (v) (6) ofthe Court Fees 
Act the value of the subject-matter should 
be deemed to be five times the proportion- 
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ate share of the Government Revenue 
assessed upon the khewat khatas, or whe- 
ther it should be the market value of the 
land in suit under s. 7 (v) (d) of the Act; 
Under s. 7 (v) (b), where the suit is for pos- 
session of land, and where the land forms 
ah entire, ora definite share of an estate, . 
paying „annual revenue to Government, or 
forms-part of such estate, and is recorded in 
the Collector's register as separately as- 
sessed with such revenue and such revenue 
is settled, but not permanently, then the 
value of the subject-matter shall be deemed 
to be five times the revenue so pay- 
able. 

It is argued for the appellant that the land 
insuit forms definite shares of an estate, 
which aré recorded in the Collector's re- 
gister as separately assessed with revenue, 


“and, therefore, thevalue should be deem- 


edto be five times the proportionate share 
of the revenue payableupon the fractional 
shares claimed. The decision depends 
upon the meaning of the word “estate” in 
this clause, The word “estate” has been 
defined in the “explanation” as follows: 

“The word ‘estate’, as used in this paragraph, 
means any land subject to the payment of revenue, 
for which the proprietor or farmer cr raiyat shall 
have executed a separate engagement to Govern- 
ment or which, inthe absence of such engagement 
shall have beenseparately assessed with revenue.” 

A perusal of the United Provinces Land 
Revenue Act, 1901, and ofthe rules con- 
tained in Board's Circular No. I-l, estab- 
lishes the facts that the unit of land for the 
purpose of the assessment of revenue is a 
mahal, and that a separate engagement is 
demanded from the lambardars or proprie- 
torsof every mahalin respect of the re- 
venue assessed upon the mahal Itis true 
that the khewat khatas in question are 
entered inthe Revenue Records as being 
separately assessed with revenue, that is, a 
certain amount of revenue is recorded as 
being payable in respect of each khewat 
khata. Nevertheless, I think that a khewat 
khata cannot be held tobe an ‘estate’ with- 
in the meaning of this clause for the 
reason that no separate engagement has 
been executed in respect of each khewat 
khata. It appears that the settlement 
officer distributes the revenue assessed on 
each mahal over the several- properties 
recorded separately in the khewat in ac- 
cordance with the provisions of s. 67-A of 
U. P. Land Revenue Act. This section was- 
only inserted in the Act by an Amending 


‘Act of the year 1929, but the practice of 


distributing the assessment of the mahal 
over its component parts (thoks paitis or 


š A e 
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khewat khatas) had previously been in 
force under the authority. of rules contained 
in Board Circular No, I-l. I think it is 
clear that although each khewat khata is 
recorded as separately assessed with reve- 
nue, nevertheless it cannot be held to . be 
an ‘estate’ within the meaning of the clause 
because no separate engagement has been 
entered into between Government and- the 
proprietors in respect of the revenue gesses- 
sed upon the khewat khata. 

It cannot be held that the khewat khata 
has been separately assessed with revenue 
“inthe absence of such engagement” kte- 
cause the proprietors of the mahal must 
have executed an engagement for the 
revenue assessed uponthe mahal: and the 
khewat khatais a part of the mahal. I 
think itis established, therefore, that a 


khewat khata is not an ‘estate’ within the - 


meaning of s. 7 (v). 

Further, I think it is clear that a khewat 
khata is nota ‘definite share” of an estate, 
as it is not a “definite share” of the mahal. 
It is merely a part of the mahal but not a 
fractional share or definite share of the 
mahal, although it is assessed with a 
definite share ufthe revenue assessed upon 
the mahal. It follows that a fractional 
share of a khewat khata is nota “definite 
share” of an estate. < 

A khewat khata is, no doubt,a part of 
an estate and it is recorded as separately 
assessed with revenue. So if the suit were 
for the possession of an entire khewat khata 
the court-fee would be payable ad valorem 
under s. 7 (v) (6) upon five times the reve- 
nue assessed upon the khata. But ‘in the 
present case the suit isfor fractional shares 
of khewat khatas. Thosefractional shares 
are not recorded asseparately assessed with 
revenue. The conclusion seems inevitable 
thats. 7 (v) (b) does not apply to the facts of 
case. On the other hand s.7(v) (d) seems 
clearly applicable. The fractional shares 
of khewat khatas are parts of an estate 
(mahal:, but are not “definite shares” of the 
estate and are not recorded as separately 
assessed with revenue. Therefore, under 
s. 7 (v) (d) the court-fee is payable on the 
market value of the fractional shares. 

It is conceded that the practice hitherto 
has been totreat the khewat khata ás an 
‘estate’ on the ground that it is recorded in 
the Collector's register as being separately 
assessed with revenue and that, therefore, 
if a fractional shareof the khewat khata 
isin suit, the court-fee is treated as pay- 
able under s. 7 (v) (6)on five times the 
proportionate amount of revenue. Accord- 
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ing to the Chief Inspector of Stamps, this 
practice is not sanctioned by the Act itself 
but is based upon the authority ofan old 
Government of India Notification, viz., Noti- 
fication No. 1746 dated the 4th of April, 
1889, under which the Government of 
India in exercise of the powers conferred 
by s. 35 of the Court Fees Act, 1870, were 
pleased to direct “that when a partof an 
estate paying annual revenue to Govern- 
ment under asettlement which is not per- 
manent, is recorded in the Collector's re- 
gister as separately assessed with such 
revenue, the value of the subject-matter 
of a suit forthe possession of or to enforce 
a right of pre-emption in respect of, a 
fractional share ofthat part shall, for the 
purpose of computation of the amount of 
the fee chargeable in the suit, be deemed 
notto exceed five times such portion .of 
the revenue separately assessed .on that 
part as may be iateably payable in 
respect of the share.” 

On the strength of this notification. the 
court-fee would be cumputed in.the present 
case on the revenue payable in proportion 
to the fractional shares. 

The argument on behalf of the Ciown 
is that inthe absence of such notification 
the court-fee would be payable in this 
case not on five times the proportionate. 
share of revenue but on the market value 
under s. 7 (v) (d), It is argued with some 
force that were s. 7(v)(b) applicable to 
cases of this sort, thenthere would have 
been a necessity for issuing the notifica- 
tion. I have already given reasons for 
holding that s. 7 (v) (b) doesnot apply to 
this case, and certain rulings have been 
cited in support of this conclusion. In 
Haidar Ali v. Sondha (1) it was held that 
in asuit fora share of a holding, not 
a definiteshare in an estate paying an- 
nual revenue to Government, the stamp 
must be calculated uponthe value of the 
land under s. 7, cl. (v)(d) and-not on the 
revenue under cl. (v) (b), there being no 
.provision in the Court Fees Act for the 
‘valueof .a fractional part of a. holding, 
‘which is recorded in the -Collector’s register 
as separately assessed with land revenue, 
being calculated onthe land revenue. The 
reason for the decision seems to have been 
that although the holding was recorded in 
the Collector’s register as separately asses- 
sed with land revenue, it was nevertheless | 
not an ‘estate’ within the meaning of ‘the 
clause, and therefore,s.7 (v) (b) was not 


applicable. ‘This ruling was, followed in 
(1) 102P R 1880, 


pi 
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‘Jianv. Nadir Nishan (2). It may be that it 
was in view of ‘these’ rulings 
Government of India Notification of 1889 
was issued; However that may- be, it 
seems cledt that under this Government of 
India Notification, the court-fee in-the pre- 
Sent case would rightly have been calculat- 
ed upon five times the proportionate amount 
of-revenue. The Chief Inspector of Stamps 
points out that in the United Provinces, the 
Notification of 1889isno longer in force. 
Under the Devolution Act of 1920, the Local 
‘Government were given authority to issue 
notifications under s. 35 of the Court Fees 
Act in respect of the territories under their 
administration. Thé power to issue- noti- 
fications must: inċlude thé power to cancel 
notifications previously issued. The Local 
Government of the Uniled Provinces did 
in factissue-a Notification No. 1231 dated 
the 11th October, 1923, under s..35 of “the 
-Court Fees Act, as amended by .the 
Devolution Act. Inthis notification they 


'-gavea list of cases in which the Gover- 


nor in Council had been pleased to make 
certain reductions and remissions in court- 
fee andit was expressly stated that this 
notification was issued in supersession of 
all previous notifications. under. that section. 
‘The U. P. Notification did not include 
‘any remission or reduction corresponding to 
‘that’ made by the Government of India 
‘Notification of -1889: Whether this omis- 
sion was intentional, or due to an oversight, 
is immaterial from my point. of view. 


. "Phe fact remains that the Government of 


PAK. 


the United Provinces cancelled the Notifica- 
tion of 1889 undér “which the'court-fee, in a 


‘ease of. this sort, could be computed on five 


times the proportionate ` revenue. The 
result “is that we` must ‘now ‘follow ‘strictly 
‘the provisions ‘of- the Act" itself and, for 


reasons given above, I Holdthat s.7-(v) (6) ~ 


is not applicable tothe facts of -this case 


- and the court-féé must’ be* paid’ upon -the 


market value of the property under ’s, 7 (v) 
d ; - $ e . z 2 $ 

; ere ‘rulings-of this High * Court have 
been referred ' to on behalf of the appellant, 
put I do not think that’ any of them 
supports his'argument; In Reference under 
the Court Feés Act; 1870, s. 5 (3)it was held 
that the court-fee in respect of separate 


- plots of land which did’not constitute any 


‘definite fraction df a-diatinct -révenue pay- 


_ ting. area and were not themselves geparate- 

. Ty ‘assessed to revenue, should be paid on 

‘thé market value of the land and noty as is 
ie PETE 1 me 


` (2) 6 P R 1883. : 
(3) 164.493; A W N 1894, 124, 
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the case where -the suit “is for :a- definite 
fractional share,on fivetimes the Govern- 
ment Revenue. The ruling relates to sepa? 
rate plots: of land, andthe decision 'is thah 
the court-feeis payable on the market, 
value of theland,so prima facie it has. no” 
bearing on the present case,- but the learn- 
ed Advocate for the appellant has relied 
upon ` certain observations made by the 
Taxing Officer which were endorsed by the 
Taxing Judge, Inmy opinion, the observa- 
tions madedo not help -the appellant be- , 
cause they are based upon the Government 
of India Notification of 1889 which has now 
been cancelled. There seems to be no rul- 
ing of this court whichis directly in point 


-and it seems unnecessary to refer to -any 


-cases which were decided before -the cancel- 
lation ‘of the Government of India Notifica- 
tion of 1889. 

Under the present law it appears that 
certain’ anomalies will arise. The court-fee 
in a suit for possession. of an entire khewat 
khata would probably be less thanin a’ 
suit for possession of half the khata. 

Tf the contention for the Crown is accept- 
ed as correct, a8 I think it must be, then the 
result is that these anomalies must be ac- 
cepted and the present practice must be 
altered, unlessthe Local Government. think 
fit to issue a notification under s.35 of the 
Court Fees Act on the lines of the Govern-. 
ment of India Notification of 1889. In my 
opinion s. 7 (v) (b) is not applicable and 
there isno notification under 8. 35 to be 
taken into account; so s.7 (v) (d) applies 
and the court-fee must be paid on the 
market value of the property in suit. -I 
allow three months to the parties for making 
good the deficiency in court-fees. 

"Neds Appeal accepted. 


LAHORE HIGH COURT. o 

Second Civil Appeal No. 1705 of 1982.. . 
March 29, 1933.. 

i Jar LAL, J. < 
MOHAMMAD YAQUB—PLAINTIFF 
es - | APPELLANT j 

versus ae, A 
MOHAMMAD FAZAL-— DEFENDANT— .° 
: RESPONDENT. boar 
Civil Procedure Code (Act V of 1908), s. 11—Court 
which decided first suit not competent to: ry second 
‘guit—Decision, ‘whether res judicata—Res judicata 
-under general principles, scope of. ` - 


` 


. The bar by res judicata would not operate unless 


the court which decided the, -preyious, suit had juris- 


diction to try the later case. 


“gs 11, Oivil Procedure Code 
~ Muhammad Umar (1), not followed. Gokal Mandir v. 
. Padmanitnd Singh (2), Firm Nathu Mal Manohar Lal z 
v Firm Lachhmi Narain Gauri Shankar (3), Hussain ~ 


- 1983.. 


_ The general principles of res judicata cannot be 
invoked soas to override the” express provisions of 
Salibzadt Begam v. 


Shah v. Ghulam Nabi Shah (1), Ata Mohammad v. 
Allah Bakhsh ‘5) referred to. 


Secohd Civil Appeal from the decreesof 
the District Judge, Ambala, at Simla, 
dated August 4, 1932, affirming that 
of the Subordinate Judge, First Class, 
Ambala, dated January 18,1932. 

Mr. Achhru Ram, for the Appellant. 

Mr. M.C. Mahajan, for the Respondent. 

dJudgment.—tThe dispute in this second 
appeal is between two brothers. The ap- 
pellant instituted the suit out of which this 
second appeal has arisen for recovery of 
arrears ofrent and for a declaration that he 
was the owner of the house in dispute by 
virtue of a partition effected between the 


two brothers on the 10th of November, 1919, 


and that after the partition he had rented a 
portion of the house to the defendant but 
thelatter was denying the factumof the 
partition and consequently the title of the 
plaintiff to the house and had also refused 
to pay the rent. The svit was also for 
possession of that portion of the house 
which was alleged to have been rented to 
the defendant and was admitted to be in his 
possession. The defendant denied the 
factum of partition and further- contended 
that the suit was barred by res judicata. 

It appears that previously the-plaintiff 
had instituted a` suit for possession of that 
portion of the house ‘which was in defen- 
dant’s possession as a tenant according to 
the plaintiff's allegation and also for re- 
covery ofthe balance of rent. That suit 
was dismissed onthe ground that the rela- 
tionship of landlord and tenant had not 
been established. The District Judge has 
held that if it was opento him to find whe- 


-- sof. NARAYANA IYENGAR V: K. Y. DHSIKACHARIAR. 


`- 335 

caia. -Inthat caseit was held thats. 11 of 
the Civil Procedure Code was not exhaustive 
and that the rule of res judicata may be 
invoked under general principies of law. 
This case appears to support the view of the 
District Judge. Gokal Mandir v. Pudma- 


` nund Singh (2) and Firm Nathu Mal Manohar 


Lal v. Firm Lachhmi Narain Gauri Shan- 
kar 96 Ind. Cas. 910 (3) a judgment of a Divi- 
sion Bench of this court, Hussain Shah v. 
Ghulam Nabi Shah 108 Ind. Cas. 623 (4) 
by a Judge in Chamber of this 
court, and Ata Muhammad v Allah Bakhsh 


- (5), ajudgment of a Division Bench of this 


court, however, seem tolay down that the 
general principles cannot be invoked to 
override the express provisions ofs, 11. That 
section clearly provides that the bar by res 
judicata would not operate unless the court 
which decided the previous suit had juris- 
diction to try the later case. Lal Mohan 
Dhupi v. Ram Lakhmi Dassya (6) and 
Secretary of Statev. Chunt Lal (7), do not 


_appear to materially assist the respondent. 


In my opinion the present suit was not 
barred by the rule of res judicata and, in 
view of the finding of the District Judge 
I accept this appeal and setting aside the 
decree of the courts below grant the plaintiff 
a decree for possession and declaration 
prayed for but dismiss the suit. for the 
the recovery of rent or compensation for use 
and occupation. The parties shall bear 
their own costs throughout. - 
Appeal accepted.’ 


A. 
(2) 29 0707; 291 A196;6 O W N 825; 4 Bom LR 


-~ 793; 8 Sar P O 323 (P C) 


ther or not there had been a partition bet- - 


ween the two brothers he would have 
answered the question in the affirmative but 
as inthe previous case this matter was put 
in issue and the plaintiff's suit was dismis- 


It was conceded before me andit appears 
tohave been conceded in the courts below 


` sed, he was precluded by rule of res judicata - 
“ from deciding the question. 


that the present suit was not cognizable by - 


the court which decided the previous suit. 


The learned District Judge, however, rely- ` 


ingupon Sahibzadi Begam v. Muhammad 


Umar (1), has applied the rule of res judi- . 


(1) 96 Ind Cas 1002; 8L 15; 2 Lah Cas 281; AIR 
1926 Lah 603; 27 P L R 504, 


(3) 96 Ind, Cas. 910; A I R1926 Lah 670. 

(4) 108 Ind Cas 623. 

t5) 126 Ind Cas 591; A I R 1930 Lah 50]; Ind R 
(1930) Lah 783, > ; 

(6) 137 Ind Cas 46; A-IR 1932 Cal 271;350 WN 
1203; Ind Rul (1932) Cal 261; 59 O 636 

(7) 131 Ind Cas 364; A IR 1931 Lah 207; 12 LLG 
280; 32P LR 821; 12 L 117; Ind Rul (1931) Lah 
460. 


MADRAS HIGH GOURT. 
Civil Revision Petition No. 721 of 1929. 
February 28, 1933. 
BRASLEY, C. J., AND BaRDSwELL, J. 
S. NARAYANA IYENGAR—PETITIONER 
VETSUS 

_K. V. DESIKA CHAIAR—RESPONDENT. | 

Madras Religious Endowments Act (XIV of 1980), 
s 78—Order for delivery of possession—-Non-com- 
pliance—Power of District Court to enforce its order 
by giving delivery of possession—J urisdiction—Inherent 
jurisdiction to enforce orders—Civil Procedure Code 
(Act Y of 1908), s 151. ey 

Where an order has been made by the District 


Generel (1), referred to. 


. ~ ~ w 4 


oe 
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Court-under s. 78 ofthe Madras Religious lindow- 
ments Act for delivery of possession, if the obstruct- 
or disobeys that order, the District Court has power 
"to enforce its order by causiug delivery cf posses- 
sion tobe given by an officer of tLe court. 
When once a court is given a jurisdiction, the 
necessary consequences flow from its exercise of 
such jurisdiction without any express words, 
National Telephone Company Limited v. Postmaster 


Petition under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the District Court, Tinnevelly, dated 
November 20, 1928, and made in E. 
P. No. 22 of 1928in O. P. No. 79 of 1927. 

Mr. K. V. Sesha Ayyangar, for the Peti- 
tioner. 

Mr. R. Krishnaswamy, for the Respond- 
ent. 

Beasley, C. J.—This petition, at the 
instance of Krishnan Pandalai, J., has been 
referred to a Bench although our learned 
brother himself felt very little doubt that the 
order inthe case was wrong. | 

The facts of the case are that under s. 
73 of the Madras Religious Endowments 
Act the petitioner, being a trustee of a 
temple, appointed underthe Act, obtained 
an order from the District Court against 
an obstructor directing him to deliver up 
the temple and ils properties to the peti- 
tioner. The obstructor disobeyed that 
order. The petitioner then applied to the 
District Court to cause delivery of posses- 
sion to be given to him by an officer of 
the court The learned Dis rict Judge 
was of the opinion that he had no jurisdic- 
tion to pass such an order because the provis- 
ions of the Civil Procedure Code have not 
been made applicable to the Religious 
Endowments Act which in his opinionis a 
self contained Code dnd the order contemplate 
ed under s. 73 of. the Act is not a decree 
“which can be enforced under the provis- 
ions of the Civil Procedure Code. Section 


78 of the Act enables the court on applica- . 


tion by a person appointed a trustee by 


the Committee or the Board in accordance. 


with the provisions of the Act and on 
production of the order of appointment to 
order the delivery to such person of pos- 
session of the mutt ete., where such person 
is résisted in or prevented from obtaining 
such possession. Ifthe view of the learned 
District Judge is correct, it means that, 
although the court may make an order 
for delivery of possession, it cannot enforce 


its order. That it seems to me, is a position 


that can hardly have been intended by 


S. NARAYANA, IYENGAR V. K. Y. DusikaoMARiAR, . i 


l uto 


orders for the delivery. of possession, have 
impliedly granted the power of doing all 
acts necessary to the execution-of its order.. 
(Maxwell on Interpretation of Statutes, V, 
Ed. 575). It is obvious that the power to 
make orders would be useless if these~ 
gould not be enforced. In National Tele- 
phone Co. Ltd., v. Postmaster General (1), 
Viscount Haldane L. C. at p. 552* 
stated :— = ; 
“When a question is stated to ba referred to an 
established court without more, it, in my opinion, 
imports that the ordinary incidenta of the procedure 
of that court are to attach, and also that any 


` general right of appeal from its decision likewise 


attaches.” f 
At p. 555* Lord Atkinson stated : 

_ “It is simply the question of extending the 
jurisdiction of an existing court of Law, with all 
its incideuts including a right of appeal, to a new 
matter closely resembling in character,those matters 
= which it has already jurisdiction asa Court of 
aw, 


and at p. 557° Lord Shaw stated: 

“In the general case, when a court of Record 
which the Railway and Canal Commission is by 
the Act of 188%, s. 2, becomes possessed, by force 
of agreement and statutes, of a reference to it of 
differences between parties, the whole of the statutory 
Conseqnences of procedure before such a court 
ensue 


This case shows that, when once a court 
is given a jurisdiction, the necessary con- 
sequences flow from its exercise of such 
jurisdiction without any express words. 
In my opinion, the learned District Judge 
came to a wrong conclusion in this case 
and the court's order can be enforced in 
the usual way in which orders for the 
delivery of possession are enforced. This 
Civil Revision Petition must, therefore, be 
allowed with costs both here and in the 
court below, the order of the lower Court 
set aside and the case remanded to the 
poe Court for disposal according to 
aw. 


Bardswell, J.— I agree. 


Petition allowed: 
AN, Case remanded. 


(1) (1913) A O 516: 82 LJ KB 
562; 57 S J 661-29 T L R637. 
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‘ the Legislature which must, in giving the 
, court jurisdiction under s. 78 to make ` 


. i 
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|. LAHORE:HIGH COURT. 
Miscellaneous Second Civil Appeal No. 1036 
of 1932. 
January 31, 1933. 
BHIDE, J. 
FAZAL DIN—APPELLANT 
VETSUS . 
THAKAR SINGH AND OTHERS — 
RESPONDENTS. 

Provincial Insolvency Act {V of 1930), ss. 4, 75— 
Sale of insolvent's holding—Sale held invalid by 
Revenue Court—Petition for refund of sale price— 
Question of title triable under s. 4—Appeal, com- 
petency of—Appeal, if can be treated as revision + 

Where the Insolvency Court- held that a holding 
was saleable and it was accordingly sold tothe pur- 
chaser, but thesale was subsequently held to be 
invalid by a Revenue Court at the instance of the 


landlords and the purchaser claimed refund of the. 


sale price : 

Held, “that the purchaser was not challenging the 
correctness of. the decision of -the Revenue Court 
but hisclaim waspurely basedon the ground of 
equity and as no question of title triable under 8. 4, 
Provincial Insolvency Act, was involved, no appeal 
lay from the order dismissing the petition for 
refund. 

, Held, also, on the facts that there was no adequate 
ground forrevision andthe appeal could not be 
treated as a revision petition. 


Miscellaneous Second Civil- Appeal from 
an order of the District Judge, Gujranwala, 
dated the 28th April, 1932, affirming that of 
the Senior Subordinate Judge, Gujrat, 
dated the 25th January, 1932. ` 

Mr. Muhammad Amin, for the Appellant. 

Mr. Ram Lal Anand, for the Respondents. 


Judgment.—This is an appeal arising 
out of insolvency proceedings. Certain 
land belonging to the insolvent Thakar 
Singh was sold. The insolvent claimed 
that he had occupancy rights under s. 6 of 
the Tenancy Act in this land,-but the 
learned District Judge after enquiry found 
that the occupancy rights were under s. 5 
only and were, therefore, liable to be sold. 
The land was accordingly sold for Rs. 1,500 
_ to one Fazal Din and the amount was re- 
covered by the Receiver. The landlords 
subsequently instituted a suit against Fazal 
Din for possession of the land on the ground 
that the occupancy rights were under s. 6 
and could not be sold,vide s. 56 of the Punjab 
Tenancy Act. The suit succeeded and 
Fazal Din was then deprived of the land. 
Fazal Din then made an application to the 
Insolvency Court for refund of the sum of 


Rs. 1,500 which had been recovered from. 


him as the price of the land and was lying 
with the Receiver. The learned District 
Judge, however, held that Fazal Din him- 
self was to blame in not contesting the suit 
of the landlords and in not making the Re- 
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ceiver party to that suit. He was of opinion. 
that as the Receiver was not a party to the 
suit by the landlords, he was not bound by’ 
the decree passed by the Revenue Court and 
the money was, therefore, not liable to be* 
refunded. The learned District Judge ac-- 
cordingly dismissed the petition of Fazal 
Din for refund of the sum of Rs. 1,500.and 
fiom this decision the present appeal has 
been preferred. : 

_ The order under appeal was passed by 
the Senior Subordinate Judge, Gujrat, in 
the exercise of his insolvency jurisdiction, 
and was confirmed by the District Judge. 
on appeal. The first point for consideration 
in the circumstances is whether an appeal; 
lies. The learned Counsel for the appellant’ 
has urged that a question of title. triable 


unders. 4 of the Frovincial Insolvency Act, . 


1920, is involved and hence an appeal is 
competent under s. 75 of the Act. I do not 
think this argument has any force. There 
is no doubt that the occupancy holding be- 
longed to the insolvent Thakar Singh. The 
Insolvency Court decided that it was sale- 
able and the holding was accordingly sold 
to Fazal Din. The sale was subsequently 
held to be invalid by a Revenue Court at 
the instance of the landlords and the only 
point for consideration is whether the ap- 
pellant is entitled to a refund of the: pur- 
chase money. The appellant is not chal- 


lenging the correctness of the decision of ` 


the Revenue Court. He is basing his claim 
purely on grounds of equity. I am unable 
to see that any question of title triable un- 
der s. 4 of the Act is involved in these cir- 
cumstances. oer 
It was next requested that the appeal 
may be treated as a petition for revision. 
It is urged that the order of the courts be- 
low ia contrary to law, as Fazal Din being 
deprived of the land, is entitled. in equity 
to get back his money. But it appears that. 
Fazal Din is himself to blame for the si- 
tuation in which heis now placed. The 
learned Counsel who appeared for Fazal 
Din had to admit that there was nothing 
on the record to show that the occupancy 
rights were under s. 6 at all. The Insolv-~ 
ency Court carefully considered the evi- 
dence (including the entries in the revenue 
record) and came to the conclusion that the 
occupancy rights were not under s. 6 (vide 
Order dated 15th June, 1924, cf the District 


“Judge, when the case was at first before him 


as Insolvency Judge). Thesuitin the Re- 
venue Court was not contested by Fazal 
Din and the point seems to have been lost 


‘sight of by the Revenue Court, It appears 
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from Fazal Din's- statement that he filed 
an appeal but compromised the case with 
the landlords. The learned Counsel for’ 
Fazal Din was unable to say why he adopt- 
éd this course when the order of the In- 
solvency Court was in his favour and there 
was (apparently) no evidence-to the con- 
trary. There is therefore, reason to think 
that Fazal Din has not acted bona fide in 
the matter. _ By virtue of the sale of the 
occupancy rights, the creditors are now en- 
titled to get the money and I do not see 


any good reason why they should suffer for 
Fazal Din’s negligence, 


I hold that no appeal is competent and 
that there is also no adequate ground for 
interference in revision. But in view of all 


the circumstances, I leave the parties to 
bear their costs in this court. 


Ne Order accordingly. 


CALCUTTA HIGH COURT. 

Civil Appeal No, 254 of 1930. 

-` December 5, 1932. 
©. C. Guosz anv S, K. GHosr, JJ. 
JOTINDRA NATH ROY CHOWDHURY — 
ii DEFENDANT ~ APPELLANT 


VETSUS 
` RAJLAKSHMI DEBI—Praintrer— 
© RESPONDENT. 
- Will—Probate, granting of—Duty of Court—Con- 
struction of will—Will, if can be presumed a forgery 
from consideration of contents—'Due execution’, how 
to be proved—Méntal capacity of testator at time of 
execution challenged—Duty of ‘court~Non-existence 
of will atdeath of testator—Presumption— Practice 
Findings of court of first instance not to be over- 
looked—Attestors, if to be called in to prove due ex- 
ecution. i . | 
. In granting probate the court must be satisfied 
that the testator knew and approved of the contents 
of the will atthe time he signed the same and if 
the circumstances be as excite one's suspicion, the 
fact of “ due “execution ” of the will by the testator 
is sufficient to prove that he knew and approved of 
its contents. But this last proposition is subject to 
one qualification, namely, that although the testator 
<. did know and approve of the contents of the will, 
the will may yet be refused probate if it be proved 
that anyfraud or “undue influence” had been 
practised or exercised on the teslator in obtaining 
execution :of the will. Further, a will procured by 
a party who is benefited by it is not void, but this 
circumstance forms a just ground of suspicion 
‘gainst the document and calls upon the court to be 
vigilant and jealous and unless clear and satisfactory 
, ‘Proof be given that the will contains the real in- 
. tentions of the testator, such will should not be ad- 
mitted to probate. [p. 311, col. 2.] 
‘ "Where & will is propounded the onus probandi 
is on the party who propounds the will, It is for 
him to-show: that itis theact of the testator and the 
first point to be ascertained is whether the will was 
duly executed, If due execution is established the 
-next -point for consideration is whether at the date 
‘of the death ofthe testator the will was 
¡ence ;.and, if it was. not, then . 


face presumption is that it was destroyed’ by the 





. 
Ly 


in exist- 
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testator with intention to revoke. This presumption 
is one which isaiways rebuttable by the production 
of further and other evidence, [p. 310, col, 2; p 341,. 
col. 1. ë 
Whore the mental capacity of the i 
challenged by evidence ‘to the effect that it ib 
very doubtful whether the testator’s stale of mind 
at éhe time of the execution was suchthat he could 
have “ duly executed" the will in question, _ the 
court must be satisfied before granting probate that 
the testator was of sound disposing mind and did: 
know,,and approve of thse contents of the will, [p. 
341, col, 1.] ` : 
In considering. whether a will should be admitted to 
probate or-not it is of the very first importance that a 
willis not to be presumed to be a forgery primarily, 


testator is 


from a consideration of its contents, nor is it permissi- 
bleto hold that the contents of the will are eo extra- 
ordinary that the court may safely allow that 
circumstancé:to over-balance the direct or positive 


evidence as regards the execution of the will, |p. 
319, col. 2. 


The teh Court should not overlook or minimize in 
any way the effect of the findings of the court of first 
instafice which had an opportunity òf seeing the wit- 
nesses for itself and for coming to a conclusion one 
way orthe other as to whether or not the will ad been 
executèd in such circumstances as would entitle the 
applicant to obtain probate. [p. 340, col 2.) wee 

Ordinarily a party propounding a will is bound to 
call one at least of the attesting witnesses, if he can be 
produced, to prove “due execution.” But if such 
witness fails to prove “due execution” the pro- 
pounder is bound to call the other attesting witness 
or other attesting witnssses although the propounder 
may know that the other witness or the other attesting 


witnesses are adversely disposed to the propounder, 
[p. 341, col, 1.] f 


‘Civil Appeal against the decree’ of the 
Sub-Judge, Third Court, 24-Pargannas, 
dated August, 30, 1930. - seh 

‘Messrs. Sarat. Chandra Roy Chawdhury, 
Kali Kinkar Chakravarty, Radhika Charan 
Chatterjee, Radhabinode Pal and Prem 
Ranjan Roy Chowdhuri, for the Appellant. 

Messrs. - Rashindra Nath Sarkar and 
Narayan Chandra Kar, for the Respondent, 

GC. C. Ghose, J.-This is an appeal 
against the judgment and decree’ of the 
learned Subordinate Judge, Third Court, 
24-Pargannas, dated 30th August, 1930, 
by which hegranted probate of the will of 
one Jogendra Nath Roy Chowdhury of 
Behala, The will is dated 23rd April, 1910. 
The testator died on 17th August, 1998, 
The application for probate was filed by 
his widow Srimati Rajlakshmi Devi in 
court on 22nd April, 1929. The will in 
question is @ registered will and 
1 appearsfrom the Sub-Registrar’s èen- 
dorsement that it was registered on the day 
ofits execution. It appears that the 
testator had been married four times and 
the present applicant Srimati Rajlakshmi 
Debi was hisfourth wife. The other’ wives 
‘of ihe testator had all died before the tes- 
{ators marriage with Rajlakshmi, But 
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there was a son by the third wife, named. 
Jatindra Nath Roy Chowdhury. This 
lastnamed person is the present objector 
in these proceedings. 

In the said will the testator stated that 
Jatindra had been residing as a member 
ofthe family of his younger brother 
Rajendra Nath Roy Chowdhury and had 
throughout been disobedient and had not 
given him any satisfaction whatsoever by 
hisconduct. Thetestator however thought 
it proper to bequeath toJatindra one- 
half of his share in the ancestral ejmali 
dwelling house including tanks etc., as 
also the entirety of his interest in a 
joint garden known as Ranir Bagan- and 
all his interest and share in all other 
ancestral immovable property except 
Mouzah Kandberiah being touzi No. 347 
in the Collectorate of 24-Pargannas. As 
regards his wife, Srimati Rajlakshmi Devi 
the testator stated that she had been 
living with him and “had been nursing 
him and that she was the proper person to 
be appointed executrix under his will and 
to be allowed toremainin charge after his 
death ofall his properties except those given 
to the son and the sister's sons mentioned 
inpara. 2 of his will. The executrix 
was empowered to sell a portion of the 
self-acquired properties of the deceased 
forthe purposes of paying off certain 
debts ifthe amount of the debts could not 
be paid of from the income of the self- 
acquired properties and -was further em- 
powered to redeem certain: pledged orna- 
ments by paying off the amount of money 
raised on pledge. Various: other directions 
the debt to the 


weregiven such as that 
mother-in-law of the deceased should be 
paid off, that there should be a 


payment of a sum of Rs. 100 to the pater- 
nal Guruor spiritual guide and a sum 
of Rs. 50 to. the priest and so on. The 
executrix was also to paya sum of Rs. 10 
a year for the worship of the family idol 
during the turnsof worship of the deceased 
and the said sum was to be made over to 
the sister's sons Brojendra Nath Mukhc- 
padhaya and Narendra Nath Mukhopadhaya 
for the worship of the idols and if the 
‘latter failed to worship, then the money 
was to be utilized in the best way possible 
by the executrix. 

It appeared further from the terms of the 
will that the testator had been helped con- 
‘siderably in his family affairs by his 
brother-in-law Haridas Bandopadhaya. 
Haridas had died leaving an unmarried 
daughter who was placed in charge of the 
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testator andthe testator thoughtit proper 
tomake provision for the marriage of the 
girlby allotting asum of Rs. 1,000 for the 
expenses of her marriage. Italso appeared 
that the testator wanted to establish the 
idol Siva ina temple and directions were 
given to the executrixinthat behalf, the 
temple to be created in a house purchased 
by him and all expenses of the . worship 
were to be defrayed from the income of 
the properties that would remain after 
defraying the expenses mentioned in the 
earlier portion of the will, He further 
gave directions thatthe said income was 
to be treated as debutter and was to be spent 
for the worship of the idol Siva, the 
executrix being the first shebait. The ex- 
ecutrix was given power as shebait to no- 
minate her successor from his sister's sons 
or sapindas or from his descendants pro- 
vided that the successor was considered to 
bea religious person. 

Onthis present application for probate 
being made the objector Jatindra Nath Roy 
Chowdhury put in a petition of objection 
and thereupon the suit became a contentious 
one. Jatindra objected tothe grant ofthe 
probate on the ground that the will was an 
inofficious and unnatural one as the bulk 
of the properties had been given to the 
wife of the deceased, the objector being 
given only a nominal sharein the properties 
left by the testator and that the circumst- 
ances relating tothe execution of the will 
were such that a probate court could not 
but look upon the will with very consider- 
able suspicion. It wag further contended 
that at the time of the execution of the will 
the deceased wasnot-ina sound disposing 
mind and hadno capacity whatsoever to 
understand the extent of his properties 
and the nature ofthe claims of those who 
were near and dear ones upon his bounty. 
Jatindra further contended that he was pra- 


‘tically excluded from all participation in the 


benefits of the properties belonging to the 
testator and that was because the testator 


‘suffered from mental disorders from and 


after 1905 and that he was so seriously 
ill in 1910 at the time when the will was 
alleged to have been executed or shortly 
before that date that he could not under- 
stand anything and he could not exercise 
his free and unfettered judgment in mak- 
ing a testamentary disposition of his pro~ 
perties. 

-The learned Judge had all the witnesses 
before him and after a very careful in- 
quiry hecameto the conclusion: that the 
will could not described to be an*inofficioyg 


- regards the properties 
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-andunnatural will and that if one ex- 
amined the provisions of the will carefully, 
it: was impossible to say thatthe terms of 
the willwere such as must necessarily 
excite suspicion. The learned Judge came 
‘tothe conclusion that the applicant for 
‘probate hadshown conclusively that the 
testator was in a sound disposing mind 
at the date ofthe execution of the will and 
that such execution was made .with full 
-understanding of . what he was doing. 
.The trial Judge’s findings on the specific 


‘points raised before him were as follows. 


:[His Lordship here set out the findings of 
the trial Judge, and proceeded.] In the end 
the trial Judge granted as. has been indi- 
cated aboveprobate of the said will. 

‘Now at the hearing of the appeal. before 


"cus the learned Advocate Mr. Sarat Chandra 


.Roy Chowdhury, who appeared on behalf 
of the objector made it quite clear that he 
did not propose to argue before us that the 
.willhad been executed under “undue in- 
fluence” exercised by Srimati Rajlakshmi 
Debi although such question had been 
Taised inthecourt below. But Mr. Roy 
.Chowdhuri's main contentions were that the 
will had been propounded under the cir- 
cumstances of such grave suspicion that 
-probate thereof should not and could not be 
-granted. It was argued that it had not been 
established affirmatively that there was 
any bad feeling between the father and 
the son and there was no reason whatso- 
ever, why the objector should have been 
.treated by the fatherin the way in which 
he had been done. It was also argued that 
. the Sub-Registrar who registered the will 
had. not been called. 


-, ; In Mr. Roy Choudhuri's submission there 


was therefore no evidence worth the name 


_ „for. the purpose of establishing what was 


the.state or physical condition of the 
.testator atthe time when the will was 
registered. Itwas also. argued that as 
.during the said long period of 18 years 
-there had been several changes as regards 
the financial condition of the testator or as 
which belonged to 
‘the “testator, it was reasonable to assume 
„that ifthe testator had knowingly executed 
(the will or had atany time since the date 


-,of the executionof the. will been made 


aware thatawill had been executed he 
.would certainly have altered the provi- 
sions of his will. In support of this last 
argument reliance was placed on the fact 
that the testator during this long period 
„of 18 years had not taken any . steps 
whatsoever, towards the establishment of the 
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deity mentioned in his will nor had he 
taken any steps whatsoever towards the 
liquidation of the several debts mentioned 
in his will. Further the learned Advocate 
laid considerable stress on the fact. that 
although it appeared from the evidenée 
that a draft of the will, had been prepared 
by a Pleade# named Jnan Babu, such dfatt 
had not been produced and that the entire 
evidence looked at fairly and. squarely 
showed todemonstration that the testator 
was so seriously ill at the time of the execu- 
tion of the will, assuming that the will was 
executed by the testator that no. probate 
court would , grant probate of the said 
will., The questions raised in this appeal 
before us are all questions of fact. No doubt 
certain questions of law have been elaborate- 
ly canvasselbeforeus. But those questions 
of law depend for their solution on the 
View we take on the questions of fact 
raised. Itis, to start with, impossible for 
us to overlook or minimize _in any way 
the effect of the findings of the court of 
first instance which had an -opportunity 
which has been denied to us of seeing the 
witnesses for itself and for coming to a 
conclusion one way or the other as .to 
whether or not the will had been executed 
in such circumstances as would entitle the 
applicant to obtain probate. From-what 
has been stated it is not to be understood 
for one single instant. that the present ap- 
pellant is not entitled toinviteus to come 
-to our own conclusions independently of 
what has been stated by the learned J udge. 
We have therefore very carefully consider- 
ed the evidence in this case, we have 
taken time to consider the terms of our 
judgment and during this interval we have 
read and re-read the evidence several times. 
But we are bound to state that in our own 
‘view there is sufficient material on the record 
to enable us to say that in this case the con- 
clusions arrived at by the court below must 
be affirmed and in this connection it may 
be stated at once that as our judgment 
will be one of affirmance we do not propose 
to go through the evidence of the various 
.witnesses in detail or at length, but we 
will content ourselves by stating our 
conclusions within such brief limits as 
possible, 

Where a will is propounded, the onus 
probandi is on the party who propounds the 
will. It is for him to show that it is the act 
of the testator and the first point to be 
ascertained was whether the will was duly 
executed. Whatis meant by “due execu- 
tion” need not detain us at length because 
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Mr, Roy Chouduri drew our pointed atten- 
tion to the classical definition .of ‘due, exe- 
cution” in ‘a case decided by this court 
| Piggot and Banerjee, JJ., Woomesn Chunder 
Biswas v. Rashmohini Dasi (1)]. If therefore, 
in a case of this description “due execution” 
is established, the next point for considera- 
tion is whether at the date of the death of 
the testator the will was in existence; and 
if it was not, then the ordinary prima facie 
presumption is that it was destroyed by 
the testator with intention to revoke. This 
presumption is one which is always rebut- 
table by the production of further and 
other evidence. It is perfectly true that 
where the mental capacity of the testator is 
challenged by evidence tothe effect that it 
is very doubtful whether the testator’s state 
of mind at thetime of the execution was 
such that he could have “duly executed” 
the will in: question, the court must be 


satiefied before granting probate that the. 


testator was of sound disposing mind and 
did know and approve of the contents of the 
will. In'this case..the will has been pro- 
duced before us, the will was registered and 
the wili itself shows the Registrar’s endorse- 
ment made on the date of the execution. 
Therefore, all these circumstances must be 
given their proper weight and effect. No 
doubt inall testamentary acts performed in 
the last stages of one’s life the court looks 
with vigilance and jealousy to the evidence 
by which they aresupported. In the present 
case those considerations do not arise be- 
cause the will was executed eighteen years 
before the death of the testator. We shall 
refer presently to the circumstances that 
the Sub-Registrar has not been called and 
we will have to say something on the 
submission which was made by’ Mr. Roy 
Chowdhury, namely,: that it cannot be dis- 
puted that the Sub-Registrar is still alive 
and that steps ought to have been taken 
to call the Sub-Registrar to the witness-box. 
Leaving that matter aside for the moment 
it is undoubted law that ordinarily a party 
propounding a will is bound to call one 
at least of the. attesting witnesses if he 
can be produced; to prove “due execution”. 
But.if such witness fails to prove “due 
execution” the propounder ‘is bound to call 
the other attesting witness or other: attest- 
ing witnesses although the propounder may 
know that the other witness or the other 
attesting witnesses -are adversely disposed 
to the propounder. It is also undoubted 
law that the propounder is not under any 
obligation to prove the execution ofa will 
(1-21 Q279. 0 i ra S ; 
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by calling all the attesting witnesses. “In 
this case out of the seven attesting witness- 
es the witness scribe and one attesting 
witness are dead. But the applicant far 
probate’ has done what was ‘humanly 
possible in .the circumstances, namely, that 
she has called four of the attesting witnes- 
ses and as regards the last attesting 
witness the same hasbeen produced before 
the court although not atthe instance of 
the applicant. . This last attesting witness 
is the witness named Dirghungi and who 
has been called by the objector. It has 
already been pointed out that the evidence 
of the witness Dirghungi has not been 
accepted by the trial Court. -As indicated 
above the court must be satisfied -that 
the testator knew and approved of the 
contents of the will at the time he signed 
the same and if the circumstances be ‘as 
excite one’s suspicion, the fact of “due 
execution” of the will by the testator is 
sufficient to prove that he knew. and ap- 
proved of its contents. But this last pro- 
position is subject to one qualification, 
namely, that although the testator did 
know and approve of the contents of the 
will, the will may yet be refused probate 
if it be proved that any fraud or ‘undue 
influence” had been practised or exercised 
on the testator in obtaining execution of 
the will. Further a will procured by a 
party who is benefited by it is not void, 
but this circumstance forms a just ground 
of suspicion against the document and 
calls upon the court to be vigilant and 
jealous and unless clear and satisfactory 
proof be given that the will contains the 
teal intentions of the testator such will 
will not be admitted to probate. In stating 
the above propositions we have merely 
paraphrased what has been stated by 
eminent Judges from time to time since 
the dates of the early cases reported.in 
2 Moore's Privy Council cases. . In coming 
to our conclusions onthe evidence adduced 
in this case we have not been unmindful 


of the rules of law as laid down in the =.” 


cases cited by Mr. Roy Chowdhury at the.” 


Bar. [His Lordship discussed the evidence- a." 
and procceded.| In our opinion the fact. <. -~ 
that the testator executed the document” :-” e 


in question cannot be challenged. There 
is no evidence. to suggest to any unbiassed 
mind that the testator was suffering con- 
tinuously from mental disorders from and 
after 1905 or even that he was in an 
unconscious state when the will: in ques- 
tion was alleged to have been, executed. 
The fact that the will was registered. by 
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the testator on the day of its execution 
completely negatives, in our opinion, the 
theory that it had been executed and 
xegistered while the testator was in an 
unconscious state, j 
- As we indicated above,’ Mr. Roy Chow- 
dhury made some comment on the Sub- 
Registrar not being called; it was suggest- 
ed at the Bar that there is no evidence 
to show that the Sub-Registrar had died; 
in fact the information at the disposal of 
the appellant was to the effect that the 
Sub-Registrar was still’ alive; but in this 
matter we must point out at once that 
this point was never taken in the court 
below. It was not suggested in the court 
below that the Sub-Registrar was still 
alive, it was not suggested that what was 
stated on behalf of the applicant, namely, 
that the Sub-Registrar could not be found 
was untrue and it follows from what has 
been stated that we cannot go into this 
question now at this stage. To embark 
upon an elaborate inquiry as to whether 
the Sub-Registrar was alive or not or 
whether he was still drawing his pension 
from the treasury would be to embark 


upon an inquiry where we would beobliged | 


‘to take additional evidence. Such a course, 
as has often been pointed’ out by their 
Lordships of the Judicial Committee, would 
be entirely inconsistent with the ordinary 
procedure which regulates proceedings of 
this nature. We therefore, propose to pay 
no attention whatsoever to what was argued 
before us, namely, that the applicant had 
not produced the entirety of the evidence 
bearing on the question of the due execu- 
tion and registration of the: will. In our 
opinion, if we may repeat once more, it has 
been amply proved that the testator had duly 
executed the will. No doubt the will 
does not indicate generosity on the part 
of the testator towards his only son, but 
one has known of such instances in the 
past and we are unable to say in the 
circumstanccs of the present case that that 
circumstance by itself throws suspicion on 
the due and proper execution of the will. 
Admittedly the feelings between the father 
and the son were very bitter: See in this 
connection the evidence of Prionath, Chinta- 
-moni and -Akshoy. Whether there was 
any justification whatsoever ‘on the part 
of the testator to entertain feelings of 
enmity and bitterness towards his only son 
is a problem which pertains more to the 
domain of psychology than to the domain 
of law. . 
e There is, in our opinion, no evidence to 
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suggest that the present applicant Srimatt 
Rajlakshmi Devi although she was the 
fourth wife -of the testator was in any 
way responsible for the terms of the will. 
In other words, there is no evidence to 
show that Rajlakshmi had procured the 
will for her own benefit knowing that the 
terms of the will were as they would be 
found in the will and that those terms 
showed that for all practical purposes the 
only son had been disinherited. We are 
further of opinion that no safe or proper 
conclusion can be drawn from the fact ‘of 
the non-alteration of the terms of the 
will by the. testator during a period of 
18 years since the daie of the execution 
of the will. Mr. Roy Chowdhury drew our 
attention to the properties which had been 
given to the son and to the properties in 
respect of which the applicant had been 
given disposing power by the testator. We 
were invited by Mr. Roy Chowdhury to 
go into the question of valuation of the 
respective properties, There again it was 
a matter which should have been properly 
gone into by the court of first instance. 
It is too late at the appellate stage of an 
appeal to go into questions of this descrip- 
tion. But we should not have hesitated to 
go into these questions if they became 
necessary for the determination of the- 
question as to whether the will had been 
duly executed; we would not have hesitated 
if it were the case that the respondent 
admitted that such valuations were just 
and free from objections. But the res- 
pondent strenuously objected to these 
matters being brought to our notice as 
they were not to befound within the four 
corners of the record before us. In these 
circumstances we must refuse to embark 
on an inquiry of this nature. Further, in 
our opinion, no conclusion adverse to the 
applicant can be drawn from the fact of 
the non-establishment by the testator 
during his lifetimeof the deity mentioned 
in his willor from the non-liquidation of the 
debts specified in his will. Now, there is 
one observation which we shall permit 
ourselves to make and it is this: that in 
considering whether a will should be 
admitted to probate or not, it is of the 
very first importance to remember at the 
time and always that a will is not to be 
presumed to be a forgery primarily from - 
a consideration of its contents, nor is it 
permissible to us to hold that the con- 
tents of the will aie so extraordinary that 
the court may safely allow that circum- 
stance to over-balance the direct or positive 
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-evidence as regards the execution of the 
will. In other words, if. we may para- 
phrase what has been said by Judges of 
the eminence of Lord Davey, Lord Watson, 
and Lord Dunedin, that it is not permissible 
for the court to do what courts are often 
invited to do on behalf of objectors, namely, 
to make up our minds about the iniquitous 
character of the contents of a will and 
then .to look at the positive or direct evi- 
dence in favour of the execution of the 
will from that standpoint. Such a course 
has been condemned by their Lordships 
of the Privy Council and in the circum- 
stances of the present case and on the record 
before us, it is sufficient’ to say that we 
are in entire agreement with the trial Judge 
in his findings and in his view or survey 
of the entire evidence'adduced before him. 
The observations that we have ‘made. in 
our Opinion sufficiently meet the arguments 
advanced before us and it is unnecéssary 
to burden the record by any further observa- 
tions, Taking, therefore, into consideration 
the entire evidence on the record we are 
of opinion that this appeal must fail and 
be dismissed. As regards the costs we 
think and we have come to this conclusion 
after a very careful and anxious considera- 
tion that the appellant may be’ excused 
for having carried the matter to this court 
and in the circumstances we are of opinion 
that there should be no order as regards 

- the costs of this appeal. 

'S. K. Ghose, J.—I agree. 

N-A o ` Appeal dismissed. 

LAHORE HIGH COURT. | 

` Second Civil Appeal No. 1475 of 1932. 

$ -> February 17,1933. ; 
l Dart SINGE, J. 

Musammat UMRI— PLAINTIFF - APPELLANT 

arcs "versus 
KALU -DEFENDANT—RESPONDENT. 

Limitation Act (IX of 1908), s3. 19—Acknowledg- 
ment—Pleadings, statements in—How far will con- 
stitute acknowledgment—Civil Procedure Code (Act V 
of 1908), 0 VIL, r. 6. 

A died leaving a widow, a daughter 
B and a predeceased son's widow C. The widow 
gifted half the land to B. Oertain reversioners 
brought a declaratory suit and it was decided that 
the alienation did not bind the reversioners, On the 
déath of widow, the reversioners sued for ‘possession 
of the house and for a declaration regarding the 
land of.which they were already in possession. B 
contested the suitona plea which succeeded, namely 
that the reversioners could not sue for possession 
in tha presence of C, the predeceased son's widow 
who wasa preferential heir C also filed a rent suit 
against the reversioners aad in the written statement 
to this suit C admitted the correctness of the plaint. 
The suit of thé reversioners having been dismissed 
Q brought 9 suit for’ possession of the land which 


married to 


A 
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was gifted to B by A's widow. The suit was prima 
facie time-barred butir was contended that B's 
pleadings in the suit by the reversioners and in U's 
rent suit constituted acknowledgments which extend= 
ed the period of limitation : ’ 3 
Held, (i) that no such extension was alleged of 
claimed in the plaint and under O. VII, r. 6 of the 
on Procedure Code, this should have been 
one ; r 
(ii) that so far asthe suit of the reversioners was 
concerned B merely pleaded jus tertii: to. defeat 
the suit and this did not constitute acknow- 
leda ngo within the meaning of s, 19, Timitation 
ct; x ` 
(iii) that so far as C's rant suit was concerned, 
she was a 20 owner with B who merely stated that 
he did not object to her getting a decree for ‘the 
whole amount of rentand that this also was not 
an acknowledgment within the meaning of s. 19. ii 
Limitation must be dependent to some extent on 
the form and substance of the suit. 


Second Civil Appeal from the decree of 
the District Judge, - Jullundur, dated the 
24th June, 1932, affirming that of the Sub- 
ordinate Judge, Third Class, Jullundur, 
dated the 4th April, 1932. i ; 

Lala Badri Das, R. B., forthe Appellant, 

Lala Achhru Ram, for the Respondent. 


Judgment.—One Gandhila died leav- 
ing a widow Musammat Gujri. He alsoleft 
a daughter married to Kalu defendant and 
a predeceased son’s widow Musammat Umri 
who is plaintiff in this case. In 1899 
Musammat Gujri gifted half the land .of 
Gandhila to Kalu. A declaratory suit.was 
brought and decreed in 1904 by certain re- 
versioners. It was held therein that the 
alienation did not bind the reversioners. 
Gujri died on the 6th.of December, 1926, 
and on the 10th of July, 1928, the rever- 
sioners sued for possession of the house prop- 
erty and for a declaration regarding the 
land because they alléged they were already 
in possession. It seems that they had enter- 
ed into possession as tenants and their 
claim was that as they were in actual posses- 
sion and their landlord had ceased to be 
owner and they themselves had become 
owners, they were entitled to maintain a 
suit in a declaratory. form. The position 
was contested by Kalu but his plea which 
succeeded was that the reversioners. could 
not sue for possession in the presence of 
Musammat Umri who was a preferential 


heir. In the meantime on the llth of July, 


1928, Musammat Umri brought a suit for 
rent against all the reversioners and claim- 
ed the rent of the whole land alleging that 
she was the sole owner. In the written 
statement to this suit Kalu admitted the 
correctness of the plaint and stated that 
he himself would settle with Musammat 
Umri later. : 
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‘The suit of the reversioners having 
een dismissed, Musammat Umri brought 
the present suit on 14th August, 1930, for 
possession of the halfshare of Gandhila’s 


estate which was gifted to Kalu by Musam-’ 


mat Gujri. The suit was dismissed as time- 
barred by the trial Court and also by the 
learned District Judge and the plaintiff has 
come in appeal. Her Counsel wishes to con- 
tend that the pleadings of Kalu in the suit 
‘by the reversioners dated 10th July, 1928 
and in the rent suit by Musammat Umri 
dated 11th June, 1928, constitute acknow- 
ledgments.which extended the period of 
limitation. In the first place, no such ex- 
tention was alleged or claimed in the plaint 
and under O. VII, r. 6, of the Civil Proce- 
cedure Code, this should have been done. 
Secondly, so far as the suit of the rever- 
sioners is concerned, Kalu merely pleaded 
jus tertii to defeat the reversioners’ suit. I 
do not think that this constitutes an acknow- 
ledgment within the meaning of s. 19 to 
extend the period of limitation of the suit 
by the plaintiff against Kalu. So far as 
the rent suit by Musammat Umri is concern- 
ed, she was a co-owner with Kalu and 
Kalu merely stated that he did not object 
to her getting a decree for the whole amount 
of rent and stated he would settle later. 
This also does not appear to be an acknow- 
ledgment within the meaning of s. 19 of 
the Limitation Act. 

' Next, the learned Counsel contended that 
as the reversioner had repudiated the ten- 
ancy under Kalu in their suit in 1928, Kalu's 
possession must be taken to have been de- 


termined by the repudiation to his know- 


ledge and if he subsequently obtained 
_ possession, the limitation of the suit would 
be governed by Art, 141 of the Limitation 
Act and the Punjab Alienation of Land 
Limitation Act did not apply at all. Here 
again, in the first place, the form of the 
suit shows that this was not the nature of 
the plaint at all, limitation must be depend- 
ent to some extent on the form and sub- 
stance of the suit. Secondly, I do not 
think it is a correct proposition that Kalu’'s 
position as landlord terminated merely by 
the repudiation ofthe tenants to his know- 
ledge. There is nothing to show that he 
accepted the repudiation, and owing to the 
absence-of pleading there is nothing to show 
the nature of the tenancy. I hold therefore 
that this contention also fails and I accord- 
ingly. dismiss the appeal with costs. 
N. Appeal dismissed. 
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RANGOON HIGH COURT. _ 
Miscellaneous Criminal Applications Nos. 6 
and 7 of 1933: 
March 3, 1933. 
Ba U, J. i 
U GANDAMA — APPELLANT 
° VETSUS 
EMPEROR - Opposits Party. 

Criminal Procedure Code (Act V of 1898), ss. 107, . 
117, 496, 526 —Security. proceedings—Right to bail— 
Procedure to be followed—T) ansfer of lease grounds— 
Prejugding the case. i 

A person against whom proceedings under s. 107,- 
Criminal Procedure Code, are taken is entitled as of 
right to bail, In suchcases ifthe District Magis- 
trate considered that immediate measures were neces- 
sary forthe prevention of a breach of the peace 
during the pendency ofthe enquiry, he could direct 
the applicant to execute a bond, with or without 
sureties, for keeping the peae until the completion 
of the enquiry. If the applicant refused to execute 
a bond or failed to furnish security as directed, then 
he could be kept in custody until the completion of 
the enquiry. A t 

Where the Magistrate has -prejudged the case a 
sufficient ground for transfer is made out, Emperor y. 
Wahid Ali Khan (1), referred to. EAN ; 

Criminal Miscellaneous Applications 
against an order of the District Magistrate, 
Henzada, dated the 17th January, 1933. 

Mr. Ba Maw, for the Appellant. 

Mr. Tun Byu, for the Crown. | ; 

Order.—These are applications for bail 
and transfer of Criminal Miscellaneous 
No. 1 of 1933 from the Court of the -Dis- 
trict Magistrate, Henzada, to some other 
Court in another district. The applicant 
is a Buddhist monk. Action under s. 107, 
Criminal Procedure Code, was taken against 
him by the District Magistrate, Henzada, 
on 12th January, 1933, onthe report of the 
District Superintendent of Police, Henzada, 
and the applicant was produced before the 
District Magistrate on 17th January, 1933, 
in custody. He promptly applied for bail. 
Bail was refused. In refusing bail the 
District Magistrate passed the following 
order : , 

“I have considered the question of bail eare- 
fully as I foresaw tbat it would be applied for.. 
From the reports of the Police regarding U Gandama | 
which have now extended over a period of a 
fortnight or more, Ihave reason to believe that U 
Gandama is a dangerous political agitator, that his 
sympathies are pro-rebel and that heis holding 
secret meetings urging non-payment of ‘taxes and 
inciting disaffection towards the Government. There. 
have been numerous rumours signifying a return of 
rebel activity and I believe that the fostering of 
such rumours is, in a large. measure dve to his 
jo_uence His removal from his sphere of activity. 
je necessary. Bail is refused.” 


Thisorder cannot, in my opinion, be up 
held. If¢s. 107,117 and 496, are read t 
gether it will beseen that the applicant wa 
as of right entitledto bail, If the District, 
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Magistrate considered that immediate 
Measures were necessary forthe prevention 
of a breach of the peace during the pendency 
of the enquiry he could direct the applicant 
to executea bond, with or without sureties, 
for keeping the’ peace untilthe completion 
of the enquiry. Ifthe applicant refused to 
execute a bond or failed to furnish security 
as directed, then he could be kept in custody 


until the completion of the enquiry. In: 


the present case this procedure was not 
adopted. For these reasons, I am of opinion 
that the application for bail must be allow- 
ed. As the applicant is now already on bail 
he will be allowed to remain on the same 
bail until he appears before the lower Court 
andon his appearance, if the Magistrate 
who may have theseizin of the case considers 
that it is necessary for the purpose of pre- 
venting a breach of the peace, then he can 
adopt the procedure laid down ins. 117 (8), 
Criminal Procedure Code. 

Asregards the application for transfer 
also it must be allowed. From the order 
quoted above it will be apparent that the 
District Magistrate has already prejudged 
the case This, inmy opinion, is likely to 
raise an apprehension in the mind of the 
applicant that he is not likely to geta fair 
and impartial trial in the court of the 
District Magistrate. That such a case can be 
transferred is pointed out in Emperor v. 
Wahid AliKhan (1). For these reasons I 
transfer the caseto the -court of the District 
Magistrate, Tharrawaddy, for trial either by 
him or by such competent Magistrate as may 
be directed by him. 

A. . Order accordingly. 


(1) 6 Ind. Cas. 874; 32 A 672;11 Or. L J 412;7A L 
J 813. 
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LAHORE HIGH COURT. 
Letters Patent Appeal No. 101 of 1929. 
February 24, 1933. 

Sunani Lat, C. J., AND BROADWAY, J. 
HARNAM SINGH-— PLAINTIFP— 
APPELLANT 


`. VETSUS 
GANDA SINGH anp OTAERS— DEFENDANTS 
~ RESPONDENTS. 

Civil Procedure Code (Act V of 1908 ,O. XXI,r. 35:2) 
—Symbolical possession not delivered in execution— 
Limitation, when begins to run. 

Where in execution of a decree which did not 
provide for actual possession but only for symbolical 
possession, symbolical possession isnot delivered as 
required by Jaw, limitation does not run from the 
date on which the decree was executed, + 


HARNAM SINGH 2. - 


GANDA SINGH. 845 | 


Letters Patent Appeal against the judg- 
mentof Mr. Justice Dalip Singh, passed in 
Civil Appeal No. 1195 of 1928, dated the Ist 
February, 1929, affirming that of the 
Additional District Judge, Hoshiarpur, dated* 
the 30th January, 1928, affirming that 
of the Subordinate Judge, 4th Class, Garh- 
shankar, dated the 30th April, 1927. 

Messrs. Chandar Gupta and Fakir Chand, 
for the Appellant. 

Shadi Lal, C. J.—The sole question for 
determination in this appeal is whether the 
plaintiff's suit for possession of one-third 
of a joint field No. 574 was brought within 
the period of limitation prescribed by law, 
It is common ground that the plaintiff's 
predecessor-in-interest obtained in Decem- 
ber, 1904, a decreefor possession of certain 
immovable property including -the land 
in dispute, but the execution proceedings 
taken by him for the recovery of the joint 
possession of the property in dispute did 
not comply with the requirements of 
O. XXI, r. 35 (2) of the Civil Procedure 
Code. . 

Our attention has been invited to the 
authorities which lay down the rule that 
symbolical possession given in a case in 
which the decree provided for the delivery 
of actual possession operated as actual 
possession against the judgment-debtor, 
but not against third persons who were not 
parties to the decree. There is considerable 
divergence of judicial opinion on this point, 
but it is unnecessary to dilate upon- it, 
because in the presentcase the decree did 
not provide for actual possession but only 
for symbolical possession. But, as pointed 
out above, symbolical possession was not 
delivered as required by law. It is, there- 
fore, clear that the limitation did not run 
from the date on which ihe decree was 
executed by the plaintiff's predecessor-in- 
interest. f 

I would accordingly hold that the suit 
was barred by limitation and dismiss the 
appeal. : ; 


Broadway, J.—I concur. 


N. Appeal dismissed. 
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- MADRAS HIGH COURT. 
- FULL BENCH. 
Against Order No. 403 of 1927. 
“January 19, 1932. 

Baasiay, C. J., RAMESAM AND 
CORNISH, JJ. 
-TUNUGUNTLA.CHINA 
VENKATAPPAY YA—PBsTITIONER— 

APPRLLANT 
versus h 
CHILANKURI PUNNAYYA 
AND OTHERS —DECREB-HOLDERS 
RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), O. XLVIT, 
gm 1—Provincial Insolvency Act (V of 1920), ss 85, 
48—Appeal from order rejecting proof — District 
Judge annulling adjudication altogether -Power to 
review— Error apparent on face of record—Insolvency 
Court's powers of review—Error of law, whether 
suficient ground for review. , RA 

‘An insolvent got himself collusively adjudicated 
in order to defeat a genuine creditor who bad 
brought a suit. When the bogus creditor who had filed 
the petition put in bis proof, it was rejected by the 
Official Receiver. He preferred an appeal to the 
District Judge whonot only dismissed the appeal 
but annulled the adjudication Avother genuine 
creditor filed a petition under O. XLVII, r. 1, Oivil 
Procedure Code, to review the order annulling the 
adjudication, and the District Judge rejected the 
application on the ground that he had no jurisdic- 
tion to review : i 

Held, Per Beasley, C. J , Ramesam and Cornish, 
JJ., that since the only question before the District 
Judge was whether or not the Official Receiver's 
order dismissing the petitioner's proof was correct 
and the District Judge bad preceeded to do that which 
neither party had prayed the court to do, namely, 
to annul the adjudication, there was en error ap- 
parent onthe face of the record and the District 
Judge had power to review apart from the question 
whether he had committed any error of law. 

Per Waller, J.— Although s. 35 of the Provincial 
Insolvency Act gives no power to the Insolvency 
Court. to annul an adjudication suo motu and the 
District Judge was wrong in annulling the adjudica- 
tion, his error did not fall withinthe category of 
mistakes apparent on the face of the record or any- 
thing analogous,to them. 


- Appeal 


"Per Krishnan Pandalai, J.--There is a difference be- 


tween wrongly understanding or applying the law and 
not being aware of conditions legally necessary for 
exercising a power given by law and in the latter 
cage an application for review is competent. 
Venugopalachariar v. Chinnulal Sowcar (1), Chajju 
Ram v Neki (3, Muddlapur Murari Rao v. Balwanth 
Dikshit (3), Brindaban Chandra Ghose v. Damodar 
Prasad Panday (4) and Maung Sein Myt v Maung 
Tun Pe (5, referred to. or 

‘Appeal against the order of the District 
Court, Guntur, dated the 26th August, 
1926, and made in O. P. No. 92 of 1926 in 
I, P. No. § of 1924. 

Order of Reference toa 
Full Bench. | 

Waller, J.- This case arises out of a 
fraudulent and collusive adjudication in 
insolvency. The insolvent was anticipat- 
ing failure ina suit brought against him 
e ~” 6 ih 
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by a genuine creditor and arranged with a 
bogus creditor to have an insolvency peti- 
tion filed before the decree could be passed. 
This was done, but later, the original 
creditor fell outand another bogus credi- 
tor steppedin to continue the proceedings. 
He put in hisproof before the Official 
Receiver who rejected it. An appeal was 
preferred to the District Judge which was 
the adjudic- 
ation was set aside as well and an order 
was passed placing the money derived 
from the sale of the insolvent’s property 
at the disposal of the court, which was 
executing the genuine creditor's decree. 
Now this order was open to two objections. 
The first was. that the court had no power. 
toannulthe adjudication suo motu; that 
could be done only on the application of the 
debtor or some other interested person. 
The second wasthat no provision was made 
for the protection of other genuine creditors | 
such as the present appellant who were 
left with no prospect of getting any satis- 
faction for the debts they had proved in 
the insolvency. The appellant could and 
should have appealed against this order. 
That was his safe course. In stead, however, 
of adopting it he putin an application for 
review which the District Judge dismissed. 
In doing so, he followed a decision re- 
ported as Venugopalachariar v. Chinnulal 
Sowear (1) and held he had no power to 
review an order annullingan adjudication. 
The decision relied on by him was concerned 
with the annulment of adjudications as 
the result of a debtor's failure to present 
or prosecute an application for discharge. 
In such cases, the annulment is under s. 43 
of the Act. In the present case it was 
under s. 35. The District Judge had there- 
fore complete jurisdiction to review his 
priororder provided that the conditions 
required by O. XLVII, r. 1 of the Code-of 
Civil Procedure, for the exercise of such 
jurisdiction were existent. That brings us 
to the main question before us, whether 
any of those conditions did exist, The 
final authority on the interpretation of the 
rule istobe found in Chajju Ram v. Neki 
(2), A Bench of this court has remarked that 
the facts of that case “are not very clear”. 
With great respect, one thing seems to me 
perfectly clear, that is, that a Full Board of 

(1) 97 Ind. Cas. 706; 51 ML J 209; (1926) M W N 
674: A ZR 1926 Mad 942: 49 M 935. 

(2) 72 Ind. Cas. 5°64: 3 Lah, 127; 30M L T295; 
26 O WN 697: 41 PL R PO 1922;3 PI, T433: A 
I R 1992 P O 112;16 LW 37:17 PW R1922: 43 M 
L J 332; 24 Bom. LR 1238: 5 U P LR (PC) 99; 
36 O LJ 459; 49 I A144 (P O} M, 
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the Judicial Committee decided that a 
wrong exposition of the law was no ground 
for review under the rule. The Bench of 
this court above referred in Muddlapur 
Murari Raov. Balwanth Dikshit (3), came 
to the opposite conclusion. The facts were 
these. A District Judge dismissed a. suit 
holding that sister’s sons of the last male 
owner were entitled to succeed to his 
estate in preference to the nearest agnates. 
An application for review was presented on 
the ground that a previous ruling of this 
court, which had not been cited in the 
argument, had laid down thelaw different- 
ly. The District Judge allowed the view 
and in appeal, his order was upheld by 
the High Court which thought that there 
was an error of law apparent on the face 
of the record which could be reviewed. 
As Ifunderstand Chhajju Ram's case (2), 
the Judicial Committee laid down that a 
mistake of law was no ground for review. 
There may, of course be cases such as 
Brindaban. Chandra Ghose v. Damodar 
Prasad Ghose (4) where a subsequent and 
contrary exposition of the law by the 
Judicial Committee was invoked as a 
ground of review. That might be descri- 
bed as the discovery of new and important 
matter which no amount of diligence could 
have brought to the knowledge of the 
applicant earlier. But in Murari Rao’s 
case (3), the ruling relied on was not sub- 
sequent and so far from there having been 
any diligence, there was negligence in not 
citing it. So that, on the authority of 
Chhajju Ram's case (2) there would seem to 
have been no ground for review what- 
ever. 

Speaking for myself, I cannot understand 
howa mistake of law can be apparent on 
the face of the record. It may be apparent 
from a contrary decision of a superior 
court, but that is not a part of the record. 
I am of opinion that Murari Raos case (3), 
was wrongly decided and would refer to a 
Full Bench the following question :— 

“Bad the District Judge power under O. XLVI, 
r. 1, of the Code of Civil Procedure to review his 
-orfier of 1Cth July, 1926, on the ground of error of law, 
that is to say, non compliance with s 35 of the 
Provincial Insolvency Act ” 

What I conceive the Privy Council to 
have decided isthat a mistake in law did 
not fall within the category of mistakes 
apparent on the. face of the record or 
anything analogous to it. 


(3) 76‘Ind. Cas. 312: 46 M 955; 45 M LJ 309; 18 - 


LW 3°3 (193, MW N 761; AI R 1924 Mad. 
98. ; 

| (1) 85 Ind Gas. 65; 29 WN 148; AJR 1925 Cal. 
304. Bg hae 
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Krishnan Pandalai, J.—In. Chhajju, 
Ram s case 2) the reviewing court granted 
a review on the.ground that the first de- 
cision “proceeded upon an incorrect ex- 
position of the law”. Their Lordships held 
that this was not covered by the words 
“any other sufficient cause” in O. XLVII, 
T. 1, because those words must be limited 


to “grounds at least analogous to those 
specified immediately previously.” 

In the present case the order of Mr. 
Walsh annulling the adjudication can 


hardly be described as proceeding on any 
incorrect exposition of the law but on ac- 
count ofignoring s.35 which requires that 
an application isa condition of such order 
and there wasnone. There is, I submit; a 
difference between wrongly understanding 
or applying the law and not being aware 
of conditions legally necessary for exercis- 
ing a power given by law. In a loose 
sense both may be said to be merely er- 
roneous on a question of law but only in the 
former case is ‘there a decision in any 
proper sense; the latter case may bédue to 
inadvertence and at least analogous to 
error apparent on the record. Whether a 
particular erroneous order, due to not being 
aware, say, of a particular section of a 
Code, may justly be called error apparent 
on the face of the record must depend 
on the nature of each case depending on 
the obviousness of themistake which it is 
to bepresumed no Judge would commit 
if properly advised. This is I think the 
ground on which Murari Rao's case (3) and 
Maung Sein Myi v. Maung Tun Pe (5), are to 
be explained. I aminclined to treat the order 
of Mr. Walsh of 10th July, 1926, either as 
an instanceof error apparent on the: face 
of the record or one analogous to it which 
is all thatthe Privy Council decision’ re- 
quires to give the court the power of re- 
view. If the above order was liable to 
review, the order of 26th August, 1926, dis- 
missing the application for review on the 
ground of want of jurisdiction is also 
erroneous, As my learned brother takes a 
different view, I agree that the question 
may be referred toa Full Bench. =~ 


Mr. K. Kameswara Rao, for the Appellant. 
Mr. G. Lakshmanna, for the Respondents. 
Opinion. The question referred to us is 
in consequence of a difference of opinion 
between Waller and Pandalai, JJ., and is as 

follows:— | 
“Had the District Judge power under O; XLVII, 
r. 1 of the Code of Civil Procedure to review his 
no) 114 Ind. Oas. 687;6 R 794;A I R 1929 Rang. 
. 
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order of 10th July, 1926,on the ground of error of law, 
that is to say, non-compliance with s. 35 of the Pro- 

vincial Insolvency Act?” 
` The facts upon which this question is 
. based are as follows. The insolvent got 
himself fraudulently and collusively adjudi- 
cated. In order todefeat a claim in a suit 
filed against him by a genuine creditor he 
arranged with a bogus creditor to have an 
insolvency petition filed before the decree 
could be passed and he was accordingly 
adjudicated an insolvent. Later on, how- 
ever, the original creditor dropped out and 
another bogus creditor stepped in to conti- 
nue the proceedings. He putin his proof of 
claim before the Official Receiver who re- 
jected it. He appealed to the District Judge 
and his appeal was dismissed. In dismiss- 
ing the appeal the District Judge annulled 
the adjudication. Then another creditor 
filed a petition under U. XLVII, r. 1, Civil 
Procedure Code, in the District Court pray- 
ing for a review of the order passed by the 
District Judge on appeal and on the 26th 
August, 1926, the District Judge passed the 
following order: | 
“I see no reason to review my order; moreover, ac- 
cording tothe latest decision in Venugopalachariar v. 
Chimnulal, Sowcar (1) the Insolvency Court cannot 
‘revise an order annulling an adjudication except 
under s. 10 (2). The petition is dismissed with 
coste”. 
Against this order the creditor presented 
a Civil Miscellaneous Appeal to this court. 
Our learned brothers, Waller and Krishnan 
Pandalai, JJ., before whom the appeal was 
argued, differed upon the question as to 
whether or not the District Judge had power 
under O. XLVII, r. 1, Civil Procedure Code, 
to review his order. Waller, J., is of the 
opinion that although s. 35 of the Provincial 
Jnsolvency Act givesno power to the Insol- 
-vency Court to annul an adjudication. suo 
‘motu and the District Judge was wrong in 
annulling the adjudication, his error did 
not fall within the category of mistakes ap- 
parent on the face of the record or anything 
analogous to them. Reliance is placed by 
him upon Chajju Ram v. Neki (2), a deci- 
sion of the Privy Council. In that case 
the Privy Council were dealing with the 
third class of cases within r. 1 of O. XLVII, 
of the Oode of Civil Procedure giving power 
to review on any other sufficient reason pe- 
ing shown. It was held that the words “any 
other sufficient reason” mean a reason suffi- 
cient on grounds at least analogous to those 
specified immediately previously in the rule 
_and that a decision which proceeded upon 
an incorrect exposition of the law was not 
covered-by the words “any other sufficient 
e 
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reason”, Krishnan Pandalai, J., takes a 
different view. In his opinion there is a differ- 
ence between wrongly understanding or 
applying the law and not being aware of 
conditions legally necessary for exercising a 
power given by law. He says: 

“ “fam inclined to treat the order of Mr. Walsh of 
10th July, 1926, either as an instance of error apparent 
on the faa3 of the record or ons analogous to it which 
is all thet the Privy Council decision requires to give 


_the court the power of review.” 


Upon this difference of opinion the matter 
has been referred to us. We are of -the 
opinion, however, that the question, as fram- 
ed does not correctly raise the point neces- 
sary for the decision of this appeal. If the 
District Judge has the power of review in 
this case, it is because of some mistake or 
error apparent on the face of the record 
and in our view, the question is not to be 
tested by any consideration of whether the 
District Judge in making the order annull- 
ing the adjudication was in error because 
s. 35 of the Provincial Insolvency Aci does 
not entitle the Insolvency Court to doso 
suo motu but requires an application to be 
made as a condition of suchorder. What we 
have to consider here is what it was that the 
District Judge was asked in the appeal be- 
fore him to do. The alleged bogus creditor. 
had put in his proof of claim before the 
Official Receiver. The Official Receiver 
rejected it. He accordingly presented O. 
P. No. 37 of 1926 to the District Court, 
Guntur, In that petition he asked that the 
order of the Official Receiver rejecting his 
proof might be reversed and that the peti- 
tioner’s debt might be ordered to be includ- 
ed in the schedule of creditors. A counter- 
petition was put in by one Chilankuri 
Punnayya, one of the creditors, in which it 
was contended that the order of the Official 
Receiver rejecting the petitioner’s claim was 
correct and that the debt of the petitioner was 
a bogus one. This counter-petition prayed 
for a dismissal of the petitioner's claim 
with costs. It must be observed, therefore, 
that the only question before the District 
Judge was whether or not the Official Re- 
ceiver's order. dismissing. the petitioner's 
proof was correct and that all the District 
Judge was dsked to do by the petitioner 
was to reverse the Official Reciver’s order 
and by the counter-petitioner to dismiss the 
petitioner's request. These are facts 
apparent on the face of the record. There 
is another fact apparent on the face of the 
record and that is that not only did the Dis- 
trict Judge dismiss the petitioner's petition 
but he proceeded to do that which neither 
party had prayed the court to do, namely, 
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to annul the adjudication. It is, therefore, 
apparent that on a petition inan insolven- 
cy asking for a certain remedy he dismissed 
the insolvency petition itself. These facts, 
apparent on the-faée of the record, do not, 
ih dur view, render necessary any exami- 
natidn of the Insolvency Act or any consi- 
dération of whether the District Judge. 
ignored s. 35 of the Act. It is, therefore, 
unnecessary to consider the matter from 
the point of view of whether there was 
there a wrong exposition of the law. In 
our view of the matter it is unnecessary for 
the Appellate Court to apply the test which 
is raised in the question referred to us, be- 
cause there was here an error apparent on 
the face of the record and the District 
Judge, therefore, had the power .of review 
under O. XLVII, r. 1 of the Code of Civil 
Procedure. The case will, therefore, go 
‘back to the Appellate Court to be considers 
ed in the light of our opinion. 

AN. Reference answered. 





LAHORE HIGH COURT. 
Second Civil Appeal No. 1122 of 1930. 
. “April 4, 1933. 
BEIDE, J. 
CHATTAR SINGH AND ANOTHER — 
i PLAINTIFFS-——APPELLANTS 


versus 4 ` 
Tuse PUNJAB AND SIND BANK 
Lro., AMRITSAR, AND ANOTHER— 
DEFENDANTS — RESPONDENTS. 

Contract Act (IX of. 1872),, s. 72—Money paid 
under mistake of fact—Sale-deed and fraudulent 
suit by vendee against third party for refund of 
moneys paid under sale-deed—Maintainability. 

A sold a house to B reserving a certain sum ‘of 
‘money to be paidto Cand B paid a portion of it 
toC. A was adjudged insolventand the sale was 
declared fraudulent and was set aside. B sued A and 
C for recovery of moneys paid to C: i 

Held, that B was not entitled to obtain a decree 
against C as the amount cannot be regarded as 
having been paid under a mistake of fact, and there 
was no privity between Band C. 

Second Civil Appeal from the decree of 
the District Judge, Amrilsar, dated the 
24th March, 1930, modifying that of the 
Subordinate Judge, First Class, Amritsar, 
dated the 29th August, 1929. 

' Sardars Igbal Singh and Nihal Singh, for 
the Appellants. 
' Mr.M. C. Mahajan, for the Respondents. . 

Judgment.—tThe material facts of the 
case for the purpose of this second appeal 
may bestated as follows :— 

Mul Singh defendant No. 2 sold a house 
to the plaintifisfor Rs, 9,000 out of which 
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Rs. 4,700 were left with them for payment 
tothe Punjab and Sind Bank (defendant 
No. 1) who held a prior mortgage thereof. 
The plaintiffs paid Rs. 900 out of this 
amount tothe Bank. Inthe meantime, Mul * 
Singh was adjudged insolvent andthe sale 
in the plaintiffs’ favour was declared void 
‘at the instance of the Receiver under s. 53 
of the Provincial Insolvency Act. There- 
upon the plaintiffs sued for recovery of 
Rs. 900 paid by them to the Punjab and 
Sind Bank, with interest thereon, claim- 
ing the amount as a charge on the house. 
The trial Court decreed the suit, but on 
appeal, the learned District Judge granted 
a personal decree for Rs. 1,075 against Mul 
Singh defendant No. 2 only. From this 
decision plaintiffs have appealed. 

It has been urged on behalf of the plaint- 
iffsthat. the learned District Judge's, judg- 
ment is very brief and does not comply 
with the provisions of O. XXI, r.31, Civil 
Procedure Code, that the authorities relied 
upon by the trial Court were not discussed 
and no adequate grounds were given for 
upsetting the decision of the trial Cours. 
Ido not, think there is much force in this 


-contention. The learned District Judge 


has held that the sale having been set 
aside, plaintiffs could only seek their remedy 
against Mul Singh on whose behalf: they 
made the payment. As regards the 
authorities relied upon before the trial 
Judge, it is not clear whether they were 
relied upon before the District Judge at 
all. In any case, they do not seem to affect 
the reasoning of the learned District Judge. 
The authorities in question refer to sub- 
rogation of mortgages. But the plaintiff 
had paid only a small portion of the mort- 
gage and the mortgage had not been 
extinguished. 

The learned Counsel for the appellants 
next urged that both parties were under a 
mistake of fact and hence plaintiffs were 
entitled to recover Rs. 900 from defendant 
No. lin support of this argument. Tom 


. Boeney Barrett v. African Products Lita, 


(1), was referred to, but the ruling seems to 
have no bearing on the facts of the case. 
Here there was no mistake of fact at all. 
The plaintiffs were bound to pay the mort- 
gage money to defendant No.1 according 
to the contract of sale and the contract 
remained valid and binding until it was set 
Receiver. 
There was no privity of contract between 
the plaintiffs and defendant No. 1, 
(1) 110 Ind, Cas, 299; AIR 1928 P O 261; 29 L 
Wi2(PO), . ° 
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The money was paid to defendant No.1 
on the basis of the contract between 
plaintiffs and defendant No.2 and that 
contract having been declared to be void, 

* plaintiffs were in my. opinion properly held 
to be entitled to relief against defendant 
No. 2 only: It is possible, as is alleged, 
that defendant No. 2 being insolvent, the 
plaintiffs are not likely to realise much out 
of their decree. But they have to takethe 
consequences of entering into a transaction 
which was found to be fraudulent and has 
been set aside by the Insolvency Court. 

I dismiss the appeal but, in view of all 
the circumstances, leave the parties to bear 
the costs of this appeal. 

A. Appeal dismissed. 


‘NAGPUR JUDICIAL COMMISSIONER'S 
l COURT 


Second Civil Appeal No. 212 of 1930. 
December 23, 1932. 
Poutock, A. J. ©. 
SHRINIWASRAO—DzrenDant— 
APPELLANT 
VETSUS 

BABARAM AND OTHERS — PLAINTIFFS 

. AND ANOTHER —DSFENDANTS—RESPONDVENTS. 
Contract Act (IX of 1872), s. 68—Minor—Money 
‘borrowed on bond by guardian for expenses for 
marriage of minor's sister—Whether recoverable from 
¿minor's ‘estate 
A minor’s estate isnot liableona contract exe- 

cuted by his guardian, which does not purport to 
bind his estate (subject to the qualification as 
‘to debts incurred in carrying ona business), but 
-money expended on necessaries may be recorered 
‘from his estate under the provisions of s. 68 of the 
“Oontract Act. It isentirely immaterial whether the 
“pond wasexecuted by the minor or his guardian or 
‘whether no bond was executed at all; for the 
‘liability of the minor’s estate arises not ex contractu 
‘but because the money borrowed has been expended 
on necessaries. Nil Kanth v. Chandrabhan (2), 
relied on, Jhitibai v. Tejmal (1), not approved. 


Second Civil Appeal against the decree 
ofthe District Judge, Jubbulpur, in Civil 
Appeal No. 65 of 1927, dated the 16th 
December, 1929, arising out of Civil Suit 
‘No. 120-834 of 1927-1928, in the Court of 
the Sub-Judge, Second Class, Jubbulpur, 
-dated the 30th April, 1929. 

Mr. Shridharrao Gokhale, for the Appel- 
lant. 

Mr. P. S. Kotwal, for the Respondents, 

Judgment.—This appeal arises out of a 
suit on two simple money bonds which were 
admittedly executed by the two defendants 
Shriniwas Rao,-who was then a minor, and 
Yado Rao, The lower Courts have decreed 

* 
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the claim against the estate of Shriniwas 
Rao and against Yado Rao personally. 
Yado Rao’s liability onthe bonds is not dis- 
puted, norisit contended that Shriniwas 
Rao can be made personally liable. The 
question for decision is whether his estate 
ean be made liable. 

The first Court held that Yado Rao was 
the defacto guardian of the minor and the 
manager of his estate, and that though the 
money had not been borrowed to meet the 
expenses of the marriage of the minor's 
Sister as alleged by the plaintiffs, yet the 
loan had been incurred for the benefit of the 
minor's estate, and that his estate was, there- 
fore, liable. Thelearned Judge apparently 
did not realise that there is a difference 
between a loan which purports to bind the 
minor's estate and one which does not, 
ignoring the decision in Jhitibaiv. Tejmal 
41) amongst other decisions of this court. 
The lower Appellate Court, which found 
that the money had been borrowed to meet 
the expenses of the marriage of the minor's 
sister, held thatthe plaintiffs were entitled 
to recover the money from the minor's estate 
under s. 68 ofthe Indian Contract Act; the 
learned Judge apparently being of the 
opinion that any loan incurred for legal 
necessity under Hindu Law was a “neces- 
sary” under s. 68, which is contrary to the 
decision in Nilkanth v. Chandrabhan (2). 
Inthiscourt the plaintiffs have relied on 
s. 68 and have contended that the money 
borrowed to meet the expenses. of this 
marriage was a “necessary” within the 
meaning of that section. 

In Jhitibai v. Tejmal (1) Stanyon, A.J. Ou 
following the decision cf Ismay, J. C., in 
Tukaram v. Ramchandra (3), stated that 
the proposition that the guardian of a minor 
cannot bind his ward personally by. a simple 
contract debt was beyond dispute, and that 
it was also established law that a guardian 
could not bind his ward’s estate except by a 
document purporting to bind it (subject to 
the qualification that money borrowed to 
carry ona family business owned by a 
minor might be recoverable from the assets 
of the business). The same view was taken 
in Bhawel Sahu v. Baijnath Pertap (4) where 
the Judges pointed out that, though a 
guardian could not bind his ward’s estate 
except by a document purporting to bind it, 
yet where the promise wasto pay. money 
which had been expended for necessaries the 

(1) 41 Ind. Cas. 35; 13 N L R 109. 
eae 64 Ind. Oas, 851; 18 N-L R119; AIR 1922 Nag 

(3)2 NLR 25, 

* (4) 35 O 320, 
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Estate ofthe minor might be liable not on 
the promise but because the money had 
been supplied. A remark to the same effect 
is tobe found in Tukaram v. Ramchandra 
(3) cited above. Again in Keshav Madhavrao 
v. Balaji Vasudeo (5) Rangnekar, J., after 
reviewing the previous decisions on the point, 
stated: 

“The principle which seems deducible from them 
33 that although a guardian can under certain 
circumstances sell or charge his ward's estate or 
property, be cannot bind his estate except by a 
document purporting to bind it. The observations 
ofthat learned author Trevelyanin his well-known 
book on the Law of Minors are also to the same effect. 
In my opinion it is too late intheday to contest 
the position thata guardian cannot personally bind 
his ward by a contract which does not purport to 
bind his estate.” 


A somewhat different view seems to have 
been taken by the Madras High Court. In 
Ramajogayya v. Jaganadhan (6) the follow- 
ing question wasreferred to a Full Bench: 

“Whether any decree, and ifso, whatdecree, can 
be passed against a minor or his estate ona coven- 
nnb entered intoon his behalf by a guardian for his 
benefit, under which covenant no charge is made on 
the estate." 


Wallis, C. J., held that no decree could be 
passed against a minor or his estate on such 
a covenant, but that this did not affect the 
liability of the minor's estate under s. 68 of 
the Indian Contract Act to persons who had 
supplied him during minority with neces- 
saries suited to his condition in life. She- 
shagiri Ayyar, J., with whom Ayling, J. 
agreed, made no reference tos, 68 and 
seems, if I have understood him correctly, 
to haveheld thata guardian under Hindu 
‘Law has greater powers to bind an infant 
ward’ by a personal covenant than exists in 
English Law, and thata decree can be pass- 
ed against the minor's estate on such a 
contract if the minor’s estate would have 
been liable for the obligation incurred by 
the guardian under the personal law to 
which he is subject. This decision was cited 
with approval by Prideaux, A. J.C., in 
Lalchand v Narhar (7) where he held that a 
minor’s estate was liable for simple money 
bonds executed by his guardian to pay off 
the debts of the minor’sfather, If that was 
a decision that the minor was liable on the 
contract executed by his guardian it seems 
to be contrary to the previous decisions of 
this court mentioned above: and if it was a 
decision that the money was recoverable 
from the minor’s estate under s. 68 of the 

(5) 141 Ind. Cas. 492; 34 Bom. L R 996; A I R 1932 
Bom. 460; Ind. Rul. (1933) Bom. 97. 

(6) 49 Ind. Cas. &72;42M 185:25 M LT23;9 L 
W 229: 36 M L J 29; (1919) M W N 148. 

3 (7) 89 Ind. ‘Cag. 896; 24N L R54; AIR1926 Nag. 
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Indian Contract Act, it would appear to be 
hardly reconcilable with the decision of 
Dhobley. A. J. O. in Nil Kanth v. Chandra- 
bhan (2) where it was held that moneys bors, 
rowed by a minor to satisfy a decree passed 
against him for his father’s debis were nob 
“necessaries” as understood by s: 68. i 

It is possiblethat this latter decis‘on may 
require reconsideration someday and that 
the decisionof Prideaux, A. J. C., may re~ 
quire some further explanation. In the 
present case, however, it isnot necessary to 
decide the particular points decided in those 
two cases. The lower Appellate Court has 
found that the money was borrowed for the 
marriage of the minor's sister, In the similar 
ease in Nandan Prasad v. Ajudhia Prasad 
(8), a Full Bench of the Allahabad High 
Court held that money borrowed bya minor 
for such a purpose could be recovered from 
thefamily property under s. 68. In the 
course of his judgment Stanley, C. J. re- 
marked : 

“Brij Bebariand Ajudhia Prasad were under a 
legal obligation not merely to maintain their sister 
but also to provide for the expenses of her marriage, 
and being under age were incapable of entering 
into a contract. It was as much obligatory upon 
them to provide for the expenses of their sister's 
marriage as itis obligatory upon a lunatic to supply 
his wife and childreh with necessaries suitable to 
their condition of life. If a.party supply the wife 
and children ofa lunatic with such necessaries, he 
is entitled, under the illustration appended to s. €8, 
to bereimbursed from the lunatic’s property. So 
here, as it appears to me, Salig Ram having 
supplied Brij Behari and Ajudhia Prasad with what 
was requisite for the mairiage of their sister is 
entitled to bereimbureed out of the family prop- 
erty. Theterm ‘necessaries’ is comprehensive and ig 
not confined to necessaries for. the person of the 
infant himself, but may extend- to necessary things 
provided for other members of his family. It would 
have been open to Musammat Genda (the sister) 
to institutea suitto have her marriage expenses 
provided out of the family estate. Such.a suit 
would have involved the defendant and his brother 
in unnecessary costs, This has been avcided.” 


. The lower Appellate Court has given no 
specific finding onthe issue whether Yado 
Rao wastheminor’s guardian atthe time 
when the bonds were executed and whether 
he signed in his capacity of guardian. The 
point, however, appears to me to be im- 
material. Following the decisions cited 
above, I hold that the minor's estate is not 
liable on a contract executed by his guard- 
ian which does not purport to bind his 
estate (subject to the above qualification as 
to debts incurred in carrying on a business), 
but that money expended on necessaries 
may be recovered from his estate under the 
provisions of s. 68 of the Indian Contract Act. 


‘Dhobley, A. J. C ,in Nil Kanth v.,Chandra- 


bhan (2) seems to have suggested that ig 


of 


: the former 
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may be material whether the bond was exe- 
cuted by the minor or by his guardian but 
with due respect, I am of opinion that it is 
entirely immaterial whether the bond was 
executed by the minor or his guardian or 
whether no bond was executed at all; for, 
the liability of the minor’sestate arises noi 
ex contractu but because the money bor- 
rowed has been expended on necessaries . 

Following the decision in Nandan Prasad 
v, djudhia Prasad (8', with which Iam in 
respectful agreement, I hold that money 
borrowed for the marriage of the minor's 
sister constitutes a “necessary” within the 
meaning of s. 68 and is, therefore, 1ecover- 

‘able from the minor's estate. The appeal 
fails and is dismissed with costs, 


oN, . Appeal dismissed. 
(8) 51nd Cas. 413; 32 A 325; 7 A L J 236. 
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OUDH CHIEF COURT. 
First Civil Appeal No. 26 of 1931. 
March 18, 1933. 
3 Wazir Hasan, C. J., AND Raza, J. 
. Babu JAGDAMBA BUX SINGH— 
PLAINTIFF— APPELLANT 
Versus 
Babu BADRI PRATAB SINGH— 

; . DprenpANT—RESPONDENT. 
: Civil Procedure Code (Act V of 1908), s. 11, Expl. 
VI—Former suit by reversioner against Hindu widow 
—Decision in the suit~Whether binding on other 
reversioners— Compromise by plaintiff's father in 
prior litigation—Compromise not found -to be unrea- 
sonable— Whether binding on plaintiff in subsequent 
litigation—W ajib-ul-arz, value of. eae i 

The decision favourable or otherwise in a suit by 
a reversioner inthe lifetime ofa Hindu widow to 
‘get rid of a common apprehended danger to the in- 
terests of the general body of reversioners, affects 
the reversioners as a body, and barsa fresh suit by 
another reversioner on the same causeof action, 
such a fresh guit being covered. exactly by Expl. 
WLI to s. ll ofthe Codeof Civil . Procedure. [p. 
355, col. 2.) ee MA 

Where it appears that the plaintiff's father in a 
former litigation in the family thought it safe to 
come to terms with the defendants and it could not 
be saidthat what he did at that time was improper 
or unreasonable in the circumstances of the 


e: 
MHeld, tbat the compromise and decree in that suit 
were binding onthe plaintif and the decision in 
suit operates asres judicata in the 
subsequent suit. [p 356, col. ?; p. 357, col. 1.] 

"There is no classof evidence which is more likely 
‘to vary in value according to circumstances than that 
of the Wajib-ul-arz, Where from internal evidence 
4t seems probable that the entries recorded connote _ 
‘the views of individuale as to the practice that they 
would wish to see prevailing rather than the 
‘ascertained fact of a well established custom, it is 


' proper to abtach weight to the fact that no evidence 
e 


JAGDAMBA BUX SINGH V. BADRI PRATAB SINGH. 


145 10 


at all was forthcoming of any instance in which the 
alleged custom had been observed. “Anant Singh v.. 
Durga Singh (1), relied on. (p. 354, col. 2.) 


First Civil Appeal against an order of the 
Additional Subordinate Judge, Sultanpur, 
dated the 23rd December, 1930. 

Mr. B. N. Srivastava, for ‘the Appellant. 

“Mr. Hyder Husein, for the Respondent. | 

Judgment. - This is a plaintiff's appeal 
arising out of a suit for possession of cer- 
tain zamindari shares in village Gajanpur 
Duwaria in the District of Sultanpur. ` 

The following pedigree will be useful. 
for reference:— - 


DIRGAI SINGH 











| | - 
Dan Bahadur Singh Chauharja Bakhsh 
childless Singh 
Musammat 
Dilraj Kunwar 
(widow). 
| | 
B. Nageshar Bakhsh B. Hanoman 
Singh Dat Singh 


B. Jagdamba Bijaipal Singh Sukhpal 


Bakhsh ' Singh 
Siogh Bhagwan '. | 
(plaintiff.) Bakhsh Singh. » Badri’ 
' Partap 
Singh 
(defendant 
No. 1.) 


Babu Dan Bahadur Singh was originally 
the owner of the property in suit. He died 
in May,1960, and was succeeded by his widow 
Musammat Dilraj Kunwar. She executed 
a possessory morigage in respect of the 
property in suit, in favour of Badri Partab 
Singh, (defendant No. 1) for Rs. 13,306-1-6 
on the lst of August, 1918. Badri Pratab 
Singh was a minor at the time the mort- 
gage was executed in his favour. His 
father, Sukhpal Singh died some time be- 
fore the execution of the deed. Nageshar 
Bakhsh Singh, father of the plaintiff Jag- 
damba Bakhsh Singh, brought a declaratory 
suit against Badri Partab Singh and Mu- 
sammat Dilraj Kunwar questioning the vali- 
dity of the mortgage, in January, 1924: 
The suit was contested by the defendants, 
and then the matters in difference were re- 
ferred to arbitration. The arbitrators filed 
their award on the Ist of September, 1924. 
Badri Partab Singh filed his objections to 
the award on the 9th of September, 1924. 
However, the parties to that suit (Nageshar 
‘Bakhsh Singh, plaintiff and Badri Pratab | 
Singh and Musammat Dilraj Kunwar, de~ 
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fendants) came to terms and filed a;com: 
promise on the October 31, 1924. The 
Subordinate Judge of Sultanpur set aside 
the award and passed a decree in terms of 
the compromise on the same date.’ (Oc- 
tober 31, 1924). The compromise was.in the. 
following terms :— 

“1. That the mortgage deed dated the, ist.of- -August, 
19-8, executed by defendant No 2-(Musammiat Dilraj 
Kunwar), in favour of defendant No:1) Badri Pratab: 
AT be declared valid and lawful to'the: extent of 

s 4,850. 

2. That on the death of ‘defendant No 2 (Dilraj 
Kunwar) when the plaintiff (Nageshar Bakhsh Singh) . 
pays to defendant No. 1: (Badri ‘Partab Singh) 
Rs. ?,425, i.e, half of the lawful amount under the 
mortgage "deed he hall enter into possession and oc- 
cupation of half ofthe property, in suit bot the de- 
fendant No. 1 (Badri Partab Singh) shall be the pro- 
prietor in possession: of the remaining half of the- 
property. -In case the plaintiff (Nageshar Bakhsh; 
Singh) has to pay any other. sum in addition to 
Rs %, 125 to any moneylender or mortgagee, then the 
defendant No | (Badri Partab Singh) shall be liable 
for that sum and the plaintiff (Nageshar Bakhsh 
Singh) shall have the right to realise the: same from 
defendant No. 1, (Badri Partab Singh). 

3 That the defendant No. 1 (Badri Partal Singh) 
shall by right, become the absolute owner of the 
moiety property in suit which the defendant No, 1 
(Badri Partab Singh’, shall get on the death of de- 
fendant No 2 (Dilraj Kunwar, and the plaintiff 
(Nageshar Bakhsh Singh), or his representatives 
shall not question the right." 


Thus Badri Partab Singh (defendant No. 1 
in the present suit) is in possession of the 
property in suit under the mortgage deed 
dated August l, 1918, and the dec- 
ree of the court, dated October 31, 1924. 


pani Dilraj Kunwar died on 
October 13,1928. Nageshar Bakhsh Singh 
father of the plaintiff, Jagdamba Bakhsh 
Singh, had predeceased Musammat Dilraj 
Kunwar. It is not disputed that Jagdamba 
Bakhsh Singh (plaintiff) was the nearest re- 
versioner to Dan Bahadur Singhat the time; 
of the death of Musammat Dilraj Kunwar. 
He brought the present suit for- possession. 
of the property and also for mesne profits, 
against Badri. Partab Singh (defendant: 
No. 1) and six others, cetsndants coe 2 to Ds 
on. December 10, 1929, 


- The suit was contested by- Badhi Pariah: 
Singh (defendant. No. 1) alone. The de- 
fendants' Nos.. 2; 3 and-5-filéd: application® 
admitting’ the. plaintiff's: claim. The de» 
fendants Nos. 4,6 and: 7 entered into com-’ 
promises with ‘him. The plaintiff gave upi 
costs and "mesne. profits’ against all the’ 
six non-contesting defendants. 

The claim was resisted by Badri Rartab 
Singh defendant No, I on various grounds: 
The pleadings gave rise to the following: 
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ere - 

. (a) Are widows WE ok inheritance by a 
custom obtaining in the family of Dan Baha- 
dur Singh ? 

~ _ (b) Has thescustom been discontinued ? ? 

-2 Do brothers and’ nephews inherit togethers 
in the family, and tribe of B. Dan Bahadur 
Singh?’ 

3. Did Mužamiat Dilraj Kinwàr acquire absolute 
right to the property in suit by adverse’ posses 
sion? 

4. Whether the 
defendants were 
tert 

- (a) Did not Dilrej Kunwar execute the deed i in 
favour of the defendant No L-after fully un- 

, derstanding its effect ? 
© -~ (b) Is the deed invalid and without considera- 

ee tidn?. g 

6: Whether ‘the: compromise made between the: 
plaintiff's father and the defendant No. 1 las got 
the efféct of a family settlement and is it binding on 
the plaintiff ? 

?. Is the plaifitiff estopped from challenging the. 
title of the defendant No.1 and the validity of the. 
deed in suit? = 

8: To what relief and damages, if any, is the plaiht- 
ifi entitled? 

9. Does the judgment inthe caso brought by the 
plaintiff's father operate as res judicata? 

10. Was tbe compromise in question collusive and 
if‘so what is the effect thereof? 

The learned Subordinate Judge pro- 
ceeded to try first Issues Nos. 6,7, 9 and 


10 and' found as follows — 

“Issues Nos, 6, ? and 9. The compromise in question’ 
did not operate as afamily settlement but all the 
same the plaintiff is estopped from challenging the 
title of the defendant No. i and the validity of the 
mortgage deed in his‘favour. It is also clear that 
the compromise decree passed in the suit brought-by 
Babu. Nageshar. Bakhsh Singh constitutes as a rès 
ei between the plaintiff: and the defendant 

o.l. 

“Issue No. 10, The plaintiff has failed to establish 
that the compromise in qusetion was collusive as 
alleged, 5 

- Having decided these issues against the 
plaintiff, the learned Subordinate Judge 
did not think it necessary to give any 
finding on the remaining: issues. The 
result was. that he decreed the plaintiff's 
claim for possession against the defendants 
Nos. 2 to 7 but dismissed the suit against 
the defendant: No.-1. It was also noted dn’ 
the order that the decisionin the. present 
suit would in no way affect the decree passed 
in the terms:of the compromise enteréd:into 
between the plaintiff's father the. défend- 

ant No.1 and: Musammat WE ee 
ceased). eee 


The plaintiff J sedative Bakhsh . Singh 
appealed to-this court challenging the 
findings of- the lower“ court on’ the ` „points 
decided against him. When the appeal 
was --first heard‘ by us, it appeared to us 
essential‘ ‘tothe right Béision of the’ case 
upon the 'merité, that the: trial, Court should 
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also try all such other issues framed in the 
. case which ithad not tried. The suit was 
accordingly remanded under O. XLI, 
r. 25 cf the Code of Civil Procedure. The 
“lower Court has tried the remaining issues 

and submitted its finding to this court. 

The parties have filed objections tothe re- 

mand findings. 4 

Now we proceed to dispose of the appeal. 

- Dan Bahadur Singh, a Bhale Sultan Thakur, 
“was Zamindar of villages Tirhut Pauli and 
.Gajanpur Duwaria. He died childless in 

May, 1900, and was succeeded by his widow, 

Musammat Dilraj Kunwar who was his 

heir under the Hindu Law. She’ herself: 

applied for mutation as the heir of~her 
husband, and mutation was:effected.in her 

favour as such (see Exs.14 to 16,°30;31, 43 
- and 4410 46). Though mutation was. effected 

in her favour as a Hindu widow on her own 

application the contesting defendant has 
pleaded that she was in possession of the 
property as an absolute owner. This plea 
is based on the allegation that she was 
excluded from inheritance by a custom 
obtaining in the family of Dan Bahadur 

Singh. The learned Subordinate Judge 

has, however, repelled the plea of custom 

and we are not prepared to disagree with his 
finding onthat point. The defendant relies 
onthe entriesinthe wajib-ul-arz of villages 

Tirhut and Pauli (Exs. A-23 and A-24). 

The wajib- ul-are of Tirhut (Ex. A-24) was of 

course verified by Dan Bahadur Singh. 

The wajib-ul-arz of Pauli (Hx. A-28) also 

appears to have been verified by him and 
‘some other zamindars of the village.’ It was 

recorded in para. 4 of these wajib-ul-araiz 
that a widow is, under no circumstances, 
entitled to ‘ány share in her husband’s 

inheritance. ' However, the entry in para. 4 

of the. wajib-ul-arz of village Gajanpur 

Duwaria (Exs. 4 and 56) shows clearly that 

the widow of a separated co-sharer is not 

excluded from inheritance by custom. 

This wajib-ul-arz was also verified by Dan 

Bahadur Singh. It was verified by allthe 

zamindars of the village, including Dan 

Bahadur Singh, Nageshar Singh and Sukh- 

pal Singh, It is clear-that the entry in this 

wajib-ul-arz, is quite inconsistent with the 
entries in Exs. A-23 and A-24, It is 
noticeable that the contesting defendant 
has failed to establish by reliable evidence, 
any instancein which the custom pleaded 
was recognised. No judicial’ decision is 
also forthcoming to show that the alleged 
custom was recognised , or enforced in any 
case. The defendant has attempted to 
prove the allegedcustom by oral evidence 
e 
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but the evidence given by some of his own 
witnesses (D. Ws. Nos. 6, 7 and 9) shows that* 
widows are not excluded from inheritance 
amongst Bhale Sultan Thakurs. Under 
these circumstances, it is quite unsafe to 
rely on the entries in Exs. A-23 and A-24 
mentioned above, and itmust be held that 
the defendant has failed to establish the 
alleged custom. Thereis no class of evi- 
dence which is ‘more likely to vary in value 
according to circumstances than that of the 
wajib-ul-are. Where from internal evi- 
enceit seems probable that the entries re- 
corded connote the views of individuals as 
to the practice that they would wish to see 
prevailing rather than the ascertained fact 
of a well established custom,it is proper to 
attach weight to the fact that no evidence 
at all was forthcoming of any instance in 
which the alleged custom had been observed: 
See Anant Singh v. Durga Singh (1). We 
are not, therefore, prepared to disagree with 
the finding of the learned Subordinate Judge 
on the first issue. 

The defendant has failed to establish 
also the alleged custom of brothers and 
nephews inheriting together in the family 
and tribe of Dan Bahadur Singh. There is 
noreliable evidence to prove that custom 
also and the issue was not pressed by the 
learned Counsel for the contesting defend- 
ant either in the lower court or in this court. 
The second issue also must, therefore, be- 
decided against the defendant. 

The result of these findingsis that it 
must be- held that Dilraj Kunwar was in 
possession of the property in suit as a Hindu 
widow, that she acquired no title to the 
property in suit by adverse possession that 
Nageshar Bakhsh Singh was the nearest 
reversionary heir of Dan Bahadur Singh in 
the lifetime of Dilraj Kunwar and that his 
son, Jagdamba Bakhsh Singh (plaintiff), is 
the nearest reversionary heir of Dan Bahadur 
Singh, after the death of Musam mat Dilraj 
Kunwar. It should be noted that theright 
or title of Nageshar Bakhsh Singh as the 
nearest reversionary heir of Dan Bahadur 
Singh was admitted on behalf of the con- 
testing defendant inthe previous litigation 
and has been admitted in the present litiga- 
tion also. - [See para.13 of the defendant's 
written statement (Ex. A-31) in the previous 
suit and also para. 14 of the defendant's 
written statement filed in the present suit.] ` 

The next question is whether the mort- 


(1) 6 Ind. Oas. 787; 37 IA 191; 32 A 363; 14 O W 
N 770; 12 OL 3 36;7 A L J 704; 130 O 163; 12 
Bom L R 504; 8 ML T 79; (1910) M WN 327; 20 M 
L- J 604 (P. O.) i 7 
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gage in suit was. executed by Musammat 
: Dilraj Kunwar intelligently and for legal 
necessity, (After discussing the evidence the 
learned Judge continued.) The result is that 
it must be held that the defendant has fail- 
ed to prove any legal necessity for the mort- 
gage in question. F 

Now remain the crucial questions involv- . 
ed in the remaining issues mentioned 
above. r sa 

It appears that the plaintiff seeks tohave. 
the compromise by his father and the decree 
passed in terms of that compromise.- set 
aside. This appears.to be his object in 
bringing the present suit. 
in question is upheld asa result of the com- 
promise and the decree, the plaintiff's claim 
must be rejected.. The question of res 
judicata thus arisesin this case. . 

It is not disputed that the plaintiff's father, . 
Nageshar Bakhsh Singh had brought the 
former suit as the nearest reversionary heir 
of Dan Bahadur Singh. In that suit he had 
questioned the validity of the mortgage 
under consideration (See plaint Ex. A-30). 
We have already stated that the suit was 
contested by the defendants. Badri Pratab 
Singh defendant No. 1 had contested the 
suit on the ground that Dilraj Kunwar had 
become the absolute owner of the property 
and that therewas also legal necessity for 
the mortgage. He had pleaded that accord- 
ing to thecustom of exclusion of widows, 
Nageshar Bakhsh Singh alone was entitled 
to get the property on the death of Dan 
Bahadur Singh but he did not get posses- 
sion of the property and Dilraj Kunwar, 
who had noright to the property entered’: 
into possession of the entire property left by 
her husband and held it for more than 
twelve years and thus became the absolute 
owner thereof by right of adverse possession 
(See written statement Ex. A-31). The 
matters in difference were referred to arbitra- 
tion. The arbitrators found that Musammat 
Dilraj Kunwar had merely the life estate of 
a Hindu widow and that the mortgage in 
question was executed without any legal 
necessity and was invalid as against Nag- 
eshar Bakhsh Singh (plaintiffin that suit) 
after the death of the lady. 

They accordingly decided that the claim 
of Nageshar (Bakhsh Singh should be. dec- 
reed with costs Ex. 6). This award was 
filed on the lst of September, 1924. Badri 
Prasad Singh defendant No. 1 filed objec- 
tions on September 9, 1924, attack- 
ing the award. on various grounds. The 
grounds on which the award was: attacked 
appear'to be serious (see Ex. A-62)....The 
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trial Judge has subjected the wholeof the 


355 

compromise (Ex. A-33) was then filed in 
the court on October 31, 1924, and a 
decree was passed in terms of the compro- 
mise on the same date, with the result that 
the award was set aside (Ex. A-32). We 
have already stated above the terms of 
the compromise which were embodied 
inthe decree, (Ex. A-34). The plaintiff in 
the present suit has challenged the com- 
promise onthe ground that it was 
lusive. It is said that the plaintiff’sfather 
Nageshar Bakhsh Singh had entered into 
the compromise having received Rs. 500 
from the plaintiff's mother for his personal 
use and for immoral purposes. The learned 


evidence: 6n.this part of the.case to a 
careful’ analysis. He has come to the con- 
clusion ‘that the plaintiff has failed to 
establish that the compromise was collusive. 
Wé have examined the evidence. In our opin- 
ion also the evidence produced by the plaint- 
iff is quite worthless and appears to have been 
manufactured. We hold agreeing withthe 
learned trial Judge that the compromise in 
question was not collusive as alleged by 
the plaintiff. 

The decree which was’.passed on the 
basis of the compromisé has become final. 
The plaintiff wants to get rid of the 
decree by bringing the present suit after 
the death of his father and Musammat 
Dilraj Kunwar. Itistrue that none ofthe 
reversioners derive title from the others, 
but Expl. VI to s. 11 of the Code of 
Civil Procedure provides that: 

“Where persons litigate bona fide in respect ofa 
public right or of a private right claimed in 
common for themselves and others, all persons iun- 
terested in such right shall for the purposes of this 
section be deemed to claim under the person so 
litigating " 


The case of Mata Prasad v. Nageshar 


- Sahai (2) is an authority for the proposi- 


tion that the decision favourable or other- 
wise in a suit by a reversioner in the life- 
time of a Hindu widow to get rid ofa 
common apprehended danger to the interests 
of the general body of reversioners affects 
the reversioners as a body and bars a 
fresh suit by another reversioner on the 
same cause of action; such a fresh suit 
being covered exactly by Expl. Vltos. 11 
of the Code of Civil Procedure. The fol- 
lowing observations were made in the 
judgment in that case :—- 

“Reversioners possess individually what, has been 

(2) 91 Ind. Oas 310; 3 OW N1; 52 IA 398; AI 
R 1925 P, 0, 272: L R6 A (P O.) 195; 28 O O 352; 
24 A L J1; 43 O LJ 51; (1926) M WN 83; 47 A 883; 
50M LJ18; 1830LJ19;300 W N6286; 28 Bom. L 
R 110P. 0) s . 


col- - 
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called “spes successionis”, the bare possibility of suc- 
ceeding to the estate ofthe last owner in case the 
widow dies, leaving any ono of them surviving en- 
titled to take immediate possession after her, unless 
of course, the husband has left the power to her 
tosadopt a son. But the “spes"is common to them 
all, so is the danger by the widow's act against 
the interests of the reversioners. The right to sue 
to get aside that common danger is given for 
obvious reasons of policy and convenience to the 
persen who if the widow died at the moment 
would take the estate. But the result, favourable or 
otherwise, affects the reversioners as a body. As 
pointed out in the case of Venkatanarayana Pillai 
Y. Subbammal (3), Expl. Vito s. 11 of the Civil 
Procedure Code, covers exactly cases of the kind 
under consideration and bars a fresh litigation on 
the same cause of action.” , i 
That case is an authority for this 
proposition also that a compromise entered 
into in order to avoid a long litigation and 
the creationof a further burden on “the 
family property by a Hindu widow with 
the next reversioner acknowledging his 
right to the inheritance after her death, he 
on his side binding himself not to alienate 
the property during her lifetime can 
rightly be held to be a family settlement. 
Mata Prasad’s case (2) was referred to in 
another case decided by their Lordships of 
the Privy Council in the year 1927, 
Lingangowda Dody. Basangowda (4). In that 
case Lord Phillimore said : - 
“In the caseof a Hindu family where all have 
rights, itis impossible te allow each member of 
the family to litigate the same point over and 
over again and each infant to wait till he be- 
comes of age and then bring an action cr bring an ac- 
tion by his guardian before and in each of these cases, 
therefore the court looks to the Expl. VI of, 11, Code 
of Civil Procedure, to see whether or not-the leading 
member of the family has heen acting either on 
behalf of minors in their interest or if they are 
majors, with the assent of the majors, Inthis case 
there is no question of majors. It seems clear that 
the plaintiff in the previous suit was acting on 
behalf of himself and his minor children, to try 


to excludea collateral branch from a share of the 


family property. If he had succeeded the judgment 


would “have inured for the benefit of the children ` 


and as he has failed, they must take the consequen- 
cos.” 


The appellant's learned Counsel has con- 
tended that the litigationin the former suit 
was not a bona fide litigation. In our 
opinion this contention is not well founded 
and must be overruled. The plaintiff has 
failed to establish that the compromise on 
the basis of which the decree was passed in 
the former suit was collusive as alleged. It is 


(3) 29 Ind. Oas. 298; 42 I A 125;17M LT 435; 28 


M LJ 535; 17 Bom. L R468; 19 0 WN 641; 2 LW 


596; 58 M406; (1915) 
(P.O). i 
‘4, 4) 101 Ind. Oas. 44; 4:0 W N 424; 54 I A 122; 59 

M L J 472; A I R 1927 P. 0,56; 25 A L J 319; (1927) 


M WN 555; 21 O LJ 515 
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true that the arbitrators’ award in the former 
suit was in favour of Nageshar Bakhsh Singh 
but it should be borne in mind that the 
defendant No. | had attacked the award on 
serious ground and the plaintiff's father 
Nageshar Bakhsh Singh was in the best 
position to know at that time, whether or 
not the award would be upheld by the court. 
The defendant No. 1 had also raised the 
plea of custom and if the question of custom 
had been decided by ihe court in favour of 
the defendant No. 1 and if it had been held 
that Dilraj Kunwar had been in adverse 
possession of her husband's property for 
more than twelve years, Nageshar Bakhsh 
Singh might have lost for ever not only 
the property in suit hut also the entire prop- 
erty left by Dan Bahadur Singh. The 
wajib-ul-arz of Tirhut and Pauli which 
had been produced in that case (and 
have been produced in this case again) 
contain clear entries in support of 
the custom set up by defendant No. 1. They 
had been verified by Dan Bahadur Singh. 
Nageshar Bakhsh Singh might have ap- 
prehended that it was quite possible 
that the question of custom might be decid- 
ed against him, It is noticeable that two 
Judicial Officers.in this very case have 


come to different conclusions on the 
question of custom pleaded by 
defendant No. 1. The judgment of 


the learned Subordinate Judge .who tried 
this suit originally shows: that he was of 
opinion that Musammat Dilraj Kunwar was 
excluded from inheritance by custom and 
that :she had, therefore, completed her 
title tothe property by adverse possession 
and could validly transfer the property to 
any person she liked. However his successor: 
who tried the remaining issues after remand 
came to a different conclusion. As to the 
question of legal necessity the defendant 
No. 1 has of course, failed to prove the 
legal necessity for .the mortgage in the 
present suit. But it should be remembered 
that there were some old transactions to 
be accounted for and Musammat Dilraj 
Kunwar was alive and was siding with the 
defendant No,.1 at the time of the former 
suit and we do not know what would have 
been decided in that suit if it had been 
fought out. It appears thatthe plaint- 
ifs father, Nageshar Bakhsh Singh, thought 
it safe to come to terms with the defend- 
ants in the former suit and we think it 
cannot be said that what he did at that 
time was improper or unreasonable in 
the circumstances of the case. In our 
opinion the compromise and the decree of 


. 
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October 31, 1924, are binding, on 
the plaintiff and the decision in the 


former suit operates as res judicata in the 
present suit. < 
Though the first five issues have been 
found in favour of the plaintiff, his claim 
must be rejected when the remaining issues 
have been found against him. The defend- 
ant No.1 must succeed on the plea of 
res judicata and the right of the parties 
(plaintiff and defendant No. 1) must be 
regulated by the compromise decree men- 
tioned above. 
The result is that the appeal 
must be dismissed. A 
Hence we dismiss the appeal with costs, 
The decree of the lower Court is confirmed 
in all respects. 
NA. 


fails and 


A ppeal dismissed. 


NAGPUR JUDICIAL COMMIS- 

l SIONER’S COURT. 
Miscellaneous Second Civil Appeal No. 
27-B -of 1931. 

January 31, 1933. 

Niyoar, A. J. O. 
RAHIMUTULLA—Dersnpant— 
APPELLANT 
VETSUS 
RASULKHAN—PLAINTIFF AND ANOTHER 
DEFENDANT—RESPONDENTS. 

Transfer~of Property Act (IV of 1882), s. 58— 
Civil Procedure Code (Act V of 1908), s. 11,0. I, r. 
8—Suit by single creditor under s. 48—Whethera 
representative suit and operates as res judicata 
against other creditors—Amendment effect of. 

Under s. 53 as amended by s. 15 of the Transfer 
of Property Amendment Act, 1929, a suit 
by a creditor to avoida transfer on the ground that 
it has been made with intent to defeat or delay the 
creditors ofthe transferor, hasto be instituted on 
behalf of, or forthe benefit of, all the creditors. 
Before this amendment there was a divergence of 
judicial opinion as to whether the suit brought by 
a creditor to avoid a transfer on the aforesaid 
ground was only a personal suit to be brought on 
behalf ofall the creditorsor whether it was compe- 
tent for one creditor to institute such a suit and in 
cases governed by s. 53 as it stood before the 
amendment it would be necessary to find whether 
the suit was of arepresentative character or other- 
wise andthis would depend upon the nature of the 
averments madè inthe plaint, the pleadings and 
the decree that is ultimately. passed. [p. 358, col, 1.] 


Miscellaneous Second Civil Appeal against 
an order of the Additional District Judge, 
Amraoti, in Civil Appeal No. 8 of 1931 dated 
September 7, 1931, arising out of Civil 
Suit No. 162 of 1930, in the Court of the Sub- 

_Judge, Second Class, Yeotmal, dated No- 
vember 27, 1930. 
Mr. M. R. Bobde, for the Appellant. . 
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Mr. D. T. Mangalmurti, for Respondent - 
No. 1. 

Judgment.—tThis appeal arises out of 
a suit instituted by the respondent No. 1 
Rasulkhan for a declaration that the prop-- 
erty in dispute was not liable to be attached 
and sold in execution of the decree obtained 
by the appellant Rahimatulla against 
Muhammad Khan, respondent No. 2. The 
plaintiff alleged that he had become the 
owner of the property under the deed of 
settlement dated June 8, 1907, executed 
in his favour by Muhammad Khan. The 
defendant resisted the suit on the ground 
that the deed of settlement was held to be 
afictitious and fraudulent transaction in 
Civil Suit No. 407 of 1909 at the instance of 
aéreditor and that the present suit was bar- 
red by the ruleof res judicata. There were 


„other contentions raised in the suit which 


are not material for the disposal of this 
appeal. Thecourt of firstinstance held that 
the present suit was barred by reason of 
decision in Civil Suit No. 407 of 1909 and 
dismissed the suit. The lower Appellate 
Court took a different view and set aside 
the decree of dismissal and remanded the 
This appeal is pre- 
ferred by Rahimatulla defendant No. 1 
against the order of remand. ff 

Tn Civil Suit No. 407 of 1909 one Dewaji, 
who was the sole creditor of Muhammad 
Khan, defendant No. 2 in the present case, 
alleged that the deed of settlement dated 
June 8, 1907, executed by Muhammad 
Khan in favour of Rasulkhan was a sham 
and fraudulent transfer 
affect his right as a creditor, It must be 
noticed that in execution of his decree in 
Civil Suit No. 65 of 1907: Dewaji the, creditor 
had attached the property, but the attach- 
ment was raised on the intervention of 
Rasulkhan, who claimed exclusive right to 
it by virtue of the deed of settlement dated 
June 8, 1907. Dewaji had therefore to 
file the suit No. 407 of 1909 as required by 
O. XXI, r. 63, Civil Procedure Code. In 


this appeal it is a common ground that 
Dewaji was the only creditor of Muhammad 


Kaan at the time when he filed his Suit No. 
407 of 1909 and that Rahimatulla, defend- 


‘ant No. -1 inthe present suit, had not yet 
. become the creditor of Muhammad Khan. 


The answer to the question raised here, 


namely, whether the present suit is barred 


by the decision in Civil Suit No. 407 of 1909 
depends upon whether Dewaji sued in his per- - 
sonal, capacity or as respecting the creditors- 
Whereas it is pressed-for the respondent. 
that Dewaji filed his suit professtdly under 


which did not ~ 


258 
O: XXI, r. 63, with a view to establish his 
right to attach and sell the property com- 
prised in the deed of settlement it must be 
regarded as a personal suit, it is urgedon 
‘behalf of the appellant that Dewaji's suit 
must be regarded as a representative suit 
in terms of 8. 53 of the Transfer of Property 
Actasif it had been filed in accordance 
with O. I, r. 8, Civil Procedure Code, so as to 
render the decree passed in that suit opera- 
tive as res judicata under Expl. 6 te 
‘s. 11, Civil Procedure Code. Under s. 53 as 
amended bys. 15 ofthe Transfer of Property 
Amendment Act (XX of 1929), asuit institut- 
ed by a creditor to avoid a transfer on the 
ground thatit has‘been made withintent to 
defeat or delay the creditors of the transferor 
has to be instituted on behalf of, or forthe 

-benefit of, all the creditors. Before this 
amendment, there was a divergence of 
judicial opinion as to whether the suit 
brought by a creditor to avoid a transfer on 
the aforesaid ground was only a personal 
suit io be brought on behalf of. all the 
creditors or whether it was competent for 
one creditor to institute such a suit. In Hakim 
Lalv. Mooshahar Sahu (1), Burjorji Dorabji 
Patel v. Dhunbai (2) and Natha v. Magan- 
chand (3), it washeld thatthe suit should be 
brought on behalf of all the creditors; where- 
as in Kottarathil Puthyaperayil Pokker v, 
Balathil Parkum Kunhamad (4), such a suit 
might be instituted by a single creditor. 
The practice followed by the High Courte 
of Calcutta and Bombay is in accordance 
with Form No. 13, Appendix D to Sch. I of 
the Civil Procedure Code and is based on 
the sound principle that the transferee should 
not be exposed to multiplicity of suits at 
the instance of various creditors. The 
amendment introduced by Act (XX of 1929) 
only givesstatutory recognition to the prac- 
tice followed in Calcutta and Bombay. The 
result of the amendment will be to preclude 
any creditor from instituting any suit to 
avoid a transfer on the ground that it has 
been made with intent to defeat or delay 
the creditors unless it is instituted on behalf 
of,or for the benefit of, all the creditors. 
It leaves no option to the creditor to sue in 
his personal capacity or as a representa- 
tive of the body of creditors. The creditors’ 
suit will now be brought in accordance with 
the procedure prescribed in O. I, r. 8, Civil 


Procedure Code. Before this amendment, 
(1) 34 O $99; 11 O W N 889; 6 O L J 410. 


(2 )16 BL 
(3) 27 B 322. 3 
-(4) 51 Ind. Ces. 714; 42 M_ 143; 25M L T47; 
(1910) MWN39;9 L W 138; 38 M L 
931, : 
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however, it was not clear that the creditor 
was incompetent to institute a suit in” terms 
of s. 53 of the Transfer of Property Act, in 
his personal capacity. In every such case 
it would be necessary to find whether the 
suit was of a representative character or 
otherwise and this would depend upon the 


- nature of the averments made in the plaint; 


the pleadings and the decree that is ulti- 
mately passed. The admitted fact that 
Dewaji was the sole creditor is also a cirt- 
cumstance which must be taken into con- 
sideration. The nature ofthe suit would be 
clear from the kind of the decree that is 
passed in the suit and in my opinion the 
decree would be decisive of the question 
whether the suit was intended to be for the 
benefit of one creditor or the whole body of 
the creditors. The certified copies of the 
plaint or the pleadings are not filed but 
judging from the substance of the pleadings 
given in the judgment it, no doubt, appears 
that the plaintiff prayed for setting aside 
the deed of settlement on the ground that 
it-was executed to defeat the creditors. Al- 
though the finding was that the transfer 
was intended to defeat the creditors general- 
ly the decree simply declared that the deed 
of settlement was void as against the plaint- 
iff in the case and that the 8 annas share in 
Mauza Pahur wasliable to attachment and 
sale in execution of his decree. From the 
nature of the decree it is clear that both the 
plaintiff in that suit and the court regarded 
the suit as being not of a representative 
character but only as one for the benefit of 
the plaintiff in that case. There were no 
doubt pleadings raising the larger issue 
between the transferor and the body of the 
creditors but that was not for the benefit of 
the creditors as a whole. The issue had to 
be raised because on the determination of 
that issue depended the ultimate result of 
the suit, The fact that Dewaji was the sole 
creditor and that he was content with mere- 
ly a decreein hisown favour and did not 
claim `a decree in terms of Form No. 13, 
Appendix D to Sch. I of the Civil Procedure 
Code, conclusively showsthathe did not sue 
in a representative character. 


It is contended on the authority of Sona- 
chalam Pillai v. Kumarvelu Chettiar (5) 
that s. 11, Expl.6 is not controlled by O- 1, 
r. 8. Expl. 6 isas follows: — i 
. “Where versons litigate bona fide in respect of a 
public right or of a private right claimed in common 
for themselves and others, all persons interested in 


` (5) 107 Ind. Oas. 625;51' M128; AIR 1928 Mad. 


J 77;54 ML38;1L T40 Mad. 23; 27 .L W 216 
(FB). ` ga 
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such right shall, for the purposes of this section, be 
deemed to claim under the persons so litigating.” 


“All that is laid down in Sonachalam Pillai 
v. Kumaravelu Chettiar (5) is that when 
the plaint shows that the plaintiff sued as 
a representative of a class or community, 
though without any permission applied for 
and obtained under O. I, r. 8, Civil Proce- 
dure Code, and the suit is bona fide conduct- 
edas a representative suit, the judg- 
ment in the suit binds the whole 
class and operates as res judicata. In that 
case the plaintiffs who belonged to a class 
of Vaniars or oil-mongers sued for a declara- 
tion that they were entitled to worship in a 
certain temple and it was held that although 
the suit was not inform under O. TI, r. 8, it 
was in substance for the benefit of the com- 
munity orclass as a whole. This view is 
contrary to that taken in Uchhabo Barik v. 
Banmali (6). It is unnecessary for the re- 
vision of this case to determine the correct- 
ness of either view since the contest is not 


between atransferor and the body of credi- . 


tors who were entitled torecover their debts 
at the time when the previous suit was filed 
by one of thecreditors. The interest of the 
contesting creditor here could not have 
been represented inthe previous suit as his 
rights had not then come into existence. 
The plaintiff in the previous suit never 
pleaded that the deed of settlement was 
intended to defraud future creditors as well. 

[therefore agree withthe lower Appellate 
Court’s view that the decree in Civil Suit 
No. 407 of 1909 does not operate as res 
judicata. This appeal is therefore dismissed 
with costs. Pleader’s fees Rs. 30. 


A. Appeal dismissed. 
(6) 160 P LR 161. 


_ OUDH CHIEF COURT. 
Criminal Appeals Nos. 365, 366 and 367 
of 1932. 

January 17, 1933. ` 
BISHESHWAR NATH AND NANAVOTTY, JJ. 
HAR DAYAL SINGH AND OTHERS— 
ACCUSED—APPELLANTS ` 
VETSUS 
EMPEROR—COMPLAINANT—RESPONDENT., 
- Criminal trial—Statement of accused—Value of— 
Maxim ‘falsus in uno falsus in omnibus'—- 
Scope of—Too rigid adherence to maxim— 
Effect of—Burden of proof in criminal cases—Weak- 
ness of defence—Whether ground for convicting 
accused. 
Although the statement [of an accused whether 
made orally or in writing may be taken into considera- 
tion by the court, it is not to have the force of sworn 


testimony of a witness to whom an oath has been 
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administered and a conviction based solely upon it 
would be bad in law. Nirmal Dasv. Queen-Empress 
(1), relied on. Emperor v. Bholanath (2), referred 
to. [p. 360, col. 2.] - f 

Although thetoo rigid adherence to the maxim 
‘falsus in uno falsus in'omnibus', would render the con’ 
viction of the accused in a large majority of criminal 
trials in India, almost next to impossible; yet, where 
the story of the prosecution and the evidence in 
support of it areso garbledand distorted, and where 
the true facts of the case are so overlain with a mass 
of lies that it is practically impossible to disentangle 
them from the falsehoods in which they lie embedded, 
no conviction can be legally based upon such tainted 
evidence. [p. 361, col. 2.] : 

In criminal trials the burden of proof is always on 
the prosecution and the weakness of the defence and 
the inability of theaccused to prove their Innocence 
are no grounds for convicting them if the prosecution 
evidence is notstrong enough and sufficient to justify 
their conviction [ibid] . i 

Second Civil Appeal against the order of 
the Sessions Judge, Fyzabad, dated Sep- 
tember 23, 1932. Y 

Mr. R. F. Bahadurji, for the Appellants. 

Mr.G. H. Thomas, Government Advocate, 
for the Crown. 

Judgment. —These are three connected 
appeals from a judgment of the learned 
Sessions Judge of Fyzabad convicting all 
three appellants, Har Dayal Singh, Sheo 
Dayal Brahman and Bhagwan Bakhsh 
Singh of an offence under s. 302 of the 
Indian Penal Code and sentencing each of 
them to undergo transportation for life 
and convicting Har Dayal Singh and Sheo 
Dayal Brahman also of an offence under 
-g, 323 of the Indian Penal Code and sentenc- 
ingeach of them to undergo six months 
rigorous imprisonment, thesentences to run 
concurrently. ooo. 

The story of the prosecution is as fol- 


lows :— é 

“About half an hour after sunrise on the 
morning of the 15th June, 1932, Satrohan 
Singh (P. W. No.1) and the deceased Badri 


. Singh went out of their houses in village 


Kotwa Kanpa in Police Station Bazar 
Baldi Rai in the District of Sultanpur to 
answeracall of nature. Prosecution Wit- 
ness No.1 Satrohan Singh sat down on his 
haunches to ease himself behind an em- 
bankment (Khain) bordering on the field of 
one Wazir Shaikh, about 30 or 40 paces 
away from thespot which Badri Singh had 
selected forhimselffor the same purpose. 
Shortly afterwards Satrohan Singh heard 
‘the cry of Badri Singh that he was being 
‘beaten by Har Dayal Singh and others. 
Satrohan Singh ran towards his house 
shouting out that Har Dayal Singh and 
others were killing his maternal uncle 
(Badri Singh). While running towards his 
house Satrohan Singh has deposed that he 


360 | 


|. BAW: Har Dayal: ‘Singh, Baldeo Singh 
- Bhagwan Bakhsh Singh, Gaya Bakhsh Singh . 
Deosaran Singh and “Sheo ‘Dayal Brahman 
beat Badri Singh with lathis in the field of : 
. + Bhagwan Bakhsh Singh. While he was 
“ranning towards his home, shouting for - 
' help, Satrohan Singh himself was attacked ` 
“by Har Dayal Singh and Sheo Dayal 
“Brahman, who pursued: him..and each gave ` 
- him a lathi blow., Satrohan Singh’s mother 
“and his brother's wife ran up to his rescue 
“and then Har Dayal Singh and Sheo Dayal 
cBrahman left him and went to join the 
‘other accused in beating Badri Sin, k 
“Phen ‘Satrohan Singh's mother and | 
‘ sister-in-law brought him.home, and erie 
half an hour later Badri Singh was also 
‘broughthome by Ram Dulare Singh, Sheo 
`-Dulare Singh, Hardeo Singh and” Udaipal 
Singh. On reaching his home Bade Singh 
_merely said. :— 3 

“I have been killed. rh fp ; . 

And about three gharis -after sunrise, 
‘that is to say, about 84. m. he passed away. 
About an, hour later ‘Bindeshwari -Singh 
:Mukhia and Mohan ‘Chaukidar: came to 
.Badri . Singh's house. Hardeo Singh ac- 
companied “by ‘Mohan: Chaukidar made a 
‘report at Thana Bazar Baldi Rai which is 
six miles away from the scene ‘of the occur- 
rence against Deo Saran-Singh, Baldeo ° 
Singh, “Bhagwan Bakhsh Singh, -Gaya 


„Bakhsh Singh, Har Dayal Singh and 
‘an unknown Brahman of Ashraf- 
‘pur: on & charge of wilful murder 


punishable under's. 302 of the Indian Penal : 
Code. 
.Bazar Baldi Rai was;away from the Thana, 
a copy of the first information report 
(Bs. 1) was sent to -Thana Musafirkhana 
.and Sub-Inspector Thana-Sardar ‘Singh 
“proceeded at 6 r. m. from Thana Mosafir- 
khana to the scene of the occurrence .and 
-reached village -Kotwa at 1l P. M. on 
dune 15, 1932. He prepared a’ pantha- 
“yatnama and. sent: the corpse .of Badri 
‘Singh to Sultanpur for - post mortem -ex- 
amination; he inspected the.scene of the 
occurrence and prepared a sketch;of the 
-locality (Ex. 2) and next morning at ,7 
A. M. he started recording the statements 
‘of witnesses. On the evening of June 
16, 1932, at 8p. m: the Station Officer 
-of Thana Bazar -Baldi ,Rai arrived on, the 
spot and took over charge -of the Police 
investigation and ultimately prosecuted 
Har Dayal Singh, Baldeo Singh, Bhagwan 
. Bakhsh Singh, Gaya .Bakhsh Singh, Deo 
‘Saran Bingh and SheoDayal-Brahman.on 
' charges y under ss. 147, 302-149 and 323 - of 


7 ° 
HAR DAYAL SINGHSY. EMPEROR. < 
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the Indian Penal Code. All the five 
Thakur accused appeared in the court of 
` Committing: ‘Magistrate of their: ‘own accord, 
‘whereas the” ‘Brahman accused, Sheo-“Dar- 
“shan “was arrested” by the Police onJune 
“16, 1932. °° The learned’ > “Sessions 
‘Judge. has ‘acquitted Deo Saran Singh, 
“Baldeo Singh and Gaya’ ‘Bakhsh Singh and 
convicted the remaining three accused, 
“Har Dayal Singh,.Bhagwan Bakhsh Singh 
“and: Sheo ‘Dayal ‘Brahman of an offence 
under s. 302, Indian ‘Penal Code, and’ sen- 
“tenced them’ each to transportation for, life. 
“He-has also convicted Har’ Dayal ‘Singh 
‘and Sheo ‘Dayal ‘Brahman under 5. 323 ‘of 
‘the Indian Penal Code and sentenced, each 
of them ‘to undergo.six months’ rigorous 
“imprisonment, the sentence to -run concur- 
“rently. “These convicted, accused, have, “filed 
‘the present appeals, , - 

In our opinion these appeals must suc- 
ceed.’ The learned ~Sessions Judge ‘has 
somewhere near the commencement of -his 
“judgment observed : 
= “There are five witnesses in this case but I find it 
impossible to accept. their statement at -their face 


-value. Nor does the motive for the murder appear 
‘to be strong enough.” 


‘Elsewhere at the close of his judgment 
‘the ‘learned Sessions Judge remarked as 
follows :— 


“The above discussion of the gelane rodiad in 
the case would go to show that the case .is not frée 
from difficulty. “When both sides donot hesitale to 
tell lies the Judge’s task becomes rather difficult. It 
seems to me that the prosecution have tried to im- 
_Plicate as many persons as they can. 


The result is that the learned. Sessions 
Judge while virtually discarding the 
evidence of the five prosecution witnesses 
and whilerejecting the story given by the 
accused in their deferice and the testimony 
of the witnesses whom they examined, has 
thought fit to base the convictions of all 
three appellants before us on the mere 
admission that they were near the scene of 
the occurrence on that fatal morning of 
June 15, 19382. No doubt, the 
statements -of the accused whether made 
orally or in writing may be taken in con- 
sideration by the court, but it has been 
heldtime and again that the statement of 
an accused is not to - have .the force of 
-sworn testimony of a witness to whom an 
oath has been administered, and a convic- 
tion. based solely uponit would be bad in 
law:—See Nirmal Das v. Queen-Empress (È. 
In this connection we would’ like to cite 
an observation of Mr. Justice King in 


(1) A W N 1900, 169, i 
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Emperor:v. Bhola Nath (2), which has a 
direct bearing on the -manner in. which 
the learned Sessions. Judge has envisaged 
this case: - l 

“If the- prosecution evidence isto be discarded as 
not making cut even a. prima facie case, then lam 
doubtful whether the appellant could be righjly 
convicted merely on his own admissions ...........But 
if the prosecution evidence is ‘discarded as worth- 
less, then there was no justification for. questioning 
him the accused) at all. There was nothing calling 
foran explanation. I quite agree that “the examin- 
ation of an accused person is not meant to supply 
any deficiency that may exist in the prosecution 
evidence" Bearing this in mind. Ihave not been 
able to follow the line of reasoning adopted by my 
learned brother in finding both charges proved, 
merely on the strength of admissions elicited by 
questions which ex hypothesi, should never have been 
put totheaccused. The ruling in In re Abdulla 
Ravuthan (3), which he has cited, seems to -be an 
authority for holding that a conviction based on such 
grounds would not be justified.” i 

So tooin the present casewe -find our- 
selves unable to support the convictions 
of the appellants for offences under ss. 302 
and 323 ofthe Indian Penal Code, based as 
they are, by the learned Sessions Judge 
primarily upon the admissions as to the 
presence ofthe accused on the scene of 
the occurrence onthe morning of June 
15, 1932. Ry merely admitting their 
presence on the spot these appellants do not 
admit that they committed the offences 
with which they stood charged. Their 
presence on the spot isnot per se culpable 
or criminal. They give a narrative of events 
explaining their presence on the scene of 
the occurrence which completely exonerates 
them from all criminal liability and even 
from all blame and they emphatically 
assert their complete innocence in respect 
of the charges brought against them. They 
explain the death af Badri Singh as due 
to injuries received by him when he fell 
down from a mango tree, over which there 
was adispute between them and the deceas- 
ed. They allegethat the injuries on the 
person of Satrohan Singh were inflicted in 
the exercise of the right of private defence 
of person after Satrohan Singh had dealt 
two lathi blows upon the appellant Har 
Dayal. The story of the defence and the 
evidence of the appellants’ witnesses have 
been rejected in toto by the learned Sessions 
Judge. ‘Since the version of the occurrence 
as given bythe appellants was disbelieved 
by the Court of Session as false, it was fhere- 
fore, net, permissible forthat court to pick 
out one sentence in their account of the 
(2113 Ind Oas 213; 5 A313 atp 336: AI R 1929 
AlLL,:0 Or LJ 101; 11 A IOrR 419; 26 ALJ 1334. 

(3) “0 Ind Oas 447; 39 M:770;- (1915) M.W N 413; 2:1, 
W939; L6 Ora L J,623... - 5 Pe aed 
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occurrence as correct and then to come to 
the conclusion. that as they admitted their 
presence on the scené of the occurrence they 
are by that very admission of their presence 
on the spot guilty ofthe wilful murder of 
Badri Singh and of voluntarily causing 
simple hurt to Satrohan Singh. Such a 
conclusion is entirely indefensible and 
unjusttothe accused who are appellants 
before us. These appellants might well 
complain that had-they given a bare denial 
of their presence on the :spot and pretend- 
ed complete ignorance as to how Badri 
Singh met .with his death, they. too would 
have been acquitted just asthe other three 
accused were by the -learned Sessions 
Judge. 

In criminal trials the burden of proof.:is 
always on the prosecution, and the weakness 
of the defence and the inability of the accus- 
ed to prove their innocence are no grounds 
for convicting them if the prosecution evi- 
dence is not strong enough and sufficient to 
justify their conviction. 

The learned Government Advocate has 
strenuously argued thatthe evidence of the 
eye-witnesses examined by the prosecution 
in this case, though it may contain discre- 
pancies and contradictions, is nevertheless 
sufficient to justify the convictions of the ap- 
pellants, apart from and independently of 
any admission contained in the statements 
of the accused. He also laid stress upon the 
fact that the maxim ‘falsus in uno falsus 
in omnibus’ is not applicable to the evi- 
dence of witnesses examined in a criminal 
trial in India. We arefree to concede that 
a strict andtoo rigid an adherence tothe 
legal maxim quoted above would render 
the conviction of the accused in a large 
majority of criminal trials in India, almost 
next to impossible. That consideration, 
however, would furnish no justification, 
legalor moral, for upholding a conviction 
upon evidence which is extremely shaky and 
unreliable, and in respect of no portion 
of which the court can say to itself 
that it believes portion of it to be 
true. Where the story of ‘the prosecution 
and the evidence insupport of it are so 
garbled and distorted and where the true 
facts of the case areso overlain witha mass 
of lies thatitis practically impossible to 
disentangle them ‘from the falsehoods in 
which they lieembedded, then tosuch a case 
the maxim ‘falsus in uno falsus in omnibus’ 
has no applicability whatsoever (sic), and no 
conviction canbe legally based upon such 
tainted evidence upon which no credence 
can be placed, and in respect of Which the 
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trial Judge or the Appellate Court cannot 
assert what portion of it is true and in- 
duces belief in the existence of certain 
facts, and. what portions ofit are false and 
unworthy of belief. 

The learned Sessions Judge has himself 
fully analysed the evidence of the eye- 
witnesses examined on behalf ofthe pro- 
secution. (The learned Judges referred to the 
evidence of the eye-witnesses and proceed- 
ed.) These are all the eye-witnesses examined 
on behalf of the prosecution to prove the 
charge of murder of Badri Singh and of 
causing simple hurt to Satrohan Singh 
against the appellants, and as we have 
shown above, the evidence of these five eye- 
witnesses is really not worthy the paper on 
which it is written. 

In view of the fact that the evidence of the 
prosecution eye-witnesses breaks down com- 
pletely, it isnot necessary for us to discuss 
the story of the defence or tocriticise and 
analyse the evidence adduced by the accus- 
sed intheirdefence. We agree with the 
learned Sessions Judge when he says: 

There can be no doubt that Badri Singh was beaten 
with lathis and injuries resulting in, his death were 
caused to him,” : 
but we are notin a position to say upon 
the evidence on the record as to who inflict- 
ed these injuries on Badri Singh. Itisa 
matter for regret that a murder has been 
committed and the culprits are allowed to 
go unpunished. The fault, however, lies 

-with the relations of the deceased who have 
deliberately come into court with a garbled 
and false account of the occurrence instead 
of speaking the plain and unvarnished 
truth. A 

Upon the evidence on the record as pre- 
pared by the learned Sessions Judge we 
are unable to uphold the convictions of any 
of the three appellants. They are entitled 
to the benefit of the very serious doubts as 
to their guilt,—doubts which have been 
created by the evidence of the prosecution 
witnesses themselves, who pose as eye- 
witnesses of the occurrence. We according- 
ly allow these appeals, set aside the convic- 
tions and sentences passed upon the appel- 
lants, acquit them of the offences charged 
and direct that they be set at liberty at 
once. 


N.-A, Appeals allowed. 
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PATNA HIGH COURT. 
Civil Revision No. 26 of 1933. 

March 21, 1933. 

AGARWALA, J. 
BASUDEV NARAIN— PETITIONER 
VETSUS 
PADUMNATH PRASAD AND OTHERS ~ 

OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 78—Scope 
of—Decrees against several judgment-debtors—Money 
paid -by one judgment-debtor to a decree-holder who 
has no claim against him-—-Rateable  distribution— 
Permissibility of. , 

Under s. 73, Oivil Procedure Oode, in the case of 
decrees against several persons money realized from 
judgment-debtors whoare common to both decrees 
is alone available for distribution among the decree- 
holders Section 73 does not permit rateable distri- 
bution of money paid by one judgment-debtor toa 
decree-holder who has no claim. against him. 
Inderbasi Kuer v. Satnarain Singh (1), referred to. 


Application for Revision against an order 
of the Officiating Subordinate Judge, Muzaf- 
farpur, dated January 12, 1933. 

Mr. S. K. Mitter, for the Petitioner. . 

Messrs. Manohar Lal, A. K. Mitter and 
R. Misra, for the Opposite Party. 

Judgment.—This is an application by 
one of the -judgment-debtors against an 
order of the Officiating Subordinate Judge 
of Muzaffarpur. The opposite-party No.. 1 
obtained a decree against the petitioner 
and four others who are opposite party 
Nos. 3 to6 and opposite party No. 2 obtained 
a decree against opposite party Nos. 3 and 
4: both these decrees were decrees for money. 
In the execution proceedings of the decree 
obtained by opposite party No. 1, the judg- 
ment-debtors deposited Rs. 1,000 and the 
petitioner also paid, out of court to the 
decree-holder, another Rs. 1,000 and in 
addition deposited Rs. 500 in court. Opposite 
party No. 2 applied to the lower court for 
rateable distribution. The lower court held 
that he was not entitled to rateable dis- 
tribution with regard to the Rs. 1,000 paid 
out of court, and there is no question now 
with respect to that. The order of the 
lower court-permitting rateable distribution 
with respect to the Rs. 500 deposited in 
court is the subject-matter in ‘dispute. 

It is contended on behalf of the appli- 
cant that the opposite party No. 2 is not 
entitled to rateable distribution with respect 
to the sum of Rs. 500, Mr. Manohar Lal 
on behalf of opposite party No. 2 has con- 
tended that no revision lies against the 
order of the lower court inasmuch as the 
applicant has a remedy by suit. Mr. Manohar . 
Lal also contends thatthe decision of the 
lower Court was correct. 

“With regard to the question of the right 
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of the opposité party No. 2 to rateable dis- 
tribution with respect tothe Rs. 500, it will 
be noticed that this sum was paid into 
court bya judgment-debtor whois not 
common tothe two decrees. It appears to 
me from a reading of s. 73 of the Code of 
Civil Procedure, that in the case of decrees 
against several persons money realized from 
judgment-debtors who are common to both 
decrees is alone available for distribution 
among the decree-holders; but that section 
does not appear to me to permit rate ble 
distribution of money paid by oné judg- 
ment-debtor to a decree-holder who has no 
claim against him. Inthe case of Inderbasi 
Kuer v. Satnarain Singh (1; to which Mr. 
Manohar Lal has referred, the money had 
been paid into court by judgment-debtors 
who were common to both the decrees that 
were the subject-matter of that case.. 

With regard to the first point raised by 
Mr. Manohar Lal that the order of the lower 
Court is not open to revision by reason of 
s. 73 cl. (2) of the Civil Procedure Code, 
which permits the bringing of a suit, that 
clause applies only where the assets 
liable to be rateably distributed, are paid 
to persons not entitled to receive the. same. 
Jt assumes therefore that the. assets were 
liable to be rateably distributed. But as 
I have already stated above, in my opinion, 
the sum in dispute in ths case was no 
part of the assets liable to rateable distri- 
bution. Therefore the “second clause of 
s. 73 (2) of the Code does not apply to the 
facts of ihis case. , Wi 

In the result the application must be 
allowed with coststo the petitioner: hearing 
fee one gold mohur. 

NA. Rule made absolute. . 


(1) 74 Ind. Oas.626; 4 P L T 373; (1923) Pat. 216; 
AIR 1923 Pat. 521. ay 
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OUDH CHIEF COURT. 
Execution of Decree Appeal No. 24 of 
1932. 

February 13, 1933. 

NANAVUTTY, J. 

Saiyid NAQI AHMAD—Jupgment- 
DEBTOR—OBJECTOR— APPELLANT 

versus ' - 
SHEO SHANKAR LAL AND ANOTHER — 
DECREE-HOLDERS—RESPONDENTS. 
Interpretation of Statutes—Hnactment affecting 
procedure—Whether to be given effect immediately— 
Government notification regarding transfer of execu- 


tion from Civil Court to Collector in certain cases, 
when comes into effect 


Any enactment affecting procedure must be given 
effect to at once. i b Na 
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Where a Government notification provided that 
with effect from a specified date, the execution of 
decrees in cases in which a Oivil Court has ordered 
any agricultural land situated in the United Provinces 


-of Agra and Oudh or any interest in such land to 


besold, shall be transferred to the Collector: 

Held, that the notification applied not only to those 
cases of execution of decrees in which till that date, 
neither an enquiry into the natureof the property was 
held nor its sale had been ordered but also to cases 
were a sale had been ordered before the date but not 

eld. 


Appeal against an order of the Addition- 
al Subordinate Judge, Hardoi, dated 
April 18, 1932. 

Mr. M. H. Kidwai, for the Appellant. 

Mr Hyder Husein, for the Respondents. 

Judgment.—This is an execution of 
decree appeal filed by the judgment- 
debtor Saiyid Naqi:Ahmad against an order 
of the learned Additional Subordinate Judge 
of Hardoi dated Aprill 3,1922, dismiss- 
ing his objection and rejecting his prayer to 
have the execution proceedings transferrgd to 
the Collector in virtue of the application of 
Notification No. 5761-A-93 dated March 
26, 1932, published in partI at page 257 
ofthe Gazette of the United Provinces. , 

The facts out of which this appeal has 
arisen are briefly as follows :— 

The decree-holders Lala Sheo Shankar 
Lal and Durga Prasad obtained a decree 
for sale against the judgment-debtor on 
January 8,1931, undera compromise, and 
applied for execution of the sale on 
August 6, 1932. The property sought to be 
sold was found to be self-acquired property, 
and it was ordered by the court executing 
the decree that the decree would not be 
transferred to the Collector but the sale 
would be conducted by the Collector under 
the directions of the Civil Courls. The 
judgment-debtor applied to the court for 
adjournment of the sale which had been fixed 
for January 20, 1932. This prayer 
was granted with the consent of the decree- 
holders and the sale was fixed for 
February 20, 1932. The sale could not take 
place on that date and if was ordered that 
after issue of fresh proclamation the’sale 
should take place on ‘April 20, 1932. 
On March 26, 1932, Government Notifi- 
cation No. 576-LA-93 was published. It 
runs as follows: 

“No. 576-1A-93. In supersession of Notification 
No 1887-1-23}, dated the October 7, 1911, and in 
exercise of the powers conferred by s 68 of the Code 
of Civil Procedure, 1908, the Governor in Oouncil is 
pleased todeclare that, with efect from April 1, 1932, 


the execution of decrees in cases in which a Civil 
Court bas ordered any agricultural land situated in the 


United Provinces of Agra and Oudh or any interest 
in such land to be sold, shall be transferred to the 
Collector.” . 
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The judgment:debtor thereupon prayed 
that the execution proceedings should be 
transferred to the Collector of the district 
of Hardoi in compliance with this notifica- 
tion. The learned Additional Subordinate 
Judge dismissed his objection with costs 
and directed that the execution proceedings 
should continue in his court, because in his 
opinion, as the order directing the sale of 
the judgment-debtor’s property was passed 
before April 1, 1932, the notification 
cited by the judgment-debtor did not debar 
him from proceeding with the execution 
proceedings in his own court. | 

The learned Counsel for the appellant 
judgment-debtor has strenuously argued be- 
fore me that the interpretation put upon 
the . Government notification of March 
26, 1932, by the lower court is wrong 
and that after the passing of that notifica- 
tion the lower court had no jurisdiction to 
proceed with the execution proceedings 
pending in his court. It wasalso contend- 
ed before me that the notification in question 
related only to a change in procedure and 
applied to all pending proceedings in exe- 
cution of decrees, irrespective of the fact 
whether a finding as tothe property being 
ancestral or: not had already been arrived at 
or not: It was conceded before me by the 
learned Counsel for the respondents that 
the land sought to be sold is agricultural 
land and no fresh enquiry as tothe nature of 
the property under the new notification was 
required tobe held to determine whether 
the zemindart property which was to be 
soid was agricultural land or not. It was, 
however, contended for by the learned 
Counsel for the respondents decree-holders 
that ‘the ‘Government notification in ques- 
tion did not affect theright of the Civil Court 
to proceed with the execution proceedings 
inthe present suit, as the order directing 
the sale to be made was- passed before 
April 1, 1932. ` 

In my opinion the contention advanced on 
behalf of the appellant judgment-debtor ap- 
pears to be correct. In Costa Rica (Republic) 
y. Erlanger (1), Mellish, L. J., held that 


“no one has any vested interest in the course of 


procedure.” É 
In Warner v. Murdoch (2), James, L. J., 


held that 
“no one hasa vested right in any particular form of 
procedure.” ` 


In Wright v. Hale (3), Pollock, C. B., said 


LO) ieee Ch D 69. 
(2) (1877) 4 Oh. D 750 at p. 752;46 LJ Ch 121; 
.35 L T 748; 25 W R 207, 
__ (3) (1860) 6 B& N227; 30 LJ Ex.40; 6 Jur. (Nn. 8.) 
1219; 3 LT (x. 8.) 444; 9 W R 157; 123R R 477. 
e 
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“There is a considerable difference - between new 
enactments which affect vested rights and those which 
merely affect the procedure in Courts of Justice, such 
as those relating to the service of proceedings, or what 
evidence must be produced to prove particular facts.” 

Later on the same learned Judge observ- 
ed: — 

* “Whenan Act altérs the proceedings which are to 
prevail in the administration of justice, and there is 
no provision that it shall not apply to suits then pend- 
ing, I think it does apply to such action.” 

In the same case Channell, B., said:— 

“In dealing with Acts of Parliament which have the 
effect of taking away rights of action, we ought not 
to construe them as having a retrospective operation, 
unless it appears clearly that such was the intention 
of the Legislature.” = 

In the same case Wilde, B., said: 

“I am prepared to decide this case upon principle, 
The rule applicable to cases of this sort is that when 
anew enactment deals with rights, of action, unless 
itis so expressed in the Act, as existing right of 
action is not taken away. But where the enactment , 
deals with procedure only, unless the contrary is 
expressed, the enactment applies to all actions whe- 
ther commenced before or after the passing of the 
Act. That tbis is the true principle sufficiently 
appears from the cases that have been referred to on 


Applying these principles to the pre- 
sent case 1 have no hesitation in holding 
that the execution proceedings should have 
been immediately transferred by, the learn- 
ed - Subordinate Judge from his court to 
that of the Collector of Hardoi, as required 
by the Gazette Notification No. 576-1A-93 
March 26, 1932. These principles 
were given. effect to by a Full Bench of the 
Allahabad High Court in Fateh Chardv. 
Muhammad Bakhsh (4). 

Similarly in Gokul Prasadv. Ali Bakhsh 
(5), ib was held that on the principle that a 
litigant has got no vested right in procedure 
the question of amendment . arising sub- 
sequent to the passing of the new Civil. 
Procedure Code would be governed by it. 

In Delhi Cloth & General Mills Co. v. 
Income Tax Commissioner of Delhi (6), their 
Lordships of the Privy Council made the 
following observation:— 

“The principle which their Lordships must apply 
in dealing with this matter has been authoritatively 
enunciated by the Board in Colonial Sugar Refina 
ing Co. v. Irving (7) where it is in effect laid down 
that, while provisions of.a statute dealing merely 
with matters of procedure may properly unless that 
construction be textually inadmissible, have retros- 
pective effect attributed to them, provisions which 
touch a rightin existence at the passing of the statute 


(4)16 A 259. = eae 
(5) 6 Ind Oas 1015; 1300 15% > 
(8) 106 Ind. Uas. 156; 4 O W N 1053; AI R1927 PG 
233; 8PLT79; 25 ALJ 964; 53ML J 819; 470 
LJ1;30 Bom L R 60; 1 L T40 Lah.1;320WN 
237; 54 1'A 421: 29 P L R 37 (P.O) 
Le (1905) A 6363; 74 L JP O77; 92 LT 738; UT 
É i 
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are not to be applied retrospectively in the absence: 
of express enactment or necessary.intendment. Their 
Lordships can have“no doubt that provisions which 
if applied retrospectively, would deprive of their 
existing finality orders, which, when the statute came 
into force, were final, are provisions which touch 
existing rights.” 

It is thus clear that any enactment affect- 
ing procedure must be given effect to at 
once and the learned Additional Subordi- 
nate Judge appears to have been in error in 
holding that the notification only applied 
to those cases of execution of decrees in 
which till April 1, 1932, neither an 
enquiry into the nature of the property was 
held nor its sale had been ordered, 

For the reasons given above I allow 
this appeal with costs, set aside the order 
of the lower Court, and direct that the 
execution proceedings pending in the Court 
of the Additional Subordinate Judge of 
Hardoi be transferred to the court of the 
Collector of Hardoi. 


NA, i Appeal allowed. 


——— 


CALCUTTA HIGH COURT. 
Jury Reference No. 69 of 1932. 
February 3, 1933. 
PANOKRIDGE'AND PATTERSON, JJ. 
EMPEROR—REFEREN 
versus l 
MAKHAN LAL GARODIA 
AND ANOTHER—ACCUSED 

Criminal Procedure Code (Act V of 1898), s. 307 
—Reference to High Court—Conditions . precedent— 
Reference for. acquittal onthe ground. that certain 
acquitted co-accused should have been convicted— 
Whether competent—Criminal trial—Jury —Verdict, 
when perverse, 

A disagreement with the Jurors within the mean- 
ing ofs. 307, Criminal Procedure Code, is one of 
the conditions precedent toa reference. <A Judge 
is not justified in making a reference where his 
quarrel with the Jury's verdict is not that the persons 
who were found guilty should in fact have been 
found not guilty, but that logically the persons who 
have been found not guilty should have been found 
guilty as well. ` Wherea Judge is in doubt whether 
to recommend the conviction of apersonor the 
acquittal of another,he cannot be said to have 
disagreed with. the verdict of the Jurors within the 
meaning of s. 307, Criminal Procedure (ode. 

It cannot be said that the Jury are acting 
perversely, because they are of opinion that the 
evidence of certain witnesses proves the guilt 
of certain of the accused but does not prove the 
guilt of their co-accused, although on the. face of it, 
it implicate the latter in an equal degree. 


Mr. Radhica Ranjan Guha, for the Crown. 

Mr. Shyama Prasanna Deb, for the 
Accused. ae, Ja f 

Judgment.—In this- case the learned 
Sessions Judge.ofthe..Assam Valley Dis- 
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tricts has referred the case of two persons, 
Makhan Lal Garodia and Debi Dutt 
(Serangi) alias Kopa Driver, to us. under 
s. 807 of the Code of Criminal Procedure.. 


‘The accused were tried together with three 


other persons, namely Bhuban Bijoy Singh, ` 
Sew Prosad Agarwala and Sew Pujan, in the 
following circumstances: There is an unmar- 
ried girl whom the medical evidence shows to 
be of about 20 years of age, who at the 
time ofthe events in question was living 
with her-brother-in-law Gaziram Kooch in 
Dibrugarh. There is a Marwari shop- 
keeper in Dibrugarh -ofthe name of Lachi-’ 
ram Agarwalla. Itis an admitted fact that 
Lachiram formed an illicit connection with 
the girl Subhadra. It appears that Lachiram 
was in the habit at first of visiting Subhadra 
at Gaziram’shouse. In April or May, 1932, 
according to the prosecution, Makhania, 
Bhuban Bijoy and his mistress, an As- 
samese Dom named Kusum, visited Ghazi- 
ram's house and obtained possession of the 
person of Subhadra by falsely represent- 
ing that they had been sent to fetch hér by 
Lachiram. On this the girl consented 
to accompany Makhania and Bhuban. 
But she was taken by them not to Lachi- 
ram’s house but to Kusum’s house where 
she was raped by Makhania. She was dis- 
covered by Ghaziram at this house and re- - 
covered by him. Hisstoryis that he ĉon- 
sented to compromise the matter fora sum 
of Rs. 100 of which Rs. 50 was paid on that 
occasion witha promise that the balance 
would be paid at alater date. Hesigned a 
document which does not support this theory 
but lends colour to the defence suggestion 
that he agreed to make over his sister-in- 
law to Makhania as his concubine. What- 
ever may be the truth as regardsthis part 
of the story, it is quite certain that Su- 
bhadra returned to Ghaziram’s house on 
or about May 10, 1932, and that a 
fortnight later she was removed from that 
house with her consent to become the 
kept mistress of Lachiram. On that oc- 
casion formal documents were executed by 
the parties duly stamped and embodying an 
agreement that Subhadra should behaveas 
an obedient and faithful wife towards Lachi- 
ram who on his side undertook to treat her 
properly-and provide for her in a’ suitable 
fashion. Lachiram. is married man whose 
wife livesin the same house with him at 
Dibrugarh. Arrangements were according- 
ly made whereby Subhadra was installed 
in a room-ina corrugated iron: buildingin 
Dibrugarh belonging to a- man named 
Dhaneshwar. There... were other. people 
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living in the building including a relation 
of Subhadra’s,a man about 25 years of 
age; named Manik Ram. Subhadra lived 
in‘that ‘house, Lachiram visiting her there 
*periodically until the night of August 
10; 1932. According to the prosecution 
où that night Makhania, Bhuban Singh and 
Debi Dutt, who is a taxidriver, broke into 
the house and climbed overa partition into 
the room occupied by Subhadra and forci- 
bly removed her. It is said that they car- 
ried her fromthe house towards Debi 
Dutt’s taxi which was standing close at 
hand and that before they reached the taxi 
Subhadra struggled and forced them to 
drop her in the mud, a fact which roused 
the attention of Sew Dayal Hajam, P. 
W. No. 2, who claims to have re- 
cognised the three persons whom’ I have 
named. Subhadra, however, was put into 
a taxi, which was driven in the direction 
of some cross-roads. There were various 
people in the neighbourhood ‘of the. cross- 
roads and a considerablė* number of them 
have given evidence. They say they heard 
the screams-:of a womanas also shouts of 
the male occupants of the taxi. None of 
them, however, claims to have recognised 
Bhuban by sight though one saysthat he 
recognised Bhuban’s voice. Subhadra’s 
- story is that she was taken to Kusum’s 
house as onthe previous occasion in May 
and there ravished by .Makhania. Two 
days later she was removed to a village 
named Romai where she was. kept in the 
house of one Sew Prasad. Within the 
course of the same day she was taken 
from Romai by one of Sew Frasad's servants, 
a man of the name of Sew Pujan, to another 
but belonging to Sew Prasad in an adjoin- 
ing village of the name of Churikata. From 
there she was rescued by the Police and 
Gaziram, This was the prosecution story 
and charges were eventually framed against 
Bhuban, Makhania and Debi Dutt under 
ss. 457 and 366, Indian Penal Code, and 
against. Sew Prasad and Sew Pujan, under 
s. 368, Indian Penal Code, Bhuban denied 
having had anything to do with the occur- 
rence and having seen Subhadra _ on or 
about 10th of August. On the other hand, 
Makhania and Debi Dutt admitted having 
taken the girl away from Kusum's house 
to Romai on August 12. Makha- 
nia's story was that Subhadra consented 
to accompany him in May, as the docu- 
ment signed by Gaziram on May 
10, indicates, but that Lakhman_ had 
subsequently obtained possession.of her by 
atrick, e He said that on August. .10, -he 
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him to remove her -fiom Tachiram's con- 





house where- Subhadra wasliving and took 
her away in the taxi at her request and ~ 
with her- consent. Similarly he admitted 
the removal of Subhadra from Dibrugarh to 
Romai on August 12, and s'ates that this 
was done with Subhadra’s approval. Sew 
Prasad and Sew Pujan also stated that they 
had acted very much inthe way that the 
prosecution alleged, but they said that the 
girl had approved the arrangements that 
were made and that she was cheerful 
throughout and that they had no suspicion 
that she was the victim of abduction. 
The Jury unanimously found Bhuban Singh, 
Sew Prasad and Sew Pujan not guilty of 
charges framed against them. The learn- 
ed Sessions Judge has accepted the verdict ` 
of the Jury and has acquitted these three 
persons. ‘The Jury, however, unanimously 
found Makhania and Debi Dutt guilty 
under ss. "457 and 366, Indian Penal Code. 
The learned Judge has not accepted this 
verdict and has recorded that in his opinion 
it is perverse and opposed to the weight 
ofevidence, and has also recorded that it 
is necessary for the endsof justice to refer 
their casé tothe High Court. 

When weturn to the learned Judge's 
letter of reference, its terms occasion con- 
siderable doubt in our minds whether the 
circumstances :of the case bring it under ~'s; 
307, Criminal: Procedure Code, at all. 
There is no statement in the letter that it 
is necessary for theends of justiceto refer- 
the casetous, but having regard to what- 
was recorded by the learned Judge at the 
time ofthe verdict, this is of trifling im- 
portance. What is, however, of importance 
is that the learned Judge states that he 
would have been prepared to act upon a 
verdict of guilty against Bhuban, Makha- 
nia and Debi Dutt under s. 366, Indian 
Penal Code. He says, however, that he has 
not recommended the conviction of all 
these three, because there seems to him to 
be a considerable element of doubt in the 
case and because the verdict of the Jury 
showed that they thought the principal 
witnesses capable of falsely incriminating 
the most important of the accused. It is 
clear that what was weighed with the learn- 
ed Judge is not so much the opinion that 
the verdictof guilty with regard to these 
two accused is erroneous in. fact, as his 
-view that ifthe Jury were prepared to cong 
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vict these two acctised,on the prosecution 
evidence they shoiild: ‘also > have convicted 
Bhuban Bijoy::,-Agwwechave had occasion 
to observe before,'this'‘line of reasoning is 
to be applied ‘with à considerable degree 
of caution. It is notorious -that in this 
country, as probably elsewhere, it is not 
an uncommon thing for the witnesses to 
give a substantially correct story but at the 
same fime to endeavour to implicate the 
innocent as well as the guilty. If the court 





suspects that the evidence of a witness is. 


affected by a motive of this sort, it will be 
reluctant to accept any portion of that 
evidence, butat the same time it is going 
too far to say that the Jury are acting 
perversely, because they are of opinion that 
the evidence of a certain witness proves 
the guilt of certain of the accused but does 
not prove the guilt of their co-accused, 
although on the face of it, it implicates the 
latter in an equal degree. Ib appears to 
us that the very fact that the learned 


Judge was in doubt whether to recommend | 


the conviction of Bhuban Bijoy or the ac- 
quittal of Makhania and Debi Dutt, shows 
that he could not be said to disagree with 
the verdict of the jurors within the meaning 
of s. 307 of the Criminal Procedure Code. A 
disagreement within the meaning of that sec- 
tion is one of the conditions precedent to a re- 
ference; and we very much doubt whether a 
Judge is justified in referring the case to 
this court where his quarrel with the Jury’s 
verdict is not that the persons who were 
found guilty should in fact have been found 
not guilty, but that logically the persons who 
have been found not guilty should have been 
found guilty.as well. However, we do not 
desire to dispose of the reference on the 
ground, although we consider it a substantial 
ground. When we turn to the record we 
find the case against Makhania and Debi 
Dutt differed in- many respects from the 
case against Bhuban Bijoy. The most 
obvious difference is that the two former 
admitted that they took the girl from the 
house in which she had been placed by 
Lachiram on that night, whereas the latter 
denied all knowledge of the occurrence. 
Apart from the evidence of the persons 
directly concerned, Subhadra -and Manik, 
there was nothing except-the evidence of 
Sew Dayal Hajamagainst whom there was 
suggestion of enmity with Bhuban with 
which he was not able to deal satisfactorily. 
Also one of the eye-witnesses on the cross- 
roads professed to recognise Bhuban’s voice 
as the taxi was driving past. ‘That is a very 
plight evidence which the Jury were justi- 
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fied in discarding. There was also the fact 
that Bhuban’s mistress played a leading 
part both in the events of May and in those 
of August. The Jury may have thoughtit 
is possible that Lachiram thinking, that. 
Bhuban certainly had been privy }:tio.the 
first abduction, was determined to .make 
the case against him as strong as possible. 
We do not think that the Judge is justified 
in saying that the Jury were perverse in 
considering that it was safe to accept the 
story told by Subhadar and Manik as 
against Makhania and Debi Dutt, but not 
safe to accept it as against Bhuban. 

In these circumstances we feel that the 
reference should be rejected, and we accept 
the verdict of the Jury and convict Makha- 
nia and Debi Dutt under ss. 457 and 366, 
Indian Penal Code, having regard; however, 
to the disreputable character of all the per- 
sons concerned; we do not think that a 
heavy sentence is called for.: We, therefore, 
sentence Makhdania to one year's rigorous 
imprisonment ‘under s. 366, and Debi Dutt 
to six months’ rigorous imprisonment under 
that section. We pass no separate sentence 
under s. 457. If on bail, they will forth- 
with surrender to their bail bonds and 
serve out the sentence imposed on them. 

N.-A. Reference rejected. 





ALLAHABAD HIGH COURT. 
FULL BENCH. 
Privy Council Appeal No, 27 of 1932. 
February 9, 1933. 
MUKERJI, Acte.C.J., Kina AND 
NIAMATOULLAG, JJ. 
“BY, an ADVOCATE or BENARES— 
APPLICANT ate . 


te 


< versus ai 
JUDGES or Toe HIGH COURT ar 
ALLAHABAD — Opposite PARTIES. 

-Civil Procedure Code (Act V of 1998), s. 15l—Order 
suspending Advocate—A pplication for stay of order till 
obtaining special leave to appeal from Privy Council— 
Inherent powers of High Court to grant stay. 

Where the High Court passed an order of suspen- 
sion on an Advocate from practising for a period of 
three months and he applied to the High Court that 
the orderof suspension might be kept in abeyance 
till he would-have an opportunity to place his case 
before the Privy Council so that he might obtain 
specisl leave to appeal; ; 

Held, that the High Court had an inherent juris- 
diction to pass such orders as the justice of the case 
might require and that the order of suspension might 
in the circumstances of the case be held in abeyance 
for three months. Nanda Kishore Singh vw. Ram 
Golam Sahu (1), distinguished é 


Mr. A. Sanyal, for the Applicant, 
Mr. Mohammad Ismail, for the Opposite: 
Parties. : NK $ e s 
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--Order.—This is an application on behalf 
of B with two prayers. The first is that the 
ordér of suspension may be kept -in abey- 
ance till he has-hadan opportunity to place 
his.case before the Privy Council in order to 
obtain special leave to appeal. Thesecond 
is that the amount of security may be 
returned to him to enable him to proceed 
to the Privy Council. On the first point 
the caséof Nanda Kishore Singh v. kam 
Golam Sahu (1) has been cited. In that 
case, however, there was a difference of opi- 
nion and the opinion of the Senior Judge 
prevailed under s. 36, Letters Patent of 
the Calcutta High Court. We donot think 
that that case'is of much good tous. We, 
however, do think that we have an inherent 


jurisdiction to pass such orders as the’ 


justice of the case may require. In this. 
case the applicant was suspended for three 
months and fifteen days of that period 
have already expired. Ordinarily it would - 


take about three months’ Lime within which - 


the applicant can get an order of their 
Lordships of the Privy Council granting 
special leave to appeal, if he ever gets 
one. Within țhat period the suspension 
will have fully taken effect and the object 


of going to their Lordships of the Privy. 


Council will. be . frustrated. In view. of 
these circumstances we direct that the 
order of suspension be further held in 
abeyance for three months from this: date. 
The applicant -must proceed quickly and 
obtain such order as their Lordships of 
the Privy Council. may be pleased to 
pass. a NG 

The amount of-.security Rs. 4,000, may 
be returned..to thé! petitioner’s Counsel as 
quickly as possible. If the applicant does 
‘not pay the Government Advocate’s fee 
allowed tohim as costs within a week, a 
sufficient amount of the security -will be 
retained for payment of costs to the Govern- 
ment Advocate, 

N.-A. Order accordingly. 

(1) 18 Ind Cas 207;49 O 955; 16 C LJ 508, 


PATNA HIGH COURT. 
Criminal Revision Application No. 13 of 1983. 
February 17, 1933. 

JAMES AND AGARWALA, JJ. 

HARI CHARAN MISRA— PETITIONER 
versus 
EMPEROR— Opposite PARTY. 

Criminal Procedure Code (Act V of- 1898), s. 196-A 
(2), 215—Quashing of illegal commitment—Power. of 
High Court— Penal Code (Act XLV of 1860), ‘ss. ‘467, 
471—Charge under—Absence of sanctron~— Trial 


passing stage of recording assessors’ verdict—Lllegality . 
e > 
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of trial brought to notice of court—Procedure—High 
Court, if can order Sessions Judge to record, final 
judgment—Fresh enquiry, if can be made. 4 

The High Court can quash an illegal -commitment 
at any stage of thecase Queen-Empress v. Shilo” 
Behare (i), relied‘on. [p 370, col. 1] 

Where in acharge of criminal conspiracy punish- 
able under ss 467 and 47', Penal’ Code, but in 
which the sanction of the-!-ccal Government had not: 
been obtained, and the trial had proceeded to. the 
stage at which the opinion of the assessors were 
taken and on being informed that he had no power 
to deal with’ the case, the Judge held that the trial’ 
was ab initio void but passed no sentence of acquittal- 
or conviction: 2 

Held, that the High Oourt could not order him to 
record judgment inaccordance with the ordinary. 
procedure, for that would be to order him to acquit 
or convict. He cannot convict because he- has no 
jurisdiction to entertain the charge, for want of the. 
sanction of the Local Government. He cannot acquit 
in such a manner that his. acquittal will have the 
effect undérs 4U30f the t riminal Procedure Oode of 
staying further proceedings Mohamad Yasin v 
Emperor (5) and P Banerjee v. Bepin Behari Ghose (6). 
relied ou, [p. 369, col, 2.) ` 

Held, also, that there was nothing wrong in a new 
enguiry under Uhap. XVIJI, Oriminal Procedure Code, 
ae pane sanction of Local Government, [p. 37%, 
col. 

Criminal Revision Application against an 
order of the Assistant Sessions Judge af 
Bhagalpur, dated March 14, 1982. > 

Messrs. D, P. Sinha and K. N. Lal, for ihe 
Petitioner. 

-Mr. S. Jaffar Imam, Assistant Govern- 
ment Advocate, forthe Crown. 

James, J.—The petitioner was committed 
for trial by the Deputy Magistrate of 
Bhagalpur on a charge of criminal con- 
spiracy. punishable under ss. 467 and 471 
of the Indian Penal Code. By thé provisions of 
s. 196A (2) of the. Criminal Procedure Code, 
the sanction of the Local Government was. 
necessary to the- initiation of proceedings 
before the court could; take cognizance of 
the offence; but this sanction had not been 
obtained. Thetrial proceeded-to the stage 
at which the opinion of the assessors were 
taken, when it was brought to the notice 
of the Assistant Séssions Judgethat he had 
no power to dealwith the case. He then 
held that the trial which had taken place 
was ab initio void and he passed no sen- 
tence of conviction or acquittal. He directed 
that the District Magistrate should be in- 
formed. of the facts. and that the accused 
persons should remain in the position in 
which they were before the enquiry began. 

The case had been originally instituted on 
the complaint ofthe Local Superintendent. 
of Post Offices. After the order had been. 
recorded:by-the Assistant Sessions Judge, 
sanction from. the Local: Government was, 
obtained to the prosecution; under ss. 467. 
and 471 read with s.-120-B of the Indian Penal.” 
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Code. A fresh complaint was made and 
the Magistrate proceeded to hold a new 
enquiry under Chap. XVIII of the-Criminal. 
Procedure Code. We are asked’..to stay 


further proceedings in this enquiry on the 


ground that the Assistant Sessions Judge 
acted illegally in failing to deliver final 
judgment, and that the trial before hifn 
musi- be treated as still pending. The 
learned Advocate for the petitioner argues 
that the Assistant Sessions Judge, when. he 
had once entered on the trial,had no alter- 
native but to proceed tojudgment. He cites 
the decision in the case of Nathu Rewa v. Em- 
peror 31 Ind Cas, 1000 (1) wherein a Sessions 


Judge finding atthe end of the trial that’ 


there had been a misjoinder of charges can- 
celled the trial and decided to hold a fresh 
trial against the accused. The Bombay High 
Court held that when the Sessions Judge 
had reached the stage at which the assessors’ 
opinion had been recorded, he had no option 
but to deliver judgment in accordance with 
the provisions of the Criminal ProcedureCode, 
The learned Advocate cites als the case of 
„An re Kambala Narayana 50 Ind. Cas. 832 (2) 
but in that case it was merely pointed out 
that where a Sessions Judge wastrying one 
offence with the aid of a Jury, and another 
offence with the aid of assessors, the fact 
that he found it necessary to:make are- 
ference under s. 307 of the Code of Criminal 
Procedure against the verdict of the Jury 
did not absolve him from his duty to give 
judgment on the charge that he had tried 
with the aid of assessors. But the learned 
Assistant Sessions Judge in dealing: with 
the present case remarked that this was a 
case in which the proceedings were ab initio 
illegal. Inthe case of Abdul , Rahaman v. 
Emperor (3) which is quoted bythe learned 
Assistant Sessions Judge, the District 
Magistrate had “taken cognizance of an 
offence punishable under s.120-B, which 
required. previous sanction of the local 
Government under s. 196-A of the Criminal 
Procedure Code, without obtaining. that 
sanction; it was pointed out by Sir- Sydney 
Robinson that thé-whole, of the „proceedings 
were ab initio without jurisdiction and 
illegal. In that case, as inthe present case, 
no court has power to take cognizance of 
the offence of criminal conspiracy’ unless 
the local Government had by .an order in 
writing consented to the initiation of the 
et Jad. Cas 1000; 17 Bom, L R 1074; 16 Or. L J 
(2)-50 Ind Cas. 832; 9 L W 376; 36 MLJ 452; 20 
Or. L J 352; 26 M L T.45. A 
f e) 89 Ind. Cas. 395; 3 R 95; A I R, 1025 Rang. 296; 
26 Or, L J 1339, 
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proceedings, so that the whole proceedings 
were abinitio void, the commitment was 
void arid the trial was void and the Assis- 
tant Sessions Judge had actually no 
jurisdiction to pronounce a verdict either of. 
acquittal or of conviction. The learned’ 
Advocate quotes the case of Ram Prasad 
Guru .v. Emperor (4) wherein this court 
dealing with an cffence committed outside 
British India for which the sanction of the 
Political Agent was necessary in order to 
give jurisdiction to the British Court, 
recorded an order acquitting on appeal the 
person who had been convicted. In that 
case towhich I was a party, the form ofthe - 
order must, I think, be. admitted to have 
been incorrect and it was apparently madé 
by inadvertence. The order should have 
been that the conviction was set aside and 
not that the accused was acquitted. 

Itisnot easy to say what useful purpose 
could be served by an order such as 


the learned Advotate suggests should 
be made to the Assistant Sessions 
Judge.’ We cannot order him to. 


tecord judgment in accordance with the 
ordinary procedure, for that would -be to 
order him to acquié or convict. He cannot 
convict because he has no jurisdiction to 
entertain the charge for wantofthe sanc- _ 
tion ofthe local Government. He cannot 
acquit in such a mannerthat his acquittal 
will have the effect under s. 403 of thé 
Criminal Procedure Code of staying furth- 
er proceedings: Mohamed Yasin v. Emper- 
or (5), P. Banerjee v. Bepin Behary .Ghose 
the order 
which hehas recorded is in-any way im- 
proper or illegal. The learned . Sessions 


Judge, when’ the’ application was:.made 


before him, for. révision’ of the order of 
the Sub-Divisional Magistrate to issue 
process on the second complaint, treated 
the order ofthe Assistant Sessions Judge 
as made under 6.932 of the Criminal Pro- 
cedure Code. The -ledrned Advocate for 
the petitioner points out that s. 532 ap- 
plies only to those cases, in which the 


Magistrate who made the complaint pur- 


ported toexercise powers duly conferred 
which -had not beenso conferred ; and that 
neither of the two. alternative.courses pres- 
cribed by thesection were. open to the 
Assistant Sessions Judgé in this. case. The 
Sessions Court may accept the commitment 

(4) 122 Ind. Cas. 155; 11 P L T 433;. 31 Or. L J 364; 
Ind Rul. (1930):Pat, 187; AIR 1939 Pat. 501. 

(5) 95 Ind. Oss.929;7 PLT 383; A IR 1926 Pat, 
302: 5 Pat. 452; 27 Or. Ld 849. | . 
- (6) 95 Ind. Cas. 79:30 O W N 382; 43 OL J110; 


` ATR1926 Cal, 691; 27 Or LJ 751, 
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or in the alternative it may quash the 
commitment and direct fresh enquiry by 
a competent Magistrate? The Assistant 
Sessions Judge could notin this case ac- 
cept the commitment, because the Magist- 
jfatehad no jurisdiction to entertain the 
charge, and the Assistant Sessions Judge 
in the circumstances had no jurisdiction to 
try it. He could not adopt the alternative 
procedure of quashing the commitment and 
directing a fresh enquiry by a competent 
Magistrate, because so long as the sanction 
of Government for the prosecution was 
wanting, no Magistrate was competent to 
hold the enquiry. There has been scme 
discussion in this court on the question of 
whether itis now open to us to quash the 
original commitment of the Assistant 
Sessions Judge under s. 215 of the Criminal 
Procedure Code. It appears to us that 
there is no reasonable ground for holding 
that the High Court has no power to quash 
an illegal commitment at any stage of the 
case, as was held in Queen-Himpress v. Shibo 
Behare (7) but no order quashing the com- 
mitment is necessary in the present case. 
The commitment was void abinitio and al- 
though if proceedings under that illegal 
commitment had been actually pending at 
present against the petitioner, it might 
have been necessary to quash them, there 
are now no proceedings pending which re- 
quire to be quashed by any order ofthis 
court, since the Assistant Sessions Judge 
himself discovered that the commitment 
was.void abinitio, and that neither he 
nor any other court had any ' power 
those proceedings to record a judgment 
either of acquittal or conviction. There is 
nothing therefore which stands in the way 
of the proceeding under Chap. XVIII of 
the Code now pending in the Court of 
the Sub-Divisional Magistrate, and this 
application must be dismissed, 
Agarwala, J.—I agree. - 
Ook | Application dismissed.. 
(7) 6 O 584. g 
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RANGOON HIGH COURT. 
Civil Revision No. 340 of 1932. 
March 6, 1933. 
: BaGu ey, J. 
8. T. R., M. K. T. FIRM— APPLICANT 


x © Versus 
KHULSOON BEE BEE— Opposite 
Party. 
Civil Procedure Code (Act V of 1008), s. 115, O. 
XX, r. 18—Order setting aside order refusing to set 
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aside ex parte decree—Revisidn—A pplication 
aside ex parte decree—Burden of proof. 

An orderysetting aside an order refusing to set 
aside an @x parte decree canbe revised under 8, 
115, Civil Procedure Code. Ram Sarup. v. Gaya 
Prasad (2)~and Piroj Shah and Co. v. Carib Shah (3), 
followed. . 

On an application to set aside theex parte decrees 
it is incumbent on the applicant to show that the. 
sugamonses were not duly served or that he was ' 
pranakan appearing when the case was heard, 

y some sufficient cause. 


Civil Revision from an order of the Dis- 
trick Judge, Insein, dated November 14, 
1932. - - 

Messrs. Saw Hla Pru and Bhattacharya, 
for the Applicant. < 

MT. NGN. Sen, for the Opposite Party. 

Order. — This is an application for re- 
vision of an order passed by the District 
Judge of Insein setting aside an order 
passed by the Sub-Divisional Court of 
Taikkyi refusing to re-open a suit’ decreed. 


to set 


ex parte. preliminary. objection 
was raised that an order of this nature 
cannot be questioned in revision and 


Nand Ram v. Bhopal Singh (1) was quoted. 
The applicant’s Advocate, however, pointed 
outthat this case has been overruled by a. 
Full Bench of the Allahabad High Court in. 
Ram Sarup v. Gaya Prasad (2) and there 
is a reported ruling of the Lahore High’ 
Court, Piroj Shah and Co. v. Qarib Shak 
(3), in which an order of this nature was 
dealt with inrevision.. I see no reason 
for holding that this order is not subject 
to the revisional powers of this court. No 
appeal lies to this court and I therefore. 
consider that a revision will lie. | 
To turn now to the facts of the case, 
the applicant firm filed a suit against the 
respondents as legal representatives of one’ 
Mohammad Ismail. Respondent No. -1 was 
cited as the guardian ad litem of the 
ramaining respondents, her children. Ac- 
cording to the record summonses wereissued- 
but refused, so they were stuck upon the 
house. The court took this as good service 
and appointed the bailiff to act as- guar-' 
dian ad litem on behalf of the minor de- 
fendants. He put the plaintiff to strict’ 
proof of his case and an ex parte decree 
was passed. The order is dated Decem- 
ber 23, 1931; the decree was actually 
signed on January 2, 1932. Execution. 
proceedings were then opened. The pro- 
perties were attached and soldon April 
23, 19382. The sale was confirmed on 
(1) 16 Ind Cas. 1; 34 A592:10 A LJ 130, 


(2) 90 Ind. Cas, 180; A I R 1925 All. 610; 48 A 175; 
LR6A 601 Civ., 24 A LJ 56 (F B). 


(3) 95 Ind. Cas. 124; A IR 1926 Lah, -379;7 Lah, - 
161; 8 Lab, L J 267; 27 P L R 321, ' e 
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May 25, 1932, and on June 4, an ap- 
plication was filed on behalf of all the 
defendants asking that the ex parte decree. 
might be set aside. The application was. 
accompanied by an affidavit sworn by 
Khulsoon Bibi in which. she says that she 
was neverserved with subpenas of any 
kind, but on May 28, a Rangoon 
Chettyar went and told her that a decree 
had been passed against her, so she went 
to see Mr. Bhattacharya who had appeared 
as Advocate for the. other side and she 
then came to know definitely that a decree 
had been passed against her. The plaint- 
iff contested the re-opening and the learned 
Judge after recording evidence held that 
the applicant lShulsoon Bibi had failed to, 
discharge the burden of proving that she 
only came to know of the. decree within 
30 days of her application. He also found 
that it seemed reasonable: to presume that 
Khulsoon Bibi was at home when the- 
process server went there with the sum-, 
monses. He therefore rejected the appli- 
cation for re-opening. Anappeal was filed 
to the District Court apparently by Khul- 
soon Bibi only. The learned Disfrict 
Judge wrote a very short order but re- 
marked that Khulsoon Bibi contended in 
her affidavit that she was never served with 
subpenas of any kind. , He then speaks of 
what the process serverand the plaintiff's 
clerk who accompanied him said. He 
comments on, the fact that. the man who 
filed an affidavit as identifier. could not be 
cross-examined as he-had gone to India 
and says that for the reasons already in- 
dicated he allows the appeal. With due 
respect Imust say I fail to see any reasons 
indicated. 

“It should not be necessary to have to 
point out that it was for Khulsoon Bibi 
to show affirmatively that the summons 
was not’ duly served-or that she was 
prevented by sufficient cause from appear- 
ing when the suit was called for hearing. 
It is necessary then to see what she has 
shown, An important point to be noted 
is that she has never come to court to 
give evidence. She sent her sister. [His 
Lordship discussed the evidence and 
continued.] The learned District Judge 
has entirely misplaced the burden of proof. 
He has failed to see that the defendant 
proved nothing affirmatively at all and it 
was incumbent om her to show that the 
summonses were ‘not duly served or that 
she was. prevented from appearing, when 
thé case was heard, by some sufficient 
cause. He has entirely overlooked that 
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the matter in question was a personal one 
about which no one could speak with more 
authority than the defendant herself and 
that she deliberately kept out of the witness- 
box in spite of the fact that her observ-* 
ance of purdah seems to be of the sketchiest 
nature. I consider that the order passed 
is one which can be interfered with in 
revision because the learned Judge entirely 
failed to grasp what was important in the 
matter before him. I set aside the order 
of the learned District Judge and 
restore that of the trial Court dismissing. 
the applicationfor re-opening. Respondent 
No. 1 will have to bear the costs of the 
applicant throughout: Advocate’s fee in this 
court two gold mohurs. 

A. Order set aside. 
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MADRAS HIGH COURT. 
Criminal Appeal No.'590 of 1931. .. | 
November 4, 1931. 
VENKATASUBBA Rao, J. 

PUBLIC PROSECUTOR— APPELLANT 

versus i 

MAYANDI NADAR —ACCUSED. | 
Criminal Procedure Code (Act V of 1898), s. 41?— 
Appeal against acquittal—Right to be used sparingly 
—-Penal Code (Act XLV of. 1860), 8. 198—Perjury 
—Every perjurer not to becharged though perjury is 
an offence. " 
The right of appeal against an acquittal vested in the 
Orown should be used sparingly and with circumspec- 
tion. Anappeal against an acquittal should. not be 

filed on a technical ground. wa y 
Perjury is a concomitant of a Court of:Law. the 
question always being one of degree. Every act of 
‘perjury is, in strict law, an offence but it does not 
follow, that on thataccount every perjurer should 

be charged. : - 

Judgment.—It is an accepted maxim 
that the right of appeal against an acquittal 
vested inthe Crown should be used spar- 
ingly and with circumspection., In the 
present case, if the Sessions Judge instead 
of acquitting the accused, had imposed 
upon him A nominal fine, the requirements 
of the law would have been satisfied. But 
on this purely technical ground this appeal 
should not have been filed. The observations 
of the learned Judge aremo doubf strong 
but by no means stronger than the facts 
warrant. Isay nothing regarding the con- 
viction of the thief himself but this pro- 
secution, there can be no doubt, was ill-con- 
ceived. Suppose aman is being tried on 
a capital charge and-his wife is forced into 
the witness-box by the Crown, isshe to take 
her trial for perjury on the score that 
in screening her husband, she Has given, 
* . 


wk, EM 

372. 
false evidence? Perjury is a concomitant 
ofa Court of law, the question always being 
one of degree. Every act of perjury is, 
in strict law, an offence’ but it does not 
follow that on that account every perjurer 
should be charged. The Police, I should 
have expected, would have profited by the 
remarks of the lower Court, which in my 
opinion were pertinent and rightly made. 
The Government’s position is different from 
that ofa private party and this appeal, as 
' I have said, should never have been filed, 
and it is dismissed, 


N.K.- A. Appeal dismissed. 


RANGOON HIGH COURT. 
Civil Revision No. 341 of 1932. 
February 27, 1933. 
BAGULEY, J. 
MA ON KYINE AND O0OTHERS— APPLICANTS 
` versus i 
M.T. T.K. R.A. R. K. R. FIRM AND OTHERS—- 
OPPOSITE PARTIES. 

Specific Relief Act (I of 1877), s, 42—Suit for 
mere declaration—Maintainability. 

The plaintiffs alleged that they and all the defend- 
ants, except defendant No. I, are the heirs of one M 
who died leaving acertain house. This house was 
mortgaged by oneof the other heirs to res- 
pondent No, 1, and respondentNo. 1 has brought a suit 
on his mortgage. The plaintifis in consequence sued 
for a declaration that the mortgage on- which the 
mortgage suit was based was not binding on the 
plaintiff's two-thirds share in the property. They 
asked for no other relief and they had ‘not estab- 
lished. their position as heirs : 

Held, that the suit being one for a mere declaration, 
was. not maintainable, Ganga Ghulam v. Tapeshri 
Prasad (1) and Ma Sein v. P. L.S.K. Firm (2), referred 
to, $ 


Civil Revision from order of the Sub- 
Judge, Bassein, dated November 10, 
1932. 

Mr. J. R. Chowdhury, for the Applicant. 

Order.—The. applicants were!the plaint- 
iffs inthe trial Court. They filed a suit 
against ihe respondents for a declaration. 
The plaint is somewhat lengthy, but what 
it really comes:down to isthat the plaintiffs 
alleged that they and all the defendants, 
except defendant No. 1, are the heirs of 
one Ma Lay who died leaving a certain 
house and possibly other property also. 
This- house is said to have been mort- 
gaged by one of the other heirs to res- 
pondent No. 1, and respondent No. 1 has 
brought a suit on his mortgage. The 
plaintifis in consequence sued for a declara- 
tion that the mortgage on which the mort- 
gage suit was based is not binding. on 
the‘ plaintiffs' two-thirds share in’ the prop- 
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erty. They ask for no othe? relief and they 
have not established their position as heirs 
as yet; and it seems quite clear to me 
that this is an attempt to run a trial 
case dealing with the inheritance which 
they are claiming. Ifthey are part owners 
of this house, they are entitled to sue for 
partition, If they want to sue for the 
administration of Ma Lay’s estate, they 
can do it. What they appear to be doing 
isto be trying to manœuvre into a good 
position so that when the mortgaged prop- 
erty is put up for sale they may be able 
to buy the remaining interest cheaply, 
because it would be worth more to them 
if they establish their case thanit would be 
to anyone else. . 

The trial Court framed a preliminary 
issue. “Is the suit for a mere declaration 
maintainable?” ùd decided that it was 
not, and the plaintiffs were given an 
opportunity to amend their plaint, but no 
amendment so far has been made; but 
instead of this, the present application for 
revision has been filed. I see no reason 
for the couit refusing to exercise jurisdic- 
tion nor exercising jurisdiction not vested in 
it. Two cases were cited to me, one, Ganga 
Ghulam v. Tapeshri Prasad (1). But the 
facts in this case are different to the facts 
in the present case, because the plaintiff 
claimed that he wasthe fullowner of a cer- 
tain house and in possession of it; so there 
could be no possible question of a later suit 
for partition of the house, which was in 
the same position as the house inthe present 
case and the other case quoted was Ma Sein 
v. P. L. S. K. Firm (2); but the -facts here 
are also quite different. I see no reason 
for interference in revision in this case, and 
dismiss the` application. As it has been 
heard: ex parte, I pass no order as to 
costs. ` . 

A. Application dismissed. 

(1) 26 A-606; A W N 1904, 138. 

_ (2) 120 Ind. Oas. 228; AI R 1930 Rang. 27;7R 
477; Ind. Rul. (1980) Rang. 20. 
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ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 369 of 1928, 
December 16, 1932. 

Youne, J. 

OFFICIAL LIQUIDATOR— APPLICANT 
versus 
LIAQAT HUSEIN— Oprositz Party. 

Companies Act (VII of 1913), ss. 285, 280-~-Winding 
up—Misfeasance summons against liquidator—Power 
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of court to require liquidator to furnish security for 
costs of proceedings. 

A misfcasance proceeding is merely an examination 
by the court into the conduct of an officer of the 
company, though asa result of that examination the 
court may order the officer to restore the money or 
the property of the company, as the court may think 
just. Such proceedings cannot be said in any way 
to be a “suit or other legal proceeding” within the 
meaning of s. 280 of the Oompanies Act. The 
court is not competent under s. 280 to require the 
liquidator to provide security for the costs of such 
proceedings. Pure Spirits Co. v. Fowler (1), dis- 
tinguished, In re Standard Wood Co. Lid. (2), relied 
on 

Mr. Bhagwati Shankar, for the Applicant. 

Mr. A. M. Khwaja, for the Opposite Party. 

Order.—This is an application under 
s. 280, Companies Act, praying that the 
Official Liquidator of the U. P. Oil Mills Co. 
Ltd., in liquidation should provide security 
for the applicant’s costs. The applicant 
was one of the original directors of the 
company and on the company going into 
liquidation was appvinted voluntary liqui- 
dator. Subsequently a compulsory wind- 
ing up order was passed by this court, and 
an Official Liquidator was appointed. On 


an investigation of the company’s books the’ 


Official Liquidator has thought proper to 
file a misfeasance summons under s. 235, 
Companies Act, against the applicant. It 
is upon that application unders. 235 that 
the applicant wishes the Official Liquidator 
to furnish security for his- costs. In my 
opinion, there is nothing in this application. 
Section 280, Companies Act, read as fol- 
lows: : 

“Wherea limited company is plaintiff or peti- 
tioner in any suit or other legal proceeding, any 
court having jurisdiction in the matter may,if it 
thinks that there is reason to believe that the 
company will be.unable to pay the costs of the 
defendant if successful in his defence, require suffi- 
cient security to be given for his costs.” 

Counsel forthe applicant hasreferred me 
toan English case, Pure Spirits Co. v. 
Fowler (1) where it was held that the court 
was bound to order security for costs where 
thecompany is in liquidation and there is 
no evidence to rebut the presumption that 
the assets will be insufficient to pay the 
defendant's costs, if he succeeds. In my 
opinion, the case relied upon by the Counsel 
for the applicant is no authority for the 
applicant's contention. That case was an 
action brought by one company against an- 
other company, the plaintiff company hap- 
pening to be inliquidation. The authority 
cannot affect an application under s. 235, 
which isthe section dealing with a mis- 
feasance summons, A misfeasance proceed- 

(1) (1890) 25 Q B D 235; 59 L JQ B 537; 63L T 
55b; 33W R680, - 4 
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ing is merely an examination by the court 
into the conduct of an officer of the company 
and as a result of that examination the 
court may order the officer to restore the- 
money orthe property of the company, as‘ 
the court may think just. Such proceedings 
cannot be saidin any way to bea “suit or 
other legal proceeding” within the meaning 
of s. 280; Companies Act. Iam supported 
in this view by a consideration, of another’ 
Engish authority, In re Strand Wood Oo., 
Ltd. (2), where it was held that it was not 
the practice of the court to require a liqui- 
dator on the ground of poverty to give 
security for the costs of a misfeasance sum- 
mons. It isto be noted that the section of 
the English Act atthe date ofthis authority 
was precisely Lhe same as s. 280, Companies 
Act. Ongroundsof general policy also it 
appears to me that itis impossible for any 
suchruleto exist. The result of any such 
practice would be that directors or: other 
officers of a company could fraudu- 
lently misappropriate or otherwise do 
away with all the funds and properties of 
the company, and the more thoroughly they 
so exhausted the funds the more certain it 
would bethat they would escape the conse- 
quence of their fraud. All they would have 
to do, if the applicant's contention is sound, 
would be, on a misfeasance summons being 
directed against them, to apply to the court 
for the liquidator to provide security for 
their costs, asthe company had no- assets, 
thefact that the company has no assets 
being entirely due to the fraud of the officers 
of the company themselves. This applica- 
tion is dismissed with costs. I fix Counsel’s 
fee at Rs. 32. Mr. Khwaja asks for time for 
his client, to file a written statement. Let 
a written statement be filed by February 16, 
933. 
i NA. Application dismissed, 

(2) 1904) 2 Ch. 1; 73 LJ Ch. 559; 90 .L T 800; 53 
WR 63; 11 Manson 291. 
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RANGOON HIGHCOURT. _. 

_ Special Second Appeal No. 2 of 1933. 

March 7, 1933. 
BaGutey, 
PYU MUNICIPALITY —~APPELLANT 
versus 
U. TUN NYBIN - RESPONDENT. 

Civil Procedure Code ' Act V of 1908, s 11,0. II, r. 
20. XXXIV,r 1,—Suit for sale on mortgage ~Per- 
sonal decree—Rightto attach and sell mortgaged 
properties—Sco pe of 0. XXXIV, r. 14. : 

. OrderO XXXIV,r. 14, Civil Procedure (ode, ex- 
pressly relieves a plaintif from the bar of yes judigata 
e 
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which is contained in O., IT,'r, 2, but it does not relieve 
g plaintiff from the bar of res judicata which is set 
up bys. 11. f a 

Order XXXIV, r. 14, really applies to cases in which 
when one person has mortgaged property to another, 
the latter seizes onsome collateral covenant in the 
mortgage. In such cases heis entitled to sue on this 
side covenant and get a decree, but in execution of it 
he cannot bring the wholeof the mortgaged property 
to sale, but when he has already sued for sala of the 
property and for some reason or another has not got 
the order for sale which he has prayed for, this rule 
does not prevent him from attaching and selling 
the mortgaged property in execution of the decreo 
which he has obtained. ` 


‘Special Second Appeal against the decree 
of the District Judge, Toungoo, dated Octo- 
ber 27, 1932. i 

‘Dr..Ba Maw, for the Appellant. 

Mr. Kya Gaing, for the Respondent. 

Judgment.—This appeal raises an in- 
teresting point and it is necessary in the 
first instance to get the facts down cor- 
rectly.. Tha Nyan was a Tax Collector 
appointed by the Pyu Municipal Committee. 
For due performance of his ‘duties and for 
the due accounting of moneys collected by 
him; Tun Nyein stood surety. He executed 
a registered deed whereby he undertook to 
pay on behalf of Tha Nyan any moneys 
which he had to pay to the Municipal Com- 
mittee, and he also undertook that, if he 
failed to pay, his properties - mentioned ‘in a 
schedule attached to the bond were to be 
security, and the Municipal Committee 
would have a first charge on those proper- 
ties. The deed was duly registered. Tha 
Nyan committed criminal-breach of trust of 
someof the money in his possession and 
Tun Nyein was accordingly called upon to 
pay up the deficiency. He failed to do so. 
So a suit was filed in the Township Court of 
Pyu, (No. 64 of 1931), setting out the facts 
and praying that a decree might be passed 
for payment of Rs. 749-10-6 by the defend- 
ants. On non-payment, sale’ of the land 
offered as security was asked for, and 
payment of the unsatisfied balance, if any, 
from the defendants. Costs were also asked 
for. The defendants were Tha Nyan, Tun 
Nyein and two others who were pro forma 
defendants and who are not concerned with 
the present matter. 

The plaintiff, though described as U 
Tin ‘Maung, President, Pyu Municipal 
Committee, was, of course, the Pyu Muni- 
cipal Committee itself. The case dragged 
on for some ‘time and in the end a simple 
money decree for Rs. 749-10-6 was passed 
with uncontested costs, which, it may be 
mentioned, had iby that time reached a 
total of Rs. 598. The plaintiff in execution’ 
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applied for attachment and sale of the. 
properties mentioned inthe security bond. 
Tun Nyein objected on the ground that a’ 
money decree and not a mortgage decree’ 
had been passed, The Township Judge. 
passed a short diary order : 


“I see no substance in his application and it is- 
therefore rejected.” : 


The judgment-debtor field an appeal: 
tothe District Court and the learned 
District Judge held that O. XXXIV,r. 14, 
Civil Procedure Code, prevented the pro- 
perties from being brought tosale otherwise 
than by instituting a suit for the enforcement 
of the mortgage. He therefore set aside the 
order of the Township Judge directing the 
sale of the attached properties. Against 
this order the present appeal has been filed. 
Therelevant. portion of O. XXXIV, r. 14, 
Civil Procedure Code, runs as follows: 

-“Wherea mortgagee has obtained a decree for the’ 
payment of money in satisfaction of aclaim arising 
under the mortgage, he shall not be entitled to bring. 
themortgaged property to sale otherwise than by 
instituting a guit for” sale in enforcement of the: 
mortgage, and he may institute such snit notwith- 
standing anything contained in O. II, r. 2.” : 

It is necessary inthe first place clearly 
to envisage what has happened. Dr. Ba 
Maw claims that his original suit was 
really a suit for a money decree and en-: 
forcement of his security. The wording 
of the plaint, as I have stated, shows that- 
his prayer wasfor payment of the money ;’ 
in theevent of non-payment, for sale of 
the land offered as security and for a per: 
sonal decree for the unsatisfied balance, if 
any, against the defendants. This prayer 
contains all the characteristics of a suit on’ 
a mortgage, and I have little doubt that it: 
must be regarded asa suit on a mortgage.’ 
Having thus prayed for an order for sale 
he was givena simple money decree. He 
was, infact, given only the first relief that 
he asked for, that is, an order for the pay- 
ment ofa sum of Rs, 749-10-6 and the last. 
prayer namely for costs. Section 11, Expl. 
5, Civil Procedure Code, states that any 
relief claimed in the plaint, which is not’ 
expressly granted by the decree, shall, for 
the purposes of 8. 11, be deemed to have 
been refused. If he were now to file a 
suit on his mortgage for sale of the prop- ` 
erty covered by the security bond he would 
be met by s. 11 and his suit would be 
thrown out as res judicata. Order XXXIV, 
T. 14, Civil Procedure Code, expressly relieves 
a plaintiff from the bar of res judicata, 
which is contained in O. II, r. 2, but it 
does not relieve a plaintiff from the bar. 
of res judicata which is set up by s, 11: 
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The result is that were heto file another 
suit for sale of the property, it would neces- 
sarily be infructuous owing to s.11. Autho- 
rity for this view can be found. in Shibu 
Bera v. Chandra Mohan Jana (1), Piari 
Lal v. Nand Lal (2) and Suraj Narain 
Singhv. Jagbali Shukul (3). The case of 
Tansukh Rai v. Sri Gopal (4), may also 
be quoted. The head-note of this runs as 
follows : 

“The parties toa suit based on a mortgage bond 
referred the matters in dispute between them to 
arbitration, The arbitrator, apparently with the 
agreement of the parties, treated the mortgage as no 
longer in existence, or-as no longer effective asa 
valid security, and made an award which resulted 
in a simple money decree in favour of the mort- 
gageo.” 

It was held that this decree was not a 
decree in satisfaction of a claim arising 


under the mortgage within the meaning. 


of O. XXXIV, r. 14, which would preclude 
the decree-holder from bringing the prop- 
erty, once the subject of his mortgage, 
to sale in execution thereof. In the judg- 
ment it is stated that the vital words of r.14 
are : : 

“In satisfaction of a claim arising under the 
mortgage’. It clearly contemplates -an existing 
suryiving mortgage. Jt clearly does not con- 
template a claim when the mortgage has ceased 
to exist.” ; f 

In the present case the mortgage has for 
all practical purposes, ceased to exists. It 
has been sued upon and no relief granted 
under it. No further suitcan be filed upon 
it, and therefore there is no further existing 
mortgage, and therefore no ‘mortgaged 
property, and the same was held in Chedi 
Lal v. Saadatunnissa Bibi (5). If the find- 
ing of the learned District Judge were 
correct, the property cannot be sold in ex- 
ecution of the existing decree, and no suit 
for sale could be brought against it, and the 
net result would be that this money decree 
could be executed against Tun Nyein 
personally or against any other property 
belonging to him; but the property which 
he actually offered as security would be 
free from all liability as security for which 
he expressly bound it, and could not be 


sold in satisfaction of the simple money- 


decree arising out of the security bond. 
Order XXXIV, r. 14, really applies to cases 
in which when A has mortgaged property 
to B, B seizes on some . collateral covenant 
(1) 33.0 849. t : 
(2) 1 Ind Oas 561; 31 All19; A W N 1908; 265;5 A L 
J 674, : 5 
(3)'57 Ind Cas 14; AIR 1920 All 165; 42 All 566; 2 
UPL R(A) 196; 18 A L J 677, 4 
(4) 63 Ind Cas 445; A IR 1931 All 131; 43 All 6773. 
19'A LJ 728, 
pi(5) 45 Ind Cas 907; 39 All 36; 14 AL J 902, 
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in the mortgage, as for example, when he 
pays land revenue dueon the property mort 
gaged and is entitled to recover that from, 
the mortgagee, or perhaps, when he is given » 
a personal right against the judgment- 
debtor for payment ofinterest year by year, 
perhaps before the principal mortgage 
money falls due for. payment. In such 
cases he is .entitled to sue on this side. 
covenant, get a decree, but in execution. 
of if he cannot bring the whole of the 
mortgaged property to sale; but when he 
has already sued for,sale of the property 
and forsome reason or another has not got 
the order for sale which he has prayed for, 
this rule does not prevent him from attach- 
ing andselling the mortgaged property in 
execution of the decree which he has ob- 
tained because, as I have already said, the 
omission of a court togive the order for sale 
prayed for is, under s. 11, Expl. 5, Civil: 
Procedure Code, a . refusal of that relief, 
and that relief the plaintiff can never again. 
sue for, and his right tothat relief is there- 
fore dead and his mortgage is at an end. 
There is therefore no longer in existence. 
any “mortgaged property” as referred to in 
O. XXXIV, r. 14. 

For these reasons, I consider that the, 
order of the District Judge was not cor- 
rect, I therefore set it aside and. direct 
the Township Court to proceed with the 
execution of the decree by sale of the pro- 
perty which it has attached. The respon- 
dent must bear the appellant’s costs in all. 
courts: Advocate’s fee in this court, three. 


old mohurs. . 
A A. Order set aside, 
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PATNA HIGH COURT. 
Second Oivil Appeal No. 899 of 1931 
a 


D. ; 
Civil Revision No. 340 of 1931. 
February 24, 1933. 
Woxt AND WAZL Aut, JJ. 
BARODA DEBYA—APPELLANT 
versus ad 
Sreematti PAUTUMANI— RESPONDENT. 
Bengal, North-Western Provinces and Assam Civil 
Courts Act All of 1887), 8 23—Subject to the rules 
in like proceedings when disposed of by the District 
Judge’ —Whether include appeals—Succession Act 
(XXXIX of 1925), s. 299— Proceedings under—A ppeal 
from order of Subordinate Judye—Jurisdiction - of 
3 ourtto entertain. 
pi da ‘subject to the rules applicable to 
like proceedings when disposed of by the District 
Judge’ in 8. 44, Bengal, North-Western Provinces 
and Assam Civil Courts Act, include the gules relat- 
ing to appeals ; and inasmuch as 8, 299, Succession . 


° 
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Act contemylates that an appeal lies from the Dis- 
trict Judge to the High Court, where an appeal is 
made froman orderofthe Subordinate Judge on 
proceedings under the Succession Act, transferred to 

shim under s. 23 of the Bengal, North-Western Pro- 

vinces and Assam Civil Courts Act,the appeal lies 
tothe High Court andnot to the District Court. 
Sohna v. Khalak Singh (1), referred to. 


Appeal against a decision of the District 
Judge Manbhum-Sambalpur, dated 
February 21, 1931, reversing a decision 
ofthe Subordinate Judge of Purulia dated 
February 17, 1929. 

Messrs. Hassan Imam and Jagdish Ch- 
andra Sinha, for the Appellant. 

Messrs. S. M. Mullick, and R. S. Chatterjee 
for the Respondent. i 

Wort, J.—The only question in this case 
is one of jurisdiction. The present appellant 
was an applicant before the District Judge 
for probateof a will. The learned District 
Judge coming to the conclusion that the 
matter was contentious transferred it to 
the Subordinate Judge presumably under 
powers granted bys. 23 of Act XII of 1887 
(Bengal, North-Western Provincés and 
Assam Civil Courts Act), The learned Sub- 
ordinate Judge having disposed of the 
matter in favour ofthe present. appellant, 
an appeal was preferred by the respondent 
to the District Judge. It is now contend- 
ed by the appellant in this court that the 
learned District Judge had no jurisdic- 
tion to hear the appeal and in that con- 
nection ss. 22, 25, and 24 ofthe Act of 1887 
are referred to under Uhap. IV dealing 
with special jurisdiction of the courtsit is 
provided that the District Judge may trans- 
fer to any Subordinate Judge under his 
administrative control any appeal pending 
before him from the decrees or orders of 
Munsif. Section 23 provides that : 

“The High Ocurt may, by generalor special order, 
authorize any Subordinate Judge or Nunsif to take 
cognizance of, or any District Judge to transfer to a 
Subordinate Judge or Munsif under his adminstrative 
control, any of the proceedings next hereinafter men- 


tioned or any class of those proceedings specified in 
the order.” 


Clause (d)-of sub-s. (2) of s. 23 is one class 
of proceedings which may be transferred 
under the main part of the section whichI 
have read. Clause (d) reads: 

“Proceedings under the Indian Succession Act, 
1865, and the Probate snd Administration Act, 
1881, which cannot be disposed of by District 
Delegates.” 


It must be presumed—the law demands 
that it will be presumed—that the learned 
District Judge had jurisdiction under this 


section to transfer the matter to the 
Subordinate Judge; in other words, 
„that the High Court had issued orders 
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under that section. Section 24 
vides: : 

“Proceedings taken cognizance of by,or transferred 
to, a Subordinate-Judge or Munsif, as the case may 
be, under the last foregoing section shall be dispos- 
ed of by him subject to the rules applicable to like 
proceedings when disposed of by the District 
Judge." 


_Under s. 299 of the Indian Succeg- 
sion Act, XXXIX of 1925, it is pro- 
vided: 
“Every order made by a District Judge by virtue 
of the powers hereby conferred upon him 
shall be subject to appeal tothe High Court.” 


In thecase of Sohna v. Khalak Singh (1) 
Mr. Justice Mahmood construed at page 82* 
the expression a 

“subject to the rules applicable to like pro- | 


pro» 


ceedings when disposed of by the. District`. 

Judge,” 

in these terms; his judgment states: i 
“I am of opinion that the words which I, have just 


quoted and emphazised, include the rules relating to 
appeals, and since an appeal from a District Judge 
would lie to this court, therefore an appeal from an 
order of the Subordinate Judge, when proceedings 
under the Act XL of 1858 have been transferred to him 
also lies to this Court, and not to the Courtof the Dis- 
trict Judge.” - 


In my judgment the construction placed 
upon that section by the learned Judge, if I 
may sayso with respect, isright. That being 
80, 8. 99 of the Indian Succession Act applies 
and, therefore, it necessarily follows that 
the learned District Judge had no juris- 
diction to hearthis appeal, His judgment 
therefore, must be set aside. This order 
will govern both the Second Appeal No. 899 
and Civil Revision No. 340 of 1931. The 
appeal is allowed with costs, The 
memorandum of appeal together with the 
copies of judgment and decreewill be re- 
turned by this court to the appellant to be 
disposed of as he thinks fit. 

Fazi Ali, J.—I agree. 

NA. 

(1) 13 A 78: A W N 1891, 1. 

*Page of 13 A.— [Ed] 


Order accordingly. 





—, 
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RANGOON HIGH COURT. 
Civil Revision No. 50 of 1933, 
March 24, 1933. 

BaGULEY, d. 

INDIAN MOTORS— APPLIOANT 
VETSUs 
G. E. ANDERSON — Opposite Parry. 

Cosis—Successful plaintiff—Deprivation of costa, 
when proper. 

Where a plaintiff comes to enforce a legal right and 
there has been no misconduct on his part, no omission 
or neglect which would induce the court to deprive 
him of his costs, the court hasno discretion and can» 
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not taka away the plaintiff's right to costsand it is 
therefore -immaterial -what the defendant's action is 
alleged to be. The bona fides of his defence is not 
material. The plaintiff cannot be deprived of his costs 
unless he has done something, which would warrant 
the court depriving him of his costs. f 

But where it appeared: that} if -the plaintiff firm 
had been more successful in bringing their 
claim tothe notice of the defendant or if when they 
had sent the finalnotice of demand they had given 
rathermore than a portion of a working day for the 
defendant to come and inspect the vouchers, there 
might have been no suit filed at all: e i 

Held, that an order depriving of the plaintif of his 
coste was justified. Assistant Collector, 
Damodardas Tribhuvandas (1), Cooper v. Whittingham 
(2) and Lalman v. Chintamani (3), referred to. ; 

Civil Revision from the judgment and the 
decree of the Small Cause Court Judge, 
Rangoon, dated - December 13, 1932. 
. Mr. Talukdar, for the Applicant. 


Mr. Auzam, for the Opposite Party. 

Order—This is an application in revi- 
sion of anorder of the Second Judge of 
the Court of Small Causes, Rangoon, dis- 


allowing the applicants their costs in a 
sued the 


certain suit, The applicants 
respondent for goods supplied. When he 
filed his written statement the defendant 
admitted the claim but said that the plaint- 
iff firm had sent the bill without the vouchers 
contrary to the usual custom prevailing in 


Rangoon and that when he asked for the 


vouchers tobe sent to him’ for verification 
the plaintiffs refused to send them. The 
trial Court seems to have accepted the 
defendant's contention. The plaintiff's bill 
collector says thathe made many demands 
for the amount due on the bill but he never 
saw the defendant himself. He used to 
hand the bills to his servant who used to 
returnthem. The defendant says that the 
vouchers -were never sent to him. When 
the formal notice of demand was sent by 
the plaintiff firm’s lawyer on November 5, 
the defendant on November 7, wrote back 
saying he had not got the bills or vouchers 
and he asked that the vouchers might be 
sent to him for inspection after which he 
would dealt with the matter. On thesame 


day the plaintiff firm’s lawyer sent a reply- 


to say that the bills and vouchers could be 
inspected at hisoffice at any time the same 
day and the suit was filed the next day. 

It is clear that as both Exs. B and C are 
dated November 7, the defendant was 
given less than one working day in which 
to attend the lawyer's office and inspect 
the vouchers. This the learned Judge 
regarded as not being a reasonable oppor- 
tunity andI agree with him that it is nota 
reasonable opportunity. The applicant's 


- Advocate. claims that he is entitled to. hig - 
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costs because he has got.a decree for the full 
amount sued for. (It may be-noted that the 
amount was paid into court.) But therecan 
be no doubt that there is a certain amount 


- of discretion allowed to the court with regard’ 


to the awarding of costs and the main cri- 
terion to be considered is not so much the 
action of the loser but the action of the par- 
ty who wins the case. In Assistant Collector,. 
Salsette v. Damodardas .Tribhuvandas (1)-it 
was laid down that the ordinary rule is that 
costs should follow the event; but the court 
has a discretion to depart from this rule 
and such discretion is to be exercised on 
well recognised principles. A quotation is 


_ given from Cooper v. Whittingham (2): 


“As I understand the law as to costs it is this that. 
where a plaintiff comes to enforce a legal right and 
there has been no misconduct on his part, no omission 
or neglect which would induce the court to deprive 
him of his costs, the court has no discretion and can- 
not take away the plaintiff's right to costs." 

It is, therefore, immaterial what the defend- 
ant's action is alleged. to be; no matter how 
bona fide his defence may be the plaintiff 
cannot be deprived of his costs unless he 
has done something which would warrant 
the court depriving him of his costs. Re- 
ference may also be-made to Lalman v. 
Chintamani (3) in which it is also stated 
that where asin that case the plaintiff has 
been successful, the question of costs de- 
pends upon whether the plaintiff's conduct 
could in any sense be said to have led to or- 
rendered necessary litigation. The learned: 
Judge seems to have been of opinion, which 
is reasonable in my view, that if the plaint- 
iff firm in this case had been more success- 
ful in bringing their claim to the notice 
of the defendant or if when they had sent the 
final notice of demand they had given’ ra- 
ther more than a portion of a working day- 
for the defendant to come and inspect the 
vouchers, there might have been no suit 
filed at all. The order depriving the plaint- 
iff of his costs does not seem tomé to offend 
against the rules laid down for the exercise 
of judicial discretion and I therefore 
dismiss this application in revision with 


‘costs: Advocate’s fee two gold mohurs., 


A Application dismissed. 


(1) 114 Ind Cas 397; A I R 1929 Bom -63; 53 `B, 
178; 30 Bom L R 1622 l 

(È) (1£80) 15 Ch D 501; 49 LJ Oh 752; 28 W.R.720; 
43 LT] 


(3)49 Ind Cas 696; A I R 1919 All 214; 41 A 254; 
17 A LJ 169, 
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MADRAS HIGH COURT. 
Criminal Revision Petition No. 24 of 1933. 
April 27, 1933. 


Bury, J. 
ARUNACHALA ASARI—Petitionrr 
VETSUS 
ANANDAYAMMAL — RESPONDENT. 
Criminal Procedure Code (Act V of 1898), 3. 488— 
‘Maintenance’, whether includes conjugal rights—O fer 
of separate room and maintenance, effect of. 

The word ‘maintenance’ in s. 488, Criminal Pro- 
cədure Code, does not include ordinary conjugal 
rights; it is confined to appropriate food, clothing 
and lodging. 

An order for separate maintenance cannot be made. 
in favour of a wife where the husband has offered to 
give his wife maintenance in his house but he wants 
her to livein a separate room and not to associate 
with the other members of his family and she has 
refused the offer. 

Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, and s. 107 
of the Government of India Act, praying the 
High Court to revise the order of the Court 
of the Sub-Divisional First Class Magistrate, 
Salem, dated the October 31, 1932, and. 
made in M. C. No.53 of 1932. 

Messrs. K, S. Jayarama Ayyar and R.. 
Sundaralingam, for the Petitioner. 

Mr. T. Krishnaswamt Ayyangar, for the 
Respondent. < 

The Public Prosecutor, for the Crown. 

Order.—I cannot see that s. 488 of the 
Criminal Procedure Code has anything to do 
with ordinary conjugal rights; it deals with 


“maintenance” only and I see no reason why. 


maintenance should be supposed to include 
anything more than appropriate food, cloth- 
ing and lodging. 

-On the facts of this case it is clear that 
the husband has offered to give his wife 
maintenance in his house but he wants her 
tolive in aseparate room and not to associate 
with the other members of his family. She 
has refused this offer and in my opinion she 
has no sufficient grounds for refusing. She 
cannot claim under s. 488 of the Code of 
Criminal Procedure to be treated “as a wife”; 
she canonly claim to be maintained on a 
scale appropriate to her station in life. 


The order for payment of separate main- 
tenance is, therefore, unsupportable, and I 
set it aside. 


ASN. Order set aside. 
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RANGOON HIGH COURT. . 
First Civil Appeal No. 82 of 1932, 
February 15, 1933. 
Das AND Brown, JJ. 
MA SHWE HPAW AND ANOoTHER— 
. APPELLANTS 


versus 
DWA HPAW— RESPONDENT. 

Promissory note— Stamp not duly cancelled—Claim 
on original consideration—Necessity of proof of con- 
sideration. AA 

The plaintif advanced Rs. 20,000 to defendant, 
No, 1 in 1288. In 1291 she lent Rs. 5,000 to defendant 
No, 1 to pay off a portion of the old debt and took a 
pro-note for it. In a suit on this prc-note it was fcucd 
that the stamp on the pro-note was not duly] cancelled 
and so the plaintiff sued in the alternative for the origi- 
nal consideration, that is, the consideration paid by her 
to defendant No, lin 1791: 

Held, that as the plaintiff's allegation was that 
money was paid in cash on the date of the execution 
of the document, and as that had not been proved, the 
suif must be dismissed. SON 

First Civil Appeal against the decree of . 
the District Judge, Bassein, dated March 
24, 1932. W Sga 

Mr. E. Hay, for the Appellants. 

Mr. P. B. Sen, for the Respondent. i 

Judgment.—This appeal must be allow- ' 
ed. It appears from the amended plaint 
filed by the plaintiff that in the year 1288' 
she had lent a sum of Rs. 20,000 to defend- 
ant No. 1 Ma Shwe Hpaw and her husband 
U Po Kyaw; and that in the year 1291 she 
lent a sum of Rs. 5,000 to defendant No. 1 - 
to repay a portion of the original loan and 
defendant No. 1 executed a document pur- 
porting to be a promissory note for the said 
sum of Rs. 5,000. The plaintiff's case was, 
that this sum of Rs. 5,000 was actually bor- 
rowed by defendant No. 1 on that date in 
1291. But as the stamp on the’ promissory 
note had not been duly cancelled, it is clear 
that it could not be used in evidence and 
so the plaintiff sued in the alternative for 
the original consideration, that is the con- 
sideration paid by her to defendant No. 1 
in 1291. 

Defendant No. 1's case was that she did 
not know of this original loan of Rs. 20,000 
and that she signed a blank document in 
1291 and denied receiving any considera- 
tion on that date. The plaintiff's agent 
when giving evidence stated that no money 
had been paid in 1291 and that being so 
the suit should have been dismissed. But 
the learned Judge held that consideration: 
had been paid on the second document in 
1291. He went into the question of the loan 
of Rs. 20,000 made in 1288 and held that’. 
there was consideration for the document - 
executed in 1291. We fail to see how there 
could have been any consideration for the: 
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document executed in 1291 when the plaint- 
iff's agent himself stated that nothing was 
paid on that date. When this appeal was 
argued before us the learned Advocate for 
the respondent first of all asked us to allow 
him to amend the plaint by claiming ex- 
emption from limitation by pleading that 
the document executed in 129], though it 
could not be proved as a promissory note 
could be used as an acknowledgment of a 
portion ‘of the loan made in 1288. But it 
was pointed out to him that no amendment 
could be allowed now because even if the 
respondent could be allowed to plead that 
the document executed in 1291 was an ac- 
knowledgment, that was more than three 
years prior to this date, and therefore, even 
that acknowledgment would be barred by 
limitation now. When this was pointed out 
to the learned Advocate he saw the force of 
this argument and did not desire to amend 
his plaint. 

The learned Judge of the trial Court re- 
ferred tothe case of Maung Kyi v. Ma Ma 
Gale (1) for the proposition that the plaint- 
iff could fall back on the original considera- 
tion; but that case clearly referred to the 
consideration paid in cash on the date of 
the execution of the document and not to 
any consideration paid long before the exe- 
cution of the document. In this case the 
allegation was that money was paid in cash 
on the date of the execution of the document 
and as that has not been proved, it is 
quite clear that the suit must be dismissed. 
The appeal, is therefore allowed, the decree 
of the lower Court set aside, and the suit 
filed by the plaintiff dismissed with costs 
in all courts. 


A. Appeal allowed. 
wb) Ind, Oas 84; A I R1920 L B1;10L BR 55 


pa 


_ , MADRAS HIGH COURT. | 

Criminal Revision Petition No. 848 of 1932 

and : 
Criminal Revision Petition No. 787 
of 1932. 
March 31, 1933. 
Buen, J. 
In re HARI SINGH— Accusep - PETITIONER. 

Criminal Procedure Code (Act V of 1898), Bs. 162, 
Chap. VIII—Enquiry under Chap. VIII—Statements 
given to Police, whether admissible. 

The Police, when investigating a case under 
the preventive sections of the Criminal Procedure 
Code, are not acting under s 162 of the Code. 
Further inquiries under Chap. VIII of the Oriminal 
Procedure Code are not inquiries into ‘offences’ and, 
therefore, 8. 162, Oriminal Procedure Code, cannot be 
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used to shut out statements given to the, Police in 
such cases by persons who are afterwards called as 
witnesses. i 


Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying’ 
the High Court to revise the judgment of the 
Court of Session of the Coimbatore Division, 
dated the July 4, 1932, and passed in 
Criminal Appeal No. 19 of 1932, preferred 
against the judgment of the Court of the 
Joint Magistrate, Coonooy, in Miscellaneous 
Case No. 1 of 1932. i l : 

Mr. N. S. Mani, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order—The sole ground on whieh this. 
petition was admitted ‘was that statements 
recorded by the Police under s. 162,Criminal 
Procedure Code, had been used by the lower 
courts as substantive evidence. But the 
Police when investigating a case under the 
prerentive sections of the Criminal Proce- 
dure Code are not acting under s. 162, 
Criminal Procedure Code. Moreover the 
inquiry before the learned Joint Magistrate 
under Chap. VIII ofthe Criminal Procedure 
Code was notan inquiry into an “offence” 
and, therefore, s. 162, Criminal Procedure 
Code, cannot be used to shut out statements 
given to the Police by persons who are after- 
wards called as witnesses. This point, 
therefore, fails. On the merits I will only 
say that the evidence, in sofar as it has 
been accepted by the learned Joint Magist- 
rate and the learned Sessions Judge,. was 
quite sufficient to support the finding that 
the petitioner wasa person to whom s. 110 
(f), Criminal Procedure Code, was properly. 


applicable. I decline to interfere in revi- 
sion. ae 
ACN. Petition dismissed 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1771 of 1930, 
November 18, 1932. 

Moxergt, Acra. C. J., AND RAOHHPAL 
Sineu, J. 
CHANDRAMAN1— PLAINTIFE— 
APPELLANT 
versus 
MATHURA DATT AND OTHERS— 

DEFENDANTS — RESPONDENTS. ` A 

Pre-emption—Kumaun—Joint Hindu family— 
Brothers, if hold property as tenants-in-common— 
Claim for pre-emption valid if property held as 
tenants-in- common. 

If it be true that the members of a joint Hindu 
family in Kumaun hold property as the members ofa 
joint family property do in Bengal, that is to say, as 
tenants-in-common, then one brother can pre-empt 
property sold by another brother. In such caseg 
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are one and the same person. 

Second Civil Appeal from the decision of 
District Judge, Kumaun, dated August 
*12, 1930. 

2 Mr. Shiva Prasad Sinha, for the Appel- 
lan 
PM, Nanak Chand, for the Respondents. 


Judgment. —This is a 
tion appeal and the appellant is the pre- 
emptor. The appellant and the vendor are 
uterine brothers. The purchasers are a third 
party, strangers to the family. The suit 
was resisted on two grounds, namely, the 
sale was effected with the consent of the 
plaintiff and secondly the plaintiff and the 
vendor formed a joint Hindu family, and 
therefore, according io a ruling of this 
court, the plaintif was 
maintain the suit. The lower Appellate 
Conrt held that it.was not proved that the 
plaintiff was a consenting party to the sale. 
But it held that the plaintiff and the vendor 
. were members of a joint Hindu ‘family as 
governed by the Mitakshara Law and 
therefore the plaintiff was out of court. In ~ 
this court it has been urged that in Kumaun 
Mitakshara Law does not prevail in its 
strictness and reliance has been placed on 
the book known as Kumaan Local Customs, 
the author of which is Mr. Panna Lall, L 
C. S. Mr. Panna Lall was especially deput- 
ed to make a collection of the local customs, 
and therefore his book may be regarded as 
ef some authority. Mr. Panna Lall has 
found, as he states at p. 75, that. “the : 
incidence of a Kumaun co-parcenary is 
widely different from that of the Mitak- 
shara.” Then he states at p. 68, para. ` 260 
that 


` “the share of a co-parcener always descends to his 
widow in the absence of mele issue even ina joint 
family. In this respect (as in one or two others) 
Kumaun resembles the Dayabhaga School-of Bengal 
rather than the Mitakshara. This practice is general 
and lias been found in the highest as well as the 
lowest castes " 

In the case before us one brother has sold 
a property and another brother seeks its 


pre-emption. If it be true that the members 


ofa joint Hindu family in Kumaun held’ 


property as the members of a joint family 
property do in Bengal, that is to say, as 
tenants-ini-common, there will ‘be no diffi- 
culty in one brother pre-empting his bro- 
ther’s share which has been sold by the 
- latter. 
the vendor and the pre-emptor are virtually 
one and the same person. It is -on this 
principle that this court has in several cases 
gisallowed a joint member ofa Hindu 


ZAMINDAR OF KHALLIKOTE V. SIVARAM, 


it cannot be said that the vendor and the pre-smptor 


pre-emp-. 


not entitled to’ 


‘In that case it cannot be said that. 
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family from pre-empting a sale made by. 
another member of the same family.’ It 
seems to be desirable that the evidence 
already adduced should ‘be looked at from 
the point of view which has been made pro- 
minentin Mr. 
the parties should be granted a further 
opportunity to adduce evidence 
in support of or'to controvert the alleged 


custom. Pandit Nanak Chand on behalf of: 
the respondents has requested us to let. 


him re-open the question of plaintiff's consent 


and to allow him to adduce further evidence .. 
But this is a request which”. 


on that point. 
we cannot: grant. The parties.adduced 
evidence on that point of fact (whether 
pre-emptor consented) and the lower Ap- 
pellate Court arrived at a conclusion which 
is a conclusion of the matter. Pandit Nanak 
Chand has further asked that the costs of 
this appeal should not be allowed to the 
appellant in case of his success and that in 


any case the appellant should pay the costs. 


of the respondents in this court. This case 
as now presented was never presented in 
the court below. For this” the plaintiff, 
alone is responsible. 
that the request as to costs made by the 
Counsel for the respondents is a proper’ one. 
In the result, we remit the following issue 
to the court below for determination, parties 
being allowed to adduce fresh evidence. In 
arriving at its conclusion the court below 
will have regard to the remarks of Mr. 
Panna Lall made in the book already men- 
tioned, 

Issue: — Whether the plaintiff and defend- 
aut No, 3, the verdor, held their property 
as tenants-in-common or aS joint tenanis 
under the strict rule of Mitakshara? Three 
months are allowed for return of the finding 
and ten days will be allowed for filing of 
objections. 
costs of this appeal to the respondents at 
all events up to this stage but further costs 
will beat the disposal of the Bench finally 
hearing the second appeal. 

NA. Case remanded. 


MADRAS HIGH COURT. 
Civil Revision Petition No. 931 of 1930. 
Se nes 2, 1931. 


7 J. | 
ZAMINDALA a 7 KHALLI KOTE— 
. PETITIONER 


VETSUS 
SIVARAM BEVARTA PATNAIK 
AND OTHERS—OPPOSITE PARTIES, 
_ Givil . Procedure .Code Act (V of 1908),.ss. Il; 119 


Panna Lall’s book and that. 
either. 


We therefore think. 


: 


The appellant will pay the- 
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—Decision of Collector that rent is 

cash—Wheiher operates as res judicata in subsequent 

pror eoma Manai Estates Land Act (I of 1908), 
ő 


A court has jurisdiction to decide rightly or 
wrongly and when a question of res judicata js 
’ decided wrongly, the High Court hasno jurisdic- 
tion to interferein revision under s: 115, Civil 
Procedure Code. 


lector acting under s. 75, Estates Land Act, that 
Tent was payable in cash does not operate as 
res judicataxin subsequent proceedings. Talagapu 
Tavudu v. Zamindar of Tarla (1), followed 


Mr. C. Sambasiva Rao, for the Petitioner. 

Mr. B. Jagannadha Das, for the Opposite 
Parties. ... 

Judgment.—The kamed District J udge 
has held-that the question whether rent is 
payable-:in-cash -or kind is rés judicata 
since the Collector acting under s. 75, Mad- 
ras Estates Land Act, decided in a previous 
proceeding that- the rent was payable in 
cash. Probably in the light of. Talagapu 
Tavudu v. Zamindar of Tarla (1), this is 
not res judicata ; but the question still re- 
mains whether this court can interfere un- 
der s. 115, Civil Procedure Code. It is one 
of those hard cases which. raise the question 
whether a court has jurisdiction to decide 
wrongly, which undoubtedly it has and that 
it can decide wrongly over a point of res 
judicata is heldin Amir Hasan’ Khan v. 

- Sheo Baklish Singh (2) and Amvritrav Krish- 
na v. Balakrishna Ganesh’ (3). , The peti- 
tioner relies upon Midnapore Zamindari 
Co. Ltd., v.. Muthappudayan (4), but there 
it was held that this court would interfere 
where an applicant had been denied locus 
standi.- In this case there was no denial of 
locus standi and consequent refusal to ex- 
ercise jurisdiction. It must be found that 
‘no petition lies under s. 115, Civil Proce- 
dure Code.. 


AGN. Petition dismissed, 

(1) 32 Ind. Oas. 

A2 11061; 11 P yen -4 Sar. 560;:8 Ind. Jur, 643 
0.) 

Pg) 11 B. 488. 


(4) 62 Ind. Cae. 337; A ILR 1921 Mad. 195; 44 M 534; 
40ML J 213; IML els) 13LW 387. 


CALCUTTA “HIGH COURT. 
Civil Rulé No: 1035 of 1932; 
January 5, 1933. 
PATTERSON, J. 
ABDUR RAHIM MOLLA AND OTHERS— 
PLaInTIFYs—PETITIONERS - 
versus: A 
TAMIS. ADDIN' MOLLA—Daranpanr—: 
OprosiTz Party. i 
Specific performance—Absence of provision in-decree 


‘ ‘ 
ABDUR RAHIM MOLLAY-TAMISADDIN MOLLA, 
—Wrong decision on -point of res judicata—High’ 
Court, if can interfere in revision ~Res judicata - 
payable in. 


ssi 
for contingency of failure to dépostt money —N òn- 
payment of money—A pplication for time for payment 
—Time, if caw be granted—Discretion of court. 

A decree for specific performance provided that on 
A's depositing a certain sum of money in court within, 
a specified time B should execute and register a ‘kobala 
in A’s favour in respect of the land in suit and in 
event of B failing to do so, A would be éntitled to 
have the kobala executed and registered through 
court, But there was no provision as to what would 


- happen if A did not deposit the amount within the 
A decision in a previous proceeding by a Col- 


specified time A failed to deposit the entire amount 
on the fixed date but applied for extension of time : 

Held, that the court had jurisdiction to grant time 
in the exercise of its discretion. Abdul Saker Sahib 
v Abdul Rahman Sahib (1Y, applied. 


Civil Rule from the decision of the Second 


Court Munsif, Gopalganj, dated August 


13, 1932. 

Mr. Monmotha Nath Roy (Jr); for the Pe- 
titioners. 

‘Mr. Abdul Ali, for the Opposite Party. 

Order. —The petitioners in this.case have 
obtained a decree for specific performance 
against the cpposite party. By that decreé 
it was in effect ordered that on the peti- 
tioners depositing a sum of Rs. 235 in court 
within 15 days of the date of the decree 


‘the opposite party should executé and 


register a kobalain their favour in. respect 
of the land in suit and that in the event 
of the-opposite party failing todo so the 
petitioners,would be entitled to have a:kobala 
executed and registered through the court. 
The petitioners having failed to deposit the 
entire amount within the time allowed by 
the court, applied to the court for an 
extension of time to enable them to put in 
the balance, at the same time stating in 
explanation of the delay that the Pleader’s 
letter informing them of the result of the 
suit had reached them too late and that 
they. had therefore not been able to-piocure 
the whole amount in time. The learned 


_Munsif however rejected the application, 


holding that- hehad ño jurisdiction to grant 
anextension of time inasmuch as the time 
had been fixed by the decree of the court 
and any enlargement of time would therefore 
have the effect of varying the decree. 
The present Rule is directed against the 
order refusing to grant time. in so far as 
that order is based on the finding that the 
court had no jurisdiction to grant time. 

It appears that the contract in question 


‘has been held to have been a valid and 
.a binding contract, 
‘ subsisting, no provision having been made 


and that it is still 


in the decree to the effect that in the event 


of the decree-holder failing to deposit the 


balance of the consideration monéy within 


‘the time allowed by the court the contract 
would be rescinded, In these circuimstances, 


d 
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the decree in que8tion may be regarded 
as being inthe nature of a preliminary de- 
cree, and if it be so regarded, the decision of 
the. Madras High Court in the case of Abdul 
Saker Sahib v. Abdul Rahman Sahib () 
would appear to be applicable. That 
decision supports the view urged before 
me on behalf of the petitioners namely, 
that the court. below had jurisdiction to 
grant time for the deposit of the balance of 
the consideration money in the event of 
that court being satisfied after due inquiry 
that there had been some adequate reason 
for the petitioners’ failure to deposit the 
amount within the time fixed., The learned 


Advocate for the opposite party does not. 


seriously contend that the Munsif had no 
jurisdiction to grant time, and he has not 
been able to refer me to any decision of 
this court in which a different view of the 
law has been taken from that taken in the 
Madras decision referred to above. 

This being the position, I think the pro- 
per course will be to make the Rule 
absolute in this sense: that the learned 
Munsif must be beld. to have jurisdiction 
to grant time in -the exercise of his discretion. 
An order rejecting the petitioners’ prayer 
for time is accordingly set aside and the 
Munsif is directed to consider the application 
afresh in the presence of both sides and to 
dispose of it on its merits, either by rejecting 
it orby granting time on suitable terms. 
The Rule is accordingly made absolute in 
the manner indicated above. The costs in 
this court will abide the final result, the 
hearing fee being assessed at one gold 
mohur. Bi 
“NGA. “ Rule made absolute. 


(1) 72 Ind. Cas. 868; AI R 1923 Mad 284; 46 M 148; 
44-MLJ 107; (1923) M WN 1; 17L W 216. 
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Criminal Procedure Code (Act V of 1898), ss. 4, 190 
(1), 191—Magistrate taking ‘cognizance of case—Trial, 
if limited to offence specified in complaint or Police 
report—Taking cognizance, significance of. 

In the trial of a criminal case once the parties 
are before the court the Magistrate will deal with the 
accused for any- offence disclosed by the evidence. 
No separate complaint is needed and it is open -to 
. the Magistyate to try the accused for any offence 
disclosed by the evidence and he is not limited to 
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the offence specified in the complaint or Police report. 
Reg. v. Dhondu Ramchandra (2) and Jagat Chandra 
aan v. Queen-Empress (3), referred to. - |p. 383, 
col. 2, 5 
The power of framing charges -comès into operation 
well after the initial requisite of taking cognizance > 
under e, 190 (1), and this power is not restricted 
to fhe offender or the specific sections, if any: men- 
tioned by the prosecutor, A complaint, as defined 
in s. 4(h) need notin fact specify- any ‘offender or 
even the section of the law which makes an act or 
omission punishable; and cognizance is taken under- 
8, 190 (1) (a) upon receiving an offence, while . 
charges are framed on the evidence before the trial 
Court. The-evidence may disclose. offences other 
than those originally mentioned or implied, but it 
cannot be said that cognizance is taken of such new 
offences under cl (e), sub-s. (1), s. 190, for the double 
reason that the stage for the application of:the sub- 
section itselfis long past and the clause can have 
no application to the evidence produced in the case. 
Similar observations apply to cases in which cogniz- 
ance has been initially taken under cl. (b) upon a 
Police Officer's written report of facts constituting an 
offence. [p, 385, col. 2.] oA E ; 
When a Magistrate has taken cognizance of an 
offence upon a complaint or upon a Police report, 
any offence that may be disclosed by the evidence 
may be dealt with at the trial’; and s. 190 (1) (c) 
tii d 191 have no application in-such circumstances. 
ibid. . 
[Oase-law discussed | 2 ase f 
- Criminal Revision Pelition against, an order 
of the Sessions Judge, Shahabad, dated 
December 23, 1932, TE, 


Messrs. S. N. Sahay, Mahabir Prasad, D. 
N. Varma and Tarakeshwar Nath; for the 
Petitioner. - 

Mr. S. M. Gupta, for the Crown. 

Rowland, J.— The petitioner has been 
convicted under s. 409 of the Indian Penal 
Code and sentenced to one year's rigorous 
imprisonment and fine of Rè. 500. He 
was Head Clerk and Accountant in the 
Surajpur Wards Estate No. 2... In that 
capacity he drew from the Treasury, month, 
by month,a number. of smallitems of money 
on account of the provident fund of employees. 
Tt was his duty regularly to deposit these 
amounts in a- Post Office savings bank 
account maintained in respect of the pro- 
vident fund moneys. In his books - he 
showed these amounts asregularly paid in 
from time to time; but in fact they were 
not so paid in. The items aggregating 
Rs. 110-2-0 which are the subject of the 
charge, were drawn by him during the 
year 1930, but were deposited into the . 
savings bank on October 13, 1931. The 
defence of accused was that he retained the 
money not for his personal use but to’ utilize 
in meeting necessary expenses of the estate 
for which there was not cash in hand in 
the estate; that payments on behalf of the 
estate had been. made by him in advance 
ofthe bills drawn for such payments; that 
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he drew a billon. October 12, 1931, -for 
Rs. 131-10-3, and made the deposit next 
day out of monies drawn by this bill, by 
which he reimbursed himself for payments 
already made. . The payees had received 
their money in advance: -This defence 
was rejected by’ both the courts below. 
The petitioner complained that he had 
called for documents’ from the Collector or 
the, estate which were {withheld claiming 
privilege under the Evidence Act, s. 124, 
‘and contended thathe had been prejudiced 
thereby, because such documents would 
have substantiated his defence. In par- 
ticular it was urged that the petitioner's 
explanation called for at the beginning of 
the enquiry, which led to the proceedings, 
gave the same story as was offered at the trial, 
and the other documents would have proved 
it to be true. We have examined the cheque 
for Rs. 131-10-3 and compared it with the 
payees’ receipts by which the items compris- 


ed in it were supported; and have found . 


that the dates of these receipts conclusively 
.prove this explanation to be false. The 
bulk of the money was not disbursed until 
after the bill was drawn. It is, theréfore, 
not open to the petitioner , to ' contend that 
he has {been prejudiced by withholding 
necessary documents, ` 

It was further contended that the: con- 
viction of the accused is bad in law, because 
in the first information the defalcation 
charge against the accused was in respect 
of a different sum, namely, Rs. 1,887 of 
which Rs. 110-2-0 for which he was ‘convicted, 
isnot a part. It is said that the Magistrate 
had before him a Police repor dis- 
closing one offence, and if in the course of 
taking evidence, a different offence was 
disclosed and he took cognizance of it, he 
should be held to have taken cognizance of 
the latter offence not on Police Report 
under s, 190 (1) (6) but under s. 190 (1) 
(c) of the Code of Criminal Procedure, the 
result being that the Magistrate was ‘dia- 
qualified from holding the trial in respect 
of the new offence disclosed unless he first 
informed the accused under s. 191, Criminal 
Procedure Code, that he was entitled to 
have the case tried by another court. It 
may be conceded that if a Magistrate takes 
cognizance of an offence under sub-s. (1), 
cl, (c), of s. 190, his further proceedings are 
bad unless he ‘informs the accused that he 


is entitled to have the case tried by 


another court: Emperor v. Chedi (1). But 
it does not appear to us that cognizance 
was taken under s, 190 (1) (0)... To hold so 

(1) 28 A-212; 2 Or L. J 809; A WN (1905) 258, 5 


| bakord ppåsaB v, EMPEROË. 


883 


appears éontrary to thé pritieiples uiiderly- 
ing the provisions for thé trial of summons 
cases and warrant cases. In summons 
cases it is laid down. by s.-246 that whatever 
may be the nature of the complaint of 
summons, the Magisttate who is trying the 
case may convict the accused of any offence 
triable under this chapter which on the 
facts he appears to have committed. In 
the chapter dealing with warrant cases’ the 
principle is not explicitly stated; but under 
s. 154,a Magistrate has to frame’ a charge 


if he 


“is of opinion that there is ground for presuming 
that the accused has committéd an offence. triable 
under this chapter, which such Magistrate is com- 
petent to try.” 

Prima facie, there is no.reason to suppose 
that the Legislature intended to lay down a 
different principle in wagrant cases from 
that applicable to summons cases. Once 
the parties are before the court the Magis- 
trate will deal with the accused for any 
offence disclosed by the evidence. No 
decision of the Patna High Court has been 
placed beforé us; but the Bombay High 
Court in Reg v. Dhondu Ramchandra (2) 
have held in a case similar to the one 
before us that no separate complaint was 
needed anda Magistrate” to whom the 
case was transferred could try the accused 
for any offence disclosed by the evidence 
and it was not limited to the offence specified 
in the complaint or police report, In 
Calcutta, as long ago as 1899, a case was 
considered where a Magistrate had received 
a complaint of a certain ‘offence and after 
taking evidence proceeded;against the peti- 
tioner and others for an offence other than 
the offence mentioned in the complaint, 


.The decision in Jagat Chandra M ozumdar 


v. Queen-Empress (3) was that the Magistrate 
had taken cognizance of the offence under 
clause (a) and not clause (c) of sub-s. (1) 
ofs, 190. . And the same principle has been 
followed in other cases. The decisions ara 
in accordance with the impression to ba 


obtained from a plain reading of the 
relevant sections of the Code. The convic- 
tion of the accused was therefore, in order. 


The sentence does not call for interference. 
In my opinion, therefore, the Rule should be 


‘discharged. 


Dhavle, J.—I agree. 
The point of law raised before us is that it 


was —so it isargued— under cl.. (c) of suba 


8. (1) of. 190 of the Code of Criminal Pro~ 
cedure that the trying Magistrate took 
wa of a dience of breach of trust 


2) 5 BHORO 
(8) 26 0 188; SOWN EN 
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of the particular sum in respect of which he 
hasbeen convicted, and that as the Magis- 
„irate did nöt comply with s. 191, the proceed- 
‘ings are void -and that the conviction 
‘illegal. A graver objection that could have 
been urged, “but was not, is that even apart 
- from s. 191, the proceedings would on that 
footing, be void under 5. 530 (le) as the 
_trying Magistrate was not empowered to take 
cognizance under lause (e) (See the Civil 
List for the quarter in penta, The point 
‘is so often taken that though it is really 
.covered by authorities, it may be useful to 
‘examine in some detail the position that 
-results when the Magistrate who tries a case 
frames a charge of an offence not specified 
‘inthe complaint or Police Report on which 
‘cognizance may have been taken under 
‘¢lauses (a) and (b)-of s..190 (1). Few 
‘Magistrates'in the. province are specially 
“empowered to take cognizance under cl. (c). 
Cognizance is usually taken by a Sub- 


‘Divisional Magistrate, and cases are mostly - 


‘tried by Subordinate Magistrates to whom 
‘they are transferred under s. 192 after taking 
‘cognizance, but who are ‘themselves not 
-empowered to take cognizance under any of 
‘the three clauses ‘of s. 190 (1). If the peti- 
tioner’s contention be correct, Dot-only must 
his conviction beset aside but the proce- 
‘dure to be followed in a very large number 
of trials by Magistrates in this province will 
“require consideration. Form-No .28 in Sch. V 
of the Code-of Criminal Procedure states, 
'in -cases tried by. Magistrates, that the 
charges are within their cognizance, | but 
“having cognizance by reason of a transfer 
‘under s. 192 or otherwise is quite a different 
"matter from taking cognizance under £. 190 
‘(Ly which is among the‘ ‘Conditions requi- 
“site for initiation of proceedings” and has 
‘to be satisfied before the Magistrate—whe- 
‘ther it be the Magistrate who takes cogni- 
‘gance under s.19U (1) himself or some other 
‘Magistrate tó whom ‘he transfers the case 
‘under s. 192—can begin to function as the 
trying Magistrate: 

”_ “The expression ‘to take cognizance’ las not been 
.defined in the Oriminal Procedure Code, and it is 
„dificult to ascertain at what precise stage of a case 
cognizance is said to be taken.” 

See Anant ‘Ram Tewari v. Altar Sarkar (4) 
and the different opinions expressed in the 
‘Full. Bench case of. Emperor `v. Colin 
Mackenzie Mackey (5). In Sourindra 
‘Mohan v. Emperor (6), Stephen and Carn- 
795. 20 Ind. Cas. 409; 14 Or L J 425;-17-0 W N 


(5) 93 Ind Gas 33; A I R.1926 Cal 515. 27 OrLJ 
385; eta kap aN 278; 43 O L J 310 
uP ai, Ind, Oac, 8 ; 37 O 412; HOW N.- 512; i H Or, 
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duff, JJ., remarked ia 


“taking cognizance does not involve any formal 
action, orindeed action ofany kind, but occurs as soon 
asa Magistrate, as such, applies his mind to the 
suspected commission ofan offence.” 

Itis interesting in this connection to velei 
to s. 480 of the Code which empowers’ the 


‘court, when certain contempts are committed 
in its view or présence, to 


“cause the offender to be detained.in custody and 
at any time before the rising of the -court on the 
sams day . . ifit thinks fit, take Sn sange “of 


the offence and sentence the offender. ars 


The power of detention in such cases 


‘is exercised before the court “takes cogni- 


zance of the offence’ and is somewhat 
similar to the power of a Magistrate under 
s. 64, when any offence is committed in his 
presence within the local limits of- his 


jurisdiction, to arrest or order the arrest of 
the offender. 


It may be observed that 
action under s. 480, including the taking of 


“cognizance, is not confined to criminal courts 


alone, and-that the power of arrest under 
8.64 may be exercised by a Magistrate 
irrespective of whether or not he is empower- 


Taking cognizance under s. 190 (L)is thus a 


very particular technical matter confined to 


initiation of proceedings. From the termis 
of cls. (a) and (b) of - the sub-section it is 
clear that cognizance. is taken- under those 
clauses before the taking of any evidence; 


“and s. 191 shows that cognizance is taken 
“under cl, 


(c) also “before any . evidence 


is taken”. Even apart from the wording 


‘of ss. 190 (1) and 191, the -procedure laid 
in the Code leaves no room: for - 
taking- -cognizance under s- 190 (1) after 


what ‘is described in the heading of 
Chap. XVII, as “the Commencement of pro- 
ceedings before Magistrates.” These ‘pro: 
‘ceedings may be enquiries under Chap. 
XVII (Sessions cases), or trials under 
‘Chap. XX, (summons cases) Chap. - XXI, 
(warrant cases) or Chap. XXH, (summary 


‘trials which, however, do not require any 
further ` notice). a 


In summons éases it is not ecaa to 


‘frame any charges, but under s.: 246 the 


‘edto take cognizance under s. 190 #1). l 


6 


Magistrate’: may convict the accused of ` 


‘any offence triable under the Chapter which 
from the facts admitted or proved he 
‘appears to have committed, whatever may 


‘be the nature of the complaint or summons. :- 


‘No question can thus arise in -summoné' - 
cases regarding: the applicability of s. “190° 
(1) (c) ands. 
‘954 requiresthe trying Magistrate to frame .* 


191. In warrant cases s. 


D 


a charge when he is of opinion that therg i 
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is ground for presuming that the aécused 
has committed an offence triable under 
the Chapter, which such’ Magistrate.. is 
competent to try and which, in his opinion, 
could be adequately punished by him; 
and there is no direct provision. similar 
in terms to s. 246. It is:in these casés 
that the question is often raised whether 
ss. 190 (1) (e) and 191 do not apply when 
the trying Magistrate frames charges 
relating to offences other than those-specified 
in the complaint or Police report upon 
nes inane is initially taken under s: 
199 (D). 4 

As regards inquiries into Sessions Cases, 
s, 210 requires the Magistrate to frame a 
charge, declaring with what offence the 
accused is charged, on being satisfied that 
there are sufficient grounds for committing 
the accused for trial. In thisChapter also, 
Chap. XVIII, there is no provision (indeed 
there could not .be) similar to s. 246. It 
is also noticeable that neither in this 
Chapter nor in the Chapter relating to 
the trial of warrant cases is to be found 
any provision restricting the Magistrate to. 
the offence or offences which may have 
been specified in the initial complaint or 
Police report. The power of the court to 
frame charges is. governed by the general 
provision contained in Chap. XIX, which 
seems to enable the court io frame such 
charges as may be justified by the evi- 
dence produced, irrespective of the particular 
offence or offences of which cognizance may 
have been taken under s. 190 (1) at the 
- initial stage. Thus s. 236 provides for 
the framing of alternative charges, and 
s. 235 for the framing of charges relating to 
connected acts or omissions, s. 227 empowers 
the court to add the charges, and s. 230 
provides that if the offence stated in the 
new, or altered or added charge is one for 
the prosecution of which previous sanction 
is necessary, the case shall not be proceed- 
_ ed with until such sanction is obtained 
unless sanction has already been obtained 
for a prosecution ‘on the same facts as 
those on which the new or altered charge 
is founded. Asthe Code now stands, “pre- 
vious sanction” is necessary in the case 


of offences dealt with under s. 197 which - 


provides that no‘ court shall take cogniza- 
nee of such offences except with the previous 


= sanction of the local Government.. We 
may thus have a -chargé framed of an 
offence of which cognizance cannot be taken ` 


without previous sanction; but the framing 
_of the charge can only follow the taking 
“of cognizance, and yet the section does not 
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speak of -or provide for taking cogni- 
zance. , - . TA 6 

_ It seems to me that the reason for this 
is that the power of framing charges comes 


-into operation well after the initial requisite 


of taking -cognizance under. s. 190 (1) and 
that this power is not, restricted to ths 
offender. or the specific sections, if any, 
mentioned by the prosecutor. A complaint 
as defined in s. 4 (h) need not in fact 
specify any offender or even the section 
of the law which makes an act or omission 
punishable; and cognizance is taken under 
s. 190 (1) .(a) upon receiving an offence 
while charges are framed on the evidence 
before the trial Court. The evidence may; 
and not infrequently does, disclose offences 
other than those originally mentioned or 
implied, but it cannot he said that cogni- 
zance is taken of suchnew offences under 
cl. (e), -sub-s. (1), s. 190, for the double 
reason that the stage for the application 
of the sub-section itself is long past and 
the clause can have no application to the 
evidence produced in the case. Similar ob- 
servations apply to cases in which cognizance - 
has been initially taken under cl. (b) upon a 
Police Officer's written report of facts con- 
stituting an offence. It has in fact been 
repeatedly held that when a Magistrate has . 
taken cognizance of an offence upon 
a -complaint or upon a Police seport; 
any offence that may be disclosed by 
the evidence may be dealt withat the trial; 
‘and that s. 190 (1) (c) and s. 19] have no ap- 
plication in such circumstances. 

My learned‘brother has pointed out how 
in Jagat Chandra Mozumdar.v. Queen- 
Empress (3), it was held that s. 190 (1) (e) 
did not apply where after taking evidence, 
a Magistrate had proceeded against a per- 
son originally complained against and an- 
other, for an offence other than 
the offence mentioned. in the com- 
plaint on which cognizance has been ini- 
tially taken In Dedar Bux v..Syamapada 
Malkar (7) the trying Magistrate who had 
no power to take cognizance under s. 190 (1) 
(c) found, after examining some witnesses, 
that though there ` was no satisfactory evi- 
dence against the original accused, there 
was sufficient evidence against other -per- 
sons, and issued processes against such 
other persons for offences, not all of which 
were specified in the original complaint, and 
it was held that the Magistrate’s proceed- 
ings were not bad, notwithstanding the | 


(7) 24 Ind, Cas. 954; AT R1914 Cal 801; 15 Or L 
J $48; 41 O 10:3; J8 C W N 92l. o 
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facts that he had no power to take cogni- 
zance under cl. (e), s. 190 (1) and that the 
complainant had presented a petition before 
him for the withdrawal of the complaint and 
jis dismissal as untrue. Charu Chandra 
Das v. Narendra Krishna Chakravarti (8) 
was a case where cognizance had been 
initially taken on a Police report; the Police 
sent up one person who was tried and con- 
victed, and the Magistrate then, on the evi- 
dence of one of the witnesses, proceeded 
against two other persons. The Magistrate 
was not empowered to take cognizance 
undercl. (e), sub-s. (1), s. 190, but Princep 
and Hill, JJ., held that the Magistrate was 
entitled to proceed as he had done, and 

“having taken cognizance of the offence it was his 
duty to proceed to deal with the evidence brought 
before him and to see that justice was done in regard 


‘to any person who might be proved by the evidence 
to be concerned in that offence.” ; 


In Abdul Rahman v. Emperor (9) it was 
urged that the subject-matter of the second 
charge framed against Abdul Rahman not 
having been disclosed either in the com- 
plaint or in the examination of the complain- 
ant, the trying Magistrate could only have 
taken cognizance of the offence under 
8. 190 (1) (c) and that. as he had not followed 
the provisions of s. 191, his proceedings in 
connection with that charge were illegal and 
void. The contention was negatived by 
Maung Ba and Doyle, JJ., and when the 
matter was taken up to the Privy Council 
[Abdul Rahman v. Emperor (10)] their Lord- 
ships took the same view and observed that 
the Magistrate had formulated the second 
charge as he had formulated the first 
in consequence of the one complaint. Their 
Lordships distinguished the case of Emperor 
v. Chedi (1), as a case in which while try- 
ing one person the Magistrate found occa- 
sion to formulate a charge against some, one 
else. The present is not a case where a 
charge has been framed against a person 
not originally accused, but a case in which 
a second charge formulated as was the first, 
no evidence was taken in consequence of the 
one Police report on which cognizance was 
initially taken by a competent Magistrate 
under cl. (b), s. 190 (1). 

Mr. Sahay has referred to the evidence of 
the Sub-Deputy Collector who set the Police 
in motion that he had not mentioned in 


(8) 40 W N 367. 

(8) 94 Ind. Qaa. 717; A I R 1925 Rang 53; 27 Cr L 
J 669; 4 Bur L J 213. : 

(10) 100 Ind. Cas. 227; AIR 1927 P O 44; 541A 
“ 96; 28 Cr L J 259: 5 R 53; 31 O WWN271,;253 ALJ 
117; (1927) M W N 103; 33 M LT 64; 8 PLT 155: 
40-W N 283; 6 BurL J 65; 62 ML J 585; 29 Bom 
L R813; 45.0 L J 441 (P 0.) 
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what he calls his complaint to the Police the 
defalcation of the Provident Fund monies. 
But the witness's initial communication to 
the Sub-Inspector of Police was that the 
appellant had “communicated defalcation 
with regard to certain items of money,” and 
the list of items totalling Rs. 1,887 which 
was attached was described as “a list of 
some of these” (items of money). ‘The de- 
Jalcation had come tolight when the auditor 
from the Local Audit Department audited ~ 
the accounts of the estate, andit was after 
evidence had been given by the prosécu- 
tion of the defalcation, not only of the items. 
totalling Rs. 1,887 but also of the Provident 
Fund monies, that the trying Magistrate 
framed the two charges on one of which the 
appellant was ultimately given the benefit 
of doubt and of the other he was convicted. 
It seems clear that the trying Magistrate, 
who was not empowered to take cognizance 
under cl. (e), sub-s. (1), s. 190 did not (as 
indeed he could not) take cognizance of any 
offence under cl. (e), but that being properly 
in seisin of the whole case on its transfer to 
him by the Sub-Divisional Magistrate, he had 
authority, on the evidence, to frame a 
charge with respect to the Provident Fund 
monies as well. > 


NA, Rule discharged. -` 
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LAHORE HIGH COURT. 
Miscellaneous mi ad Appeal No. 746 — 
of 1932. j 


December 19, 1932. 
; BHIDE, J. x 
Khan Sahib ABDUL AZIZ KHAN— 
. JUDGMENT-DEBTOR—APPELLANT 


Versus 
Taz CO-OPERATIVE BANK, LTD,, 
LAHORE—Decrsi-HOLDER— RESPONDENT. 

Execution—Decizsion as regards area of property to 
be sold—A ppealability of. 

A decision as regards the area of certain property 
to be soldin execution may besaid to determine the 
rights of the judgment-debtor in’ certain respects and 
an appeal lies from the decision. Kanhia Lal v. The 
Bank of Upper India Ltd., Delhi (1), referred to. 


Miscellaneous First Civil Appeal from 
an order of the Senior Subordinate, 
Judge, Multan, dated the April 28, 
1932, 

Mr. Barkat Ali, for the Appellant. 

Lala Badri Das, R. B., forthe Respondent. 

Judgment.—in the course of execution 
proceedings certain land was to be sold 
through the Collector. The area of this 
land was givenin the sale proclamation as 
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136 acres 7 kanals and 16 marlas. The 
judgment-debtor objected that the: correct 
area was 137 acres 6 kamals- and 10 marlas. 
The learned Judge of the court below 
however disallowed this objection, holding 
the difference in the area- was due to 
different methods of calculation. There 
were certain other objections which were 
also disallowed but they are not material 
as they are not pressed before me. The 
learned Judge ordered the sale to proceed 
` and from this order, the present appeal 
has been preferred. 

The learned Counsel for the respondent 
raised a preliminary objection that no 


appeal is competent, but the learned 
Counsel for the appellant has cited 
Kanhia - Lal v. The Bank of 


Upper India Ltd., Delhi 49 Ind. Cas. 539 (1) 
in which it was held that settling 
the terms of a proclamation is a judicial 
act from which an appeal would lie. In 
the present instance, the decision as regards 
the area may be said to determine the 
rights of the judgment-debtor in certain 
respects. . 

There is however, no force in the appeal 
on merits. It appears from the certificate 
given tothe appellant by Government in 
connection with the property in question that 
136 acres 7 kanals 16 marlas is thearea of 
the agricultural land exclusive of certain 
ahatas. The area of the latter added to 
the area of the agricultural land brings 
thetotal to 137 acres 7 marlas and 16 
kanals. The appellant admitted before me 
that the “ahatas” are situated in the abadi. 
The learned Counsel for the respondent 
urged thatas only the agricultural land is 
being sold through the Collector, the area 
given in the proclamation ofsale is correct. 
‘The proclamation of sale makes no reference 
to ‘ahatas’ andthe contention of the learned 
Counsel seems correct. The learned Senior 
Subordinate Judge's remark that the differ- 
ence in the areas was due to different 
methods of calculation does not seem to be 
correct ; but as the area of the land to be 
soldseemsto be correctly given in the pro- 
clamation there is no ground for inter- 
ference. 

The learned Counsel for the appellant 
urges thatthe “ahatas” should have been 
sold with the land. This is an objection 
which heshould have taken in the court 
below and I express no opinion on it as it 
involves questions offact for which there is 


no material for decision. He may raise the - 


points in the court below if so advised, 
(1) 49 Ind Oas 539; 36 P W R 1919, 
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‘subject to any objections which the oppo- 
site party may have to urge in that 
behalf. 

I dismiss the appeal, but as the learned” 
Senior Subordinate Judge had made cer- 
tain misleading observations in rejecting 
the appellant’s objection as regards the 
area tobe sold, Ileave the parties to bear 


“their costs, 


N. í ' Appeal dismissed. 


` PATNA HIGH COURT. 
Crvil Revision Petition No. 618 of 1931. 
July 26, 1932. 
KULWANT SAHAY, J . 
RAMJANAM SINGH AND OTHERS— 
PLAINTIFFS—PETITIONERS 
“VETSUS ` ; 
RAMBARAN SINGH AND OTHERS | 
DEFENDANTS — OPPOSITE PARTIES. i 
Civil Procedure Code (Act V of 1908), s. U5 O. , 
r, 8—Suit on behalf of the public—No rule can be laid 
down as to actual number necessary—Refusal to 
entertain application without proceeding in accordance 


with law— Revision. 


For the purposes of O. J, r. 8, Civil Procedure Code, 
there can be no hard and fast rule as to how many 
persons should represent the public or the rest of 
the class of the persons of the same interest. It 
cannot be said that three persons or eight persons 
are not enough to act in a representative capacity. 

Refusal to entertain an application without proceed- 
ing in accordance with law amounts to 1efusal to 
exercise jurisdiction and comes under s. 115, Civil 
Procedure Code. a ; 

Civil Revision Petition from an order of.the 
Munsif, Sasaram, dated September 17,1931. 

Messrs S. N. Sahay and Prabu Narayan 
Gour, for the Petitioners. 

Messrs. Kameshwar Dayal and Ram- 
nandan Prasad, for the Opposite Parties. 

Judgment.—This is an application in 
revision against an order of the Munsif of 
Sasaram refusing the petitioners leave to. 
prosecute asuit in a representative capacity 
on behalf of the public. The suit was. 
originally instituted by three persons for. 
a declaration that khasra plot No. 2107 of 
Mouza Derbgaon was from time immemorial 
used as a village path both by the plaint- 
iffs and by the other inhabitants of the 
village and that the plaintiffs and other 


inhabitants had got a right of easement 


to pass over this plot of land and it was 
necessary to pass over it in order to come: 
toa place of worship. They allege that 
the defendants had encroached upon this 
plot of land and the plaintiffs and the 
other villagers were put to. vegy great 
inconvenience, They, therefore, instituted , 
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the, suit and asked for permission to proceed 
in a representative capacity as representing 
the public of that village. 

+» The learned Muneif refused permission 
under O. I, r. 8, Civil Procedure Code, and 
the only reason given by him in his order 
of August 25, 1931, was that only three 
persons had joined as plaintiffs in the 
suit and that there was nothing to show 
that the suit had really been brought on 
behalf of the public or that the said three 
persons were representatives of the public. 
Thereafter five more persons filed an 
application to be made plaintiffs and asked 
that they along with the three original 
plaintiffs may be allowed tc prosecute the 
suit ina representative capacity on behalf 
of the public under O. I, r. 8, of the 
Code. The learned Munsif rejected this 
application also by his order of September 
17, 1931, but gavenoreason whatever for 
the refusal. Therefore, the only reason which 
appears to have been given in ihe first 
order mentioned above was that only three 
persons had joined as plaintiffs and that 
there was nothing to show that they were 
acting as representing the public. Order 
I, r. 8, provides that : 

“where there are numerous persons having the same 
interest in one suit, one or more of such persons 
may, with the permission of the court sue or be 


sued, or may defend, in such suit, on behalf of or 
for the benefit of all persons so interested.” 


There was a clear allegationin the plaint 
as well as in the two petitions filed, one 
on behalf of the original three plaintiffs 
and the other on behalf of the five addi- 
tional plaintiffs, stating that they wanted 
to prosecute the suit as representing the 
public, There was nothing on‘the record 
to show that this statement was incorrect. 
‘Under O. I, r. 8, the court was bound to 
give notice at the plaintiffs’ expense of the 
institution of the suit to all such persons 
whom the plaintiffs purported to represent 
either by personal service or by public 
advertisement ase the court in each case 
may direct. The court-in the present 
case did not think fit to issue any notice 
and was not in a position to say that the 
plaintiffs were not representatives of the 
public, specially when there was a ‘clear 
statement made by the plaintiffs and there 
was nothing to show that that statement 
was not correct. It is hardly necessary 
to say that there can be no hard and fast 
Tule as to how many persons should repre- 
sent the public or the rest of the class of 
the pereqns of the same interest. It cannot 
«ke said that three persons or eight persons 


DEGAPUDI PULLA REDDI V. RABALA PATTABHIRAM1 REDDI. 


14510 
are not enough toact in a representative 
capacity. N 

Tt is contended on behalf of the 
opposite party in the present Rule that 
this court has no jurisdiction to m- 
terfere inasmuch as the order may be 
erroneous but was passed with jurisdiction 
by the court below. It is enough tosay that 
the court below has refused to exercise its 
jurisdiction by refusing to entertain the 
application without proceeding in. accord- 
ance withlaw and the case clearly comes 
withins. 115, Civil Procedure Code. It 1s. 
next contended that the suitis not main- 
tainable unless the plaintiffs showed special 
damage and reliance was placed upon the ` 
decision of this courtin Muhammad Din 
Mian v. Atirajo Kuar (1). That-was acase 
of a public highway and it was held that 
noaction can be maintained by a member 
of the public for the obstruction of a high- 
way without proof ofspecial damage. That 
case has no. application to the facts of the 
present case. But evenif it was necessary 
to show special damage, there is a distinct 
allegation in para. 10 of the plaint stating. 
thatthe plaintiffs had sustained special - 
damage. 

The order of the Munsifis, therefore, set 
aside, and he must proceed to give notice 
to the persons interested underO.J, r. 8, 
Givil Procedure Code, io allow the plaintifis 
to prosecute the suit in a representative 
capacity if there is no objection on behalf 
of the persons on whose behalf the suit’ 
purports to have been instituted or if there 


‘isany such objection to decide the point 


after hearing the parties. The petitioners 
are entitled to their costs; hearing fee one 
gold mohur. | 
“NGA Order accordingly. 
(1) 133 Ind. Cas, 463; A I R1931 Pat 418; lU Pat 
568; Ind Rul (193?) Pat 383; 12 PL T es. 


—— m 


MADRAS HIGH COURT. 
Appeal against Order No. 241 of 1931. 
February 23, 1933. 

BEASLEY, C. J., AND BaRDSWELL, J. 
DEGAPUDI PULLA REDDI— 
APPELLANT 


Versus . 
RABALA PATTABHIRAMI REDDI 
AND OTHERS — RESPONDENTS. 
Limitation Act (IX of 1808), s. 18—Fraud not of 
decree-holder but of auction-purchaser—<Applicability 
of s 18—Civil Procedure Code (Act V of 1908}, O. 
XXI, r. 90—Application to set aside order confirming 
sale—Eztension of time cn account of Jraud— When 
can be granted, 
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Any person whose fraud has kept from another 
person the knowledge of his right to institute a suit 
or make an application is within the provisions of 
8 18, Limitation Act. Azizunnissa v. Dwarika Pra- 
sad Boral (|), Mokandra Narain Chaturaj y Gopal 
Mondal (2), Kailash Chandra Haldar v. Bissonath 
Paramanic (3) aud Nabinchandra Haldar v Bepin 
Chandra Haldar (4), referred to 

If a judgment-debtor is able to show that she 
auction-purchaser committed such a fraud as brought 
about the circumstances which appear in the first 
part of e,18, then time for his application to have 
the confirmation of the sale set aside, wou!d run only 
from his discovery of such fraud. 


Appeal against an order of the District 
Court of Nellore, dated December 
23, 1930 and made in E. A. No. 215 
of 1928 in O. S. No. 22 of 1924. 

i Me, P. V. Rajamannar, for the Appel- 
ant. 

Mr. B. Somayya, for the Respondents. 


Beasley, ©. J.—The facts out of which 
this appeal arises are as follows. The 
judgment-debtor is the appellant and a 
decreein O. S. No. 220f 1924 which was a 
suit upon a promissory note was passed 
against him. His property was brought to 
sale in execution of the decree and was 
purchased by the 3rd respondent in the sale 
held on July 11, 1927. It is alleged that 
this purchase by the 3rd respondent was 
benami for respondents Nos. land 2, the 
decree-holders. On the August 18, 1927, 
the sale was ,confirmed and then on the 
July 9,1928 the appellant under O. XXI, r. 90 
and ss. 47 and 151, Civil Procedure Code, 
put in an application to set aside the con- 
firmation of that sale. This application had 
tobe made within 30 days and clearly, but 
for s.18 of the Limitation Act, if itis to 
be applicable to this case, was barred. 
The appellant alleged that his application 
was not barred by reason of the fact that 
he only discovered the fraud withinthe 30 
daysof the making of the application and 
that under s. 18 of the Limitation Act, 
time does not run until the fraud is dis- 
covered. Hence the appellant alleged that 
his application to set aside the confirmation 
of the sale was not barred. 

The question before us now is whether 
s. 18 of the Limitation Act applies to the case 
wherea person alleges the fraud not of a 
decree-holder but of some other person, a 
party to the sale, such as the auction- 
purchaser here. In the lower Court the 
application was dismissed in limine because 
the court held that s. 18 of the Limitation 
Act doesnot apply to auction-purchasers. 
Upon this point there has been no decided 
case atall except Azizunnissa vy. Dwarika 
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Prasad Boral 86 Ind. Cas. 745 
l) a decision of a Bench of the 
Calcutta High Court consisting of 


Chotzner and Graham, JJ. In that case 
this question directly arose. Beyond that 
decision there is no decision at all upon the 
point although in Mohendra Narain Chatu- 
raj v.Gopal Mondal (2), Kailash Chandra 
Haldar v. Bissonath Paramanic (3), and 


Nabinchandra Haldar v. Bepin 
Chandra Haldar 87 Ind. Cas. 555 
(4), there are observations which sup- 


port the argument put forward on behalf of 
the appellant before us to-day. But since 
in those cases this question exactly did not 
arise, they are mere observations although 
very useful ones. So far as this High Court 
is concerned, thereis no reported decision 
upon the question. What we have got to 
consider here is whether the words ofs. 18 of 
the Limitation Act are sufficiently wide to 
include any person whose fraud has kept 
from the knowledge of another person his 
right to institute a suitor make an applica- 
tion. The words of the section are:— _ 

“Where any person having a right to institute a 
suit or make an application Has, by means of fraud, 
been kept from the knowledge of auch right orof the 
title on whichit is founded ...... the time limited for 
instituting a auit or making an application (a) against 
the person guilty of the fraud or accessory thereto, 
shallbe computed from the time when the fraud 
first became known to the person in juriously affected 
thereby.” | , 

Tf the words of the section are to be 


followed, then any person whose fraud has 
kept from another person the knowledge of 
his right to institute a suif or make an 
applicationis within the provisions of that 
section. There has been no discussion of 
the merits of the case in the lower Court. 
But it seems to me that if the appellant 
here is able to show that the auction-purcha~ 
ser in this case committed such a fraud 
as brought about the circumstances which 
appear in the first part of the section then 
his application to have the confirmation of 
the sale set asideis not barred because time 
would run only from his discovery of such 
fraud. For these reasons, this appeal must 
be allowed with costs and the case remitted 
to the lower Court for disposal according 


to law. 
Bardswell, J.—I agree. 
N. K-N. Appeal allowed. 


(1) 86 Ind Oas. 745; A I R 1925 Cal 1227, 
(2) 17 0169 


3110 WN 67. 
(9) 87 Ind.. Gas. 353; A TR 1926 Oal 229, 


|. 
i 
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PATNA HIGH COURT. 


5 Civil Revision Petition No. 94 of 1932. 


March 24, 1933. 
` JAMES AND AGARWALA, JJ. 
BHATTOO SINGH - PETITIONER 


d VETSUS 
RAGHUNANDAN PRASAD SINGH AND 
| . ANOTHER — OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 78,0. XXI, 
, r. 89— 
Whether assets in hands of court capable of distribu- 
tion under e, 78—Rateable distribution. 

All money paid by a judgment-debtor into court 
under stress of execution be/ore sale, whether to avoid 
attachment or whether made at an earlier or later 
stage, should ‘he treated as assets held by the court 
liable to rateable distribution under s.-73, Civil Pro- 


` cedure Code; and the fact that under U. XXI, r. 89 


this money is described as being raid for payment to 


- the decree-holder does not make it earmarked for 
- his exclusive benefit any more than any other money 


‘ of. 8. 73, Civil Procedure Code. 


, should be realized. 


realized under stress of execution towards satisfac- 
tion of his decree is to be regarded as specially 
earmarked and so as to remove it from the operacion 
Noor Muhammad 
Dawood v. Belasiram Thakursidas (5), relied on. 
Sidh Nath Tewari v. Tej Bahadur Singh (6), approv- 
ed. Hari Saha v. Fazlar Rahman (l), Murugappa 
Chettiar v Palaniyappa Chetty (t), Narayan v, 
Amgauda (3) and Thirawiyam Pillai v. Lakshmana 
Pillai (4), not followed, [p. 392, col. 1] 

‘Civil Revision Petition against an order 
of the Munsif, Bihar, dated January 29, 1932. 

Mr, G. P. Singh, for the Petitioner. 

Mr. S: N. Banerji, for the Opposite 
Parties. 


Judgment. In this case two sets of 


. decree-holders instituted proceedings - in 


execution of decrees against one Tek Narain 
Singh, and an order was made for rate- 
able distribution of the assets which 
One of the decree- 
holders, named Bhattoo Singh brought 
certain property tosalein execution of 
his decree with the result that the property 
was knocked down for Rs. 920, which would 


. . in the ordinary course have been available 
- ‘for rateable distribution among the cre- 
ditors after 


deduction of the costs of 
execution but within the statutory period 
the judgment-debtor paid his dues under 


. O. XXI, r. 39 and secured a release of the 
. property which had beensold. The amount 


: distribution, 


deposited for the benefit of the decree-holder 
was Rs. 814. The other decree-holders, who 
had already obtained an order for rateable 
D applied for rateable dis- 
tribution of this amount and their prayer 
wasallowed by the Munsif, 

We are asked to revise the order of the 
Munsif on the ground’ that he had no 
jurisdiction to make rateable distribution 


- of money deposited under O. XXI, r. 89. 
a The learned Advocate for the petitioner 


* 
. 
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relies in the main upon the decision in 
Hari Saha v. Fazlar Rahman (1), wherein . 


it was held that although money paid into 
court under O. XXI, r. 89, Civil Procedure 
Code, might be regarded as assets held by 
acourt within the meaning of s. 73, Civil 
Procedure Code, itwas not available for 
rateable distribution because it was special- 
ly paid for the benefit of a particular 
decree-holder and the court had no-jurisdic- 
tion toutilize the money for any other 
purpose Phillips, J., of the Madras High 
Court tooka similar, view in Murigapra 
v. Palaniyappa Chetty 42 
Ind. Cas. 507 (2) basing his 
decision on the ground that if the sum 
paid for the benefit of the decree-holder 
under O. XXI, r. 89, could be deemed to be 
held by a court the sum paid as a per- 
centage of the purchase money for the 
benefit of the auction-purchaser would 
equally be assets liable to rateable dis- 
tribution. The-learned Advocate poinis 
out that the view thata payment under 
O. XXI, r.89 must be regarded as definitely 


-ear-marked for the specific creditor who is 


conducting the execution case, finds support 
also from observations made in other cases. 

Thus in Narayan v. Amgauda .(3), 
Sir Norman Macleod, discussing the opin- 
ion of the most eminent of commentators 
on the law of Civil Procedure who con- 
sidered that money paid into court under 
r. 89 should be liable to rateable distribu- 
tion, remarked that it appeared to him 


-that when it was expressly provided that 


the money should be paid infor a parti- 
cular purpose such money could not be 
treated as assets held by a court, -Tbe 
question of whether money paid under 
O. XXI, r. 89 should be treated as avail- 
able for rateable distribution did not 
actually arise in that case; and it may 
be remarked that the Calcutta High Court 
regarded the money as assets held by the 
court, but specially earmarked for the 
ereditor who controlled the proceedings in 
execution in which it was realized. In Thira- 
wiyam Pillai v. Lakshmana Pillai -(4), 
Seshagiri Aiyer, J., holding that money 
realized under O. XXI, r. 83 was liable to 
rateable distribution, remarked that O. XXI, 
r. 89 distinctly provided for payment to 


(1) 18 Ind Oss R39; 40 O 619; 17 O W N 636; 18 O 
LJ144;19 0 W:N 1125, 

(2) 42 Ind Cas 507 | 

(3) 62 Ind Cas. JOH; A IR 1921 Bom 169; 45 B 
1094; 23 Bom L R 455 

(4) 47 Ind. Oas. 538; 41 M 616; 35 M L d 150: (1918) 
M WN 521, : i . 
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the decree-holder and the purchaser and 
that consequently the payment must be 
taken to have been earmarked for those 
particular purposes. No decision of this 
court directly to the point has been 
brought to our notice; but the learned 
Advocate for the opposite party argues that 
no logical distinction can be drawn bet- 
ween money paid into court for the benefit 
of the decree-holder under r. 89 and money 
paid into court for his benefit under any 
other rule. He adopts the words of Sir 
George Rankinin Noor Muhammad Dawood 
v. Belasiram Thakursidas (5), wherein, 
dealing with s. 73, Civil Procedure Code, 
the learned Judge remarks that there is 
no support for theories grounded upon 
the voluntariness of any payment into court 
under stress of execution. As Sir George 
Rankin says: 

“The debtor is allowed to arrive at the same 
result by means less distressing to him but there 
is no difference in the result, because the debtor 
chooses the more convenient means. The money, 
paid with whatever motive, if paid to the court, is 
paid upon terms of the Code, whatever they may 
be. These terms, as I read s. 73, have been laid 
down so that distinctions in the form in which 
execution has been had, in the precise extent to 
which execution has been allowed to run, is the 
exact source or genesis of the fund in court are 
now no part of the definition of the assets that are 
subject to distribution rateably.’ 

The learned Advocate for the respond- 
ents opposite party suggests that the 
Calcutta High Court might now be pre- 
pared to consider whether the provisions 
of s. 73, Civil Procedure Code, should 
not be applied to money paid under O. XXI, 
r. 89, even though that rule may direct 
that certain sums be paid for the benefit 
of the specific decree-holder. The 
learned Advocate also drawsour atlention 
to the judgment of Sir Grimwood Mears 
in Sidh Nath Tewari v. Tej Bahadur Singh 
(6), wherein the remarks of Sir George 
Rankin are quoted with approval in dis- 
cussing the question of whether part pay- 
ment made by a judgment-debtor in order 
to obtain a postponement of sale should 
be treated as assets liable to rateable 
distribution. It was then held that part- 
payment must be so treated. i 

It appears to be clear that all money 
paid by a judgment-debtor into court under 
stress of execution before sale, whether to 
avoid attachment or whether made at 
an earlier or later stage, should be treat- 
ed as assets held by the court liable to 


(5) 59 Ind. Oas 558; A IR 1920 Cal 785, 47 O, 
5 


(6) 138 Ind. Oas 10%: A TIR 1932 All 411: 51 A 
516; (1932) A L J 359; Ind Rul (1932) All 369, - 
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rateable distribution under s. 73, Civil 
Procedure Code, but there is some ground 
for doubt as to ` whether money paid 
into court under O. XXI, r. 89 ought not 
to be exempted from this category. The 
ground of distinction given by Phillips, 
J., of the Madras High Court is that in 
addition to the money paid in satisfaction 
of the decree under execution, the judg- 
ment-debtor is required to pay five per 
cent. of the purchase money as compensa- 
tion to the auction-purchaser, which can- 
not be regarded as assets liable to rate- 
able distribution. But on the view that 
money paid into court for the benefit of 
tne decree-holder cannot be regarded as 
assets liable to rateable distribution because 


- by the provisions on O. KAI, r.89 it must 


be paid in for the benefit of the decree- 
holder and so must be treated as earmar- 
ked for his decree the learned Advocate 
for the respondents points out that no 
assets will ordinarily be held by a court 
which are not earmarked for some specific 


‘purpose and no civil deposits are ordinar- 


ily accepted unless they are made for the 
benefit of some decree-holder or in the 
names of some specific persons. 

There appears to be considerable force 
in this argument. It may ‘be true 
that under the provisions of O. XXI, 
r. 89, the court would ordinarily have no 
discretion to dispose ofthe money deposited 
otherwise than by making it over to the 
individual decree-holder in whose name the 
particular execution may be proceeding; 
but this does not necessarily mean that if 
other decree-holders have already es- 
tablished their claims to rateable distribu- 
tion, they shall not be entitled to share in 
the amount thus realized. There appears 
to beno logical ground for excluding from 
liability to rateable distribution any pay- 
ment made into court under stress of execu- 
tion for the benefit of any of the decree- 
holders entitled to rateable distribution. In 
our judgment, the position is not affected 
by the fact that the sum of five per cent, 
which is deposited for payment to the 
auction-purchaser isnot liable to rateable 
distribution; the auction-purchaser is not 
in any way concerned with the order under 
s. 73. ltis reasonable to hold inthe words 
of Sir George Rankin, that any payments 
made into court under stress of execution 
cannot without anomaly be treated otherwise 


than asthe results of execution would be 


treated; the debtor may be allowed to arrive 

at the same result by means less distressing 

to him; but there is no differ€nce in the 
e 


. 
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result, because the debtor chooses a more 
convenient means. The money paid with 
‘whatever motive, if paid to the court, is paid 
‘upon terms of the Code whatever they 
may be. 

We have not before us the exact figures 
representing the claims of the decree- 
holders inthe present case; but it would 
appear that whereas on the sale originally 
made the petitioner would have been entitled 
“to about Rs. 690 and the other creditors to 
Rs. 230, by the result of-cancelling the sale 
under O. XXI, r.89 the petitioner receives 
‘Rs. 605 and the other creditors Rs. 209. 
If the petitioner’s claim had been allowed 
he would have received Rs. 814 and the other 
creditors nothing. We cannot believe that 
when the rules under Sch. I, Civil Pro- 
cedure Code, were framed this result was 
intended; and we ought not to allow it unless 
the terms of the rules make it perfectly clear 
that these anomalies and undesirable 
consequences must necessarily follow from 
their application. As I have said, money 
paid into court forthe benefit of the decree- 
holder under Q. XXI, r.89 becomes assets in 
the hands of a court inthesame way as any 
other money paid in for his benefit, whether 
realized by the sale or paid in to avoid 
attachment; and the fact that under O. XXI, 
1.89 this money is described as being paid 
for payment to the decree-holder does not 
make it earmarked for his- exclusive 
benefit any more than any other money 
realized under stress of execution towards 
satisfaction of his decree is to be regarded 
as specially earmarked and so as to remove 
it from the operation of s. 73, Civil Procedure 
Code. 

The application must be dismissed with 
costs: hearing fee one gold mohur. The 
learned Advocate forthe petitioner draws 
our attention to the fact that his execution 
case should not have been dismissed with a 
note of full satisfaction; but this is a matter 
which can very easily be rectified. 


N: Application dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No, 700 
. of x 
December 16, 1932, 
Baspar, J. 
SUKHDEO — APPLIOANT 


versus 
TMPEROR— OPPOoSsITE Parry. 
h Penal Code (Act XLV of 1860), ss 499, 500—N otice 
issued by President of Notified Area to close windows 
and door of a buildidg—Reply of accused defaming 
President—Reply read by members of committee in 
oficial routéne—Pudlication—Offence—Sentence, 
. 
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A notice under s. 185, U, P. Municipalities Act, was 
sent from the office of a Notified Area directing a 
person : to close certain windows and a door. His 
reply tothe notice contained an imputation that the 
President had sent the notice to him because he had 
refused to accede to a demand of iflegal gratification of 
the President. In the ordinary course of official routine 
the President put this reply on the records of the 
corimittee and it was read by members of the com- 
mittee: 

Held, that the reply was defamatory and was in- 
tended to harmthe reputation of the President and 
that inasmuch as the President's act of putting it in 
the records had to be done in the official routine, the 
accused must have known that it would be communi- 
cated to others, there was publication within the mean- 
ing of s. 499, Penal Code and that therefore, the 
accused was punishable under s. 500, Penal Code. 
Queen-Empress v. Taki Husain (1), distinguished. 

Keld, also, that a sentence of rigoruos imprisonment 
for the offence was illegal, 


Criminal Revision Application from an 
orderof the Sessions Judge, Mirzapur, dated 
September 23, 1932. 

Mr Saila Nath Mukerji, for the Applicant. 

Mr. Shiv Prasad Sinha, for the Opposite 
Party. ; 

The Assistant Government Advocate, for 
the Crown. 

Order.—This is an application in revi- 
sion against the conviction ofthe applicant, 
Sukhdeo under s. 500, Penal Code. The 
facts ofthe case are that a notice under 
s. 185, Municipalities Act, was sent from 
the office of the Notified Area, Chunar, by 
which Sukhdeo was directed to close certain 
windows and a door. Sukhdeo replied to 
that notice and sent it to the President of 
the Notified Area, B. Mathura Prasad. 
There can be no doubt that the contents 
of this notice are defamatory in the extreme 
inasmuch as they imputethat B. Mathura 
Prasad had sent the original notice under 
s. 185, Municipalities Act, because Sukhdeo 
bad refused to accede to a demand of illegal 
gratification of B. Mathura Prasad. Inthe 
ordinary course of official routine B. Mathura 
Prasad put this reply on the records of 
the Committee and it was read by members 
of the Notified Area Commitiee. B. 
Mathura Prasad filed a complaint on 
September 13, 1928, upon which Sukhdeo was 
charged under s. 500 and convicted and sent- 
enced to three months’ rigorous imprisonment 
and a fine of Rs .100. The said conviction and 
thesentence has been confirmedin appeal 
by the learned Sessions Judge. 


In revision it is argued before me that the 
notice is not defamatory, that there was no 
publication and that the sentence is illegal. 
As I stated at the very outset it is impossible 
to argue that the contents of the notice are 
not defamatory. They are scandalous in the 
extreme and there can be no doubt that they 
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were intended to harm the reputationof B. 
Mathura Prasad, On the question of publi- 
cation, reliance has been placed by the 
learned Counsel for the applicant on the case 
of Queen-Empress v. Taki Husain (1) In 
that case acertain notice containing defa- 
matory matter was sent by the accused to 
the City Kotwal. The notice was drafted by 


a lawyer and copied by the Jawyer’s clerk.. 


The accused was charged in that case not 
with the publication of the defamatory matter 
tothe lawyer orthe lawyer's clerk but tothe 
complainant and thecase on behalf of the 
prosecution was that the complainant did 
and had to show the notice to his superior 
officers and thus there was publication. It 
washeldinthat case thatit was not at all 
necessary for thecomplainant to have shown 
the notice to hissuperior officers and com- 
munciation of the defamatory matter to the 
complainant himself was not actionable in 
law. In the present case I do not base my 
decision on the publication of the contents of 
the notice to the lawyer or Baij Nath who act- 
ually scribed the notice because I find from 
the complaint that no grievance was made 
of that fact and the accused was not asked 
to defend himself on that point. It is 
however clear from the complaint that B. 
Mathura Prasad took exception to the fact 
that the notice had to be put on the official 
file ‘and was asa matter of fact put on the 
official file, with the result that it was 
communicated to. others. The facts of this 
case therefore are clearly distinguishable 
from the Full Bench case mentioned before 
inasmuch as it was the duty of B. Mathura 
Prasad to place this notice on the record. 
It was nota gratuitous or a voluntary act 
on his part but it was an act which had to 
be done in the course of official routine. 
We have the evidence of B. Bindeshri Prasad, 
amember of the Notified Area to the effect 
that the reply of Sukhdeo came into the 
office and was read by the members, For 
publication it is sufficient if the 
accused intentionally does an act which 
has the quality of communicating the alleged 
libel to a third person or persons generally. 
The accused knew or must have known that 
- the contents of this notice would be neces- 
sarily communciated to the persons con- 
nected with the office of the Notified Area. 
I am therefore of the opinion that there was 
publication within the meaning of s. 499, 
Penal Code. : 

The last contention that the sentence is 
illegal is undoubtedly valid. This matter 
seems to have escaped the notice of the 

(1) 7 A 205; (1884) A W N 340. 
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trying Magistrate as well as the learned 
Sessions Judge. Under s. 500, Penal 
Code, the imprisonment cannot be rigorous, 

but needs must be simple, and I am sure 
the illegality could have been corrected by 
the learned Sessions Judge or would not 

have been committed by the trying Magis- 

trate if it had been pointed out to them and 

it is only an oversight. The result is that 

I allow this application to this extent: that 

I alter the nature of the punishment and 

direct that the three months’ imprisonment 

shall only be simple. It is not possible for 

me to reduce the terms of imprisonment or . 
to remit the fine inasmuch as there is not 

the slightest doubt that the accused aggra- 
vated the offence by adducing evidence to 

show that B. Mathura Prasad had really 

demanded illegal gratification through 

Mahadeo, chaprasi, and that that justified 

the imputation. With the above modifica- 

tion I dismiss this revision. The accused is 

on bail. He must surrender and serve out 

the rest of the sentence. 

NA. Punishment altered. 


ene 


PATNA HIGH COURT. 
Criminal Reference No. 9 of 19.3, 
March 23, 1933. 

DHAVLE AND ROWLAND JJ. 
-EMPEROR—Rereree 
versus 
BAIJNATH PRASAD AND ANOTHER — 
OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 485 
(1), 488—District Magistrate cannot recommend revision 

of order of Sessions Judge passed on appeal 

It isnot open to a District Magistrate to report 
against and recommend revision of an order passed on 
appeal by a Sessions Judge Queen-Hmpress v, Jahandi 
(1), Queen-Bmpress v. Karandi (2), referred to. 

Criminal Reference made by the District 
Magistrate, Saran, dated March 18, 1933. 

Judgment.—In this reference the 
District Magistrate recommends a revision 
of twoorders passed by the Sessions Judge 
onappeal. Thereference purports to be 
made under s. 438,” Criminal Procedure 
Code. The District Magistrate’s power to 
make reference under that section is confined 
to the proceedings of inferior Magistrates, 
and the explanation which was added in 
1923 after sub-s. 1, 8.435 of the Code, ex- 
pressly says that every Magistrate in the 
district, whether exercising original or. 
appellate jurisdiction, is inferior to the 
Sessions Judge for the purpose of the sub- 
section, “It would be contrary to every 
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principle” as Macpherson and Banerjee, JJ., 
observed in Queen-Empress v. Jahandi (1), 
to allow the District Magistrate to report 
against an order of the Sessions Court to 
“which he is inferior. The same view was 
taken in Queen-Empressv. Karamdi (2). 
We can only assume that the learned 
District Magistrate was not aware of the 
limitations of his power as a revisional 
authority when he made the present 
reference. He has taken care to fortify 
himself (as he thinks) with an opinion of 
the Government Pleader of the district, but 
itis difficult to understand why the opinion 
of the Government Pleader should influence 
judicial work. It is also clear that the 
learned District Magistrate did not un- 
derstand the opinion of thelearned Pleader 
who has not advised him to refer to this court 
in revision orders passed by a superior 


court. The reference is discharged. 
N. Reference discharged. 
(1) 23 O 249, 
(2) 23 0 250, 


MADRAS HIGH COURT. 
Miscellaneous Second Civil Appeal 
No. 143 of 1928 
and 
Civil Revision Petition No. 1708 of 1928. 

April 7, 198815 
SUNDARAM Cuerry, J. 
VASAMSETTI SWAMI - PLAINTIFF 
—APPELLANT 
“versus 
GUNDALATTULLA TATAYYA 

AND OTHERS — DEFENDANTS — RESPONDENTS. 

Civil Procedure Cade (Act V of 1908), O. XXXII, 
T. 3—Minor impleaded as legal representative— Mother 
not being able to be served personally—Appointment of 
court oficer as guardian—O mission to implead another 
minor as legal representative--Proceedings. if vitiated 
~—~Practice—Pleadings—Abandonment of objections— 
Remand. 

One of the judgment-debtors to certain execution 
proceedings died and his minor son was sought to 
ba brought on record, As the mother of the minor 
could not be served, an officer of the court was 
appointed as guardian. The execution proceedings 
were continued which eventually resulted in sale of 
the properties. The minorson along with another 
son of the judgment-debtor who had not been brought 
on record applied to have the sale set aside: 

Heid, that the appointment of the court officer as 
guardian of the minor could not be deemed to be 
such an irregularity as would justify the court in 


holding that the minor was not represented at all ` 


The omission to bring the other minor son was also not 
such an irregularity as would vitiate the whole of 
the execution proceedings, although if the omission 
were proved to be due to any fraud or collusion, 
then it woa@ld have been a different ‘matter,’ 
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If certain points are urged before the Appellate 
Court to support the trial Court's order and are 
omitted to be noticed in the appellate judgment 
then the case should be sent down for rehearing 


-~ and disposal. Ifit was due to non-mention of the 


points by the Pleacer then the presumption will be 
that those points had been abandoned and in that 
case, there would be no justification for a remand, 
Abdul Karim v. Ram Jagu Ram (1), referred to. 


‘Miscellaneous Second Civil Appeal against 
an order of the Sub-Judge, Amalapuram, in 
A. 8. No. 9 of 1926. ; i 


Mr. K. Kameshwara Rao, for the Peti- 
tioners. i | 

Mr. K. Bhimasankaran, for the Res- 
pondents. 


Judgment. - As against an order passed 
by the Subordinate Judge of Amalapuram 
refusing to set aside a court sale and con- 
firming the sale,this civil revision petition 
and also the civil miscellaneous second 
appeal have been filed. The petitioners are 
the two minor sons of the deceased Rama 
Jogi who was one of the sons of the judgment- 
debtor Vasamsetti Swami. In the course of 
the execution proceedings against the four 
sons of the judgment-debtor, one of them, viz., 
Rama Jogi, died. The other three sons conti- 
nued to be on record. In the place of the 
deceased Rama Jogi, his minor son was 
sought to be added as his legal representative 
and a petition for the appointment of his 
mother as his guardian was also put in. In 
respect of that petition, notices were taken out 
thrice to the proposed guardian, but as she 
could not be served personally, the court seems 
to have dismissed that petition and the decree- 
holder thereupon filed another petition for the 
appointment of a court officer as guardian, 
and that was granted. The execution pro- 
ceedings were then continued which even- 
tually resulted ina sale of the attached prop- 
erties being effected. In order to have that sale 
set aside, the aforesaid minor and another 
son of Rama Jogi who was not brought on 
record as all, have filed the present petition, 
alleging various grounds for impeaching the 
validity of the court sale. 

There was an elaborates inquiry by the 
District Munsif who found that the alleged 
material irregularity in conducting and 
publishing the sale and the substantial injury 
by reason of any such material irregularity 
have not been made out. On the merits he 
decided the case against the petitioners, who 
however have thought fit to set aside the sale 
on two technical grounds, namely, that one 
of the minor sons of the deceased Rama Jogi, 
whe was brought on record as his legal 
representative, was not properly represented 
as the appointment of the court officer as 


1533 
guardian was not proper and as the other 
minor son of the deceased Rama Jogi was not 
brought on record at all. Against that order 
of the District Munsif an appeal was preferred 
by the auction-purchaser. The learned 
Subordinate Judge held that in spite 
of the omissions aforementioned in the 
matter of bringing in the legal repre- 
sentatives of the deceased Rama Jogi, there 
was sufficient representation in the absence 
of any fraud or collusion. Some decisions 
have been relied on by him in support of 
this view. He held that the proceedings 
in execution have not been vitiated by any 
illegality and therefore differing from the 
view taken by the first Court he upheld 
the validity of the court saleand allowed 
the appeal. 

As regards the first point, I am clearly of 


n 
` 
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opinion that the appointment of the court . 


officeras guardian of the minor son of Rama 
Jogi in the circumstances of this case cannot 
be deemed to be such an irregularity as would 
justify the courtin holding that that minor 
was not represented at all. As no person 
could be appointed as guardian for the 
minor, unless the proposed guardian was 
served with notice and also expressed his 
or her willingness to act as guardian, 
the court seems to have thought that the 
effecting of personal service on the mother 


who was proposed as guardian could not’ 


be done without unreasonable delay and 
therefore that petition was dismissed. It 
cannot be said that the dismissal of that 
petition was due to any default, wilful or 
otherwise, on the part of the decree-holder. 
The court seems to have thought fit to appoint 
ancther guardian for the minor and therefore 
the petition by the decree-holder proposing 
the court officer as guardian was granted. 
I am of opinion that the minor when re- 
presented by the court officer as guardian 
cannot strictly be deemed to be one who was 
not represented at all in the eye of the law, 
however muchit would be desirable to have 
appointed the mother herself as guardian mak- 
ing some more attempts for effecting personal 
service on her. The omission “to bring on 
record the other mifior son of the deceased 
Rama Jogi isnot, in my opinion, such an 
irregularity as would vitiate the whcle of the 
execution proceedings. If this omission is 
proved to be due to any fraud or collusion, 
then it would be a different matter. It is 
difficult to hold that the decree holder was 
wanting in bona fides in proposing the 
appointment of a court officer as guardian 
of the minor when his petition to appoint 
the mother was dismissed by the court. I 
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therefore agree with the Subordinate Judge 
in holding that these two omissions are 
not such as would justify us in holding that 
the sale itself was void on account of these 
defects. * , 

It is unfortunate that the learned Sub 
ordinate Judge has omitted to deal with any 
of the other grounds which the petitioners 
urged in support of their contention that the 
court sale isvoidor illegal. Those objections 
having been disallowed by the first Court, it 
seems to me that the appellant before 
the Subordinate Judge could have- only 
argued the points decided against him 
by the lower Court. In all probability, 
that was the course adopted by the appel- 
lants’ Pleader. It looks as ifthe respondents’ 
Pleader contented himself with replying to 
those arguments and neither side seerns to 
have dealt with the other grounds of 
objection put forward against the court sale. 
It was not to the appellants’ interests to 
agitate the points whichhad been decided 
in his favour by the lower Court. On the 


‘other hand, I should think that it was the 


. Court 


duty of the respondents’ Pleader to have 
urged allor some of those points for the 
consideration of the Subordinate Judge, in 
case he thought fit to differ from the lower 
on the two poin's on which the 
sale itself was set aside. One would expect 
the respondents’ Pleader to have tried to. 
support the judgment of the Jower Court by 
attacking some of the findings which went 
against him. 

It seems such a course was not adopted 
by the respondents’ Pleader; otherwise the 
learned Subordinate Judge would have stated 
something in his order to indicate that any 
of those points was raised by the respondents 
Pleader and argued by him in order to ' 
support the order of the lower Court.. Even in 
the grounds of the revision petition and the 
miscellaneous appeal filed in this court 
there is no specific mention of any such 
course having been adopted by the res- 
pondents’ Pleader in the lower Court. In 
such circumstances the presumption has to 
be made to the effect that those objections 
have been abandoned by the respondents’ 
Pleader in the lower Court. Such a view 
has been taken in a decision of the Lahore 
High Court reported as Abdul Karim v. 
Ram Jagu Ram (1). If I am- satisfied that 
any of those points was realiy urged by the 
respondents’ Pleader before the learned 
Subordinate Judge in order to support the 
District Munsif's order and was omitted to be 
noticed in the judgment, I should send back 

(1) 68 Ind, Oas. 740; A IR 1923 Lah let. i 
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this appeal to the lower Court for a re- 
hearing and disposal. If the omission on 
the part of the Subordinate Judge to consider 
‘ any of those points was due to the reason 
*aforementioned, there would be no justifica- 
tion to remand this case for re-hearing. 

I therefore hold that there are no adequate 
grounds for interference with the order of 
the Subordinate Judge. In the result, the 
civil miscellaneous second appeal is 
dismissed with costs of respondent No. 3and 
the civil revision petition without costs. 

N. K.-N. Appeal dismissed. 


manean | nta 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 568 of 1931. 
f November 18, 1932. 
“MUKERITI, Acre. C. J., AND RACHHPAL 
SINGH, J. 
BALDEO SINGH — DEFENDANT — 
APPELLANT 
VETSUS 


boa ans l 
' Choudhri HARGYAN SINGH-— PLAINTIFE — ` 


RESPONDENT. O 
” Agra Pre-emption Act(XI of 1922 as amended by 
Act IX of 1929), s. 19—Suit for ` pre-emption— 
Vendee obtaining voluntary transfer of property 
sought to be pre-empted after suit—Hffect—Plaintiff's 
right not affected. a a 

The plaintiff in a pre-emption suit cannot by mak- 
ing a purchase subsequent to the institution of the 
suit improve his position. 

To a suit for pre-emption instituted 1] ya co-sharer 
inthe same mahal in which the property was 
situated, but with no share inthe khewat, the vendee 
obtained by an exchange made after the substitution of 
the suit, a share in the same xhewat and mahalin which 
the pre-empted property was situated. The proviso 
to s.1°, Agra Pre emption Act, came into force during 
the pendency of the suit and before the passing of 
the decree : 

Held, that inasmuch as by the very language of 
s. 19 it is the date ofthe decree that was the crucial 
date and any ruler change in the law ‘that came 
into existence before that date would be the law 
that would govern the suit, the vendee could not 

. defeat the plaintiff's right such as had existed at the 
date of the institution of the suit by obtaining a 
voluntary transfer of property in his own favour. 
Sheopujan Rai v. Bishnath Rai (1j, distinguished: 


Second Civil Appeal from the decision of 
the Additional District Judge,Meerut, dated 
January 26,1931. 

Mr. L. M. Roy, for the Appellant. 

Mr. B. Malik, forthe Respondent. 


Judgment.—_This is a  preem- 
tion appeal and -raises an ‘interesting 
point of law. The facts briefly are as 
follows. One Bholu sold his property to 
Baldeo Singh by a saledeed, dated 
October 1, 1928. The plaintiff, Hargyan 
Singh, brought a suit to preempt this 
° 
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_ khewatin which this property in 


` any act of his. 
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property on September 4, 1929. Prior to 
the institution or thesuit the vendee, Baldeo 
Singh, in order to defeat the plaintiff's claim 
procured a gift in his favour of a share of 
property situated in the same khewat and 
same mahal as the property sold to him on 
October 1, 1928, by a deed of gift, dated 
July 9, 1929. As the deed of gift was 
not an indefeasible transfer, according to 
the rulings of this court and within the 
meaning of s. 20; Agra Pre-emption Act, 
he hit upoh another device to defeat the 
plaintifi’s claim. This was an exchange by 
which on .October 16, 1929, he obtained a 
share in the same khewat and mahal in 
which the pre-empted property was situated. 
The plaintiff was a co-sharer in the same 
mahdlin which the property was situated; 
but had no share in the khewat. In 
order not to be outdone by the vendee 
the plaintiff obtained’ by an exchange, dated 
October 23, 1929, a share in the very 
suit was 
situated. Armed with these “ different 
transfers the parties went to trial and the 
Munsif, as the court of first instance, dis- . 
missed the suit. . 

The lower Appellate Court decreed the 
suit. The decree was granted mainly on the 
ground that if the defendant could by his 
purchase defeat the plaintiff's right to pre- 
empt, the plaintiff alsoshould be allowed as 
a matter of equity to acquire property so as 
to defeat the defendant's power of resistance. 
In this view and having regard to the fact 
that the plaintiff was not only a co-sharer in 
the mahal and khata but was also related 
within four degrees, the’ learned Judge 
decreed the claim. -In this court it has been 


‘contended and very rightly so, that the 


plaintiff by making a purchase subse- 
quent to the institution of the suit could 
not improve his position. We think that 
this contention is correct. No authority 
has been produced on behalf of the respond- 
ent to controvert this argument. The Pre- 
emption Act does not mention cases in 
which the plaintiff's right may be defeated; 
but does not mention any case in which 
plaintiff's position may be improved by 
The learned Counsel for 
the respondent however has taken his stand 
on entirely different circumstances. It was 
argued that s. 19, Pre-emption Act, had 
undergone a change by reason of the pas- 
sing of Act IX.of 1929 (Local Legislature) 
and by the new law the acquisition of prop- 
erly on the part of the vendee after the 
institution ofthe suit for pre-emption could 


not defeat the plaintiffs’ claim. It appears 


1933 
that by Act IX of 1929 which received the 
assent of His Excellency the Governor on 
November 28, 1929, and which received 
the assent of His Excellency the Gover- 
nor-General on January 27, 1930, the fol- 
outs words were added as a proviso jo 
8, 19: 

“Provided that no voluntary transfer made in favour 
of the vendee after the institution of a suit for pre- 
emption shall defeat any right which the plaintiff had 
at the date of such institution.” 

The question that arises for decision is 
whether this amended law was applicable 
to the present case, Our atiention has been 
very properly drawn by the learned Counsel 
for the respondent himself to the case of 
Sheopujan Rat v. Bishnath Rai (1) in which 
it was held by a Division Bench of this 
court that the amending Act had no retros- 
pective effect, and therefore, it could not 
be given effect to where it came into force 
during the pendency of the second appeal. 
In this case, which is before us, the Act 
came into force before the suit was decided. 
There is, therefore, nothing in Sheopujan’s 
case (1) which prevents us from applying 
the Act as amended to the case before us, 
The Munsif did not decide the suit till 
February 14, 1930. Before that date the 
amending Act had come into force, By the 
the very language of s. 19 it isthe date of 
the decree that was the crucial date and 
any rule and change in the law that came 
into existence before that date would be 
the law that would govern’ the suit. In 
this view, the defendant (vendee) could not 
defeat the plaintiff's right such as had ex- 
isted at the date of the institution of the 
suit by obtaining a voluntary transfer of 
property in his own favour. We are of 
opinion that, although the judgment ap- 
pealed against isnot sound, the decree is 
one which is correct and should be affirmed. 
We accordingly dismiss the appeal with 


costs, : 

N. Appeal dismissed, 
. (1) 128 Ind. Cas, 390; AIR 1930 All. 706; 52 A 886; 
(1930) A L J 842. 
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MADRAS HIGH COURT. 
Appeal against Appellate Order No. 146 
of 1929. 

February 23, 1933. 

PAKENHAM Watsu, J. 
APPAVOO NAINAR— APPELLANT 
VETSUS 
LAKSHMANA REDDI AND 0THERS— 
RESPONDENTS. 


Limitation Aci (IX of 1908), Sch. I, Arts. 180, 182— — 


Application by decree-holder-purchaser for delivery of. 
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possession-—Limitation—Application ‘closed’ without 
final orders—Fresh application—Limitation—Appli- 
cability of Art. 182—Rejection of application as time- 
barred—Kes judicata—Want of notice, effect of— 
Decisions on procedure~Civil Procedure Code (Act? 
V of 1908, s. Il—Res judicata—Hxecution pro~ 
ceedings. , 

An execution sale was confirmed on Aug 
1921. The decree-holder who had pease ihe 
properties, which included a house, in auction filed a 
petition for delivery of possession on September 22 
1921, but the house was not delivered. He filed 
another petition on September 23, 1924, alleging 
that the house had not been delivered to him asit 
was under lock and key. The court ordered delivery 
On March 11, 1926, he again applied for delivery. 
This application was dismissed as time-barred. 
Another application was filed on March 3, 1997. 
The final order on the petition of September 29. 
121, was simply ‘closed’ and on the petition of 
September 23, 1924, was ‘delivery on December 9 
1924,’ after which there were no further orders : | 

Held, (i) that the last petition, namely, that of 
March 3, 1927, should be regarded as a reminder 
to the court to proceed with the original petition 
on which delivery was ordered and which wag never 
properly disposed of and it was not therefore, time. - 
barred. No time runs against the presentation of 
such a reminder petition; fp 400, col. 1] 

(2) that the petition was not barred by res judicata 
on account of the order dismissing ‘the previous 
petition as time-barred because that order could be 
valid only in the light of its being a fresh execution 
petition, but asa fresh petition it was misconceived 
and its dismissal could not prevent the reminder 
petition being put into court to proceed with the 
original petition which remained undisposed of, 


[ibid.] 

Wantof notice to the judgment-debtors will not 
make the dismissal of an execution petition by: the 
decree-holder any the less res judicata ag against the 
latter. Vyapuri Goundan v. Chidambaram Mudaliar 
(4), Ramalinga Rowthan v Sheik Ibrahim Sahib 5) 
and Lahimiya v. Mazur Hannisa (65, referred to, i 
338, col. 2.} j iP 

A decision especially on procedure cannot be treated 
as res judicata when the procedure itself ig changed 
by the Statute Law. But it cannot be held that a 
decision cannot be res judicata when the law is held 
to be different. Varadaraja Mudali v, Murugesam 
Pillai o, an ang pa] 

An application for delivery of possessi 
decree-holder ‘who has purchased in gan penned is 
a step-in-aid of execution of his decree and falls 
under Art. 182, Limitation Act, even though not made 
in the course of a pending execution. Mathon Kandi 
Kannan y. Thayyil Pakkutti Avvulla Haji (2), fol 
lowed. Vadrevu Viswasundara Rao v, Vannamu - 
Paidigada (1), distinguished. [p. 399, col. 1] 


Appeal against an order of the Court of 
the Subordinate Judge, Cuddalore, dated 
November 3, 1928, and made in A. S. No, 71 
of 1928, (A. 5, No. 23 of 1928, on the file of 
the District Court, South Arcot) preferred 
against the order of the Court of the District. 
Munsif, Cuddalore, dated August 27, 1928 
and made in M. P. R. No. 262 of 1927 in 
O. S. No. 369 of 1918, on the file of the 
Court of the District Munsif, Pannuti, 

Mr. N. Sivaramakrishna Ayyan, for the 
Appellant. . 


98 

Mr. K. Ramamurti, for Mr. M. S. Venka- 

tarama ‘Ayyar, for the Respondents. 
- dudgment.— The respondent is a judg- 
ement-creditor who purchased in court sale 
certain properties which he had brought to 
sale under his decree. His sale was con- 
firmed on August 30, 1921, and he got 
possession of some of the properties. Ona 
delivery petition filed by him on Septem- 
ber 22, 1921, Item No. 6 however, a house, was 
not delivered. On September 23, 1924, he 
put in anovher delivery petition stating that 
the house in question and the garden at- 
tached thereto could not be delivered to 
him in the previous delivery order as the 
said house was locked and the house and 
garden were in the possession of the judg- 
ment-debtors. The order passed on this 
was “Deliver December 9, 1924" and -is 
dated November 13, 1924. 

On March 11, 1926, he putin another 
petition wherein he stated that even 
though order for delivery was sent, he could 
not get possession from the defendants as 
the.said house was under lock and key and 
was still under lock and key. This execu- 
tion petition was dismissed as time-barred 
on the authority of Vadrevu Viswasundara 
v. Vannam Paidigadu (1) which held that 
Art. 180 of the Limitation Act, applied to 
such a case and-that the application being 
made more than 3 years after the date of 
sale was time-barred. The present appli- 
cation was filed on March 3, 1927. It 
was allowed by the learned District Munsif 
who relied on Mathon Kandi Kannan v. 
Thayyil Pakkutti Avvulla Haji (2) and Va- 
rvadaraja Mudalt v. Murugesam Pillai (8). 
The order was confirmed in appeal by the 


learned Subordinate Judge and against this - 


the present appeal is filed by the legal 

representative of one of the -judgment- 

debtors. Two questions arise for considera- 

tion. 

(1) Is the present application per se bar- 
red by limitation ? 

(2) If itis not per se barred, is it barred 

‘on the principle of “res judicata” 

by the decision on the execution pe- 

tition presented on March 11, 1926? 

I will deal with the latter point first. 
The learned Sub-Judge held that it was 
not barred on the principle of res judicata 
because notice had not been sent to the 

(1) 91 Ind. Cas. 485; 23 L W 472; 50 M LJ72; A 
I R 1926 Mad 385. 

(2) 99 Ind. Oas. 677; 25 L W 61; 53M LJ l; 
1927) M W N 8:38 M L T 156; A I R 1927 Mad 
88; 50 M 403. 

(3) 30 Ind. Cas, 707; 39 M 923 at p. 926; 18M L 

E 313; (1915) M W ON 769; 30 M L J 460, 
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judgment-debtors and also because the 
former order had proceeded on the view of 
the law that then existed as to procedure 
and that it is laid down in Varadaraja 
Mudali v. Murugesam Pillai (8) that a de- 
cision especially on procedure cannot be 
treated as res judicata when the law relat- 
ing to procedure is held to be different. 

For the first position he quotes no authority 
and it is clearly not sustainable. The want of 
notice to the judgment-debtors will not make 
the dismissal of the execution petition put in 
by the judgment-debtcr any the less res 
judicata against the latter: Vide Vyapurt 
Goundan v. Chidambaram Mudalirr (4) fol- 
lowed in Ramalinga Rowthan v. Sherk 1b- 
rahim Sahib (5) and Lahimiya v. Mazur 
Hannisa (6); with regard to the second posi- 
tion Varadaraja Mudali v. Murugesam Pil- 
lai (3) has not been quoted accurately. What 
was laid down there was that a decision 
especially on procedure cannot be treated as 
res judicata when the procedure itself is 
changed by the Statute Law. It is not con- 
tended that there has been any change in- 
the Statute Law here. The learned Sub- 
Judge while he mentions that notice was 
not served on the judgment-debtor does not 
say that he relies on this and he rests his 
decision on the ground, which has also been 
taken before’ me, that the petitioner is en- 
titled to ignore the petition of March 11, 
1926, as the original delivery petitions had 
not been disposed of. 

The final order on the first petition of 
September 22, 1921, was simply “closed” 


and on the petition of September 23, 
1924, “Deliver December 9, 1924”, after 
which there is no further order on it. There 


seems to be very little authority on the 
question as to what is the position of a dec- 
ree-holder who purchases in court auction and 
being obstructed by the judgment-debtor 
asks that the obstruction should be removed, 
gets an order of delivery, but leaves the 
matter there. 

The decision in Mathon Kandi Kannan 
v. Thayyil Pakkutit Avvulla Haji (2) which 
was given on September 14, 1926, does not 
appear to me easy to reconcile with the de- 
cision in Vadrevu Viswasundara Rao v. Van- 
namu Paidigada ‘1) which was passed 
on July 24, 1925, and the latter decision 
is not referred toin theformer. Each is 
by a Bench of two Judges of this court. 
In the former case it was held that an ap- 


(4) 18 Ind. Oas. 607; 37 M 314; 24 M L J 26, 

(5) 59 Ind. Oas. 161; 12 L W 34, 

(6) 95 Ind. Cas. 718; (1928) M W N 317; AIR 
1926 Mad 698. À 
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plication for delivery of possession by a dec- 
tee-holder who had purchased in court auc 
tion was a step-in-aid of execution of his 
decree, and was so even though not made in 
the course of a pending execution. In Vad- 
revu Viswasundara Rao v. Vannamu Paidi- 
gada (1), it was held that an applica- 
tion for delivery of possession of immovable 
property purchased by a person at a sale 
held in execution of a decree falls under 
Art. 180 of the Limitation Act, and must 
be made within three years of the date of 
which the sale becomes absolute. The fact 
that during that period an order for delivery 
had been passed but delivery not effected 
owing te his, the decree-holder’s, own default 
does not extend the period of limitation. It 
is not clear whether in this case the auction- 
purchaser was the decree-holder or not and 
the obstructor, the judgment-debtor. If the 
petitioner was not the decree-holder the de- 
cision may be consistent with Mathon Kandi 
Kannan v. Thayyil Pakkutti Avvulla Haji 
(2) but it would not be applicable to the pre- 
sent case. lf he was the decree-holder 
then I must follow the latter decision and 
hold that such application for delivery is a 
step-in-aid of execution of the decree and 
therefore, comes under Art. 182 of the Li- 
mitation Act. 

As I said above the question of the posi- 
tion of a purchasing decree-holder who is 
obstructed by the judgment-debtor and gets 
an order of delivery which is not further 
executed seems to be almost bare of autho- 
rity. : 

We may, however, look at the class of 
cases where the decree-holder cannot pro- 
ceed with his execution because of a 
stay imposed by court. The view of the 
Full Bench of Allahabad is that he has 
three years after the removal of the stay 
to renew his position after which it would 
be barred under Art. 181, Limitation Act: 
Vide Chhattar Singh v. Kamal Singh (7). 
But a case, reported, of our, High Court in 
Pattamayya v. Pattayya (8) seems to hold that 
there is no limitation in such cases, asthe 
original petition must be disposed of and 
till it is disposed of remains pending. It 
was held in that case thatanapplication of 
1915 was not barred in 1921 and that the 
application made in the latter year was 
neither a further application for execution 
nor an application to revive that of 1915. 
but was only intended to call the attention 


(7) 100 Ind. Cas. 692; 49 A 276; 25 A L J201; A I. 
R 1927 All 16(F B). : 
(8) 92 Ind, Cas. 782; 50 M L J215; (1926) M W N 
262; A I R 1926 Mad 453, : -i 
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of. the executing Court to the fact that 
the application of 1915 had to be proceeded 
with and that the application of 1921 was 
therefore not barred. This being the 
position of our High Court, it would follow 
that if the delivery petition of October 1, 
1921 or September 23, 1924° had been 
stayed by a court order the present peti- 
tion would not be time-barred. Is this 
principle to be applied where there has 
been obstruction by the judgment-debtor 
which the purchasing decree-holder has 


made an attempt to remove but has not’ 
persisted insuch attempts? 
On that point I can find no authority. 


There are however certain remarks in 
Vadrevu Viswasundara Rao v. Vannam 
Paidigadu (1) which though they are obiter 
are some guide. In that case the applica. 
tion was held to be time-barred not hav- 
ing been made within three years of the 
confirmation of the sale but the learned 
Judges say at p. 74 :* f 

“Where the court is unable to give effect to its 
order by reason ofthe absence of the petitioner who 
is bound to be present in order to take delivery or 
owing to causesover which he hasno controlit is 
not the duty of the court to give notice to show 
cause why the petition should not be dismissed. It 
would be different if the delivery was obstructed 
by the judgment-debtor, If owing to anything 
that the judgment-debtor does or owing to causes 
which are beyond the control of the auction: pur- 
chaser the delivery is not effected, it may be said that 
tha order for delivery remains in force anda subse- 
quent application to execute that order ia a valid 
application even if that application is mads more 
see three years after the date of the sale being made 
absolute.” 


They agreed however with Oldfield, J., in 
Nandur Subbayya v. Sri Rajha Venkatar- 
amayya Appa Fao Bahadur (9) that Art, 
180 was the proper articleapplicable to a 
case where the decree-holder was at fault, 
Now in the present case it may be noticed 
that the alleged obstruction has never been 
denied in any counter-application pufin by 
the judgment-debtor. I am of opinion 
tha the order “closed” was not a proper 
disposal of the petition of September 22, 
1921 and all the subsequent petitions for 
delivery must be taken to be simply re- 
minders to the court that this petition was 
pending. As regards the dismissal of the 
petition of March 11, 1926 as time-barred 
that order would simply be the dismis- 
sal of a misconceived petition which regarded 
as a fresh petition for execution was 
out of time: Vide Ramachandra v. Shrini- 


(9) 43 Ind, Cas, 155; (1918) M W N 24:7 LW 
6 
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vas (10). It has frequently been held that 
orders such as “closed” . and “recorded” 
made for statistical purposes are not dis- 
*posals of execution applications. It may be 
that the court could have called on the 
decree-holders to take further steps to get 
the obstruction removed on pain of having 
his execution petition dismissed, and if he 
had failed to do so, the dismissal of the 
execution petition might have been proper. 
It is unnecessary to express any opinion 
on this point because the court did not 
take any such step. 

On the whole it appears to me that where 
the judgment-debtor has by his obstruction 
prevented a delivery ordered by the court 
. being carried into -effect he must take 
the consequences of his action and that 
-unless possibly, as mentioned above, the 
court calls on the decree-holder to take 
further action to enforce the delivery order, 
he cannot say that the petitioner must 
move in the matter and not himself. Itis 
objected that in the present petition the 
petitioner has asked that the order dis- 
missing the petition dated the March 11, 
1926 as time-barred should be set aside. 
I do not think it material that petitioner 
may have misconceived his remedy inthis 
respect and it is also to benoted that in 
para. 3(5) he urges that there is no limi- 
tation for that petition which is not an 
incorrect way of putting it ifthat petition 
is regarded as a reminder to the court that 
the first execution petition is pending. 

In my opinion then the answer to the 
two questions propounded at the beginning 
of- this. order are: f 

The present petition should be regarded 
as a reminder to the courtto proceed with 
the original petition, on which delivery 
was ordered and which was never properly 
‘disposed of. It is not therefore time-bar- 
red and according to theruling in Pattamay- 
ya v. Pattayya (8) no time runs against the 
presentation of such a reminder petition. 

It isnot barred by res judicata because the 
order dismissing the petition filed on March 
11, 1926 was only validin the light of this 
being a fresh execution petition. As a 
fresh execution petition it was misconceived 
and its dismissal will not prevent this 
reminder petition being put into the court 
to proceed with the original petition which 
remains undisposed of, : ` 
` In the result the appeal fails and is dis- 
missed with costs, 

A-N., Appeal dismissed. 

7 go 86 Ind. Oas. 940; 46 B 467; 24 Bom LR 97; 
I R 1922 Bom 238, ; 
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ALLAHABAD HIGH COURT. 
Criminal Reference No. 673 of 1932. 
November 8, 1932. 
KENDALL, J. 
RAGHUNATH DAS AND OTHERS — 
. APPLICANTS 
VETSUS ‘ 
EMPEROR—Oppostre Parry. 
Criminal Procedure Code (Act V of 1898), s 489— 
Allegation of misappropriation against accused— 
Penal Code (Act XLV of 1860),s 406—-Charge framed 
under—Case not compleied—High Court, if justified 
in interfering in revision. ‘ 
Two persons, A and B were appointed executor 
under a will executed by the deceased testator whose 
widow C was one of the beneficiaries under the will. 
Included in the property left by the deceased was ‘a 
sum of money in fixed deposit with a bank standing 
inthe nameof the deceased and his widow C C 
withdrew the whole of the principal sum in fixed 
deposit and invested it in the firm of A and B. A 
complaint was made on the ground that the widow 
had only a life interest in the property. It was 
claimed for the prosecution that the executors aided 
and abetted by the widow had misappropriated the 
fixed deposit and the Magistrate was satisfied by the 
evidence brought for the prosecution that there was 
sufficient material for the framing of a charge: 
Held, that as the mixture of the funds. of another 
with one’s own funds may be in many cases natural 
and proper, in other cases convenient but irregular 
and in some others, both irregular and criminal, and 
to decide in which of these categories the present case 
fell it was necessary to have the whole case 
before the court, the High Court would not‘at this 
stage of the case be justified in interfering with 
the proceedings and in quashing the charges drawn. | 


Criminal Reference made by the Sessions ` 
Judge, Allahabad, dated the August 17, 
1932. 


Messrs. K. D. Malaviya and 
Charan Singh, for the Applicants. 
` Mr. R.C. Ghatak, for the Cxown, 


Order.—This is a reference from the 
learned Sessions Judge, Allahabad, recom-.. 
mending that the charges framed against 
the three applicants, Raghunath Das, 
Bishwanath Prasad and Musammat Ram 
Devi be quashed. The charge was drawn 
as long agoas May 10, 1932, and is under 
B 406, Indian Penal Code, as. against the 
first two applicants and unders, 406-109 
as against Musammat Ram Devi. The 
reference order which was passed on 
August 17, 1932 shows that the Sessions 
Judge agreed with the contentions of the 
applicants that no offence. of criminal 
breach of trust had been made out on the 
evidence brought for the prosecution, and 
that the charges framed by the Magistrate 
had no foundation. The case has been 
~fully and carefully stated in the referring 
order, anditis unnecessary for me todo 
more than to repeat briefly its main- 


aka 
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ingredients. Raghunath Das and Bishwa-. 
malh Prasad were appointed executors under. 
a will executed by the deceased Babu 
Ramji Das, whose widow, one of the bene- 
ficiaries under the will, is the third accused. 
party. Included in the property left -by 
the deceased was a sum of money in fix@d: 
deposit withthe Allahabad Bank standing 
in the ndmes of the deceased and his 
widow. Paragaraph 4 of the - will which 
relates to this fixed depositruns as fol- 
lows: ` i ee . 

“My wife the said Srimati Ram Devi will on my 
death be the malik of the whole in fixed deposit with 
the Allahabad . Bank, Allahabad, ‚standing jointly 
in my name and hers. She can appropriate -the 
whole ofthe annual interest on that amount, but 


she will have no power to withdraw the’ principal 
amount. Bishwanath Prasad willhave the-power to 


-withdraw (the) money from the bank and to deposit it: 


and also to realizs rent” 


Musammat Ram Devi withdrew the whole 
-of the principal sum in fixed deposit—as 
she was allowed to do under the rules of 
the Bank—and it was invested in the 
firm of Raghunath Das and Bishwanath 
Prasad, the first two applicants. They 
-have been paying to the widow interest 
at the rate of 6 per cent., whereas the 
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fixed deposit in the Allahabad Bank only: 


produced 4% percent. A complaint was 
made by aperson not apparently interest- 
-ed inthe estate ofthe- deceased, on the 
-ground that the widow had only a life 
-interest in the property and that on her 
:death it was to be utilized according to 
-the will in founding a dharamshala. It 
»was-claimed for the prosecution therefore 
-that the executors aided'and abetted by 


“the: widow have misappropriated the fixed `- 
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support of the reference admits this 
but he claims that a ‘conviction cannot 
legally -be obtained on the evidence for 
the -prosecution. He has pointed to a 
decision of their Lordships of the Privy 
Councilin Louis Edouard Lanier v. King 
(1),in support of this plea, That case has 
certain common features with the present 
one and it was held that: | 
“the facts did not on any just orlegal view of them 
warrant a conviction and the grounds of distinction 
between thé categories of liabilityin a civil as dis- 
tinguished from a criminal suit appeared... . tò 
have.been left out of the judicial view,” os 
so that justice had been gravely and in- 
juriously miscarried by the conviction of the 
person accused. It is necessary for me to 
point out however, that in that case the 
accused person was authorized by a power- 
of-attorney to collect and invest the minor's 


. property. There is a question in the pre- 


sent case of whether the executor” “Was 
authorized by the will to withdraw the 
fixed deposit and tore-invesi it. It appears 


to me that the decision of their Lord- 
ships of the Privy Council is authority 
for holding that,ifthe executor was 


authorized to withdraw and re-irivest the 
money and did re-invest it in his own 
firm, he might still be innocent of cri- 
minal misappropriation even if the -ac- 
counts of his own firm showed—as 


_apparently they do in the present case— 


‘deposit and the Magistrate was ‘satisfied by ` 


the evidence brought for the prosecution 
‘that there was sufficient material for the 
framing of a charge. -It is claimed that 
this evidence.even if it be accepted, is in- 
‘sufficient to prove @ criminal offence 
-against any of the accused. It is pointed 
out that the proceedings have- gone onin 
- the Magistrate's Court trom April -4, 1932, 
- until May 11, and it 
the executors, who are residents of Delhi 
-and Mirzapur have had gréat-difficulty 


is suggested that . 


- in presenting -themselves in court over this . 


: long - period and that they are being-un- 
° necessarily harassed -owing to a private 


that his firm was urgently in need of 


liquid capital. Their Lordships ‘have re- 


marked: 

“The mixture of the funds of another with one's 
own funds may bein many cases natural and pro- 
per, in other cases convenient but irregular and in the 


third, both irregular and criminal.’ 

To decide in which of these three cate- 
gores the present case falls it is necessary 
to have the whole of the case before the 
court. It would obviously be improper for 
me at this stage to indicate the conclusion 
that oughtto be drawn from such evidence 
as I have seen. I cannot agree with the 
learned Sessions Judge that the mere 
fact that liability forthe amount of the 
fixed deposit was acknowledged by the firm 


in which it was invested, disposes of 


the question of criminal misappropriation. 
J am asked to decide that the case for 
the. prosecution cannot possibly be.esta- 
plished; in other words, that the . will does 
not authorize the executor to withdraw the 


: grudge into.a discussion-.of- which [ neéd “fiyed deposit and that the re-investment 
“mot enter. ‘There can be no doubt-that:the -- of the money -in hisown firm was “made 


‘High Court must..be--very reluctant -to +. -not for ‘the benefit of his i 
a case which “gr” the benefit ofthe estate. 1 can only 
‘thas nòt: been :completed.? In-fact Mr.“K.°° 


~ interfere in- revision. -in 


4-D,-Malayiya -who:has -argued: the -casein + 
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own firm but 


(1) 23 Ind. Cas, 657; (1914) A O 221; 83 LJ PO 116; 
15:OrsL J 305. 7 e 
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pay that at the present stage and without 
prejudice to the future proceedings ofthe 
"case, am notin a position to say in which 
of the three categories enumerated in the 
eyudgment of the Privy Council the action of 
the applicants must be held tofall. lam 
_ therefore not justified in interfering with the 
proceedings at this stage and in quashing 
charges drawn. The reference therefore, is 
rejected andthe papers may be returned: 
pe Dearing ofthe criminal case may pro- 
ceed. 


N. Reference rejected. 





NAGPUR JUDICIAL COMISSIONER’S 
COURT. 


Miscellaneous Civil Appeal No. 18-B 
' of 1932. . 
November 10, 1932 
Porrook, A. J. C. 
ABBU BAKAR ABDUL RAHMAN 
& Co., GINNING FACTORY, 
KHAMGAON NON-APPLIOANT 
— APPELLANT 
versus 
NARAYAN- Appricant— 
RESPONDENT. 

Workmen's Compensation Act (VII of 1928), ss. 10, 
80— Appeal from Commissioner's decision, when lies 
—Question of wantof or defect in noticeto be 

_ decided by Commissicner—Injured workman’ not rec- 
lising till a particular date that he was permanently 


disabled—Whether sufficient cause for not giving 
notice earlier. ` 
Under s, 30, Workmen’s Compensation ` Act, no 
appeal lies from the decision of the Commis- 
sioner unless a substantial question of Jaw is in- 
| volved. aS 
The Commissioner is the sole Judge to deter- 
“mine whether ornot the want of,or ‘a defect in, 
a -notice -shall bar the proceedings, and his decision 
ig one of fact which cannot be appealed against 
except onthe ground thatthereis no evidence to 
support it. : i 
. Where the injured workman did not realise until 
‘a particular datethat be had permanently lost 
his sight of one eye, it is sufficient cause for his not 
giving notice earlier and the omission tostate in 
the notice the causeof injury is not material 
waen the manager of the factory is already aware of 
it, 
Miscellaneous Civil Appeal against the 
order of the Commissioner, under the Work- 
men's Compensation Act, Khamgaon, dated 
- April 30, 1932, „passed in Miscellaneous 
Oase No. 1 of 1932, 


Order.—The respondent has been” 
awarded Rs. 819 as compensation under 
` the Workmen's Compensation Act, 1923, 
. for ‘the ‘loss of sight in one eye which 

the Commissioner has fotind to have 
"been caused by an accident arising out of | 


: 
z», 
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- prescribes the form of the notice. 


state the cause ofthe injury. The 
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the scope ofhisemployment as a gin- 
fitterin the factoryof the appellant.. The 
appellant appeals against that award on. 
three grounds; first that the application was 
not maintainable in the absence of proper 
notice, secondly that theloss of sight was 
ngt caused by any accident inthe factory 
and thirdly that, if any such accident did 
occur, it did not occur in the course of his 
employment. f 

The Commissioner has found that while 
the respondent was scraping the cylinder 
of the gas engine inthe appellant’s factory 
on November 26, 1930, a particle of rust 
entered hiseye, and that this eventually 
caused complete loss of sight in that eye. 
Unders. 30 of the Act noappeal lies unless 
a substantial questionof law is involved. 
This finding of the Commissioner _ there- 
fore, which is based onthe evidence of the 
respondent and Dr. Saoji, A. W. No, 2 who 
-treated the respondent at the request ofthe 
manager of the factory,is a finding of fact 
that cannot now be challenged.. 

The evidenceof Dr. Saoji, which the 
Commissioner has accepted as true, shows 
that the manager of the factory was inform- 
ed of the accident at the time.and that it 


“was at his request that Dr. Saoji treated. 


the respondent. Sub-section (1) of s. 10 of the 


-Act lays down that no proceedings for the 
recovery of compensation shall be maintain- 


able unless notice of the accident has been 
given, in the manner thereinafter provided, 
as soon as practicable after the happening 
thereof and before the workman has volun- 
tarily . left the employment in which he was 
injured, with the proviso that the Commis- 


.sioner may admit and decide any claim ta 


compensation notwithstanding that the 
notice hasnot been givenin due time, if 
he is satisfied thatthe failureto give notice 
was due tosufficient cause. Sub-section Ne 
Pp- 
parently no written notice was given 
to the manager until April 11, 1931, 
whena notice, Ex. A-2, was sent. It is 
contended that that notice was not a 
proper notice because it was not given 
‘within reasonable time and does not 
certifi- 
cate of Dr. Saoji shows that the responde 
ent was under his . treatment until 
March 31, 1931, andit appears that it was 
not until then that the respondent realised 


that he was not going to recover the use 
. of his eye. 


The Commissioner is the sole 
Judge to determine whether or not the 
want of, or a defectin,a notice shall . bar 
the proceedings, and his decision is one. of 
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fact which cannot be appealed against 
except on the ground that there is no evid- 
ence to support it. The fact that the res- 
pondent did not realise until the end of 

March that he had permanently lost his 
eye-sight of one eye is, I think, sufficient 
cause for his not giving notice earlier, 
and the omission in the notice to state 
the cause of injury was not material, as 
the manager was already aware ot it. 

The respondent was employed as a gin- 
fitter forthe upkeep and repair of the gins 
and wasrequired to perform such duties 
as the manager or engineer might allot to 
him. The evidence that he was scraping 
acylinder of the gasengine under the 
orders of the manager and engineer 
is probably untrue but I think there 
can be no doubt that he was doing 
this work by the order of the driver of the 
engine and not of his own accord. His 
own statement that he could not refuse to 
obey such an order is, I think, accurate, 
“and I agree with the Commissioner's finding 
that the accident, therefore, occurred in the 
couse of his employment. -The fact that 
he was obliged to perform such duties as 
the manager or engineer might allot to 
him would not exclude his liability to per- 
form such duties as might be allotted to 
him by anyone else set over him. 

‘The three grounds on which the appeal 
has been argued are therefore, untenable 
and the appeal isdismissed without notice 
to- the respondent, ` 


Nu-A. Appeal dismissed. ` 
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ALLAHABAD HIGH COURT. : 
Civil Revision Application No. 203 af 1932. 
December 2, 1932. l 

' MUKERJI, Acta. O. J., AND THOM, J. 
UDIT SINGH AND OTHERS-—APPLIOANTS 
Versus 
RAM LAKHAN SINGH AND OTHERS— 
PLAINTIFFS— OPPOSITE PARTIES. 


Arbitration—Case referred by consent of parties to. 
three persons—Decision signed by them—Statement on. 


oath in court by one of them--Proceedings, if amount- 
ed to reference to arbitration—Civil Procedure Code 
(Act y of 1908, Seh. If, paras, 1, %—Time not 
granted to file objections—Material irregularity— 
Revision. 7 mE 

The parties to a partition suit made a statement in 
court that three persons named by them should decide 
the case, that the case might be referred to them and 
thatany one of the three might come to the court 
and state what was the decision arrived at. This 
was done and oneof the three appeared before the 
court and made a statement on cath. He stated he 
hed consulted his colleagues and taken their signa: 
tures in the written judgment; > - ee 


UDIT SINGH v, RAM LAKHAN SINGH. 


"403 


. Held, that the proceedings amounted toa reference 
to arbitration and the result was an award by the 
three persons named and that the statement was not 
merely a statement made under the Oaths Act 

Where notimeis granted to file objections to an 
award, the court acts with material irregularity 
within the meaning ofs 115, Oivil Procedure 

Civil Revision Application against the 
decree of the Additional Sub-Judge, Mirza- 
pur, dated December 23, 1931. 


Mr. Shiva Prasad Sinha, for the Appli- 
cants. 

Mr. K.C. Mital, for the Opposite Parties. 

Judgment.—This is a petition in revi- 
sion asking us toset aside an order of the 
learned Subordinate Judge accepting an 
award and directing a decree to be made 
in terms of the award’ dated December 23, 
1931. It appears that there was a partition 
suit before the learned Judge in the court 
below and on November 30, 1931, the parties 
or some of them (it is stated before us ‘that 
one of the applicants was not a party) made 
a statement in court to the effect that three 
persons named by them should decide the 
case and that the case might be referred 
to them. Theyfurther said that any out of 
three gentlemen might come to court and 
state what was the decision arrived at by 
the three gentlemen to whom the case was 
referred. This was done and accordingly 
one of the three gentlemen, Mr. Kamta 
Prasad, appeared before the Subordinate 
Judge and made a statement on oath and 
he stated that he had consulted his other 
colleagues and had taken their signatures 
also on the written judgment. `. 4 

The learned Counsel for thé ‘respondents 


had argued that it was not areference to 


‘arbitration but a statement made under the 
Oaths Act. We do not agree with this view. 
The first question that arises for decision 
is whether this was a reference to arbitra- 
tion and what was declared in writing and 
also in the statement by Mr. Kamta Prasad 
(both being identical) was or was not an 
award. We areof opinion that the proceed- 
ings amounted to a reference to arbitration 
and the result was an award by three gentle- 
men. In the circumstances the further’ ques- 
tion is whether it was not incumbent on the 
lower Court to give the parties ten days’ 
time to file-exceptions to the award if they 
were soinclinedtodo, It iscommon ground 
that no such time was granted. In the cir- 
cumstances we hold that the learned Judge 
acted with material irregularity in the ex- 
ercise of his - jurisdiction. We allow the 
petition in revision and setting aside the 
order of December’23, 1931 send back the 


case to the court ‘below for giving the parties 


Code. 


dot 


‘of the record in the court below to file objec- 
‘tions io the award and then to decide the 
objections that may be taken. Costs here 
‘and hereto will abide the result. 

NA. Order accordingly. 


MADRAS HIGH COURT. . 
Civil Revision Petition No. 1031 
of 1928. 
February 10, 1933. 
BRASLEY, C. J., AND BARDSWELL; J. 
` MUNISAWMI GOUNDAN— 
PLAINTIFF — PETITIONER 


versus j 
KUTTI MOOPAN AND OTHERS — 
- DEFENDANTS — RESPONDENTS. 

: Hindu Law—Debts—Proimissory note by father 
before partition—Part payment after partition— 
Pro=note, whether kept alive against sons— Limitation 
Act (IX of 1908), s 21--Hindu father—Power to 
acknowledge after partition. 

Where a promissory note executed by a Hindu 
father before partition ie kept alive by the father 
after partition between him and hbis sons, by 
making part payments and endorsingsuch pay- 
ments on the note, the creditor can bring a suit 
on the promissory note against the father and the 
sons and enforce the liability against the sons 
also. The case ofrenewal of a promissory note by 
the father after partition stands ona different foot- 
ing. Peda Venkanna v. Sreenivasa Deekshatula 
(i) and Subramania Ayyar v, Sabapathy Aiyar (2), 
explained, 

Petition under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of Vellore, 
dated December 9, 1927, in Small 
Oause Suit. No. 379 of 1927, 

Mr, V. Kachapageswara Ayyar, for 
Petitioner. | 

Messrs. „A. Viswanatha Ayyar and A. 
‘Rathaswami Ayyar, fot the Respondents. 

‘Beasley, C. J.—The suit out of which 
this petition arises was for Rs. 200 balance 
of principal and interest under a promis- 
sory notè dated May 27, 1918, executed 
by the first defendant, the father of defend- 
ants Nos. 2lo4in thesuit. Thereare three 
endorsements on the promissory note dated 
May 21, 1921, July 1, 1922, and Decem- 
ber 5, 1924, made’ by the first defendant. 
These endorsements are relied. upon by the 
plaintiff as saving the suit from the bar 
of limitation. The first defendant did not 
defend the suit and the second and fourth 
defendants raised the plea that.the family 
had become divided twenty years ago. If 
they had succeeded in showing that division 
twenty years ago, clearly. -no question 

‘would’ have “arisen as regards their liabil- 


the 


MÜNISAWMI GOUNDAN V. KUTTI MOOPAN. 
‘ten days’ time from the date of the recéipt © 
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ity because the promissory note would have 
- been executed by first defendant after that 
-division. Thelearned District Munsif has 
‘found that at any rate by 1922 the defendants 
‘had become divided and although he does 
not findthe exact date of the division, 
.ié must be taken that in his view the family 
‘became divided after the execution of the 
: promissory note. The Jearned District 
Munsif found that defendants Nos. 2 to 4 
- were not liable because, although the debt 
had been incurred before the partition, the 
: promissory note in respect of that debt was 
acknowledged after partition; andin sup- 
_port of that view he referred to Peda 
Venkanna v. Sreenivasa Deekshatula (|), 
where it was held that a Hindu son is not 
‘hable during his father’s lifetime on a 
“promissory note executed by his- father 
after partition in renewal of a note exe- 
zcuted by the father before partition. Fol- 
‘lowing this decision -he held that the first 
defendant would have no authority to make, 
any payment or endorse such payment on 
‘the promissory note on behalf of his sons. 
Ido not think that Peda Venkanna v. 
: Sreenivasa .Deekshatula (1) is any authori- 
‘ty upon the latter point. In that case a 
-promissory note had been executed by. the 
¿father of the other defendants before parti- 
tion, and as beforestated, after partition, 
‘the father executed the suit promissory 
-note in renewal of the prior promissory note. 
Wallis, ©.-J.,on :p.142* states that the 
father had no authority from the son to 
renew the note after partition. Kumara- 
swami Sastri, J., the other member of the 
Bench, at p. 143* states: 

“In the case of renewal by the father alcne 
after partition ofa note executed before “ partition 
the case is much stronger as I can seeno equity in 
allowing a Hindu father to renew and keep alive 
a debt (increased by theaddition of interest, and 
principal at each renewal) so as to throw upon 
the sonthe dutyof paying it out of properties that 
fall to his share. The renewed note must, in my 
opinion, be treated asa new obligation incurred after 
partition.” 

Inthe Full Bench case of Subramania 
Ayyar v. Sabapathy Aiyar (2) which held 
(Coutts-Trotier, C. J., and Srinivasa Ayyan- 
gar, J., dissenting) that a simple creditor 
of afatherina joint Hindu family is entit]- 
ed torecover the debtfrom the shares of 
the sons after a bona fide partition between 


14 


(1) 43 Ind, Cas 225; 41M 136; 22 M LT 334; 33 M 
L J 519;6 L W 649; (1918) M W N 55. 

(2) 110 Ind. Cas: 141; 61 M 361; (1928) M WN 
346; 27 L W, 688; A I R 1928 Mad. 657; 54 M L J 
726 (F. B.) < 

*Pages of 41 M.—[ Hd]. 
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the father and the sons. Anantakrishna 
Ayyar,J., aftera careful review of the 
authorities touching this question at page 
410*, states that the trend of judicial decis- 
ions has been tothe effect, amongst others, 
that if the cause of action for the suit be 
not theoriginal debt incurred before the. 
partition but a promissory note executed by 
the father alone after partition though in 
renewal of a promissory note executed by. 
him before partition, the sons are not 
liable to any extent if the suit be based 
on the renewed promissory note only. 
That opinion is in conformity with the 
observations of Wallis, C. J., and Kumara- 
swami Sastri, J., in Peda Venkanna v. 
Sreenivasa Deekshatula 1). Neither Peda 
Venkanna v. Sreenivasa Deekshatula (L; 
nor Subramania Ayyar v. Sabapathy Aiyar 
(2)is any authority for the. view that sons 
are not liable for a debt on a promissory note 
executed by the father before partition 
and after partition kept alive by endorse- 
ment of part payment of.the debt made by. 
the father having the effect, of course, of 
keeping the debt alive. In Subramania. 
Ayyar v.Sabapathy Ayyar (2), it is quite 
clear that Anantakrishna Ayyar, J., was 
referring to a suit noton the original debt 
but a suit based on a renewed promissory 
note andin Peda Venkanna v. Sreenivasa 


Deekshatula (1) also that was the position.. 


The two positions, in my opinion, are quite 
distinct. If as Subramania Ayyar v. Saba- 
pathy Ayyar (2) decides, sons are liable 
after partition for theoriginal debt of the 
father incurred before partition, then the 
fact thatthedebt has been acknowledged 
by the father, in my view, does not: alter the 
position. Thesuit-in sucha case is on the 
original debt for which the sons are liable.. 
But in the-case of a renewed promissory 
note thesuit is not upon the original debt 
at all but upon. the renewed promissory 
note and Tcan see nothing which can take 
away from a father hisauthority. from his 
sons to make a payment during the period of. 
limitation inrespect ofa debt incurred by. 
him. It is another | matter altogether to 
wipe out the original debt and sub- 
stitule therefor another debt. Therefore, 
upon this point,inmy opinion, the learned. 
District Munsif was wrong but it. is only: 
fair tosay that when he gavea judgment. 
he had not before him the judgment in: 
Subramania Ayyarv. Sabapathy Aiyar (2) 
which was delivered in the same month and 
which of course not being then reported. 
was not referred to in the: arguments - of: 
“bage of 51 M—[Ed.] Eppes ate ee 
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Counsel. For these reasons, in my opin- 


ion, this petition must he allowed with 
costs. 5 

. Bardswell, J.—I agree. .. ,. 
_ AN. : Petition allowed. 


; BOMBAY HIGH COURT. 
Civil Revision BPD Gakon No. 60 of 
19 


January 17, 1933. 

Beaumont, C. J. i 

GANGARAM SATPUTE— 
APPLIOANT 


VETSUS 
BANKATLAL SHIVABAKAS MARWADI 
: — OPPONENT. 


Bombay Mamlatdars' Courts „Act (II of 1906), s. 5 
(1), (2) —Powers conferred upon Mamlatdar, scope of 
—‘Subject to the same provisions’ in 8.5 (2), meaning 
of—Former owner of property, if can be restrained 
by injunction—Interpretation of statutes—Illustration 
to section, if can be used to defeat plain words of 
section, ; 

The powers conferred upon the Mamlatdar under 
gub-s. (1) of 3. 5, Mamlatdars’ Courts Act, -are to give 
immediate possession of any lands and so forth used 
for agricultural purposes to any person who has been 
dispossessed or deprived thereof otherwise than by 
duecourse of law, or who has becomes entitled to the 
possegaion or restoration thereof by reason of the - 

etermination ofany tenancy or other right of any 
other person, not being a person who has been a, 
former owner or part owner within a period of twelve 


_ MARUTI 


. years before the institution of the suit. 


The words ‘subject to the same provisions’ in s 5 (2) 


“mean subject to the provisions of ss. 6 and 26, those 


being the provisions referred in the previous sub- 
section. Subject to those provisions, the court is to 
have power, when any person is otherwise than by 
due courseof law disturbed or obstructed in the 
possession of any lands or premises used for agricul- 
ture and so forth, toissue an injunction to the person 
causing or who has attempted to cause any disturb- 
ance or obstruction. The person against whom the 
injunction canbe granted may even bethe former 
owner of the property. 

- The illustration to a section cannot be used to 
defeat the perfectly plain words of the section. 

Civil Revision Application against an 
order passed by the Collector at Ahmednag- 
arin Revision Application No. 11 of 1931, 

Mr. M. B. Dave, with him Messrs. Thakor- 
das &Co., for the Applicant. 

Mr. I. K.Vakil for the Opponent. 

“ Judgment.—This is an application 
in revision in which I am asked to set 
aside an order of the Collector of Ahmed- 
nagar made under s. 23 of the Mamlat- 
dars! Courts Act, Bombay Act II of 1906. 
The petitioner filed a suit No 10 of 1931, 
against the respondent in the Mamlatdar’s 
Court claiming an injunction to restrain 
the respondent from disturbing the petiton- 
erin possession of the lands in dispute. 
The Mamlatdar after hearing the evidence . 
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cause any disturbance or obstruction. In 
respect of the person against whom an in- 
junction can be granted there are no’ quali- 
fying words such as are contained in sub- 
s. (1) relating to a person having some 
other right requiring such person not- to 
have been a former owner. But the learn- 
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gave the injunction asked for. The res- 
' pondent then applied to -the Collector under 
, 8. 23 of the Act and the Collector set 
“aside the Mamlatdar’s order on the ground 
. that the Mamlatdar had no jurisdiction in 
' the matter. The learned Collector took a 

view of the Mamlatdar’s Courts Act with 


“which I find myself wholly unable to agree. 


He held that sub-s. (2) of -s. 5 did not 
justify the issuing of an injunction against 
a person who had beena former owner of 
the petitioner's land, Now s.5, sub-s. (1) 
of the Act provides that every Mamlatdar 
shall presideover a court which 
called a Mamlatdar’s Court and which shall 
“subject to the provisions of ss. 6 and 26” 


have certain powers. Section 6 gives to the 


Collector power to ‘transfer suits from a 
Mamlatdar’s Court, and s. 26 limits the juris- 
diction of. the Mamlatdar by providing 
that no. suit shall lie against Government 
or in certain specified matters. The powers 
conferred by sub-s. (1)of s.5 upon the 


i Maiilatdar are to give immediate possession 


“of añy lands and so forth used for agricul- 
tural purposes to any person who has been 
dispossessed or deprived thereof otherwise 
than by due course of law, or who has 


“become entitled to the possession or restora- 


“-tionéthereof by reason of the determina- 
tion of any tenancy or other right of any 
othér. person, not being a person who has 


been a former owner or part owner within. 


à period of twelve years before the institu- 
tion of the suit. It seems to me clear, asa 
‘matter of construction of that sub-section, 
that the words “not being a. person who 
‘has been a former owner” and so forth 


` qualify only the words “or other right of 


‘any other person” that is tosay, the {person 
referred to in that sentence who has the 
. other right must not be a previous owner. 
That was the view of the words taken by 
Mr. Justice Madgavkar in the case of Kisan 
v. Shripat (1). Then sub-s. (2) of s. 5 
provides that the said court shall also 
' “subject to. the same provisions” have 
certain powers as to injunction.. I read 
those words as meaning simply subject 
to the provisions ofss. 6 and 26, those being 
the provisions referred in the previous 
sub-section, Subject to these provisions 
the court is to have power, when any 
person is otherwise than bydue course of 
law disturbed or obstructed in the posses- 
sion of any lands or premises used for agri- 
culture and so forth, toissue an injunction to 
"the person causing or who has attempted to 
. -(1) 112 Tad Cas, 462; 30 Bom. L R 889; AT R 1922 
eBom. 114, a: 


shall be 


ed Collector thinks that such a qualifica- 
tion can be incorporated by reason of the 
words to which I have referred, “subject 
to the same provisions”. As I havesaid,in 
my opinion, those words merely- refer to the 
provisions of ss.6 and 26, and it seems to 
me quite impossible as matter of construc- 
tion of those two-sub-sections of - s. 5, to 
say that the person against whom an injunc- 
tion can be granted under sub-s. (2) must 
be a person other thana former owner. If 
that had beenthe intention of the Legisla- 
ture it would have heén easy to say that 
an injunction was only to be granted 
against a person not being such former 
owner or part owner as aforesaid. But those 
words are not there. The learned Collector 
referred to illustration (iii) as supporting 
his view. That illustration is not, I think, 
a very happy one because it does not make 
it plain whether it is intended to be an 
illustration under sub-s. (1) or sub-s. (2). It 
seems to refer partly to both sub-sections. 
But in any case the illustration cannot, in 
my opinion, be used to defeat the perfectly 
plain words of the section. That being so, 
I think the Collector was wrong in holding 
that the Mamlatdar had no jurisdiction. 

I was referred by Mr. Vakil for the 
respondent to the case of Irbasappa_ v. 
Basangowda (2), in which this court held 
that an application in revision would not 
generally be entertained wheré the - parties 
had another remedy and since under , 
the Mamlatdars’ Courts Act thé proceed- 
ings are purely summary and the parties 
can get their ultimate rights determined 
in a suit, the court in that case refused 
to interfere. Ido not desire to throw the 
slightest doubt on the correctness of that 
decision, or the principle on which it is 
based, But here -the applicant had two 
rights—either to start a suit or to apply 
under the Mamlatdars’ Courts Act and the 
effect of the Collector's order isto deprive 
him of that second right. In the case of 
Irbasappa v. Basangowda (2) the Collector 
had not held that the Mamlatdar had no 
jurisdiction; he merely disagreed with the 
Mamlatdar’s appreciation of the evidence, 
and that being sol entirely agree, if I may 
respectfully say “so, with the view which _ 

(2) 57 Ind, Cas 432; 44 B 595; 22 Bom. LR 746, 
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the court took that the proper ` course for 
the appellant was to start a suit and get 
his rights determined therein. But here 
the order of the Collector - denied the right 
of the applicant to go at all to the Mam- 
latdar’s Gourt, and as I feel confident that 
the applicant had thatright, Ithink, I am 
bound to interfere. I therefore, allow the 
application and direct that the Collector’s 


order be set aside and the Mamlatdar’s order. 


restored. The respondent must pay the 
costs of this application. 
N. Order set aside. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 780 of 1928. 
September 21, 1931. 
Mapuavan Nair, J. 
RAMASAMY PADAYAOHY — DEFENDANT— 
APPELLANT 


Versus . 

THIRUVENGADA PADAYACHY AND 

| OTHERS—PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100 —Second 
Appeal—Finding of fact—Omission to consider 
important evidence— Application of erroneous pre- 
sumption of law to evidence examined —Interference 
in second appeal, whether proper—Hindu Law— 
Widow- Husband's debt, whether to be discharged 
from income of property. 

Ordinarily the High Court does not interfere on 
findings of fact in second appeal, butif the lower 
Court has omitted to consider evidence which is 
important and in considering the evidence which it 
has examined, it has applied erroneous presumptions 
of law, then the finding may be called in: question 
in second appeal and the lower Court may be asked 
to furnish a finding. : 

There is norule of law that it isthe duty of a 
Hindu widow to discharge the debt of her deceased 
husband from the income of the property. B. Jagayya 
v. G. Appala Raju (1), relied on. ; 

Second Civil Appeal againsta decree of 
the Sub-Judge, Cuddalore, in A. S. No. 49 of 
1926. A 

Mr. T. V. Muthukrishna 
Appellant, 

Messrs. T. E. Ramabhadrachariar and S, 
Jagadisa Ayyar, for the Respondents. 

Order.—Defendant No. 1 isthe appellant. 
One Subbaraya Padayachi died in 1872. 
Hisson Kuppusamidied in1879. After 
his deathhis mother, Sengamalathammal, 
inherited the - properties and she executed 
twodocuments: Ex.1, dated 1890 and 
Ex. 2, dated 1917. Inthis second appeal 
Weare concerned only with Ex. 1. This 
was executedin favour of defendant 
No. l's father. Two items of consideration 
are mentioned in that document which 
are evidenced by Exs. 1-B and 1-A. The 
‘document also recites that a sum of 


Ayyar, for the 
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Rs. 212 was borrowed by herfrom the 
mortgagee for the expenses of litigation in 
connection with O. 8. No 48 of 1882 filed by 
her. The present suit outof which this. 
second appeal arises has been filed by 
the plaintiffs,the reversioners to set aside 
this alienation as not binding on them, 
The question is whether Ex. 1 is binding 
on the reversion. The District Munsif 
found against the plaintiffs on this question, 
but this finding was set aside by the Subordi- 
nate Judge. 

Mr. Muthukrishna Ayyar has argued 
before me that the finding of the Sub- 
ordinate Judge should not be accepted 
inasmuchashe does not notice some im- 
portant circumstances in connection with 
the evidence and has not attached suffi- 
cient importance to certain other aspects 
of the evidence. Ordinarily, this court 
does not interfere on findings of fact in 
second appeal, but ifthe learned Judge 
has omitted to consider evidence which 
is important and 
dence which he has examined he has” 
applied erroneous presumptions of law, 
I think,the finding may be called into 
question and the lower Court may be" 


in considering the:evik’; 


, 


asked to submit afresh finding. The dos 


cument in this case is 37 years old. „aBa 
the courts have treated itas an antient 
document though the Appellate Court:does 
not attach much importance to the ancient 
character of it having regard to the other 
circumstances in the case, If has been 
attested by plaintiff No. 3, In considering 
the question whether the document will 
be binding on the reversion, an attestation 
by one of the reversioners would certainly 
be avyelevant piece of evidence for the 
courts to consider. The learned District 
Munsif refers to this attestation and draws 
his own conclusion in support of the binding 
nature of the document, but. there isno 
reference to this piece of evidence in the 
judgment of the Subordinate Judge. This 
is a grave omission. Ofcourse, it is open 
to the learned Judge tosay for sufficient 
reasons that heis not prepared to attach 
any value to the evidence afforded 
by the attestation, but itis necessary that 
this court should be satisfied that the 
Judge paid attention to thisitem of evi- 
dence. As Ihave said he doesnot refer 
to the. attestation of Ex. 1 by plaintiff 
No. 3 anywhere in his judgment. Another 
circumstance of some importance is the 
fact thatin the arrangement Ex. 4, entered 
into between these plaintiffs, provision 
has been made for the payment of the, 


< .in arriving’ at its conclusion; but I-would , 


-at by him. 
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debts of: the deceased Subbaraya Pada- 
yachi. It is argued on behalf of . the 


appellant that this 
of evidencefrom which 3 : 
“drawn to.theeffect that the debts referred 
toin Ex.1 must .be binding debts, as 
otherwise the reversioners will not make 
any arrangement for the payment of such 
debts. A | 

` The District Munsif put. Ex. 4 in the 


forefront of the discussion. . The Sub-. 


ordinate Judge no doubt has referred to 
Ex. 4, but the reference to it is after he 
has made up his mind.and concluded that 
the document in question is not binding 
on -the reversion. He stated his conclu- 
sionSin para. 29 and it is in para. 30 
that‘hé refers to Ex. 4. I think in con- 
sideringsthe question whether the docu- 
mént‘istbinding or not, Ex. 4-should have 
beéiireferred to by him before he arrived 


at hiszéonclusion on that point. The omis-. 


sion to so deal with Ex.“ 4 is also, I 
think, another defect in the finding arrived 


' Then in para. 21 the learned Judge in- 
“dieates that in his opinion it is the: duty 


of a widow to discharge the debts of her 


écédsed husband from out of the income 


“ofthe property. His opinion seems to be 


that there was income. enough from the 
properties of the deceased Subbaraya-which 
she might haye used for paying. off his 
debts and therefore, the document Ex. 1, 
is not binding. There is no rule of law 
that it isthe duty of the widow to discharge 
the debt of her deceased husband from the 
income of the property. If authority were 
needed, réference may be made to the 
decision in B, Jaguyyav. G. Appala Raju 18 


Ind: Cas. 953 (1). As the learned Judge seems. 


to have been influenced by this legal princi- 
ple which is erroneous his conclusion on the 
main question cannot be accepted as satis- 
factory. There are various other. reasons 
alleged by the Subordinate Judge in sup- 
port of his conclusion. How those reasons 
will affect the main. question when they 
are ‘taken in connection with these two 
or three points which I have referred to 
will be a quéstion for consideration by 
the lower Appellate Court to which I pro- 
pose to send this case for fresh finding. 
.I do not desire to express any opinion 
on the question argued before me lest it 
should embarrass the lower Appellate-Court 


refer to the use which the learned Judge 
has made of Ex. A-7 in discrediting. Ex. 1-B. 
41) 18 Tnk Oas. 953. 3 7 


e 
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Exhibit A-7 has been found tobe ‘a forged- 
document’ by him because Ex. 1-B. was- 
produced along with Ex. A-7, so:to say. 
in the company of Ex. A-7; it does not. 
follow that.Ex. 1-B should also be taken 
to be a forged document. One morefact may 
bé referred to and itis this.. The learned: 
Judge does not independently. consider in 
any of the paragraphs in his judgment 
whether Ex. 1-A evidences a debt. bind- 
ing on the reversion, ee 
For thé above reasons I set aside the 
finding of the learned Subordinate Judge 
on this question and ask the lower Court 
to submit a fresh finding on the question 
after considering the evidence oral and 
documentary bearing upon ihe point. The 
finding is to be submitted within six weeks 
after the receipt of this order. Ten days 
for objections. All the other questions ari- 
sing in the second appeal are reserved for 
argument after the receipt of the finding. | 
Finding.—In -this case the High Court 
has called. for a fresh finding upon the 
question “whether Ex. 1 is binding on the 
reversion * * °, On the whole I am 
unhesitatingly of opinion that Ex. 1 is 
wholly binding on the reversion and I find’ 
accordingly—[His Lordship delivered the 
following judgment after the return of the 
finding of the lower Appellate Court on one 
point referred by the High Court for trial.] 
Judgment.—I accept the finding that 
Ex. 1 is binding on the reversioners, It - 
is argued that the widow had no power 
to alienate the property which she had 
inherited through the son to pay her hus- 
band’s debt. This question was not raised 
in the pleadings or in the issues and it 
was not argued in the first court though 
the-appellate Judge discusses the question. 
In these circumstances 1 cannot allow the 
question to be raised now. The result is 
that the second appeal is allowed and the 
plaintiff's suit is dismissed with respect, 
to the properties covered by Ex. 1. Hach 
party will bear its own costs throughout. 
N. K-N. Appeal allowed. 


BOMBAY HIGH COURT. 
First Civil Appeal No. 571 of 1927. 
January 17, 1933. 

PATKAR AND Bares, JJ. 

Tur SECRETARY or STATE For 
INDIA in COUNCIL - DEFENDANT 
— APPELLANT 


A versus ; ; 
JAVERGHAND PANAJI- PLAINTIFF- 
— RESPONDENT. 


Bombay Land Rerenue Code (Act V of 1879),.8, 121, 


1933 
~—Boundary dispute—Jurisdiction- of Revenue Officer 
—Adverse possession of lands within boundary line— 
Jurisdiction of Civil: Court—Bombay Revenue Juris- 
diction Act\X of 1876), s £ (a. $ i - 

“Under s. 12), Bombay Land Revenue Code, the 
inquiry officer has jurisdiction to settle tlie boundary, 
between the lands of adjoining owners, and the line 
drawn by him to indicate the boundary is determè- 
native of the rights of land-holders on either side 
but he has no. jurisdiction to decide the right which 
the owner of one number claims to exercise over the 
land belonging to holder of an adjoinin; number. He 
has no jurisdiction to decide whether or nota holder 
of one survey number has acquired by. prescription 
title over the land of an adjoining survey number by 
adverse possession. Bhaga v. Dorabji (1), Bai Ujam 
v. Valiji Rasulbhai (3), Ganesh v. Ramchandra (4Y 
and Malkarjunappa Sidramappa v.” Anandrao 
Annarao (5), relied on. [p 410, col 2] 

Tha Oivil Court's jurisdiction is barred so far as 
determination of boundary line ia concerned. The 
question uf adverse possession arises only when a 
person who has no title encroaches on the land of 
another and the true owner does not bring a suit for 
possession in a Civil Court for more than twelve 
years. That question must be‘decided by the Oivil 
Court, and is outside the jurisdiction of the Collector. 
Laken v. Antaji (7), referred to. [p. 411, col. 


Section 4 (a), Bombay Revenue Jurisdiction Act, 
does not affect the decision of a Civil Oourt on the 
rights of owners of land on either side of the 
boundary line, based on adverse possession. [ibid.y' 


First Civil Appeal from the decision of 
the District Judge, Surat, in Civil Suit 
No. 12 of 1925. 


Mr. B. G, Rao, The Assistant Government 
Pleader, for the Appellant. 

Messrs. G. S. Rao and H. V. Divatia, for 
the Respondent. 


Patkar, J.-In this case the plaintiff 
sued the Secretary of State for a declara 
tion of his title to a portion, of the land 
siluate to the east of Survey’ No.-452 on 
the allegation that he purchased the land 
Survey No. 451, and that he had acquired 
title to the land in dispute by ‘adverse’ 
possession. 


It appears that one Ranchhod Rama, 
the holder of Survey No. 452, made an 
application to the Revenue Authorities for 
determination of the boundary between. 
Survey No. 451 and Survey No. 452 on 
February 12,1918. Thematter wasreferred 
to the mahalkari and the Circle Inspector. 
On October 29, 1918, it was found that 
Survey No. 452 was. encroached. upon and 
on January 4, 1922, the District Deputy 
Collector referred the applicant to a civil 
Court. It appears, however, that.this order 
was set aside on appeal, and on March 
22, 1923, the District Deputy Collector passed. 
an order, Ex. 38, holding that the prop- 
erty in dispute formed part of Survey 
No. 452 and ordered the eviction of the 
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plaintiff. The order of the District Deputy 
Collector was confirmed in appeal by the 
Collector, by the Commissioner and by 
Government, and on August 14, 1925, notice . 
was given under s. 204 to the plaintiff to 
vacate the land, whereupon the plaintiff 
brought the present suit on September 2, 
1925. 4 i 
The defendant raised several objections, 
that the notice was bad under 8.80 of the Civil 
Procedure Code, that the suit was barred 
under ss. 119 and 121 of the Bombay 
Land Revenue Code ands. 4 (g) and 8 4. 
(a) of the Bombay--Revenue Jurisdiction 
Act, that the suit was barred by limitation, 
and on the merits it was contended :that 
the plaintiff did not acquire title by advétse~ 
possession. eee 
The learned District Judge disallowed 


all the objections+of the déferdant 
and passed a decree in favour ofthe: plaint- 
iff E Todas 


The first question arising in the appeal 
is whether the notice is bad under s. 80* 
of the: Civil Procedure Code: The grouïd 
of objection is that the cause of action . 
was initially stated to arise on March 22, 
1923, when the District Deputy Collector. 
passed the order, Ex. 38, ordering evictién~, 
of the plaintiff, and subsequently the plain; 
iff applied for amendment of the plaint 
and introduced another date, namély, 
August 29, 1925, as the date on which the 
cause of action arose in paras. 10 and 11 
of the plaint, and it is, therefore, contend- 
ed thatthe notice given before the accrual of 
the cause of action subsequently mentioned 
was invalid andthe remedy ofthe plaintiff 
was to withdraw the suit, give a fresh 
notice, and bring another suit. It appears, 
however, that in the written statement of 
the defendant the real cause of action was 
stated to arise on March 22; 1923, the very 
date- which was mentioned by the plaintiff 
in the unamended plaint as being the date 
on which the cause of action arose. That 
being so, it appears that both the parties 
were at one with regard to the date of 
the cause-of action, namely, that it arose 
on March 22, 1923, and if that isso, notice 
which was given under s. 80 stating. the 
cause of action to have arisen on March 
22, 1923, cannot be said to bein any way 
irregular or defective, It appears. that the 
plaintiff by way of caution got an amend- 
ment made in the plaint and alleged that 
the cause of action arose either on August 
20, 1925, when the notice of eviction was 
affixed to the outer door of the plaintiff's 
house or earlier on December 9, 1924, when, 


a 


410 


the plaintiff was informed that the Govern- 
ment declined to interfere with the orders 
already passed. The order of eviction 
followed as a matter of course, the order 
“passed by the District Deputy Collector 
on March 22, 1923, and we think that the 
real cause of action arose on March 22, 
1923, and in that view the notice given by 
the «plaintif was valid. We, therefore, 
agree with the. view of the lower Court 
that the notice given under s. 80 was 
proper. 

The second point urged before us is 
that the suit was barred under ss. 119 
and 121 of the Bombay Land Revenue 
Code and s. 4 (g)of the Bombay Revenue 
Jurisdiction Act. It appears from the 
evidence of the Circle Inspector that there 
were already boundary marks in survey 
No. 452. There does not appear, there- 
fore, to be areal boundary dispute between 
the adjoining owners of Survey Nos. 451 and 
452. The real question between the parties 
was whether the land in dispute was in 
in possession of the plaintiff for more than 
twelve years. The: mahalkari in his order 
disregarded the question of adverse pos- 
session on the ground that the plaintiff 
had not proved that his possession of the 
“encroached land wasdnterior to the British 
‘Rule. The District Deputy Collector held 
that the land was encroached upon by the 
neighbour and, therefore, he was liable to be 
evicted. 

According to the decision in Bhaga v. 
Dorabji (1), the decision of the Collector 


under s. 161 amounts ‘to ` nothing 
-miore than the. determination -of 
the position where the boundary line 


lies and the title of the parties is determin- 
ed according to the position of the boundary 
line. .The Oollector’s decision, however, 


does not preclude any one of the disputing- 


‘parties from invoking the aid of a Civil 
Court on the ground that he had acquired 
a portion of his neighbour’s survey number 
by adverse possession. Some doubt seems 
to have been thrown on this decision by 
Marten, ©., J., in the case of Kanhailat 
Badridas v. Ismailbhai Kasambhai (2). It 
appears, however, that in Bai Ujam v. 


' Val ji Rasulbhai (3). Sir Charles Sargent 


observed as follows (page 460*) :— : 

“We agree, therefore, with the Subordinate Judg 
that, as the piece of land in question is admittedly 
ë (1) 59 Ind. Cas. 440; 22 Bom L R ill; 45 B 
7 : 


(2) 99 Ind. Oas. 823; 28 Bom L R 1498; AIR 
1927 Bom 140. 

(3) 10 B 456. 

*Page of 1p B.—-[Bd]. 
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within the boundary as fixed by (the) Collector and 
as the defendant does not claim to have acquired, 
since the Collector's decision, the right to hold the 
plaintiffs’ land except by adyerse possession, which 
the Subordinate Judge finds not proved, the plaint- 
iffs ara entitled to have the possession of if restored - 
to them.” 

According to the decision in Ganesh v. 
Ramchandra (4), the inquiry officer has - 
jurisdiction under s. 121 of the Bombay 
Land Revenue Oode to settle the boundary 
between the lands of adjoining owners 
and the line drawn by him to indicate 
the boundary is determinative of the rights 
of Jand-holders on either side but he has 
no jurisdiction to decide the right which 
the owner of one number claims to exercise 
over the land belonging to holder of 
adjoining number. In Malkarjunappa 
Sidramapp1 v. Anandrao Annarao (5), it 
was held that it was doubtful if the 
Provincial Legislature could have excluded 
the jurisdiction of a Civil Court to decide 
the rights of parties. The revenue or 
survey officer has the right to settle con- 
clusively the boundary dispute between the 
parties and determine the title of parties 
flowing from the position of the boundary 
line but has no jurisdiction to decide 
whether or nota holder of one survey number 
has acquired by prescription title over the 
land of adjoining survey number by 
adverse possession. j 

Section 119, first clause ‘refers to the 
determination of field boundaries, at the 
time of survey, and the second clause refers 
to the determination of the boundary after 
the survey or in respect of a field or 
holding that has not been surveyed. The 
dispute in respect of a field already: sur- 
veyed would arise either on account of 
accidental or intentional oblileration of 
boundary marks. The Legislature has con- 
fided the power of determining the boundary 
line to the Revenue authorities. Afterthe 
boundary line has been determined by 
the Collector the decision of the Collector ` 
is conclusive as to the proper position of 
the boundary line or boundary marks and 
of the rights of land-holders on either 
side of the boundary. If the disputed 
strip of land forms part of the plaintiff's 
survey number demarcated by the boundary 
fixed by the Collector, the title of the 
plaintiff is conclusive and he can bring 

a sulit in the Civil Court on the strength 


(4) 64 Ind. Cas 564; 23 Bom L R 1209; 46 B 390; 
AIR 1922 Bom 293. 

(5) 122 Ind. Cas. 137; 31 Bom L R 957; A I R 
D Bom 391; 53 B 766; Ind Rul (1930) Bom 
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of title and such a suit is not barred by 
ss. 119 and 121 and cl. (g) of Act X of 
1876: See Bala v. Nana (6). Ifa plaintiff 
brings a suit for possession on the strength 
of his title before the determination of the 
boundary by the Collector, and it appears 
that the question between the parties 18 
a boundary dispute only, -the court may 
direct one of the parties to apply to the 
Collector and obtain a decision of that 
officer according to the decision in Laksh- 
man v. Antaji (7), and such decision of the 
Collector will be conclusive as to the position 
of the boundary line, The Civil Court’s 
jurisdiction is barred so far as determination 
of boundary line is concerned. The question 
of adverse possession arises only when a 
person who has no title encroaches on the 
land of another and the true owner does 
not bring a suit for possession in a Civil 
Court for more than twelve years. That 
question must be decided by the Civil 
Court and is outside the jurisdiction of the 
Collector. j 
It appears that the dispute between the 

parties in the present case before the 
Revenue authorities was not strictly a boun- 
dary dispute, for according to the evidence 
of the Circle Inspector the boundary marks 
were already in existence. The decision 
of the question whether the plaintiff was en- 
titled to retain possession of the land by 
virtue of adverse possession was beyond the 
jurisdiction of the Revenue authorities and 
fell properly within the jurisdiction of 
a Civil Court. We think, therefore, that 
the suit is not barred under s. 119 or under 
s. 121 of the Bombay Land Revenue Code 
orunder s.4(g) ofthe Bombay Revenue 
Jurisdiction Act. > 

. The next question is whether. the suit is 
barred under s. 4 (a) of the Bombay 
Revenue Jurisdiction Act. The learned 
District Judge has given three reasons for 
holding that the suit is not barred under 
s. 4 (a) of the Bombay Revenus Jurisdiction 
Act. I think, however, that one of the 
reasons is conclusive against. the applica- 
tion of s. 4 (a) of the Bombay Revenue 
Jurisdiction Act, and, therefore, it is unne- 
cessary to discuss the other grounds. AsI 
have already stated, the Revenue Authorities 
had no jurisdiction to decide the rights of 
the parties based on adverse possession, 
which was a matter peculiarly within the 
jurisdiction of a Civil Court. Ifthe order of 
the District Deputy Collector is ultra vires, 
the bar under s. 4 (a) of the Revenue 
~ (6) (1898) P J 799. 

(7) 25 B 312; 2 Bom L R 1083 
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Jurisdiction Act would not arise according 
to the decision of this courtin Patdaya v. 
Secretary of State for India (8). 

Similarly, the question of limitation also. 
‘would not arise if the order of the District: 
Deputy Collector was ultra vires. ` 

The next question is whether the plaintiff 
has proved that he has acquired title to the 
land by adverse possession. It is contended 
on behalfof the appellant that the possession 
which has been proved in this case was 
merely permissive or such that a true owner 
would not object to according to the deci- 
sion in Framji Cursetji v. Goculdas Mad- 
howji (9) or was not such as would amount 
toadverse possession according to the deci- 
sion inGanpati v. Raghunath (10). It ap- 
pears, however, from the evidence that the 
land was enclosed by a hedge ever since 
the purchase of the plaintiff in 1908. In 
1913 there was an erection of a structure of 
corrugated iron sheets on the land in dis- 
pute and the Circle Inspector in his evidence 
stated that he had satisfied himself in 1918 
that there was an encroachment and came 
to the conclusion that the encroachment must 
have been prior to the plane table survey, 
which was effected in 1911 and 1912. It 
would, therefore, follow that there were acta 
of ownership exercised by the plaintiff on 
the land in suit. The physical facts proved 
in the case coupled with the evidence of the 


defendant - himself and his witnesses 
Ex. 66 Amar Chand Ex. 65, Mohan 
Lal Ex. 61 and Khim Chand 


Ex. 62, establish that the plaintiff has ac- 
quired title to the land by adverse posses- 
sion at least from 1908, the date on which 
he purchased the land in suit. Mithal 
Daya, Ex. 89; stated that the encroachment 
was effected more than twelve years before 
suit. We think, on the whole, that the 
evidence on behalf of the plaintiff proves 
that the plaintiff. has acquired title to the 
disputed land by adverse possession. 

The view, therefore, of the lower Court 
is right, and this appeal must be dismissed 
with costs. 

Barlee, J.—I agree. 

Nw A, Appeal dismissed. 

(8) 82 Ind. Cas, 577; 48 B 61; 25 Bom L R 1160; A 
IR 1924 Bom 273. 

(9) 16 B 


338. 
© (10) 4 Ind. Oas. 244; 33 B 712; 11 Bom L R 1087, 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 2336 of 1927. 

‘November 25, 1931. 
. MADHAVAN Narr, J. ; 
PALANISWAMI GOUNDAR— DEFENDANT 
: ` — APPELLANT 
VETSUS 
ENGLISH and SCOTTISH 
CO-OPERATIVE WHOLESALE 
SOCIETIES, Lrp. ~ PLAINTIFFS — 
RESPONDENTS. 

Jontract——Claim for return of money advanced— 
Whether can be made when contract is invalid— Quan- 
tum meruit, principle of~Benefit received—Contract 
Act (IX of 1872), s. 65. 

Although a contract may be invalid as being in 
contravention of Act I of 1903, return of money 
advanced can be claimed either on the basis of 
quantum meruit or on the principle of the restoration 
of benefit under a void contract. Mathura Mohan 
Saha v. Ram Kumar Saha (2:, Mahomed Ibrahim 
Molla v. Commissioner for the Port of Chittagong 
(3) and Municipal Council, Tiruvarur v. P. R. 
Kannuswami Pillai (4), relied on. Young & Co v. 
Mayor etc. of Royal Leamington Spa (L), distinguished. 

Second Civil Appeal against the decree of 
the Sub-Judge, Nilgiris, in A. 8. No. 2 of 
1927. 

Mr. C. §. Swaminathan, for the Appellant. 

Mr. B. Sitarama Rao, forthe Respondent. 


Judgment.—The defendant is the appel- a) 


lant. This second appeal arises out of a 
suit instituted by the English and 
Scottish Co-operative Wholesale Societies 
for the recovery of Rs. 1,387-13-7. The 
plaintiffs alleged that the defendant execut- 
ed two contracts under Act I of 1903, bind- 
ing himself to work with a hundred 
coolies inthe Mango Range Estate of the 
plaintiffs and received a consideration of: 
Rs.1,206 and further advances and way 
expenses of the coolies. The suit was for 
the recovery ofthe amount on the. ground 
thatthe defendant failed to. keep the 
required number of coolies.in the estate. 
A schedule showing how the plaint amount 
was arrived at was also filed along with 
the . plaint. The defendant contended 
amongst other things that the agreements 
were not supported by consideration, that 
the suit contracts wereinvalid and unen- 
forceable and that the amount claimed in 
the plaint as due from him was not correct. 
The last point was covered by issue No. 8. 
Asthe District Munsif found that the con- 


tracts were invalid he held that nothing ` 


was due to the plaintiffs and therefore, 
. dismissed the suit. On appeal the learned 
*Subordinate Judge held that consideration 
was proved for both the contracts and that 
the plaintiffs could recover the amount ad- 
vanced under these contracts, In the result 
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he reversed the decree of the lower Court 
and allowed the appeal with costs. 

In second appeal it was argued that the 
contracts are invalid inasmuch as they did 
not comply with the provisions embodied in 
the rules relating tothe execution of con- 
tracts under Aci I of 1903, and that there- 
fore in estimating the amount due from 
the defendant, Rs. 1,200 advanced under 
the contracts should not be debited against 
him; and that in any event the learned 
Subordinate Judge was wrong in having 
disposed of the appeal without considering 


- issue No. 8. As Mr. Sitarama Rao on behalf 


of the respondents frankly admitted that 
the contracts were invalid asthey were not 
executed in strict compliance with the rules 
under the Act, itis not necessary to discuss 
the rules referred to in this connection and 
which are published in the Fort- Saint 
George Gazette. The question .is: the con- 
tracts being invalid, should not credit be 
given to the plaintiffs for the sum of Rs.1,200 
found to have been advanced by them 
to the defendant. In suport of the conten- 
tion that no such credit should be given, 
the appellant strongly relied upon Young 
& Co. v. Mayor etc., of Royal Leamington Spa 
In my opinion the present. case is dis- 
tinguishable from the decision in Young 
& Co. v. Mayor etc.,of Royal Leamington Spa 
(1), inasmuch as the claim made here is 
not for the enforcement of the invalid con- 
tracts but forthe restoration of the benefit 
accrued under the coniracis, contracts hav- 
ing been found invalid, Further the case in 
Young & Co. v. Mayor ete. of Royal Leaming- 
ton Spa (1), concerned itself with a contract 
made by a Corporation to which special 
consideration may be said to be applicable. 
The claim for the return of the amount in 
cases likethe present seems to be based 
onthe principle of quantum meruit. In 
Mathura Mohan Saha v. Ram Kumar Saha 
(at p. 8274), it was pointed out that: — 
“Where a Corporation receives money or property 
underan agreement which turns out to be ultra 
vires orillegal, it is not entitled to retain the 
money. The obligation to do justice rests upon 
all persons natural or artificial if one obtains the 
money or property ofother without authority, the 
law independently of express contract will compel 


„restitution or compensation.” 


In Muhammad Ibrahim Molla vw. Com- 


(1) (1883) 3 A 0511; LI Q B 713; 49 LT 1 
31 W R925; 47 J P 610 

(21 35 Ind. Qas 305; 43 O 790; 23 O LJ 26; 200 

N 370. 


na deo Oo eth eee 
*Page fis 0—\Ed] 
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, missioner for the Port of Chittagong (3): 
“An agreement the value of which exceeded 


Rs. 2,500, was executed by the Port Officer of Chitta- ` 


' gong, by his proxy the Port Offiser of Moulmein 
on behalf of the Commissioners for the Port of 
Chittagong by which a towing vessel was let out by 
the Port Commissioners on operations outside the 
- Chittagong Port,” 
it was held: . 
“That the agreement being in contravention of 
- the mandatory provisions of s. 29, Chittagong 
Port Act, 1914, was not ‘enforceable and that the 
Commissioners were entitled to recover quantum 
meruit for the services rendered by them.” 


Both these decisions refer to the decision 
in Young & Co v. Mayor ete. of Royal Leam- 
ington Spa (1), relied upon by the appellant. 
The decision in Muhammad Ibrahim Molla 

`v. Commissioner for the Part of Chittagong 
(3), was followed by this court in Municipal 
` Council, Tiruvarur v. P.R. Kannuswami 
Pillai (4), in which it was held by Kumara- 
om Sastri and Pakenham Walsh, JJ., 
that: es f 

“In spite of the invalidity of the contract a de- 
cree for what will be due on the basis of quantum 
meruit can be given.” a Lo 

In this case also reference is made to 
Young & Co. v. Mayor ete of Royal Leam- 
ington Spa (1) and to the other relevant 
cases bearing on the question. On the 
authority ofthese decisionsitis clear that 
though the contracts are invalid the plaint- 
iffs inthe present case are entitled to the 
return of Rs. 1,200 advanced under the 
contracts. Their claim for the return of the 
amount can also be rested on s. 65, Con- 
tract Act, which says that: 

“When an agreement is discovered to be void or 
when a contract becomes void, any person who has 
received any advantage under such agreement or 
contract is. bound. to restore it,or to make compen- 
Fat for it tothe person from whom he received 
It. 

In this connection attention ‘may ‘be 
drawn to the decision of this court in 
Thangammal Atyar v, Krishnan (5), which 
applying the decision of the Privy Council 
in Harnath Kunwar v. Indar Bahadur Singh 
(6), held that s. 65, Contract Act, requiring 
compensation tobe paid or restoration of 
advantage received by a party under a con- 
tract, would apply to a contract void from 
its inception. The contention that- the 
igs” 103 Ind. Cas 2; A I R 1927 Qal 465; 54 O 


(4) 127 Ind Oas. 120; A I R 1920 Mad 600: 53 M 
352; 31 L W 271; 58M Ld 377; (1930) M W N 340; 
Ind Rul (1930) Mad 936. - . 

(5) 124 Ind. Oas. 502; A I R1930 Mad 132; 53-M 
309; 57 M L J 756; 30 L W 876; Ind Rul (1930) 
Mad 694. 

(6) 71 Ind Cas 629: A IR 1922 P 0.403; 501 A 
69; 45 A 179; 2600 22390 - &A.L R270:9 O.L 
J 652; 44M LJ 489; 37 OL J 346; 27 O W N_949; 
18 L W 383; 33M L T2l6;-5 P LT 281;2 Pat LR 
237 (PO), pees ee ~ 
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‘amountin question should. be returned 
based on s. 65, Contract Act, seems to be 


unanswerable. The plaintiffs can thus 
claim recovery of Rs 1,200 paid by them 
under the void contracts either on the 


basis of quantum meruit or on the principle 
.of the restoration of benefit undera void 
tontract but this does not dispose of the 
. entire claim made by the plaintiffs. In 
addition to the money advanced under the 
contracts they claim from the defendant 
various other items, the correctness and 
liability to pay which are disputed by the 
defendant, The defendant also says amongst 
other things thathé has not been allowed 
the proper amount of commission due ‘to 
him. The liability to pay the amount 
-claimed by the plaintiffs in the list filed by 
them along with the plaint hasbeen quest- 
ioned by the defendant on various grounds, 
This was the subject-matterof issue No. 8. 
Inthe view that was taken of .the-case by 
-the District Munsif.there was no need to 
give anexpiess decision on this issue. The 
learned Subordinate Judge, setting aside 
the decree of the District Munsif has given a 
decree to the plaintiffs as prayed for with- 
out considering this issue The court then 
called for a finding on issue No. 8 and after 
its receipt modified the decree passed. ` 
N. K.-A. Decree modified. 


| 


RANGOON HIGH COURT. 
Second Civil Appeal No. 198 of 1932. 
January 31, 1933. 

BaGutey, J. 

MAUNG PE—APPELLANT 
Versus 
C. T. M. N. R. CHETTIAR Firm 

m AND OTHERS—RESPONDENTS, 

_ Burden of proof—Tests for determining on w 
it lies—Onus probandi and burden of alika Dien 
tion between. 

To determine on whom the burden of proof lies it 
is necessary to ascertain with precision upon what 
propositions of fact or of law the parties were at 
variance, and how matters stood when the case 
reached the High Court. When all the evidence has. 
been recorded the court finds on what points of fact, 
and law the parties are at variance. Taking all the. 
admitted facts the court has to take those ag a. 
basis and then examine the controversial evidence 
-and the burden of proof ultimately lies upon the. 
„party -who has got to extract something out of.the. 
controversial evidence failing which he must lose 

is case. Sri Chidambara Sivaprakasa Pandara. 
‘Sannadhigal v. Veerama -Reddi (1) and Seturatnam 
Aiyar v. Venkatachala Gounden (2), referred to. 

Onus probandi and burden of preof distinguished,- 


. 
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Second’ Civil Appeal against the decree 
‘of the District Court of Amherst in Civil 
Appeal No. 32 of.1932. 

: Mr. D. M. Ray, for the Appellant. 
* Mr. A. J. Darwood, for the Respond- 
ents. - a 

Judgment.—This is an appeal by the 
plaintiff in the trial Court. He sued under 
O.: KAI, r. 63 for a declaration that a 
certain property which had been attached 
by the C. T. M. N. R. Firm in execution of 
a decree obtained against the remaining 
respondents belonged to him and was not 
rightly attachable. Itis unnecessary to set 
out the facts ata length. Both the trial 
Court and the lower Appellate Court have 
held against the appellant, so he can only 
file this appeal under s. 100 of the Civil 
-Procedure Code on points of law His only 
point of law is that the burden of proof has 


‘been wrongly placed upon him, The reply 
‘ag usual to this is a .uestion from Sri 
‘Chidambara Sivaprakasa _ 
-nadhigal v. Veerama Reddi (1) to the effect 


Pandara San- 


that : ” 
“When the entire evidence on both sides is once 
before the court, the debate as to the onus is purely 


academical". i . 
This is a decision of the Privy Council and 


in the course of the judgment after laying 
down this principle they quote with ap- 
proval the remark made by the Privy 
Council in Seturatnam Atyar v. Venkata- 
chala Gounden (2). The remark is : | 

“The controversy had passed the stage at which 
discussion asto the burden of proof was pertinent, 


the relevant facts were before the court and all 
that remained for decision was what inference should 


be drawn from them.” a : 

The difficulty in my opinion arises from the 
fact that the terms “burden of proof” and 
what is sometimes termed “onus probandi 


‘are sometimes, confused. When issues have 


' been framed on the pleadings, 


and the 


' preliminary examination of the parties, if 


they have been examined, the case rests at 
a certain point at which, if no further 
evidence is led, one party has got to lose. 


- On that party is the “onus probandi ' some- 


times called the “right to begin”. That 
party has to make out a prima facie case 
which, if unrebutted, will ensure success 
for him, When, however, all the evidence 
on both sides has been recorded, a second 
‘stage is reached and this is where the point 
‘of view of the Judge comes in and it is 
necessary to find where is the burden of proof. 
To quote again from Seturatnam Atyar. v. 
“ (1) 68 Ind. Cas, 538; 27 OW N 245; 16 L W 102; 
“3. M L T 54; 45 M586; (1922) M W N 749; 48 ML 
‘J 640; AI R 1922 PO 292; 370 LJ 199; 49 I A 
POO eels. oka a 
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Venkatachala' Goundén (2), at’ ~p, 576*, 
We find the passage: ; 
“To determineon whom the burden of proof lay it 
is necessary to ascertain with precision upon what 
propositions of fact or of law the parties were at 
variance, and how matters stood when the case reach- 
ed the High Court "| 7 

When all the evidence has been recorded 
we find on what points of fact and law the 
parties are at variance. As a rule ifthe 
plaintiff begins he will have succeeded -in 
getting some admissions in cross-examina- 
tion which he is perfectly willing to accept, 
and the same applies possibly to admis- 


‘sions made by the plaintiff. Inthe matter 
‘of evidence there are certain points which 


are common ground and not in dispute. 
The remainder of the evidénce consists of 
the points upon which: the parties differ. 
Taking ‘all the admitted facts the Court has 
to take those as a basis and then examine 
the controversial evidence and the burden 
of proof ultimately lies upon the party who 
has gotto extract something out of the 
controversial evidence failing which he must 
lose his ĉase. 


In the present case there is no contest on 
certain points. The plaintiff is in possession 
of a registered sale deed whereby the prcp- 
erty in question was sold to him on 


‘September 9,1930. The contesting defend- 


ant only filed his suit against the other 
defendants on August 13, 1931 and got 
his’ decree on October 8, 1931. So far 
it isclearthat the defendant would have to 
make outa case to justify him in attaching 
the property. He has however, extracted 
from the plaintiff some very significant 
admissions. Hesays he bought this house 


“with the intention of living in it because he 


has no house of his own to live in. He 
bought this house 6 or 7 miles away 
from where he had always lived and where 
his wife belongs. More thana year‘ after 
the purchase he had not troubled to move to 
the house. The respondent firm's judg- 
ment-debtors were still living init. Although 
he had no house to live in he said he 
had Rs. 1,000 out of his hoardings of which 
he had entrusted Rs. 500 to his father-in- 
law and the father-in-law was not called as 
a witness. Hesays that he was thinking 
of going to live in the house after the harvest . 
subsequent tothe dateon which he bought 
the house, but he ailowed more than a year - 
to go by and made no effort to movein. He 
(2) 56 Ind. Cas. 117; 43 M 567; 471 A 76; (1920 
MW N 61; 22 MLT 102; 11L W 399; 38 ML 
Po 1 Bom L R 578; 18.4 LJ 707;25 OW N 485 





eaaa am mama 


*Page of 43 M.—[Ha. 


9 


1633 = 


said he had rented out the paddy’ lands to 
Ma Kha Neeb but he had never got any 
rent. In addition to this,in the sale deed 
he had included not only the house but also 
an iron box and two almirahs, the only things 
of value-belonging to the judgment-debtors 
and articles which as a rule are not trans- 
ferred by registered deed. We have also 
the admitted-fact by the plaintiff and his 
witnesses that he paid Rs. 1,000in a most 
trusting manner taking no receipt for the 
money before he got the registered sale deed 
executed in his favour. We also have one of 
the judgment-debtors who was putin as a 
witness by the plaintiff who admitted that 
he had no intention of paying the money of 
the Chettyar Firm, because another judg- 
ment-debtor Ismat Ali had borrowed and 
had goneaway from the neighbourhood. 

With all these admissions on the record 
when we come to consider the- controversial 
evidence it seems clear that the lower Courts 
were correct in holding that it was incum- 
bent upon the plaintiff to prove that the 
sale was a bona fide one and I think the lower 
courts were correct in holding that the 
burden of proof in the sense in which Į 
have used the expression, lay upon the ap- 
pellant. 

I therefore confirm the decree of the lower 
Appellate Court and dismiss the appeal with 
costs, . 

In this order] also have to deal with costs 
of an application for stay of execution, The 
appellant applied for stay of execution and 
was granted stay on certain very easy terms. 
He failed to furnish the security that he 
was asked to furnish and therefore, his 
application for stay will lapse and he must 
also pay the respondents’ costs of the ap- 

. plication for stay with Adovcate’s fee two 
gold mohurs. : 
Nore. I would point out to the lower Court 
that this suit was one for a declaration valued 
at Rs. 1,‘ 00-and also for recovery of Rs. 93-9-0 
costs incurred in the remioval of attachment 
case. This being so it should have been 
stamped at Rs 10 for the declaration and 
also with the ad valorem stamp due for the 
plaint of Rs 93-8-0. 


a 


N. - Appeal dismissed.. 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 484 of 1927. 
: April 19, 1933. ki 
HARRISON AND ADDISON, JJ. 
MOHAMADA—DEFENDANT—APPELLANT ° 
VETSUS 
-© Musammat KHETAN AND ANOTHER — 
PLAINTIFFS — RESPONDENTS. 

Punjab Custom (Power to Contest) Act (II of 1920), 
ss 2 and?7—Suit to contest will of non- ancestral prop- 
-erty in favour of daughter—Maintainability. 

Under ss. 2 and 7 ofthe Punjab Custom (Power to 
Contest) Act, 1920, no` person shall contest any aliena- 
tion of non-ancestral immovable property on the 
ground that such alienation is contrary to custom, the 
term ‘alienation’ including a testamentary disposition 
of property. Therefore the will of the father in 


favour of his daughters in respect of his self-acyuired 
property cannot be contested. ` ; 


“Second Civil Appeal from the decree of 
the Additional District Judge, Lahore, 
dated December 16, 1926, affirming that 
of the Subordinate Judge, First Class, 
Lahore, dated May 31, 1926.. 

Mr. Mehr Chand Mahajan, for the Appel- 
lant. 

Mr. Badri Das, R. B., for the Respondents, 

Judgment.—One Nathe Khan bequea- 
thed his celf-acquired property by will, 
dated the September 24, 1923, in favour of 
his wife for her life with reversion to his 
two daughters. He died in 1924 and the 
self-acquired property ‘was mutated in 
favour of his widow. She accelerated the 
bequest in favour of her daughters by 
giving up her life estate. She then died. 
Thereupon the Revenue authorities mutated 
the landin favour of a fourth degree col- 
lateral. Accordingly the plaintiffs who are 
the daughters, have brought the present 
suit for a declaration that the land is 
t. Their claim was decreed by the 
Subordinate Judge, First Class, and the 
appeal was dismissed ;by the Additional 
District Judge. Against this decision this 
second appeal has been’ preferred by the 
defendant Mohamada. . i 

The certificate under s. 41 of the Punjab 
Courts Act is with respect to the existence of 
a custom: (a) whether among Mohammadan 
Rajputs of Lahore District, a sonless male 
proprietor has the power to make a gift or 
will in favour of his daughter in respect 
of his self-acquired property; and. . (b) 
whether among Mohammadan . Kajputs...of 
Lahore District the daughters ofa sonless 


. proprietor inherit the self-acqired property 


of their -father: in preference to.. 


the 

learned Counsel appearing for the respon- ` 
dents’ that.. according-to. ss.: 2 and 7 of 
Punjab Act II of 1920, no person shall 


e 
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contest any alienation of non-ancestral 
immovable property on the ground that 
such alienation is contrary to custom, the 
term ‘alienation’ including a testamentary 

- disposition of property. This means that 
the will of the father in favour of his 
daughters in respect of his _ self-acquired 
property cannot be contested. It has been 
held that the will has been proved. This 
ends the question at issue between the 
parties and it must be held that the daught- 
ers are entitled to the declaration they 
seek. 

This appeal is, therefore, dismissed with 
costs, 

A: Appeal dismissed. 
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LAHORE HIGH COURT. 
Letters Patent Appeal No. 36 of 1932. 
February 15, 1933. 
Suap Lat, C. J., AND Broadway, J. 
> MEWA SINGH—JUDGMENT-DEBTOR— 
- . APPELLANT 
VETSUS 
TARA SINGH AND ANOTHER — 
DECREE-HOLDERS AND ANOTHER — 
JUDGMENT-DEBTOR RESPONDENTS. 
Mortgage -- Mortgagee-decr ee-holder, if bound to accept 
part payment—Part payment, if stops interest from 
running —Appeal—New point, if cun be raised in 
Letters Patent Appeal. 


The holder -of-a mortgage decrees not bound to , 


_accepta part payment of the amount payable under 
` the decree. Consequently interest does not ceage to 
_ run by reason of the deposit. 


It is not open to'a party to raise a new pointinan : 


appeal under the Letters Patent. i f 
: Letters Patent Appeal against the judg- 


. ment of Mr. Justice Johnstone, dated June 7, . 


©.1928,passed-in Civil Appeal No. 2799 of 1927, 
. affirming that of the Senior Subordinate 
Judge, Gujranwala, dated August 31, 1927. 
Diwan Mehr Chand, for the Appellant. 
Mr. M. L. Batra, for the Respondents. 
dJudgment.—On: July 15, 1926, a 
preliminary decree was passed for the re- 
covery of Rs. 5,500 with interest at the rate 
. of Rs. 41-4-0, per .mensem, and also for 
~ Rs..1,175-10-0. The decree made the mort- 
.gagor Mewa Singh liable for the payment 
of the lattersum and the puisne mortgagees 
for the payment of Rs. 5,500. It is not 
. -clear which of .these two sets of defendants 
~ was to pay the interest. It appears that 
“while Rs. 5,500 was paid within the period 
erprescribed by the decree, there was a default 
-:in payment of the interest thereon, with the 
*oresult that a final decree for -sale:was made 
lhon January 5, 1927. ne Ob a gt 
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The -question for determination in this 
appeal is whether the mortgagor ıs liable 
for the payment of Rs. 711-9-0 which repre- 
sents interest from the date of the institu- 
tion of the suit until realization. It is con- 
tended on his behalf that no interest should. 
have been awarded after the August 30, 
1926, when the Principal amount was de- 
posited in court. The simple answer to 
this contention is, as pointed out by the 
learned single Judge, that there was only a 
part payment ofthe amount payable under 
the decree and that the decree-holder was 
consequently not bound to accept that part 
payment. The interest did not, therefore, 
cease to run. 3 

The learned’ Counsel for the appellant has 
raised also the contention that the mortgag- 
or was not personally liable for the pay- 
ment of the above sum, but a perusal of the 
judgment appealed against shows that this 
point was not argued before the learned 
Judge against whose judgment this appeal 
has been preferred. It is, .therefore, not 
open to the appellant.to raise in an appeal 
under the Letters Patent, a new point. 

The appeal is accordingly dismissed with 
costs. 

N. | Appeal dismissed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 754 of 1932. 
June 5, 1933.. - < 
LORT-WILLIAMS AND MONAIR, Jd. 
BHUPENDRA.NATH SINHA — 
APPELLANT . 


. versus 
GIRIDHARILAL NAGAR— 
RESPONDENT. 

Penal Code (Act XLV of 1866), ss. 408, 409, 
whether apply to partners--Criminal breach of trust 
in case of partnership—Gist of the offence—-Criminal 
Procedure Code (Act V of 1898), s. 626-—~Necessiiy 


‘for amending the section. 


Sections 413 to 409, Łenal Code, are not intended 
to apply to partners Partners being joint-owners or 
co-owners of the partnership property, it is difficult 
to conceive how a partner can be entrusted with, or 


‘with dominion over, his own property or how he can 
-dishonestly misappropriate it to hisown use. Empe- 


ror V. Jagannath Raghunath Das (7), explained. |p. 
420, col j ` 

In acise of partnership the gist of the offence of 
criminal breach of trust, viz., dishonest misappro- 
priation is wholly wanting, the accused being a part 
owner of the property. In re Lalchand Hay Q) 
relied on [p, 419, col. 2] 

Necessity for amending s. 526, Criminal Procedure 
Code, pointed out, [p. 421, col, 1-] 
& [English case law discussed.) | 

Messrs. A. K. Basu, Satindra Nath Muker- 
jee and Narendra Banerjee, for the Appel- 


lant. 
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Messrs. Cammel, and Sures Chandra 
Talukdar, for the Respondent. 

Mr. D. N. Bhatacharjee, for the Crown. ~ 

Lort Williams, J.—The appellant was 
convicted by the Chief Presidency Magis- 
trate of offences under s. 406, Indian Penal’ 
Code and sentenced to undergo two years’ 
rigorous imprisonment and to pay afine of 
Rs, 1,000. - 

The case-for the prosecution was as fol- 
lows:— : 
` The joint family firm of Baldeoram Behari 
Lal, now consisting of Murari, Girdharilal 
and three minors, have carried on business 
for many years as bankers and banias at 
49, Strand Road. In 1929 they started .an- 
other business in. Hessians and Gunnies 
under the name of-Girdharilal & Co. at 135, 
Canning Street, a Ti 

The accused Sinha was a partner in a 
firm called Ram Sarup-Mamchand who 
were the sole guaranteed brokers‘for Hessians 
and Gunnies of David Sassoon & Co. i 

Early in 1980 Girdharilal-proposed to 
Sinha that hé should leave Ram Sarup-Mam- 
chand, join Girdharilal and Murarias a 
partner in their firm of Girdharilal & Com- 
pany and induce Sassoon & Co., to give 
them the appointment of sole guranteed 
bazar gunny brokers. ‘ ; 

Sinha consented and it was agreed that 
he should have a seven annas share and 
that they would provide. a sum of 
Rs. 3 lacs which would be required tobe 
deposited as security’ with Sassoon & Co. 
Sinha thereupon obtained the appointment, 
the deposit being reduted--subsequently to 
Rs. 14 lacs, 7 

Business commenced and Sinha used 
to do allthe work of Girdharilal & Co , while 
Girdharilal and Murari devoted their atten- 
tion to the business of Baldeoram-Behari 
Lal. But Sinha had no authority to draw. 
or sign cheques nor according to Girdhari- 
lal had he any right to receive money: on 
behalf of Girdharilal & Co., without the. 
permission of his partners. There was no. 
written partnership agreement and Sinha! 
denies that there was any restriction upon 


his receiving ‘money. ` On the face of it. - 


such a restriction does’ not- sound very! 
plausible, and seems to be in the nature of- 
an afterthought invented to meet subse- 
quent developments. Sassoon’s Manager 
was a man named Abraham, and Sinha’ 
suggested to Girdharilal that it would be 
good policy to offer him abribe not only to 
secure the continuance of’ the present ap- 
pointment, but in order’ to induce him to 
put other business in the hands of Girdhari-' 
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lal & Co. Sinha “says that this was 
Girdharilal’s and Murari's suggestion and 
fhat he was afraid that such a bald offer 
might offend so refined a gentleman, but 
ihat his finer susceptibilities would not per- 
haps be outraged if share speculation was 
transacted on his behalf to the extent of 
Rs.13 lacs. Whoever made the sugges- 
tion first, all three agreed to it, though 
Girdharilal alleges that Abraham was to 
bear losses, if any. Abraham's name; for 
obvious reasons, did not appear in the 
firm’s books in connection with these trans- 
actions, and no agreement was made with 
him by Girdharilal & Co. Girdharilal 
admits that subsequently they got a great 
deal of extra business in jute, rope, linseed 
and other goods from Sassoon & Co. by 
favour of Abraham. . `. ie 

In addition to: their business as brokers, 
Girdharilal & Co., did a considerable trade 
as dealers in Gunny and Hessian and by 
October, 1930, they had very heavy stocks on 
their hands and the:firm was working at a 
loss. Sinha offered to obtain money from 
Sassoon & Co., Girdharilal and Murari agre- 
ed and Sinha opened a loan account on 
behalf of. Girdharilal & Co. with Sassoon & 
Co. for Rs. 1,50,000. There was-no written 
agreement neither Girdharilal nor had Murari 
any communication with Sassoon & Oo., 
nor gave any directions about what author- 
ity,ifany, was to be required before.money- 
was allowed to be: withdrawn from the loam 
account. By this means Sinha obtained for. 
Girdharilal & Co. in October,1930, Rs.50,000: 
which was repaid almost immediately. and 


Rs. 75,000 which was adjusted some months 


later. ! 


There was a loss in 1930 on Abraham's. 


share speculations of Rs..31,000 odd, and 
this was debited to Sinha. Girdharilal ex-. 
plains this by alleging that whenasked to 
get the money from Abraham,Sinha confess- 
ed that-his.story about Abraham was a .lie’ 
and that he meant to take the profits (if any) 
for himself. . Sinha denies this and says” 
that :Girdharilal & Co. never intended to. 
charge Abraham with any losses, and. 
they were debited to Sinha  benami, 
becausesome entry had to be made in order 
to adjust the books. f 

Sinha was not debited in the balance 
sheet with any interest on the amount ad~ 
vanced for share speculation, but in the 
Journal for 1931 an entry appears for the 
first time 3 months later. Sinha says this 
is a fabrication. ie ; 

About this time Girdharilel alleges that 
he discovered a cash entry of Rs, 2,751 made 
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, by Sinha onaccount of difference inHes- 


sians which hád. not been entered in the 
sawda (or contract) book and’ that he com- 
plained to Sinha who begged pardon for it. 

his refers towhat are called fatka trans- 
‘actions, that is io say, speculation in differ- 
ences in the price of the goods. The case for 
the prosecution is that Girdharilal & Co. 
never dealt in fatka and hadno knowledge 
that. Sinha was doing anything of the 
kind. 


< In cross-examination, however, a large 
number of documents, books and entries 


“were put to Girdharilal who, was forced to 


admit that a considerable amount 
of business of fatka had been done, 
not only for Sassoon > & Co., but 


on Girdhhrilal &. .Co's own: account, 


_ Sassoon & Co., liked them to be called Bhitar 


Bazar transactions because the word fatka 
is applied to gambling deals exclusively, but 
for all practical purposes they mean the sams 
thing. Whether thetransaction amounts to 
gambling or not depends on the form of the 
contract and the intention of the parties 
and turns largely upon the question whether 
delivery is intended or not. Further it is 
clear from Girdharilal’s admissions, that 
entry of Rs. 2,751 wasthe balance owing on 
&ccountof a number of . these transactions 
some of the bills for which bore the signa- 
ture of Girdharilal. None of them appear 
in the sawda book, and this bears out Sinha's 
contention that fatka transactions never 
appeared in the books, except in the form 
ofa balance. In 1930 the firm incurred a 
lossof more than Rs. 4 lacs, Sinha’s share 
being morethan Rs, 2 lacs. This was due 
almost entirely to losses as dealers in Gun- 
nies and Hessians. According to Girdhari- 
lal there was a profit of Rs. 14 lacs on their 
legitimate business of brokerage for Sassoon 
& Co. There was a discussion between the 
partners in which Girdharilal and Murari 


. told Sinha that they would not do such 


‘business in future and Sinha gave an under- 
taking in his own writing (Ex. 12) in which 
he promised to enter all transactions in the 
sawda book daily, such entries tobe exa- 
mined and initialled by his partners. He 
further agreed to be personally liable and 
responsible for all transactions not so enter- 
ed, examined and initialled. The document 
continues: i 

. “Further I add here that henceforth I shall do no 
speculative business of any sort in the name of our 
said partnership business and if I am hereafter 
detected to have done so, I shall alone in my personal 
capacity, be liable... ... . ..If any business is done 
hy Gir barilal without my consent I shall not be res- 
ponsible, k , z à 
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Sinha’s. contention is .that this did not 
refer to speculation to be done’ on behalf of 
Abraham and that it was agreed henceforth 
to’speculate only differences on‘his behalf, 
because this did not involve tying up the 
darge capitalsums required for speculative 
dealings in shares. f 

As Sinha could not pay his shareòf the 
firm's losses he gave his promissory note 
as. security and three promissory notes 
executed in favour ofhis wife. Each party 
accuses the other of forgery of the latter. 
His wife's endorsement was not obtained, 
nor was any enquiry made from the persons 
who had executed the notes. 
“During the latter part of 1931 Girdhari- 
Jal was often away at Benares and about 
the middle of December he went there 
again and returned with Murari about 
the middle of January, 1932, when they 
heard that Sinha had been speculating 
heavily in fatka. They enquired from 
Sassoon & Co., and found that he had 
withdrawn from the loan account Rs. 25,000 
on December18, 1931, Rs. 75,000- on 
December 29, 1931 and Rs. 15,000 on 
January 18,1931, and hadrepaid Rs. 25,000 
on January 12, 1932. i 

They examined the cash book on Jane 
uary 25-and 27, and found no such entries, 
but on the 29th when they looked again, en- 
tries had been madein the handwriting 
of Sinha. They referred the matter to 
one Benoy.’ who had introduced Sinha to 
Girdharilaland -he says that Sinha con- 
fessed that he had done wrong, asked 
Benoy tosave him and gave him his. pass 
book. a wets j i 
_ Fromihe passbookthey discovered that 
Sinha had paid the ` three sums mentioned 
into his private account and on the 27th 
they accused him of gambling in fatka and 
of committing theft and showed him the 
entries in his pass-book. He admitted 
that he had done wrong and asked for 
forgiveness, Thereupon’ this prosecution’ 
was launched, ‘ charging Sinha ` with mis- 
appropriation of these three sums. In the 
meantime several firms had made claims 
on Girdharilal & Co., for considerable sums 
arising out of fatka transactions and  liti-. 
gation is pending. | 
- The case for the defence is that from 
to last all the partners knew and 
agreed to speculate for the benefit of 
Abraham, as a bribe to ' induce him to 
give business to the firm. It was never 
intended tocharge him with any loss. 
Though the Rs, 31,600 odd was debited 
to Sinha for the purpose of adjusting the 
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books, no interest was charged and the 
shares unsold were credited to the firm and 
not to him. ; 

Throughout 1930 and 1931 the firm did 
Jatka business both for Sasson & Co. and 
for themselves, and in 1931 for Abrahgm, 
and in jute and hessian .as well as linseed. 
These were never shown in the sawda book, 
but they appear in the linseed fatka book 
(Ex. A)and the rest appear in the jute 
and Hessian fatka book which the prc- 
secution have suppressed. A private 
telephone connection was maintained with 
the firm of Gopiram Murarka for fatka 
business. The payment of Rs. 2,751 was 
made in cash to Gopiram, and open cheque 
for the money was signed by Girdharilal 
and the payment was debited to the firm. 

In 1931 all the partners agreed that 
share speculation tied up too much money 
and that jute and hessian fatka instead, 
would be done for Abraham’s benefit in 
future. Otherwise, none but solid business 
would be done, such as brokerage. Only the 
“balance on /fatka transactions was shown 
in the cash book at the end of the year. 
The loss in 1931 was really more than 
Rs. 90,000 but this figure was entered in order 
to correspond with the entry of Rs. 90,000 with 
drawn on Sassoon’s loan account, as in 1930, 
the debit was made against Sinha’s name, 


When Girdharilal and Murari were both 
away from Calcutta and Sinha could not 
draw on the firm’saccount, it was agreed 
that he should draw money from the loan 
account in case of emergency. For obvious 
reasons it would be useless to pay these 
sums intothe firm’s account at the Bank. 
When Girdharilal and Murari went to 
Benares in December 1931, there were 
fatka losses to bemet, and his partners 


were aware that Sinha intended to draw on: 


the loan account. 


OnJanuary 12, he returned to this ac- 
count Rs. 25,000 in cash out of fatka pro- 
fitsand paid Abraham Rs. 11,000 odd on 
December 12, for which a pencil receipt 
signed and in his writing, was put in 
evidence before the Additional 
dency Magistrate. As Abraham was not 
called and no witness produced for this do- 
cument, the Chief 
disregarded it. Sinha says that such pen- 
cil receipts were always taken from 


Abraham and kept for accounting purposes” 


but they have been suppressed by the 
prosecution.. Out of the Rs. 90,000 drawn 
from Sassoon & Co., Rs. 78,000 odd was 


paid out for fatka on December 22 and 30° 
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and January 19, in addition to the 
Rs. 11,000 odd paid to Abraham. - 

Counsel on behalf of Sinha desired to 
give evidence to show how all sums were 
dealt with by his client, but the Magistrate 
refused to allow him to do so on the ground | 
that the case did not and could not turn on 
a guestion of account. Nevertheless the 
Magistrate has based his judgment finally 
onan incomplete account and is convinced 
that Sinha is guilty, because he failed to 
account for the whole of the sums withdrawn 
from the loan account. 

According to Sinha the partners met on 
January 25, to settle the account for 
1931, and the entry of Rs. 90,000 was made 
representing the debit balance on fatka 
transactions for the year. With regard to 
further claims pending on account of fatka 
by <Kishenlal, Gopiram and other firms 
Girdharilal and Murari suggested repudia- 
tion and reliance onthe defence that they 
were gambling transactions. -Sinha refused 
and inorder to bolster up this dishonest 
plea he has been repudiated and prosecut- 
ed by this partners. The prosecution 
admit that he was not turned out of the 
office until four days after his alleged con- 
fession. 

This trial was unsatisfactory for several 
reasons, In the first place the charge itself 
was seriously defective. The essential ele- 
ment whichforms the gist of the offence 
under s. 405 was omitted, namely, the allega- 
tion of entrustment. 

It is true that such an omission is not fatal 
if ithas not occasioned a failure of justice 
(s. 225 and other sections of the CriminalPro- 
cedureCode.) It is difficult however, to say 
this with any certainty. Theomission was 
not due simply to error. The prosecution 
were not able evenup to the end of the 
hearing on appeal, to state with certainty 
or particularity what wasthe nature of ‘the 
entrustment which they sought to charge, 
norby whom, nor when, such entrusiment 
was made. 

The difficulty arises owing to the admitt- 
ed fact of partnership. In In re Lalchand 
Roy (1) the court held that in a case of 
partnership the gist of the offence of crimi- 
nal breack of trust, viz., dishonest misappro- 
priation is wholly wanting, the accused 
being a part owner of the property. But it 
was decided by a Full Bench in Queen v. 
Okhoy Coomar Shaw (2) that the words of 
s. 405 are large enough to include the case 
of a partner, if itbe proved that he was in 

.(1) 9 W R37 Or, f ° 

(2) 13B L R 307; 21 W R59 Or, © o 
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fact entrusted with the partnership property 
or with dominion overit and has dishon- 
estly misappropriated it or converted it to 
hisown use and this decision has been 
followed without further discussion in some 
other cases. 

We have no doubt thatit is correct so 
far as it goes but no indication is given 
in the judgment to showhow or in what 
circumstances a partner canbe said to have 
been entrusted with partnership property 
or with dominion over it orto have mis- 
appropriated or converted it and it is 
difficult to conceive how such a situation 
could arise. The learned Judges did not 
decide that such a situation had arisen 
in that case, but only that ifitdid arise 
on appropriate facts, then the section was 
wide enough to cover it. 

A partner who receives money belonging 
to the partnership on account of himself 
and his co-partners, does not do so in a 
fiduciary capacity: Piddocke v. Burt 


No criminal prosecution is sustainable 
by one partner against another for stealing 
or embezzling or obtaining by false pre- 
tences.or misappropriating the property. of 
the firm: Lindley on Partnership, 9th 
Edition, p. 559 and the cases referred to 
in note (a) especially R. v. Loose (4) ; (steal- 
ing) R. v. Evans (5) (false pretences) and R. v. 
Bren (6) (embezzlement). This disability 
hasbeen removed in England by 31 and 
32 Vic.C.116 now replaced by s. 40 (4) 
of the Larceny Act 1916, but no similar 
legislation has been enacted in India. 


Partners are joint owners of the partner- 
ship property, that isto say, of the common 
stock [s. 253 (1), Indian Contract Act]. Each 
partner is co-owner of the whole of this 
common stock, though he receives or pays 
ashare only in profits and losses arising 
therefrom and though his share inthe part- 
nership property is only the value of his 
original contribution increased or dimi- 
nished by his share of profit or loss. It is 
difficult therefore, to conceive how he can 
be entrusted with or with dominion over 
his own property or how he can dishonestly 
misappropriate if or convert it to his own 
use, i an 


(3) (1894) 1 Oh. 343; 63L J Oh, 246; 70 L T 553;. 42 
W R 248. 

ea) 29 LJM 0132;8 W R 422; 6 Jur.(n, 8.) 

3; 2 2. 


254; 8 Cox. O C 30 
@ (1863) 9 Jur. (N. 8,) 184 


6) (1861) 9Oox. O O 398; 12 W R 107; 9L T452; 
3, L J M Ó 59. PIRSA 
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In Emperor v. Jagannath Raghunath Das 
(T), Sir John Beaumont, C. J., seems to have 


` realised these difficulties but held that a 


partner might be entrusted with dominion 
over the partnership property. We are 
unable to appreciate the distinction which 
hedrew. The English cases were not cited 
to the court nor were the incidents arising 
from the law of partnership discussed in the 
judgment. Moreover the decision is marred 
by the fact that the learned Judge’s mind 
seems to have been much affected because 
the accused himself did not give evidence 
torebut the charge or to show that his in- 
tention was honest. It must have escaped 
the learned Judge’s attention that our pro- 
cedure does not provide the accused with 
any suchoppportunity and to require him 
to defend himself offends against the 
fundamental presumption which underlies 
the administration of the Criminal Law both 
here and in England. 


In the present case clearly there was ‘no 
entrustment of dominion, becausethe pro- 
secution case is that Sinha acted without 
authority. The learned Counsel who has 
appeared forthe prosecution has invited us 
to avoid the difficulty of entrustment by 
convicting the accused under s. 403. 
This however would not remove the diffi- 
culty arising from the necessary element 
of dishonest misappropriation or conver- 
sion. 

Even if it were possible dishonestly to 
misappropriate or convert one’s own prop- 
erty, it isclearthat inthe present case 
the fatka contracts were made in the name 
of the firm. Girdharilal and Murari held 
Sinha out as having authority to make 
such contracts and prima facie the firm 
was liable uponthem. It is equally clear 
that Sinha used the money drawn from the 
loan account to meet these liabilities. 
There is no sufficient evidence on the 
record to enable us to say that these were 
gambling transactions and void as such. 
That would dépend upon the formof each 
contract and the intention of the parties 
about delivery. Prima facie the contracts 
were valid and enforceable, 

In ss. 403 to 409, Indian Penal Code, which 
deal with criminal misappropriation and 
criminal breach of trust many classes of 
persons are specifically mentioned but no re- 
ference is made to partners, either in the sec. 
tions or in the numerous illustrations thereto, 


(7) 136 Ind. Cás, 493; 33 Bom. L R 1518; AIR 
1932 Bom. 57; (1932) Or, Cas, 81; 33 Or, LJ 317; Ind, 
Rul. (1332) Bom 189. 
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The latter refer to persons entrusted 
absolutely with property of another, and 
not to property which belongs either partly 
or wholly to theaccused. Thisalone affords 
striking confirmation of the view, that 
the sections are not intended to apply to 
partners. . 
Another unsatisfactory aspect of this 
trial was that the principal witnesses for 
the prosecution were not heard by the 
Chief Presidency Magistrate who convicted 
the accused. The trial commenced before 
the Additional Chief Presidency Magistrate 
on February 25, 1932. Afterthe whole 
of the witnesses for the prosecution had 
been examined in chief, charges fram- 
ed, cross-examination practically concluded 
and the trial after numerous adjournments 
had extended to June 1, 1932, the com- 
plainant Girdharilal was absent on account 
of illness. At the previous hearing he 
had been severely pressed in cross-examina- 
tion and had been compelled to make admis- 
sions which largely discounted, if they did 
not destroy entirely, his reliability as a 
witness of truth. The trial was adjourned 
for a week when the complainant filed a 
petition under s. 526, Criminal Procedure 
Code, asking for an adjournment to enable 
him to apply for transfer. No reasons 
were given or even suggested for this 
sudden desire to have the case tried by 
another Magistrate. 
Meanwhile the Magistrate heard some- 
thing about the complainant which made 
him unwilling to try the case further and 
he requested the Chief Presidency Magis- 
trate to transfer it to his file. Thereafter 
the Chief Presidency Magistrate asked the 
accused whether he claimed a trial de novo. 
His Counsel was thus placed in a dilemma. 
Hither he had to pursue the futile task of 
cross-examining all the witnesses over again, 
well-primed as they would be after their 
previous experiences or he had to let the 
Magistrate decide the case without hear- 
ing the principal witnesses for the pro- 
secution. Such wasthe Gilbertian situation 
created and such is the embarrassment 
which the complainant is able to inflict 
upon the accused by means of this iniquitous 
section which still disfigures the Code 
though some of its worst features have 
been removed recently by amendment, 
Such a trial cannot be satisfactory nor 
for similar reasons can a new trial repair 
the damage. We are. not unmindful that 
similar results follow from necessary 
transfers of Judges and. Magistrates. The 
remedy is to reduce their number to those 
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which death alone renders unavoidable, 
provided thatin every other case the Judge 
or Magistrate shall complete all pending 
trials before jhis transfer and confine s. 526 
to transfers made before the commencement 
of a trial. i 

Another unsatisfactory feature of the 
vase was the omission to call Abraham. as 
a witness. He was in Calcutta and avail- 
able throughout the trial. His evidence 
would have disposed of the case one way 
or the other and would have cleared up 
much that has been left obscure. If both 
the prosecution and the defence were 
unwilling to callhim, the Magistrate ought 
to have examined him. : 

In conclusion we observe that neither 
party came to court with clean hands. 
Both were quite ready to corrupt Abraham 
in order dishonestly to obtain favours from 
his firm. $ 

The onus lies upon the prosecution, and 
the proof in this case depends mainly 
upon the evidence of QGirdharilal. We 
cannot rely upon his evidence and in our 
opinion the onus has not been 
discharged. Consequently and for all these 
reasons this conviction cannot stand and 
we set it aside and acquit the accused, 

McNair, J.—I agree. 

N. Conviction set aside, 
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in ths property before its sale, and-which interests 
are: aflected by the fact of the property being sold 
and of its passing out from the judgment-debtor to 
the purchaser; who can come in under r. 90. [p. 424, 
col.i, 

bs Bee Agarwala, J.—The words “material irregular- 
ity” in ra 90, governed as they are by the words “in 
publishing or conducting it”, refer only to an ir- 
regularity in the procedure to be followed before a 
property is put up to sale, and r. 91 comes into 
operation in those cases where, in spite of the pre- 
scribed procedure having been regularly followed, 
property has been sold in which the judgment- 
debtor had no saleable interest) |p. 425, col. 2; 
p. 426, col, 1.] 

. Mr, B.N. Mitter, for the Petitioner. 

Kulwant Sahay, J.—This case has 
been referred to a Special Bench for a con- 
sideration of the question whether an 
‘auction-purchaser of a property in execution 
of a decreeis a person: “whose interests are 
affected by the sale” within the meaning of 
the words in O. XXI,r. 90, Civil Procedure 
Code. h ; 

: The factsare that in execution of a decree 
‘which: purported:to be a rent decree a 
certain holding was advertised for sale. It 
appears that certain co-sharers in the 
‘holding had not been made parties in the 
rent suit and they made an application 
under O. XXI, r. 58 ofthe Code with the 
‘result that the share of .the’ objectors was 
released from attachment.and sale. The 
sale proclamation, however, which related to 
the entire holding, remained as it was be- 
fore the objection and the sale took place 
in accordance withthe description of the 
property as contained in the sale pro- 
clamation. ‘The petitioner was the pur- 
chaser at the sale and soon after his 
purchase he ‘discovered that what he had 
‘purchased was not the holding as described 
-in the sale proclamation but only the right, 
‘title and interest of the judgment-debtors 
and that the property that he had purchased 
was subject to certain encumbrances. He 
accordingly made an application for setting 
aside the sale under O. XXI, r. 90, Civil 
Procedure Code. The decree-holder appeared 
and filed an application stating that there 
‘had been irregularities in the sale and that 
he and the auction-purchaser had come to 
an agreement thatthe sale might be set 
aside, that the purchase-money be refunded 
to the ` auction-purchaser and that the 
execution case be struck off so that a fresh 
: execution proceeding may be started. - 

The learned Munsif, however, referred to 
‘certain decisions of this court and held that 
an auction-purchaser is not entitled to apply 
-under O. XXI, r. 90 to set aside a sale and 

he accordingly rejected thé application.” On 
¡appeal fhe learned Subordinate Judge 
i e 


4. 


` 
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concurred with the opinion of the Munsif 
gnd held that in faceof therulings of the 
Patna High Court the application could not 
be entertained. The auction-purchaser thén 
came in revision to this court, and the 
application was first heard by a Single Judge 
who referred it tothe decision of a Division 
Bench. The Division Bench referred. the 
matter to the learned Chief Justice for 
reference toa Special Bench and the matter 
has now been heard by us. i ae 
The decisions of this court relied upon in ` 
the courts below are the cases of Khetro 
Mohan Datta v. Dilwar_(1) and Kartik 
Chandra Chatterji v. Nagendra Nath Ray (2). 
In the first case which was decided in the 
year 1918, Mullick and Thornhill, JJ., held 
that an auction-purchaser cannot apply . to 
set aside a sale except onthe ground that 
the judgment-debtor had nc saleable interest. 
No reference was made in- this case to the 
provisions of O. XXI, r. 90. Inthe second 
case which was heard in the year 1923, 
Mullick, J., sitting with Bucknill, J; 
reiterated the view taken by him in the 
first case. The provisions of O. XXI, r. 90 
were here considered and a decision of the 
Madras High Court (given in the year 1919) 
holding the contrary view: was also 
considered. The learned - Judges held 
that the words “interests affected by 
the sale” in r. 90 meant interests in 
the property existing before the sale and 
which have been adversely affected thereby. . 
Since thenit appears that so far as this 
court is concerned the question has not 
again been considered and the law so far 
as this province is concerned has been as 
enunciated by Mullick, J. f se 
In the Madras case referred to above,’ 
Gopala Krishnayya v. Sanjeeta Reddy (3), 
the learned Judges held that an auction- 
purchaser is a. person “whose interests are 
affected by thesale” under O. XXI, r. 90. 
They seemitobeof opinion that the word 
“interests” in r. 90 means interests in the 
property. and they held that the interests of - 
the auction-purchaser are affected by the 
sale inasmuch as he acquires an interest 
which he did not possess previovsly. The 
question came to be considered in. the. 
Allahabad HighCourt in Ravi Nandan’ 
Prasad v, Jagar Nath Sahu (4)and Walsh; - 
(1) 46 Ind. Cas, 614; AI R 1918 Pat 636; 3 PLI. 


516; 5P LW 151. eee 
(2) 74 Ind. Cas. 7.0; A I R 1924 Pat 319; 5 Ph 


41. ; 
(3) 55 Tnd. Cas 332; AT R1920 Mad 145; 11 LW 

184; (1950 M WN 159: 38M L J 298, < 
(4) 87 Ind: Cas. 278; A I R J925 All 459;.47 A 479; 

23: ALJ 233; LR6 A 229Qiy, |. map be 
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J., criticized the judgments of Mullick, J., 
inthe two Patna cases citedabove and 
held that thewords “whose interests are 
affected by the sale” -are wide enough to 
include the auction-purchaser. He was of 
opinion that the Madras Court had put rather 
a narrow interpretation on the word “inte- 
“Tesis” inasmuch as it treated the word as be- 
ing aninterest in the property which the pur- 
chaser had acquired by the sale. Walsh, 
J., was of opinion that there was no reason 
for limiting it to the notion of interests in 


the property sold, but that having 
regard to the fact that the 
plural word “interests” had been used, 


it covered all interests which ‘were affected 
by the sale, and that the auction-pur- 
cheaser’s interests were thus affected. 

The question then came for decision be- 
forea singleJudge of the Calcutta High 
Court in Surendra Nath Dasv. Alauddin 
Mistry (5). Mitter, J. considered the two deci- 
sions of the Patna High Court as well as 
decisions ofthe Madras and the Allahabad 
Courts cited above and was of opinion 
that the view taken in the Patna cases was 
the correct view: In the Rangoon High 
Court, Brown, J., held in Subramanian 
Chetiyar v. N. L. M. Chettyar Firm (6) that 
the Allahabad decision referred to above 
put the correct interpretation upon the 
words in r. 90; but his decision was upset 
by the Rangoon High Court in K. V. A.L. 
Chettiar v. Firm M. P. Maricar (7) where 
a Division Bench of that court agreed with 
the view taken by the Patna High Court 
and dissented from the view taken by the 
Madras and the Allahabad High Courts. 
In the Lahore High Court Shadi Lal, ©. J., 
and Broadway, J., in Nihal Chand Gopal 
Das v. Pritam Singh (8), agreed with the 
view taken by the Patna andthe Calcutta 
High Oourts and disagreed with the view 
taken by the Madras and the Allahabad 
High Courts. 

We have thus a conflict of decisions upon 
the point, the Patna, Calcutta, Lahore and 
Rangoon High Courts taking one view and 
the Allahabad and the Madras Courts tak- 
ing theother view. In this state of conflict 
of decisions the least that can be said is 
that the words used by the Legislature in 
r., 90 are ambiguous. It is open tous in 


MOR Ind. Cas. 156; A I R 1928 Cal 828; 49 O 
9) 105 Ind. Cas, 465; A I R 1927 Rang 301;5R 
KO) 114 Ind. Cas. 538; A I R1929 Rang 33; 6R 
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order to find oùt the intention of the Legis“ 
lature to examine what wasthe previous 
state of the law and whether the Legislature 
intended tomake any change in the law, 
Under the’corresponding provisions contain- 
ed in s. 311 of the Code of 1882, it had been 
authoritatively established by the decision 
of the Privy Council, Brij Mohan Thakur 
v. Uma Nath (9), that an auction-purchaser 
could not apply to set aside a sale on the 
ground of material irregularity, the words 
used in s. 311 being clear that it was only 
the decree-holder or any person whose im- 
movable property had been sold who could 
apply to seb aside asale. It had however 
been held by the courts that under s. 311 of 
the Code of 1882, other persons who had in- 
terest in the property, besides the person 


‘whose property was sold, could come in and 


apply for setting aside the sale under the 


‘provisions of the section. 


Did the Legislature intend by using the 
wordsin r. 90 of the present Code to change 
the law so far as the auction-purchaser was 
concerned? There can be no doubt that the 


words “whose interests are affected by the- 


sale” are very wide and following the 
ordinary meaning of the words an auction- 
purchaser can be said to be included as such 


‘aperson; but did the Legislature intend to 


to includehim? The provisions as regards 
setting aside sales are contained in O. XXI, 
rr: 89,90 and 91 of the present Oode. 
Rule 89 provides for setting aside sale on 
deposit of certain sums of money by any 
person either owning the property sold or 
holding an interest therein by virtue of a 
title acquired beforethe sale. Rule 90 pro- 
vides that a sale can be set aside on the 
ground of material irregularity or fraud in 
the publication and conduct of the sale, 
leading toa substantial injury to the per- 
son applying and the persons who can 


apply under this rule are decree-holder or ` 


any person entitled to share in a rateable 
distribution of assats or whose interests are 
affected by the sale. Rule 91 then provides 
for an application to set aside the sale by 
the purchaser und his right to do so’ is 
limited to the ground that the judgment- 
debtor had no saleable interest in the pro- 
perty sold. These provisions correspond to 
the provisions contained in ss. 310-A, 311 
and 312 of the Code of 1882. So far as rr.89 
and 91 are concerned there has been no 
alteration. The alteration has been made 
only in-r.90. Now, if it was intended that 
an auction-purchaser would be included 
within the words “whose interests are affect- 

(9) 2008; 19 I A 154;.6 Sar 245 (P O), : 
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-éd by the sale", there are was no reason to 
retain the provision contained in s. 312 of 
the Code of 1882 and to reproduce it as r. 91 
inthe present Code. If the purchaser was 
, -& person whose interests are affected by 
the sale, then he could apply under r. 90 
even on the ground that the judgment-debtor 
had no saleable interest. 

‘It-cannot be assumed that the Legislature 
omitted to notice that there was a provision 
inthe Code of 1882 contained in s. 312 and 
-that that provision was being reiterated in 
r. 91. It must have been a deliberate act 
of the Legislature to providefor application 
-by a purchaser toset aside thesale in r. 91 
and tolimit it only to the ground that the 
judgment-debtor had nosaleable interest 
in the property. Therecan be no doubt 
that it is open to usin order to find out the 
intention of the Legislature to see what the 
law onthe subject was before the new en- 
actment and whether the Legislature deli-. 
berately intended to alter that law: Abdur 
Rahim v. Abu Mohamed Barkat Ali (10) 
referred to by Mitter, J., in the Calcutta 

„case cited above. By making an express 
provision for an application by the auction 
purchaser in r. 91, Jam of opinion that the 
Legislature implied his exclusion from r. 90 
and after giving the matter my best con- 
sideration, I am of opinion that the view 
taken by Mullick, J., which was agreed to 
by Thornhill and Bucknill, JJ., in the cases 
cited above, is the correct view. The auc- 
tion-purchaser is not without his remedy, 
ashe has a-right to sue, for the exercise of 
which righthe has got a longer period of 
limitation and which right would be taken 
away if it be held that he can come in 
under r. 90, inasmuch as asuit by him would 
be barred under the provisions of r. 92. 

I would therefore answer the question 
arising in the case by saying that an auction- 

. purchaser is not a person whose interests 
are affected by the sale within the meaning 
of the words in O. XXI,r. 90 of the Code. 
Itis only persons who had any interest in 
the property before its sale, and which in- 
terests are affected by the fact of the pro- 
perty being sold and of its passing out from 
the judgment-debior to the purchaser whc 
can comein underr. 90. In the present 
case however, we find that the decree-holder 
as well as the auction-purchaser agreed that 
the sale should be set aside and in fact, 
the decree-holder also filed an application 


(10) 103 Ind: Cas. 361; A I R 1928P O16; 551A 
96; 650519; 9 PL T65; IL T40 Cali9; 27 L W 
339; 32 O W N 482: 26 Al. J 464; 54 M.L.J 609; 30 
Bom L R774; 48 CL J 55 (P 0). 
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to the effect thatthe sale might be set aside ~ 
and the execution case struck off without 
satisfaction and the judgment-debtor never 
objected to it. Under those circumstances, 
upon the application of the decree-holder 
agreed to by the auction-purchaser and not 
objected to by the judgment-debtor, I am of 
‘opinion that it was within the power ofthe 
court to seb aside the sale before it was con- 
firmed and in the present case the sale 
ought to have been set aside under the in- 
herent powers of the court on the agreement 
of the parties even though the application 
of the auction-purchaser was not maintain- 
able. The order of the court isthat the 
order of the court below will be set aside; 
the sale will also be set aside and the execu- 
tion case must be dismissed. without satis- 
faction. 

James, J.—I agree with the order pro- 
posed; but for reasons other than those 
set out by my learned brothe: Kulwant 
Sahay. When, this case was originally 
before the Division Bench, we would have 
accepted the authority of the decisions of 
the late Sir Basanta Kumar Mullick with- 
out questioning them, as bound by them, 
whether we approved of them or not if it 
had not been for the fact that the learned 
Judge before whom the case originally 
came had indicated some doubt regarding 
the correctness of these decisions by the 
manner of his reference of the case to a 
Division Bench. Now that it has. been re- 
ferred to a larger Bench for the express 
purpose of examining the basis of those 
decisions, it is not possible to avoid con- 
sideration of the question of whether they. 
ought to be followed in preference to the 
decisions of the High Courts of Allahabad 
and Madras. I need not again describe 
the effect of those decisions, which have 
been mentioned in the order recommending 
reference to a Special Bench. Two other 
decisions, Pritam Singh v. Nihal Chand 
Gopal Das (11) and Nihal Chand Gopal Das 
v. Pritam Singh (8), have been cited before 
us here, indicating a difference of opinion 
on the question among the Judges of the 
Lahore High Court in which the Division 
Bench accepied the view of Sir Basanta 
Kumar Mullick. But in my judgment the 
argument of Sir Cecil Walsh criticising 
the ground ofthe decision of Sir Basanta 
Kumar Mullick is quite unanswerable. To 
my mind the argument in support of Sir 
Basanta Kumar Mullick’s decision, which 
is based on the ground that any other view 


(11) 132 Ind Cas, 525: A.I R 1931 Lah. 630; Ind. 
Ru) (1931) Lah 62]; 32 P L R 933, ` | 
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would make r. 91 superfluous resis on two 
mutually repugnant propositions. The 
first is that the framers of the rule were so 
extremely careful to avoid anything like 
surplusage in O. XXI, as a whole, that if 
they had meant what they had said in-r. 90, 
they would necessarily have repealed 7. 91. 
The second proposition isthat they were so 
careless- in their amendment of r. 90, that 
Sir Cecil Walsh, Sir Shah Muhammad 
Sulaiman, the Judges of the Madras High 
Court and other Judges of the Rangoon and 
Lahore High Courts have been unable to 
discover their true meaning. The correct 
manner to interpret the rule appears to 
me to assume that r. 90 as amended 
means what it says; and if this interpre- 
tation rendersr. 91 superfluous, the matter 
must be left at that. The provisions of the old 
Code strictly limiting to certain persons 
the right of preferring an application to 
set aside a sale on the ground of material 
irregularity or fraud in publishing or con- 
ducting it were repealed by the new r. 90. 


Since the rule was so completely changed,’ 


we must take it as it stands: and in my 
judgment the view of Sir Cecil Walsh must 
be accepted, that decisions based on the 
oldrule no longer have any force since 
the new rule is certainly not a mere repeal 
and re-enactment of the old rule. Any 
person whose interests are affected by the 
sale may preferan application under r. 90. 
It appears to meimpossible to hold that the 
purchaser is not a person whcse interests 
are affected by a court sale. If I sell a 
horse to B it cannot be said that my 
Interests are affected and B’s are not. If 
the word “interest” is to be used in its 
narrower sense, it must equally be held 
that the interest of the auction-purchaser 
is affected by the transaction which brings 
him into existence. It certainly cannot be 
said that I was not affected by the act 
of the creator which brought me into 
existence: and J consider that an interest 
must be regarded as affected by a transaction 
which creates it as much as by a trans- 
action which extinguishes it. Hence I 
feelconstrained to hold with Sir Cecil 
Walsh and Sir Shah Muhammad Sulaiman, 
with the Madras High Court, that an auction- 
purchaser is a person whose interests are 
affected by the sale and who is entitled to 
m an application under O. XXI, 
r. 90. 

Agarwala, J.—I agree to the order 
proposed. With respect to the question 
whether an auction-purchaser is a person 
whose interests are affected by the auction 
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sale, I respectfully agree with the reasoning 
of Walsh, J., in Ravi Nandan Prasad v. 
Jagar Nath Sahu (4). It is not disputed 
that a judgment-debtor is a person whose 
interests are affected by the sale and I am 
unable to understand how a transaction 
which results in the ownership of property 
being transferred from the judgment- 
debtor to the auction-purchaser can be said 
to affect the interests of one and not of the 
other. It has been suggested that a sale, 
so far as the vendee is concerned, creates 
an interest but does not affect that interest 
and that the interest referred to in the rule 
is aninterest in the property which is the 
subject-matter of the sale. As has been 
observed by Walsh, J., ifthe word in the 
rule were “interest” there might have been 
something to be said for this contention, 
But the word used by the Legislature is 
“interesis”, and as has been pointed out in 
the case of Dhirendra Nath Royv. Kamini 
Kumar Pal (12), the word “interests” in 
r. 90, is not limited to a proprietary or 
possessory interest in the subject-matter 
of sale and does not exclude pecuniary 
interests. 

It has also been suggested that as .r. 91, 
specifically provides for the setting aside of. 
the sale at the instance of an auction-pur- 
chaser on the ground stated therein, an auc- 
tion-purchaser is impliedly excluded from 
the category of persons whose interests are 
affected by the sale within the meaning of 
r.90. Inmy opinionthe scope of these two 
rules is entirely different. Rule 90 provi- 
des for the setting aside of a sale on the 
ground of material irregularity or fraud in 
the proceedings which have led up tothe 
sale and prescribes the procedure to be 
followed by persons affected by such ir- 
regularity or fraud. Rule 91 applies how- 
ever toan entirely different state of affairs 
and provides a remedy in a case where a 
property has been put uptosale in which 
the judgment-debtor has no saleable in- 
terest and it providesthe procedure to be 
followed by the only person who is in- 
terested in having sucha sale set aside, 
viz., the auction-purchaser. It may how- 
ever be contended that the putting up to 
sale of a property which does not belong 
to the judgment-debtor is itself a material 
irregularity and is therefore covered by 
r. 90. But in my opinion the words “material 
irregularity” in r 90, governed as they are 


by the words “in publishing or conducting , 


it,’ refer only to an irregularity in the 


(1%) 84 Ind Cas. 119; A I R 1924 Cal 786; 510 
495; 28 O W N 899, 6 
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procedure to be followed before a property 
is put up to sale, and r. 91, comes into 
operation in those cases where, in spite 
of the prescribed procedure having. been 
regularly followed, property has been sold 
in which the judgment-debtor had no sale- 
able interest. -- 
N. Order accordingly 





. LAHORE HIGH COURT. . 
Second Civil Appeal No.-2486 of 1928. 
Apri) 11, 1933. - 
JAI LALAND AGHA HAIDAR, JJ. 
MUHAMMAD RAFIQ —PLAINTIFF 
—APPELLANT 
3 versus 
TA 1Z AHMAD AND orsaes—DaranDaxts— 
RESPONDENTS. 

“Custom (Punjab)—Awans of Shahpur District — 
Powers of alienation of ancestral pr operty—Declara- 
tory decree in favour of reversioners in respect of 
sale by proprietor—Cancellation of sale by mutual con- 
sent—Declaratory decree, if rendered useless—Prac- 


tice, 
Among the Awans of the Shabpur District, there 


is an unrestricted power of alienation of ancestral 
Pro erty. 

here after a suit by the reversioners in respect 
of a sale by a proprietor in favourof his son-in- 
law was decreed, the land was allowed:‘to be mutated 
back in favour of the vendor, the sale being cancelled 
by mutual consent: 

Held, that the decreein favour of the reversion- 
érs became useless and that it was open to the 
parties by mutual agreement tocancel the sale. 

Second Civil Appeal from the decree of 
the District Judge, Shahpur, at Sargodha, 

‘dated July 18, 1928, affirming that- of 
the Subordinate Judge, Second Class, Sar- 
godha, dated February 24, 1929. 

Mr. Mohsin Shah, for the Appellant. 

Mr. Akbar Ali, for the Respondents. 

Jai Lal, J.—The facts of this case are 
brief and simple. Faiz Ahmad sold the 
property in suit in 1918 to his son-in-law 
and the reversioners instituted a suit for 
a declaration that the sale shall not affect 
their reversionary rights. The suit was 
decreed in. May, 1919. Subsequent to this 
the property was mutated back by the son-in- 
law in favour of Faiz Ahmad which means 
that the- sale was cancelled’ bythe parties 
by mutual consent and in 1922 Faiz 
Ahmad made a gift - of the property in 
favour of his daughter. The reversioner 
Muhammad Rafiq has instituted the suit 
` out:of which this second appeal’ has arisen 

«to set aside the gift on the ground of in- 
“competency of Faiz Ahmad to make the 
same. The courts below have found that 
among the, Awans of Shahpur | District, 
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and the parties are Awans of .the Shahpur 
District, there is an unrestricted power of 
alienation of ancestral property. They have 
consequently dismissed the plaintiff's suit, 
thus upholding the gift. 

On this second appeal the only point rais- 
ed by Mr. Mohsin Shah on behalf of the 
appellant, the reversioner, is that the . dec- 
rees of the courts below ‘really have the 
effect ofnullifying the declaratory decree 
obtained by the reversioners in the previous 
suit. But it is clear that the decrees of the 
courts below have not led to that effect. On 
the other hand, the parties having can- 
celled the previous sale and placed them- 
selves in the same position in which they 
were before it was effected, the decree in 
favour of the reversioners practically be- 
came useless. No law has been quoted to 
show that it was not open to the parties 
by mutual agreement to cancel the sale 
under the circumstances and obviously 
there is no law to thateffect. In my opin- 
ion the decree ofthe trial Court is not open 
to any valid objection, and I would ous: 
miss this appeal with costs. : 

Agha Haidar, J.—I agree. 

N. Appeal dismissed. 





PATNA HIGH COURT. 
Criminal Revision Petition No. 172 of 10933; 
April 18, 1933. 
ROWLAND, J. 
DEO LAL MAHTON AND otazes— 
_ PETITIONERS 
versus 


EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898}, ss. 162, 
172—Police diary, when to be used—Facts found in 
diary, if can be used as evidence unless proved ‘by 
witness— Omission of some detail in note of a statement 
—E fect of. 

Under s, 172, Oriminal Procedure Code, a court 
referring to Police diaries is entitled to use "them not 
as evidence inthe case but toaid in such enquiry 
or trial. The meaning of this is that the court may 
on finding some fact “noted in the diary take advant- 
age: of this in order to put some necessary question 
to a witness in the box so as to elicit in evidence 
the fact which has been disclosed by the diary. The 
facts found in the diary arenot to be used unless 
or until they are properly brought on the record 
through the evidence of a witness. 

Entries of statements in the diary are notoriously 
very condensed and the omission of some detail in 
the note of a statement is not alwaysa sure indica- 
tion that such detail was absent from the statement 
and a court should not use such an 
absence as a contradiction without taking the evi- 
dence to prove that no such thing was stated, 


` Criminal Revision Petition against an 
order of the First Class Deputy Magistrate, 
Chapra, dated March 9,1983, . 5 


e i 
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Mr. H. P. Sinha; for the Petitioner. | 
Mr. B. N. Mitter, for the Crown. 
Order.—The four petitioners have been 
convicted under s. 379, Indian Penal Code, 
and were sentenced in the first instance 
each to -undergo imprisonment for two 
months and -on ' appeal the sentences werg 
reduced each to fifteen days, The pro- 
secution case in short was’ that the peti- 
tioners committed theft at night of plan- 
tains from the garden of Abdul Samad 
whose watchman; Tazamul Hussain, was 
the complainant in the case. The defence 
was that on account of enmity of one 
kind or another these accused have been 
falsely implicated and that in fact there 
had heen on the day before the night on 
which the prosecution alleged theft of 
plantains, a quarrel between the accused 
Jothu and Muhammad Banif, the son of 
Abdul Samad. Evidence was entered into 
both -by the prosecution and by the de- 
fence. | 
Hearing -appears to have concluded 
on January 31, 1933. The accused on 
-the same date put.in a petition for a 
local inspection whichwas held on Feb- 
ruary 5, 1933. Orders -were reserved for 
February 8, and on February 7, a 
further petition was put in on behalf of 
the defence asking that thecourt might 
callforand refer to the case diary of the 
Assistant Sub-Inspector to satisfy itself 
that the defence of a quarrel between 
Hanif, and Jothu was not an afterthought; 
but was stated by accused Mahabir to the 
Assistant Sub-Inspector onthe very first 
day of the investigation. The learned 
.Magistrate referred to the diary, but did 
not realise thatunders. 172 or s. 162, 
‘Criminal.Procedure Code, he was not en- 
titled touse. them as evidence. There is 
sometimes alittle misunderstanding as to 
the correct procedure in using Police diaries 
and statement of witnesses entered in 
` them. Under s. 172 .a court referring to 
such diaries ` is entitled to use them not 


as evidence. in the case .but to aid in'such . 


enquiry .or trial. The meaning of this 
is thatthe court may on finding. .some 
fact noted inthe diary take advantage of 
this in order to put. some necessary. ques- 
tion to witness in the box so as to elicit 
in evidence the fact which has been dis- 
closed ' by - the’ diary. Sometimes ‘it 
has been argued and is. apparently thought 
that mere referring to the diary is irregular. 
This isnotso but facts foundin the 
diary, it must be emphasised, are not to be 
-used unless or-unti] they are: -properly 
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“it. unsafe to admit 


. blows even ifthishad been the 


‘enquiry and 
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"” ‘brought on the record through the evidence 


of-a witness. Inthe present case if the 
Sub-Deputy Magistrate found in the diary 
material to show that the defence of the 
accused had been put forward at the” 
earliest stage, it was open to him 
to recall the Assistant Sub-Inspector and 
have the necessary questions putto the 
officer. Though of courseinthe circum- 
stances ofthiscase the accused were not 
entitled to insist on this as they had them- 
selves had the opportunity of putting 
such questions as they thought neces- 
sary in the  cross-éxamination of the 
Assistant Sub-Inspector. If the Magis- 
trate had.confined himself to observing 
that there was mention of quarrel in 
the diary, which is the fact,no one, I think, 
could have complained of prejudice. But 
the Magistrate has gone further. He has 
found that Mahabir’s statement referred 
the diary mentions a quarrel and 
mentions an assault on Jothu by Hanif, 
but does not mention assault by Jothuon 
Hanifin return but only abuse. The de- 
fence in court was -that there was both 
mutual abuse and mutual assault. This 
discrepancy between the statement as noted 
in the diary and the defence as led in court 


is made by the Magistrate the foundation of 


an argument that : 
ne defence is improving their story at every 
atep : 
„Entries of statements in the diary are 
notoriously very condensed and the omis- 
sion of some detail in the note ofa state- 
mentisnot alwaysa sure indication that 
such detail was ` absent from the state- 
ment; and certainly a court should never 
usesuchan absence asa contradiction 
without taking the evidence to prove 
that no such thing was stated. The 
Magistrate might also with advantage 
have remembered that eyen if the quarrel 
was genuine, Mahabiras a partisan of 
Jothu might quite probably. have thought 
in the first instance 
beyond ` abuse to 
case, JT 
; feel quite confident that in the 
present case there has not been” prejudice 
to the ‘accused with a possibility of a 
wrong decision arising out’ of it. The 
conduct of the accused in asking for a local 
then asking for referénce 
to the Police: diaries (though legally the 
latter petition was in wrong form) does “ 


that Jothu had gone 


cannot 


. rather suggest the conduct ‘of persons who 
` beliéve themselves to haye a good case of 
-wwhich-they hope’ to convincé the Magis- 
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trate if the fullest possible enquiry is 
made. I do not wishto express any opinion 
whatever us to the merits of the case 
which might prejudice the further pro- 


ceedings. 
I think, Ioughtto allow this applica- 
tion and setaside the conviction and 


sentence and direct a retrial unless the 
District Magistrate considers the case 
not sufficiently important to press the pro- 
secution. 

N. Order accordingly. 





PATNA HIGH COURT. 
Civil Revision PetitionNo. 609 of 1932. 
February 20, 1933. 
MACPHERSON, J. 
BURRAKUR CO., LTD.— DEFENDANT 
— PETITIONER 


VETSUS 
SACHINDRA MOHAN GHOSH—Ptarntire 
— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1905), O. VI, r. 17— 

Amendment of plaint applied for at late stage and 
substantially changing character of suit—Whether can 
be allowed. 
w A lease deed contained a provision to the effect 
that commission or royalty was to ke paid at a 
certain rate per ton on steam coal, rubble coal, hard 
coke and soft coke that would be raised or manu- 
factured from certain lands, but that no commission 
would be paid on dust coal. Ina suit for recovery 
of commission in respect of slack coal, it was con- 
tended that commission was payable only in respect 
of the classes of coal therein expressly specified. 
Thirteen months after institution of the suit, the 
plaintiff applied for amendment of the plaint -to 
admit of his claiming commission on coke manufac- 
tured from all coal, whether rubble, slack or dust, 
his particular point beiag that coal dust should bear 
commission : 

Held, that the amendment should not be allowed 
as it was raised ata late stage and as it would sub- 
stantially change the character of the suit. ` 


Civil Revision Petition from an order of 
the- Sub-Judge, Dhanbad, dated September 
26, 1932. 

Messrs B. N. Mitter and S. N. Banerji 
for the Petitioner. a 

Saiyid Hasan Imam and Mr. N. N. Roy 
for the Opposite Party. : 


Judgment.—The petitioner is defend- 
ant No, 2 in a suit brought by the Receiver 
of the Jharia Raj Estate for recovery of 
commission on coal raised and despatched 
by the petitioner or his predecessor in 
interest, defendant No. 1 (the original 
lessee now in liquidation’ from certain 
leasehold property. The suit substantially 
isfor recovery of commission in respect of 
slack ‘coal on the provision contained in 
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para. 6 of the lease which so far as relevant, 
runs as follows ; 

“You shallpay me commission or royalty at the 
raté of three annas per ton on all kinds of coal 
(except dust coal) that shall be raised or manufactured 
and despatched from or sold upon the said landa, 
that is to say, steam coal, rubble coal, hard coke and 
soft coke. No commission or royalty shall be paid 
an dust coal. . . . ." 4 


The material defence was that upon 
construction of the above provision, the 
royalty was payable only in respect of the 
classes of coal therein expressly specified, 
namely, steam coal,rubble coal, hard coke 
and soft coke,so that all coal and coke 
which might be despatched or sold other- 
wise than as steam, rubble, hard coke or 
soft coke isto betreated as coming within 
the category of dust coal which is expressly 
exempted from payment of royalty. The 
suit was brought on August 17, 1931, and 
issues were settled on the December 3, 
following. On September 19, 1932, the 
plaintiff applied for amendment of the plaint 
to admit of his claiming commission on 
coke manufactured from all coal whether 
rubble, slack or dust, his particular point 
being that coal dust sold or despatched or 
carried outside the leasehold property for 
the manufacture of coke and sold and 
despatched as such should bear commis- 
sion, Jt was vaguely averred that dust 
from the mine in suit had beed carried to 
Mauza Loyabad as the defendant company 
had installed a coking plant there. 
Loyabad is, it is stated, outside the lease- 
hold property in suit and the coal mining 
lease of that village is held at a fixed 
annual rent so that the plaintiff gets no 
royalty onraisings there. The defendants 
objected that. the amendment ought not to 
be allowed both because it changed the 
nature of the suit and becauseit was asked 
for at a late stage, the suit being ready 
for trial. The learned Subordinate Judge 
set out : 

There is raised an interesting question 
as to whether the plaintiff is entitled to 
royalty on coke manufactured elsewhere 
with the dust coal raised from.colliery in 
suit. Idonot think it proper to shut up 
(sic) this question by rejecting the prayer 
of amendment though it has been made at 
a late stage. In spite of the expediency 
of avoiding a multiplicity of suits, if appears 
to me that the amendment ought not in 
this instance to'have been allowed, both by 
being made at so late a stage and as it 
substantially changes the character of the 
suit. In the ordinary course the new point 
raised 13 months after the plaint was filed 


praa 
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will very greatly delay the trial. There 
must be new interrogatories and parties 
will take a long time to collect the evid- 
ence. The original suit has for some time 
been ready fcr hearing. Again the suit 
proceeds on the assumption that no com, 
mission is chargeable on coal dust and 
expressly sets out that plaintiff is entitled 
to commission on all coal except dust. It 
is inexpedient to express any opinion on 
the interpretation of para. 6 quoted above; 
but it cannot be denied that the inter- 
pretation placed upon it by the plaintiff 
himself when he brought his suit is prima 
facie reasonable. The important and 
perhaps the only issue between the parties, 
briefly put, would appear to be whether 
elack coal is or is not coal dust within the 
meaning of para. 6. 
` The proposed amendment has nothing 
to do with this question. It will introduce 
anentirely different question, namely, whe- 
ther the plaintiffis entitled’ to commiesion 
on what is admittedly coal dust in spite of 
the express provision that “No commission 
or royalty shall be paid on dustcoal”, when 
it is sold or despatched from the property 
for certain purpose. The fact that the 
question raised is interesting isnot a sound 
reason for allowing the application. Inmy 
judgment, in the circumstances I have 
set out, the amendment ought not to be 
allowed merely on that ground and in spite 
ofthe unreasonably latestage at which it 
was raised on the vague allegation of 
information and belief that coal dust had 
been carried outside the leasehold property 
for manufacture of coke. The rule is made 
absolute and the order under revision is 
set aside. with costs: Pleader’s fee five 
gold mohurs. f ; 

N. Rule made absolute. 





CALCUTTA HIGH COURT. 
Civil Appeal No, 428 of 1932. 
February 8, 1933. 

Mirter AND M.C. Gnose, JJ. 
KANAI LAL NANDY AND OTHERS— 

APPELLANTS 


versus 
TINKARI DE— RESPONDENT. 

Provincipal Insolvency Act (V of 1920), ss. 6, 9— 
Creditor's petition based on debtor's application for 
adjudication—Act of insolvency, when committed— 
Limitation, starting point of-~Creditor’s petition 
based on execution sale of debtor's property—Limita- 
tion, when begins. 

When an application is filed for adjudication of 
the applicant as insolvent, the act of insolvency is 
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committed by the filing of the application and a 
petition bya creditor toadjudicate him as insolvent 
must be filed within three months from that date, 
when such petition is founded on that act of in- 
solvency. The date of dismissal of the application is ° 
immaterial. Anupama Devi v. Gurudas Chatterjee 
(2), relied on. ; 

Where the act of insolvency on which a creditor 
bases his application for adjudication of the debtor 
as insolrent, is a sale in execution of certain pro- 
parties of the debtor, the application should be filed 
within three months from the date of the sale and 
not from the date of confirmation of the sale. 


Messrs. Atul Chandra Gupta and Nani 
Bhusan Mukherjee, for the Appellant. 

Messrs. Kshitish Chandra Chakravarty, 
Panchanan Ghosal and Nalini Kumar 
Mukerjee, for the Respondent. 

Mitter, J.—This is an appeal by one 
Kanai Lal Nandy and others who have 
been adjudicated insolvents on the petition 
of a creditor who is a respondent before us. 
In this petition of the creditor two acts of 
insolvency were alleged: (1) the two appel- 
lants filed a petition for adjudication as 
insolvents in the court of the District Judge 
of 24-Pargannas on January 5, 1932 and 
thus committed an act of insolvency which 
continued from January 5, 1932, to March 
14, 1932, the date on which it was dismissed 
for default; and (2) that some of the pro- 
perties of the appellants had been sold in 
execution of the decree ofthe First Munsif 
for payment of money in certain execution 
cases on January 18, 1932. The present 
application of the petitioning creditor was 
made on April 9, 1932. The appellants 
objected to the said petition on the ground, 
amongst others, that the petition before 
insolvency is time-barred inasmuch as the 
act of insolvency as alleged by the said 
creditor in para. 8 (a) of the petition took 
place more than three months before the 
filing of the petition of insolvency and also 
on the ground that assuming that the sale in 
execution of the decree for money was 
an act of insolvency the sale having 
taken place more than three months be- 
fore the filing of the creditor's petition, the 
said petition is barred by limitation. 


The learned District Judge was of opi- 
nion that the petition of the petitioning 
creditor was not time-barred apparently in 
the view that the petition of the creditor 
was filed on April 9, 1932, within three 
months from the date of the dismissal of the 
appellant’s petition for insolvency for non- 
prosecution on March.14, 1932. Against 
this order of adjudication the present ap- 
peal has been brought and it is contended 
by Mr. Gupta, who appears for the appellant 
that the order of the District Judge ige 
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` wrong. He argues that under the provisions 
of s. 9, cl. (e), Provincial Insolvency Act, 
the act of insolvency which is based on 
the applicaticn of the appellants to be ad- 
‘judicated as insolvents has occurred be- 
' ‘yond three months before the presentation 
of the petition and consequently having 
regard to the provisions of s. 9, cl. (c) the 
present application of .the petitioning 
creditor is barred. He argues that as soon 
as the petition was filed by the debtor the 
appellant's act of insolvency was committ- 
ed and the petition of the petitioning 
creditor should have been filed within three 
months from that date. In support of this 
contention he has relied on a passage in 
the Tagore Law Lectures on Insolvency by 
the Right Hon'ble Sir Dinshaw Mulla which 
occurs at p. 95 of the said book, The learn- 
ed lecturer points out that a debtor com- 
mits an act of insolvency if he petitions 
to be adjudicated insolvent. The presenta- 
tion of the petition by the debtor is in 
itself an act of insolvency. He does not 
cease to be so even if the petition is dismiss- 
ed and any creditor may present an insol- 
vency petition against a debtor founded on 
this act of insolvency. But it must be 
done within three months of the date on 
which the debtor presented his petition. 
In support of this view reference is also 
made to a decision of this Court given with 
reference to somewhat identical provisions 
of the Presidency Towns Insolvency Act. 
.: In the case of Anupama Devi v. Guru- 
das Chatterjee (1), Buckland, J., sitting on 
_the Original Side. of this Court held that 
the fact of the presentation of the petition 
for insolvency by the debtor was an act of 
insolvency and not the fact that it would 
remain on the files of the Court for disposal 
and that time must run from the date of 
the presentation of the petition. This would 
appear from the bottom of p. 1274* of the 
report which states what was held by Buck- 
land, J. An appeal was taken to the High 
Court on its appellate side and apparently 
the learned Counsel did not think it right 
to challenge this proposition as laid down 
by Buckland, J., in that suit. We are of 
opinion therefore, that the view taken by 
the learned Judge is wrong and that so 
far as this act of insolvency is concerned 
. the act occurred beyond three months from 
the date of the presentation of the applica- 
tion of the appellants to be adjudicated 
insolvents the present petition of the credi- 
tor is barred. Mr, Chakravarty -who ap- 
| (D 131 Ind, Oas. 590; AIR 1931 Cal 246;57 O 
1274; IndeRul. (1931) Oal. 478. 2. 7 Ut 
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pears for the respondents contends that it 
was open to the learned District Judge 
to extend the period of four days from 
April 5 to April 9, under the provisions of 
s. 78, Provincial Insolvency.Act, which, a8 
he points out is a new section and is nob to 
be found in the Presidency Towns Insol- 
vency Act.” The difficulty in accepting this 
contention is that this case was never 
made in the Court below. It depends on 
facts and the appellants might rightly say 
that this ought not to be entertained m 
the Court of Appeal as it is dependent on 
facts which require to be investigated. We 
are not therefore prepared to allow this 
point to be raised as there is no indication 
of the point either in the petition for insal- 
vency or in the judgment of the learned 
District Judge. 


The second act of insolvency alleged is 
that some of the properties ofthe appellants 
had been sold in execution of a decree 
and that this petition of the petitioning 
creditor is within three months of that date 
and therefore having regard to the provi- 
sions of s. 6, cl. (e), Provincial Insolvency 
Act, the application of the petitioning 
creditor should be allowed. It is pointed 
out however, on behalf of the appellants that 
the sale in execution of the money. decree 
took place on November 23, 1931 as will 
appear from the order sheet which is to be 
found at the last page of the paper-book. 
This act of insolvency also was commiltad 
beyond the period of three months and. is 
barred under the provisions of s.9, cl. (e) 
of the Act. It is argued however for the 
respondents that the sale was not confirm- 
ed till January 18, 1932 and consequently 
the act of insolvency alleged in s. 6, cl. (e), 
must be taken to have occurred not. on the 
date of the sale, but on the date of the œn- 
firmation of the sale and if that view is 
taken then the petition-of the creditor is 
within time and in support of this conten- 
tion reference has again been made: on 
behalf of the respondents to a passage in 
Tagore Lectures of Sir Dinshaw Mulla at 
page 93, where the learned author says 
with reference to an act of insolvency 
mentioned in cl. (e) that the act of insol- 
vency not being an act of the debtor runs 
from the time when it is completed, that is, 
from the moment after the completian of 
the sale. The learned author does ‘not 
state that the word “completion” there is 
equivalent to “confirmation of the sale”, 
A sale is complete as soon as property is 
knocked down and purchased by somebody; 
confirmation comes later, There ig. ng 
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authority for the contention that when 
8.6, cl. (e), says that the act of insolvency 


occurs when the property is sold, we must. 


read into the language of the statute as if 
the words were “‘when the sale was con- 
firmed.” The Legislature knew the distinc- 
tion between “sale” and “confirmation of 
a sale” and it has used language which 
will go to show that the act of insolvency 
is committed as soon as the property is sold 
and undoubtedly the. property was sold on 
November 23, 1931, that is beyond three 
months from the presentation of the peti- 


tion out of which the present appeal arises. . 
- The result is that the order of the learn-' 


ed District Judge must be set aside and 
the petition of the petitioning’ creditor must 


be dismissed. There will be no order as tò 


costs. 
M. C. Ghose, J.--I agree. 


“NA. Order set aside. 


—_—— nan 
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4 PATNA HIGH COURT. i 
, Second Civil Appeal Nos. 312 and 410 
g of 1931. 
è December-14, 1952. 
a . - JAMES, J. 
DHANUKHDHARI SINGH AND ANOTHER 
Soo pnan —ÅPPELLANTS 
. an VETEUS : 
: Musammat, BIBI AMMA AND orHers— 
ance RESPONDENTS. 
Landlord and tenant—Entry in Record of Rights— 
Landlord responsible for maintaining irrigation work 


—Entry, if can be used to impute liability to landlord ` 


—Suit for recovery of arrears of rent—Failure of 


landlord to maintain irrigation works—Tenant, if .. 
can claim abatement of rent—Bengal Tenancy Act 


(VIII of 1885), ss. 88, 52 (6). 


An. entry in the. Record of Rights describing the ` 


landlord's responsibility. for maintenance of the 
irrigation works can be used to impute liability to 
landlords. Independent proof of some special contract 
between the particular tenants and their landlords 
by which the landlords undertake to do their duty 
in their respect is not necessary. . 

On the failure of a landlord responsible for the 
maintenance of irrigation works, to maintain them, 
the tenant can, in a suit for arrears of rent, claim for 
abatement of rent by way of defence and the claim 
for abatement of rent depends rather upon the con- 
sequence of the neglect of irrigation works than on 
the neglect independently of consequences. Sukhi aj 
Rai v. Ganga Dayal Singh (2), referred to. 


Mr. Dasu Singh, forthe Appellants.’ - 
Mr. A. N. Lal, for the Respondents. 
. Judgment.— These 


ofa suitfor recovery of arrears ` of rent. 


The Record of Rights contained an entry , 
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to the effect that -the éxisting rents were 
pay ble only so long as the existing facilities 
for irrigation were maintained by the 
landlord; and the defendant pleaded that 
the landlord had totally neglected the 
irrigation work of the village with the 
result that his land had become complete- 
ly unproductive. The learned Subordinate 
Judge accepted toa certain extent the 
evidence of the defendant, finding that 
the landlord had been neglecting the work 
of irrigation, but he found also that the 
bhit land for which cash rent had been 
payable frcm a very early period did not 
require irrigation. He therefore, gave a 
decree for the amount of rent which had 
been payable for that bhit land; while he 
disallowed the claim for rent payable for 
other land. For this latter description of 
land he held that the defendant was 
entitled to withhold ‘rent and so dismissed 
landlord’s claim. Both 
parties appeal from the decision of the 
learned Subordinate Judge. 

The learned Advocate for the appellant 
argues that the learned Subordinate Judge 
had not sufficient material before him to 


‘ discriminate between the bhit land which 


holding and the other 
on his finding 
the learned Subordinate Judge ought to 
have dismissed the suit completely. On 
behalf of the Jandlord-appellants the same 
argumentis taken, but the inference which 
would bedrawnisthat the ledrned Subor- 
dinate Judge ought not to have allowed 
any abatement of rent at all. The learned 
Advocate also suggested that although 
the Record of Rights may say that the 
existing rents are payable only so long 
as the facilities for irrigation are maintain- 
ed in proper order, the onus is upon the 
defendant to prove a specific contract to 
that effect between himself and his land- 
lord. He cites the decision in Pratap 
Narain Singh v. Nathan Singh (1) as 
authority for his contention that in the 
absence of proof ofthe terms of the. 
original tenancy, or of a custom by which 


forms the ancient 


the landlord must provide irrigation faci- | 


lities the tenant is not entitled to suspen- 
sion ` of rent in respect of a nakdi 
holding - on the ground that the landlord 
has failed to... . maintain the water 
channels providing facilities for irrigation. 


“In that case the Khatians showed that the , 


landlord was responsible for maintain- . 


-(1) 79 Ind. Cas, £58; A IR 1924 Pat €05; (1924) 
Pat 173; 5P L T629, rT Jet 
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ing the irrigation works; but it appears 
that this entry had reference only to 


bhaoli holdings and not to land held on cash 
rént. 

In the present instance it is to be ob- 
served in the first place that the entry in 
‘the Record of Rights does not, on the face 
of it, say that the tenant is entitled to 
suspend payment of rent completely if the 
landlords should neglect their duty in the 
matter of maintaining irrigation works. 
It merely says that the tenant is only 
liable to pay the existing rent so long as 
the irrigation works are maintained. The 
landlords did not inthis case attempt to 
make out that it was not their duty to 
maintain the irrigation works, but they 
attempted unsuccessfully to show that the 
work had been done; and it certainly 
cannot be suggested in view of the entry 
inthe Record of Rights that the lower 
courts ‘were not justified in finding that 
the landlord was reponsible for the main- 
tenance of the irrigation works. The 
entry describing liability to pay the 
existing rent as dependent on the main- 
tenance of irrigation facilities is appa- 
rently apt to be misunderstood. It 
clearly does not mean that merely be- 
cause the landlord may fail to maintain 
some particular work which dces not affect 
the tenant whose rent is in question, the 
tenant would be entitled to claim abate- 
ment of rent; nor does it mean that the 
tenant will be entitled as of right to with- 
hold payment of rent altogether merely 
because there has been some slight 
deterioration in facilities for irrigation. 
The claim for abatement of rent by way of 
defence onthe ground that irrigation works 
have been neglected is based on theallega- 
- tion that the holding has deteriorated from 
neglect of gilandazi; and it is on the 
failure of the crop as a result of such 
deterioration that the claim for abatement 
must ultimately rest whether the cause of 
the deterioration is that the land is under 
water, as in the case of Sukhraj Rai v. 
Ganga Dayal Singh (2), or whether the 
cause is that owing to the landlord's neglect 
of hisduty it has been impossible to grow 
a Crop. 

The suggestion of the learned Advocate 
for theappellant cannot be accepted that 
an entry in the Record of Rights describing 
“the landlord’s responsibility for mainten- 
ance of the irrigation works cannot -be 


(2) 63 Ind. Cas. 219: A I R1922 Pat. 169; 2 PLT 
86996 P L J 665; (1922) Pat 132, ` 


BULAQI MALU ABDUL KARIM. | 


14510 
used to impute liability to landlords unless 
there isindependent proof of some special 
contract between the particular tenants and 
their landlords by which the landlords 
undertake to do their duty in their respect. 
Inthe present case the evidence of the de- 
fendant was to the effect that his land had 
been: rendered totally unproductive owing 
to the failure of irrigation facilities. The 
learned Subordinate Judge says that he 
believes the defendant; but his belief is 
evidently qualified by some doubt since he 
has found that the old bhit land did not 
require irrigation. It is argued on behalf 
of the defendant that this finding is based 
on no evidence; but it is to be supposed 
that the learned Subordinate Judge dis- 
covered this from examination of some 
evidence on the record probably from the 
village map. In refusing to give a decree 
for the rest of the land the learned Sub- 
ordinate Judge did not err, if as appears 
to be the case, he believed the evidence 
of the defendant to the effect that his 
crop had totally failed owing to the deteri- 
oration of the arrangements for irriga- 
tion. 

As I have said, the claim for abatement 
of rent depends rather upon (the conse. 
quence of the neglect of irrigation works than 
on the neglect independently of conse- 
quences. The learned Subordinate Judge 
did accept the evidence of the defendant 
to the effect that his crop had failed-owing 
to neglect of gilandazi by the landlord, so 
far as the bhit land of the second-holding 
was concerned though he did not accept 
it so far as the other bhit land was concern- 
ed. In that view of the action of the learn-~ 
ed Subordinate Judge his decree must be 
supported. The decision of the lower Court 
is accordingly affirmed and both of these 
appeals are dismissed. 

N. Appeals dismissed. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 2969 of 1925, 
April 27, 1933. 
CoLDSTREAM AND Jar LAL, JJ. 
BULAQIMAL.anD aNoTHER—PLAINTIFFS 
— APPELLANTS 


VETSUS 
ABDUL KARIM AND OTARRS— DEFENDANTS 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. I, r. 8, O, 
XXII, r. 4, O. XLI,r. 33—Party represented under 0. I, 
r. 8—Death —No abatement—Appeal—Partý not filing 
appeal or cross-objection—Interference under Q, XLI 
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T. 88—~Discretion of court—Mortgage by co-owner—. 


Partition—Substitution of securities —Interest—Com- 
pound interest at 2 per cent. per month, whether 
penal— Power to reduce 

Where inasuita person has been represented by 
another under O. I, r. 8, Civil Procedure Code, his 
death will not cause abatement of the suit. Maharaja 
of Faridkot State v. Anant Ram (4), referred „to. 
[p. 435, col. 1.] 

Where a party has aright to invoke the assistance 
of the court either by filing -an appeal or cross- 
objections and has failed to avail himself of such 
right the court will very rarely and then only for 
very cogent reasons interfere with the decree of the 
trial court under O. XLI, r. 33, Oivil Procedure Code, 
Sri Ranga Tathachariar v. Srinivasa Tathachariar 
(6) and Rukia v. Mewa Lal (7), relied on. Mahmud 
Hasan v. Lauti Ram (5), distinguished. Bhutnath 
Deb v Sashimukhi (8), referred to. [p. 435, col. 2.] 

Where a joint owner created a mortgage and sub- 
sequently there isa partition, the mortgage will be 
binding on the properties allotted to the mertgagor 
even in the hands of his transferees, Alla Bakhsh v. 
Gobind Ram (8) and Kishen Kishore v, Din Muham- 
mad 10), referred to. {p. 437, col. 2.] 

Where a mortgage deed provided for 2 per cent. 
per mensem compound interest and there was nothing 
to show that any undue influence had been exercised ; 

Held, that the courts would not be justified in reduc- 
ing the rateof interest. Balla Mal v. Ahad Shah (1) 
Aziz Khan v. Duni Chand (2) and Raghunath Prasa 
Sal v. Sarju Prasad Sahu (3), referred to, |p. 435, 


col. 1] 4 

First Civil Appeal from the decree of the 
court of the Senior Sub-Judge, Rawalpindi, 
dated June 8, 1925. 

Messrs. J.G. Sethi and Madan Lal Sethi, 
for the Appellants. 

Messrs. M. Monier, 
Basant Krishen, Sardari Lal and Shamair 
Chand, for the Respondent. A 

Jai Lal, J.—This appeal is by Bulaqi 
Mal and Ram Das,. plaintiffs. On Feb- 
ruary 16, 1920, they instituted a suit 
for the recovery of Rs. 70,000 on the basis 


of a mortgage deed which, they alleged, had. 


been executed in their favour on 
September 10, 1908, by Abdul Karim; 
defendant No. 1. By virtue of this mort- 
gage deed certain immovable property was 


mortgaged without possession for Rs. 10,000. 


and interest at 24 per cent, per annum with 
monthly rests was agreed to be paid. 


The property originally mortgaged is des- - 


cribed in the plaint andit is alleged that 
on the .April 22, 1909, the mortgagor 
Abdul Karim effected a partition . of the 
property which he . held. jointly with his 
father Nabi Bakhsh and that by virtue 
of this partition the property which is 
mentioned in Part 2 of the plaint came to 
the share of the mortgagor, the property 
originally mortgaged being described in 
Part 1. It is further alleged that after the 
partition the mortgagor Abdul Karim made 
certain alienations of the whole of the prop- 
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erty -which fell to his share, . on the parti- 
tion and that he was subsequently adjudicat- 
edan insolvent. Abdul Karim, the Offi- 


cial Receiver and the alienees from the, 


former and also from Nabi Bakhsh were 
made defendants in the case and the usual 
decree for sale of the mortgaged — property 
was claimed either with respect ‘to thé 
property originally mortgaged or in the 
alternative, of the property which fell td 
the share of Abdul Karim after the parti- 
tion. It is further claimed that if the 
amount dueto the plaintiff be not res 
covered by the sale of the property, then a 
personal decree be passed against the 
defendants. According to calculation made 
of the amount due to the plaintiffs accord- 
ing to the conditions of the mortgage deed 
Rs. 1,14,000 odd is alleged to be due but the 
plaintiffs profess to relinquish their claim 
for about Rs. 44,000 and pray for a decree 
for Rs. 70,000 only. : : 

It may be mentioned that a good deal 
of the property which fell totheshare of 
Abdul Karim after the partition was 
gifted by him to his wife Musammat 
Zohra Jan who also appears’ to. haye. 
alienated some of it and isin possessioi?, 
of the rest. Shealso is a defendant if thé 
sult. | ae 

This suit was defended by all the 
defendants on various grounds, the prin: 
cipal of which sofaras they are relevant 
to this appeal would appear in the course 
of this judgment. Generally speaking 
the alienees from Abdul Karim denied any 
knowledge ofthe mortgage and claimed to 
be alienees in good faith and for considera» 
tion. After some preliminary objections 
had been disposed of by the trial Court; 
pleadings were filed on behalf of Musammat 
Zohra Jan and Abdul Karim. The main 


` defence of Musammat Zohra Jan was that 


Abdul Karim wasnot a co-owner with his 
father Nabi Bakhsh of the property orig- 
inally mortgaged by him and therefore, 
there was no partition between the father 
and the son butthat Nabi Bakhsh made a 
gift of a portion of his property in favour 
of Abdul Karinrand therefore, the latter 
was not entitled tomortgage the property 
originally and that the. plaintiff's lien did 
not and could not extend or attach to. the 
property which wasso giventohim by his 
father and therefore, it was not liable to 
be sold in satisfaction of the alleged mort- 
gage. She also claimed thatthe gift in her 
favour by Abdul Karim was in lieu of the 
dower due to her. 

Abdul Karim admitted that he had exe- 
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cuted the mortgage in favour of the plaintiffs 
but denied that he was the owner of the 

“property which he mortgaged: on the other 

_ hand, he alleged ihat his father, Nabi 
Bakhsh, wes the owner. He stated that he 
was addicted toextravagance and drt- 
auchery andthe plaintiffs took advautage 
of his weakness and secured the mortgage 
from him by undue influence. He further 
pleaded that out of Rs. 10,000the mortgage 
money, he had received only Rs. 2,300 
which had been borrowed by him from the 
mortgagees previously and that they had 
foreed him to execute a mortgage deed 
for Rs. 10,000 in satisfaction of that debt. 
He also averred that interest at 24 per 
cent. per annum as mentioned in the mo:t- 
gage deed was not agreed to but the real 
agreement was for the.payment of interest 
at 6 percent. per annum, He also sup- 
ported the plea of his wife Musammat 
Zohra Jan that he was not joint with his 
father mor wasthere any partition of the 
property .but that his father gave him the 
property .some of which he subsequently 
transferred in favour of his wife and the 
rest. hesold to pay off the debis. He 

yadmitted liability for Rs. 11,482 as a debt 
‘due from him personally. 

It isnot necessary specifically to mention 
the pleadings of those defendants who are 
the transferees of the property which was 
originally mortgaged tothe plaintiffs and 
which by virtue of the alleged partition 
had remained with the father and has been 
alienated by him to them. 

. On these pleadings issues were framed 
and finally the Senior Subordinate Judge 
came tothe conclusion that Abdul Karim 
was owner of half the property -with his 
father. and thet he was thus entitled to 
mortgage his share in jit. He found 
_that a sum of Rs. 2,500. 
been proved to have been. paid as consi- 
deration onthe mortgage deed which he 
found had been obtained by undue infiu- 
ence. He considered that the rate of interest 


was heavy and that the plaintiffs should be - 


allowed simpleinterest at the stipulated 
rate of.24 per cent, per annum which accord- 
ing to his calculations came to Rs. 7,200. 
He consequently granted a decree to the 
Plaintiffs for Rs. 9,700 to. be realized by 
the sale of the property mentioned in Part 


2 of the plaint, that is, to say, the. property ` 


which had fallen to the share of “Abdul 
< Karim in the partition between him and 
his father. A preliminary decree for -sale 
of mortgaged property .was consequently 
passedy- Seo a a a a 
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From this decree the plaintiffs being dis- 
satisfied have presented this appeal and 
the ground urged cn their behalfis that 
the findings of the court below thatonly 
Rs. £,°(G was paid as consideration on. the 
morigage deed and that it was obtained 
by undue influence are wrong and that they 
are entitled to a decree for the full amount - 
of their claim, 4. e, Rs. 70,000. In view, 
therefore, of the findings of the Senior Sub- 
ordinate Judge and the fact that the plaint- 
iffs alone are the appellants before usit is 
not necessary to mention or to consider 
the other points raised by the issues. 

Issue No. l-was whether Abdul Karim- 
executed a mortgage deed and whether it 
was executed under undue influence and 
was without full consideration. The burden 
of proving the second partof this issue 
was placed andrightly soon the defend- 
anis. Abdul Karim had admitted the ex- 
ecution of the deeds its execution has been 
proved by the evidence of witnesses pro- 
duced ‘by the plaintiffs and the learned 
trial Judge also has held it proved. [His 
Lordship here referred to the evidence 
about consideration and proceeded]. In 
my opinion, therefore, the finding of 
the learned Senior Subordinate Judge on 
ihis part of the case is wrong andi would 
hold that the defendant has failed to 
discharge the burden which was rightly 
placed on him and the mortgage deed must- 
be deemed. to have heen executed by - 
Abdul Karim ‘voluntarily and on full 


receipt of full consideration as men- 
tioned therein. It may be mentioned 
that at the time of the execution 


of the deed Abdul Karim was of 2] or 
was . described. 
by his father to be 23 years of agein April, 
1909, when the document evidencing the’ 
alleged partition was executed. It also 
appears that the first dealing between the 
parties.started early in 1908 in the form of 
a promissory nole by thedefendant Abdul 
Karim infavour of the plaintiffs which 
pro-note was subsequently incorporated in 
another mortgage deed Ex. P-8 dated Febru- 
ary 25,1908. That deed also was register- 
ed. on the same date on which the docu- 
ment in suit was registered. The transac- 
tion between the parties cannot be styled. 
as unconscionable andeven if it were’ un- 
conscionable, that fact alone isnot saffi- 
cient toshift the burden of proof to the 
plaintifs by raising a presumption of’ 
undue influence, f h 
- With regard. tothe contention of the’ 
defendants that interest at the ` stipulated - 
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rate should not be awarded . to the plaintiffs, 
reference may be made to Balla Mal ve? 
Ahad Shah (1), Aziz Khan v. Duni Chand 
(2)and Raghunath Prasad Sahu v. Sarju 
Prasad Sahu (8), all judgments of their Lord- 
ships of the Privy Council. The Senior 
Subordinate Judge has awarded simple in- 
terest at the stipulated rate on the princi- 
pal amount found by him to be due to the 
plaintiffs and has refused to award 
compound interest. Having regard to the 
dicta of their Lordships of the Privy Coun- 
cil inthe cases cited above the plaintiffs 
would appear to be entitled to the full 
amount of principal and interest according 
to the conditions mentioned in the mortgage 
deed butas I have already stated they 
have voluntarily relinquished about 
Rs. 44,000 and have claimed a decree for 
Rs. 70,000 only. This amount, in my opinion, 
they were legally entitled to recover and 
the Senior Subordinate Judge should have 
decreed their suit accordingly. 

It may here be mentioned that Hari 
Chand, one of the defendants in the suit, 
who was a transferee of one of the properties 
against which the decree was claimed had 
died and his legal representatives not hav- 
ing been brought on the record within the 
prescribed time the appeal as against him 
wee held by us at the hearing to have: abat- 
ed. 
Uttam Chand, one of the defendants, also 
has died but he was represented by other 
defendants who were appointed to defend 
the suit on behalf of the other respondents 
under O. I, r. 8 of the Civil Procedure Code. 
Following Maharaja of Faridkot State.v. 
Anant Ram (4) we held that the death of 
Uttam Chand did not under the circum- 
stances result in the abatement of the appeal. 
as against him. 

On behalf of the respondents an attempt 
was made to attack the decree of the Senior 
Subordinate Judgeon the ground that the 
view of the learned Judge that there had 
been a partition between Nabi Bakhsh and 
Abdul Karim and therefore that the prop- 


(1) 48 Ind, Oas. 1; 124 P R1918; 35 ML J 614;16 
A L J 905; 23 O W N 233; 25M L T 55;180 PW 
R 1918; 290L J 165; 1 UP LR (P O) 25; 21 Bom’ 
L R 558 (PO) - 

(2) 48 Ind. Oas. 933; 
130; 165 P W R 1918 (P O.) 


(3) 82 Ind. Oas. 817; 3 Pat 279; A IR192%4 P O 
60; 5 PLT 72; 22 ALJ 105; 2Pat L R87; 19L: 


W 470; 34 MLT 57; 46M L J 610; 26 Bom L R 
595; 28 O WN 834; 11 O L J- 122; (1924) M W N 
638; 511A 101i; LR 5A(P 0) 206:10 O EA LR 
1395; 10 W N 210 (PO). : 

(4) 97 Ind, Cas, 338; 8 Lah 161; 8 Lah-L J 333; A 
1 K 1926 Lah 499; 27 P L R 576. ue AE 
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erty which fell- to the share of. Abdul 
Karim as a result of the partition is liable 
to be sold for the amount due to the plaint- 
iffsinthe hands of its transferee is erro- 
neous but. the appellants’ Counsel objected 
the right of the respondents to address us 
on this aspect of the case on the ground that 
they had filed no cross-objections under 
O. XLI, r. 22, Civil -Procedure Code. The 
respondent's Counsel, however, relied upon 
O. XLI, r. 33 and cited Mahmud Hasan v. 
Lauti Ram (5), which seems to support his 
contention that O. XLI, r. 33 confers a very 
wide power on theappellate court to follow 
such orders asit thinks proper in the -ends 
of justice even in the absence of cross- 
objections in cases like the present. The 
matter, however, is left to the discretion of 
the court and, in my opinion where a party 
has a right to invoke the assistance of the 
court either by filing an appeal or cross- 
objections and has failed to avail himself of 
such right the court will very rarely and 
then only for very cogent reasons interfere 
with the decree of the trial Court which is, 
attacked bythe opposite party by means of. 
an appeal. Sri Ranga Tathachariar v. 
Srinwasa Thathachariar (6) and Rukia v. 
Mewa Lal (7). The respondents, in - this: 
case if they were dissatisfied with the decree, 
and the conclusion of the Senior Subordi-. 
nate Judge could have appealed to this court 
or at least could have filed cross-objections :; 
and not having donesoI do not think this 
is a fit case in which we should exercise. 
our powers under O. XLI, r. 33 so as to de 
prive the plaintifis of the benefit of their 
decree by making a pronouncement against: 
the plaintifis at the instance of the defend-. 
ants considering that it is the plaintiffs 
alone who have presented this appeal with 
a view to get the amount awarded to them. 
enhanced. They have given no reasons for 
not moving this court in the ordimary way.. 
This view receives support from Bhutnath, 
Deb v. Sashimukhi (8). : 
Onthe merits of their objections the res-. 
pondents’ Counsel contended that . Nabi 
Bakhsh and Abdul Karim were not the 
joint owners of the property, that though the 
sale deeds were in their joint names the, 
consideration moved from the father alone 
as theson was a minor åt the time of the 
purchases and had `no' private, means, that 
(5) 97 Ind. Oas. 65; 49 A 224, BAB 
(6) 104 Ind. Oas, 472; 50 M 866; 26 L W 125; 53 
M Ld 189; 39M L T 234; AIR1927 Mad 801, 
(7) 111 Ind, Oas. 751; 51 A 63; AIR 1928 All 746; 


26 A L J 1139, 
(8) 68 Ind. Cas, 474; A I-R 1926 Cal 1012; 300 W 
hd 
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therefore, he müst be'deeined to be a benami 
purchaser ‘on behalf ofthe father. The sale 
deeds, however, being both in favour of the 
father and the son no question of benamnii 
purchase arises, Moreover, it is not proved 
that the son had no private property or 
money out of which he could pey cr his 
father could have paid on his behalf of the 
consideration for the sale in his favour. It 
must be remembered that the business was 
carried on bythe father and the sons inthe 
names of both and both used to work in 
the shop as appears from. the evidence 
given by the witnesses for the defendant 
himself. 

There is ample authority that under the 
circumstances the property which fell to 
theshare of Abdul Karim is liable even in 
the hands of the transferees from Abdul 
Karim, ‘as for instance Allah Bakhsh v. 
Gobind Ram (9) and Kishen Kishore v. Din 
Muhammad (10). But in view of my conclusion 
that this is nota case in which we should 
interfere with‘the decree of -the Senior Sub- 
ordinate Judge in favour of the respondents 
in'the-absence of an appeal or cross-objec- 
tions by them, it‘is not necsssary to con- 
sider: whether particular properties which 
have been held by the Senior ‘Subordinate 
Judge liable -to` be sold in satisfaction of 
the debt due to the plaintiffs are so 
Hable. í ie : 
` The only question on this appeal relates 
tothe amount which is recoverable by the 
plaintiffs on the basis of their mhortgagé and 
on this question Thaveheld that the plaintiffs 
are entitled to the full ariount claimed by 
them.. I woild, therefore, accept this appéal 
and incrédse the amount decreed by the trial 
‘Court in-favour of the plaintiffs ‘to Rs. 70,000 
and fix three ‘months from to-day for the 
payment of the amount by the defénd- 
ants. The usual prelitinary decree for 
‘Bale of mortgaged property 
up in-this ‘office as was dong in the trial 
Court but interest on the amount ‘déeréed in 
favour ofthe plaintiffs shall run from the 
date of the institution of the suit till realiza- 


tion at 6 per ‘cent. per annum only and the” 


parties shall bear their 
out. Cray | 

“Goldstfreahi, J.—Tagree, i 

‘As Appeal accepted. 
(9) 2 P R 1806 |... we : 
(10) A I R 1929 Lah 684, 


own costs throúgh- 
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5 ALLAHABAD HIGH COURT. 
-Civil Revision Applications Nos. 305 to 308 
of 1932. 

December 2, 1932. 
MUSERIT, Acra, O. Ji, AND Tom, J. 
PIARE LAL — APPLIJANT 


VETSUS : 
BHAGWAN DAS AND ANOTHER— OPPOSITE 
` Parties. f 

Civil Procedure Code (Act V of 1908), ss. 115, 158, 
0. VI, r.15 (2, 0. XXXII, 1.8 (a)—A pplication 
for leave to sue in forma pauperis— Verification not 
properly made— Dismissal of application, legality of 
—Chance to rectify defect to be given—Interference 
in revision, whether proper. 

Where an application for leave to sue in forma 
pauperis was rejected on the ground that the verifica- 
tion at the foot of the application was not in accord- 
ance with O VI, r 15 (2), Civil Procedure Code! 

Held, that it was the duty of the court, when it 
found that there was a defect in verification, to offer 
a chance tothe applicant to correct the verification 
aud that if that chance was not availed of, it was 
open to the court to reject the application. 

Held, also, that as the lower Oourt did not exercige 
its authority which it was bound to exercise in view 


5. 153, Civil Procedure Code, interference in, 
revision was proper, 


Section 115, Civil Procedure Code, does not limit 
the High Court's authority to interfere with the judg-, 
ment to a case in which a question af jurisdiction has 


arisen, 
Messrs. K. Verma and G. 3. Pathak, for 
the Applicant. 
Mr. B. Malik, for the Opposite Parties. 
Judgment.—These are four applica- 
tions in revision and are di-ected against 
four orders by which the petitions of the: 
applicant for permission to sue as a pauper 
have been rejected. It appears that the 
applicant Peare Lal filed four applications 
in the same court for permission to sue as a 
pauper. The applications were directed: 
against different opposite parties, The 
court below came to the conclusion that the. 
applicant was etititled to sue as a pauper, 
but was of opinion that his applications 
must be rejected because the verification at. 
the foot of the applications was not according 
tolaw. The applications did, as they should, 
take the form of a plaint and contain the 
necessary allegations that were required to 
be made in a plaint but were not so 
verified as a plaint should be. The law 
(O. VI, r. 15, Civil Procedure Code,) says: . 
“The person verifying shall specify, by reference 
to the numbered paragraphs of tle pleading, what- 
he verifies of his own knowledge and what he verifies: 
upon information received and believed to be true.” 
The verification contained in the.several, 
petitions was tothe effect that the statements: 
made were -true to the knowledge and. 
belief of the applicant. The applicant did. - 
not say which of the statements he verified 


- maintainable. 
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from his personal knowledge and which he 
verified from information received and 
pete to betrue. O. XXXIII, r. 5, says 
that: : 

“The Court shall reject an application for permiasion 
to sue as a pauper, (a) where it is not framed and 
presented in the manner prescribed by rr. 2 and 3, 
ete.” be 

Rule 2 referred to states that: 

“Every application for permission to suo as a pauper 
shall be signed and verified in the manner prescribed 
for the signing and verification of pleadings.” 

This meang that the verification should 
be in the manner indicated in O. VI,r. 15 
(2), Civil Procedure Code. The applicant 
has come up before us in revision. and 
says that the court ought to have directed 
an amendment of the verification and that 
if he had failed to correct the verification, 
then certainly it was open to the court below 
to dismiss his application. On behalf of the 
respondents (some of whom have not ap- 
peared) itis contended that no revision lies 
and the petitions in revision cannot be 
maintained. 

It has been held in several cases in this 
court that where a court admits an ap- 
plication to sue asa pauper and_ thereby 
converts the application into a plaint, no 
revision is maintainable 
validity of the order accepting the application 
for permission to sue asa pauper; but where 
the order is one rejecting the application 
and thereby putting an end to the proceed- 
ings before ihe court below, a revision is 
The latest case on this point 
is Sumatra Devi y. Hazari Lal (1). Then, 
it was argued by the learned Counsel for 
the respondent that the power of the High 
Court to interfere in revision is confined to 
a case of jurisdiction alone and the High 
Court cannot interfere if the Court 
below has committed an error of law 
or of fact. There can be no doubt that 
this is a correct view of the law so faras 
it goes and in the case of a mere mistake 
of fact or of law by a Subordinate Court, 
the High Court cannot interfere with it in 
revision. Such was a case which went up 
before their Lordships of the Privy Council: 
See Amir Hasan Khan v. Sheo Bakhsh Singh 
(2). In that case the question was whether the 
decision of the court below that the suit, was 
not barred by ss, 13 and 43 of the Code cf 
1882 was a correct decision. The Judicial 
Commissioner of Oudh acting as a High 
Court decided that the suit was barred and 
their Lordships of the Privy Council held 


(1) 126 Ind. Cas. 1; A T R 1930 All 758; 52 A 9; 
(1930) A LJ 901: Ind Rul (1920) All 753, : 
(2) 1106; 111A 237 (PO) 
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that the High Conrt had. overstepped its 
function. 
. Section 115, (e) states that where in the 


_ exercise of its jurisdiction a court acts 


illegally or with material irregularity tHe 
High Court may interfere. This means that 
where the subordinate Court is possessed of 
jurisdiction and in the exercise of it, acts 
illegally or with material irregularity, no 
revision is maintainable. Acting illegally 
or with material irregularity does not 
mean committing an error in the decision 
arrived at; but where a procedure has been 
adopted which is grossly improper and 
which has led to a denial of justice it may 
surely be said that the court has acted with 
material irregularity in the exercise of its 
jurisdiction. Accordingly it has been held 
that where an award has been made and 
a court upholds it without giving the parties 
a chance to contest the validity of the 
award, the High Court can interfere, al- 
though it was within the competence of the 
court below to decide that the award was a 
valid one. For the reasons given above we 
see no ground for limiting our authority to 
interfere with the judgment to a casein 
which a question of jurisdiction has arisen. 
Now, coming to the merits of the case, 
ave find that the learned Munsif did not 
exercise his authority which he was bound 
to exercise in view of s. 153, Civil Procedure 
Code. Sections 151,152, and 153 are;very salu- 
tary provisions of law and are meant to invest 
the courts with authority to see that the 
object for which courts exist is carried out 
and that the merest technicality may not 
be allowed to stand in the way of sub- 
stantial justice. Wecanin this connection 
also refer to s. 99, Civil Procedure Code, 
as having been framed with the same 
object in view. It is a matter of history 
now that there was a time.when suits were 
dismissed and plaints were rejected because 
the plaints were not ‘properly verified. Sec- 
tion 153 says not only that the court may 
at any time amend any defect or error in 
any proceeding in a suit, but it further 
emphasizes the duty of the court by saying 
that: ` 
“all unnecessary amendments shall be made for the 


purpose of determining the real question.or issue 
raised by or depending on such proceeding.” ` 


Can we say in this case, that the learned 
Munsif has used his powers conferred up- 
on him by s. 153 by seeing that all neces- . 
sary amendments have been carried out 
so that the real controversy between the 
parties may be determined ? There can be 
no doubt that O. XXXII, r. 5, empowers a 

. 


438 


court‘ to reject an application for permis- 
sion to sue asa pauper if it is not proper- 
ly framed as directed therein; but this 
can only mean that no amendments were 
possible and the defects could not be 
rectified for some reason or other. In our 
opinion it was the duty of the court when 
it found thatia defect in verification 
was there, to offer a chance to the applicant 
to correct the verification. If that chance 
was not: availed of, it was certainly open 
to the court to reject the application. We 
do not agree that the remedy by instituting 
a second application for permission to sue 
as a pauper was the right and proper re- 
medy in such a case. The rule of limita- 
tion may stand in the way of the second 
application. :Then what about the unneces- 
sary costs to be incurred by the parties in 
going over the same procedure which had 
been already gone’ through. Section 151, 
Civil Procedure Code, says: 

‘ “Nothing in this Code shall be deemed to limit 
or otherwise affect the- inherent power of the court 
to make such.crders as. may be necessary for the 
ends of justicé-or‘to prévent abuse of the process af 
the courte A, . 

Will it not be an abuse of the process 
of the court, if the applicant is called upon 
to make a fresh application for permission 
to sue as a pauper simply because his 
first application was badly verified. We 
want to lay emphasis on the feature that 
our decision has not been arrived at simp- 
Jy because we consider that these are hard 
‘cases but because we consider that ‘the 
object for which the courts exist, namely, 
doing justice, has not: been kept in view 
‘by the orders in question: In the result, 
-we allow the applications, set aside tha 
‘orders complained of and remand the cases 
to the court below and direct it to give 
‘the applicant a sufficient opportunity to 
‘enable him to correct the verification of hig 
petitions. After the petitions have been 
verified the court will proceed to decide the 
petitions on their merits. This would mean 
a hearing of further arguments based on 
the amendment. The costs will be costs 
“in the cause and will depend on the result 
of the suit, if the petitions mature in a suit, 
or will abide the result of the applications. 

N. Applications allowed. 
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MADARS HIGH COURT. - 
- Letters Patent Appeal No. 71 of 1932, 
January 26, 1933. 
Brassey C. J., AND BARDSWELL, J. 
Manjeri 8. KRISHNA AYYAR— 
PETITIONER—-APPELLANT 


VETSUS 
Tus SECRETARY, URBAN BANK 
Lrp., CALICUT AND ANOoTHER— 
RESPONDENTS. 

Co-operative Societies Act (JI of 1912), ss. 2, 48 (1)— 
Madras Co-operative Societies Act (VF of 1982),s. 5101) 
— Dispute between suciety and its Vakil—Jurisdiction 
of Registrar—Vakil, whether ‘officer’ of society— 
Position of legal adviser and Vakil distinguished—Legal 
practitioners — Professional ethics — Propriety of 
director acting as Vakil. 

In order that a dispute may be dealt with by the 
Registrar under the Co-operative Societies Act it 
must be a dispute between the society and a member 
in his capacity as member. [p. 441, col. 1,] 

The legal adviser of a Co-operative Society is an - 
‘officer’ of the society as defined by s 2ofthe Co- 
operative Societies Act, but a mere Vakil of a society 
ig notan ‘oificer’ and a dispute between the society 
and its Vakil in respect ofacts done by ‘the latter 
in his capacity as a Vakil does not therefore fall 
within the purview of s. 43 (1) of the Act of 1912, or 
s. 51 (3) ofthe Act of 1932. In a case of this nature 
the fact that the Vakil was also a director and legal 
adviser ofthe society, however irregular his conduct 
may be in occupying that position, cannot affect his 
question. f 

In acting in litigation as a- society's Vakil, a legal 
practitioner does not act as an agent of the society, 
but he occupies the position of a Vakil to his client, 
Different considerations altogether may arise ‘where 
the Vakil is a whole time Vakil ofa society or a 
company and receives ashis remuneration a fixed 
salary. [p. 441, col. |) 

Merely because a legal practitioner is a member of 
a society, he is not prevented by any rule of pro- 
fessional etiquette’ from accepting instructions from 
the society of which he is a member, though itis: 
improper for a member of the Bar who is a director- 
of a company ora society to appear for remuneration 
for that company or society inits legal business. [p. 

441, col. 2.) 


Appeal under cl. 15 of the Letters 
Patent against the order of Mr. Justice 
Burn, dated October 18, 1932. 


Messrs. T. R. Venkatarama Sastri and 
P.S. Narayanswami Iyer, for the Appel- 
lant. 

The Government Pleader and Mr. P. 
Govinda Menon, for the Respondents. 


Beasley, J.—This is a Letters Patent 
Appeal from an order of Burn, J., dis- 
missing the appellant's petition for the 
issue by the High Court of a writ of 
prohibition prohibiting the respondents 
from proceeding with the trial of Suit 
No. 179 of 1932-1933 on the file of the 
Deputy Registrar of Co-operative Societies, 
Calicut. 
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The appellant whois a legal practitioner 
was and is a member of the. Calicut Co- 
operative Bank Ltd. He was a director of the 
bank from November,1919, to December,1929, 
and then again from October, 1930, to 
January, 1932. He was alsothe legal adviser 
of the bank from September, 1922, to 
December, ‘1929, and he was also the 
Vakil of the bank from July 1922, to 
March, 1932. The Secretary of the Calicut 
Urban Bank Ltd., tiled a suit under s. 51 
of the Madras Co-operative Societies Act 
(VI of 1932) against the appellant claiming 
a sum of Rs. 6,017-7-1. s 


That amount is made up as follows: 
Rs. A, P. 
1,007 1 0 


(a) Out of pocket expenses charged 
by the appellant tee 
(b) Extra fees charged by him for 
which there is no sanction of 
the Directors ies 
(c) Aggregate of amounts paid in by 
himto the bank out of collec- 
tion from the bank's borrower 
which are not found entered 
in the cash book of the bank 
and for which the appellant 
holds no valid reseipts we 4,117 10 1 


The accounts of the appellant with the 
bank as its Vakil were the subject of an 
investigation by a special sub-committee 
of the Committee of Depositors appointed 
on the April 11, 1932. As a result of this 
jnvestigation, the directors of the bank 
requested the Deputy Registrar of Co- 
operative Societies, Oalicut, to cause the 
accounts to be audited and accordingly 
the acting Senior Inspector of Co-operative 
Societies conducted an audit and in his 
report he observed inter alia that items 
(a) and (b) were exorbitant and inadmis- 
sible. The appellant was accordingly called 
upon to pay the sum of Rs. 6,017-7-1 to 
the bank-in default of which it was stated 
that asuit would be filed against him. 
He declined to pay and accordingly a 
reference was made under s. 51 of the 
Madras Oo-operative Societies Act (VI of 
1932) anda decree against him was asked 
for. The appellant raised the point that 
the Registrar had no jurisdiction to entertain. 
this reference on the grounds that the 
matters complained of related to` the 
conduct of the appellant in his capacity 
of Vakil conducting litigation on behalf 
of the bank and that the dispute did not 
touch the business of the Society. He 
accordingly moved for the issue of a writ 
of prohibition. Burn, J., dismissed that 
petition holding that under both the Co- 
perative Societies Act (Act II of 1912) 
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and the Act of 1932 there was a dispute 
between the petitioner and the Society 
which fell to be decided by the Registrar 
on the ground that the appellant was a 
member, the legal adviser and a member 
of the board of directors of the Society. 
and was an “Officer” of the Society, that the 
business concerning which the present 
dispute has arisen was business which 
came to him as legal adviser and that it 
was his position as legal adviser that made 
him a member of the board of directors. 
It is, in my opinion, not correct to say 
that the business of the society with 
which the present dispute is concerned 
came to theappellant as its legal adviser 
because it is the appellant’s case and this 
is conceded also by the bank that the 
dispute arises out of matters relating to 
the appellant's acts as the bank's Vakil; 
and it is important to keep in mind the 
distinction between the two capacities of 


‘bank’s legal adviser and bank's Vakil, 


In my opinion Burn, J. was right in hold- 
‘ing that in the capacity-of legal .adviser 
to the bank the appellant was-a1i*‘Officer” 
of the Society as defined by 6. 2 of the 
Act which by cl. (d) includes “a chairman, 
secretary, treasurer, member of committee, 
or other person empowered under the rules 
of the bye-lawsto give directions in regard 
to the business of the Society.” There is 
no committee in this Society but there is 
a board of directors in whom the manage- 
ment of the affairs of the society is vested 
by bye-law No. 41 of the bye-laws of the 
society and, this board of directors from 
the Committee as defined in s. 2 (b) of the 
Act of 1912. The same definition of officer 
appears in the Act of 1932 in s, 2 (e) 
except that two or three other persons are 
included. Bye-law No. 41 (a) of the Society 
says that “the affairs of the Society shall 
be managed by a board of directors 
consisting of a President, a Vice President, 
a Secretary, an Assistant Secretary, a Legal 
Adviser, a Treasurer, and not more than 
6 other members. The members of the 
board of directors shall be elected once 
in two years by general assembly from 
among the members holding not less than 
five shares each. The directors shall elect 
from among themselves the President, Vice 
President, Secretary and Assistant Secretary, 
Treasurer and Legal Adviser”. In my 
opinion, therefore; the Legal Adviser of the 
bank is an “Officer” of the bank. I 
must now consider the rules under both 
Acts. Under the Act of 1912 by s. 43 (1) 
the Local Government is empdwered to 
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make rules to carry out’ the purpose of 
the Act and by (2) such rules may (1) 
‘provide that any dispute touching the 
business. of Society between members or 
“past members of the Society or persons 
-claiming through amember ‘or past member 
or between a member or past member or 
persons so claiming and the committee or 
any officer shall be referred to the Registrar 
for decision etc. 

Bye-law No. 68 of the Society is as fol- 
lows :— 

“Tf any dispute arises touching the business of the 
Society between members or past members of the So- 
ciety or personsclaiming through a member or past 
member or between a member or a past member or 
‘persons so claiming and the board of directors the 
party or parties concerned may referthe matterin 
“writing tothe Registrar. Similarly in the case of a 
‘dispute relating to adebt due to the society by a 
member or past member or persons claiming through 
a member or past member a reference in writing 
may be made by either party to the Registrar.” 

. The decision of the Registrar or the arbi- 
trator appointed by him is to be final. The 
‘Act of 1932'provides by s. 51 (!) that “if any 
dispute touching the business of a register- 
ed society (other than a dispute regarding 
disciplinary action taken by the Society or 
.its committee against a paid servant of the” 
Society) arises (a) among members, 

past members, and persons claim- 
ing through members, past members and 
deceased members or (b) between a mem- 
ber, past member orpersons claiming 
through a member, past member or deceas- 
ed member and the Society, its com- 
mittee or any officer, agent or servant of the 
Society or (e) between the Society or its com- 
mittee and any officer, agent or servant of the 

‘Society or (d) between the Society and any 

other registered society, such dispute shall 
be referred to the Registrar for decision. 

There is an explanation whichreads as 
follows: 

“A claim by a registered society for any debt or 
demand due to it from a member, past member or the 
nominee, heir or legal representative of a deceased 
member, which such debt or demand be admitted or 
not, is a dispute touching the business of the Society 
within the meaning of this sub-section.” 

It will be seenthat the s.51 (1) of Act of 
1932 is wider in its terms than the earlier Act. 
The bank claims.to make a reference to the 
Registrar under the latter Act contending 
that this question comes within either sub-cl. 
(b) or (e) to sub-s. (1) of s. 51 or both. It is fur- 
ther contended that ifit should be held that 
the Act of 1932 does not apply to the case but 
that the procedure laid down by the Act of 
1912 is to be followed, the rules made under 
s. 43 of that Act apply equally to this case. ı 
- Tt is contended on behalf of the appellant 
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that the Actof 1932 isof no retrospective 
effect and that asthe matters complained of 
were matters which occurred before the 
passing of the new Act, the dispute with 
regard io them was not one which under the 
rules made under that Act could be referred 
tothe Registrar for decision. It is argued, 
(1) that the appellant was not engaged in 
the business of the Society, (2) that it is not. 
a dispute between a member of the Society... 
and the committee or any cfücer and the 
society, (3) that the acts complained of were 
not done by the appellant in his capacity as 
a member ofthe Society but as its. Vakil’ 
and (4) that evenif the Act of 1932is of ap- 
plication, the appellant as .the Society's 
Vakil was not an Officer, agent or servant 
of the Society. As before stated, no ques- 
tion arises here with regard to any acts of 
appellant in his capacity oflegal adviser 
but only as the bank’s Vakil. Itis quite 
true that he is a member ofthe Society, :that 
he wasa director of the Society and that he 
was the legal adviser of the society, 
But does that in any way affect his 
posifion as Vakil? It seems to methat 
this matter has got to be considered from 


“tha standpoint only of a Vakil engaged - 


in the Society's legal business. 

The fact, that hemay at the same time 
oceupy the other positions already specified 
in the society, however irregular his con- 
duct may be in occupying them, cannot 
in the least degree affect this question. 

As regards the appellant’s first conten-. 
tion, namely. that the appellant was not 
engaged in the business of the Society, in 
my view, the appellant was. In the course 
of the Society’s business members of the 
Society incur debts and itis the business of 
the Society to recover from its members the 
sums of money owed by them to the So-iety 
and if necessary totake legal proceedings 
for their recovery. The appellant as the. 
Vakil engaged by the Society to do so was 
clearly engaged in the business of the 
Society. 

The next two contentions, namely, that 
this is not a dispute between amember of 
the Society and the committee or any 
officer and the Society and that the acts 
complained of were not done by the appel- 
lant in his capacity as member of the 
Society but as its Vakil, may be considered 
together. This is a dispute between the 
Society’s Vakil and the Society and the acts 
complained of were done by the appellant 
in his capacity of the Society’s Vakil. Had 
this been a dispute between the Society and 
the appellant as its legal adviser, then under 


1933 


the Act of 1932 it might bea dispute bet- — 


ween the Society and one of its officers, 
namely, its legal adviser: But-even assum- 
ing that this case is governed by the Actof 
1932, in my view, the appellant was not an 
officer, agent or servant of the Society and 
what he did was not done in his capacity 
‘a8 amember of the Society atall. I think 
it is clear that both under the Building 
Societies Act and the Friendly Societies 
Actin England which contain somewhat 
similar provisions as regards the settle- 
ment of disputes withinthe Society by the 
` Registrar that in order that such a dis- 
pute can be dealt with by the Registrar it 
must be a dispute between the Society and 
a member in his capacity as member; 
See Halsbury’s Laws of England (Second 
Edition) Vol. 3 p. 436. para. 829 which 
deals with Building Societies and Hals- 
bury’s . Laws of England (First Edition) 
Vol. 15 p. 177 para. 370 which deals 
with Friendly Societies where it is stated 
that disputes between a society and a 
member not in his capacity as member 
e g. a claim bya Society against one of its 
officers for misappropriation of funds are 
not disputes to which the Act applies and 
consequently they are determinable by. 
ordinary legal methods. Viewed in this 
light, this dispute is not a dispute within 
the provisions of the Act of 1912 and unless 
the appellant when acting as the Society’s 
Vakil was doing so as an officer, agent or 


servant of the Society, the Act of 1932 is - 


also not of application. It is, however, con- 
tended that the appellant was the agent 
of the Society as its Vakil within the pro- 
visions of Section 51 of the Act of 1932. 
With this contentionI am unable to agree. 
In acting in litigation as the Society’s Vakil 
he was not the agent of the Society but he 
occupied merely the position of a Vakil to 
his client. Different considerations altoge- 
ther may arise where the Vakil is a whole- 
time Vakil of a Society or a company 
and receives as his remuneration a fixed. 
salary. It may be stated here that 
the -Registrar of Co-operative Societies is 
nat anxious toclutch at a jurisdiction which 
hedoes not possess. The position he takes 
up here isthathe desires only to know 
whether in such cases as this he does 
possess jurisdiction. In my view, he does 
not, Here the position is that of Vakil 
aml client, the Vakil appearing in each 
case fora fee. Mr. T. R. Venkatarama 
Sastri stated that the question before us was 
ons of considerable importance to members 
of the bar and put to us the question: 
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“What is the position of a member of the Bar who 
is a member ofa Co-operative Society and who 
is instructed by the Society ofwhich heisa mem- 
ber to engage in legal proceedings on their behalf?” 
It seems to me that the answer: to this 
question must be that, merely “because a 
legal practitioner is a member of a Society 
he isnot prevented by any rule of pro- 
fessional etiquette from accepting instruc- 
tions from the Society of which he is a 
member. There can, in my view, be no 
impropriety in his doing so provided that 
his engagement is not directly due to his 
The Madras Bar Coun- 
cil have recently ruled that it is impro- 


per for a member of the Bar who 
is a director of a company or 4 
Society to appear for remunera- 


tion for that company or Society in its 
legal business. This rule follows that of 
the English Bar. That the appellant’s con- 
duct in legally advising the Society and 
appearing as its Vakil in both capacities 
for remunerations whilst being a director 
was without question most improper but 


so far as the case before us is concerned * 


we have only to consider him inhis capacity 
of Vakil to the Society. That being so, 


this disputeis not a dispute to which either 


the Actof 1912 or the Act of 1932 applies 
and it is therefore unnecessary to consider 
the further question raisedas to which 
Act this 
under. 
The result is that this Letters Patent 
Appeal is allowed andan order is- made 
directing the issue of the writ of prohibi- 
tion sought for by the appellant. With 
regard to cosis, inmy view the proper 
order willbe to direct the appellant. and 
the respondents to bear their own costs, It 
is improbable that the Registrar of Oo- 
operative Societies would have thought that 
he had jurisdiction to deal with the matter 
if the appellant had not been also a director, 
the paid legal adviser of the Society and at 
the same time its Vakil. vere 
Bardswell, J.—lI agree. < 
AN. i Appeal allowed. 
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Hakim ABDUL FATEH MUHAMMAD 
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dispute falls to be decided i 
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7,8—Compromise of suit—Terms of compromise—~ 


Stipulation as to conveyance of property im, compro- 
mise—Whether a matter relating to. suitor collateral 
to it. wv ea re 
: A sold a property to B and a mortgages of the 
‘ame property had been executed in favour of C 
B brought an action claiming a declaration that the 
mortgage was iovalid. Ultimately the High Court 
held A liable and a compromise between B and G 
was accepted, According to the compromise B was 
to convey the property to C in consideration of a 
sum of over Rs. 10,000, B then applied for review 
on the ground that the compromise was entered into 
without authority and that the termsas to the con- 
veyance were not within the scope of the suit: 

Held, that when the parties agreed, that the prop- 
erty should be conveyed, although that was not a 
possible result of the action, yeb if waa a matter 
which did relate to and was not a matier, collateral 
to the suit, Sourendra Nath Mitra v Tarubala Dasi 
(1), and other cases, referred to. [p. 443, col. 1.] 

. Messrs. K. P. Jayaswaland B. B. Saran, 
for the Petitioners. | l l 

Messrs. Khurshaid Husnain and Syed Ali 
Khan, for the Opposite Party. _ 

Wort, J.—This isan application by way 
of review to:set aside a judgment of this 
court which was recorded on compromise. 
Briefly stated the facts were that the pre- 
sent petitioner who was the plaintiff brought 
an action claiming a declaration thata 
certain mortgage granted by the second 
defendant inthe actionover property which 
he:Had purchased from him was invalid. 
‘tis. unnecessary to go into the allegations 


4 ofthe plaintiff-in that action nor to state on 


--Savhat ground that mortgage was alleged to 


have -been invalid; but it is sufficient to 


“state-the fact that the property had been 


sold’tosthe plaintiff by the second defend- 
ant and a mortgage had been. executed in 
favour of the first defendant over the same 
property. In the trial the plaintiff succeeded. 
Ultimately there was an appeal by the first 
deferidant to this court against the decision 
ofthe-trial Court. The appeal was allowed 


<8-against the. second defendant but it is 


a! 


‘regards the first defendant’s mortgage 





“that this compromise which is now attacked’ 


.Was-éntered into. The terms substantially 
“were‘that in consideration of the payment of 
upwatds of Rs. 10,000, the plaintiff would 
convey the property tothe first defendant. 
‘This compromise was recorded. This was 
was on March 8, of this year and it 
is now stated that that compromise was 


_ entered into without authority and that the 


- plaintiff only obtained information of it 


on March 10. The affidavits which 
have been filed by the respective parties 
contain allegations both as regards the 
authority of Mr. Sushil Madhab Mullick 
and-Mr. Shivanandan Ray, who appeared 


on behalé of the plaintiff-respondent, as also . 


® 
SHIVANANDAN PRASAD SINGH V. ABDUL FATEH MUHAMMAD REZA. 


- tructing the “Advocates. é 
< stated at once that there is no suggestion 


‘of the suit. 
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as regards authority of the karpardaz who 
was looking after the case and was ins- 
Now, it must be 


against either Mr. Sushil Madhab Mullick 
or Mr. Shivanandan Ray. That they acted 
in what they believed to be the best interests 
of the plaintiff, therecan be no manner of 
doubt and their action was bona fide from 
beginningtoend. I makethis statement in 
case it could be suggested that either of the ` 
learned Advocates had not carried out their 
duties properly’ in connection with the 
matter. To repeat myself there is no sug- 
gestion, nor could there possibly be any sug- 
gestion against either of the learned gentle- 
men. The question of whether the karpar- 
daz had actual authority or not is a very 
difficult: matter and a matter which I have 
grave doubts could be determined in a 
summary proceeding in this court. It is 
not necessary to consider it, because by 
agreement of both Mr. Jayaswal who 
appears now on behalf of the plaintiff peti- 
tioner and Mr. Husnain, who appears on, 
behalf of the first defendant, it is agreed 
that the matter of the compromise must be 
determined on the basis of the question of 
whether the Advocates in the circumstances 
can be deemed to have had authority to 
make a compromise such as the present 
one. 

It iscontended by Mr. Jayaswal on behalf 
of .the plaintiff petitioner that although it 
must be admitted that the learned Advocates 
had authority to compromise the action, 
they in fact went beyond the scope of their 
authority implied by law, in dealing with 
matters which were beyond the scope 
It is said that the terms under 
which the plaintiff was to execute a con- 
veyance tothe defendant No.1 could not 
possibly be considered to be within the 
scope of the suit. 

. Now any question that Counselin this 
country has authority by law to dispose of 
litigation by compromise is certainly set at 
rest by a decision of the Privy Council in 
the case of Sourendra Nath Mitra v. Taru- 
We have here none of the 


or 


agreement made between the learned Advo- 
cates who now appear before us that the 
case must be decided on the basis of whether 
the conveyance was a matter which can 


(1) 123 Ind. Oas 545;11 BLT 461; AI R 1930 
P O 158: Ind Rul (1930) P O 177; (1930) A L J 
489; 32 Bom L R 645; 51 O L J 309; 58M Ld 551; 
340 W N 453; 31 L W 801 (P G). ; 
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be considered to be within the scope of 
the suit. It is hardly necessary, therefore, 


to mention the case of Swinfen v. Swinfen s 


(2) which eventually developed into an 
action at law entitled Swinfen v. Lord 
Chelmsford (3). I merely mention the case 
because when the matter was placed befote 
us it was strenuously contended that the 
learned Advocates in this case could have 
no possible authority. Having regard to the 
decision of the Privy Council to which I 
have just referred and having regard to the 
agreement between the learned Advocates 
before us, the questions which were debated 
in the case of Swinfen v. Swinfen(2) and 
Swinfen v. Lord Chelmsford (3) do not 
strictly arise, suffice it to say that the case 
when it had developed into an action at 
law by Lord Chelmsford, the learned Judges 
in deciding the case laid down the proposi- 
tion which was the basis .of the argument 
before us. Mr. Husnain lends support to 
his point by contending. that whether a 
matter was within the scope of the suit or 
whether a matter is collateral to the suit 
or notis the same question which arises 
under O. KAIN, r. 3. He does not contend 
that weare dealing with the same matter, 
but asI understand his argument itis this 
that when the expression relating to the suit 
is used in O. XXIII, r. 3, the same matters 
arise for determination as when we are 
discussing what are matters which are col- 
lateralor not collateral as the case might 
be inthe matter of the authority of Counsel 
to settle litigation. ` : 

There are a number of English cases upon 
which Mr, Husnain relies. One is the case 
of Thomas v. Hewes (4) and the other is the 
case of Prestwich v. Poley (5). The latter 
was a case in which there was an action for 
the price of a piano. The attorney engag- 
ed in the case compromised the action by 
agreeing to the return of the piano. Chief 
a aa Erle in the course of his judgment 
said: : 

“It is clear that there was no express prohibition to 
the attorney to compromise; and the question for us 
to determine is, whether the general retainer as 
attorney gave authority to compromise the action in 
this way. It is conceded that the attorney on the 

eiecord has a genéral control and authority over the 
procedure in the action, and that it is competent to 

@) (1856) 18 O B 485; 25LJ OP 303; 27 LT 

(O 8) 220; 107 P R 381, > > 
(3) (1860) 29 L J Ex 382: 5 H & N £90; 6 Jur 
we) 1035; 2 L T(N s) 406; 8 W R 55; 120 R R 


(4) (1834) 2 Or & M 519. 
(5) (1865) 18 O B (ws) 806; 34 L JOP 189; 11 Jur 
(x 9) 583; 12 L T (N s) 390; 13 W R 75?; 44 R R 


him to settle’ the ation by taking a less sum than 
` that -deinanded- by, the plaintiff. But it is said he 


as'no:anthority to’ take goods for money. I do not 
see why-he should not. If the case had.proceeded 
to its“ Datural results—io judgment and, writ of 
fieri facias, for aught I know the sheriff might have 
taken this very piano in execution”. i 
Mr. Justice Byles, Mr. Justice Keating 
and Mr. Justice Montague Smith decided 
in the sameway. Perhaps the authority is 
not as strongin favour of the defendant as 
it might be considered having regai‘d to the 
form of the action which it was necessary 
to bring in Common Law Courts at the time . 
of day when that case was decided. But 
the case of Thomas v. Hewes (4) seems to 
me, in my judgment, stronger in favour of 
the defendant. That was an action in 
trespass. There the terms of settlement 
were that the property should be conveyed 
to the trespasser. The point that Mr. 
Jayaswal raises as regards that decision is 
ihat ihe Board in deciding the matter dis- 
charged the Rule on the ground ihat the 
question of the authority could not be settl- 
ed in a summary fashion; but it is to be 
noticed that both Bayley B., and Rolland B., 
did not decide the case on that ground but 


decided that the matter was a matter which |. 


could properly be the subject-matter of a 
compromise. Mr. Jayaswal on the ?véry 
limited point which we have to detelifiinè, .. 
relies strongly on the case ‘of J ohurmuU 
Bhutra v. Kedarnath Bhutra (6) which, ke: + 
cording to Mr. Jayaswal’s argument, is an | 
authority for the proposition that sven..in”* 
a partition action the appointment, of a Re- 
ceiver by agreement between the parties is 
nota matter within the scope of the action. 
However, on an analysis of that case, -it will 
be seen that one or other of the parties in 
the pleadings had alleged that one*%of the 
properties to be partitioned was debtitar 
property and subsequently, when the:terms., 
of the compromise came to ` be *madé}., 
both parties had agreed 10 treaf--the “, 
propert as debuttar. It will bes bêdn 
that the decision in the case was?tbdsed 
on the ground that ‘the debuttar property 
was not in a sense the subject-matter:of the 
partition. Therefore the appointment of a 
Receiver of that property must be held to 
have been outside the scope ofthe suits It 
is on that very limited ground, in my judg- 
ment, the case was decided and it does*** 
not appear to me to bean authority forthe 
‘proposition that even ina partition action 5 
the appointment of a Receiver is not within 4. 


(6) 104 Ind. Cas, 387; 31 O W N 953; A,I R 1927 | 
Oal 714. on a ones 


we 


bp a 
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the scope of the action. 'That, ik mie Jod s 
a with costs: hearing fee five gold mohurs. 


nyeda Scroope, J.—1 agree. 





ment, would be a surprising proposition: 
Mr. Husnain, as, Lhave stated: 
that “ ‘Thattersrelating to thé: Suite 






argu 
nanak 


“pressiop“ which) 18. “synonymous with the éx- 





we hee i to derine a in this connec- 
tion there is an authority in the case of 
Saudamini Dasi v. Behary Lal Biswas (7). 
This décision, in my judgment, although per- 
‘haps not: directly a decision on the point, has 


. some bearing onsthe‘matter in dispute. That 


was an ac!ion which the plaintiff ' had brought 
- fora declaration that a certain ‘property was 


RAJESHWART- BIBI t, HARI RAM. < 
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fore the result is that it must be dismissed 


A pplication dismissed, 
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. ALLAHABAD HIGH COURT. 
Civil Revision Application No. 654 of 1932, 
August 9, 1933, ; 
* SULAIMAN, Č. J., AND Youne, J. 
Musammat RAJESHWARI BIBI | 
AND OTHERS—OBJEOTORS—ÅPPLIOANTS 


vETZUs 
Babu HARI RAM--DECREE-HOLDER—~ 
Opposite Party. 


not Hable to execution and hat aninjunc- * Civil Procedure Code-(Act V of 1908), O. XXI, 


tion was prayed for restraining -the court 
‘from executing upon that property. Asa 
result of. the compromise which was subse- 
quently? fentered into,,it was agreed that 
the respondent-plaintiff would “execute a 
7 bord; for” až certain sum in sarés- 
That .case-is 





‘Be. 
-pect of ihe ‘property’ in suit. 


not dissimilar tó the one which wet hive si 


‘before us and it was held there that. thé: 


of the suit within the meaning of O. KNIL, 
x. 3. There is another test which has been 
appliéd‘in this case to the question and that 
isthis.? ;On the one hand Mr. Jayaswal says 
= stha matter cannot relate to the suit unless 
“ithe action = was capable of being 


“determined: in a ‘the form which thé com- 


promise: ‘took; that i is to say, that the terms 


LES > 
i FOE: the c compromisé was (?) one of the ways 






tn which the: ‘suit could haye“ terminated, 
In this’ cise he argues that undér no circum- 
stances: jicould the suit have resulted in his 
being “obliged to convey the property to the 
first defendant; On, the other ‘hand, it is 
said by-s Mr ae » Husnain on . behalf of the 
‘defendsht: that if his argumént’is to hold 
‘good, then in no -circumstanges can any 
~ action H Settled unless. upon, “terms either 
“that the.zaction" ‘succeeds ` “or ‘fails: in other 
‘words; jüdgment be given. either for the 
plaintiff orsjudgment be given ‘for the de- 
fendart-* I gravely doubt whether the pro- 
_position‘of law which Mr. Jayaswal puts 





P -forward can be held tobe good. In my 


inion;+therefore, when the parties- here. 


“op 

ma -agreed:that the property should be convey- 

ed, ee that was not ve aan result 
oft] 


‘woul hold that we Kal en- 
D eae in review. There- 


vate filed under O. XX 






r. 6S AObjection to atiachment- Opportunity not given 
to objector to explain unnecessary delay in filing 
objections—Material irregularity—Interference in 
revision. 

Where objections to, attachment cf property 

I, r. 58, Civil Procedure 
Code, the court cannot come to the conclusion 
wee there has been unnecessary delay in. 
mak ng* tiie claim or objection, without con- 
dering © Bay, explanation that may be offered on 
bepalé “of the- objector and whenin the absence of 


compromise related to the subject-matter: yrenyropportunity being given to the objector or his 


e Counsel fo explain the delay, the court dismisses the 
“ objections summarily on the supposed ground that 
there was an unnecessary delay, the court acts with 
material irregularity and the order will be interfered 
with in revision by the High Court, although the 


‘conclusion of the court that there was such an 


unnecessary delay would not be open to revisicn by 
the High Court. 

Civil Revision Application against an 
order of the Additional Subordinate J udge, 
Allahabad, dated November 12, 1932. 

“Mr. Ram Nama Prasad, for the Appli- 
cants. ` 
Mr. Damodar Das, 
Party. 

Judgment. - -This is an application in 
revision from an order, dated- November 
12, 1932, passed by an Additional Xub- 
dinate Judge of Allahabad, dismissing the 
applicants’ objection under O. XXI, r. 58, 
Civil Procedure Code. 

There was-a simple money decree in 
execution against Sat Narain Prasad. The 
applicants, who are his nephews and the 
nephew's mother, filed objections under 
O. XXI, r. 58, Civil Procedure Code, tothe’ 
attachment of certain property. The attach” 
ment t60k place on October 17, 1932, 
and the objections were filed on ` 
November 11, 1932. It, however, appears that 
_ the next date fixed for attachment was 


for the Opposite = 


a was November 11, 1933, 
the objections were. actually 
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Judge, without hearing the applicants or 
their Counsel, through whom the objections 
were filed and without asking for an expla- 
nation as to the apparent delay, dismissed 
ihs objections in Chambers summarily én 
the ground that they had been unnecessarily 
delayed. | 
No doubt, there is a proviso to O. xxi, 
r. 58, under which no investigation shall be 
made where the court considers that the 
claim or objection was designedly or un- 
necessarily delayed” The conclusion of the 
court that there was such an unnecessary... 
delay would not be open to revision by the 
High Court. But if seems to us that a 
court cannot cume to the conclusion whether 
there has been an unnecessary delay with-- 
out considering any explanation that mighty. 
be offered on behalf of the objector? This 
cannot be known until the objector or~his 
Counsel has been heard and given’ ‘an. 
opportunity to explain the delay.” "We &r 
of opinion that, in the absence of any opot- i 








tunity having been given td-the objectors“, 
or their Counsel to explain the delay, the 
court below has acted with material irregu- 
larity in dismissing the objections sum- 
marily on the supposed -ground that there 
was an unnecessary delay. -We accordingly 
allow this revision, set aside the order of 
the court below and send the case back to 
the court below to determine, after hearing 
the parties, whether there was any unneces- 
sary delay or not and if none, then to dis- 


, ©, pose of the objections on the merits. The 


ne 


* costs will abide the event. 
N. Revision allowed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. . 
Miscellaneous Criminal Petition No. 6-B 
of 1933. l 
May 1; 1933. 
STAPLES, A. J..C. 
SURYABHANJI KUNBI~ 
APPLICANT Me j 
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Where an application for transfer has been made 
without any justificătion and is found to be- vexatious. 
and made with the view of causing delay or other- 

stice, it is proper that 
an order under s. 526 (6) (a) is paged. ` - 
Mr. J. R-Mudholkar, forthe Applicant. 
Mr. V. Bose, for the Crown. 


Order.=The applicant has applied for. 
transfer of a case.started against him. under . 
8. 332, Indian Pénal Code, from “thé: court 
of Mr. Gupta, Magistrate, dtitsteClass, . 
Amraoti, on the ground ‘that? Mr:Gupta 
haS‘elready taken up “-a-Caseagainst the 
applicant unders. 107, Criminal Procedure 





'<Godé,and that by the timé the case under 


832‘:comes up for judgment the case 
under s. 107 will have been decided. It is. 





-trged that it will not be possible for the" 


Magistrate to forget the evidencewin. 
case under s. 107 and that he will beith 
by prejudiced. < E 
The reason given by the applicant’seemB: =: = 
to me to be particularly unconvincing and =“ 
the fact that a Magistrate is-trfing or has.” 
tried one case against ah accused person: 
no reason why.he should not’ trysany bub: 
sequent case‘against the same’ person. “NO. 
allegation of prejudice or unfair tréatment 


the 


t 
ere- ` 














» 


$ 


:- ‘the:High Court for transfer. 


nd 
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affidavit. It may be incidéntally noted that = 


the greater number of applications under 
this section are: 


applications, 
*ecome a dead letter. I would further 
point out that s. 342 (4);sin-my opinion, 
applies only to the conduct of trials 
to the.éxamination of the accused at the 
-trial-and does, not apply to any proceeding 
-utside-the trial, such as an application to 
I I would also 
,, point out that, even accepting the view of 
“the Allahabad High Court that an accused 
person: “guld not be prosecuted under 
8. 193. Indian Penal Code, for any false 
statement made in such an affidavit, still, 
when an, affidavit has been filed, the con- 
tents:of the affidavit may surely be looked 
into bythe court, and if the affidavit fails 
to support the application, such fact must 
surely: be taken into consideration. ~. 
Lam:6f ‘opinion then, that the appli- 
cation fot transfer has been made without 
ani” justification and is not supported by 
any6od' Or cogent reason and I further 
,, hold*that‘it is vexatious and made with the 





4 


_ view of causing delay or otherwise hinder- 


ing the course of justice. therefore under 


:.B26"(6):(a);' order that the applicant pay 
ate HA TH 


to Government as the-costs 


“of. the Government Advocate, 
„instructed to appear andoppose the appli- 
‘gation. , These costs will berecovered from 
the:applicant by the District Magistrate. 
: aan - _Order accordingly. 







“CALCUTTA HIGH COURT: . ` 
vil. Revisions Nos. 141 and 142 of 1932. 
a Le =: July. 12,1982. > 
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DEBENDRA NARAIN ROY— 
PETITIONER 2 
F- versus f 
NDRA’NARAIN DEB AND oTHERs— 
> ^ OPPOSITE PARTY. 


only after date fixed for first’ hearing—Whether 
governed by the Code—Trial of the case piecemeal — 


must -be dealt ‘with 
tite: provisions of the Civil Proce 





by accused persons and 
therefore if such persons, were not bound 7 
to make an affidavit in*®respect of their- 


s. 526 (4) would’ practically: 


and. 


a 


z 
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ne 


who was. . 
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The trial of a suit piecémeal has sometimes been 
condemned but it is impossible to lay down a general 
rule inthis behalf.» _ f Ja 

Civil Revision:against the order of the Sub- 
Judge, First Couft;~Alipore, dated January. 
30, 1932. Ae Sa 
* Messrs. Pugh and Ambica Pada Choudhury, 
for the Petitioner. nd ee l D 

Messrs. N. N. Sircar, Rabindra Nath 
Choudhury, Basak, Kanai Dhan Dutt, Bijan 
Bihari Das Gupta, Panchanon Ghosal, Pran 
Dhan De and Paresh Chandra: Sen, for the 


Opposite Party. 


Guha, J.—These Rules are directed = 


against an order passed by the Bubordi- 
nate Judge, First Court, 24-Parganas, on 
January 30,1932, in Title Suit Nos. 84 and 
164 of 1930;Holding that the additional Issues 
Nos. 14 to'20 raised in Suit No. 84, and the 
additional issues raised in Suit No. 164 
which is in the same terms as Issue No. 19 
in Suit No. 84, described as‘‘issues of law”. 
may betried first, ‘and also that the suits 
“may be disposed of on the issues of law, 
only.” D l ` a 
The history ọf the litigation has been set, 
out in very great detail in the -application 
to this court on which these Rules were. 
granted as also in the affidavits filed by 
the parties in this;¢ourt. Thesuits out of. 
which these Rules have arisen relate to the- 
title of the petitioner as claimed by him to the 
Bijni Raj in Assam and to a certain item of: 
property belonging to the Raj which is in 
Bengal. In view of the passing of an 


_ enactment known as the Bijni Succession 


Act, 1931, (Assam Act IL of 1931), which 
received the assent of the Governor of, - 


. Assam. on March 27, “1931, and of the ; 
_ Governor-General of India, on May 9, 1931, 


and was published in the Assam Gazette 
on May 20, 1931, additional written state-- 
ments were filed in the suits and additional 
issues to which reference has been made 
above were raised, at the instance of the 


` parties concerned. Thecourt was then asked 


to take up these issues for decision as pre- 
liminary issues and the application in this 


_ behalf was opposed by the petitioner in this - 


Fa 


~ court, as also by -Purnendra Narain Deb ° 
and Surendra Narain Deb, plaintiffs’ Nos.1 - 


and 2in Suit No. 164 of 1930. The objection... 


raised in this behalf has been overruled:~ 


primarily on the ground that r. 2,0. XIV, 
and r. 3, O. XV, Civil Procedure Code, 
ave power to the trial Court to hold 
piecemeal trial, and that power should be 
exercised:in this case. It has to be noticed. 
that O. XIV, r.2 refers to the stage of 


2 


settlement of issue, and-O. XV, r. 3 contains 


> 
-por 


a 


jee 


- parties. 


1933 
provisions similar to- ‘those contained ~ 
O. XIV, r. 2, for dispostil’s: fea suib at ree 
first hearing AT hese provisions? ‘appear to have 
no- capplication toa case-liké;the one before - 
us, where there was the application madé- 
after the daté “fixed for first hearing for the 
trial of some of “the issues raised in a suit as 
issues of law without taking evidence. 
The question arising for consideration must 
therefore be dealt with quite -irrespective 
of the provisions of the Code of Civil Pro- 
cedure to which reference has been made 
above. 

The trial of a suit piecemeal has some- 
times been condemned by their Lordships 





of the Judicial Committee of the Privy ` 


Council, on the ground of :inconvenienée 
and costs involved in such prosédure, on the 


facts and circumstances of the particular : 


-cases before them; but it is impossible to 
Jay down a general rule inthis behalf. In 
the case before us regard being had to the 
history of the litigation and in view of the 
Tine of defence taken after the Bijni Suc- 
cession .Act came into operation, is could not 
be successfully contended that the trial 
Court was not to be permitted to exercise 
its discretion in the matter of procedure to be 
followed in the trial of issues raised by the 
It seems to “us, however, that it 
would not be right for the trial ‘Court to 
treat the additional issues raised in the 


- suits as issues of law in the sense that they 


_are pure questions of law as distinguished 
from mixed questions of fact and law; nor 
was the court below right in observing that 
the suits “may be disposed of” on the issues 


. af law only if the observation indicate 
' that the other issúes raised in the suit could 


be treated as non-existent. 
In our judgment, the order of the court 
‘below should be varied; and we direct the 


. Subordinate Judge to take up the addi-- 


tional [ssues Nos. 14 to 20 in Suit No. 84 and 


- the additional issues raised in Suit No. 164, 
The parties are to be called upon ` 


for trial. 
to adduce evidence bearing upon those 


issues if the Subordinate Judge considers _ 


that evidenceis necessary for the determina- 
tion of those issues. Inthe event of thése 
issues being decided against the plaintiffs, 
<the suit will be dismissed, on the other 
‘Land on their-being decided in favour of 
the plaintiffs in the suit, the trial Court 
will take up the issues ‘raised in the suit 
before the additional issues were framed, 
and proceed to deal with them and dispose 
ofthe suits in d¢cordance with law. We make 
this order in: the exercise of our revisional 


jurisdiction pode in, a the exercise of the power- 


SADASHIV RAO DANDIG# V. GorLEGÊGR OF NAGÊUR. 


oy, poe Order accordingly’ : 


— 4il 
* of the superintendence ; ested 3 in this court as 
-we entertain tio doubt Lhatsuch an order is 
‘Galled for, in order tó meet the ends of justice 
“in the cases befére.this court. -We make no 
ordei as to cogig ih these Rules. Let the rez, 


“éords bé'sent down as soon as possible. : 
"M, C. Ghose, Gk —I agree. i 









NAGPUR JUDICIAL COMMISSIQNER'S ia 
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First Civil Appeal No. 148 of 1930. 
‘September 19,1932 | $ 

Ñ MACNAIR, J.O. So ot 

-SADASHIV RAO DANDIGE—Apeatciwt 
7 versus 4 

“COLLECTOR, NAGPUR AND white — 

RESPONDENTS. yg 

Land Acquisition Act (I of 1894), s. “88, ar 40— 
Malik makbuza—<dcquisition of—Comperisation’ for 
loss of revenue—Perpetual lease of mahal by; nyadar 
from Government—Reduction in lease “mene 
ther can be made by court, 












‘A malik makbuza plot was acquired bya thie € overn- a 


ment. The proprietor used to pay the" revenue 
of the plot to the perpetual lessee from the 
proprietor of the mahal, who was‘ a imuafidar 
and he was, therefore, paying to the’ Caverament - 
a sum smaller than the revenue of the malik Inakbuza 
plot. Payment of land revenue being stopped,” comz 
pensation was offered by the Acquisition Officer. | The 
compensation was paid to the perpetual lessee yon: 
the assumption that the lease money paid by hint 
would be reduced : 4 

Held, that as the sum awarded was not thie: market 
value of the malik makbuza land and the, lessee andy 
the malguzar had no proprietary interest jhzthe land 
acquired, the court was not competent ’.to* decide: 
what lease money was to be made in future. 








First: Civil Appeal ETE an order of 
the Additional District Judge, Nesbus, : 
dated July 19, 1932. 


Messrs. M. R. Bobde, V. R. Dhoke “sii ze” 
R Dandige, for:the Appellant. re 
Messrs. P. V. Lobo and R. N. Pitt 


the Respondents. . ; F La 


“ Judgment. ~Mr. Joglekar held a a alike 
-makbuza plot in mahal No. 1 of Mauza’- 
Dhantoli and paid Rs. 87 revenue for the 
plot: Sections 81, 82 and 95, O. P. Land’ 
Revenue Act, make it quite clear that the _ 
malik makbuza accepts an assessment of © 
land revenue; but as the proprietor of 
the plot_and the malguzar of the village 
in which, the: plot i ig situated haveno rights 
therein, - ‘the:‘laid™ revenue which’ he has 
to ayes ‘is. ander the: „provisions of s, 123 of 


> 








e 
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ə 
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So 


= and the malik makbuza. THe lessee o paid ed. 





~ malik: makbuedé Ve 


Ri 


: 


ty 
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the Act paid throughetlie- dambardar. The 
mahal has. been leased Sin “perpetuity, the. 
present léssee being "Mr: Dandige. 
Joglekar has been paying: the reyentte tog" 
Mr. Dandige presumably because this ig’ 
"agreed between ‘the proprietor, the lessee 


“>to the proprietor less than Rs, 87. E ünder- 
stand? ‘that; this’ is because aséotsiderable 
part’ of- the mahal, had previously been 

ecg g < Government. Thé “proprietor 

5 Mr. Qujarý is a „muafidar 

ind: paik to*Govérnment ‘only Rs, 39. It 

“must: "Be? considered that the -remainder of- 
“the, revente Has been dssigned:- tó-Mrr Gujar; 
Ma. Joglekar's plot has now beenwéquired - 

a by-Goyethment. Mi. Joglekar has received. 

„öm pensation and his? 
reyenué. Had it not béen that Mr. Gujar- 

was “a'muafidar, his revénule 
been “reduced by Rs. 87-1655: “any amount: 
he*had“been rétaining as-commission: Rule `- 
40°of -thè instructions under“ -the Land 
Acduisition Act makes” this clear. 
zr -He “landlord is entitled to no compensa- 
ibn èn, acfpunb-. of; the acquisition of. the 

ma vashe is now. interests 

" ed as landlord - ‘therein, his, commission. Dë- 
ing merely. payment Afo, ‘the -* troublé of ` 
_ collecting the iand.vevenue. : As Mr, Gujar 
“paid. gya. 39 ‘the stoppage, of the pay- 
mentof': . Sh might: have” ‘been made. 
good t Soe -by.giving “bim “a claimto; 





















‘receive a sum  yéarly~ fiom Government ór, 


by - paying, him. a sum equivalent to thg 
capital. valtiée ofm fhis -payment:: Ti does : 


not appear then-tHat there“ Was any: neces. :“RB-14212-0 


ety for, the: Dardy Prona Officer” to 


would ‘carry “out, its obligations. 
“ Acquisition; fficer,. however;. did deal’ With | 
“the matter.“The revenue “Haid “by SME 
Gujar had been reduced by the Deputy * 
Commissioner by a sum of ‘Rs.- 14-12-0,.2 
_compensatjon equal to the" capitalized*value \.- 
of Rs. stal4-12 and Rs. 7254-0 has pest pn 


saa Ni 


Collecten o opahe. nai a a e. . 
deducted. “The “compensation has been 
paid to the. perpetual-lessee on the assump- 
tion that the lease inoney paid by him 
will bereduced bysRs. 8-8-0.- Mr. Dandige 
under the impression thab if Be’ took the 


tages 


compensation money he” “would 





‘has appealed: 


Ceased to pay“land= ‘and the lessee - “must ome to an agreemei 


‘would bate b 








“have toe 
pay the existing lease money’ Legs “Rs. ke 8-0, Eai 


: Se: 
wags , 
Kani oe we 


cotton oF scion, = Mb EBK 
Be 3 


o | ground that aa gum 
FER: 15; “per Ceh, shoud: Have beech’ ddded 





Mi. lothe compensation.“ ASI =Hayeehown -the 


sum is “Hotithe*inarket value’ Of -atiy~dand. 
Neither Mr. Gujar nor: Mr, - - Danidigethad 
any proprietary interest in "the land acqúir- 
This ground | ther efore, fails. - Thek ‘only 
“other ground: pressed is that ¥ latger 
deduction from? *the lease money was proper. 
I -temark thatthe area of the land acquired 
does: mot seem a proper basis for calculat- 
ing “fFeduction ` in- the” lease money” but it 
is “not shown fo mè that the Land ‘Acqui- 
‘sition ‘Officer or the court to whom’ the 
matter of compérisation Was referred had 
‘any authority to decide what lease money. 
should be paid in future. She proprietors, 






“on this . point of have the matter decidete 
y a competent . court, I allowed Mer 
“Gujar. to file a cross-objéttion. This ohjéc# 

“tion is to the eect thát the money should: > 
‘not be paid to the” lessee unless he accepts? 
reduction of Rs. 8-8-0 in the’ leabe money? 
I understand that’ Mr, -Gujar “-has 083 
doubts regarding the solvency of Mr. Dand- ` 
ige. , It, does not, appear. necessary toring, ° 
terfere- with -the:order,” óf thejlearned Addis. 
tional District: =Judge. furthervthan® Yoi: 
that: Mr. - Dandige- “must. ‘accept conipehsa+ 
tion nony. 6n-the’ condition. Ro stated below 
When reduction of.the'leasé money, is settled, 
a ‘payment wilh þe made by him” to Mig se 
‘Guar: “The: partiésraré in agfeément resi: 
< garding!thé ainoutit: ‘of, this payment. Mi. 
Gujar's‘land! revyéntie has been reduced by 
if thë- -lase money is reduced:y, 
y. this sum or less; he will be entitled taa: 
nox payment. | If the leasg. money is reduced: bt 
BE. more’: heill be'entitled tg20 times ther, 
“excess ‘reduction: - ee 
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* The appellant wiist: p pay: thes oot g : 
‘Government calculated: of 15 per cent, ope 
‘Rs. 1,445 : other -Costs > will: be borne ass” 
o Canel for parties have beei: 
8 WI mix oy 
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- MADRAS; HIGH-COURT..’ >o Mek. S. Ramabhgdrè Iyer, for. the Res- 
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oar “oe A is Woon AR Oe e o Se RET O, : 

ghettérs Patent-Appeal No..59 32," > Ramesam, This is a Letters Patent 
eae, HJ antary,20;1933: 252- ~' wêppeal against the order of our brother Panda- 
sRAMÊSAN, ANANTAKRISHNA “ANWAR AND n “lal, Jein Ramaswami Chettiar v. Paramasi- 


; DEN <> van Pillai (1). When thè appeal came ọn for w 


Deit ‘Cornisu, JJ. . $ 
M:-PARAMASIVAN PILLAI—APPELLANT - adinission before our brothers Reilly and Ven- _*~ 


5 Z- versus... tF + _ katasubba Rab, JJ., while admitting it, they 42 
A.V. R.M. 5. P. S. RAMASAMI directed it-‘to be posted before a Bench -of “t 
CHETTIAR—ReEsponDENT. | three Judgés onthe-ground thit the appeal 


Civil Procedure Code (Act V of 1908),.s,°10s, raised avery important question ; on which 
Avpotsthene of areke Manga En E, aj Oplioting views, were expressed. < a = 
relief against mortgagor—Whether a ground for ‘The facts of the case are as follows, <The, NE 

refusing appointment of Receiver—Kquitable, mort-. first defendant executed a deed- of niortgage ` 

gage, rights of—Appeal’under. O. XLIII, to High in-favour of one Krishna Pillai on May s 302 

Court—Decision of Single Judge, appealability of— 1924 for-Rå. 20,000. The presént first -plaintitt Ss 
| Letters Patent (Madras), cl. 15. NOA his broth the 2nd and 3rd plaintiffs and’ pas 
,, Though a simple; mortgage’ does not carry with it. ig his brother, the ena ani | 3rd plaintyis g ecb 

right to possession, and-though a ‘simple mortgagee's: the ith defendant are his nephews and the. 
remedy. is, only by way’ of sale of the mortgage 4th~plaintiffishis grand nephew. Krishna, z 
ooe Jeh the ogot hin Juriediction is aeit Pillai died and im the family arrangemát ` 
Fo Sar li 4 CY, Loe, ce na e ees i 
t- to appoint a Receiver, in a proper case.” A emple eritered into after. his death the mortgage 
.¢ -mbrbgagee is not disentitled-.to- obtain the appoint- “document'fell to the share of the plaintiffs 
“r'rifent of a Receiver if ‘the other. circumstances are, and the.7th’defendant. “Lhe second défend- 

„Z Buth as to justify it, merely on the groundthat no. ant is the undivided brother of the first 


| “personal refnedysubsists to proceed against the other “ sa Atego 
“properties of the, mortgagor. Hthirajulu Chetti v.- defendant. The property that was Origi- 
~“Rajagopal Chari (14) and’ Vibhuda Periya v. nally mortgaged was the othi right in-the, 
Lakghmindra (21),relied on. “Gobind Ram v. Jwala guit properties created in favour,.of the first. 
<: Pershad (18)-and Nrisingha Charan Naridy y. Rajniti. defendant by one Dathaprakasam-Pillai but A 


£ Prasad- (}5}, dissented from. [ p.454, col, 1; p. 456, col. 1. as > 
.- ~ The appointment of a Receiver is not a matter oi after the suit mortgage, i.e., on November 


‘s. right ‘oh the part of the mortgagee. Special circum- 28, 1928; defendants Nos. 1 ‘and 2-purchased 
< stances haya always tobe: proved before the’court the whole proprietary right in the properties. 
M ient inf martiner sass’ to haven, Reocner The 3rd defendant is the son of the-puvehaser 
Stappointed*dver the mortgage properties If :on the ‘OE the properties. from defendants Nos. 1 - 
‘other hand, it is proved to the court's satisfaction that and 2 under'a salè deed dated February 23, 
“itis just and conveniént toappoint a Receiver, thereis 1929, Underthe sale deed he was directed 
BO t piren the court, from making śuchan to pay Rs. 24,500 towardsthe suit debt. He 
order. Personal relief against’ the -mortgagor-being . a Sahn eae e 
7 ng n a ara condition ‘of such appoint-. . eee pay, the aoe cet it ome 
2“ ment, [p 458,col 2] | | -* “07° digcharge OF the D pake ee 
ae an Ban eels ee : Wader IN ar a <. refused to accept it on ee eee 
43. merely a creature of“thė -i ransfer of. Property Act. ~ E i sult that 2 \ 
«Under the Transfer: of Property. Act an equitable . wes one to rap R 8 Oa S See. 
<“imortgagee has ‘nd=right to possession. His only: . AMUN remained unpaid. , P prin 
Fright is to obtam a‘decree for sale, [p 453, col 1:]~ 29, 1980, a preliminary decree was passéd - 
£ “faglish and Indian ‘baw on the’point compared. - infavourof the plaintiffs for Rs. 20,000 with 
. Under cl.=I5, Letters Patent.(Madras), an appeal “interest’at the rate of 134 per cent. perannum 


lies against the judgment ef.a-Single Judge of the - = : ; í 
s~, High Uourt passed on appeal preferred to the High’: „from the date ofthe plaint which amounted 


#4" Qourt under O XLII, Civil Procedure Code. The. tonearly Rs. 37,000. In August, 1931, the 
Civil Procedure Code does not contról ‘cl: 15 of the plaintiffs applied for the appointment of a 
Letters-Patent.. Muthuvaien- V.” Periyasami Iyer (7), Receiver of the suit properties onthe ground 


relied on. Sri Kishan v? Iskri (2 and Piari Lal v. OZE o ° 5 
Madan Lal (25), notfollowed.- (Oras cot Bay oe a that the properties were scarcely enough ¥ 


è Letters Patent Appeal: against the judg- ‘ for discharging the decree and that there : 

“ment of Mr. Justice Krishnan Pandalai,* wasno other means of, realising the decree 
.dated September 21, 1932 and made in` amount. The Subordinate Judge .passed 
-Appeal Against Order No. 375 of 1931 (143 x soa h 
Tad. Cas, 650) preferred to the High Osta the appointment of a Receiver and directed 
against the order of the Court of the Subordi- the Receiver to take possession of the prop- 
nate Judge, Tuticorin, dated October 16, ertiesfrom November 1, 1931. Therewas *y 
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Mr. Ky 149 Ind:sCas 650; A I R 1933 Mad? 447; (1933 
Jant, AI~ ENG ay N 29; lad, Rul, (1933) Mad, 324, | | 


1557 &5 EO 7 23 


` 


€i 


50 


aa 


cabionfor ‘the stay of the order of the Sub- 
ordinate Judge. 
the appellant giving security, The matter 
tame on before our brother Pandalai, J., 
who reversed the order of the Subordinate 
Jüdge on September 21, 1932. This Letters 
Patent Appeal comes on before us in due 
course. 


The Subordinate Stee found that after. 


the purchase by the 3rd defendant nothing 
was paid to the plaintiffs. He disbelieved 
the 3rd defendant's story that the plaintiffs 
refused to receivethe amount on account of 
diSsensions among themselves. He observ- 
-ed that. there wasa prior application for ‘the 
appointment of a Receiver’ during the pend- 
ency of thesuit and that it was dismissed 
‘puthe thought that this circumstance did 
not matter as atthe time of the present ap- 
plication a much larger amount was due to. 


the plaintiffs than at the time of the earlier, 


application. It also appears that the value 


of the hypotheca was going down day-by day. 


The 3rd -defendant also relied on the fact 
that the plaintiffs gave up their right to get 


a personal decree against the mortgagors’ 


“but: the- Subordinate Judge thought that 
that circumstance did. not matter. On ap- 
peal our brother Pandalai, J., observed: 


“I£ this appeal depended on the above or. 
considerations which affect Re-: 


similar 
ceiver applications in ordinary simple mort- 
gage suits, I should have no hesitation in 
confirming the order of the learned Judge.” 

Hereferred to Khubsurat Koer v. Saroda 
Charan Guha (2) and Rameshwar’ Singh v. 
Chuni Lal Saha (3) referred to with ap- 
proval in Maharaja of Pittapuram v. 
Gokuldoss Goverdhan Doss (4). Hefinally. 
_ concluded thus “I am satisfied that the like- 
“lihood is that the property will not be en- 
ough for the mortgage debt and that the 
appellant realising this is trying to delay 
the realisation of the debt as long as possible 
as it is ‘profitable forhim todo so. On the 
merits lam against the appellant.” But he 
thought he ought to allow the appeal on the 
ground that the plaintiffs having g given up 
their right to personal remedies against the 
mortgagors the application. for the appoint- 
ment of a Receiver amounted to an attempt 
to get. b- tarongh the machinery of Receiver 


3! 12 Tad. Cas. 165; 14 o L J 526; 16 OW N 


KA 56 Ind. Cas, 839; AIR 1920 Ou, 545; 470 418; 
8l O L J 385, 


44, 


| PARAMAASIVAN PILLAT 2. RAMASWME CHETTIAR: 


The order wasstayed on. 


(4) 133 Ind, Cas. 504; 54 M 565; AIR 1931 Mad. 7 
626;!34 L-W 165; OM LJ lil; Täid. Rul. (1981). Mad. oe 


641; 29 L W 823; rate ee 
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what they had given up.. He, therefore, 
allowed the appeal. 

Mr.. Ramabhadra Ayyar for the RATA 
enttook two preliminary objections to the 
hearing ofthis appeal. First he relied 
onthe fact that the property has since been 
brought to sale and purchased by the. 
decree-holder and therefore, this appeal is ` 
infructuous and is merely ‘academic, To 
this the appellant replies that the Receiver 
not having been allowed to take possession 
of the property in accordance with the 
order ofthe Subordinate Judge he is entitl- 
ed to the profits of the property for the ' 
interval between the order of appointment 
andthe purchase byhimin auction and 
ifhe succeeds in this appeal he can recover 
it by realising. the security furnished by 
the 3rd defendant. There is no reply to 
this argument of the appellant. And, 
though it is a pity that this appeal which 
hastaken considerable time has to be heard 
solely for the purpose of settling the dis- 
pute about the profits for about a year, 
still we cannot refuse to hear the appeal 
asthe learned Judges who referred the 
appeal observed that the point involved 
was an importantone. 3 

Secondly, Mr. Ramabhadra Ayyar con- 
tended that under O. XLIII, r. 1 the order 
of Pandalai, J., was final and no Letters . 
Patent Appeal lay against his order. This 
question was the subject of consideration - 
by several Judges of this court under the 
old Code and though at one time a different, 
rule prevailed vide. Vasudeva Upadyaya v.. 
Visvaraja Thirthaswami (5), after the Full 
Bench decision in Chappan v. Moidin Kutti: 
(6) which wasa decision ofsix Judges and 
where allthe prior cases were considered: 
and the later case, Muthuvaier v. Periya- 
sami Iyer (7), the practice of this court 
has been uniformly to hold that the Civil 
Procedure Code does not control the section: 
of the Letters Patent. That principle has. 
beén applied in other decisions of this court 
for example Dhanaraju v. Balakishendas 
Mctilal (8). It is truethat the Allahabad 
High Court has been always following a 
different rule under the new Code and under 
theold Oode, but the practice of this court: 
has been different. There is nothing in. 
the language of the new Code to show 
that the Legislature: intended tolay down 
a principle different from that in the old. 


Code. 


5) 20 M 407: 6 MLJ 195, 

6) 22 M68; He LJ 231. 

13M LJA f : 
116 Ind, Ose, 843; 52 M 563; a P R 1929 Mad, 
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The preliminary objections are overrul- 


. 


PARAMASIVAN PILLAI Ò. 


Coming to the merits of the ‘case the 
earliest decision of this court on this 
matter is that in Arunachallam Chettiar v: 
Manika Vasaga Desikar (9). The question 
was not elaborately examined in that case. 
The matter nextcame up for discussion 
before Oldfield and Sadasiva Ayyar, JJ., 
in Venkatarajagopala Surya Rao v. Basiva 
Reddy (10). Oldfield, J. referred to the 
English cases. He pointed out that in 
Inre Pope (11), it was said that a Court of 
Equity would not grant a Receiver where 
the party applying had a legal right to 
possession: an equitable mortgagee could 
geta Receiver but a legal mortgagee could 
not beforethe Judicature Act. lt would 
now seem that in England after the 
dudicature Act even a legal mortgagee 
can geta-Receiver, He referred to some 
decisions underthe Code of 1882 and: 
distinguished them on that ground. The 
present O. XL, r. 1 uses language much 
wider thanthe language ofthe old Code, 
the words ‘just and convenient’ being ad- 
opted from the Judicature Act. Then after 


-referring to the-casein Arunachailam Chet- 


tiar v. Manicka Vasaga Desikar (9) he relied 
on Weatherall v. Eastern Mortgage Agency 
Company (12), The Eastern Mortgage and 
Agency Co. Lid.v. Rakea Khatun (13) and 
Khubsurat Koer v. Saroda Charan Guha (2). 
In the-first two cases the court held that 
default in payment of interest justified the 
appointment of a Receiver. In Khubsurat 
Koer v. Saroda Charan Guha (2), the ap- 
pointment of a Receiver was refused on 
the ground that there wasa decree for fore- 
closure but the court saidthat if it had 
been for sale and if it had been established: 
that the security was not sufficient to 
satisfy the judgment debt, a Receiver would: 
have been appointed almost as a matter of 
course, especially ifthere was default in 
payment of interest, The other learned 
Judge ‘Sadasiva Ayyar, J.,) held that as 
under that particular decree the right of 
the mortgagee to proceed against the other 
properties was barred, it was not a fit case 
forthe appointment of a Receiver for 
rents and profits. Itdoes not appear that 
the learned Judge meant to lay down any 


3 Ind. Oas 437:6 M LT 238. 
10) 26 Ind. Cas. 986; A I R.1915 Mad. 133; 29 M. 
ris 457; 1 L W 785, (1914)M W N 771; 16MLT: 
407. < 

(11) 1886) 17 QB D 743. 55 LJ QB 522; 34 WR, 
693; 55 L T 369 f ES 
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general rule of law that where a decree 
for sale has been obtained on a simple 
mortgage no Receiver should be appointed 
or.even where the personal remedy against ° 
the mortgagor did not exist there should 
never bea Receiver. The learned Judge's 
language seemsto indicate that on the 
particular facts of that case he thought 
ib was nota fit and propercase for the 
appointment of a Receiver. 

In the present case the 3rd defendant 
purchased the property with knowledge 
of the prior mortgage of the plaintiffs and 
obviously it was intended that he should 
discharge the mortgage debt due to them. 
Unfortunately there seems to have,been a 
mistake in calculation because the vendors .. 
said, only Rs. 24,500 was due and asked.-*, 
the vendee to pay the amount who offered 
only- that amount but it turned out that 
‘more was due to the plaintiffs and if his 
purchase ofthe property.was to completely. 
enure tohis benefit it was the vendee’s 
duty to pay off the whole of the prior mort- 
gage debt, An arithmetical error on the 
part of the vendor does not justify the debt 
being allowed toremain unpaid and from 
that date up to this the fact remains. that 
not even interest was paid and the debt. 
still remains unpaid. Under these circum- 
-stances the mortgagees having primarily to 
look to the mortgage property as security, 
and the mortgagors and the 3rd defendant 
having intended that the 3rd defendant. 
should pay off the debt, it is futileto urge, 
in this case that the mortgagees having 
given uptheir personal remedy against 
the mortgagors that should be a circumst- 
ance against the appointment of a Receiver. 
In my opinion that circumstance has no. 
bearing on the question whether a Receiver. ’ 
.should be appointed for the property now in 
the hands of the 3rd defendant, he having 
undertaken the payment of the debt. , 

In Ethirajulu Chetti v. Rajagopala Chari 
(14) the whole question was examined by 
Kumaraswami Sastri, J., and the learned 
Judge came to the conclusion that a Receiver 
could be appointed on the application of 
a simple mortgagee and all the earlier 
English and Indian decisions were elabora- 
tely discussed. 

In Maharaja of Pittapuram v. Gokuldass 
Goverdhan Doss (4), this decision was follow- 
ed by Madhavan Nair, J. Ib. is true that 
Madhavan Nair, J.’s judgment is distinguish- 
able as pointed out by Terrell, C. J., in 

,Nrisingha Charan Nandy v. Rajniti Prasad 
115 Ind. Cas..214:.52 M 979; 29 L W $53;A TR 
1999 Mad, 138; 56 WLI 115, i 
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(15). The actual question before him was 
not whether a Receiver should be appointed 
„but a Receiver having been previously 
appointed at the instance of the mortgagee 
the rents and profit should beapplied for 
his benefit but the fact still remains that the 
learned Judge agreed with the earlier 
decision of Kumaraswami Sastri, J. 

In Rameshwar Singh v., Chuni Lal Saha (3) 
also the same view wastaken though that 
case may be distinguished just as the 
decision of Madhavan Nair, J., was dis- 
tinguished on the ground that there wasa 
prior order for the appointment of Re- 
ceiver. 

.The decision in Khoo Joo Tiny. Ma Sein 
(16) is also in favour of the same view but 
as that decision is based upon an earlier 
ruling ofthe Burma Chief Court by which 
thé learned Judges held themselves to be 


bound it is unnecessary torefer to it any: 


further. 

The decision of our brothers Venkatasub- 
ba Rao and Reilly, JJ., Ponnu Chettiar v, 
Sambasiva Aiyar (17) in which some of these 
cases are .referred to was also a case where 
the appointment ofa Receiver had been 
previously obtained. Reilly, J., made ob- 
servations in that judgment warning 
against thedangerof relying on English 
decisions on mortgagesand applying them 
to India. J agree that the English decisions 
oughtto be used with great caution. There 
are observations in that judgment to the 
effect that a simple mortgagee can obtain 
the appointment of a Receiver only in cases 
where the personal remedy subsists. The 
point did not arise in the case. 

- Two decisions which are opposed to the 
series of authorities referred to above may 
now be mentioned. One is Gobind Ram v. 
Jwala Pershad (18), adecision of Sir Henry 
Richards, C. J., and Banerji, J. It was 
held that asimple mortgagee cannot obtain 
the appointment of a Receiver and that 
the mortgagor is entitled to remain in 
possession until the property was sold. 
The other isa recent decision of Terrell, 
C. J., and-Fazl Ali, J., in Nrisingha Charan 
Nandy v. Rajniti Prashad (15) already 
referred to. Inthefirst of these cases the 
underlying idea was that the right to the 
appointment of a Receiver depended on the 
(15) 142 Ind. Oas. 300; A I R 1932 Pat. 360; 13P L 


T 525; Ind Rul (1933) Pat 135. 
re 110 Ind. Cas, 620;6 R 261; A I R 1928 Rang. 


(17) 141 Ind. Cas 372; A I R 1933 Mad. 293: Ind. 
Rul. (1933) Mad 121; 64 M LJ 682; 37 L W 788; 
(1933) M W N 842 56 M 546, 

* (18) 43 Ind, Cas, 533; A 1 R 1918 All, 240, 
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right to obtain possession, Now itis true, 
as has been observed in some of these 
cases, the right of a simple mortgagee is 
primarily to proceed against the secured 
property and not against the other pro- 
perties of the mortgagor unless there is a 
personal remedy. Ifthe personal remedy 
is lost, there is noright to proceed against 
the other properties ofthe mortgagor. It 
is also true thata simple mortgagee is not 
entitled to possession ofthe mortgage pro- 
perty asa mortgagee. But where a mort- 
gagee seeks to obtain the appointment of a 
Receiver he does not proceed against the 
other properties of the mortgagor but wants 
to proceed against the mortgage property 
itself. The underlying idea in the opposite 
view is thatthe profits ofthe property not 
being mortgaged the mortgagee is really 
trying to proceed against property other 
than the mortgage property. But if the idea 
is carefully examinedit seems to me there 
isa fallacy. Inthe first place the mort- 
gagee never seeks to obtain possession 
for himself. Secondly, the attempt to place 
the property inthe hands of the Receiver is 
really proceeding against the prop- 
erty so as to utilise: it for the 
discharge of the debt. Now profits of prop- - 
erty are an accession to the property and 
proceed out of it. When the property is 
taken from the hands of.the mortgagor and 
placed in the hands of the Receiver, the 
Receiver has to get it cultivated and ‘derive 
income from it and that income has tobe 
utilised for the benefit of ihe mortgagee, 
Itis not that the fruits of the mortgagor's 
labour bestowed on his land isto be taken 
away for him. Ifthe crops on the mortgage 
property were raised by him, it may be 
said that is proceeding against property 
other than the mortgage property. But 
where the property itself is taken away from 
his hands and is kept in the Receiver's 
hands who has to make arrangements for its 
being cultivated and ultimately get profits 
from it the whole proceeding is a proceeding 
against the mortgage property. 

The matter can be looked:at from another 
point of view, Ifa decreeis promptly passed 
and the property is sold, the amount realised 
by the sale goes to the benefit of the mortgagee 
and from the time he receives the amount he 
gets interest on it. But instead of the sale 
promptly following the suit if there is delay, 
during all the time the sale is delayed the 
mortgagor will be enjoying the profits of 
the property which would have been enjoyed 
bythe mortgagee in theshape of interest on 
the mortgage money if there had been an early 


1933 


sale. -The profits of the property correspond 
to the interest on the money when once it is 
sold and converted into money; and wherever 
the mortgagor does not keep down the 
interest, he is really enjoying the profits of 
the property which in one sense represent 
the property which would have belonged 
to the mortgagee but for the delay. Any- 
now it isnot correct to say, where the attempt 
is to realise the debt secured out of the 
profits of the property and appropriate it 
towards the mortgage debt, itis the same 
as proceeding against other property. For 
these reasons Iam not able to agree with 
_ the decision in Gobind Ramv. Jwala Pershad 
(18). The reasoning of Terrel!, C. J., in 
the Patna decision proceeds on a somewhat 
different line, His judgment proceeds on 
the ground that an equitable mortgagee’s 
right to geta Receiver appointed was based 
on his right to be put by the court into the 
position of a legal mortgagee. In the first 
place the passages in Ooote on Mortgage 
where the position of an equitable mortgagee 
is discussed show that unless there is an 
express covenant for getting possession 
under certain circumstances the equitable 
mortgagee is not entitled to possession and 
it would not be correct to say that the 
English decisions allowing a Receiver to be 
appointed in the case of an equitable mort- 
gage depended on his right to possession. 
On the other hand the observations in In re 
Pope (11) show that the appojntment of a 
Receiver in the case of an equitable mort- 
gage was based on just the opposite ground. 
Ii is because an equitable mortgagee is not 
entitled to possession, it was said that a 
Receiver should be appointed and it was 
refused in the case of a legal mortgage. 
Whatever may be the position of an equit- 
able mortgagee under [English Law, an 
equitable mortgagee under Indian Law is 
merely a creature of the Transfer of Prop- 
erty Act. Under the Transfer of Property 
Act an equitable mortgagee has no right to 
possession. His only right is to obtain a 
decree for sale. I am not aware of any 
decision where it has been held that an 
equitable mortgagee is entitled to ask and 
demand possession of the mortgage pro- 
perty. I am therefore, unable to concur 
with the statement of Terrell, C. J., “The 
ame difference therefore between a simple 
mortgagee under Indian Law and a legal 
mortgagee under English Law exists between 
a simple mortgagee and an equitable mort- 
gagee.”” Far from there being such a differ- 
ence at least in the matter of obtaining 
possession, a simple mortgagee and an 
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equitable mortgagee seem to stand on the 
same footing, In both, the mortgagee is- 
not entitled to possession and it is onthe 
consideration that a mortgagor who cons 
tinues to enjoy the property without paying ` 
down the interest from out of the profits of 
the property may besaid to be from an 
equitable point of view committing a breach 
of his undertaking and where there are 
other circumstances such as the property 
being insufficient that courts have to proce- 
ed to appoint Receivers in the case of equit- 
able mortgages. The Madras and Calcutta 
cases appointing Receivers in the case of 
equitable mortgages cannot be distinguished 


-on the ground suggested by Terrell, C. J. 


The other learned Judge Fazl Ali, J., agrees 
with the conclusion and has based his 
reasons on the ground that the case before 
him was not afit one for the appointment of 
of a Receiver. He said nothing on the right 
of a simple mortgagee or an equitable 
mortgagee. For these reasons with great 
deference, I am unable to agree with the 
Allahabad and Patna decisions referred to 
above and agree with the large current of 
authority in favour of the appointment of 
a Receiver even in the cases of a simple 
The decision in Rajah Satruc- 
harla Gangaraju v. Ramchandra Deo Garu 
(19) is a case where the Judges thought 
that, on the facts, it was not acase for the 
appointment of a Receiver of property other 
than the mortgage property and lays down 
no proposition of law. Of course I must 
not be understood as saying that a simple 
mortgagee is entitled to the appointment 
ofa Receiver as a matter of course. During 
the pendency of the suit there may be 
questions about the proof of the document 
itself and even after the decree the cir- 
cumstances may not be such as to entitle 
him to such an appointment. Where interest 
is allowed toaccumulate into heavy arrears 
and the security became inadequate thereby 
Tshould say that such a case may be a 
fit one for the appointment ofa Receiver. 
Again where a defendant-mortgagor or a 
purchaser from him undertakes to pay the 
interest during the pendency of the suit 
and until the property is brought to sale, the 
appointment of a Receiver ought to be refus- 
ed. But where a person in the position of the 
3rd defendant inthis case has not paid any 
amount for several years towards the 
mortgage debt and where, as has been 
found by the Subordinate Judge and 
Pandalai, J., there are no merits in favour 

(19) 96 Ind. Oas 194; 23 L W 650; AI R, 1926 Mad. 
797; (1926) M W N 237, 
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of the appellant that would be a fit case for 
the appointment of a Receiver. 

The learned Advocate for the respondent 
relied on a case in 62 M. L. J. 35 (short 
notes) — an interlocutory order of Curgenven, 
J. But that case merely illustrates what 
I said. In that case the learned Judge 
directed that the interest should be paid 
regularly and observed that no Receiver 
_should be appointed so song as that direction 
“was obeyed. 

_ A decision of myself and Jackson, J., in 
Shri Devi Amma v. Valia Narayana (20) was 
referred to as showing that a simple mort- 
gagee has no right to the appointment of 
a Receiver. What we meant in that case 
was that he has no absolute right to insist 
on the appointment of a Receiver and not 

. that if the circumstances were such the court 


may not exercise the discretion in appoint- - 


ing a Receiver. We simply decided in 
‘that case that no appeal lay and we were 
trying to show. that there was no hard- 
ship by so holding. That case does not help 
the respondent. 
. In my opinion a simple mortgagee is not 
disentitled to’ obtain the appointment of a 
Receiver if the other circumstances are 
‘such as to justify it merely on the ground 
that no personal remedy subsists to proceed 
against the other properties of the mort- 
gagor. The appointment of a Receiver is 
‘only a mode of execution (s. 51 of the 
Code)—to be used, no doubt, with caution 
and sound judicial discretion. It was 
ordered by the Judicial ‘Committee in a 
simple money decree [Vibhuda Priya v. 
Lakshmindra (21)]. Why should the simple 
‘mortgagee be ina worse position than the 
holder of a money decree. Ifit is said that 
he has taken property as security, what 
about the case when it has become insuffici- 
ent? I would therefore allow this appeal 
with costs before us and Pandalai, J. The 
costs will be assessed on the amount of 
Rs, 1,600 (Vide C. M. P. No. 31 of 1933), i. e., 
“he will get the minimum fee. 
_. Anantakrishna Ayyar, J.—This Letters 
Patent ` Appeal has been preferred 
against the decision of Justice Krishnan 
‘Pandalai in O. M. A. No. 375 of 1931, in 
-which though the learned Judge held on 
the merits that a case for the appointment 
ofa Receiver had been made out, yet, he 
reversed the order of the Subordinate Judge 
of Tuticorin appointing a Receiver in 
(20) 114 Ind. Cas, 839. A I R 1929 Mad 20 
(21) 101 Ind. Cas 545 50 M 497; 26 LW 829: AIR 
1927 P O 131; 54 1 A 228;29 Bom. L R 955,450 L J 
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respect of the property which was the 
subject-matter of the mortgage suti, on the 
ground that the court had no jurisdiction 
to appoint a Receiver since plaintiffs had 
given up tight to personal relief against the 
mortgagor. ; , 

° The lst defendant executed a sirnple 
mortgage on May 30, 1924, for Rs. 20,000, in 
favour of the joint family represented by 
the plaintifs in the suit. The mortgagor 
sold the equity of redemption to the 3rd 
defendant on February 23, 1929. The suit 
was instituted on September 6, 1929, to 
recover the amount due on the mortgage. 
As interest had not been paid fora long- 
period, the amount due on the date of the 
preliminary decree on September 29, 1930, 
in respect of principal and interest came to 
nearly Rs. 37,000. On August 14, 1931, 
an application (I. A. No. 346 of 1931) was 
filed by the plaintiffs to have a` Receiver 
appointed in respect of the moitgage pro- 
perties. The application was made on the 
grounds, among others, that the value of 
the suit properties was going down day by 
day, that the present value of the suit 
properties was not sufficient to meet the 
decree amount, that interest had not been 
paid for years, and that the 3rd defendant, 
who had undertaken in the sale deed taken 
by him from the mortgagor to pay off the 
plaintiffs’ mortgage and also to pay interest 
to the plaintiffs, had’ not done so but was 
trying to prolong litigation with a view to 
enjoy the income of the properties for as 
“long a period as possible, The mortgage 
properties consisted of a -compound and 
twenty houses in Tuticorin yielding a 
gross annual rent of Rs. 2,316 and a net 
income of about Rs. 1,300. The Subordinate 
Judge of Tuticorin appointed a Receiver 
by his order dated October 16, 1931. The 
learned Subordinate Judge did not place 
any reliance on the other allegations made in 
the petition that the 3rd defendant had not 
been making any repairsto the property but 
was allowing them to deteriorate. On the 
grounds that the price of the properties had 
greatly deteriorated after the date of the mort- 
gage,that interest had not beenpaid for several 
years, that the properties if sold were not likely 
to realise anything like the amount due to 
the plaintiffs, and that the 3rd defendant 
who had undertaken in the deed of sale 
executed by-the first defendant in his favour 
on , February 23, 1929, to discharge the 
plaintiffs’ mortgage and also pay interest 
to the plaintiffs, had not done so, but was 
enjoying all the income of the properties 
himself, the learned Subordinate Judge 
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came to the conclusion that it.was a fit case 
for the appointment of a Receiver to collect 
the rents and deposit the samein court.as it 
was just and convenient in the circumstance: 
to doso. ae ; 

The third defendant preferred O. M.A. 
No. 375 of 1931 tothe High Court againstthe 
order of the learned Subordinate Judge 
appointing a Receiver. Justice Krishnan 
Pandalai who heard the appeal after notic- 
ing the circumstances of the case, came to 
the conclusion that a case for the appoint- 
ment of Receiver was madeout provided 
the court had jurisdiction -to pass such 
an order. The learned Judge observed as 
follows:— | ae 

“If this appeal depended on the above or similar 
considerations which affect Receiver applications in 
ordinary simple mortgage suits, | should have ‘no 
hesitation in confirming the order of the learned 
Subordinate Judge. If the decree is for sale and if 
it be established thatthe security is not sufficient 
to satisfy the judgment debta Receiver will be ap- 
pointed as a matter of course especially if there has 
been default in payment of interest. T am satisfied 
that the likelihood is that the property will not be 
enough forthe mortgage debt and that the appellant 
yealising this is trying to delay the realisation of 
the debt as long as possible as it is profitable for him 
$2 doso, On themeritsI am against the appel- 
Jant.” 

Finding however that the plaintiffs had 
given up their rights to personal remedy 
againstthe mortgagors and therefore not 
entitled to proceed against their other pro- 
perties for any deficiency that may arise 
on the sale, the learned Judge came to the 
conclusion that in such circumstances the 
court had no jurisdiction to appoint aReceiver 
as it would amount to allowing the plaintiff 
through the machinery of a Receiver to take 
what they have given up and are not legally 
entitled to get. Accordingly the learned 
Judge allowed the appeal and dismissed the 
application of the plaintiffs. The plaintiffs 
have preferred this Letters Patent Appeal 
against the learned Judge’s decision. 


A preliminary objection was taken by the 
learned Advocate for the respondent (third 
defendant) that, having regard to the provi- 
sions of s, 104, Civil Procedure Code, no 
further appeal lay from the judgment of 
the learned Judge in an appeal preferred 
under O. XLII, r. 1, el, (ù, Civil Procedure 
Code. He argued that only one appeal lay 
against the order passed by the Subordinate 
Judge, under O. XLIII, r. 1, el. (s), Civil 
Procedure Code, but that no further appeal 
lay from an order passed in such an appeal 
having regard to the provision of s. 104 (2), 
Civil Procedure Code. The appeal before 
us was preferred under the provisions 
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of s. 15.of.: the Letters Patent of . this 
The question whether.an appeal lies. under 
el. 15 of the Letters Patent against.the judg- 


ment of a single Judge of the High Court pas- 


. sed an on. appeal preferred, tothe High Court 


under’ O. XLIII, Civil Procedure Code (Cor- 


‘responding to s. 588 of the earlier Cade), 


has been the subject of discussion in some 
cases in this court. The decision of Boddam 
and Bhashyam Ayyangar, JJ., in Muthuvaier 
v. Periyasami Iyer (7), is- directly against 
the contention raised by the respondent be- 
foreus. The learned Judges, after noticing 
the reasoning of the Full Benchof this 
High Court in the case reported as Chappan 
v. Moidin Kutti (6), of the Privy Council 


-decision in Hurrish Chunder Chowdhury v. 


Kalisunderi Debi (22) and of the decision 
ofa Bench of this courtin Sabapathi v. 
Narayanaswami (23). came to the conclusion 
that the provisions of the Letters Patent 
prevailed and that an appeal lay from the 
judgment of one Judge of the High Court 
in such cases. It was remarked that the 
prohibition contained in the Code of Civil 
Procedure related only to the entertainment 
of a further appeal by another court of a 


higher grade in such cases, and that the 


provisions of the Letters Patent conferring 
a right of appeal from the judgment of one 
Judge of the High Court to the same court 
were not inany way interfered with by 
the provision of the Oode of Civil Procedure, 
That view has been accepted all along in 
this court though the Allahabad High 
Court would seem to be of a different opinion: 
Sri Kishen v.Ishri (24) and Piart Lal v. 
Madau Lal (25). See also the decision of 
the Full Bench in Dhanaraju v. Balakissen 
Das Motilal (8), where it was held that the 
procedure to be adopted by the High Court 
in the case of an equaldivision of opinion 
among the Judges of the High Court in 
an appeal preferred to it under the Code 
of Civil Procedure is governed by the 
Letters Patent and not by the Codeof Civil 
Procedure. o. , 

Having considered the provisions of s. 588 
of the old Code on the one hand ands. 104 
and O. XLIII of the present Code on the 
other, I do not think that there is any 
sufficient ground forholding thatthe deci- 
sion in Mutauvaier v. Periyasami Iyer (7), 
should not govern judgments passed under 
the present Code of Civil frocedure, by a. 

(22) 9 O 482.10 TA 4; 12 OL J 511; 4 Sar, 406; 7 
Ind, dur. 161 (P CY 

(23) 25 M 555; 11 MT J 346 h 

(24) 14 A 223;4 W N (1892).13. : 

(25) 39 Ind. Gas.460; 39 A191; 15 A LF 46. 
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preferred under QO. ALIH, Civil Prce- 
-cedure Code. I have ino hesitation in 
-overruling the preliminary objection. The 
-Matter has been fully discussed in the 
.decisions already cited and I donot pro- 
pose to say anything more on the point. 
The substantial question in the appealis 
“whether the court has jurisdiction ina case 
where personal relief against the mort- 
gagor and his other properties has’ been 
-given up by the mortgagee, to order the 
-appointment of a Receiver in the suit of a 
„simple mortgagee. The preliminary decree 
-passed by the lower Court on September 
+29, 1930, no doubt contains.a statement 
.that the mortgageeshad given up their right 
-to personal relief against the other proper- 
:ties of the mortgagor. The mortgage sued 
.on is dated May‘ 30,°1924, and the suit .was 
:filedon September 6, 1929, i.e. withinsix 
» yearsfrom the date of the mortgage and 
therefore, itis rather difficult to understand 
the circumstances under which the plaint- 
iff's pleader gave up the plaintiff's right to 
. personal relief against the other properties 
of thé mortgagor, but in-the face of ‘the 
statement above referred to, in the prelimi- 
nary decree dated September 29, 1930, passed 
„in this. case, we must take it that the recital 
in the decree is correct. The question 
-therefore is whether the order passed by the 
-Subordinate Judge appointing.a Receiver 
over the mortgage properties was passed 
-without jurisdiction having regardto the 
fact that the plaintiffs had given up their 
right to personal relief against the mort- 
.gagors and their other properties. : 
“~ Tt must be taken to be settled law in this 


court at present ‘that though a simple mort-. 


gage doesnot carry with it right to posses- 
sion and though a simple mortgagee’s 
‘Yemedy is only by way of sale of the mort- 
.gage property, yet the court has jurisdic- 
‘ion In asuit brought by a simple mort- 
.gagee to recover money, to appoint a 
“Receiver, in a proper case. The decision of 
Justice Kumaraswami Sastriar in Ethira- 
-julu Chetti v. Rajagopalachariyar (14), has 
-made that position clear .after reviewing 
the earlier authorities on the point. The 
‘learned Judge notices the provisions 0f O. 
-XL, r.1,Civil Procedure Code and also of 
8. 503 0f the Code of 18:2. The learned 
‘Judge came to the conclusion that whether 
. the mortgagee was or was not entitled to 
possession, he may invite the court to ap- 
point a Receiver if the demands of justice 
require that the mortgagor should be 
deprived sof possession, While observing 
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that it is impossible to lay down ‘a hard 
and fast rule enumerating the circumstan- 
ces under whichalone the court will appoint 
a Receiverin respect of property subject to 
a simple mortgage, the learned Judge held 


-that where on account of circumstances 


created either by. the conduct of the -mort- 
gagor or connected with the state of the 


_property, the mortgagee is likely tosustain 
-loss not foreseen by him at the time he took 
the simple mortgage, the court will have 


jurisdiction to appoint a Receiver to take 


. possession of -the property for the benefit 


of the mortgagee. In the case before the © 
learned Judge, the default of the mortgagor 
in paying theinterest andthe fall in value 
of the mortgage property were taken by 


thelearned Judge to be facts constituting 


it just and reasonable that a Receiver 


-should be appointed. 


The decision in Ethirajulu Chetti v. Raja- 
gopala Chari (14), has been followed in 
court, though 


that under the Indian Law it is notone of 
the ordinary remedies of a simple mortgagee 


-who has filed a suit on his mortgage to have 


a Receiver appointed as a matter of course 
in respectof the mortgage properties, but 
that the court would appoint a Receiver 
onlyin special circumstances when it con- 


sidered it ‘just and convenient’ to do so. It 


is not necessary at present torefer to the 
earlier cases where the law to the same 


effect has been laid down by the courts in 
India: 
‘Manicka Vasaga Desikar (9), Ghanashyam 


See Arunachalam Chettiar v. 
Misser v. Gobinda Moni (26), Weatherall v. 
Eastern Mortgage Agency Company (12), 
Rameshwar Singh v. Chuni Lal Saha (3), 
Khubsurat Koer v. Saroda Charan Guha (2) 
The Eastern Mortgage and Agency Co., Ltd: 
v. Rukea Khatun (13), and Jai Kisendas 
Gangadas v. Zenabai (27). The wording of 
s. 503 of the Code of 1882 relating to the 
appointment of a Receiver was different 
from the wording of O. XL, 1.1 of the pre- 
sent Code. Under the present Code, the 
court could appoint a Receiver if it appears 
to it to be‘just and convenient’ to do £o. 
No doubt ‘the court could not order the 
removal from the possession or custody of 
property any person whom any party to 
the suit has not a present right so to remove’, 
But the jurisdiction of thecourt to appoint 
a Receiver under the present Code is very 
wide. That discretion, though very wide, 
should be exercised on well established 
(26) 7 O W N 452, 
(27) 14 B 431. 
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principles of law, and not simply according. 
tothe whim and caprice of individual 
Judges. ; 

In my view, the circumstance that a 
simple mortgagee in India under the pro- 
visions of the Transfer: of Property Act is. 
not entitled to possession of the mortgage 
property even on default of payment of the 
mortgage money: [see the observations 
of Lord Hobhousein Papamma Rao v. Vira 
Pratapa H, V. Ramachandra Raza (28), to 
the effect that :— 

“Tf indeed the matter were new, it might reasonably 
be argued that the terms of simple mortgage justify 
usufructuary possession; but long practice, now 
embodied in a statute has settled that the remedy of 
the mortgagee is a judicial sale.” : 
does not necessitate the conclusion that 
the court has-no jurisdiction to appoint a 
Receiver over the mortgage 
ties in a suit brought to enforce 
the simple mortgage should it con- 
sider just and convenient to do so. No 
doubta simple mortgagee is not entitled 
to possession. 
a sale of the mortgage properties, bul when 
the object of the suit is to haveasale of the 
mortgage properties, but, owing to. inevi- 


table delay in litigation the same could not’ 


be ordered at once and other circumstances 
suchas those found in the present case 
exist, it does not follow that the court could 
not order the appointment of a Receiver in 
sucha case if it considered it just and 
proper to doso. It is only regarding the 
property which was mortgaged to the plaint- 
iff thatthe court appoints a Receiver in 
such a case. The circumstance that the 
right of the mortgagee to have personal 
relief against the mortgagor and his other 
properties has been given up, or has be- 
come barred by limitation or does not exist 
in particular cases, is no ground by itself 
tohold that the court has no jurisdiction 
io appoint a Receiver in such cases. The 
order appointing Receiver affects only the 
mortgage property which isthe subject of 
the suit, and not any other property of the 
mortgagor. The delay in litigation could 
not always be imputed to the plaintiff; it 
is well known that defendants also in 
‘several cases contribute tothe delay in the 
disposal of the suit. As a matter of fact, 
inthe present case, it is found by the 
learned Judge of this court and also by the 
Subordinate Judge, that the third defen- 
dant has allowed interest to accumulate 
and is only anxious to continue in posses- 
sion foraslong a period as possible with 
the sole view of enjoying the income of the 
(28) 19 M 249; 23 I A 32;6 M L J53; 7 Sar. 10. 
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His only right is to have- 
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properties, thus causing prejudice to the 


plaintiffs: j . 

It is admitted that in case of waste or 
destruction.of the mortgage property, or 
when revenue or head-rent is not paid,.the - 
court has jurisdiction to appoint a Receiver 
over the mortgage’ property. But does this 
exhaust the jurisdiction of the court to 
appoint a Receiver in mortgage suits, though 
those would undoubtedly be cases in which 
courts would more readily appoint a 
Receiver ? : 

In discussing the question, one must 
keep separate two questions :—(1). Whether 
the court has jurisdiction, and (2) whether 
the court should in a particular case appoint 
a Receiver inthe exercise of its jurisdic- 
tion. . 

Prima facie, ifthe court could appoint 
a Receiver over the mortgage property in 
some cases in a suit on a simple mortgage, 
it would surely indicate that the court has 


jurisdiction to appoint Receiver over the | 


mortgage property as such, and the other 
question whether in a particular case it 
would make the order or not would be one 
dependent entirely on the particular cir- 
cumstances of that case. We should not 
mix the two questions especially when one 
of them relates to the very existence of 
jurisdiction in such a suit in certain cir- 
cumstances. ; 

As already stated, the question is not 
whether the plaintiff has a strict legal right 
to have Receiver appointed in such a case 
as the one before us. Even in a case 
where there was a specific agreement bet- 
ween parties that on the happening of a 
particular event, one of the parties was 
entitled to havea Receiver appointed, the 
court held that it was entirely a matter of 
discretion with court whether a Receiver 
should be appointed in any- particular case 
ornot. Ittherefore seems to me that it is 
attacking the problem from a wrong end to 


“say that because a simple mortgagee is not 


entitled to possession, therefore the court 
has no jurisdiction to appoint a Receiver, 
that because right to personal relief is given 
up, therefore the court has no jurisdiction to 
appoint a Receiver in respect of the mort- 
gage property. 

I agree with the learned Judges of this 
court who have often remarked thal in cases 
of mortgages,- courts in India should be 
very careful before implicitly following 


English decisions passed with reference to’ e» 


mortgage law in, force in England. In 
England, asimple mortgagee is entitled: to 


take possession of the mortgage properties 


- 


` 
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gage debt at the stipulated period. Being 
in a position to take possession of the 
mortgage property, English Courts were 
e reluctant at one stage to appoint a Recei- 
ver atthe instanceof a simple mortgagee. 
As remarked by Dr. Ghose in his Law of 
Mortgage in India, 4th Edition, Vol, 1, p. 
590 :— - | 


“The position of a mortgagee in possession is so 
fall of peril that no mortgagee except under the 
strongest pressure should assume possession and 
certainly never when he could get a Receiver. For, 
by means of appointing a Receiver, mortgagees are 


able toobtain the advantages of possession without - 


ita drawbacks.” 


Under fhe Law of Property. Act, 1925,a 
simple mortgagee could. apply for appoint- 
ment of a Receiver. An equitable mortgagee 
in England had always the right to apply 
for the appointment of a Receiver as a 
matter -of course. The Law in India is 
different. While it is open to ‘the 
courts in suits by simple mortgagees and 
also in suits by- equitable mortgagees, to 
appoint a Receiver over the mortgage prop- 
erty there is no such thingas aright on 
the part of the said mortgagees for the 
appointment of a Receiver in such cases, 
In India, in such cases, Receivers are not 
appointed as a matter of course. Even 
when the income, rent and profits of the 
property have been expressly includedin a 
simple mortgage as security for the mort- 
gage debt, the mortgagee is not entitled, as 
of right, to have a personal relief against 
the mortgagor and his other property is 
still subsisting. The appointment of a 
Receiver is nos a matter of right on the 
part of the mortgagee. The above cir- 
cumstances would ordinarily work in favour 
of such appointment, in conjunction with 
the other facts of the case. Special cir- 
cumstances have always to be proved be- 
fore the court could come to the conclusion 
that it is ‘just and convenient’ in that parti- 
cular case to have a Receiver appoint- 
ed over the mortgage properties. If 
on the other hand it is proved to the court’s 
satisfaction: that it is just and convenient 
to appoint a Receiver, there is nothing in 
any provision of law to which our attention 
was drawn, nor any decision binding on 
us, that prevents the court from making 
such an order. In the various cases de- 
cided by courts in India referred to above 
, I do not find any reference made to per- 
sonal relief against the mortgagor being 
available as a necessary condition for such 
appointment. 
© Jn Ponau Chettiar v. Sambasiva Aiyar 
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(17) the learned Judges had not to. decide 
andin fact did not decide that a Receiver 


-could be appointed only when the personal 


remedy against the mortgagor was avail- 
able and that is specially noted by one. of 
the learned Judges.” 2 
. The only direct decision of ‘this. court 
on this point in which the question is dis-. 
cussed is that reported as Venkataraja, 
Gopala Surya Rao v. Basivi Reddy (10). 
In that case, Justice Oldfield was of 
opinion that: : A f 
“The court has power to appoint a Receiver of 
mortgage property where a decree for sale is passed, 
on a simple mortgage though the personal remedy 
is barred by limitation.” , 
Justice Sadasiva Iyer on the other hand 
would seem to have been of a different 
opinion, though at p.463* that learned 


-Judge says that: 


“he has come to the conclusion that this isnot a fit 
case for the appointment of a Receiver” 

The decision in Rajah Satrucharla Gan- 
arajuv. Ramchandra Deo Garu (19) does 


“not discuss the question of jurisdiction of 


the court but having regard to the facts 


of that case the learned Judges 
“saw no reason to appointa Receiver for property 
which inot the subject-matter of the suit,” . 


‘al 


“which descended to the mortgagor after the mort- 
gage suit was filed asreversioner to the estate ofa 
minor. 
The decision turned on the facts of the 
case only. . f ; 

The circumstance that the mortgagee's 
right to proceed personally and against the 
other properties of the mortgagor is not 
available, is, in my opinion, no bar to the 
court appointing a Receiver over the mort- 
gage property (as distinct from the non-mort- 
gage property). Executionof such decrees 
could be stayed either by means of in- 
junction issued in other suits or as a 
result of appeal. Though it is open to 
courts in such cases to impose terms be- 
fore granting injunction or staying execu- 
tion, prima facie, the jurisdiction of the 
court over the subject-matter of the liti- 
gation before it should not, except for 
cogent reasons, be held to have been taken 
away from it. Whether the mortgagee 
could proceed against the other property 
of the mortgagor or not, it is essential 
that the mortgagee should be protected in 
the matter of his proceeding against the 
very property mortgaged, which is the 
subject-matter of the suit. 

I have already referred to the circumst- 
ance that the mortgagee in the case ofa 
simple mortgage: in India, is not entitled 


“Page of 29M. D, J—[Ed]- Z7 ii 
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to possession of the mortgage property. It 
follows that the mortgagor could deal with * 
the right to possession of such property 
even aftercreating a simple mortgage over 
the said property. Till asuit is instituted 
it would be open, ordinarily, to the person 
who-has acquired right to possession of jhe 
property to appropriate the income of the 
mortgage property for his sole benefit. That 
proposition is not disputed. But when a 
suit is instituted by a simple mortgagee 
for the sale ofthe mortgage property with a 
view to realise the mortgage debt, then 
the argument relating to possession loses 
force. It cannot be denied that in a pro- 
per case it is open to the court in execution 
of a mortgage decree to direct that instead 
of the mortgage property being sold at 
once, a Receiver should be appointed to 
collect the rents and profits of the mortgage 
property, so that if the decree amount 
could be paid within a reasonable time, the 
sale ofthe mortgage properly might be 
‘avoided. The argument urged on behalf of 
the third defendant in the present case 
would, if logically pressed, deprive the 
court of jurisdiction to do so. I would 
therefore hesitate before accepting the 
third defendant's contention which would 
lead to such a result. Again his contention, 
if logically applied, would deprive the court 
of jurisdiction to appoint a Receiver over 
the mortgage property by removing a person 
in the position of the third defendant (a 
subsequent purchaser of the equity of re- 
demption) from possession of the same, 
because, even if personal relief against the 
mortgagor be available, it would be avail- 
able only as against properties and rights 
that vested in the mortgagor on the date on 
which the Receiver is appointed, and ina 
case where the mortgagor had already part- 
ed with (for value) his right to possession of 
the property in favour of a 3rd person (like 
the 3rd defendant in this suit) the court 
could not deal with the right to possession 
of the mortgage property, which ex hypothesi 
had left the mortgagor and passed to athird 
person in the position of the third defend- 
ant before us. The third defendant’s argu- 
ment based on the non existence‘of right to 
personal relief against the mortgagor would 
 geem logically to lead tothe conclusion that 
even when right 10 personal relief subsists, 
the court would have no jurisdiction to ap- 
point a Receiver, since right to possession 
had passed to the purchaser of the equity 
of redemption and did not remain in the- 
morigagor onthe date of the suit. The same 
argument ofthe third defendant would also 
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court could not appoint a Receiver over the 
mortgage property, even by its decree in the 
suit. That argument, in my opinion. ignores 
the distinction between themortgage property 
and ‘non-mortgage property’; the jurisdiction 


. to appoint a Receiver would always subsist in 


the case of mortgage property—the subject- 
matter of suit, whereas it would not exist 
with referenceto non-mortgage property in 
a case where the personal remedy is. not 
available. But when a similar argument 
was advanced before the very same learned 
Judge, Justice Krishnan Pandalai, in C. 
M. A. No. 493 of 1931-decided on Novem- 
ber 1, 1932, that learned Judge (as I under- 
stand the judgment) overruled the conten- 
tion and in my opinion, rightly. The learned 
Judge observed that the act of the mortgagor 
in selling the equity of redemption could 
not deprive the court of its jurisdiction to 
appoint a Receiver and that by transferring 
possession to a stranger a mortgagee 
could not be baffled. This last argu- 
ment, in my view, really takes away the 
bottom from the respondent's contention. 

It has been held that a court has juris- 
diction, in a suit filed by an equitable 
mortgagee in India, to recover money due 
on the equitable mortgage, to appoint a Re- 
cover over the mortgage property. An 
equitable mortgagee in India has no right 
to possession of the mortgage property. 


Tf the court has jurisdiction in the case of 


an equitable mortgage to appoint’a Receiver 
over the mortgage property, it should surely 
have jurisdiction to appoint such a Receiver 
in the suit of asimple mortgagee in India. 
The court has complete jurisdiction over 


‘the subject-matter of the suit, and if the 


court could sell the mortgage property, it 
should also have jurisdiction to appoint a 
Receiver over the same. In the circums- 
tances, I think itis for the 3rd defendant to 
satisfy us that the court has no jurisdiction 
to appoint a Receiver in such a case. He 
has not only satisfied me that it is so; but, 
for reasons already given, itseems to me 
that the court has got jurisdiction in the 
matter. 


With great respect, Iam not able to agree 
with the observations of the learned Chief 
Justice of the Patna High Court in Nrisingha 


- Charan v. Rajniti Prasad (15), regarding the 


rights of an equitable mortgagee in India 
to demand possession of the mortgage prop-+ 
erty. In my opinion there is no difference 
in thisrespect between a simple mortgage 
and an equitable mortgage in, India, and 
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neither of the said mortgages carries with 


it any right to demand possession in India. 
The other learned Judge in the Patna” case 
.did not discuss the question of law, but held 
on evidence that no case for appointment 
.of a Receiver had been made out in that 
case. In Ghose on Mortgages, 3rd edition 
-p. 597 (note 1)—and Sth Edition p. 632 
(a)~the learned author states as follows: 

“It should be noticed that the cotirt may appoint a 
Receiver at the instance of the mortgagee where the 
action is for foreclosure or sale, if there is reason 
to suspect that the security is insufficient or if the 
interest isin arrear.” 

In Jai Kisendas Gangadas v. Zenabai 
(27) a case decided under the Code of 
-Civil Procedure of 1882, Sir Charles Sargent, 
-Kt.,C. J., and Justice Telang, held that 
‘the High Court possesses the same powers 
with regard to the appointment of Receiver 
as are possessed and exercised by the courts 
in England under the Judicature Act.’ The 
:learned Judges observed that when it was 
‘just and convenient’ to do so, a Receiver 
-could be appointed by the court. That was 
not the test laid down in s. 503 of the Code 
of 1882, but the learned Judges applied 
-that test. Under the present Code of Civil 
Procedure—O. XL, r. 1—the test of ‘just and 
convenient’ has been expressly enacted for 
-guidance in appointing Receivers in suit. 
‘Therefore, the ruling in Jai Kisendas Gan- 
gandas v. Zenabai (27) is rather useful for de- 
cisions of cases that arise under the present 
Code of Civil Procedure. At p. 435* the learn- 
ed Judges stated as follows: 

“Now in the present case, we think, it is ‘just and 
. convenient’ that a Receiver should be appointed, 
There are exceptional circumstances here. The 
mortgage debt is for a very large amount. The 
-value of the property is said to be insufficient to 
_cover the debt, and there is a large sum owing for 
-arrears of interest, It is, therefore, a case in which 
a Receiver is desirable, and we think he ought to 


. ‘have been appointed by the decree made by the 
court below.” 


For these reasons, I have come to the 
.conclusion that the court has jurisdiction, 
in a proper case, to appoint a Receiver in 
respect of mortgage properties in a suit 
filed by a simple mortgagee to realise his 
debt from the -mortgage properties and 
that appointment of a Receiver is only a 
mode of realising such security in the case 
of a simple mortgage. f 

As the learned- Judge has agreed with 
the Subordinate Judge on the merits that, 
if the court has got jurisdiction in this 
matter, the order appointing Receiver was 
+-justified by the circumstances, it follows 
that the letters Patent Appeal must be 
-allowed and the decision of the Subordinate 

.*Page of 14,8,—[Hd). 
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Judge restored with all costs in the High 
Court. i 

. Cornish, J.—In the determination of 
the question before us not much assistance, 
I think, is to be got from English rules 
and precedents, Thereasons for the rule for 
appointing a Receiver for the benefit ofa legal 
mortgagee or of an, equitable mortgagee 
in England (see Kerr on -Receivers, 
pp. 32, 35 and Coote on Mortgages, 
volume 2, p. 823) do not stand good for 
the appointment of a Receiver in favour of 
an Indian simple mortgagee; but ‘that 
argument does not exclude the possibility 


-of a Receiver being appointed on behalf 


of a simple mortgagee. The power in 
India to appoint a Receiver by way of 


.execution is conferred on the Courts by 


the Civil Procedure Code, and it is a 
mistake, in my ‘opinion, to treat it as if it 
must be dependent upon English equitable 
Tules. 

The remedy of the simple mortgagee is 
a judicial sale of the mortgaged property.: 
Papamma Rao v. Vira Pratapa H. V. ` 
Ramchandra Razu (28). That is his legal ` 
remedy. In the absence of any clear rule 
to the contrary, whyis he not to be entitled 
to crave as auxiliary to his legal remedy 
the equitable remedy by O. XL, r.-l of 
the appointment of a Receiver? Order XL, 
r. 1 is available unless we hold with the 
view in Makhan Lal v. Mushtag Ali (29), 


that O. XXXIV, shuts out any recourse to 


-O. XL, r. 


1. But that ruling finds no 
support in any of the decisions of this 
High Court or inthe Bengal and Bombay 
High Courts relating to the appointment 
of a Receiver in mortgage suits, and I am 
not prepared to follow it. Order XL, r. 1 
is expressed in generalterms. It empowers 
the court to appoint a Receiver of any 
property whenever it appears to the court 
to be just and convenient. If the ques- 
tion had to be decided simply on the 
language of O. XL, r. 1, I would say 
that if the court was satisfied that justice 
and convenience required the appointment 
of a Receiver for the benefit of a simple 
mortgagee the rule was sufficiently wide 
to sanction the appointment. There is a 
considerable weight of authority on the 
side of this interpretation. The cases are 
summarised by Kumaraswami Sastri, J., 
in Ethirajulu Chetti và Rajagopala Chart 
(14), and the conclusion he arrived at was 
that in the case of a simple mortgage, if 
the circumstances warranted it, the court 


(29) 100 Ind. Cas. 735; A IR 1927 All. 419, 
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had power to appoint a Receiver. With 
that conclusion I agree. a 

Krishnan Pandalai, J.; from whom this 
appeal comes, appears to have been guided 
in his decision very largely by the observa- 
tions of Sadasiva Iyer, J., in Venkataraja 
Gopala Surya Rao v. Basivi Reddy (10°. 
With due deference, I think that what 
Sadasiva Iyer, J., said in that case was 
in favour of the courts power to appoint 
a Receiver, though inthe particular cir- 
cumstances he thought that a Receiver 
should not be appointed. He began by 


expressing ihe opinion that the existence. 


of a right in the plaintiff to receive rents 
and profits was not an indispensable pre- 
requisite for the exercise of the court's. 
power toappoint a Receiver. That amount- 
ed to anopinion that the equitable remedy 
in favour of a simple mortgagee had no 
relation to a right to enter into posses- 
sion of the mortgaged property, a right 
which a simple mortgagee has not got. 
He then proceeded to reject the suggestion 
that the words “any property” in O. XL, 
r. 1, meant exclusively the property the 
subject of the suit, 1. e. the property 
subject to the mortgage. -And he concluded 


by holding in the special circumstances. 


of the case (inter alia personal remedy 
against the mortgagor was apparently 
barred) that “it was not a fit case for 
the appointment of a Receiver.” The power 
to appoint fis given to the court by 
O. XL, r. 1 and is independent of anything 
done by the mortgagee. It may be that 
the circumstance of the mortgagee having 
given up his personal remedy against the 
mortgagor, as he is alleged to have done 
in the case before us, or of his having 


allowed it to become barred by lapse of’ 


time, might weigh with the court in con- 
sidering whether the equitable remedy 
should be given tothe mortgagee. Those 
are matters which might influence the 
court’s discretion; but I fail to see how 


they could possibly control the court's: 


power. 


It id admitted that the present case is- 


a properone for a Receiver to be appoint- 
ed, and I think that the court had power to 
make the appointment, | 


Lab MUHAMMAD. 
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ALLAHABAD HIGH COURT. 
- -First Civil Appeal No. 310 0f 1929. 
November 29, 1932. 
IQBAL AHMAD AND Kiscu, JJ. Š 
ABDUL RAŞHID—PLAINTIFF—ÅPPELLANT 
VETSUS Š 

SIRAJUDDIN AND OTHERS— DERENDANTS 
a: — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s I1~—Co- 
defendants— Doctrine of res judicata, when applies— 
Muhammadan Law—Joint Muhammadan Jamily, if 
recognized- Presumptions as to acquisitions—Burden 
of proof. . 

The correct criterion in cases where it issought to 
apply the rule of res judicata as between co-defend- 
ants is to determine: (l, whether there was con- 
flict of interest between the defendants concerned ; 
(2) was it necessary to decide that conflict.in order 
to give the plaintiff the relief that he claimed, and 
(9) was the question finally decided between ihe 
defendants? If all these conditions are satisfied then 
the decision will operate as res judicata as between 
the defendants inter se. In order to constitute res, 
judicata between co-defendants it is neceseary that: 
there should be active controversy between those 
defendants and an adjudication upon that controversy 
should be necessary for the purpose of grenting relief 
to the plaintiff. Munni Bibiv Tirloki Nath (1) and 
Maung Sein Done v. Ma Pan Nyun (2), relied on. 
[p. 463, col 1.) 

The law does not recognize the existence of a joint 
Muhammadan family or tenancy-in-common so far as- 
a Muhammadan family is concerned. The presump- 
tions that hold good in the case of acquisitions in 
the names of individual members of a joint Hindu 
family have no application to acquisitions made in; 
the names of individual members of 2 Muhammadan 
family. The burden lies on the plaintiff to substen- 
tiate his allegation that certain acquisitions that were 
made inthe name of particular persons were acquisi- 
tions for the benefit of persons other than those in 
whose names the acquisitions were made. [p 464, 
cols. 142] | a 

First Civil Appeal from. the decision of 
the Sub-Judge, Allahabad, dated February 
25,1929. ` 

Messrs. Hyder Mehdiand Samiuddin, for 
the Appellant. 

Mr. Mushtaq Ahmad, for the Respond- 
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Judgment- This is a plaintiff's 
appeal and arises out of a suit for a declara- 
tion of the plaintiff's right to and for joint 
possession over the properties detailed atthe , 
foot ofthe plaint. The plaintiff also claim- 
ed mesne profits. The partiesto the present 
litigation are descended from a common an- 
cestor named Lal Muhammad. Lal Muham- 
mad died leaving eight sons: 





ila add Abdul Abdul 
- Ali died Latif diod Wahid died Ghafur died 
1898, Apri! 1905, J uly 1905, “1918, . 
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. -by Sirajuddin and certain other defendants. , 


‘The eight sons mentioned abové died in 
the years noted against their names, A 
complete pedigree of the family is to be 
found at p.6 of the printed record. 

The plaintiff appellant before us is one of 
the sons of Afzal Ali and of the contesting 
defendants Sirajuddin, defendant No. 1, 
isthe own brother of the plaintiff-appellant. 
The other contesting defendants are the 
heirs of Safdar Ali and Qadir Baksh. 
Of the eight brothers Nadir Ali and Abdul 
Latif died issueless. All the persons who 
were the legal heirs of the eight sons of Lal 
Muhammad were impleaded as defendants 
in the suit and most of them admitted the 
plaintiff's claim. The plaintiff's case was 
that all the eight sons of Lal Muhammad 
and their descendants were joint in business 
and that the various propertiesin dispute 
were purchased with joint funds in the names 
‘of one or some of the members of the family 
and that the entire properties acquired up 
to the year 1916-0r1917 belonged to all the 


members of the family in accordance with. 


the legal shares enjoined by Muhammadan 
Law and that, as such, the plaintiff was 


entitled to the shares claimed by him. in- 


the various properties. The plaintiff em- 
braced in the suit his claim to various shares 
as an heir of his father Afzal Ali, of his 
tincle Nadir Ali and of certain ladies who 
had also inherited shares in the various 
properties. It was common ground that 
originally various properties were purchased 


with joint funds inthe name of Sabit Ali. 


and that each of ihe sons of Lal Muhammad 
had a 1-8th share in the properties so pur- 
chased. On the death of Sabit -Ali the name 


of Abdul Wahid, his brother, was recorded . 


“as against the properties purchased in the 
name of Sabit Ali 
managed those properties on behalf of the 
whole family. Afterthe death of Sabit Ali 
in 1882, Abdul Wahid got the names of the 
sons of Satdar-Ali, the names of the sons 


of Sabit Ali, and his own name, and the, 


names of his remaining five brothers entered 


„against the properties in equal shares, i. ¢.,- 


1-8th of the properties acquired up to that 
time were recorded in the name of each 
branch of the eight sonsof Lal. Muhammad. 
The plaintiff alleged that even after 1883 
acquisition used .to be made 
funds for the benefit of all the heirs of Lal 


Muhammad inthe names ofone or of other 


“ ‘members of the family and that all the 
heirs of Lal Muhammad were entitled to 
the properties acquired up tothe year 1916 
or 1917. . : 
„The suit, as already stated, was contested 


and Abdul Wahid. 


from joint. 
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They, while admitting that the acquisitions 
up to the year 1886 were for the benefit of all 
the members of the family of Lal Muham- 
mad, denied that the properties acquired 
since 1886 were acquired from joint funds 
orfor the benefit of any persons other than 
those in whose names the various acquisi- 
tions were made. They asserted that the 
vendees under the various sale deeds, by 
means of which propertiés were acquired 
since the year 1886, were the real owners of 
the properties purchased in their names and 


not benamidars on behalf of all the members . 


of family of Lal Muhammad. In short, they 
put the plaintiff to proof of his title to all 
the properties thatjwere acquired in the name 
ofone or other of the contesting defendants 
or of their ancestors since the year 1886. 


The plaintiff, onthe other hand, contended . 
that the defence now raised by Sirajuddin. |. >; 
and the other contesting defendants was, in ` 


view of decisions in certain earlier suits, 69 


which reference shall presently be made, . 


barred by the principle of res judicata. The. 


learned Subordinate Judge accepted the . 


contention of the defendants and dismissed 
the plaintiff's suit. The plaintiff has come 
up in appeal to this court and it is argued 


on his behalf that the defendants were estop-. 
ped from raising the defence that they did. 


in the court below and that the finding of 


the learned Subordinate Judge that the. 


plaintiff failed to substantiate his allegation 
that the various acquisitions were made for 
the benefit of all the members of the family 


is against the weight of evidence upon the . 


record. : 


It appears that in the years 1916 and 1917. 


no less than five suits were filed by some of 


the members of thefamily of the parties to. 
the present litigation onexactly similar al-. 


legations as those on which the present suit 


was based. The plaint of one of those suits. 


is printed at page 119 of the record. That 


suit was filed by the sons of Abdul Wahid | 


and all the descendants of Lal Muhammad 
including the plaintiff and the contesting 
defendants in the present litigation were 
aes as defendants to that suit. The 
other 


and were tried together, In those suits 
Sirajuddin, one of the contesting defendants 
inthe present case, resisted the claims of 


. the various plaintiffs on allegations identi- 


cal with the allegations on which he resisted 


the present suit. -The-written statement of. 


Sirajuddin . is printed at p. 135 of the 


record, Abdul Rashid the present plaintiff | 


four suits were- consolidated with . 
thesuit filed by the sons of Abdul Wahid. 


pra 


2 
6 


1933 


also filed a written statement which is to be 
found at p. 129 of the record. 
put forward by him in that written state- 
ment was exactly the same as is now em- 
bodied in the plaint of the present litigation. 
The learned Subordinate Judge held in that 
case that all the properties including those 
that were acquired after 1886 were acquired 
out of joint funds of the family and that all 
the heirs of Lal Muhammad were entitled to 
a share in the same in accordance with their 
legal-shares and accordingly decreed all the 
five suits. It was contended on behalf ofthe 
plaintiff-appellant that the decision in the 
suits mentioned above operated as res 
judicata between the co-defendants of. those 
suits ‘and as the contesting defendants in 
the present suit and ihe plaintiff were ar- 
. rayed as defendants in the former suits men- 
- tioned above, the present contesting defend- 
` -ants were estopped from raising the de- 
fence that they did in.the present suit and 
that hasbeen accepted by the court below. 
In our judgment this contention is well 
founded and ought to prevail. It has been 
laid down by their Lordships of the Privy 
Council in the case of Munni Bibi v. Tirloki 
Nath (1), that the correct criterion in cases 
where it is sought to apply the rule of res 
judicata as between co-defendants is to de- 
termine: (1) whether there was conflict of 
interest between the defendants concerned; 
(2) was it necessary to decide that conflict 
- in orderto give the plaintiff the relief that 
he claimed, and (3) was the question finally 
decided betsveen the defendants? If all these 
conditions are satisfied then-the decision 
will operate as res judicata as between the 
defendants inter se. 
the decision of their Lordships-of the Privy 
ao in Maung Sein Donev. Ma Pa Nyun, 
2). 
` b appears to us that all the essentials 
that are requisite to constitute a decision 
res judicata as between, co-defendants are to 
be found in the decisions'in the suits that 
were filed in 1916 and 1917. In those suits 
certain members of the family of Lal Muhas- 
madlaid aclaim to certain shares in the 
. properties on the allegation that the 
-properties belonged -jointly to .the plain- 
tifis and the defendants of those suits. 
(1) 132 Ind. Cas. 598; A IR 193: P O 114; 581 A 
158; 53 A 103; (1931) ALJ 453: 35 O W N 661; 53 
O LJ 552; 33 Bom L R 979: Ind Rul (:931) P O 
a (1931) MW N 742; 61 ML J 196; 34 L W 459 


) . 

(2) 137 Ind. Cas. 328; A I R 1932 P 0161; 591A 
247; 10 R 322; Ind Rul (1932) P O 181; 36 0 WN 
726; 55 OL J 403; 34 Bom L R 1010; 63 M L J 
84:9 0 WN 617; (1932) ALJ 785; 33 P L R 519; 
36L W (PO) f i a 
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Tothe same effect is, 


ka os 
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~. This allegation of the plaintifis of those 
‘suits was denied by Sirajuddin and certain 


other persons who contested the claims 
but was admitted by Abdul Rashid, the» 
present plaintiff, and certain other memb- 
ers of the family of Lal Muhammad. In 
order to decidethose suitsit was necessary 
for the court to determine whether or not 
the properties in dispute belonged jointly 
to the plaintiffs, the non-contesting defen- 
dants and the contesting defendants of those 
suits. Further, in order to ascertain ihe 


‘shares of the plaintiffs of those suits it was 


necessary to determine the extent of the 
shares held by the various. defendants. It 
is clear therefore that in order to grant 
relief tothe plaintiffs of those suits it was 
necessary to adjudicate upon the rights of 
both the contesting and non-contesting de- 
fendants in those suits. 


The interest of the plaintiffs and non- 
contesting defendants were identical and 
were opposed to the intersts of the con- 
testing defendants. An adjudication on 
this conflict of interest was necessary in 
order to adjudicate the rights of the parti- 
es. The court as a matterof fact did decide 
this controversy between the various parties. 
It is manifest therefore that the decisions 
in the earlier suits were binding as -bet- 
ween the contesting defendants of those 
suits andthe non-contesting defendants. It 
has been stated above that .the contesting 
defendants in the present suit were also 
contesting defendants in the earlier suits 
and that Abdul Rashid the present plaint- 
iff was a party to the earlier suit. There 
is no escape from the conclusion therefore 


“that the defence now raised by Sirajuddin 


and others is barred by the decisions in 
the earlier suits. The learned Counsel for 
the respondents had placed reliance on a 
number of decisions. All those cases are 
authorities for the proposition that in order. 
to constitute . res judicata between co- 
defendants it is necessary that there should 
be active controversy hetween those defend- 
ants and an adjudication upon that con- 
troversy should benecessary forthe purpose 
of granting relief to the plaintiff. This 
proposition of law is well established and 
no exception can be taken to it, but ‘as it 
has already been observed, those elements 
were present in the former litigafions to 
which the plaintiff and the defendants of 
the present suit were parties. We must 
however notice two of the cases relied 
upon by the learned Counsel. The learned 
Counsel places great reliance,on the. case, 


. 


Wk. 
of Mohammad Ahmad v. Zahur Ahmad (3), 


In that case it was held thet 
“Where ina previous suit for partition the parties 


eto the subsequent suit were arrayed as co-defend- 


ants but the decision in that suit did not affectany 
question of partition of their respective shares,” 
the decision could not be held to have the 
effect of res judicata as between the persons 
who had been arrayed as co-defendants in 
the previous suit. It would appear by a 
reference in Muhammad Ahmad v. 
Zahur Ahmed (3) at p. 197* to 
the report that the issue in the previous 
suit was not identical with the issue that 
arose for determination in the subsequent 
suit in which the earlier 
pleaded as having the effect of res judicata 
between the co-defendants. That casehas 
no application to the case before us for 
the simple reason that ‘the issue that 
arose for determination in the present suit- 
was identical with the issue that formed 
the - subject-matter of consideration and 
was- actually decided ‘by the court in the’ 
previous five: suits between the members 
of the family of -Lal Muhammad: The 
second case relied upon by the learned 
Counsel is a Full Bench decision of the 
Madras High Court reported as Somasun- 
dara Mudali v. Kulandaivelu- Pillai (4). 
The question whether a decision- in. an 
earlier suit is res judicata in a subsequent 
suit between the co-defendants was neith- 
er considered nor decided in that case. 
The sole question that: engaged the attention 
of the Full Bench was whether the earlier 
litigation was or was not in a répresenta~ 
tive capacity so as -to come, within the 
purview of Expl. V to s. 13, Civil’ Procedure 
Gode of 1882. For the reasons given above 
we hold that-Sirajuddin and the other con- 
testing defendants were barred from rais- 
ing the defence that they raised in the 
present suit. We now pass toa considera- 
tion of the question of fact: We wish to 
make it perfectly clear. that we are alive 
to the fact that the. presumptions that 
hold good inthe case of acquisitions in the 
names of individual members of a joint 
Hindu family have no application to, ac- 
quisitions made in the names of individual 
members of a Muhammdan family. We fur- 
ther note the fact: that the law does not 
recognize the existence of a!joint Muhammad- 
an family or tenancy in .common so far as 
a Muhammadan family is concerned. It is 
further to be borne in mind that in a case 
' (3) 67 Ind. Cas. 523; A IR 1922 AI 19; 44 A 334i. 
20 AL dyl93 at p197;4U PL R (å) 55. - - 
| (4) -28 M 457; 14 M L J 404. 

o *Page 20 A, L, d(H] : | i 
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like the present the burden 
plaintiff to substantiate kis allegation. that 
certain acquisitions that were ‘made 
in’ the name of particular persons 
were acquisitions for the benefit of persons 
other than those in whose names the 
acquisitions were made. In the light of 
these principles we have -approached the 
considerations of thé evidence in the present 
case. 
oral and documentary evidence and holding 
that the plaintiff had succeeded in proving 


the allegations on which- his claim was 
based, proceeded.] The -court below 
held that the claim with | res- 


pect to certain properties was barred by.” 
s. 66, Civil Procedure Code and that the” 


suit was also barred by limitation. The 
decree of the court below has not been 
supported before 
grounds. 
{Note :—The rest cf the judgment is not. 
for the purposes of this report.—Ed.1 ; 
Nera. Appeal allowed, 


pa 


-LAHORE HIGH. COURT. _ 
Civil Revision Petition No. 1 of 1933. 
a o March 28, 1933. - 3 
BROADWAY, J. - | 7 
Firem SUNDAR DAS-PREM SINGH— 
“PLAINTIFFS— PETITIONERS 


VETSUS 
PURAN CHAND—Derenpant— 
RESPONDENT. 


' Jurisdiction— Contract entered into at A—Delivery 


to be made and margin money to be paid at B— 
Contract to be governed by rules of Association ct-B 
—Suit for money based on contract— Jurisdiction of 
court at B to entertain—Civil Procedure Code (Act V 
of 1908), s. 20. + i 
Where according to a contract entered into at A, 
the delivery of goods wasto be made at B and the 
margin money was also to .be paid at B, and it was 
provided in the contract that it was to be governed 
by the rulesand regulations adopted by the Sugar 
and Grain Merchants’ Association at B: ` 
Held, that the court at B had jurisdiction to enter- 
tain and decide’ a suit for money based on the 
contract, Ka A 
- Petition for revision of the order of the 
Judge, Small Cause Court, Amritsar, dated 
December 5, 1932. 4 eh oat 
- Mr, Dev. Raj Sawhney, for the Petitioneis. 
Mr. Achhru Ram, for the Respondent. 


[iheir Lordships | considered the- 


material." 


lies on the - 


tn 


us on either of these - 


dJudgment.—The firm of Sunder Das- . 


Prem Singh instituted through its manag- 
ing partner two suits, one against Puran 
Chand for Rs, 419-9-6 and the other against 
Dhani Ram for Rs. 423-13-6. In each case 
the defendant concerned raised an objection 
that the court at Amritsar had no jurisdic- 
tion asthe contract in question had been 


s 
4 


2033 


entered into at Hoshiarpur, was to be carried 
out in Hoshiarpur and that no part of it 
was to be performed in Amritsar. At the 
present moment I am not concerned with 
the other pleas raised. The learned Judge, 
Small Cause Court at Amritsar, after record- 
ing the evidence of the parties on four 
issues, returned the plaints in both suits, 
holding that the Amritsar Small Cause 
Court had no jurisdiction to deal with them 
on the ground that the defendants had sub- 
stantiated their plea on the question of 
jurisdiction. ; 

The plaints having been returned in both 
the suits the plaintiffs have come up to 
this court under s. 25 of Act IX of 1887 
through Mr. Dev Raj Sawhney, and it has 
been contended that the decision arrived at 


by the Judge, Small Cause Court, Amritsar, ' 


on the question of jurisdiction is entirely 
erroneous. For the respondents it was 
urged that the decision had been arrived 
at after a consideration of the evidence on 
the record and after certain definite findings 
af fact. 

Now, it appears to me that the view 
taken by the Judge; Small Cause Court, 
Amritsar, is entirely erroneous, for an 
examination of the contracts on which the 


two suits are based, clearly shows that so- 


far as the written contracts are concerned, 
there can be no doubt whatever that the 
Amritsar Court had jurisdiction. The head- 
ing, which has been referred to by the court 
below, clearly shows that “delivery” was to 
be at Amritsar. The margin money refer- 
red to in the 4th clause of the contract was 
distinctly to be “paid” in Amritsar. The 
-rules and regulations adopted by the Sugar 
end Grain Merchants’ Association, Amritsar, 
were to govern the contract from day to 
day. Paragraph 13 of the contract’ also 
lays down. that the contracts were to be 
treated as having been made wholly and 
completely in Amritsar and ‘to be fulfilled 
there. To this paragraph the learned Judge 
of the Small Cause Court has~referred and 
he has pointed..out that parties cannot by 
contract deprive a court of jurisdiction that 
it inherently possesses nor confer on a court 


py..consent a jurisdiction that it does not: 


possess. While this proposition has ‘not 
been controverted -by the -learned Counsel 


for the petitioner, para..13 has been referred. 


to, and I consider rightly, as showing that 
the intention of the parties was from the 
very outset that these contracts were to be 


regarded as.having’been, and were actually, . 


made in Amritsar and to be carried .out at 


Amritsar: The very next para, 14 makes it. 
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still more clear and itisa matter of sur- 
prise that the court below apparently over- 
looked ils provisions. It clearly provides 
for arbitration in the matter of all disputes 
arising under this contract and the arbitra- 
tors nominated were to be under the Amrit- 
sar Sugar and Grain Merchants’ Association. 
The importance of this lies in the fact that 
one of the pleas raised by the defendant in 
each case was that the matter had been 
referred to arbitration between the plaintiff 
and the defendants and that an award had 
been made and owing to that fact the pre- 
sent suit was incompetent. 

I, therefore, accept both petitions with 
costs and setting aside the order of the 
Judge, Small Cause Court, remand the case 
to:him for disposal on the merits. 

NA, Petitions accepted, 


. SIND JUDICIAL COMMISSIONER’S 
COURT. 
Civil Revision Application No. 46 of 1931. 
July 20, 1932. 
RUPCHAND AND Mear, A.J. Cs. 
LEKHRAJ THADHARAM A` D OTHERS— 


Se. os APPLICANTS 

Ree ry te versus. | 

" VISHINDAS WADHURAM AND OTHERS 
“RE eM *  — OPPONENTS. > 


constitutgd. 


Wheré'a'suib relating to partition of certain joint 
family property, ‘ïo which an issue was framed as to 
whether any marriage: expenses should be' awarded 
tothe plaintiff, was referred to arbitration and the 
arbitrator awarded the plaintiff a certain amount for 
marriage expenses; and this provision in the award 
was impeached as an efror on the face of the 
award : 

Held, that there was nothing on the face of the 
award to show that the arbitration proceeded on any 
erroneous proposition of law, as he had enunciated. 
none and that there was no scope for holding that 
there was an error of law apparent on the face of 
the record. Ramalinga Annavi v. Narayana Annavi 
(1), distinguished. . : 

An error on the face of an award isa véry narrow 
ground for setting it aside and that jurisdiction has to 
be administered with great care in order that .ex- 
traneous considerations not appearing on the face of 
the award are not introduced into the matter. In re 
Jones and Carter's Arbitration (3), relied on, 


Application torevise an order passed 
by the First Class Subordinate Judge, 


` Shikarpur. i : 


Mr. Srikishendas H. Lulla, tor the Appli- 
cants. eae 

‘Messrs. Dipchand Chandumal and Javher- 
mal Vilaitrat, for the Opponents, ® `> 
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Judgment. —This is a revision applica- 
tion against an order passed by the First 
‘Class Sub-Judge, Shikarpur, disallowing 


terms thereof. 

Two points have been raised on behalf 
of the applicant. The first is that the 
‘arbitrator gave no notice tothe Nazir who 
was appointed guardian ad litem of defend- 
ant No. 10, and that his award cannot, 
therefore, be maintained. He has argued 
that there is nothing in the judgment of 
the leained Judge to show that this objec- 
tion was waived. The plain answer to this 
argument is that there was no need for 
the arbitrator to issue a notice. A refere- 
nce to the diary of the case makes it 
abundantly clear that the date of hearing 
- was fixed in court and the parties were 
required to atlend before the arbitrator. 
It was in view of this note inthe diary, 
that defendant No. 10 did not press his 
objection at the hearing and the learned 
Judge disallowed it. 

The second point taken by the .learned 
Pleader is that there is an error of law 
apparent on the face of the award, and 
that, therefore; the learned Judge was in 
error in not setting itaside. It is argued 
that as the suit was one for partition of 
joint family property it was not within 
the competence of the arbitrator to make 
any allowanceto the plaintiff for his prospec- 
tive marriage, in view of the ruling of their 
Lordships of’ the Privy. Council reported as 


Ramalinga Annavi v. N: arayana Annavi (1). 


The issue whether. any marriage expenses 
should be awarded to the plaintiff: and if 
so, what amount, was specifically- referred 
to the arbitrator. We do not know what 


arguments were advanced before him, or - 


what were thefreasons which led him to make 
this award. Nor do we know the ruling 
in Ramalinga Annavi (1) or any other ruling 
was cited before him. 

In Champsey Bhara & Co. 
Balloo Spinning Co. (2), it is said: 

“An error.in law on the face of the award means, 
in their Lordships’ view, that you can find in the 
award or a document actually incorporated thereto, 


(1) 68 Ind Cas 451;:45 M ‘489; 30 ML T 255; 
(1922) M W N 399; 2 CW N 929: 43 M L J 428: 
16 L W 639; 24 Bom L R 1209; 20A LJ 839; A I 
R 1922 P O 201; 3 OL J 15; 
(P On ! 

(2) 73 Ind, Cas. 426: 95 Bom L R 688 atp. 
44 ML J 706; A'I R1923 PO 66; (1923 
596; 47 B ‘578; 33 M L T419; £8 O W 
“A. $24; 
A ais Ga 


v. Jivraj 


MWN 
397;-50 I 
djaka 92 LJP O 163; 199 LT 

L'R 253; wee Tan LR4A AP ©) 


r 


‘Visuinbas Wabittedm. 


49 I A 168- 
593; - - 


uiid 


as for instance, a note appended by the arbitratcr 
stating the reasons for his judgment, some legal 
proposition which is tLe basis of the award and 


: - which you can then ray is erroneous,’ 
objections filed against an award made in 


a partition suit and “passing, a decree in’ 


remembered ihat 
face of an award is a 


It must, however, be 
an error on, the 


< very narrow’ ground and that jurisdiction 


has to be administered with great care in 
order that extraneous considerations not 
appearing on the face of the award are 
not introduced into the matter; See In re 
Jones and Carter's Arbitration (3). 

Now there is nothing on the face of the 
award to show that the arbitrator proceed- 
ed on any erroneous proposition of law, 
as he has enunciated none.. All that he 
has said is that he awards to the plaintiff - 
asum of Rs. 800 for marriage expenses 
as he considers the demand reasonable. 
There is no scope, therefore, for our hold.. 
ing that there is an error of law apparent 
on the face of the award. 

But that is not all. The rvling relied 
on by the learned Pleader has very little 
or no bearing to the present case. In the 
Bcmbay and Madras Presidencies in certain 
decided cases prospective marriage expenses 
have been allowed to a co-parcener in a 
partition suit as would appear from Mayne’s 
Hindu Law, para. 470, at p. 678, where 
it is said : 

“Thus in a suit for partition brought by the son, 
‘of one of three brothers against the father and 
two paternal uncles, it was held that the uncles 
were entitled to have a sum set apart for those 
ceremonics which are bound to tuke place in the 
course of the life cf every Hindu Such ceremonies 
are the thread, betrothal, and marriage ceremonies. 
In Bombay and Madras the practice is to make ` 
provision for such expenses in partition decrees, 
Antici; atory provisions of this, nature can, Zowever, 
be made oniy for those who are of the same degree 
of relationship as those members who have 


already | been: married ‘at the expenses of the 
family.” 


Ramalinga Annavi's case (1) does not pur- 
port to over-rule the decisions referred to in 
the foot-note tothe above paragraph; and 
it appears that the correctness of these 
decisions was not a point in issue before . 
their Lordships. All that their Lordships 
were called upon to decide in that case 
was whether or not: the plaintiff No. 1 
who himself was married could claim 
the marriage expenses of his sons, plaintiffs 
Nos. 2 and 3; one of these sons plaintiff 
No. 2 in the case had married between 
the ‘date of the filing of the suit and the 
-date of the final decree. The trial Court ` 
disallowed the marriage expenses of both 
plaintifis Nos. 2 and-3 but” the Court of 


ut (1922) 2 Oh 599 at p. 606;-91 L J “Ch 824; io 
622; 866 46; TERT, - : 


v 
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Appeal allowed the fiiatriage expenses of 
plaintiff No. 2 on the ground that he had 
married before the final decree. Their 
Lordships had to decide whether the case 
of plaintiff No. 2 could be distinguished 
from that of plaintiff No. 3; Their Lord- 
ships pointed out that no distinction could 
be drawn between the two cases as the 
joint family tie was dissolved when. clear 
and unambiguous notice was given by 
one of the members of a family to the 
others to separate himself and to enjoy his 
share in severalty, such notice having the 
effect of division of his interest which until 
then he had held in jointness. It might 
also be noticed that in: this very case the 
learned Trial Judge who disallowed both 
claims of plaintiffs Nos. 2 and 3 for their 
marriage expenses had said as follows: — 

I can fad no authority in support of the plaint- 
iffs’ contention on this point; it is true that in the 
case of brothers, the eldest brother is bound to 
parform the necessary samskaras from the comuofon 
funds for his younger brothers, but that is not the 
cse here.” 

Their Lordships have said nothing one 
way or the other with regard 1o these 
observatiens. Ramalinga Annavi's case (1) 
is, therefore, no authority for the pro- 
position contended for by the appellants’ 
Pleader. 


We, accordingly, dismiss this applica- 
tion with costs, 
N. Application dismissed. 


LAHORE HIGH COURT. 
FULL BENCH. 
Criminal Appeal No. 1150 of 1932. 
January 19, 1933. 
ADDISON, COLDSTREAM AND JAI LAL, JJ. 
ABDULLA— APPELLANT 


y versus 
EMPEROR - RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 164— 
Admission before Magistrate empowered to record 
confessions—Non-recording of—Oral evidence of 
Magistrate, admissibility of -Memorandum made by 
Magistrate, if admissible—Whether can be used to 
refresh memory—Evidence Act (I of 1872), ss. 26, 159, 
160, 161. 

Where during the investigation of a criminal case 
a Magistrate is associated with the investigating 
officer and in the presence of such Magistrate the 
accused points out places alleged to be connected 
with the crime and makes admissions which do not 
lead to the discovery of any fact and the Magistrate 
does not record the admissions in accordance with 
the provisions of s 164 of the Code of: Oriminal 
Procedure, but makes a memorandum of the conduct 


v. imbit. 467 
and admussions of the acéused, the oral evidence of 
the Magistrate is admissible to prove the admissions 
of the accused. But the written memorandum of the 
Magistrate is not admissible, though the Magistrate 
under the provisions of s, 159 of the Evidence Act* 
can refresh his memory when under examination by 
referring to the memorandum, |p. 468, col 2; p 470, 


col. 1.) ; 

The fact that the Magistrate is empowered to record 
the confessions of an accused person under s. 164 
would not affect the question of the admissibility of 
such evidence. Íp. 468, col. 2: p. 470, col. L] 


Criminal Appeal from an order of the 
aooo Judge, Jullundur, dated August 20, 
1932. : 


Orderof reference toa 
Full Bench. 

Jai Lal, J.— (December 15, 1932)—Abdulla 
appellant has been convicted of the murder 
of Imam Bakhsh on the night between 
May 12 and 13, 1932, and has been sentenced 
to transportation for life. 


The conviction rests mainly on cir- 
cumstantial evidence. The prosecution also 
relied upon a confession said to have been 
made by the appellant before : r. Farzand 
Ali, an Honorary Magistrateof Jullundur. 
It does not appear from the record whether 
this Magistrate is competent. to record the 
confession of an accused- person under 
8. 1640fthe Code of Criminal Procedure. 
Presumably he is - not. The learned 
Sessions Judge has held the confession made 
before this Magistrate to be inadmissible 
on the ground that it had not been recorded 
as provided by s.1640fthe Code. It must, 
however, be siated that the Magistrate did 
not profess to record the confession under 
that section, but, as contended by the learned 
Public Prosecutor, he merely took down 
notes: of what had happened in his presence 
and suchnotes have been used for the pur- 
pose of refreshing the memory of the 
Magistrate when he gave evidence on behalf 
of the prosecution and not as a record of the 
confession made before the Magistrate by 
the accused. 


What appears tohave happened is this. 
The accused after having surrendered him- 
self tothe Police volunteered to show the 
various places connected, directly or in- 
directly, with the crime. Most of these 
places were already known to the Police 
and itmust be assumed that s. 27 of the 


Indian Evidence Act did not apply to the . 


information proposed to be given by the 
appellant. An Honorary Magistrate, there- 
fore, wasassociated with the investigating 
Police Officer to accompany the 6 accused 
when he pointed out the various places, 


r 
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When pointing out- the - van ious places the 
accused also ‘stated the manner in which 
they were connected with the érime. The 
Magistrate made notes of the fact of point- ` 
ing out the places by the accused and also 
of “the statement made. by him in his_ pre-- 
sence. 

The learned Public Prosecutor contends 
that the Sessions Judge wrongly held the 
statement made by the accused to be in- 
admissible. He says that the accused was 
not produced before the Magistrate with a 
view to record his statement under s. -164 
of the Code, and therefore, it is open tothe 
prosecu!ion to prové the statement made by 
him before the Magistrateby theoral testi- 
mony of the latter. He relies upona judg- 
ment. of a learned Judge in Chambers of this 
Court in Baghel Singh v. Emperor (1). The 
Sessions Judgehasrelied in support of ‘his 
view ona judgmentof.a Division - Bench of 
this court .to which I was a party, 
in Jog Raj v. Emperor (2). That 
judgme t however, appears to have 
been misunderstood by the learned 
Judge and the facts of that case were differ- 
ent-from those of this; case.. After stating 
the views held bythe opher. courts and by 
this court, I réfrained from, expressing any 
opinion onthe question nów involved, but 
most.of the relevant case-law on the. sub- 
ject is mentioned in my judgment. The 
question involved is of-:considerable import- 
ance from the point of view of administra- 
tion of criminal justice in -this province and 
I am of opinion that-it should..be referred 
for decision toa Full Bench.. 


I would, - therefore, refer the following 
question to a Full Bench? as. 

“(1) -Where during the investigation of a' criminal 
case & Magistrate is associated “with -the investigat- 
ing officer and in the ` presence of such Magistrate 
the accused points out -places alleged to be con- 
nected with the crime and makes ‘admissions which 
do not lead to-the- discovery. of any fact and. the 
Magistrate, : does not record the. admissions in 
accordance ‘ with the provisions of sg. 164 of the 
Qode of Oriminal Procedure, but makes ‘a memo- 


randum of the conduct and admissions of the 
accused, are (a):the oral evidence of the 
Magistrate, and (b) his memorandum, admissible ato 


prove the'admissions of the accused ? 

(2) Whether the- fact- that the Magistrate is 
empowered to record the confession of. the accused 
undar -s. 164. 0f the Code of Oriminal Procedure 
would affect -the question of the admissibility ‘of such 


. evidence ?. 


‘The case will be placed before the Hon'ble 
the Chief Justice for - the” ‘constitution of a 


(1) Il Ind. Cas 497: A I R> 1929 Lah 194; Ind'Rul 
(1930%}:Lah 241; 31 Or L.J 269; | 


Ta ‘Ind. Oas 289; AiI.R 1090. Lah /534; 32 “Or. 
i P ra Or Gas’ 682;. Ind. ale Nan ‘Lah 
> 
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Full Bench, if he approves of this course 
and for the hearing: of the reference at a 
very early date. | 

- Coldstream, J.—T.agree. 

_ Mr, B. R. Puri, for the Appellant. 

-Mr. Des Raj Sawhney, .for the Respond- 
ert. 

Judgment of.the Full Bench. 

Addison, J.—(January 19, 19383)—The 
following two questions have been referred 
to a Full Bench :— 


“(1) Where during the investigation of a criminal 


‘case a Magistrate is associated with the investiga- 


ting officer,.and in the presence of such Magistrate 
the accused points out places alleged to be con- 
nected -withthe crimeand makes admissions which 
do not lead to the discovery of any fact and the 
Magistrate does not record the admissions in accord- 
ance with the provisions of s. 164+ of the Code of 
Criminal Procedure, but makes a memorandum of the 
conduct and admissionsof the accused, is (a) the 
oral évidence of the Magistrate and b). his memo- 
randum, admissible to prove the admissions of the 
accused ? 

+ (2) Whether the fact that the Magistrate is em- 
powered to record the confession of the accused 
under s. 1¢4 of the Code of Criminal Procedure would 
affect the question ofthe admissibility of such evi- 

ence’, 


-The questions raised have along. been de- 
cided in one way by this court. The first 
case of importance is Shere Singh v. Em- 
press (3). It washeld in it that an oral 
confession by an accused person, not being 
open to exception under ss.-24, 25 or 26 of 
of the Evidence Act, is, as an admission 
by-an accused Berson, a relevant fact and 
may be proved at his trial unders. 21 of 
the Evidence Act and therefore such a 
confession made toa Magistrate is rele- 
vant, and may be proved by the evidence 
of the Magistrate. If the confession is 
reduced into writing by the Magistrate in 
accordance with the provisions of ss: 164 and 
364 of the Criminal Procedure Code, the do- 
cument is admissible in evidence without’ 
further proof under ‘the provisions of s. 80 
of the Evidence Act. If- it is reduced into 
writing by .the Magistrate, but not with 
the formalities prescribed by ss. 164 and 
364 of the Criminal Procedure Code, the 
document -canstill be admitted upon proof 
by the evidence of the Magistrate under 
s. 533 of the Criminal Procedure Code. If 
the defects cannot be remedied - under the 
provisions of s. 533 of the’ Criminal Pro- 
cedure Code the document cannot be ad- 
mitted in evidence: against the accused - 
person. but the Magistrate may still give 
evidence ‘as to: the confession. made 
aa him ang "ihes ‘document’ in 
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that case may still be .used under 
s. 159of the Evidence Act to refresh the 
Magistrate's memory .as to the -accused's 
statement or under s. 160 ofthe Evidence 
Act. In those cases the document must 
be produced and shown to the adverse party, 
if he requires it and -the ' adverse party 
may cross-examine the. witness thereupon 
under the provisions of s. 161 ofthe Evi- 
dence Act. The same view wastaken in 
Buta v. Empress (4). These authorities 
were followed in Feroze v..Emperor (8), 
where it was held that an oral confession 
by an accused person,not being open to 
exception under ss. 24, 25 or 26 of the Evi- 
dence Act, is, as an admission by an accused 
person, arelevant fact and may be proved 
at his trialunder s. 21 and therefore such 
a confession made to a Magistrate is rele- 
vant and may be proved by the evidence of 
the Magistrate. A Single Judge of this 
Court in the case Baghel. Singh v. Emperor 
(1), followed these authorities. There is 
a long discussion of this subject by Jai 
Lal, J.,in Jog Raj v. Emperor (2). .The 
Division Bench in that case took the view 
previously held by this Court. 


The Allahabad High Court, however, has | 


taken the opposite view. A Division Bench of 
that Court in Emperor v. Gulabu (6), held 
that a confession of an accused person made 
to a Magistrate holding an -enquiry is a 
matter required .by.law tobe reduced to 
the form of a dozument within the meaning 
ofs.'91 of the Indian Evidence Act, and 
that no evidence can be given of the terms 
of such a confession except the record, if 
any,madeunders. 164 of the Code of Ori- 
minal Procedure. There are also decisions 
of the ‘Caleutta High Court to the same 
effect. One of these may be referred to 
namely, Queen-Empress v. Bhairab Chunder 
‘Chuckerbutty: (7),-28 typieal of the others. 
Further, in Emperor v. Maruti Santu More 
(8), a case decided by a Division Bench 
-of the Bombay High Court, one Judge 
held thata confession madetoa Magis- 
trate during the course of an investigation, 
“which was not reduced into writing, was 
inadmissible in evidence and could not be 
proved by oral ‘evidence. The view he 
took of the word “may” in 6. 164 was that 
it should be read as “must”. The other 
Judge, however, took the:same view as 

(4) 52 P R 1887 Or. , 

(5) 45 Ind: Oas. 843; 1L P R 1918 Or:.19 Or L J 85h 

(6) 19 Ind, Cas 307; 35 A 250; ILA L J. 286; 14 
Or L J 21., : te j 
. (7) 2 O W E 702. e 

(3) 54 Ind.-Cas. 465;.21 Bom LR 1065; 21, Or L 
Jo. o. fe: Oe he eee as 
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this: Ocurt’has always donè. + In‘ his view 
‘the word “may: under s. 164'of-the” Gri- 
minal Procedure :Qodé. could ‘never mean 
“shall” so long asthe English language 
should retain its meaning, as declared: in” 
Baker,In re; Nichols v. Baker (9), by Cotton, 
L.J. The Allahabad case was not followed 
by him. It may also be noted: here that 
Jenkins, O. J., in Barindra Kumar Ghose v. 
Emperor (10), ‘took: the view that ss. 164, 
342 and 364 of the Gode were not exhaus- 
tive, and did not limit the generality of 
s. 21 of the Evidence Act as to the relevan- 
poems WWE ot gi 
On the other hand, a División’ Bench of 
the Madras High Court in Tangedupalle 
Pedda Obigadu v. King-Emperor (11), held 


. that it was not -obligatory on a Magistrate 


holding an investigation or preliminary 
inquiry under s.159 of the Code to record 
‘in writing a confession made to him by 
accused person and such confession 
could be proved by the oral testimony of 
the Magistrate. The “Allahabad and 


-Calcutta decisions: and the opinion of one 


of the Judges in the Bombay case referred to ` 


-above were not followed. : 


Before us it was admitted that confessions 
made by anaccused person to an ordinary 
individual could be proved orally. It was, 
however, argued that it would: be anomalous 
toallow a Magistrate to prove a confession 
made tohim or in his presence by word 
of mouth, seeing that elaborate precau- 
tions have been enacted in the Criminal 
Procedure Code to insure thatthe resord- 
ing of confessions of an accused person 
by Magistrates should be done with great 
care; but it-was not contended before us 
thats. 164 of the Criminal Procedure Code 
.or repealed ‘the substantive 
law. as regards: confessions given in the 
Evidence Act. This means thatit was not 
seriously con tended before us that the view 
taken by this court and by the Madras 
High Court was wrong. Ifa confession is 
formally - recorded under the provi- 
sions of the Criminal Procedure (ode by 
á Magistrate the - provisions. of the 
Criminal Procedure Code must be followed. 
Tf aconfession is not’ recorded, then the 


“general law as enacted in the Evidence 
- Act applies and an oral confession by’an 
. accused person, not being open to exception 


©. (9)°(1880).44 Gh D 262 atıp 270; 59 LJ Oh 661; 62 


LP 817; :38-W R417 


; en Lt 3 
(10) 7 Ind.-Oas. 359; 37 0 467; 14 OW N 1114; 11" 
OEL J453. O ee K l 
(1) 69 Ind Oas, 264; 45 M-:230; AT R 1922 Mad 43; 
JAG W 54% (1921) M W:N 779; 30-M L T 107; 42 af 
L J 37; 23 Or L J 680, - -- : 
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under #8. 34,25 or 26 of the Evidence Act 
isa relevant fact asan admission by him 
and can be proved under s. 21 of the 
Evidence Act. ; 

The answer to the first question referred 
to the Full Bench, therefore, is that the 
oral evidence of the Magistrate is admis- 
sible to prove the admissions of the 
accused. Ordinarily speaking, however, 
the written memorandum of the Magistrate 
is not admissible, though the Magistrate 
under the provisions of s. 159 of the Evidence 
Act can refresh his memory when under 
examination by referring to the memoran- 
dum. After he has refreshed his memory 
he can give evidence in the witness-box 
asto whatthe admissions of the accused 
were. Insuch a case 
must be shown to the adverse party, if he 
requires it, under the provisions of s. 161 
of the Evidence Act and the witness may 
be cross-examined on it. Further, s. 160 of 
the Evidence Act allowsa Magistrate to 
testify to facis mentioned in his memo- 
randum, although he has no specific re- 
collection of the facts themselves, if he is 
sure that the facts were correctly recorded 
inthe document. The illustration to this 
section is as follows:- A book-keeper may 
testify to facts recorded by him in books 
regularly kept in the course of business, if 
he knows that the books were correctly 
kept, although he has forgotten the parti- 
cular transactions entered. In this case 
also he may be cross-examined on the 
memorandum under the provisions of s. 161 
of the Evidence Act. The distinction bet- 
ween se, 159 and 160 ofthe Evidence Act 
ig stated at page 1032 of Woodroffe and 
Amir Ali’s ninth edition of the Law of 
Evidence. When the witness after referen- 
ce to the memorandum: finds his memory 
sorefreshed that he can testify recollection 
independently of the memorandum, there is 
no reason or necessity for ihe introduction 
of the paper or writing itself; and it is 
not admissible. But another rule prevails 
when the witness cannot testify to the 
existing knowledge of the fact indepen- 
dently of the memorandum, but can testify 
that, at or about the time the writing was 
made he knew of its contents and of their 
truth or accuracy. This is the case con- 
templated by s. 1600f the Evidence Act. 
In such a case both the testimony of the 
witness and the contents of the memo- 
randum are admissible, the two being the 
equivalent of a present positive statement 
of the witness affirming the truth of the 
memorandum, Even, however, if the 
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memorandum becomes admissible in this 
latter case it must never be lọoked upon 
as a record of the statement of the 
accused person; it is merely a memo- 
randum recorded at the time-of what the 
Magistrate says the accused stated. This 
disposes of the first question. As regards 
the second question my reply would be 
that the fact that the Magistrate is em- 
powered to record the confession of an 
accused person under s. 164 would not 
affect the question of the admissibility of 
such evidence. In the case before us the 
Magistrate was not empowered but there 
would be no difference to the reply if he 
had been empowered. It would be an- 
omalous, in my opinion, to hold that a 
confession made to an ordinary individual 
could be orally proved while a confession 
made either to a Magistrate not empowered 
to record confessions under s. 164 ofthe 
Criminal Procedure Code or to a Magistrate 
empowered to record confessions under s, 
164 could not be so proved. 

Coldstream, J. - I agree. 

Jal Lal, J.—I agree. 

N. First question answered in the 
affirmative and the second in the negative, 





| OUDH CHIEF COURT. 
Criminal Appeal No. 463 of 1932. 
January 9, 1933, 
BisHespwar NATH AND Nanavourty, Jd. 
GHIRRAO AND GOTHERS— APPELLANTS 
Versus 
EMPEROR- Opposite Party. 

Criminal irial —Evidence—Duty of public prosecu- 
tor to tender all evidence— Examination of prosecution 
witness in Jail—Propriety of—Absence of direct 
evidence as to commission of crime—Evidence of 
motive, if should be considered—Opinion of Imperial 
Serologist—Weightto be attached—Confession—Court 
satisfied that confession is neither voluntary nor true 
—Retracted confession, if can be made basis of 
Pa team Criminal Procedure Code (Act V of 1898), 
8. 164. 

In acriminal trial it is the bounden duty of the 
public prosecutor to tenderin evidence not only the 
medical evidence and the post mortem report of the 
Civil Surgeon who performed the post mortem ex- 
amination on the body of the deceased, but also the 
reports of the Chemical Examiner and of the Imperial 
Serologist. His duty as a public prosecutor is not 
merely to secure the corviction of the accused at all 
costs but to place before the court whatever evidence 
isin the possession of the prosecution, whether it be 
in favour of or against the accused and to leave the 
court to decide upon all such evidence, whether the 
accused had or had not committed the offence with 
which ke stood charged. |p. 472, ecl 2; p. 473, col 1.] 

A Magistrate should not treat a prosecution witness 
as an accused person and to record her evidence in 
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jail instead of examining her in open court or at his 
ad ae if he found that more convenient. |p. 473, 
col, 4. 

Where the direct evidence as to the commission of a 
crime breaks down, it is unnecessary forthe court to 
discuss the evidence of the motive for the crime. [p 
473, col. 2.] yi 

When the eourt is satisfied that the confession of an 
accused person is neither voluntary nor true, he 
cannot be convicted on his own retracted confession 
especially on a capital charge of murder, [ibid] 

‘The Imperial Serologist is a highly responsible 
officer and a duly qualified scientist who would never 
venture to give any definite opinion on a ques- 
tion unless he had the fullest scientific data 
in support of his conclusion. His opinion therefore, 
is entitled to great weight, [p, 472, col. 2] 

Criminal Appeal against an order of the 
Sessions Judge, Gonda, dated November 30, 
1932. 

Mr. H. G. Welford, for the Appellant. 

Mr. G. H. Thomas, for the Crown. 

Judgment. - Thisis an appeal against 
the judgment of the learned Sessions Judge of 
Gonda, dated November 30, 1932 convicting 
the appellants, Ghirrao and his brother 
Jagannath, and Sarju of an offence under 
s. 302, Indian Penal Code and. sentencing 
them allto be hanged by the neck until they 
be dead. The reference in confirmation of the 
death sentences is also before us. This story 
of the prosecution is briefly as follows; 

Ram Ratan Brahman was sleeping in his 
cattle-shed all by himself on the night 
intervening between June 1 and 2, 1932. 
His daughter-in-law and mistress 
Musammat Maharaji (P. W. No. 12) was 
gieeping inthe houseof Ram Ratan which 
is at some distance from his cattle-shed. 
Ramphal Ahir was the ploughman of the 
deceased Ram Ratan Brahman and his 
house isvery close to the cattle-shed of 
Ram Ratan. He was in the first instance 
arrested along with the appellants and he 
made a confession and he was tendered a 
pardon under s. 337, Criminal Procedure 
Code, and his story of the occurrence is 
that he was sleeping in his court-yard on 
the night that Ram Ratan was murdered 
and. at about mid-night the appellants, 
Ghirrao Jagannath and Sarju Prasad came 
to him and Ghirrao shook his legs and woke 
him up andasked him to join with them 
in murdering Ram Ratan that very night. 
Ramphal at first. protested and would not 
agree to joinin the murder, but when he 
was reminded ofthebad treatment he had 
received at the hands of. Ram Ratan he 
got excited and agreed to commit the murder, 
He thereupon took his daughter aged four 
who was sleeping by his side and took her 


inside the room where his wife Musammat ` 


Sheokala was sleeping, and put her by her 
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side on the bed, and then went out. to commit ~ 
the murder of Ram Ratan. Ram Ratan was 
sleeping on a cot in his cattle-shed, the door 
of which always remained open. Ghirrao 
pressed the throat of Ram Ratan. His* 
brother Jagannath sat onthe chest of Ram 
Ratan and caught hold of both his hands. 
Sarju Prasad seized the head of Ram Ratan 
while Ramphal caught hold of both the legs 
of Ram Ratan. Ghirrao had a heavy axe 
weighing about 5 lbs in his hands, and with 
this axe he gave two blows on the left side 
of theneck of Ram Ratan. The bullocks 
which were inthe cattle-shed began to get 
restive at the sight of somany persons in 
the cattle shed and the dog commenced 
howling. Ramphal’s wife Musammat Sheo- 
kala woke up and came to see what was 
happening in the cattle-shed. Ghirrac told 
Musammat Sheokala to runaway or else she . 
would be dealt with inthe same manner as 
he had dealt with Ram Ratan. Ramphal 
also told his wifeto runaway and Musam- 
mat Sheokala went back to her house. Then 


_ all four murderers went tothe house of Ram- 


phal and Ghirrao put the axe(Ex.1) under 
the cot of Ramphal and asked him for water 
to wash his hands. Ramphal said that he 
had no water in his house and Musammat 
Sheokala also told him that there was no 
water inthe house and thereupon Ghirrao, 
Jagannath and Sarju Prasad went to a tank 
two or three paces south ofthe house and 
there they washed their hands, feet and 
faces and removed the bloodstains on their 
persons. Jai Gobind happened to get up 


“to make water that night at about mid-night 


and did see these three men go tothe tank 
to wash themselves. He challenged them 
and Ghirrao answered that he wasim- 
mersing jhankar or arhar stalks in the 
tank. f 
Next morning Ramphal told Musammat 
Maharaji the daughter-in-law and mistress 
‘of Ram. Ratan that Ram Ratan was not 
speaking and that she should go and see, 
Ramphal then went to Gangapur to call 
Ori Chaukidar. Ori Chaukidar came and 
saw Ram Ratan's corpse lying -in the cot 
inside the cattle-shed. -He sent for Ram 
Bakhsh Chaukidar of Deopura and having 


placed the dead body of Ram 
Ratan in charge of Ram Bakhsh 
he himself went to Police Station 


Lalia, Tahsil Utraula, District Gonda, to 
make his report. He made the report at 
10A. {.on the morning of June 2, 1932, ` 
The place of occurrence as’ noted in the 
First Information Report (Ex. 1) is village 
Bhitoria Kalan, 12 miles north pf Police 
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Station Lalia, but the actual scene of 
‘occurrence. was at Padmamchakki, .where 
Ram Ratan resided which is some distance 
` away from Bhitoria Kalan. The investiga- 
" ting Police Officer reached the spot on June 
"e-9 1932. He -prepared an inquest report 
“1 Hix,.3) and he sent the corpse to Sardar for 


sketch of the locality (Ex. 7) and he search- 
“ edthe houses of. Ghirrao and Ramphal and 
‘in the house of Ghirrao he found a blocd- 
“stained axe which -he took. possession of 
“and he found blocdstains on the floor of 
“-Ramphal’s house and scraped together the 
© earth which was stained with blood andihen 
_ sealed up the earth and this-:axe and sent 
"the sealed packet to Gonda in order that 
-the blood stains on the axe and on the 
* ground may beexamined by’-the Chemical 
: Examiner: He arrested Ramphal, and the 
` three appellants-on June.3, 1932 and he 
`+ sent them to Gonda on June 4, from Thana 
Lalia.. He examined the witnesses on 
“June 2 and 3,.1932 and made a report 
‘that the statement of Musammat Sheokala, 
-ihe wife of Ramphal, should be recorded 
“under s. 164, Criminal Procedure -Code, He 
also. reported that the confession: of Ram- 
“phal and Sarju, accused, should also be 
recorded by a Magistrate, and ‘after com- 
pleting his investigation he prosecuted all 
four persons on a charge under s, 302, Indian 
: Penal Code. In the Court of the Ccmmit- 
ting Magistrate Ramphal was given a par- 
don unders. 337, Criminal Procedure Ccde 
“and was examined as a prosecution witness 
“against the three appellants, Ghirrao, Jagan- 
nath and Sarju and tne learned Committing 
Magistrate after making a preliminary in- 
quiry committed the three appellants to 
“stand their trial on the said. charge 
`of murder, and they all three have-been 
convicted and sentenced. as stated above, 
` Tn para. .2 of the memorandum of’ ap- 
` peal the appellant’s Counsel has urged that: 

“The learned Sessions Judge's rejection of the 
report of the Imperial:Serologist was, wrong and un- 
precedented and the view ‘he has taken of the said 
report isunjustified.” ` | . 

In this connection the learned Sessions 
Judge las made the following observations 
in his judgment : ee ae 
-~ “After giving the matter my full .consideration I 
thave no hesitation in discarding the evidence of the 
‘Imperial Serologist which after all remains only 
an opinion. Ram Ratan can hardly be called a 
„ruminant animal, addicted to chewing.cuds, but it is 
‘just possible that Ram. Ratan-was not a meat-eater and 
therefore, the Imperial Serologist was misled in re- 
garding his blood, the blood of a vegetarian) as 
the blood of a ruminantanimal. Whatever may haye 


been the basis upon which the Imperial Serologist’s ` 


‘conclusicn 


was founded there can benodoubt that 
Glais -0 E , 
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in this case he laboured under some grave mistake 
and his opinion -in view of the circtimstances of 
the case and the evidence of thé prvsecuticn wit- 
nesses as corroborated -by the confession of Sarju 
Prasad, accused, himself, cannot turn the scale in 
favour of the accused. It entirely passes compre- 
hension how the bléod of a ruminant animal came to 


. be on the ase of Ghirrao andin the earth of Ram- 


; ; 6 “phals house at 
“post mortem examination,. He prepared a 


one and the same time, namely, 
June 2, +1922, unless tbe Investigating Officer. 
is false in saying that he at once sealed up the 
axe and the bloodstained earth” 


We are ‘surprised at the light-hearted 


‘manner in which the learned Sessions Judge 


has treated so gravea matter as this case 
of murder in which the question of the 
life’ and death of three persons stands hang- 
ing inthe balance. The Imperial Serolo- 
gist is a highly responsible officer and a duly 
qualified scientist who would never have vent- 
ured to give any definite opinion on a ques- 


‘tion like this unless he had the fullest scienti- 
. fic data in support of his conclusion, His 


opinion therefore is entitled to great weight 


-and nothing has been shown on behalf of 


the prosecution which would in any way 
detract from the weight that should ordi- 
narily be attached to the opinion of a res- 


-ponsible Government Officer like the Im- 


perial Serologist on a question of a scienti- 
fic deduction peculiarly within the domain 
of his knowledge. The opinion expressed 
by ihe learned Judge that Ram Ratan be- 


.ing a vegetarian his blood was mistaken 


by the Imperial Senologist for ihat of a 
ruminant animal is haidly worth a mo- 
ment’s consideration. Even the proverbial 
schoolboy of Masaulay knows that the blocd 
of a human being, whether he be a vege- 
tarian or a meat-eater, is absolutely different 
in its quality and iis contents from that 
“ofa ruminant animal, and no scientist with 
a reputation to lose would ever mistake 
the blood of a human ‘being .for that of 
a ruminant animal, C >}? 

“In this connection we must’ also express 
our sense of strong disapproval of the con- 
duct of the Government Pleader of Gonda 
in refusing to tender in evidence the re- 
port of the Chemical Examiner and that 
of the Imperial Serologist. It was his boun- 
den duty asa public prosecutor to tender 
in évidence not only the medical evidence 
and the post mortem report of the Civil 
Surgeon of Gonda who performed the post 
mortem ‘examination or the body of. the 
deceased, but also the repdrts_of the Che- 
mical Examiner and of the Imperial Serc- 
logist. His duty as a -public prosecutor 
‘is not merely to secure’ the conviction of 
the accused at all costs but to place be- 
fore the “court whatever "evidence is in the 
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possessién of the prosecution? whether it be 
in favourof or against‘the accused and to leave 
the court to decide upon all such evidence, 

_ Whether the accused had or had not com- 
mitted the offence with which he stood 
charged. ‘The learned Sessions Judge ought 
not to have allowed the learned Crown 
Counsel in this case torefuseto produce 
as evidence on behalf of the prosecution 
reports of the Chemical Examiner and of 
the Imperial Serologist, and in these cir- 
cumstances the learned Counsel for the 
accused were perfectly right in requesting 
that these reports which really ought to 
have been tendered on behalf of the pro- 
secution should be treated as evidence on 
behalf ofthe accused. [The report of the 
‘Chemical Examiner was discussed here 
and the judgment continued.j Bearing 
these conclusions in mind we will now pro- 
ceed io examine the statement of the 
approver before the learned trial Judge. 
[Their Lordships discussed the evidence 
of the approver in detail, and proceeded.) 
Upon a careful consideration of the entire 
evidence on the record and in the light 
of the medical evidence and the reports 
of the Chemical Examiner and of the Sero- 
logist we have no hesitation in rejecting the 
evidence of the approver as being not 
true. Ramphal may conceivably be in fact 
‘the murderer of Ram Ratan but the account 
ofthe murder which he has deposed in court 
‘does notin our opinion bear the piamp of 
truth, and upon his testimony we cannot 
uphold the conviction of any of the appel- 
lants before us. ' 

The evidence of Musammat . Sheokala, 
the wife of Ramphal, approver, is also in 
our opinion untrustworthy. Her deposition 
on; oath was taken by a Deputy Magistrate 
of Gonda on June7, 1932, in jail atthe same 
time thatthe confession of her husband and 
that of Sarju Prasad were recorded in jail. 
‘Proseculion Witness No. 11, Mr. Lal Baha- 
‘dur, has deposed in the Court of Session 
that on the same day thatthe recorded 
the confession of Ramphal and Sarju Pra- 
sad he also recorded the deposition of 
Musammat Sheokala (Ex. C) and that her 
statement was also recorded in jail 
and that hedid not record Musammat 
Sheokala’s statement, at his house, but as 
far as he remembered her „statement was 
recorded in jail, for all the three statements, 
namely, the confessions of Ramphal and 
Sarju as well asthe depositionof Musam- 
mat Sheokala, were recorded the same day. 
It isa matter for regret that the learned 
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Deputy Magistrate’ should have thought 
fit Lo treat a prosecution witness as an aceus- 
ed person and to record her evidence in jail 
instead of examining her in open court or 
at hisown house if hefound that more 
convenient. There can be no doubt -that 
in our-opinion that hopes were held- out to 
Ramphal and his wife that if they incri- 
minated the appellant no harm would 
come to them by their also partially in- 
criminating themselves. It'is in evidence 
that Musammat Sheokala woke up when 
her husband placed her daughter by 
her side and left the house- along with the 
other . three murderers Ghirrao, Jagan- 
nath and Sarju Prasad. There was nothing 
to prevent Musammat Sheokala immediate- 
an‘alarm end 
thus frustrate the commission of the murder 
of Ram Ratanif she did not desirethat che 


-and her-hushand should be involved in tha 


foul murder. 

On her own showing she is an accessary 
and an accomplice and her evidence has 
to be accepted -with very great caution. 
[After further discussion of her evidence 
and also those of P. W. Nos.9and 13 and re- 
jecting them as unreliable, their Lordships 
proceeded]. There one several witnesses ex- 
amined to prove the motive forthe com: 
mission of this murder, but where the 
direct evidence as to the commission of the 
crime breaks down it is unnecessary for 
us to discuss the evidence of the motive for 
that crime. Suffice it tosay that in our 
opinion the motive alleged against the 
appellants for the commission of this mur- 
der isa very weak one. [Their Lordships 
discussed the evidence regarding motive 
and the retracted confession of the ap- 
pellant Sarju, and concluded, Whatever 
may be the. true factsof the case under 
which Sarju Prasad came to make his con- 
fession, wé are satisfied- that his confession 
-is neither voluntary nor true and we there- 
fore -cannot convict Sarju Prasad on his 
own retracted confession on the capital 
chargeof murder. -. ya 

For the reasons given above we. are of 
‘opinion that the charge against the appel- 
lants, Ghirrao, Jagannath and Sarju Prasad 
breaks- down completely. -We therefore al- 
low this appeal, set aside the convictions and 
sentences passed upon'the appellants, acquit 
them of the offence charged and direct their 
immediate release: E f ‘ 

N. My. ow Appeal allowed, 
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LAHORE HIGH COURT. i 
Miscellaneous Emt oD Appeal No. 1166 
of 1932. 


January 31, 1983. 
CURRIE, J. 

Firm Lala LORIND CHAND-PARMA- 
NAND-— Inso.vents— APPELLANTS 
VETSUS 
Maulvi MOHAMMAD AKRAM KHAN 
AND OTHERS— CrEDITORS— RESPONDENTS. 

Provincial Insotvency Act .V of 1920), ss 9, 75 (D, 
(8)—-Civil Procedure Code (Act V of 1908),0 XXII, 
r. 6—Appeal—Admission without expressly granting 
leave to appeal—Fffect—Petition by creditor—All 
creditors, whether. necessary parties—Death of one 
creditor—Abatement—Extension of time—Amendment, 

It js not necessary for a petitioning creditor to 
implead all the creditors as parties. but ifa credi- 
tor has once been impleaded as a party, it is neces- 
sary to implead him in the appeal and if he dies, 
to bring his representatives as parties. 

If a party is dead the record stands so far as the 
living parties are concerned ard any disposal of the 
case notwithstanding the death of one of the parties 
would be valid subject to its being vacated at the 
instance of the legal representatives of the person 
who had died ë 

Whether in such a case ‘he appellant 
should be permitted to amend the appeal memoran- 
dum by removing the name of the deceased party or 
should be given extension of time to bring the 
representatives on record depends on the particular 
circumstances of each case. 
` When an appeal which can be admitted cnly with 
the leave of thé court has been admitted to a hear- 
ing without expressly granting leave the best course 
for the Division Kench will be to dispose of the appeal 
on the merits Gopal Ram v. Magni Ram (1), refer- 
red to. 

Miscellaneous First Civil Appeal fiom 
the order of the District Judge, Jhelum, 
dated the June 27, 1932. 

Diwan Mehr Chand, for the Appellants. 

Messrs. Nawal Kishore and Hargopal, 
for the Respondents, . 

Judgment,— On February 18, 1930, 
someof the creditors of the firm Lorind 
Chand Parma Nand applied that that firm 
should be adjudicated insolvent. The peti- 
tioning creditors impleaded a number of 
other creditors along with the firm and 
among these was one Musammat Ishar Devi, 
widow of Ishar Das, Eventually on 
August 24, 1931, the Senior Subordinate 
Judge of Jhelum passed an order adjudi- 
cating the firm lLorind Chand Parma 
Nand insolvent. Against this order, the 
firm preferred an appeal in the court ofthe 
District Judge. ` That appeal was fixed for 
hearing for December 15, 1931. -On 
the notice issued to -Musammat Ishar Devi 
' it was reported that she had died some 
months previously. Accordingly notice was 
issued on the December 8, to the appel- 
lants to bring Musammat Ishar Devi's 
representatives on the record within four 
e 
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‚abated and accordingly dismissed it. 
February 1, 
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days. Thisthey did not do and the appeal 
washeard on the December 15, on which 
date one of the respondents stated that 
Ishar Devi had died four months previously 


‘while Gurdas Mal appellant stated that he’ 


had recently learnt that shehad died. The 
learned District Judge by his order of 
December 15, 1931, held that the appeal had 
On 
1932 the appellants pre- 
sented an application dated January 
28, 1932, asking that the order of the abate- 
ment he set aside, the representatives of 
the deceased brought on therecord and the 
appeal decided on the merits. Accordingly 
notice was issued and eventually the 
learned District Judge refused to alter his 
order on June 27, 1952. The firm has 
now preferred this appeal. 

A preliminary objection was raised by 
Mr. Nawal Kishore that the appeal does not 
come within the purview of s. 75 (1) of the 
Provincial Insolvency Act and hence no 
second appeallies. That is clearly correct 
but Dewan Mehr Chand urged that the 
appeal wasin reality from the order of the 
learned District Judge dated June 27, 
1932, refusing to set aside the abatement. 
To this Mr. Nawal Kishore 1eplies that in 
that case an appeal can only lie under the 
provisions of s. 75 (3) with the leave of 
either the District Judge or the High Court. 
He urges, therefore, that this second appeal 
should be rejected as no such leave has teen 
obtained. No application for leave was 
made but Lewan Mehr Chand relies on 
Gopal Ram v. Magni Ram (i). In that case 
the learned Judge-held that there is force 
inthe contention that as the appeal had 
been admitted to a hearing by a Division 
Bench it should be considered that the 
necessarv leave had been granted. He 
further held thatin that particular case he 
would have granted thé leave and accord- 
ingly proceeded to hear the appeal. In 
the present case the appeal having been 
admitted to a hearing I think the best course 
will be to dispose of it.on the merits. I 
accordingly overrule the preliminary objec- 
tion. 


The question that arises for decision is 
whether the failure of the appellants to 
implead Musammat Ishar Devi's representa- 
tives causes-the appeal to abate. Dewan 
Mehr Chand urges that Musammat Ishar 
Devi was merely a pro forma defendant 
and that her absence on the record is im- 
material. He urges that there isno obliga- 

(1) 107 Ind. Cas. 830; 7 Pat 375; 9PL T 329; A 
TR 1928 Pat 338. | = Revs 
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tion on a petitioning creditor to implead 
other creditors. He only has iocomply with 
the requirements of ss. 9 and 13(2)of the 
Provincial Insolvency Act neither of which 
demands the impleading of other creditors. 
Mr. Nawal Kishore has not been able to 
produce any authority which lays down that 
all creditors must be impleaded. The 
question, however, is really whether Musam- 
mat Ishar Devi having once been impleaded 
as a party it was necessary to: implead her 
representatives. It is obvious that when 
she had been impleaded as a respondent 
she had as much interest inthe proceedings 
relating to the insolvent’s estate as any 
other creditor and any order passed in 
favour of the petitioning creditors would 
also affect her. In my opinion, therefore, 
it cannot be said that she was merely a 
pro forma defendant. The inclusion of 
her name and that of her representatives in 
the appeal was, therefore, essential. 

Ithas. been urged that Musammat Ishar 
Devidied before the proceedings in the 
insolvency court were completed and that 
therefore, as far as she is concerned the order 
of that court was a nullity. In this con- 
nection reference is madeto acopy ofa 
certificate relating to Musammat Ishar 
Devi according to which her death was 
recorded as taking place on the June 24, 
1931. The arguments in the case were 
heard onthe August 1, and ordeis pronounc- 
edon the August 24. The learned District 
Judge remarked that there was no defi- 
nite material or conclusive ‘evidence before 
him to prove the date of the death of 
Musammat Ishar Devi. He then proceeded 
to follow Noat Chowkidar v. Official Trus- 
tee of Bengal (2), and held that an order 


passed in favour of the dead person would , 


not altogether and in all the circumstances 
beanullity. Ifa partyis dead the record 
stands so far as the living parties are con- 
cerned and any disposal of the case notwith- 
standing the death of one of the parties 
would be valid subject to its being vacated 
atthe instance of the legal representatives 
of the person who had died. He therefore, 
held that the order of adjudication operated 
validly in favour of Musammat Ishar Devi. 
In Hassanand v. Nandiram (3), it was 
remarked that in the above case Ò. XXII, r. 
6 hadnot been considered and it followed 
from O. XXII, r. 6 that if the death took place 
before the conclusion of the hearing and 


(2) 10 Ind. Cas. 459: AIR 1929 Cal’527; 490 L 
J 482 Ind Rul (1930) Cal 43 7 

(3) 123 Ind, Oas. 615: A I R 1930 Sind 259; 32-Or 
LJ 174; 25S L R 107. 
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the legal representativesof the dead person 
were not brought on the record the judgment 
had not the same effect and force as if it 
had been pronounced before the party's, 
death. This case, however, was decided on 
the ground that the sole appellant having 
died prior to the hearing of the appeal and 
his representatives not having been brought 
onthe record there was no appeal. That 
would not apply tothe present case. 

Dewan Mehr Chand also cited Muhammad 


Ali v. Allah Ditta (4), and Vishvanath 
Dhyanooba v. Lallu Kabla 4 
Ind. Cas. 137 (). In both these 


cases the view was taken that on the. 
facts of those cases as the death of the 
defendant or the plaintiff had not taken 
place within the period between the hearing 
of the arguments and the delivery of judg- 
ments and O. XXIL, r. 6, could not be applied, 
therefore no valid decree could be passed. 
These cases again are somewhat different to 
the present proceedings. No doubt ifthe 
petitioning creditor died no valid order of 
adjudication could have been made. But 
here we have a person, who is not directly 
participating in the proceedings, dying, it 
appears to me that the first step for the 
appellants to take was to bring their own 
appeal into order by getting the legal re- 
presentatives of Musammut Ishar Devi 
impleaded before urging that the order of: 
adjudication itself was a nullity. This 
they failed todo. Dewan Mehr Chand has 
urged that the lower Appellate Court should 
have proceeded on the lines of Roop Chand 
v. Sardar Khan (6), and struck out the 
name of Musammat Ishar Devi and con- 
sidered whether the appeal could proceed 
in her absence and if it decided that it could 
not so proceed without her, should then 
have allowed the heading of the appeal to 
be amended and allowed the necessary 
extension of time. In this connection refe- 
rence is made to Mehar Singh v. Labh Singh 
(7), and Jowala Ram v. Hari Kishen Singh 
(8). Whether such amendment should be 
allowed or whether time should be extended 
or no depends on the particular circum- 
stances of each case. As Mr. Nawal Kishore 
pointed out, citing Mohammad Askari v. 
Lallu 45 Ind. Cas. 594 (9), Inayat v: 

(4) 122 Ind. Cas. 562; A I R 193i Lah 73; Ind Rul 
(1930) Lah 338. 

(5) 4 Ind Cas. 137; 11 Bom I, R 1070, 

(6) 110 Ind ‘Cas, 281; 9 Lah 52f; A I R 1928 Lah 359; 
29P LR 626 

(7) 134 Ind. Cas 277 ATR 1932 Lah 305; 33 P Lah 
R 116: Ind Rul (932) Lah 439, 

(8) RO Ind, Uas, 650; A I R 1924 Lah 429; 5 L 


0. 
(9) 45 Ind. Oas. 594; 21 O 068, of 
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i aa: . 2 Daya Singh .v. . Held,that s 107 of the- Contract Act was not 
aie Si oe : an, d it ed the uy of applicab‘'e but s. 39 applied and the Board was not 
UUL: BOUTS > entitled to wait for a reasonable time forresale; the 


the. parties to keep themselves informed. . 
. Inthe present case the appellants seem to 
meto have noclaim to any indulgence. The 
fact that Musammat Ishar Devi had died 
was, asis admitted in their affidavit, brought 
to their notice on the December 9, i. e., six 
days before - the hearing of the appeal. 
Instead of applying for her representatives 
to be. brought on the record or asking for an 
adjournment to enable them to discover the 
names ofthe representatives if they -did 
not know them they .argued the case on 
:.] ecember 15, and after that date it took 
them till February 1, to fle an appli- 
cation stating who her representatives were 
and asking for the order of abatement to 
be set aside. It is obvicus that with due 
diligence they might have discovered all 
these facts long before and brought them 
to the notice of the court. The material be- 
fore it, as far as I can.see, afforded no 
ground for the lower Appellate Court to 
condone the negligence of the appellants. 
Their application was, therefore, rightly 
dismissed and I dismiss the appeal with 
costs, < 
A. © - Appeal dismissed. 


(10) 32 Ind Cas, 829; 3 P R 1916; 200 P WR 
1915, ; 
(11) 38 Ind. Oas. 7; 118 PR 1916, 
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MADRAS. HIGH COURT. .- 
Second Civil Appeal No. 13 of 1929. 
March 24, 1933. . 
PAKENHAM WALSH, J. . 
MANATHANATH KOLENGARA 
VEETIL ADAMBAT GOPALAN 
-..NATR DerenpantT—APPELLANT. 
E : VETUS 
Tae DISTRICT BOARD or MALABAR 
—PLAINTIFF—RESPONDENT. 

Contract ‘Act (IX of 1872), ss 89, 68,738, 107— 
Lease of tolli—Stipulation for resale on default of 
kist—Suit for. damages on resale—Cause of action— 
Date of order for resale or actual resale—Nature of 
cause of action—Claim for interest on damages, 
whether maintainable—S. 68, scope of. 

The defendant had rented a toll for 1921-22. He 
made default in paying kist in October, 1921 The 
Municipal’ Board exercised its option of resale which 
was held on October 26, 1921. But there were no 
bidders and a‘second sale washeld on December 10, 
1921, The Board sued: to recover the loss on the 
November 12, 1924. Under the terms of the 
contract once a resale was ordered the lessee lost all 
further benefit of the contract except in so far as the 
President of the Board may permit him: to continue 
conducting the collection of thetoll: . 


“notice of resale put-an.end-to the contract; the cause 


of action arose on October 26, 1921, and the suit was 
time barred. fp 477, col 2.] 

LCase Law discussed.) j 

Held, further, that-as the suit was for damages or 
resale interest could not be allowed. [p 479, col. 2.] 

Sectioa 61, Contract Act, will not enable a 
promisee toavoid limitation by postponing the date 
of resale after he has chosen to treat the contract as 
broken by ordering a resale, fp, 478, col. 1 

Inthe absence ofa contraci interest cannot be 
granted on equitable principles. Manchappa Goundan 
v. Vatasari Ittichathara~ (8), Ramalinga Mudaliar 
v. Muthuswami Iyer (10), refer:ed to. [p. 479, col. 1] 

Appeal against the decree, dated July 11, 
1928, of the Court of the Subordinate Judge 
of Calicut in A. S. No. 475 of 1927 (A. B. 
No, 128 of 1927, District Court) preferred 
against the decree dated November 17, 1926, 
of the court of the District Munsif of Calicui, 
in O. S. No. 265 of 1926. 

Mr. B. Sttarama Rao, for the Appellant. 


Mr. P. Govinda Menon, for the Res- 
pondent. . 
dudgment.-The defendant in this 


appeal isa toll-gate contractor. He had 
rented a toll at Tamarasseri for 1921-22 for 
a sum of Rs.7.500. The contract was to run 
from April 17, 1921, to March-31, 1929. 
He defaulted in October, 1921, owing tothe 
Moplah rebellion. In all he paid for the 
contract’ amount Rs. 3,300. The District 
Board of Malabar (plaintiff) granted a 
remission óf Rs. 2,000: The Board exercised 
its option of resale which was held: on 
October 26, 192], but at which there were no 
bidders. A second sale was held on 
December 10, 1921. The resale resultedin a 
loss of Rs.-2,;795. Deducting the Re. 2,000 
remitted, the Board sued for the balance of 
Rs. 795 with interest at “thestipulated rate 
of 12 per cent.” 

Various contentions were raised of which 
the only two which arise in second appeal 
are the question of limitation and the matter 
ofinterest. As regards limitation the trial 
Court found that the suif which was brought 
on November 12, 1924, was time-barred 
and dismissed it. On appeal the lower 
‘Appellate Court held that the suit was in 
time and gave a decree to the District 
‘Board. Against thisdecree the defendant 
has filed this appeal. 

The question of limitation arises in this 
way. Underpara. 6 ofthe conditions of 
lease, “Ifa kist be not paid on or before 
the date fixed inthe patta it will be regar- 
ded as an arrear after that date, and interest 
at 12 per cent. per annum will be charged 
on it for the actual number of days of 


í 
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default; and the toll will be liable to be 
resold or conducted under amani subject 
to the conditions mentioned in para. 3”. 
Paragraph 3 says that the farm.will be 
resold at the purchaser’s risk or conducted 
under amani. It says, “in either case, the 


“deposit shall be forfeited and the purchaser 


will have no claim to any excess that may 
be realised by thesecond sale and will be 
held responsible for any deficit that may 
result by such resale.” Paragraph 7 runs, 
“If. a resale is ordered, the President may at 
his discretion conduct the toll under amani 
or permit the original purchaser to conduct 
it during the period between the order for 
the resale of the farm and the confirmation 
of the resale. It may be noted that para. 3 
does not create a liability for deficit if the 
toll is conducted under amami during. the 
period of amani. The suit was- brought 
more than three years after the first 
attempted. sale on October 26, 1921, but 
within three years after the actual sale on 
December 10, 1931, and the question is, 
whichis the correct date from which to 
reckon limitation? : 

Itis quite clear from paras. 6and 7 that 
once resale is ordered, the-lessee loses any 
further benefit of the contract except in so 
faras the President, may permit him to 
continue conducting the collection of the 
toll. Therefore the order for resale is a clear 
indication thatthe promisee has put an end 
to the contract owing to the} default of the 
promisor. The learned District Munsif has 
held, and [think rightly, that it'is not open 
tothe, promisee to use his discretion in 
putting off:the date of the resale and thereby 
depriving the defendant of the plea of 
limitation, although in this particular case 
the adjournment of the sale was probably 
made in the interests of the Ist defendant. 
It isargued for the appellant that such a 
resale was merely for ascertainment of 
damages and will not affect the starting 
point of limitation Volume. 19, Halsbury’s 
Laws of England, p. 42,8. 64 says, “In an 
action for a breach. 
cause of action: is the breach. Accor- 
dingly such an action must be brought 
within six years of the breach; after. the 
expiration of that period the action will be 
barred, although damage may have accrued 
to the plaintiff within six years of action 


brought. Insuch an action it is not neces- 


sary to prove actual damage, and special 


damageis merely alleged as a measure of. 
the damages to be recovered. The time is ~ 


not extended by the fact that the breach has 
not been discovered or:that’ damage -has not 
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of contract the. 
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resulted until after the expiration of six 
years.” It has to be noted that this suit is 
one for damages. In Battley v. Faulkner 
(1) where certain wheat delivered was use-. 
less and consequently the profit which might 
have arisen froin the land on which it was 
sown was lost, it was held that the cause of 
acbion-arose at the delivery of the wheat. 
Abbott, C. J., observed: 

“The plaintiff in this case might, as soon ds he 
knew of the defective quality of the wheat, or at any 
time within the six years have sued out a writ, and 
have thusobtained an efficient remedy against the 
defendant; itis by his own negligence that he is 
deprived of his remedy, and be has no right to 
complain ” oe 

He says also: : : 

“Tt would be extremely dangerous to enquire in 
every particular case, the precise period of time when 
the damage first came to the knowledge of the plaintia, 
and in many instancesit would deprive the party of 
the benefit which the Legislature intended to confer 
upon him” : 

The learned Subordinate Judge has ‘held 
that s. 107 of the Contract Act which has 
been wrongly printed in the judgment as 
Art. 107 of the Limitation Act applies to 
a case like the present and that the-District 
Board had a reasonabletime within which 
tohold the resale. But in Jamalv. Moolla 
Dawood Sons & Co. (2) it was laid down that 
s. 107 only applies to specific cases wheré a 
seller ‘has a lien on: goods or has stopped 
them in transitu. Their Lordships say: 
“This section follows upon sections dealing 
I am quite 
clear that s.39of the Contract Act applies 
to the present case. It runs: 

“When a party to a contract has refused to perform, 
or disabled himself from performing, his promise in 
its entirety; the promisee may put “an end to the 
contract, unless he has signified, by words or conduct, 
his acquiescence in its continuance. 

As pointed out above, the notice of resale 
put amend tothe contract because thereafter 
the promisor could no. conduct the toll or 
could only conduct it under the permission 
of the President of the District. Board. 
Therefore there is no extension of the time 
for performance granted by the promisee in 
this case once the resale had been ordered. 
Section 63 does not therefore apply: In this 
connection may be ` quoted Mutthaya 
Maniagaran v. Lekku Reddiar (3), where 
it was held that s: 63 of the Contract Act 
does not entitle a promisee for his own: 
purposes and without the content of the 
promisor to extend, the time for per- 
(4) 1820) 106 E R 670; 3 B & Ald, 288; 22 R R 390, 

(2) 31 Ind ` Cas. 94%; 43 0 493; 20 OWN 105;30 M 

LJ 73,14 A L J89;19 ML T8&:3 L WIBI; 230- 


2 É J 137;(1916)1 M W N 70; 18 Bom L R315; 9 Bur.. 


E'T8; 43TA 6O) ; 
: (3):14 Tnd. Cas. 955; 37 M412; 11 ML T 301; (1912) 
MW N436; 2MLJ ae 
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formance which had been agreed to by 
the parties to the Contract; nor does 
s. 55 enable him to,keep alive a broken 
* contract in the hope of being able to recover 
heavier damages for its breach. Ayling, J., 
says: 4 
“Section f3 deals nly with concessions on the part of 
the promises advantageous tothe promisor and cannot 


bə invoked to support an extension of time by the 
promisee for his own benefit” 

and says that f 

“a 55 read with s 2(i) means nothing more than 
this: on the promisor’s failure to perform within the 
contract time, the promisor loses the power to enforce 
the contract. that is to claim any advantage due to 
himself thereunder The promisee has the option 
of enforcing it or not as it may suit him and if he 
elects to enforce the contract he can, unders 73 
obtain only such damages as naturally arose in tbe 
usual course of things from the breach or the parties 
knew, when they made the contract, to be likely to 
result which cannot include any aggravation of 
damages caused by the promisee’s action or inaction 
subsequent to the breach " 

No doubt, in the present case the delay 
in resale was advantageous to the defend- 
ant as there were no bidders at the first 
sale and so the sale was adjourned; but 
that will not, I think, alter the principie 
(where the promisor has not consented to the 
course). To hold otherwise would Jead to 
very great difficulties, even though the pro- 
misee may sincerely believe that he is do- 
ing his best for the promisor, In the na- 
tural course of events, the longer the release 
is deferred, the less would it fetch as the 
period for collecting the toll becomes short- 
er; so that, even ifthe promisee thought 
that a better price would be realised by 
adjourning a sale on account of low bidding 


it would be manifestly unjust to allow him-. 


tu’ substitute his own forecast, which might 
after all prove to be wrong, for the consent 
of the promisor to such a course; in any 
event, the couise adopted has, in the present 
case, seriously prejudiced the promisor sub- 
sequently in the matter of limitation if the 
view of limitation taken by the lower Ap- 
pellate Court is correct. It has been asked 
on. behalf of the respondent, what would 
happen supposing the contract had been one 
for five years and the default had occurred 
after two or three months and after the 
notice of resale, owing to no bidders appear- 
ing the lease could not in fact be resold for 
a period of more than three years? The 
case isa highly hypothetical one because, 
as observed above, the longer the sale is 
deferred the less ordinarily will it fetch; and 
if no purchaser be found for three years, 
it is very unlikely that any purchaser will 
be forthcoming at the end of that time; but 


~'e gn any case the promisor cannot be deprived.. 
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of the advantage which he derives from 
limitation, and the promisee can always 
enforce the other branch of the contract by 
suing for the contract money itself. : 

The learned Advocate for the respondent , 
qttempted to get out of the difficulty by -° 
arguing that as regards resale the contract 
is one of indemnity by the promisee, that as 
such the cause of action only came into 
existence when there w:s the actual sale 
and that, therefore, limitation starts from 
that date.. In this connection he quotes 
Seetamma v. Narayanamurthy (4). That 
was an obvious case of indemnity where 2 
member of a joint Hindu family undertook 
to bear all‘ the debis alleged to have been 
incurred by him for family purchases and 
the other defendants “were to have nothing 
to do with them. Obviously, the cause of 
action theré only arose when those, who had 
been indemnified, suffered damage for be- 
ing called upon to pay the debts. Section 
124 of the ontract Act, is the section which 
deals with an indemnity-contract. | Without 
damage thére is no cause of action under 
that section. It is clear, however, that the 
District Board suffered damage as soon as 
the defendant defaulted in payment. An- 
other case- quoted for the respondent is 
Kedar Nath v. Har Govind (5). There a per- 
son was entrusted with a certain sum of 
money with instructions to pay it to another 
person to whom the person who entrusted 
the money was ‘liable. He failed to pay 
the money, in consequence of which the 
person who entrusted the money had to pay- 
a large sum 6f money for interest to his 
creditor. It was held that under s. 83 of the 
Limitation Act, a suit to enforce the in- 
demnity or for damages resulting from the 
delay, if filed within three year’ from the 
date of the actual injury, is within time. 
That suit was for damages for breach of 
the contract and not for compensation by 
reason of the avoidance of the coatract. 
Certain remarks of Ashworth, J., are quoted 
which are as follows: 

“It has been suggested that, if this view is cor- 
rect, the promisee has no remedy until years after the 
breach. lt may be remarked, however, that in such 
a case as this, though he could not sue for specific 
performance, he could have treated the agreement 
as void under s. 51 of the Contract Act, and sued for 
restoration of the Rs 5,000." ; 
These remarks are obiter. In Gopala Ayyar 
v. Ramaswamy Sastrigal (6) it was held 
that in such a case if the plaintiff waited 


till the expiry of a reasonable time, the 
(4) 57 Ind. Oas. 982; 38 M L J.470at p. 475. 
As 95 Ind. Cas. 913; 24 A L J 550;A IR 1926 All, 


5. : 
(6) 10 Ind, Qas. 320; 22:M I J207, 
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defendant’s breach of contract would give 
hima cause of action, whether the plaintiff 
himself paid the debts or not; and the 
question as to what is a reasonable time is 
-a question of fact. I do not consider that 
Seetamma v. Narayanamurthy (4) or Kedar 
Nath v. Har Govind (5. is of any assistamce 
to the respondént. Another case quoted 
for the respondent is Manoharj;t Bomanji v 
Nusserwanjt Mancherji (7). That case also 
is different from the present one, because 
in that case the money remained with the 
defendant's firm destined for the purchase 
of ornaments and the intention was that 
the money should not be paid until the 
plaintiffs required it for the purpose for 
which it .was destined and demanded it 
and it was held that the contract was not 


broken until the plaintiff demanded the 


money. It is argued for the respondent 
that Jamal v. Moolla Dawood Sons & Co; 
(2) has no application to the present case as 
in that case there was only one contract, 
while there are two here, and that Mutthaya 
Maniagaron v. Lekku Reddiar (3) did not 
deal with the starting point for limitation 
and with the measure of damages and was 
also a case of asingle contract. I think that 
s. 107 will not apply to a case of this sort 
and thats. 63 will not enable a promisee to 
avoid limitation by postponing the date of 
resale after he has chosen to treat the 
contract as broken by ordering a resale. I 
would, therefore, hold that the suit is barred 
by limitation. i 

I may also give my opinion with regard 
to the question of interest, 
principles contended for by the learned 
Advocate for the appellant are not seriously 
challenged, namely, that in the absence of 
a- contract interest cannot be granted on 
equitable principles and there must beasum 
certain, which cannot be in the present case 
as it depends upon an uncertain future 
event: Vide Nanchappa Goundan v. Vata- 
sari Ittichathara (8). 
mittedly does not apply. Vide Maine Elec- 
tric Power Co. v. Hart (9) which is the 


authority followed in Nanchappa Goundan | 


v. Vatasari Ittichathara (8) Vide also Rama- 
linga Mudaliar v. Muthuswami Iyer (10). 

(7; 20 B 81. 

(8) 127 Ind. Cas. 630; 53 M 549; (1930) M W N 438; 
8i L W 655: A IR 1930 Mad. 727; 59 M LJ 358; 
Ind. Rul. (1:9:0; Mad. 1014, 

(9) 119 Jnd, Cas 615; (1929) A O 631; A IR 1929 
P. O. 185: 30 L W 153; Ind Rul. (1929) P. O 319; 
oe ALJ 1065; 57M LJ 662; (1929) M W N 862 
P 


(P. 

(10) 9) Ind. Oas. 609; 50 M.94; (1926) M W N 990; 
aL W 782: 51 Mi J 765; A IR 1927 Mad, 99 
(F. B.). 
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But it is argued for the appellant that the 
deficit in resale which represents damages 
ascertained by the Board includes interest 
In regard to this, itis only necessary ta 
read the abstract of the plaint as set out in 
both the judgments to see that this interest 
was not treated as part of the deficit in 
resale. The loss by the resale is said to 
be Rs. 795 and it was on this sum that 
interest at the stipulated rate which is said 
to be 12 per cent. was asked for. The 
clause of the agreement which awarded 12 
per cent. interest is para. 6. That contemp- 
lated what was due on the arrears of kist. 
The plaintiff had the option either of bring- 
ing a suit for arrears of kist with interest 
at 12 per cent.or of reselling the toll and 
making the defendant liable for the loss if 
any resulting from the resale. I am of 
opinion, therefore, that when the suit is 
brought for damages on the resale, interest 
cannot be awarded. 

In the result, the appeal is allowed and 
the suit dismissed with costs here and in 
the lower Appellate Court. 


ASN. Appeal allowed. 


——. — 


ALLAHABAD HIGH COURT. 
Civil Reference No. 562 .of 1932, 
January 17, 1933. 
MUKERII, Acta. O.J., AND RACHHPAL 
SINGH, J. 
SURAJ PAL SI NGH—Ptaintiry— 
. APPELLANT j 
VETSUS 
"JAWAHAR ‘SINGH—Derenpanr— 
ee RESPONDENT, : 
aTe h , ‘Sayar’ 
—Definition of, 1f exhkaustive— . 
Saag OE Whether to be classed heehee w oe 
The expression “weighment dues” means money 
paid by the person who is licensed by the land-holder 
or the lambardar to exercise his profession of weighing 


the goods of the tenants within the zumindari of the 


; licensors and comes within the definition of ‘sayar' in 


a 3,cl (4), Agra Tenancy Act. The definition of 
‘sayar’ as given there is not exhaustive but only illus- 
trative ; 


Civil Reference from an order of the Dis- 


‘trict Judge, Aligarh, dated September 28, 


1932. 
Mr. N.P. Asthana, for the Applicant. 


Judgment.—This is a reference by the 
Collector of Aligarh under s. 267 (2 , Agra 
Tenancy Act, in the following circumstances: 
The plaintiff Raja Suraj Pal Singh, brought 
a suit for recovery of certain weighment dues 


on: July 29, ~ 1932.""- 


480- 
from the defendant ôn the allegation that 
the defendant took a lease for the dues for 


1335 Fasli in the village of Kailaura and 


‘iled lo pay the said dues as agreed upon. 
The suit testis in the first instance be- 
fore the Munsif of Agra who retuined the 
plaint for presentation to the proper court, 
the learned Munsif being of opinion that 
the suit was cognizable by the Revenue 
Court inasmuch as the weighment dues 
were in the nature of a siyar income. 
The Jearned Assistant Collector who heard 
the suit decreed it in part. No question 
of jurisdiction was raised before the learn- 
ed Assistant Collector, An appeal was 
filed before the Collector of Aligarh, who, 
being of opinion that the claim did not 
fall within the definition of “sayar in- 
come” “allowed the appeal”, but he did 
not say whether he dismissed the suit or 
whether he directed the plaint to -be 
turned to the plaintiff for presentation to 


the proper court. The learned Collector’ 


evidently overlooked .the very salutary pro- 
vision of 8. | 
where once a Civil Court or a Revenue 
court directs thata plaint should be re- 
turned for presentation to a Revenue 
Court or to a Civil Court, the court receiv- 
ing the plaint, if it disagrees with the 
former court, should submit the | record 
witha statement of its reasons for disagree- 
ment to the High Court,” If this procedure 
had been followed by the learned Collect- 
or, his ultimate decision would have : been 
in accordance with the decision of this 
court. However as we have said, the learn- 
ed Collector, “allowed the appeal. 

A revision was filed before the Board 
of Revenue but, as we understand the 
practice is, it was presented before the 
Commissioner to be forwarded to the Board 
of Revenue. The Commissioner wanted to 
follow the procedure laid down ins. 267, sub- 
s. (2) and therefore directed the Collector to 
make the reference. The reason probably 


‘was that the Commissioner, as Commission- - 
‘er was not-properly seised of the case and - 


it was in the court of the Collector that the 
question of jurisdiction had been raised. 
The procedure adopted by the learned 
Commissioner cannot perhaps be strictly 


Te-- 


967, sub-s. (2) which says that . 
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order of the Commissioner.beforé us. There 
is nothing init to suggest that the Gom- 
missioner has dismissed the revision. To 
start with, it would not -be for the 
Commissioner to dismiss the petition 
of revision inasmuch as it is forthe Board 
of Revenue to pass the final orders and 
secondly, the. Commissioner nowhere says 
that the petition should be dismissel. If 


“the petition hdd been dismissed, we would 


not probably have taken the trouble to go 

into the merits of the case, because our 

opinion is meant to be a.guide to the Revenue 

or Civil Court, as thecase may be, and it 

is not to be given merely as a matter of 

academicalinterest Coming to the.merits 

of the case, -it appears to us that the 

weighment dues do come within the - defini- 

tion of “sayar” as contained in s, 3, cl. (4), - 
Agra Tenancy Act, It will be noticed that: 
the definition of “sayar” as given there is 

not exhaustivé. It is only illustrative. It 

runs as follows : 

“‘Sayar’ includes whatever is to be paid or deliv- 
ered toa. landholder by a lessee or licensee on 
account of the right of gathering produce, forest 
rights, fisheries, tanks not used for agricultural 


purposes, the use of water for irrigation, whether 
from natural or artificial sources, or the like.” 


As we understand by the -sxpression 
“weighment dues,” itis money paid by the 
per-on who is licensed by the landholder 
or the lamhardar to exercise his profession of 
weighing the goods of the tenants within 
the zemindari of thelicensor. The licensee 
in plying his profession uses the land of 
the zemindar, and, therefore, he is called 
upon to pay some compensation. to the 
zemindar. The majority of the people 
living in a village are agriculturists and - 
mostly deal in agricultural. produce that is © 
weighed by the weighman, the licensee. In.. 
the circumstances. we are of opinion that we ` 
ought to class the weighment dues as 
“sayar”. This accordingly is our opinion 
on the reference. We direct that a copy of . 
this judgment under the seal of the court be 
sent tothe learned Collector of Aligarh for | 
hisinformation. Nobody has appeared on ; 
the otherside and.we make no order as to 


_costs of the reference. 


justifiable by the letter of the law, but. 


we think that in substance it, was right. 
We accordingly entertain the reference. 
We may note the learned Collector in his 
"letter of reference is not quite accurate 
when he says that the “revisional appli- 
‘cation’ was dismissed by the: Commissioner 


“We have got that- 


14 


N. Reference answered, 


h t 
1933. 
ALLAHABAD HIGH COURT. 


Criminal Appeal No. 122 of 1933. 
August 3, 1933. 


l SULAIMAN, O. J., AND Youne, J. Az) 
S.H. JHABWALA AND oTHERS—AQCOUSED —- 
APPELLANTS 
versus 


EMPEROR—Opposits Party. 

Penal Code (Act XLV of 1860), s. 12 1-A—Offence of, 
criminal conspiracy, when complete—Agreement, if 
sufficient to constitute offence—Offence under s, 12321-A- 
—Prosecution, if bound to show that conspirators were 
conspiring to deprive the King-Emperor of the 
Sovereignty of -British India during the life-time 
of the present King-Hmperor—Communist Internation-. 
al, programme of—Communist Party of India, aims 
of—Liability of members of the Party- Communist 
Party of Great Britian, members of,sentto India— 
Liability under s. 121-A—Non-Communist taking part: 
in Workers and Peasants Parties and Trade Unions—: 
Whether liable under s. 121-A— Mere holding. vf Com-. 
munist views, if punishable per se—Criminal Pro-: 
cedure Code (Act V of 1898), ss. 208, “210, 256 (2), 289, 
$43—Hvidence before commitment — Discretion of: 
Court—Questioning of accused under s. 289 not to be. 
lengthy cross-examination — Written statement of. 
accuzed--Recording of—Saving of time in trials— 
Judgment, contents of—Hvidence Act (I of 1872), 
ss. 8, 10, 11, 45, 65—Eaxecution and authorship of: 
document, proof of—Document of which writer ts not: 
known—How to be proved—S. 11, scope of—“Highly: 
probable or improbable” in s. 11, significance of—. 
Copiesof printed newspapers containing account of 
some proceedings — Evidentiary value—Type-written 
document — Expert evidence, value of — Secondary 
evidence in criminal: cases—When can be admitted— 
Fact of accused having corresponded with individual. 
in foreign place—How to be proved-~Criminal trial— 
Theory of .punishment—Sentence in conspiracy ‘cases. 
—Consideration of accused having spent a long time 
in jail during trial—Political offences—Nature of 
sentence to be passed. 

The offence of criminal conspiracy is complete as. 
goon as two or . more. persons agreé to door cause to 
be done an illegal act, or an act which isnot illegal by 
illegal means. It is immaterial whether the illegal’ 
actis the ultimate object of such an agreement or is 
merely incidental to that object. For the purpose of 
s. 21-A, Penal Code, it is not necessary that any- 
act or illegal omission shall take place in pursuance of 
the conspiracy. The agreement in itself is enough 
to constitute the offence. [p. 487, col. 2.] ; 


_In a charge under. s. 121-A, Penal Code,. it is. 


enough for the prosecution to prove that. there was a 
conspiracy to deprive the King-Emperor of the, 
Sovereignty of British India. It is not necessary 
to show further ‘that the conspirators were conspiring. 
for such deprivation to take place within the life- 
tims of His Majesty the present King-Emperor. 


Consequently, the question whether the conspiracy, 


is expected to succeed inthe lifetime of His Majesty 
the King-Emperor or that of his successor is wholly. 
immaterial. [p. 487, col. 1.] 

The members of the Oommunist Party of India 
who subscribe to the programme of the Oommunist. 
International, form a revolutionary body with the 
professed object of overthrowing the present order 
of society and bringing about the complete inde- 
pendence of India by means of armed uprisings 
of the proletariat including the workers and the 
peasants, Their object is not a distant aim to be 
realised in the unknown far off future but it is their 
immediate object and all those persons who have 
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formed themselves into 4 party and put before them- 
selves such a programme and agreed to give effect to it 
to the best of their ability have conspired to deprive 
His Majesty the King of his Sovereignty of British: 
India, and they are liable to conviction under! 
s. 121-A, Penal Code. [pe 490, col 21 * 
The Communist Party of Great Britian is a section 
of the Communist International and is bound by its 
decisions. Consequently members ofthe Communist 
Party of Great Britian who were sent to India to. 
carry out the same programme and who carried on 
their activities in India and formed various organisa- 
tions in furtherance of that programme are liable to 
the same extent, if not to a greater extent, as the 
members of the Communist Party of India for con- 
viction for an offence under s. 121-A. [p. 502, col. 2] 
The mere holding of Communist beliefs or doc- 
trines is not punishable per se. A theoretical Com- 
munisi or astudent of Communism cannot be said 
to be guilty ofan offence. Andif a Communist were 
to work individually in furtherance of his belief, he 
would not be guilty of conspiracy. [p. 504, col, 2.] 
. Where certain persons do ‘not belong to any party 
definitely committed by its constitution to adopting. 
the programme of the Communist International, and 
do not even believe in Communism with its doctrine 
of the inevitable use of force, they cannot be pre-' 
sumed to have entered into a conspiracy with’ 
certain Communists for ‘depriving His Majesty the 
King-Emperor ; of his sovereignty of British India. 
merely if they are proved to have taken part in Trade 
Union activities or to have made seditious speeches. 
In the case of ;such persons something more than 
taking part in non-communist Workers and Peasant. 
Parties and {in Trade Unions or making seditious. 
speeches will be required to make them liable under 
s. 121-A. [p.5ll, col. 2] i 
. In a criminal trial it is not necessary that the entire: 
evidence for the prosecution must be produced before 
the Committing Magistrate and it cannot be said: 
that the Magistrate has nooption to postpone the’ 
recording of such evidence. All that ss. 208 and 2:0, 
Oriminal Procedure Oode, imply is that the Magis-) 
trate should record all the evidence for the prosecution 
which the complainant considers it necessary to: 
produce. The prosecution can place before the court. 
all the evidence on which they wish to rely but 
after evidence has been taken, which is sufficient to 
make outa prima facie case, it is not necessary to. 
call further evidence. Similarly if thereisa mass 
of evidence tending to prove the same point it is not. 
necessary that all such evidence should be produced 
in the Magistrate's Court before the charge is framed. 
Notice of all evidence to be produced in the Sessions: 
Court .cught however to be given to the accused. 
before the trial; otherwise he would be prejudiced. 
The mere fact that some evidence is not produced. 
until proceedings in the Court of Session can in no: 
way prejudice the accused if.he has notice.of ite 
Queen-mpress .v. Hayfield (1) Queen-Empress v. 
Stanton (2), Queen-Empress v. Ahmadi (3) . and 
Emperor v. Kunwar Jaswant (4), explained and dis-. 
tinguished. Íp. 484, col. 1.] ; Me ak ih 
Where an accused puts in a written statement in. 
the trial of a warrant case, he should be allowed to 
file it in court and this much time can be saved if- 
such a written statement were accepted instead of 
allowing the accused to read it in extenso in court 
and to have it recorded as he reads it, Emperor v. 
Ansuiya (6), referred to. [p. 485, col. 1]  _ fag 
Section 289, Oriminal Procedure Code, has to be, 
read in conjunction with the provisions of s. 342 of 
the Code which makes it the duty of the court for 
the purpose of enabling the accused to explain any, 
evidence against him, to question him generally on` 
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the`case “before he is called for his defence". But 
the questioning of the accused referred to in the 
section is not meant to bea lengthy cross-examination 
as regards all evidence produced by the prosecution. 

: [p. 485, col 1.] P 

The length of the trial can be shortened if the 
accused also were to exercise a proper discretion in 
producing defence witnesses. [p. 485, col. ?.] 

A judgment has not to be a resume of the entire 
evidence or a discussion of the relevanicy of all the 
evidence, A court is entitled to select such evidence 
asitconsiders important and sufficient to prove the 
point for consideration. [ibid] - 

The execution or authorship of a document isa 
question of fact and may be proved like any other 
fact. Before the provisions of s. 10, Evidence Act, 
can be invoked it has to beestablished from indepen- 
dent evidence that there is reasonable ground to 
believe that two or more persons have conspired 
together to commit an offence, - [p. 494, col. 3) - 

In s. 10 “anything said” would include the 
statements made, speeches delivered, or declaration 
made; anything “done” must be some act done, 
and not merely the intention or knowledge of the 
person. Anything written would include, (1) 
manuscript whether signed or unsigned written by 
the person, and (2) matter transcribed by him ona 
type-writer. [ibid] > 

Buta document, of which the writer is not known, 

found in the possession of a conspirator, would not 
by itself be admissible for the purpose of proving the 
truth of its contents as against the other accused. 
The fact of possession’ would be evidence to show 
that the conspirator, in whose possession it is found, 
had received and preserved it. [p. 494, col. 2.] 
- Section 11, Evidence Act, does not make all docu- 
ments, which make the existence or non-existence of 
arelevantfact probable or improbable, relevant. 
The expression “highly probable or improbable” is 
significant. 
the facts in issue and the collateral facts sought to 
be proved must be immediate as to render the co- 
existence of thetwo highly probable. [ibid.| 

Copies of printed newspapers containing an ac- 
count of some proceedings, foundin possession of one 
accused, are evidence. of thefactof the publica- 
tion of such an account in that paper; but are not 
by themselves evidence of the truth of the facts stated 
therein, unless in connection with other facts they 
make the existence or non-existence of the facts 
mentioned ‘highly probable or improbable,’ [ibid] 


The opinion of an expert to the effect that one 
document has been type-written on the same machine 
as another document isnot admissible under s. 45 of 
the Evidence Act. It is. for the Legislature to con- 
sider whether the-section’. should not be amended ; 
but as it stands, it does not include -such expert 
opinion. The court may ask the witness to explain 
points in favour of the view whether the two docu- 
ments have or have not been type written onthe 
same machine, but must come to its. own conclusion 
and not treat such assistance as an expert opinion— 
a relevant fact in itself, [ibid] - AKAN, 


The identity of the machine on which two letters 
have been type-written would not by itself chow that 
the writer of the two is one and the same person. 
But such a conclusion may-be drawn from additional 
evidence, é. g; internal evidence afforded by the 
document, or external circumstances, or the continuity 
of the correspondence passing between the sender 
and the addreseee. [p. 485, col. 14) $ 
” Even in a criminal case. where secondary evidence 


bas been adduced in P of primary evidence, the- 


provisions of sa, 65 an 


66 -0f the Evidenco Act-are 
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applicable and must be doniplied with before such 
secondary evidence is admitted. [p, 495, col. 1.] 

In order to establish that the accused were in 
correspondence with a particular individual jin a 
foreign place it isnot incumbent upon the prosecution 
toes ablish thatany of the letters were in fact 
writin by any particular individual of that name. 
It is enough to show that some person living in the 
fareign place was in conspiracy with the eccused 
Nd NA was passing between them. 
ibid, : 

The theory cf punishment is based upon: (a) .the 
protection of the public ; (b) the prevention of crime ; 
554 (c) the reformation of the offender. [p. 521, col, 
. When a sedifious appeal is made to illiterate and 
ignorant workers and peasants, organised propaganda 
and work carried onamong them, particularly during 
strikes, and when inflammatory speeches are made, 
such conduct should not be looked upon . merely with 
contempt on the ground of its futility, but. the 
court should take a serious view of the offence of 
conspiracy committed by theaccused. But in passing 
senfence, the court should consider the period which 


“the accused have.already spent in Jail in the course 


of the proceedings and inthecase of a lengthy trial 
the sentences passedon the accused should be 
reduced on that account. [p. 520, cols.1& 24 

In the case of political offences, arising out of the. 
beliefs of the accused, severe sentences defeat their. 
object. In practice such sentences confirm the 
offenders in their beliefs and create other offenders, 
thus increasing the evil and the danger to the public, 
[p. 521, col. 1.) 


Criminal Appeal from an order of the 
Additional Sessions Judge, Meerut. 

Dr. K. N. Katju, Messrs. K. N. Laghate,.” 
R. S. Pandit, Ladli Prasad Zutshi, Banke 
Behari, Tek Chand and MissS.kK.Nehru, | 
for the Appellants. l 

Mr. K. Me. I. Kemp, J. P: Mitter, 
Khairat Nabi and The Assistant Govern- 
ment Advocate, for the Crown. - 

Judgment.—This is an appeal by 27 ace | 
cused persons in what is known as the Meerut. ` 
Conspiracy case. The trial has become ' 
somewhat notorious on account of its un- 
precedented duration. All the accused 
persons, except Hutchinson, were arrested 


in March, 1929 (Hutchinson was arrested in `: 


June of the same year) and have all this 
time, except for the periods during which’ ` 
some of them were released on bail, been, ' 
detained in jail. 
the court of the Committing Magistrate on’ 
a complaint filed on March 15, 1929 and 
on a supplementary complaint against 
Hutchinson onthe Junell, 1929. is 


The entire proceedings have now lasted for. o 
nearly four years and a half. This is account- — 
ed for as follows: — - 


(1) The preliminary proceedings before 
the Magistrate took over seven 
monihs, resulting in the comb, 
mitment of the accused to the Court- 
of Session on January 14,1930; - 


The trial commenced in ' 


1933 


(2 in the Sessions Court the prosecution 
evidence took over 13 months; 

(3) tbe recording of the statements ofthe 
accused occupied over 10 months; 

(4) the defence evidence lasted for about 
two months; : 

(5) the argumenis continued for over 
four-and-a-half months; 

(6) the learned Sessions Judge took over 
five months thereafter to pronounce 
his judgment; 4 

(7) the last of the appeals was filed: in 
the High Court on March 17, 
1933, and, as the paper-books were 
all ready and printed, April 
10, 1933, was fixed for the hearing 
of the appeals. Fut the accused 
themselves applied for an adjourn- 
ment of the hearing till after the- 
long vacation to which the Crown 
Counsel ` agreed. Accordingly 
July 24, 1933, was fixed for the 
appeals, on which date the argua- 
ments commenced, and having 
lasted for eight working days were 
concluded yesterday. 

The case was conducted on a gigantic 
scale. The evidence consists of 25 printed 
volumes of folio size. There are altogether 
over 3,500 prosecution exhibits, over 1,500 
defence exhibits and no less than 320 wit- 
nesses were examined. The judgment it- 
self is in two printed volumes covering 676 
pages of folio size. 

A mass of documentary evidence consis- 
ting of papersin printed, typewritten, and 
manuscript forms, books, pamphlets, letters 
notes, slips, and other documents found in 
the possession of the various accused at 
the time of the searches, as well as those 
found at the search of numerous other places 
have been produced, and there is a mass 
of oral evidence, both from India and 
England, to prove them. There is also 
voluminous evidence to prove the various 
political activities of all the accused and their 
association with each other. 

We thinkitis necessary to make a 
few observations in regard to the pro- 
ceedings. 

In the first place, there seems to be an 
erroneous impression that the entire evidence 
for the prosecution must be produced before 
the Committing Magistrate and that the 
Magistrate has no option to postpone the 
recording of such evidence, This view is 
based on the language of s. 208 of the 
Criminal Procedure Code under which the 
Magistrate is bound to take “all such evi- 
dence as may be producedin support of the 


JHABWALA V. 


EMPEROR. 483 


prosecution or on behalf of the accused.” 
Section 210 also says that when “upon such 
evidence beingh taken and such examination , 
(if any) being made”, the Magistrate is 
satisfied that there are grounds for com- 
mitting the accused he shall frame the 
charge. But all that these sections imply 
isthat the Magistrate should record all 
evidence for the prosecution which the com- 
plainant considers it necessary to produce. 
If the Magistrate stops the proceedings and 
does not take all the evidence that the 
prosecution wishes to produce, and discharges 
the accused under s. 209, the order would be 
improper. On the other hand, ifthe Magis- 
trate does not take all the evidence offered 
by the accused and, nevertheless, commits 
the accused to the Court of Session under 
s. 213, the order would be illegal and is 
bound to be set aside. But these sections, 
in our opinion, do not mean that once the 
Magistrate is satisfied that the accused should 
be committed to the Court of Session—that 
is that the prosecution has established a 
prima facie case—he is still bound to take 
down allthe- remaining evidence for the 
prosecution. Nor do they mean that if the 
Magistrate, after ‘hearing part of the 
evidence of the accused, is satisfied that 
there is no case for commitment, he 
should, nevertheless, proceed to complete the 
recording of the entire evidence. 

Indeed there is an express provision in 
s. 347 which requires that f 
“If atany stage ofthe proceedings it appears to the 
Magistrate that the case isone which ought to be 
tried by the Court of Session, he shall commit the 
accused.” K i 
The significance of the words “at aný 
stageof the proceedings” obviously is that 
the Magistrate should, commit,even though 
he has not heard the entire evidence of 
both sides. ' 

In Queen-Empress v. Hayfield (1), Knox, 
J., expressed the opinion that the prosecution 
cannot produce a witness asof right when 
he had not been examined by the Committing 
Magistrate, nor had he, been. examined 
by the Crown under the supplementary 
provisions ofs. 219 of the Criminal Pro- 
cedure Code, and at the Sessions trial the 
accused had no knowledge of the nature 
of the evidence which he might give. It 
does not appear that s. 347o0f the Cade was 
considered. It also appears that the learn- 
ed Judge thought that the accused were 
being taken by surprise, and were likely 
to be prejudiced. We think that although 
the ruling might be supported by the special 
facts of that case, andthe rule laid down 

(1) 14 A 212; A W N (1893) 63. ; ; 
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should be ordinarily applied, the law was 


bound to produce-all the evidence dite ely 
bearing upon the chargé: That observation 
‘also was madein a different connection and 
without any referencé’ to the provisions 
Of 8, 347, © * 2 l Z 
“The same learned Judge in Queen-Hmp- 
ress -v. Ahmadi (8) again made a similar 
Observation that a Magistrate inquiring into 
a case was not empowered to frame a 
charge or commit until he had taken all 
dhe evidence the accused might produce. 
But that wasa, case where the Magistrate 
had declined to hear the evidence tender- 
ed on behalf of the accused and, had com- 
‘mitted her for “trial.” The ‘observation 
made by the learned Judge must be read in 
connection with the facts of that case. ~ 
__ che case of Emperor v. Kunwar Jaswant 
Singh (4) decided by another Judge of this 
court was also quite different. In that case 
the Magistrate had not asked the accused 
whether they had: any evidence to produce. 
When an application was made on their 
behalf for the’ summoning of certain wit- 
nessés the applications was rejected and 
the accused were committed to the Session. 
Ii was accordingly held that ‘the order was 
illegal and must be sef aside. °° 
In our opinion it is not corfect to, say, that 
the Magistrate has absolutely no option 
‘but tò hear the entire evidence on both 
sides, and that he cannot commit the case 
to the Sessions unléss he has done so.” This 
construction “of these sections ` ‘sometimes 
Teads ` ‘to! two full’ irials—one before’ the 
‘Committing Magistrate‘and the other'befor'é 
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would be prejudiced. The mere fact -that 
some evidence is not produced till pro-- 
ceedings in the Court of Session can in no 
way prejudice the accused if he has notice 
of it. If proper care is takén by ihe 
procecution and by the accuséd, as well 
as by the Magistrate concerned, the hearing 
in the Magistrate’s court can be yery much 
shortened. ` l 

“Inthe second place, ifthe prosecution 
exercises a careful discrimination and 
avoids the piling up ‘of evidence and the 
overburdening of the record, much timé can 
be saved. Of course, no Sessions Court 
would refuse to examine witnesses who 
have been sent up by the Committing 
Magistrate, or reject evidence which has 
been relied upon by him: Queen-Hmpress v. 
Bunkhundy (5). But ifa proper selection 
of evidence is made at the outset the volume- 
of evidence can be kept within reasonable 
limits. ` 

`~ We think that there hes been unnecessary 
multiplication of evidence in this case, 
resulting in the production of numerous 
documents; tending to establish the same 
point. 

We think that the Legislature should 
consider whether the procedure should not 
be further simplified so asto avoid dup- 
lication of trials. It seems wholly unneces- 
Sary to have full hearings successivély in 
the Committing Magistrate’s Court and 
againinthe Sessions Court. This neces- 
sarily prolongs the duration of the trial, 
involving a considerable waste of time, and 
is not always in ihe interest of the ac- 
„cused. vet yee ne 
e, the accused in their 
tum took an inordinately long time in 
reading out well prepared statements’ which 
the court had to take down word for word: 
In most cases they were nothing more than 
an exposition, on an elaborate scale, of the 
doctrines of communism, itstenets and its 
programme. There {has been an extrava- 
gant waste of time and energy in the 
dictation and recording of. these state- 
ments. ae 

Section 256 (2) allows an accused. to 
put in any written statement in ‘thé trial 
of a warrant casein the Magistrate's court. 
We do not see why, if the accused has 
already prepared a lengthy written state: 
ment, he should not be allowed ` to file it 
in the Court of Session. This would not, 
of course, relieve the court of the neces- 
sity of questioning him generally on 
the case in accordance with ss, 342 and . 
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364, Criminal Procedure Code. Muth time 
of the ‘court could be saved . if such a 
written statement were accepted instead 
of allowing the accused to read it in 
extenso in court and to have it recorded 
as he reads it. The doubt of a single 
Judge of this court in Emperor v. Ansuiya 
(6), was not so much against the filing of 
such written defence but against its taking 
place of the examination of the accus- 
ed. 

It is to be noted, however, that apart 
from ss. 342 and 364, there is no section 
in the Code which permits an accused to 
make a statement at all in the Sessions 
Court. Section 342 enacts that the court 
shall question the accused generally to 
enable him to explain any evidence against 
him, The accused must confine hiniself 
to relevant answers to the quéstions asked’ 
by the court. The Judge has power to 
refuse to record irrelevant answers, and 
if necessary, may prevent the accused 
making lengthy irrelevant answers. 

Section 289 refers to “thé examination 
(if any) of the accused.” It prima facie 
implies the possibility of, there being no 
examination of the accused. But !that is 
up to the stage when he is asked ‘whe- 
ther he means to adduce evidence.” This 
section has to be read in conjtinction with 
the provisions of s. 342 of the’Code, which 
makes it the duty of the court, for the 
purposé of enabling the accused to explain 
any evidence against him, to question 
him generally on the case “before he is 
called on for his defence”. But the ques- 
tioning of the accused referred to in the 
seclion is not meant to be lengthy cross- 
examination as regards all evidence pro- 
duced by the prosecution. If in a big 
trial the accused is at that stage called 
‘upon to explain all the evidence hé would 
naturally begin to argue his case before 
his defence is called on, which obviously 
is not contemplated. 


It seems to us that the following form 
of question put to an accused is not only 
unnecessary but also likely to lead to 
lengthy answers. 

Q.—The following documents are in 
evidence against you. (Then a large 
number of exhibits are named.) Have 
you anything to say in explanation of the 
above evidence? 

Such a question would invite an argu- 
mentative explanation of each of the docu- 
ments mentioned. 


(6) AWN (1903) 1 
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` In thé fourth place; thé- length of ' thé’ 
trial can be shortened if the accused also! 
Were to exercisé a proper discretion ‘in 
producing defence witnesses. In this case: 
it seéms to us that they were ill-advised ` 
to produce an unnecessarily large number 
of witnesses. 

In the fifth place, the length of argu 
ments depends, to a great extent,. on the 
volume of évidence that has already been 
brought oh the record. If that volume is 
reduced, the arguments are bound to be 
shorténed i in proportion. 

In this contiection it may be mentioned: 

that the Government, at great expense, 
had the whole of the oral and document- 
ary, evidence printed in the court below 
and theréby provided every. facility to`- the 
court’ atid Counsel i in examining thai éviden- 
ce: 
In the sizth place; much time would be 
saved if the Sessions Judge does, not feel 
Himself called upon to discuss in his 
judgment all, the évidenée ‘producéd by 
the prosécution and’ the defence. A judg- 
ment has not to be a resuine of the 
entire evidencé or a discussion of the 
relevancy of all the evidence. A court is 
entitled to select siich evidence as it 
considérs importaiit and sufficient to prove’ 
the point for consideration: 

-We feel that if the learned’ Sessions 
Judge had not discussed the entire evi~ 
dence with minute detail he need not have 
written so lengthy a judgment and need 
not have taken so much time. 


At the same time we must express our 
high appreciation of the great care which 
the Judge has taken and the great per- 
severance and patience which he hag 
shown in hearing’ this case. He has been 
so accurate and exact in his ‘statement 
of facts that Counsel for the _ appellants 
have not been | able” to draw our attention 
to any passage in the judgment which 
contained a wrong or incorrect statement 
of fact’ or.gave.a wrong reference to 
exhibits. Considering that the evidence 
before him was so vast, and his judgment 
covers so many pages, it is very creditable 
to him that he has been able to be so 
particular. 

But we must express our feeling that 
if there had been a greater discrimination 
in the choice and selection of evidence 
for the prosecution, a greater restraint by 
the accused in keeping’ their statements 
. within the limits of relevancy, and a little 
moré strictness on the part of the court, 


t 


“AB regards 


486 
time. 


the appeal we would like to 
acknowledge that Counsel for both sides 


“have in this.court given us great assist- 


obviously _knew 


ance in deciding the case. 


In particular, 
Mr. Kemp, 


Counsel for the Crown, who 
every ` detail of the 
always able to refer 


evidence, was 


. us promptly to relevanc evidence .without 


any loss of time whatsoever. In his argu- 
ments hé has been very fair to. the accused 
and has drawn our altention also to circum- 
stances which are in their favour. 

_ We now come to the facts. 

The appellants have been convicted of an 
offence under s. 121-A of the Indian Penal 
Code (Act XLV of 1860). The charge against 
them was that in and between the years 
1925 and 1929, within and without British 
India they agreed and conspired together 
with one another and other persons and 
bodies, “to deprive the King Emperor of the 
Sovereignty of British India.” 


.. As there has been considerable argument 


“as tothe exact implications of this expres- 


‘sion in the section, if may be convenient to 


dispose of that argument at an early stage. 
: Chapter V-A, Indian Penal Code, deals 
with criminal conspiracy; and Chapter VI 
deals with offences against the State. Crimi- 
nal Conspiracy is defined in s. 120-A inthe 
following terms; 
- “When twoor more persons agree to do, or cause 
to be done,— aba, f 
“ (1) an illegal act, or i f 
(2)an act which is not illegal by illegal means, such 
an agreement is designated a criminal conspiracy: 
Provided that no agreement except an agreement to 


~ enmmit an offence shall amount to a criminal conspira- 


-cy unless some act besides the agreement is done by 
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one or more parties to such an agreement in pursuance 
thereof. a PR a! | 
» Explanation—It is immaterial whether the illegal 
act is the ultimate object of such agreement, or is mere- 
ly ‘incidental to that object.” Sed, Kp? 
“This séction adopts the definition of erimi- 
nal conspiracy as understood in England. 
In Mulcahy v. Reg (7), Willes, J., 
in delivering the opinion of the Judges 
consulted by the Lord Chancellor, remarked 
in his llth answer at p. 317* as follows: 
“A conspiracy cousists not merely in ‘the intention 
of two or more, but in the agreement of two or more to 
do an unlawful act or to do a lawful act by unlawful 
means. So long as such a design rests in intention only 
it is not indictable. When two agree to carry it 
into effect, the very plot is an act‘in itself, and the act 
of each of the parties, promise against promise,’ actus 
contra actum. capable of being enforced, if lawful, 
punishable if for a criminal object or for the use 
(7) (1868) 3 Eng & Irish App. Oas. (H. L.) 306 at- p. 
317. 
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of criminal means. And so far as proof goes con- 
spiracy,as Grose, J, said in Rex v. Brissae (8), is 
generally ‘matter of inference, deduced from certain 


criminal acts of the parties accused done in pursu- 
ance of an apparent criminal purpose in common 


In 


between them 6 
This opinion was accepted bythe Lord 
Chancellor and the other Lords. 4 

°” Section 121, Indian Penal Code, is in the 
following terms: 

“Whoever wages war against the Queen, or attempts 
to wage such war, or abets the waging of such war, 
sane punished with death, or transportation ‘for 

CO. 

Section 121-‘A deals not only with depriving 
the Queenof the sovereignty of British 
India, but also with conspiracy, to overawe, 
by means of criminal force or the show of 
criminal force, the Government of India or 
any local Government. The word 
“Queen” is defined ins. 13 as denoting the 
Sovereign for the time being of the United 
Kingdom of Great Britain and Ireland and 
would, therefore, mean His Majesty who is 
King-Emperor at the present moment.- 

The section obviously draws a distinction 
between the Sovereign for the time being 
of the United Kingdom and the Government 
of India or the local Government. It may, 
therefore, be conceded in favour of the 
accused that any conspiracy to change; the 
form of the Government of India or of -any 
local Government, even though it: may 
amount to an offence under another section 
of the Code, would not be an offence under 
s. 121-A, unlessit is a conspiracy to overawe 
such Government by means of criminal 
force, or show of criminal force. The ac- 


- cused have not been charged with any such 


offence. Depriving His Majesty of the 
sovereignty of British India would obviously 
include the severance of the connection of 
India with the Imperial Government in 
England. It cannot, therefore, be qucslioned 
that any conspiracy to establish the complete 
Independence of India, as distinct from 
obtaining for it the status of a self-govern- 
ing dominion within the British Empire, 
would be tantamount to conspiring to de- 
prive His Majesty of the sovereignty of 
British India. The same result would follow 
if there was a- conspiracy to establish a per- 
fectly democratic orrepublican form of 
Government in India outside the British 
Empire. . This position has not been serious- 
ly disputed by the learned Counsel for thé 
appellants. n 

What was strenuously urged was that the 


-reference tothe Queen in the section was a 


reference to the personality of the Sovereign 


forthe time being. The contention which 
(8) (4803) 4 East 162 at p.171;.202 B. R. 792. >: 
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-has been very strongly urged is that unless 
‘it be established that there is a conspiracy 
to deprive His Majesty King George the 
Fifth of England of his sovereignty, of- 
British India there would be. no offence 
within the meaning of the section. The eqn- 
tention is carried further and it is. 
argued that unless the conspiracy is direct- 
‘ed against the Sovereign rights personally 
enjoyed by His Majesty there would be 
no offence. On this assumption a further 
argument is built that unless the prosecu- 
tion establish that it was in the contem- 
plation . of the accused to deprive the 
King-Emperor of the sovereignty of British 
India in the lifetime of the present King- 
Emperor, the offence would not be brought 
home to the accused. We do not think 
that we need discuss these contentions at 
any considerable length as, in our opinion, 
they have no force whatsoever. This argu- 
ment overlooks the fact that in  lawthe 
King never dies, It is enough for the 
prosecution to prove ‘that there was a 
conspiracy to deprive the King-Emperor of 
the sovereignty of British India. It 
18 not necessary to show further that the 
conspirators. were conspiring for such de-. 
privation to take place within the lifetime 
of His Majesty the present King-Emperor. 
No doubt s. 13, Indian Penal Code, defines 
the word “Queen” used ins, 121-A as the 
Sovereign “for -the time being” of the 
United Kingdom of Great Britain and 
Ireland. But s.3,cl. (23), of the General 
Clauses Act (Act X of 1897), provides that 
the “Queen” shall include her successor. 
And so the question whether the conspiracy 
is expected to succeed in the lifetime of 
His Majesty the King-Emperor or that of 
his successor is wholly immaterial. 

It is important to note thatthe offence 
of criminal conspiracy is complete as soon 
as twoor more persons agree to do or 
cause to be done an illegal act,or an act 
which is not illegal by illegal means. It is 
immaterial] whether the illegal act is the 
ultimate object of such an agreement or 
is merely incidental to that object. Forthe 
purposes of s. 121-A it is not necessary that 
any act or illegal omission shall take place 
1n pursuance of the conspiracy. The 
agreement initselfis enough to constitute 
the offence. ‘ 

-The .case for the prosecution was put 
forward in the complaints which were 
filed before the Magistrate. It is not neces- 
sary to recite them at length. Their gist 
is as follows: Ba 

(1) That there existsin Russia an organi-: 


JHABWALA V. BMPEROR,” 


487 - 


zation called the Communist International - 


‘whose aim is to overthrow all existing form -- 


of Government throughout the world” by 
the creation of armed revolution and tò 
replace them by Soviet Republics controlled 
by the Central Soviet Government - in 
Moscow; that the Communist International 
has outlined a programme or plan of cam- 
paign for the overthrow of other Govern- 
ments by means of general strikes and 
armed uprisings, the preliminary steps 
being the creation of Workers and Peasants 
Parties, Youth Leagues, Trade Unions, etc., 
and the introduction of fractions of groups 
of Communists into such bodies, the encour- 


‘agement of strikes, propaganda by speeches 


newspapers, literature, etc. 

(2) That the Communist International 
carried onits work and propaganda through 
various committees, branches and organiza- 
tions controlled by its own Executive Com- 
mittee and various sub-committees, 

(3) That the Communist Party of Great 


‘Britain is a section of the Communist Inter- 


national. 

(4) That in 1921 a branch organization of 

the Communist International was established, 
in British India by a number of Communists 
including the accused Dange, Shaukat 
Usmani and Muzaffar Ahmad who conspired 
together to deprive the King-Emperor of 
his sovereignty of British India. 
: (5) That the accused Sprattand Bradley 
were sentout to India by the Oommunist 
‘International, through the medium of one 
of its branches for furthering its aims. 

(6) That all the accused, although resid- 
ing at different places, conspired with 
each other and other personsto deprive the 
King-Emperor of thesovereignty of British 
India, and carried out the programme and 
plan of campaign laid down by the Com- 
munist International at various places. 

(7) And that, in particular, the accused 
formed a Workers and Peasants Party at 
Meerut and held a conference of it at that 
place. 
~ It is not now disputed that a Communist 
International exists in Moscow nor is it 
disputed that there is a Communist Party 
of Great Britain. It is equally - admitted 
that a Communist Party of India was 
formed and existed in Britsh India. i 

It is convienent to divide the 27 accused 
into four groups. S 
_ The first group consists of twelve accused, 
namely, (1) Muzaffar Ahmad, (2) Darige, (3) 
Ghate, (4) Joglekar, (5) Nimbkar, (6) Miraj- 
kar, (7) Usmani, (8) Sohan Singh Josh, (9) 
Majid, (10) Ajodhia Prasad, (11) Adhikari§ 


488 


and (12) Shamsul Huda, all of whom are 
‘members of the Communist Party of India. 
= The second group consists of two accused 
-—(1) Spratt and (2) Bradley, who are mem- 
bers of the Communist Party of Great 
Britain, but not members of the Communist 
Party of India. 

The third group consists of six accused — 
(1) Goswami, (2) P. C Joshi, (3) Chakra- 
varti, (4) Basak, (5) Hutchinson, and (6) 
_ Mittra, who, it is now admitted, are Com- 
munists by conviction, but did not become 
members of the Communist Party of India. 

The fourth group consists of the remain- 
_ing seven accused; namely, (1) Desai, (2) 
_Jhabwala, (3) Sahgal, (4) Alve, (5) Kasle, 
(6) Gauri Shankar, and (7) Kadam, who are 
not Communists and who have never been 
“members of the Communist Party of India. 
“They assert that they are political workers 
belonging to either the Peasants and 
- Workers Associations, or Trade Unions or 
the Congress, and deny that they have ever 
helonged to any Communist organization 
or joined in any conspiracy. 

Having regard to the difference in the 
nature of the defences put up by the accus- 
ed of the various groups, their cases- have 
to be examined separately. It will be con- 
venient to take the accused in the groups 
into which they naturally fall. 

~ The firstgroup—It seems to us that the 
prosecution case against the 12 accused, 
who are- admittedly members of the Com- 
munist Party of India, is both clear and 
simple. They knowingly became members 
ofthe Communist Party of India of which 
‘we know the constitution as well as the 
report of its working for the first year. 
* Prosecution Ex. 1207 (i) printed in 
Volume V (b) (Parties) at p. 964 onwards 
‘jg admittedly a genuine document and con- 
tains the annual report of the Executive 
Committee of the Communist Party of 
India for 1927 as well as its constitution for 
that year. 

' The Introduction mentions that : 

“The aftermath of the War had created an all- 
round discontent and the masses were everywhere 
seen- in a revolutionary mood which could not find 
a way for radical- action, owing to lack of bold 
leadership”. : 

_ It points out that ees 

“at the time ofthe non-co-operation movement the 
masses joined the struggle with great zeal which 
Jed India almost to the verge of a great political 
upheaval,” ~ 

It recites as a matterof history that the 
previous arrest of Muzaffar Ahmad and 
Dange on a charge of conspiracy brought 
into light “the programme ọf a national 
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revolution that was proposed by the revolu- 
tionary leaders of world reputation for 
India” and that the Indian Communist 
Party was started which attracted a number 
of people who were enlisted as itsmembers 
and that “among the ideals, the attainment 
of complete independence was kept in the 
forefront.” 

The report, having given a short history 
of the birth of the Communist Party. of 
India, proceeds to record “the work done by 
the Executive.” Under the heading “re- 
during the period” it 
points out that in Bengal work was done in 
re-building the already. existing Peasants 
and Workers Party in that Province; 
in Lahore work was done in educating 
the masses; in Bombay a left-wing 
organization was found necessary and there 
was success in having a Workers and 
Peasants organization which had already 
commenced work amongst the industrial 
workers with their organ, the Kranti. In 
Rajputana a Workers and Peasants Party 
had been started and efforts would be made 
to organize industrial labour; in Madras 
propaganda work was being done through 


_ Trade Unions and strike activities;.and in 


the United Provinces and other, provinces, 
owing to lack of sufficient financial resources, 
no effective left-wing had been organized, 
but a favourable atmosphere for labour 
activities had been created. 

The report then contains what is called 
“the Constitution of the Communist. Party 
in India, 1927." It issignificant to note that 
in para. 2, which formulated the conditions 
ofmembership, it is provided “only those. 
subscribing tothe programme laid down 
by the Communist International will be 
eligible for its membership.’ It provides 
for a central executive, for a ‘Pres.d:um,” 
for a foreign bureau, and “fractions.” The 
Foreign Bureau was io act as the organ 
through which the international relations of 
the party would: be maintained and was to 
keep constant touch with all the Communist 
Parties and the Comintern, i. e. the Com- 
munist International. 

In para. 20it was provided that the Com- 
munist Party of India at its annual sessions 
would formulate a regular programme and 
policy to be carried out and to form party 
groups called Comrades’ Fractions to work 
in the National Congress and the Trades 
Union Congress on behalf of the party. 

This report contains a number of resolu- 
tions including that the party looks up to 
the Communist Parties of the world as well 
as the International, for lead and guidance. 


1933 


Then follows the “programme”, After 
pointing out that only the dynamic energies 
of the toiling masses can bring Swaraj to 
India the Communists were called upon to 
formulate a common programme on the 
lines of the following minimum programme; 
complete national independence and the 
establishment of a democratic republic 
based on universal adult suffrage, ete. 

Several points emerge from this docu- 
ment. ; 

“The first is that it was believed that the 
masses were seen ina revolutionary mood 
and that at one time the masses joined the 
struggle with great zeal which brought 
India almost to the verge of a great political 
upheavel. 

The second is that the Conimunist Party 
is confined only to such members as sub- 
scribe tothe programme laid down by the 
Gommunist International. Those who do 
noi subscribe to sucha programme are not 
eligible for membership at all. 

The third isthat the minimum programme 

prescribed by the party was complete 
national independence. 
_ The only explanation which the learned 
Counsel for these appellants has offered is 
that the word “programme” in this docu- 
ment has been loosely used for “aims and 
objects" and that what . the Communist 
Party in India had set before itself was. 
not a programme butan ultimate aim and 
object which may not per se be punishable. 
Reading the document. as a whole, in-. 
cluding the introductory portion, the his- 
tory of the movement, the constitution of the 
party and the progamme before it, we can. 
have no doubt that the members of this 
party agreed together to achieve by action 
what was laid down therein asthe mipimum 
programme. . 

As the members bound themselves to 
abide by the programme 
munist International it is necessary tosee 
what that programme is. Page 2398 is a 
copy of the programme of the Communist. 
International which is admitted to be a 
genuine copy. We can therefore, safely 
quote from it. 

‘The introduction mentions that the’ Com- 
munist International openly advocates the 
violent overthrow of the Bourgeois order by 
means of the Communist revolution and 
that the programme (for 1924, which was 
in forcein 1927) showsthe way to victory - 
ovet the Bourgeoisie. 

“The first section deals with what is called 
Capitaliss Wage Slavery. The second 
section deals with the emancipation of the- 
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worker and the Communist order. The 
third section deals with the fall of the 
Bourgeoisie and the fight for Communism, 

The first head under this section is “The 
general characteristics of the transition 
period”, which are a period of national 
wars, of colonial uprisings, ete. 

The second is “The dictatorship of the 
proletariat as the unavoidable pre-requisite 
of the struggle for Communism.” It points 
out the necessity of the proletarian dictator- 
ship and says: 

“an unavoidable premise for the transition from 
Capitalism to Communism—the starting point with- 
out which the further evolution of mankind is en- 
tirely impossible—is thus the revolutionary overthrow 
of the Bourgeois State and the seizure of power by 
the working class, which is to set itself the first 
and most important task of suppressing the enemy 
and formally establishing the new regime—the dic- 
tatorship of the proletariat, that is the most ele- 
mentary pre-requisite for social evolution.” 

It then mentions the destruction of the 
Bourgeois State by the organs of proletarian 
class war and says: 

“The seizure of power by the proletariat is nothing 
less than the destruction of the Bourgeois State 
apparatus by the fighting organs of the proletarian 
class struggle and the organization of a new pro- 
letarian class power by those organs.” i 

- It goes on to emphasize the destruction 
of the Bourgeois monopoly of armies and 
the concentration of these in thè hands of 
the proletariat and says: 

“Anessential part of the seizure of power by the 
working class is the destruction of the Bourgeois 
monopoly of armies and the concentration of armies 
inthe hands of the proletariat, During the. course: 
of the struggle the main object in view must.be the. 
disarmament of the Bourgeoisie and the arming of. 
the proletariat.” 4 f 4 

The fourth section points out the road to 
the dictatorship of the proletariat and lays 
down the strategy of the Communist Party 
and the tactics to be adopted. 


The paragraph under the head “Revolu- 
tionary Situation and Party Tactics” may be 
quoted in extenso (p. 36): - 

“Given a direct revolutionary’ situation, when the 
ruling classes are more or less disorganized, when 
the masses are in a state of revolutionary excitement 
when the intermediate strata are inclined to go 
over to the side of the proletariat—the party of the 
proletariat isconfronted with the task of leading the 
masses tothe direct attack on the Bourgeois State. 
This is achieved by the advancement of more marked 
slogans and the increasing intensity of mass move- 
ments, to which must be subordinated all branches 
of party agitationand propaganda, including parli- 
mentary activities. These comprise strikes, com-` 
bination of strikes and demonstrations, combination 
of armed demonstrations and strikes and finally the 
general strike in conjunction with the highest form 
of the direct military fight against the. State-power 
of the Bourgeoisie. This fight is subject to military, 
rules; it presupposes a military plan (the fixing of 
time and place, etc), aggressive operations, and un- 
divided loyalty and herosim on the part of the 
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` proletariat. Such actions presuppose the organiz- 

ation of the broad masses into militant bodies, which 
by their very form should attract and seb into 
motion the largest number of toilers (Council of 
Workers and Peasant Deputies, Soldiers’ Councils, 
etc.) A pre-requisite for. victorious tactics} is pro- 
pegandist work in the army and navy.” 

It is unnecessary to, quole other extracis. 
The whole programme from beginning to 
end shows, without ashadow of doubt, that 
the programme laid down is the overthrow 
ofthe existing order of Society and Go- 
vernment by the use of force with ultimate 

- resort to arms. 
A revised programme of the Communist 
“International was printed in 1929. It is 
p. 2339, the genuineness of which also is 
admitted. It is much in the same terms. 


Under the section dealing with the period . 


of transition it. equally emphasizes 
that tbe conquest of power by the 
- proletariat is a necessary conditin pre- 
cedent, and that it does not mean peacefully 
capturing the ready-made Bourgeois State 
machinery by means of a Parliamentary 
majority ; that the violence of the Bourgeoi- 
' sie can be suppressed only by the stern 
violence of the proletariat, the conquest of 
power by the proletariat is the violent over- 
throw of Bourgeois power, the destruction of 
the Capitalist State apparatus (Bourgeois 
armies, Police, bureaucratic hierarchy, the 
judiciary, parliaments, etc.) and substitu- 
ing in itsplace new organs of proletarion 

power. It is not necessary to quote other 


extracts, but it may be pointed out that. 


among the fundamental tasks of Communist 
strategy and tactics it is provided that} the 

“Oommunist Party must openly recognize the rights 
of the colonies to separate and their right to carry 
on propaganda for this ¥separation,7 e, propaganda 
in favour of the independence of the colonies from.the 
Imperialist State ; they tust recognize their right 
ofarmed defence against Imperialism (7 e. right of 
rebellion and revolutionary war) and advocate and 


give active support to this defence by all the means, 


in their power.” 


The mass action is stated to include : 

“Strikes; a combination of strikes and demonstra- 
tions; a combination of strikes and armed demonstra- 
tions; and finally the general strike conjointly with 
armed insurrection against the State power of the 
Bourgeoisie. The latter form of struggle which is 
the supreme form must be conducted according to the 
rules of war; it presupposes a plan of campaign, 
offensive fighting operations and unbounded devotion 
and heroism on the part ofthe proletariat An abso- 
lutely essential condition precedent for this form of 
action isthe organization of the broad masses into 
militant units, which, by their very form, embrace 
and sét into action the largest possible numbers of 
toilers (Councils of Workers’ Deputies, Soldiers’ 
Councils, etc,), and intensified revolutionary work in 
the army andthe navy.” 5 


“The Communist Parties in the Colonial and semi- 


” colonial countries must carry on a bold and consistent. 
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struggle against foreign Imperialism." 
And they- are warned that 
‘Failure to take advantage of the culmi- 
nating point in the development of the revolutionary 
situation, when the party of the proletariat is called 
upon to conduct a bold and determined attack-upon 
the enemy, is not less dangerous. To allow that 
opportunity to slip by and to fail 'to start rebellion at 
that point, means to allow the initiative to pass to 
the enemy and to doom the revolution to defeat,” 
Itis apparent from these few extracts 


alone that the members of the Communist 


-Party of India, who subscribe to this próg- 


ramme of the Communist International, 
have undoubtedly formed a revolutionary 
body with the professed object of over- 
throwing the present order of society and 
bringing about the complete independence 
of India by means of armed uprisings of 
the proletariat, which includes the workers 
and the peasants. ; 

The contention. of the learned Advocate 
for the appellantsthat such an objective is 
a distant aim tobe realized in the unknown 
far-off future cannot be accepted for a 
moment. Nodoubtthe Communists would, 
as atactical measure, begin with the pre- 
liminary stages in the first instance, but 
whenever conditions ` become favourable 
they would adapt themselves to those con- 
ditions and resort to armed revolution, ‘if 
necessary. Nowhere in the programme 


is it suggested that such an armed revolu- - 


tion is not to be brought about within any 
period of time. The question is entirely 
one of opportunity and the opportunity has 
to be seized and not lost sight of as soon as 
16 occurs. 


Thatthe object in view is not a mere 
dream of the Communists which may be’ 


realized after several generations beyond 
the lifetime of the present accused is appa- 
rent from.their own statements made before 
the Sessions Court. The accused Nimbkar. 
read a long written statement in court which 


was ultimately accepted by all the Com-: 
munist accused persons, and has been called: 
Tt contains an expo-: 


their joint statement. 
sition and elaboration of the theories of 
Communism and extends to such a length 
asto have caused an inexcusable waste 
of time ofthe court. Thestatement says: 


“When weare trying to set up an entirely new sys-: 
tem of laws we cannot be expected to pay very much- 
respect to the existing one......We fully subscribe to`. 
the system of thought and the well-thought out and‘. 
ecientific political programme laid down for the world ` 


revolution by thatmost powerful world-wide revolu- 


tionary organization, the Communist International .. © 


While we assert our general deterministic view, we 
do not attempt to use this asan argument by which 
to escape from the consequences of our actions or to 


minimize them in the eyes of the court, on the cont- - 


rary we lay the greatest possible stress upon the 
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importance of conscious revolutionary activity, orga- 
nization and leadership...... ` h . 

Tt goes on to state that the Indian National 
revolution isinevitable and, in describing 
the attitude of the accused towards Indian 
affairs, says : 

“We consider that the way in which the economic 
and political life of the world generally and of Indja 
in particular have developed makes it certain that the 
Indian National revolution now developing, will 
culminate fairly soon in the revolutionary overthrow 
of the British Imperialist Rule.” 

It then goes onto admit that : 

“We have no objection to the help of the Commu- 
nist International and the Russian working-class; in 
fact, we consider that India should welcome such 


help." 

Every attempt hasbeen made to empha- 
size inthis long statement the inevitability 
of violent revolution. We consider it wholly 
unnecessary to burden our judgment with fur- 
ther extracts from this statement. It leaves no 
doubt in our minds that the violent over- 
throw “of the present order of society and 
bringing abont the independence of India 
by means of an armed revolution is not a 
distant but an immediate object, althongh 
in the absence of favourable conditions, the 
spade work has to be done as a matter of 
policy and tactics. We are fully convinced 
that any group of persons, who formed 
themselves into a party and placed before 
themselves a programme of this type and 
agreed to give effect to it to the best of their 
ability, have undoubtedly conspired to 
deprive His Majesty the King of his Sove- 
reignty of British India. There can be no 
manner of doubt that on these admitted 
facts and on the statement of the accused 
themselves, the offence with which they 
have been charged has been fully establish- 
ed. We could have multiplied extracts 
from their statements, extracts from speech- 
es made by them, and extracts from their 
writings to show that these are their pro- 
fessed object, programme and plan of action. 
We, however, consider it unnecessary to go 
any further, and on the evidence mentioned 
above we unhesitatingly record a finding 
that these accused persons have been right- 
ly convicted of the offence under s. 121-A. 


As frequent references will have to be 
made to some of the parties and unions 
that were formed, and an appreciation of 
their constitutions would be useful in con- 
sidering the cases of some of the accused, it 
js convenient at this place to discuss them 
before taking up the case of each accused. 

In addition tothe Communist Party of 
India, which has already been discussed, 
there came into existence towards the end 
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of 1928 an All-India Workers and Peasants- 
Party. This was subsequent to the forma- 
tion of Provincial Workers and Peasants 
Parties. Advantage was taken of the 
Christmas Session of the Congress at Cal- 
cutia, and the first All-India Workers and 
Peasants Party Conference was convened 
during the Christmas of December, 1928. 
The President-elect was the accused Sohan 
Singh Josh, and the Secretary of the Re- 
ception Committee was the accused Goswami. 
It was on this occasion that the All-India 
Workers and Peasants Party was formed. 
There are two copies of the Constitution of 
this Party. Both show that the object of the 
party was the attainment of complete free- 
dom from Imperialism in general and Bri- 
tish Imperialism in particular, and a 
thorough democratization of India based on 
economic, social and political emancipa- 
tion of the masses. But the means for the 
attainment of this object was stated to be 
the party programme adopted from year to 
year at the annual session of the party or 
at any extraordinary congress called for the 
same purpose. It is to be noted that the 
Constitution did not say that the Party 
adopted the programme of the Communist 
International or that its members would in 
any way be bound by the decision of any 
Communist Party. Any one seeking to be 
a member who read the Constitution would 
not necessarily conclude that it was a Com- 
munist Organization. Nor would it follow 
that any one who was inviled tothe All- 
India Workers and Peasants Party Con- 
ference would necessarily be aware that 
speeches in pursuance of the aims and ob- 
jects of Communism would be made at such 
a conference. : 

The fact, however, remains that at this 
Calcutta Conference a number of resolutions 
accepting several thesis, which were pre- 
sented to, or perhaps read at, the Conference, 
were adopted. We have also the Presiden- 
tial address delivered on the occasion by 
the Communist President. A few extracts 
from these may be quoted with advantage. 

Sohan Singh Josh in his presidential ad- 
dress after dealing with the Nehru Report 
said: 

“We must clear the air and put the issue definitely 
before India that we are out not only to end Impe- 
tialism, but Empire as well. All Emperors have 
proved to bea curse everywhere; for they meant the 
exploitation of one country by another.” . 

He then goes on to say: 

“The presence of the King, Governor General and 
the Governor in the Nehru scheme has made it all 
the more reactionary...... India will get true freedom 


only when the British interests are cleared away bag 
and baggage -. Will the peaceful revolution recom- 
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mended by the Nehru Committee ever succeed in 
clearing away these interests from the Indian soil? 
India can attain true liberty only through a revolution 
and not by framing Constitutions,” - . 

He then went to observe: 

“ur party is carrying on an uncompromising cam- 
paign for complete independence, our Workers and 
Peasants Party is an Independent Party and our 
slogan is complete independence . All people who 
believe in revolution and class struggle should join 
our Party and placing before the Workers and Pea- 
sants a revolutionary programme should organize 


them to win freedom.” 
He went on to remark: 

“Tf all of us would imbibe the spirit shown by 
them (Bombay comrades during mill strikes) I am 
sure that we can bring: about revolution in a very 
short time. It will be an act of ingratitude on our 
part to forget the help given by Russian Workers 
and our Indian friends.” i 
After suggesting that there was a conflict 
of interest between Russia and Great Bri- 
tain and war was.coming, he went' on to 


state what their attitude should be: 

“Ag goon us the war begins we should resort to 
mass strikes, sabotage, hartals and boycott, and by 
paralysing the meuns of transport harass the enemy 
in the rear ... When the enemy is busy in war, we 
should adopt such tactics as would put him between 
two forces. The Workers and Peasants should not 


hesitate to make any sacrifices at that time, because. 


that would be theopporiuse time to destroy 


British Imperialism.” 
He also remarked: 

“To speak my mind freely I am working to bring 
about such an order of things and because Bolsheviks 
of Russia haveshown us the way in this respect—we 
are thankful to them...... a 
Dealing with the task of the party he 
remarks: 

“But the ‘condition of the masses has grown 80 
wretched that to remain any longer under British 
yoke means death to them. They cannot wait long, 
therefore, they urgently need solution of their trou- 


bles”. 
He ended by an appeal to all comrades 


“to fight to bring about such a beautiful: 


order of things” and said “but all this can- 
not be achieved without revolution, 
for revolution is the only friend of the poor 
and the helpless.” 

One thesis which was adopted at this Con- 
ferencé was the All-Workers and Peasants 
Party principles and policy. After stating 
that the function of the Workers and Pea- 
sants Party was to achieve at least the 
essential preliminary step, 7. e the attain- 
ment of Political Independence, for the 
abolition of exploitation and Political op- 
pression, it went on to say: 

“The question of Political power is thus brought 
bofore the masses and it becomes increasingly clear 
as it must go on that there will not be ‘any substantial 
improvement in any respect until there is established 
a Political regime responsive to the wishes and needs 


of-the masses and not under the complete control of - 


the propertied classes, The demand thus arises “for 
a democratic regime .....The masses must therefore 
giriye for independence from British Rule.” 
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It proceeded: ` ; 

_ “From all points of view the attainment of inde- 
pendence is the first task of any movement which 
strives to improve the position of the Indian masses ~ 
z The struggle against Imperialism for the completé 
independence of the country is thus the central item 
for the immediate future in the programme of the 
maeses and ofthe Workers and Peasants Party. The 
struggle, having as it does the object of destroying’ 
Imperialistic control of India, must bea revolutionary 
one.” : 

It went on to remark: 

“The progress of the Peasants Party does not deny 
the- general utility in Indian condition as non-violent 
but..... that it will not be necessary for the Indian 
movement to use this tactic at all times and in all 
conditions, and it is strongly opposed to raising none 
violence to the level ofa principle.” 

There was also a statement that: 

“It isa mistake to underestimate the revolutionary 
potentialities of the Peasants class which is in a 
state of acute discontent and sometimes of actual re= 
volutionary excitement over long areas’of the coun- 
try.” 

It ended with the statement that: 

“The whole movement united and led by the 
Workers and Peasants Party, demands complete 
independence from imperialism, and the democratio 
organization of the country, including universal suffr- 
age, ete... To enforce these demands amass move- 
ment using the weapons of demonstration, e'c, and 
direct action, must be organized leading upto a genc- 
ral strike of workers and mass canyaigns of non- 
payment of rent and taxes by peasants. Only by 
following a programme of action suchas this can 
sufficient foree be brought to bear before the coun- 
try.” f ; 

We have another document called the 
Political Resolution accepted at this con- 
ference which emphasized that: 

“There must be left no doubt as tothe meaning 
of independence; it involves the destruction of Im 
perialistic control and economic penetration and hence: 
necessitates revolution.” h 

There was another thesis on the Trade: 
Union movement which referred to the spe- 
cial responsibility of the Workers and 
Peasants Party in organizing the Trade 
Union movement. Itsobject is to organize 
a federation of trade unions with peasants 
and other organizations primarily for the 
purpose ofa political struggle for the inde- 
pendence of the country, but also for the 
general improvement of the position of the 
masses. Further in the mass struggle for 
independence organized workers will take 


a decisive leading part. 

Itis therefore quite clear that although 
the Constitution of the All India Workers 
and Peasants Party did not in itself dis- 
close that it was a Communist organization; 
there is no doubt that the party was organiz- 
ed and formed by Communists and that the 
presidential address delivered at the con- 
ference, and the thesis accepted by resolu- 
tions, advocated Communist doctrines and 
principles and urged the adoption of the 
Communist programme. 
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Then there were Workers. and Peasants 
Parties in ihe various provinces. These 
stand on a slightly different footing. There 
was the Workers and Peasants Party of Ben- 
gal which when originally formed stated the 
object of the party to be the attainment of 
Swaraj in the sense of complete indepénd- 
ence of India based on economic and social 
emancipation and political freedom of men 
and women, but as to means to be adopted 
the Constitution enjoined non-violent mass 
action as the principal means forthe attain- 
ment of the above object. Butlater on the 
Constitution was amended and the mention 
of non-violent action.was dropped and for 
it was substituted “The rallying of the people 
to mass action will be the principal means 
for the attainment and realization of the 
aboveobjects.” But there was nothing in 
the Constitution of this Party on paper to 
suggest that itwas a Communist organiza- 
tion. It is not suggested even by the prose- 
cution that it was so. A report of the Exe- 
cutive Committee published in 1928 stated 
that the “Ganawani” wasits organ. There 
wasa third annual conference held which 
had as usual a presidential address. A re- 
port drafted by a Communist was submitted 
which used Communist phraseology and 
put forward Communist aims and ideals. 
Discussing the task of the party it said: 

“Tt is the duty of all who are concerned with obtain- 
ing national freedom, establishing democracy in the 
country. . to gather together all fighting pro- 
gressive forces from all sections and thereby to 


establish its own army which will enable it to, carry 
out its ultimate function ” 

After advocating the boycott of the Simon 
Commission it went on to say: 

“As opposed to the programme of the All-India Party 
Oonference the Party must demand on behalf of the 
masses complete independence and .the establishment 
of democracy.. . . The league against Imperialism 
must be supported and its propaganda for the 
alliance of the revolutionary Labour !Movement and 
the Colonial revolutionary movement be assisted. 
Solidarity must be encouraged with the kussian and 
Ohinese revolution.” 


The Workers and Peasants Party of 
Bombay had as its object the establishment 
of Swaraj (complete national independence) 
whereinthe means of. production, distribu- 
tion and exchange are publicly owned and 
socially controlled. The immediate political 
demands and the economic and social 
demands enumerated in it were those 
which: might be put forward by a socialist 
organization. There was nothing in the 
Constitution to suggest that it was a 
Communist Party, nor were its members 
bound to follow the Communist program- 
me. A ; 

There. was also a Workers and Peasants 
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Party in the Punjab which had as its aims 
and objects the ‘securing: of complete in- 
dependence from British Imperialism by 
every possible means to liberate workers 
and peasants from every sort of political, 
economic and social slavery, and the 
establishment of a united socialist republic. 
This Party was called the Kirti Kisan Party. 
The Constitution did not disclose that this as- 
sociation was necessarily a Communist or- 
ganization, although there is no doubt that 
the leading members of it were Communists. 

The prosecution case is that in the United 
Provinces also a Workers and Peasants 
Parly was formed at Meerut. This fact was 
not admitted on behalf of the accused who 
were said to be its members. But there is 
no doubt that several letters issued under 
the signature of the accused P. O. Joshi 
were on printed forms which described him 
as the General Secretary of the Workers 
and Peasants Party, United Provinces. It 
is not necessary to discuss all the evidence, 
but there seems to be no doubt that on 
the occasion when a conference of the 
Mazdur Kisan Sangh (admittedly not a 
Communist organization) was being held at 
Meerut, advantage was taken of the op- 
portunity and a Workers and Peasants Party 
of the United Provinces was formed. There 
is also evidence to show that a newspaper 
the Kranti Kari was regarded as its organ. 
But the Constitution of this Party is not 
available, and, therefore, apart from the 
fact that some of its members were profess- 
ed Communists, it cannot be definitely stated 
that the newly-formed Workers and Peasants 
Party, U. P., was a Commnuist organiza- 
tion. < 

Although the constitutions of the Provincial 
Parties do not themselves show that they 
were Communist organizations there is no 
doubt that the formation of such bodies is 
a part of the programme laid down by the 
Communist International and is in further- 
ance of its aims and objects. 

Asregards the Conference of the Mazdur 


‘and Kisan Sabha held at Meerut, it is not 


said that the Conference itself was a Com- 
munist Conference, though the Presidential 
address delivered on the occasion praised 
the Soviet Government and the leadit had 
given to the Trade Union Movement. 

Before dealing with the evidence it is 
necessary to mention the question of the 
admissibility of a number of documents , 
which has been raised on behalf of the 
accused. We have considered a good many 
of them to be admissible, though we do not 
think it necessary to discuss the question 
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of admissibility separatély in respect of each. 
On the other hand, there have been some 
documen's, which we have excluded from 
our consideration altogether on the ground 
of their “inadmissibility. We do not pro- 
pose to discuss each document separately, 
but we think it sufficient to point out the 
principles, which we have followed, and on 
which we have acted :— 

1. We have considered that the execu- 
tion or authorship of a “document” is a 
question of fact and may be proved like 
any other fact. 

9. Insuch a case:— 


(a) a document may be “proved” as | 


defined in s. 3 “when the court 
considers its existence so probable 
that a prudent man ought, under 
the circumstances, to act upon 
the supposition that it was written 
by the person alleged to be its 
author even though no direct 
proof -hishandwriting is given,” - 

(b) Wa a document may be proved 
oth:— 


(i) by direct evidence, and 
(ii) by circumstantial evidence. 

3. (1) (a) Before the provisions of s. 10 
can be invoked it has to be establish- 
ed from independent evidence that 
there is -reasonable ground to 
believe that two or more persons 
have conspired together to commit 

= an offence. i 

(b) when this is shown, 

(i) anything said 
(ii) anything done, or 
(ii) anything written by any one of 
such persons would be a relev- 


ant fact as against-each -of - 


the other conspirators: - - 

Provided that “it isin reference to their 
common intention.” A 

(c) such things said, done or written 

would be relevant for the purpose 
of— -> 
(4) proving the - existence of the 
conspiracy, and also 
(ii) for showing that any such 
- person was a party to it. 

(3) (a) Ins. 10, “anything said” would 
include the statements made, speeches 
delivered, or declarations made. 

(b) Anything “done” must be some act 
done, and not merely the intention 
or knowledge ofthe person. i 

Anything written would include, 
-(1)a manuscript whether signed or 
unsigned written by the person, 
> > and : a 


(0) 
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(2) matter transcribed by him on a 
typewriter. i 
4. But a document, of which the writer. 
is not known, found in the possession of a 
conspirator, would not by itself be admis- 
sible for the purpose of proving the truth 
ofits contents as against the other accused. 
The fact of possession would be evidence 
to show that the conspirator, in whose 
possession it is found, had received and 
preserved it. 
5. (a) Section 11 of the Act makes a 
“fact” inconsistent with any fact in issue or. 
relevant fact, relevant, 
(b) It applies to facts not otherwise 
relevant under the preceding sec- 
tions. f 
(e) It does not make all documents, 
which make the existence or non- 
existence of a relevant fact pro- 
bable or improbable, relevant. 
The expression “highly probable 
or improbable” is significant. It 
indicates that the connection bet- 
-ween the facts in issue and the 
collateral facts sought to be proved: 
must be immediate’ as to render. 
the co-existence of the two highly 
probable. The relevant facts 
under this section either— 
(i) exclude, or = 
(ti) imply more or less distinctly the 
existence of the facts sought to 
be proved. | í 
(6). Copies of printed newspapers con- 
taining an account of some proceedings, 
found in possession of one accused — : 
(a) are evidence of the fact of the publi- 
: cation of such an account in that 


paper; but ; 
(b) are not by themselves evidence of. 

the truth of the facts stated therein,- 

unless in connection with other 

facts they make the existence or, 

non-existence of the facts men- 

tioned “highly probable or impro- 

; bable.” 

7. The opinion of an expert to the effect 
that one document has been typewritten 
on the same machine as another document 
is not admissible under s. 45 of the Evid-. 
ence Act. It is- for the Legislature to 
consider whether the section should not be 
amended; but as it stands, it does not 
include such expert opinion. The court 
may ask the witness to explain points in 
favour of the view whether the two docu- 
ments have or‘have not been typewritten on 
the same machine, but must come to its 
own conclusion and not treat such assist- 
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ance as an expert opinion—a relevant fact 
in itself. ie 

8. The identity of the machine on 
which two letters have been typewritten 
would not by itself show that the writer 
of thetwo is one and thesame person. But 
such a conclusion may be drawn from 
additional evidence, i. e., internal evid- 
ence afforded by the document, or external 
circumstances, or the continuity of the 
correspondence passing between the sender 
and the addressee. 

9. Even in a criminal case where 
secondaiy evidence has been adduced in 
place of primary evidence, the provisions 
of ss.65 and 66 of the Evidence Act are 
applicable and must be complied with 
botore such secondary evidence is admitt- 
ed. 

10. In order to establish that the accused 
were in correspondence with an individual 
going by the name of M.N. Roy in Berlin 
it is not incumbent upon the prosecution to 
establish that any of the letters were, in 
fact, written by any particular M. N. Roy. 


It is enough to show that some person, 


living in Berlin was in conspiracy with the 
accused and correspondence was passing 
‘between them. 

The activities of the various accused have 
been dealt with at considerable length in 
the judgment of the learned Sessions 
Judge, and the substantial accuracy of the 
main facts mentioned therein—as. distinct 
from inferences drawn from facts or the 
admissibility of some documents—has not 
beén seriously disputed before us. We, 
however, do not propose to go into the 
matter in any great detail, and shall con- 
tent ourselves with mentioning the important 
facts only. i 
No. 1. Muzaffar Ahmad. 

Muzaffar Ahmad was elected to the 
Executive Committee of the Communist 
Conference at Oawnpore in December, 
1925. He was a member of the 
Executive Committee of the Peasants 
and Workers Party of Bengal in 1926. 
According to his own statement he had 
published in England a manifesto addressed 
to the Gongress by the Communist, Party of 
India and contributed articles to Ganawani. 
He was elected to the Presidum of the Com- 
munist Party of India in May, 1927. He 
was not only a member of the Workers and 
Peasants Party of Bengal, but took part in 
the foundation ofthe All-India Workers and 
Peasants Party and edited the Bengal Party 
paper. He appears to have been referred to 
under a pseudonym in letters sent secretly 
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in cipher code, and he also used cover 
addresses. Some of his letters addressed to 
persons in Berlin and referrmg to the. 
publication of the “Call to Action,” and 
the failure of money sent from Berlin to 
reach India, were intercepted and withheld 
He took part in the meeting 
of the enlarged Executive Committee of the 
Bombay Party. Muzaffar Ahmad’s activities 
were not limited to party organizations and 
to correspondence with other accused but 
extended to Trade Union Work. Indeed, 
the learned Sessions Judge has traced his 
whole career in detail which ground it is 
not necessary for us to traverse. In his 
statement before the Court Muzaffar Ahmad 
said: 

“Lama revolutionary communist. Ihad been a 
member of the Communist Party till the day of my 
arrest in connection with this case ...... Our party 
fully believed in the policy and principle and 
programme of the Communist International and 
propagated them as best it could under the circum- 
stances ... I am proud to state that with all my 
drawbacks I am oneof the early pioneersof the 
Conmuniat movement in this country.” 

Referring to the seizure of power he 
said: 

“The essential problem of any revolution is seizure 
of power. At present the British Imperialism is in 
control of State Power in India, This Imperialism 
must, therefore, Le overthrown. Asthe Workers and 
Peasants will overthrow Imperialism they will 
naturally capture the State Power but they will not 
capture the Power in order to maintain the Gtate 
Form as it is now. They will smash the présent 
State Form into pieces and establich in its place the 
Workers and Peasants Republic based on the organ of 
the real mass power, the Soviet.” 

Regarding the work done by the 
Communists in the Peasants and Workers 
Party and in Trade Unions he said: 

“The firstand foremost duty of the O, P. I. (the 
Communist Party of India) was, therefore, to create 
militant Trade Unions inside which alone these 
revolutionary cadrescould grow. This is why the 
members of the Communist Party of India worked 
almost whole time in building Trade Unions inside 
the Workers and Peasants Party which had been 
giving the Trade Union Movement a militant 
shape” : l 

He had been convicted in the Cawnpore 
Communist Conspiracy case in 1924 and 
wasreleased on medical grounds in 1925. 
From the time of his release from jail till 
the time of his arrest he took a prominent 
and active part in many activities of the 
Communist Party of India. 

- No, 2 Dange. Dange was released ‘in 
May, 1927, after his conviction in the 
Cawnpore Communist Conspiracy case. He 
was elected tothe Presidium of the Com- 
munist Party of India. His own statement 
shows that he fully believes in the principles 
of Communism and the programme of the 
Oommunist International. He had been an | 
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„active member of the Communist Party of 
“Indis. till his arrest. He also became a 
member of the . Workers and Peasants 
Party, and took an. active part in ils 
activities. He was the editor of Kranti 
and also became the General Secretary of the 
Girni Kamgar Union and took part in the 
textile strike. He took an active interest as 
a Communist in Trade Unions and also in 
the All-India Trade Union Conference, was 
‘a member of the.Provisional Committee of 
‘the All-India Workers and Peasants Party 
and participated in “the Council of War” in 
September, 1928. . 

. In his statement before the Magistrate 
he said ‘that he was a communist and 
‘affirmed that statément in the Sessions Court. 
He said: 

. “The aim of the communist is the overthrow of 
Imperialism and Capitalism and the immediate eim 
of the Communists in India isthe overthrow of 


British Imperialism.” . 
There is, however, one difference. He 


has stated that violent revolution is not 
‘inevitable and that peaceful evolution is a 
possibility. He suggests that although not 
- adhering strictly to the principle of non- 
violence ` he had asked that the strike in 
which he took part should be conducted 
peacefully and explains that the principle 
that no class power is overthrown except by 
violent revolution is a deduction from 
historical experience, showing the, inevitable 
way taken-by all social revolutions in the 
past and that to be taken’by them in the 
‘future also. He has admitted that his party 
used to describe the volunteers during the 
strike as the Red Army, Red Coats, etc., 
he explains, that by using these epithets 
they were not organizinga real Red Army. 
-He does not deny. that after the termination 
of the big strike people were told that they 
should have 5,000 drilled volunteers ready. 
No. 8. Ghate. 6 
Ghate was connected with the Communist 
Conference at Cawnpore in December,. 1925. 
He does not appear to have made many 
speeches, but he wrote considerably as he 
wasin charge of the secretariat work of the 
Communist Party. Noless than 74 docu- 
ments ‘in Ghate’s own handwriting have 
been produced and there are numerous 
other documents which mention him. He 
has been connected with the Communist 
Party of India throughout itsexistencé and 
successfully maintained communications 
with people abroad. - He was writing letters 
tomany people in his capacity of Joint 
- Secretary ofthe Communist Party of India. 
He was elected Assistant Secretary at the 
Delhi session of All-India Trade Union Con- 
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ference. Laler on he was elected General 
Secretary of the Communist Party of India. 
He took part in the organization of the 
Workers and Peasants Party of Bombay in 
1927. Some ofthe letters sent out by him 
were sent out under cover’ addresses. 
.Ghate took part in the enlarged Executive 
Committee meeting- of the Workers’ and 
Peasants Party of Bombay, was elected to 
the editorial board of the Kranti and was 
also on the Financial Committee . of the 
Party. He was the Secretary of the 
Workers and Peasants Party of Bombay. 
“He was in constant correspondence with the 
other accused. He took part in the All- 
India Workers and Peasants Party Confe- 
rence at Calcutta and supported a resolu- 
ion for the formation of an All-India Party. 
He was a member of the Provisional 
‘Committee ofthe All-India Party and took 
partin “the Council of War” in Septem- 
ber, 1928. : 

In his statement he said; ~~ 

“An honest, genuine revolutionary working class 
party is, therefore, necessary, and that isthe Com- 
munist Party of India which alone can truly repre- 
sent the interest of the toiling masses.” - 
He also says: ag 

“The World Communist Party, that is, the Com- 
munist Jnternational, is perhaps the most organized 
force of the working class of the oppressed peoples . . 

. It isthe dynamic force which organized the workers 
by participating in their daily struggle and leads 
„them to the final seizure of power .. , Communists 
want to smash the existing State Machinery and. 
build a new one in its place during the transition to 
Communism... The State Machinery in India 
exists in the interest of the British Bourgeoisie and as 
such is suited only to serve their interest. The Indian 
masses Can have no use from sucha machinery at | 
‘all. Anestablishment of a new State suited to and 
standing for the quiet masses of the Workers and 
-Peasants will essentially mean the: smashing up of the 
present State and the party of the working class can 


‘accomplish this.” 

While asserting, that the Communist 
Party of India was not formally aff- 
liated to the Communist International, he 
said: : y 
“ “The Party accepted the tasks laid down by the 
Comintern though it was not formally afiiliated-to 
ie.” . « 
- Among these tasks are(1) the completé 
independence of India by the voilent over- 
throw of British Rule and (2) the establish- 
ment of a Soviet Government. f 


`. No. 4. Joglekar.—Joglekar accused 
was an active member of the Com- 
munist Party in India and took an 
active part in the foundation of. the 
Workers and Peasants Party of Bombay 
and in the first conference of All-India 
Workers and Peasants Party. He wasone 
of thetwo joint editors ofthe party organ 
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Kranti at one ‘stage. He worked as a 
Trade Union Group Leader and asa mem- 
ber of the Girni Kamgar Mahamandal and 
as organizing Secretary of theG. I. P: 
Railwaymen's Union. He went to Delhi for 
All-India Trade Union Oonference. He 
also took part in the May Day meeting of 
the session. He was elected a member of: 
the Executive Committee of the Communist 
Party of India. He went to Calcutta to’ 
attend the All-India Workers and Pea:ants. 
Party Conference as a delegate on behalf- 
ofthe Bombay Partyand waselected on™ 
the Drafts Committee: At some meetings of 
the Communist Party of India he acted as 
Chairman and was elected a member of’ 
the Executive Committee for Bombay. 
There are some 22 documents’ in his hand- 
writing which show the part taken by 
him 
‘Tn his statement in court the accused 
stated: MK T ' k 
“The strikes are the military training colleges of 
th- workers: tliey are the schools wherein th" prole- . 
tariat is prepared for its entry into the great struggle 
which is i {evitable." i 
While admitting that the general s'rike,. 
as contempiated by Communisis, is pre-' 
paratory to insurrection he endeavoured te 
suggest that immediate insurrection was not’ 
in contemplation andsaid: - Bm Daas 

“It is only when there existsan obje :tively revolu- 
tionary situation that a Conmunist is called upon to 
give a call to the working-class to join issue directly > 
: fora revolutionary overthrow of the social forces of: 
imperialism ” | 
Hesays: GE | 
< “Ib is" essential to make use of all the economic 
needs of the masses as issues in the revolutionary 
struggle which, when united, form the flood of the 
social revolution. Forthis struggle the Communist, 
Partie have no immediate programme for the streng- 
thening of this reeling world structure within the | 
system of capitalism The destruction of this system 
is the task of all Communists but in order to achieve 
this task they must put forward attempts and they 
must fight with the masses for their fulfilment re-- 
gardless of whether they are in keeping with the’ .. 
syste n of the capitalist or not,.. There is no doubt 
that a Communist is an uncompromising enemy of’ 
capitalism and I make nosecret of it that if and when 
objective forces do ripen Ishall not hesitate to strike‘ 
the blow that will lay all forces of capitalism complete- 
ly prostrate.” t 
He, however, qualifed-it by saying that’ 
it was not the intention of raising immedi- 
ately the standard of revolt. He also says” 
that according to the Communist view 
there is certainly very close connection be- > 
tween revolution. and a general strike. 
No revolution can be successful unless.it 
is backed up and fortified by a general 
strike paralysing the entire machinery of the 
Bourgeois consisting of telegraphs, tele-. 
phonés,.transport,; press, banks, military and 
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the police. Hesays: “All general strikes. 
are not tantamount to revolution,” but- 
asserts “no ‘revolution can he . successful’ 
without the backing of an actual general’ 
strike.” As to May Day he says: “May Day’ 
still plays the’role as the military review of 
the forces of revolution. He says: at 
“Tama member of the Communist [arty of India 
and have been a member of the Party since its. 
foundation in December, 1925 ... I have been a’ 
member of the Executive of the Communist Party of. 
India ‘since then .. Whatever activities I have 
been. charged with and all the Trade Union and other” 
public activities I have done as Communist: As a 
Oommunist I believe in the principles’ of Marxism’ 
and Leninism and I have acted accordingly Asa- 
“Communist Ido stand and .subscribe to the pro- 
gramme and policy that is laid down from .timé te, 
time by the Communist International, the Policy for’ 
the world revolution and: reorganization’ of society 
on principles of socialism . .. And. as the way to) 
socialist revolution lies through a national revolution” 
as a Uommunist.I undoubtedly work’ for, and the, 
Communist Party of India also works, for national: 
revolution" } a ah 
- Joglekar is fully acquainted with the. 
aims, policy and. programme of the Coni- 


munist International and he was icar- 
rying out that programmie .in all his 
activities. a eS 


No. 5 Nimbkar.: ` : Bs rest 
- Nimbkar, accused, was a .-member of- 
the Communist Party of India from’ 
the very beginning. He took part in build-’ 
ing up a Workers-and Peasants Party: and. 
occupied a leading position in that party as 
the General Secretary of the All-India Wor- 
kers and Peasants Party. In December, 1925, ` 
he was elected to the Central Executive of. 
the Communistic Party of India at Cawn- 
pore. asa representative of Bombay. He 
took a considerable part inthe foundation 
of the Workers and Peasants Party at Bom- 
bay and was on its I xecutive Committee. He} 
was appointed to the Central Fxecutive of 
the All-India Communist Party and took 
part in the public meeting held ‘under the’ 
auspices of the Workers and Peasants. 
Party to celebrate the 10th anniversary of 
the Russian Revolution. He appears to ‘have, 
been carrying on correspondence with- the: 
Municipal Workers-Union of Moscow, There - 
is plenty of evidence toshow. that he-has 
been associating with the other accused. At: 
the time of his arrest a large numberof 
documents relating tothe first Conferéncé. 
of the All-India Party and the Exécutive; 
Committee of the Communist Party’. oF 
India as well as in connection with -:the 
Workers’ and Peasants Party and Trades" 
Unions, were found in his possession. Ac: 
cording to his own statement he made some 
£00 speeches during the general strike-ofi 
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1928. Notes of his speeches.at- 66 meetings 
have been produced in this case, They 
preach the principles, doctrines and tenets 
of Communism and explain the plan of action 
of the Communist International. | 

In lis statement in court hesaid; 

“1 have already admitted that 1 joined the Com- 
munist Party of India at Cawnpore in December 
1925, when I attended the Communist Con- 
ference. I was elected a member of the 
Executive. Committee at the time and I con- 
tinued those relations up to. the day of my. 
arrest.” 


Although asserting that the Communist 
Party of India was not formally affiliated 
to the Communist International, he wished 
to make it very clear that.he did stand for 
the affiliation of the Party to the Communist 
International. He admitted having work- 
ed as a member of the Executive of the 
Workers and Peasants Party and acted as 
the Group Leader of the Bombay Party 


as well as the All-India Workers and. 


Peasants Party and also as the Group Leader 
of the Party in the textile strikes and the 
Gimni Kamgar ,. Union as well as other 
organizations. Referring to Lenin's An- 
niversary he said: 

“Lenin's Aiiniversary hasa particular significance 
for India. He, more than any other has shown the 
way for. the oppressed peoples of the colonial countries 
to fres themselves .from the yoke of Imperialism. 
-He proved to us that this revolt of the colonial peoples’ 
would inevitably take ona more and more socialist 
character, leading the way therefore to- a world 
proletarian revolution: lhe fundamental line of work 
of the Communist International with regard to the 
colonial countries was laid down by Lenin himself 
in the Setond World Conference of the Communist 
International." 


“There is no doubt that Nimbkar fully 
realized that in his manifold activities in 
the Communist Party of India the Workers 
and Peasants Party, Trade Unions, and the 
Textile strike, he was carrying out the pro- 


gramme laid down by the Communist In- 
ternational. 


No. 6 Mirajkar. 


Mirajkar, accused, also carried on 
extensive . correspondence. There are 
some 9 documents in his own hand- 
writing, apart from his contributions to 


the Kranti. Although not elected a member 
of the Communist Party of India till late 
in 1928, he- had been in close touch with 
the Party froma very early stage. He took 
an active part in the foundation of the 
Workers and Peasants Party of Bombay and 
wrote numerous letters as Secretary of the 
Party. He attended the Delhi meeting. of 
the All-India Trade Union Conference and 
was an active member of the Workers and 
Peasants Party throughout, He was the joint 
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editor of the Kranti which was `a Party 
organ. He made many speeches at meetings 
held under the auspices of the Workers and 
Peasants Party, particularly the one to 
celebrate the 10th anniversary of the Russian 
Revolution. An application on his behalf 
for. membership of ‘the Communist 
Party of India was ultimately accepted 
and he was appointed also a member of 
the Executive Committee of the Central 
Committee. He took part in the Bombay 
Presidency Youth Conference and in the 
enlarged Executive Committee of the 
Party. Later on Mirajkar ceased to be 
the Secretary of the Party being replaced 
by Ghate and instead became Group Leader 
in charge of education and propaganda. 
He contributed articles to the Kirti. 
He carried on correspondence in connection 
with the May Day celebration and the 
textile strike. He is said to have ,made 
about 30 speeches. He sent a telegram to 
the Statutory Commission and followed it 
up with a copy of it under a covering 
letter saying “Revolutionary Indian masses 
are determined to achieve complete 
independence.” The accused admitted that 
the Kranti was an official organ of the 
Workers and Peasants Party. 

m his statement before the court he 
said: -> 
“I frankly admit that I am out to destroy the 
Sovereignty of Capital ‘Call it His Majestya's 
aka A if you please or whatever elee you 

8. 

He went on to say: . 

“I unhesitatingly admit my connection with thoss 
organizations aiid I feel very proud about it, I uns 
falteringly maintain that itis our right tocarry on 
such correspondence and keep contact with the 
revolutionary organizations abroad by any possible 
means, 

He said : 


“The revolutionary experience of the working 
class and the peasantry of Russia is the common 
heritage of the workers of the world. It teaches 
them methods and tactics of dealing with their 
oppressors—of ushering in an era of a new society 
... . Most certainly we are pledged to overthrow 
the rule of British Imperialism in India.” 


“As to fraction work done in other organiza- 
tions he said : 

“We consider it the best way of penetrating an 
orgarization when there is a genuine revolutionary 
element of winning it over for the Communist policy 


and work.” A 5 
As tothe All-India Workers and Peasants er 


Party he said: 


“Jt has been already pointed out to the court «z; 


that the Workers and Peasants Party was a party 
inaugurated with a view to establish national 
independence through revolution.” 


With regard to the Red Flag of the os 


Union during thesix months of the general 
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strike, which it was proposed to hoist in 
the Union offices, he said : 

“The Workers had known during the strike how 
the Red Flag proved the frame of the Workers’ 
Raj in Russia and how the Workers throughout 
the world cherished the ideal with revolutionary 
determination to establish their Raj by destroying 
Oapitalist Raj.” 

As to the Red Army of 5,000 volunteers 
he said : 

“We do not say that they will not form the 
basis of the future workers' army and we do not say 
that we would not lead them when the time 
comes.” 

But he denied that these workers were 
organized at the time of the strike to over- 
throw the Government. 

Explaining some of the speeches he 
said: 

“I do maintain that we -want to establish a 
Workers’ Raj in India and I was trying to explain 
to the Workers how our Russian Comrades had 
brought about such a Raj in theircountry. . 
The oppression of Imperialist’ Rule and its allies 
the Indian Capitalists, I was impressing upon the 
workers, cannot be removed -till the raison d'etre 
of the oppression is destroyei. This could easily 
be dona if the masses were to rise in revolt in an 
organized manner and the power of British Im- 
perialism would collapse like a house of cards if 
such mass rising were to materialize . . Com- 
munists do not hesitate foadvocate violence. We be- 
lieve, as all sane people do, that it is not possibleto be 
independent by non-violence, much less is it possible 
to destroy the capitalist social order by doing 
penance and by non-violence. The Oapitalist State 
and Social Order is based on violence, is maintained 
and will continue to be maintained by violence 
It will have to be overthrown also by violence. 
I was acquainting the revolutionary working class 
of Bombay with some of these fundamental principles, 
nothing more, nothing less.” 

He also said : ; Ea 

“Communists aim at the complete destruction of 
the existing State Machinery of Jinperialism ; hence 
they must rely on the strength, discipline and 
organization of that class, which alone can accomplish 
that task and erect its own State Machinery instead. 
That class is the proletariat; its machinery 
ig the revolutionary Democratic Dictatorship of the 
Workers and Peasants which alone can guarantee 
the carrying out of Bourgeois democratic tasks, 
such as independence from foreign rule, abolition 
of landlordism, freedom of organization for workers 
and peasants, etc. It alone can open the road 
towards Socialism. The Communists, therefore, 
agitate, organize and discipline their forces on 
class lines to prepare for an armed uprising of the 
toiling masses which alone can bring independence 
to India and freedom and bread tothe workers and 
peasants.” ; 

No. 7, Usmani. 

No one has appeared for Usmani accused; 
but we have considered his appeal sent 
from Jail, Usmani joined the Communist 
ranks as long ago as 1927. Soon after his 
release from Jail after his conviction in the 
Cawnpore. Communist Conspiracy. case of 
1924, he joined the Communist Party of 


India in 1927. Hewas sent on behalf of 
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the Communist Party of India to the Delhi 
Conference. He organized a Paper called 
Payami-i Mazdoor and was in touch with 
the Workers and Peasants movement. 
He is the author of a book known as 
“Peshawar to Moscow,” which describes his 
lectures and speeches in the course of his 
own journey to Moscow. He was in Moscow 
about the timeof the third Oongress of the 
Communist International in July, 1921, 
where he met M. N. Roy, who has been 
recently convicted of an offence under 
s. 121-A and who, as the evidence even in 
this case suggests, is one of the conspira- 
tors. Usmani figures in the various activi- 
ties of the other accused, He appears to 
have been notonly enrolled as a member 
but also elected to the Presidium of the 
Executive Committee of the Communist 
Party of India. He was intimately connect- 
ed with movements, There are numerous 
documents showing close association with . 
the other accused and numerous documents 
showing his intimate connection with Com- 
munism were found in his possession. He 
admitted that he was elected as one of the 
Vice-Chairmen of the Reception Committee 
of the All-India Trade Union Conference. 
In his statement he said : 

“I am a Communist, a Communist none other than ` 
Marx and Lenin were known tobe. I joined the Com- 
munist rank as early as 1921. It was in Soviet 
Russia...Since then (conviction in the Cawnpore trial) 
I have always stood by my convictions. I have de- 
clared from within the prison four walls... that Iam 
a Communist standing full-fledged (sic. fully pledged 
to) by the Communist programme. A Communist 
cannot conceal his views and aims, My. aims and 
views are the aims and views of the Communist Inter- 
national. Theaim of the Oommunist International 
is the establishment of a Communist order of society 
throughout the world,” 

No. 8 Sohan Singh Josh. 

Sohan Singh Josh became connected with 
the Kirti of Amritsar, a paper preaching 
Communist and revolutionary ideas. It is 
not necessary to quote passages from the. 
articles appearing in this paper. Josh be- 
came a leading organizer of the Workers. 
and Peasants Party of the Punjaband was 
at its inauguration appointed as its general 
secretary. This party called the Kirti 
Kisan Party was established professedly to 
organize the Peasants and Workers. There 
is considerable correspondence which passed. 
between Josh and other accused persons. 
Sohan Singh Josh was elected as the presi- 
dent of the All-India /Workers and Peasants 
Party Conference at Calcutta. It is not 
necessary to quote from tha other speeches 
delivered by himor the articles written by 
him, His presidential address is encugh. 


500: 


We have. already quoted some extracts. 
from it. Hesaid: ` 

“We areout notonly to end imperialism, but em- 
pire as well.. .. India will get true freedom only when 
the British interests arecleared away bag and bag- 
gage .. India can attain true liberty only through 
arevolution and not by framing constitutions.” “Our 
party is carrying on an uncompromising campaign 
for complete independence......All people who believe 
in revolution and class struggle should join our party 
and placing before the Workers and Peasants the 
revolutionary programme should organize them to 
win freedom,” - i i 

Referring to the “Coming War” between 
Russia and Great Britain he said : 

“As soon as the War begins we should resort to 
mass strikes, sabotage and hartals and boycott and 
by paralysing the means of transport, harass ihe 
enemy in the rear...... Therefore when the enemy is 
busy anywhere we should adopt such tactics as will 
put him between two fires. The Workers and Pea-' 
sante should not hesitate to make any sacrifice at 
that time because that wi'l be the opportune time to 
destroy British Imperialism " aoe 
He made no secret of what he was working 
for. He said: 

“To speak my mind freely I am working to bring 
about such an‘order of things and because the Bol- 
sheviks -of Russia have shown us the way in this 
respect— we are thankful to them.” | 
Sohan Singh Josh made numerous other 
speeches of the same character and notes of 
them have been proved. But as already 
remarked it is wholly unnecessary to quote 
from them. In the statement he said: f 

“Tclaim to be a good Communist and had the 
honour to bea member of the Communist Party of 


India.’ Kak. 4 
He furbher said : | 
“I want to say violence has been the rule in the 


history..... is quite essential for the progress of 
mankind.” * . 


He, however, goes on to assert that his 
party could not do what they ought to have 
done and that the law of the.land stood in| 
the way and they tried to‘steer clear of it 
asfar as possible. Buthe said.: 

“Although I was not affliated tothe Comintern in ` 
any way I;wantto declare here in this court that I 
believe in the programme laid down from time to: 
time by,. the Communist International. The third 
‘International, in my opinion, is the only International 
that hasany thought, word and deed, the Standard: 
Bearer of Marxism and theadvance guard of revolu- 
tion |“ : 

No. 9 Majid. ; 

Majid, accused, has been a member of the 
Communist Party of India from 1926 and he 
is-frequently referred to in letters, He 
claims to have visited Russia. In 1927 he 
was publishing a newspaper which was the’ 
non-officialorgan of the Communist. Party 
of India. He was also the Joint Secretary of 
the Workers and Peasants Party of the Pun- 
jab and took part in public meetings and 
made speeches in furtherance of his aims 
and objects. . He went to, Delhi to attend the 
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All-India. Trade Union Conference as .a 
delegate of the Punjab Press Workers 
Union. Majid had been in touch with seve- 
ral of the other accused and there was | 
correspondence passing between them. He 
took partin the second Nawjawan Bharat ` 
Sabha Conference at Lahore at which he 
was elected Vice-President. He ‘became 
the Joint Secretary of the Kirti Kisan - 
Party of the Punjab Workers and Pea- 
sants Party formed at Amritsar and he 
was on the Sub-Committee which drew up. 
its rules and regulations, He.also took part 
inthe Young Men’s Conference held at 
Amritsar about the same time. Notes of 
speeches made by him at various conferences 
have been produced as evidence in this case, 
but it is not necessary to quote from them. 

In his statement in the Sessions Court he 
said: 

“I ama Communist and was e member of the 
Communist Party before my arrest.. ...I whole- 
heratedly sympathise with the scientific programme 
of the Communist International which it has put 
before the world for & world revolution.” 

He went on to say : 

“lam ‘fully convinced that one day the } roule- 
tarian revolution will surely be successful in India 

... te the Communists are making efforts to bring 
about this revolution. We are convinced that all 
those parties which are unitedly making efforts to 
crush imperialism, can attain success only by 
acting according to the programme which we have 
placed before the country.” ‘ : 
He also said: 

“Wethe Communists do not, object to or refrain ` 
from taking aid from the International or Russian 


Workers. In fact, wê think that India should 
welcome such aids ` 
After stating that the Workers and 


Peasants Party . (Kirti Kisan Party) of the 
Punjab wasnoba Communist Party but a. 
National Revolutionary Party of thé public 
he said : 

“The Workers and Peasants Party wants to reach 
ita goal by establishing a complete independent 
Democracy of Workers and Peasants by adopting- 
ways and means of organizing a struggle to which. 
the Congress is opposed.” 

He pointed out the resemblance between. 
the Communist Party and the Workers and 
Peasants Party and said: 

“If there is any resemblance between the Come: 
munist Party andthe Workers and Peasants Party 
it is this that the immediate programme of the: 
former and the ultimate goal of the latter is one 
and the same........As both are revolutionary bodies 


it is mecessary that their national revolutionary. 
programme ‘should resemble ‘each other." 


Thus according to him, Independence and 
Democracy, are the immediate programme 
of the Communist Party. i 


No. 10 Ajodhia Prasad, 
There.is considerable evidence to show 
that Ajodhia Prasad accused was working 
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in furtherance of the aims of the Communists 
as a courier, travelling as a laskar between 
India and Europe with the object of main- 
taining communication. But he stoutly 
denies that he was so used. 

But it cannot be disputed that in 1927 
Ajodhia Prasad got himself registered in 
the Shipping Master's Officein Bombay as 
an Indian Seaman under the false name of 
Abdul Hamid Abdul Karim. The identity 
of his thumb-impressions has been satis- 
factorily established. The photograph of 
the man who presented himself, which was 
pasted on the register, undoubtedly shows 
that it was the accused Ajodhia Prasad who 
got himself registered. There is evidence 
to show that this accused performed several 
voyages between India and England. In 
his statement before the court he stated: | 

“I am a Communist and I was'a memberof the 
Oommunist Party until my arrest.” 

As regards the Communist doctrines relat- 
ing to the question of Independence and 
violent revolution he said : 

“No discussions and arguments around the table 

can bring complete independence. This can only 
be attained through viclent revolution. The oppress- 
ed nation is always at war with its oppressors 
until the domination of the latter is overthrown. 
Once the actual fight is started there is no middle 
course between freedom and death......... The only 
possible course open for these anti-imperialists who 
desire complete independence for India is to unite 
all such political parties and groups on & popular 
mass programme. ..... and to carryon the struggle 
against imperialism." 
After suggesting “ano-tax, no-rent camp- 
aign among the peasantry and the town 
poorand the general strike among the 
working class for their immediate relief” he 
went on to say : 

“At the same time Kisan Sabhas must be 
organized on an All-India scale, contact must be 
established with the rank and file of the army 
and police force sothat they can be won over to 
the sida of revolution ....droups of armed workers 
and peasants must be formed and generally all prepara- 
tions made, so thatan armed uprising can be Buc- 


cessfully carried through and seizure of power 
effected ” 

He adds: “For these reasons I joined the 
oO. P. 1.” 


No. 11 Adhikari. 

Adhikari, accused, returnedto India on 
December 10, 1928, after having lived for 
some yearsin Germany, When his bag- 
gage was examined by the Customs Autho- 
Tities he was found to have in his possession 
a number of letters which were retained. 
They showthat there was correspondence 
between persons holding Communist views. 
Besides the letters there were other papers 
found in his possession including a Com- 
munist manifestos in German and a thesis on 
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the revolutionary movement in the Colonies 
and Semi-Colonies. It is unnecessary to 
discuss these documents in detail but they 
undoubtedly show that prior to his-return- 
ing to India he was associated with Com- 
munisis abroad and that he returned to 
India with the intention of working here as 
a Communist and to further the aims and 
objects of the Communist International. . It 
is admitted that on arrival in India he 
joined the Communist party of India and 
also the Workers and Peasants Party of 
Bombay and gave helpin the publication of 
the party organ the “Kranti”, Ashe was 
arrested in March, 1929, there was hardly 
any time for him to take any great part in 
the carrying out of the programme of the 
Communist International. | 

In his statement in court he said: 

“Our party was not affiliated to the Comintern” 
but added 
this fact will not prevent us from defending the 
“cause of the Communist International before this 
court In fact, you cannot bea Oommunist 
by merely accepting Communist theories and prin- 
ciples in the abstract. It ia the duty of a Qom- 
munist to attempt to put these principles into 
practice and to actively support Communist Orga- 
nizations. . It is our duty therefore as Com- 
munists to proclaim our adherence to the principles 
and the programme of the supreme revolutionary 
organization; to repulse the attacks and allegations 
that have been levelled against it in thie court and 
finally to assert the right of the Indian working- 
class and the right of the Communist in India to 
associate j with this body. The Communist 
International considers the ‘national revolutionary 
struggle in the Oolonies and Semi-Colonies as an 
integral part of the struggle for the world revolu- 
tion forthe establishment of a World Union of 
Socialist and Soviet Republics.” 

He also said ; 

“The Communist International on the other hand 
enjoins its parties that they must recognize that the 
right of the Colonial countries of armed defence 
against Imperialism (i e., the right of the rebellion 
and revolutionary war) and advocate and give active 
support to this defence by all means in their power.” 
He admitted: 4 

“I joined the Party because it aimed at the com- 
plete independence of India from Imperialism through 
revolution.” 

He added : : 

“During the hundred days of freedom I had in 
India I did not have much opportunity of doing any 
work for the Party.” | ji 3 
With regard to this the learned Sessions 
Judge himself has observed; | 

“He is naturally more of a theoretician than a 
practical worker, but in my opinion it is possible 
for such a worker to participate in the conspiracy.” 
There seems to be no doubt that he re- 
in order to work in 


furtherance ofthe aimsof the Communist In- 


‘ternational but beyond becoming a member 


of the Communist Party of India and the 
Workers and Peasants Party, - Bombay, he 


the Dock 


‘order to overthrow the barbarian 
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had not much time to do any particular 
work. 


No. 12 Shams-ul-Huda. ; 

Shams-ul-Huda was also a member of the 
Communist Party of India and ofthe All- 
India Workers and Peasants Party. He 
made several speeches of which notes were 
taken by the prosecution witnesses which 
have been proved. He appears to have 
taken part inthe Dock Workers meeting 
in 1928 at which he madea highly sedi- 
tious speech. There is evidence to show 
that he took interest in one strike and at- 
tended meetings in connection therewith. 
He also attendeda Jharia Session of the 
All-India Trade Union Conference and 
spoke in support of a resolution advocating 
the organization of general strikes in the 
event of police military forces being used 
against workers. He took part in the 
first All-India Workers and Peasants Con- 
ference held atCaleutta. There is evidence 
to show that he was elected a memberof 
the Central Executive Committee of ‘the 
Communist Party of India asa representa- 
tive of Bengal. There is documentary 
evidence to show his association with other 
accused persons. Inhis statement in court 
Shams-u]-Huda said: 

“Communists scorn to hide their views and aims: 
they openly declare that their purposes can orly be 
achieved by the forcible overthrow of the whole 
extant social order. I ama Communist and I stand 
by the Communist Party of India." 

He went on tosay: 

“Freedom from British Imperialism is not the 
ultimate aim of the Communist Party but the im- 
mediate aim, The ultimate aim of,the Communists 
all over the worldis the aim of the Communist 
International 2 K 
He admitted that he worked in the 
Bengal Transport Workers. Union of which 
he.was the General Secretary and also for 
Workers . . He also said: 

“If Indig wants tobe free from British Imperia- 
lism like Czarism in Russia, the Indian worker has 
to be taught by experience of Russian Revolution in 
Government in 
India," 

Speaking of the 
Party he said : 

“lt was not a Communist Party, but its aim was 
to secure independence and democracy for India.” 
He also said : i 

“The Communist International is the vanguard 
of the suffering millions of the world and will 
liberate them from tke Imperialist domination. I 
therefore stand by the principles and programme of 
the Communist International.” 

Be however added: 
“Theugh I hold the principles, as I Lave stated 


Workers and Peasants 


‘now, bow I say that I have not conspired between 
1925 and 19:9 against the King’s sovereignty as the 


charge is Itis my belief that the independence of 


India, that is, of the proletariat and peasantry, 
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cannot be brought about by the conspiracy of 
individuals, but the revolutionary action of a whole 
class, the exploited toilers of India.” p 

The learned Sessions Judge witb regard 
to him hasremarked : 

“Jt ig true that the case against Shams-ul-Huda 
accused is not, same the as others, based on a very long 
period of work or avery large number of activities 

“but we have it that he was a member of the 
Communist Party of India and a member of the 
All-India Workers and Peasants Party.” 


The second group of persons consists of 
Spratt and Bradley. They are not memb- 
ers of the Communist Party of India, but 
they are members of the Communist Party 
of Great Britain. The statutes and the 
rules of the Communist Party of Great 
Britain have been printed and are to be 
found in p. 2399. The genuineness of this 
document is accepted on behalf of the 
accused. The very first rule lays down 
that the Communist Party of Great Bri- 
tain is a section of the Communist Inter- 
national, and is bound by its decisions, 
The second rule enjoins that all members 
must accept the programme of the statutes 
of the Party and that every such member 
shall place his whole time and strength, 
in so faras hecan himself dispose of {hem 
under existing conditions, ai the disposal 
of the Party and all members must carry 
out the decisions of the Party Lead. 

Being a section of the Communist Inter- ` 
national and being bound by its decisions, 
the Communist of Party of Great Britain 
has undoubtedly adopted the full pro- 
gramme of the Communist International and 
is bound to carry it out. In this way the 
entire programme of the Communist Inter- . 
national is enjoined upon, and has been 
adopted by, the Communist Party of Great 
Britain. Important extracts from that pro- 
grammehavealready been quoted. It fol- 
lows that tthe accused Spratt and Bradley 
adhere to this programme inthe same way 
and to the same extent, if not toa greater 
extent, as those accused who are members 
of the Communist Party of India. And, 
therefore, all that we have said with regard 
tothe former applies with equal force to 
the latter. 
` There is equally no doubt that the accused 
Spratt and Bradley were sent out by the 
Communist Party of Great Britain to India 
to carry out that programme, There is also 
no doubt that they carried on their activi- 
ties in India and formed various organiz- 
ations in furtherance of that programme. 
By making speeches, writing articles, 
communicating their doctrines and preach- 
ing their views and establishing organiz- 
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ations and making them more effective, they 
have taken a prominent and leading part 
in the carrying out of the programme of 
the Communist International in India. 
Obviously they are’ not mere theorists or 
arm-chair professors, They are active and 
enthusiastic workers in the cause which 
they advocate, and they have undoubtedly 
come out to this country for active parti- 
cipation in the carrying out of the pro- 
gramme laid down by the Communist Party 
of Great Britain, which, as pointed out 
above, is identical with the programme 
accepted and adopted by the Communist 
Party of India. In this view, we see no 
essential difference between the case of 
these accused and those of the other accused 
who are members of the Indian Party. The 
position, in our opinion, of all these is the 
same and,on the evidence before us, there 
is no doubt that the offence of conspiring 
to deprive the Sovereign for the time 
being of Great Britain of his sovereignty 
of British India has been established 
Their convictions also are quite proper. 

The activities of these two accused are 
in point of fact not really disputed and 
they may be briefly summarized as fol- 
lows: 
No. I Spratt. í 

The accused Spratt is admittedly a 
member of the Communist Party of Great 
Britain. There is a mass of evidence to 
show that he was sent out by this Com- 
munist Party to India to work as-an agent 
in order to carry out the policy and the 
programme of the Communist International. 
Therecan also beno doubt that throughout 
the period of his stay in India he was 
actively busy in the furtherance of this 
object. The learned Sessions Judge has 
traced his whole career during his stay in 
India, but we do not think it necessary to 
do so. It isclear that he was the moving 
spirit in organizing Workers and Peasants 
Parties in India and in giving a lead to 
the other Communists. It is proved that 
large sums of money used to be received 
by him from England and his explanation 
of thesource of this money is not satis- 
factory. Some of hisletters seem to sug- 
gest that what he was receiving wasin the 
naturejofa salary. He visited many towns 
‘in India and met Communists. His close 
association with the other accused, parti- 
cGularly some of the members of the Com- 
mounist Party of India, is well established. 
Numerous documents were recovered from 
his possession at the time of his arrest. 
“He took a leading part in the organization 
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of the Young Comrades League though it- 
ultimately failed. He was present at the 
Council of War at Bombay at which there 


.wasa consultation among the members 


of the Party. He also attended the All- 
India Trade Union Conference at Jharia 
and the All-India Workers and Peasants 
Party Conference at Caleutta. That he 
threw himself whole-heartedly into Indian 
Communist politics is shown by his taking 
part in demonstrations and in the Lenin 
Day Meeting. 

There are over 150 documents in the 
accused's own handwriting which show his 
Various activities. He made several spee- 
ches preaching the doctrines of Communism 
but it is not necessary to quote from them. 
In his statement in court he said: 

“I did what I could to carry out that policy in the 
name of the British Working class and in the Oom- 
munist Party by co-operating with what I thought 
was the only body actively and effectively working for 
the national revolution in India at that time, that is 
the Workers and Peasants Party.” 

As regards the use of force he said: 

“The correct attitude isto say that even if we 
cannot use force very effectively now, and it is, 
therefore usual though not always wiser not to try 
it, itis one of our principal duties to see that this 
situation does not continue and that weare as soon 
as possible ia a position to use force effectively.” 
He went on to say ; 

“The Magistrate has quuted one of my speeches in 
which I said something about the brutal and violent 
side of our policy. í have nothing to retract from 
that. We admit that we shall have to uae 
violence.” i g 
He also said : 

“It seems tobe a matter of common sense to con- 
clude that if. weare going to get rid of this regime— 
it must be done by violence.” 

According to him: 

. “The only alternative (to a highly improbable 
national movement for independence) is the masg 
national revolution which can be carried out only 
with a Communist policy and undéra Oommunist 
leader ” - 

No. 2 Bradley. : 

Bradley, accused, came out to India in 
September, 1927. He says that he came ous 
as an agent for the sale of tiles on behalf of 
a company. No evidence has been produc- 
ed to show whether this Tile Company in 
reality exists or that Bradley worked on 
behalf of it. There is no doubt on the other 
hand that during his period of residence in 
India he was deeply concerned with Trade 
Union work of various kinds. He received 
monies from England from time to time which 
he represented as his salary. But the varying 
amounts received at irregular intervals do 
not suggest a fixed salary. The communi- 
cations sent with the remittances did not 
suggest that the amounts were sent by way 


of salary. 
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‘Bradley attended the Cawnpore Session 
ofthe All-India Trade Union Conference. 
He appears to have beén advising the mem- 
bers of the Sub-committee of the Workers 
and Peasants Party of Bombay. During the 
Bombay. strike Bradley spoke at public 
meetings on several occasions and at the 
May Day Meeting he advocated a Labour 
Raj. He also presided at a Non-Party 
Workers and Peasants Conference at Nag- 
pur. Many documents were found in his 
posséssion at the time of his arrest. Notes 
of speeches made by him at various meet- 
ings haye-been proved by the Prosecution, 
But it does not seem necessary to quote from 
them. It may, however, ba said that at the 
open Session of thé Trade Union Congress 
hesaid, . 

“I am always for a militant policy because I believe 
itis only a militant policy that is going to win 
Workers’ emancipation from Capitaliam and Im- 
perialiam.” ' i ` i 


He was in close association with some of 
the members of the Communist Party of 
India. He-attended the All-India Workers 
and Peasants Party Conference ut Calcutta 
as a delegate of the Bombay Workers and 
Peasants Party. , He also attended the first 
Session of the All-India Youth League Con- 
ference. His diary shows his engagements 
to attend meetings of the Transport Workers 
Union and other bodies. He wrote numerous 
‘articles for various papers which were 
organs of Provincial Parties.: The evidence 
shows that Bradley took an active part asa 
Communist Fraction in a number of 
‘Trade Unions, particularly the G. I P. 
‘Railwaymen’s Union and also the B. B. & 
C. I. Railway Union. He took an active 
part in the Textile Mill Strike and also took 
interest in Unions of Port Trust Railway 
Employees, Municipal Workers, Oil W orkers, 
Tramway Men, Jute Workers and Transport 
Workers in Bengal. 


In his statement when referring to the 
demand for the withdrawal of Troops from 
India- the Colonies and the recognition of 
their complete independence he said: - 

-. "On this basis the Communist - Party -cf Great 
Britain is forging the link that will unite the strug- 
gle of the British Proletariat with the struggle of the 
Colonial masses against Imperialism and lead them 
to overthrow this great organization of exploitation 
and oppression as represented ‘by the British Empire 
. . + Iclaim that the only way out of the present- 
day world economic crisis is the revolutionary way. 
“Capitalism must be smashed and Socialism built up 
from the ruins thereof, Upon this mvet be taken 
into consideration the position of the British Empire,” 
-He asserted that: : 

< “There is no conspiracy but open co- 
„the class struggle against our conumon 
come - what may, 


Operation in 
y enemy, and 
we are determined “ultimately to 
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march forward together shoulder to shoulder to our 
emancipation unéer the banner of the Communiat 
International." a d 


After emphasizing that there can be no 
real or lasting improvement under Capi- 
talism he said: | : 
“Therefore, itis our policy to consider the means 
for attaining Socialism and to this end we work for 
‘the mobilization of the masses of workers for the 
revolution, In a Colonial country this takes tha 
form of a revolutionary fight for independence and 
the overthrow of Imperialism." j ) 
He admitted that his activities had been 
in accordance with his theory. As to his 
connection with the Communist Party of 
India he said that he was a member of thè 
Communist Party of Great Britain, and iù 
India he worked with the membérs of Ccm- 
munist Party in India as he was a membe 
of the same organization. Í 


It seems to us that both Spratt and Bradley, 
being members of the Communist Party of 
Great Britain and professed Communists, 
were sent out to India for the express pur- 
pose of carrying out the programme laid 
down for Communists by the Communist 
International. They admit having been ih 
close association with the members of the 
Communist Party of India and to havetaken 
part in various activities which are part of 
the programme of the Communist Inte:na- 
tional. It is, therefore, quite ‘c’ear that the 


‘charge of having conspired with the other 


accused to deprive the King-Emperor of 
his sovereignty of British India is fully 
established. 

The third group consists of six Com- 
munisis namely, Goswami, P. ©. Jcshi, 
Chakravarti, Basak, Hutchinson and Mittra, 

All these accused are professed Com- 
munists. They have made no secret of be- 


.lieving in the docrines of Communism with 


all its implications, Not being members 
ofany Communist Party, and, therefore, 
not having in express terms subscribed to 
the programme of the Third Communist 
International they are not in one sense 
bound to carry out that programme to the 
dictation of Moscow but they agree in prin- 
ciple and theory. In this respect their case 
stands on a slightly different footing to that 
ofthe Communists who are membeis of the 
Communist Party of India or of England. 
The mere holding of Communist beliefg 
or doctrines is not punishable per se. A 
theoretical Communist or a student of Com- 
munism cannotbe said to be guilty of an 
offence. And if a Communist were to work 


‘individually, in furtherance of his belief he 


would net be guilty of conspiracy. The 
question béfore us is whether these non= 
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member Communists also conspired with the, 
member Communists to deprive His Majesty 
the King-Emperor of his sovereignty. That 
they have been associating with each other 
cannot be doubted for one moment and.is 
in fact not disputed. That they have chos- 
en to put forward the same expositidn of 
the Communist docrines in court is apparent 
from their subscribing to the joint state- 
ment made on their behalf by accused 
Nimbkar. They openly adhere toall the 
Communist doctrines in, all its grim de- 
tails. 

The question whether the charge ofcon- 
spiracy has been established as against 
them is a matter of inference to be drawn 
from their beliefs, their associations and 
their activities, as well as from the state- 
ments which they themselves have made 
before the Sessions Court individually. 

We are not called upon to deduce an ilb 
legal conspiracy from a number of legal 
acts. Whatwe arecalled upon to decide is 
whether the conduct of the accused and the 
acts done by them, even though legal when 
taken separately, do not establish in point 
of fact the prosecution case that they had 
conspired with the member Communists. 
The question is primarily one of fact and 
has io be decided on weighing the evidence 
both direct and circumstantial.. When the 
‘beliefs are identical, and the association of 
all these accused with each other is estab- 
lished, it does.not require very-much evidence 
to convince us that such a conspiracy ex- 
isted. But the position is made still clearer 
for the.accused themselves, not only in the 
joint statement made on their behalf by 
Nimbkar, but also in their ownseparate 
statements in court, have admitted that 
they have been working in concert for the 
attainment of the common object. 

It will be now convenient to take up first 
the individual cases of the six Communists 
who were not members of the Communist 
Party of India: 

No. 1 Goswami. 

(1) Goswami accused is professedly a 
Communist by conviction. As a member of 
the Workers and Peasants Party of Bengal 
hedid considerable organization work in 
Trade Unions. He did sume work in the 
East Indian Railway strike and there is 
much evidence to show his clcse association 
with the accused Spratt and Muzaffar 
Ahmad. He was present at the Cawnpore 
Sessions of the All-India Trade Union Con- 
ference. He was elected as one of the Vice 
Presidents of the Bengal Jute Workers 
Association. He. appears to have read a 
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paper at a meeting of the Scavengers Union 
and at onetime acted as its Secretary. In 
November, 1928, Goswami delivered a 
speech atthe Maldah Young Men's conven- 
tion after accused Spratt had spoken. Refer- 
ing to the withdrawal of the Non-co-operation 
movement asa result of the episode at Bar- 
doli he said: 

“The blood is bound to show itself in's national 
agitation, No one will be able to turnitaway. No 
leader has probably yet been born who will be able 
to make a success of the national movement without a 
show of blood.” : 

He also attended a meeting held in con- 
nection with the, Hast Indian Railway strike. 
at Lillooah. He took partin furthering the. 
work of the Young Comrades League in 
Bengal. In his statement before the Ses- 
sions Judge he said: . 4 
` “Ido not deny that, being a Communist, naturally 
I should have full sympathy with the ideals of that 
party ” 

Talking ` of what would take place during’ 
the transitional period he said: - 

“During that period the proletariat will seize the 
existing capitalist state and. forcibly overthrow capi- 
talism and establish instead its own state, that is the 
dictatorship of the proletariat, that is one proletariat 
organizes itself as the ruling class ...As a Communy 
ist I aim at that, because the Communist has got no 
separate ideal than that.of the proletariat, and ag 
such my immediate aims are the organization of the 
proletariat on a cliss basia, destruction of capitalism 
and bourgeois supremacy and conquest of political 
power, and as such I also support every revolutionary 
movement against the extant social and political 
conditions. [| do not make asecretof my views as, 
a Communist does not do so. Communists scorn to 
hide their views and aims. I believe that and I adhere 
to it.” 

Later on he says: 

“I do not deny that] was a member of the Work- 
ers and Peasants Party of Bengaland the All-India 
Workers and Peasants Party, and also that | was 
elected as Sectional Secretary for labour of the 
Workers and Peasants Party of Bengal." 

He went on to explain: 

“The Workers and Peasants Party is the only. 
party in India that stands for complete independence 
from the {tritish Imperialism and thorough democra», 
tisation of India based on economic and social emana 
cipation and political freedom of men and women, ag 
it is mentioned in the constitution of the Bengal All- 
India Workers and Peasants Party.” 


He further said: 

“The Workers and Peasants Party being a: party of 
revolutionaries (that is the Party of Workers and 
Peasants, who are by nature revolutionaries) leadg 
from the very beginning a systematic, well-planned, 


well-organized and uncompromising militant struggle. e 


against-capitalism and Imperialism.” . 


Dealing with the object of the Workers 
and Peasants Party he said: 

“Its object was to organize a federation of trade 
union primarily for the purpose of a political struggle 
for the Independence of the country and also for the: 
general improvement of the conditions of the massa 
es." 
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He said that he took upon himself 
the responsibility of having issued in- 
vitation letters ‘to all working class re- 


volutionary and non-revolutionary bodies 
as the Secretary of the Reception Qom- 
mittee of the All-India Workers and 
Peasants Conference. With regard to the 
Young Comrades League he claimed that 
he took’ some part in guiding that body 
as he was one of its organizers. Accord- 
ing to him the remedy lies in the over- 
throw of capitalism and achievement of 
complete independence and emancipation 
of the masses from their present position 
of economic and political subjection. Quot- 
ing Engels he said: 

“Engels has defined that revolution ‘is an act in 
which one part of the population imposes its will 
upon the other part by means of rifles, bayonets 
and artillery. I, therefore, say that the one part of 
the population which will impose its will upon the 
other will be none else than the toiling masses, the 
workers and peasants For the success of 
this historical task the working class as a whole 
shall have to capture the existing capitalist state 
and establish instead their own, that is the dicta- 
torship’ of the Proletariat. Revolution cannot be 
successful without destroying the present existing 
state through which the exploiting Bourgeois class 
dominates over the other classes of the society.” 
We have no doubt that Goswami, a 
professed communist, entertaining the 
views he did was acting in concert 
with the workers of the Communist 
Party when he took part in the 
various activities described above. Some 
of those activities when taken by them- 
selves might not be illegal, but they were 
certainly in pursuance of the programme 
laid down by the conspirators. In our 
opinion there is ample evidence to justify 
the conclusion that Goswami accused was 
a member of: the. conspiracy. 


No. 2, P. C. Joshi. | 

`P. C. Joshi, accused, was a student ofa 
university when he was arrested. Admitted- 
ly he is a confirmed communist. Pre- 
sumably owing to his youth he did not 
become a member of the Communist Party 
of India, but one document shows that his 
name was at least proposed or suggested 
for membership but his election was held 
over. There are various documents under 
his own signature showing that he was the 
General Secretary of the Workers and 
Peasants Party of the United Provinces. 
He attended the Mazdur and Kisan Sangh 
at Meerut in October, 1928, on which occas- 
jon the U. P. party was organized. The 
documents found in his possession, includ- 
ing a thesis, showed his highly commu- 
nistic views. He contributed articles to 
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the .newspaper Kranti Kari, which his 
own letters showed was an organ of the 
party. Considerable correspondence passed. 
between Joshi, Muzaffar Ahmad and also 
Spratt. Joshi was also looking after the 
working of the Kranti Kari. There is a 
letter dated November, 5, 1928, written 
by P. ©. Joshi as General Secretary of 
the U. P. and Delhi Workers and Peasants 
Party and sent to Palme Dut, care of a 
Communist Book Shop in London. It states 
that his’ party was busy in propaganda 
and organizational work alone and asked 
for books which could be easily translated 
for village schoolmasters who would link 
up the Party with the peasantry and petty 
Bourgeois. Referring to the urgent need 
he said: 

“Soon the next crop will be sown so no work 
for villages. They become busy body. Now the 
iron is hot because of the failure of the crop and 
the new assessments. In the middle of April the 
university examinations begin and from middle of 
February the university friends will close - their 
eyes. 

The last sentence in the letter is impor- 
ant It runs as follows: 


“I am writing to Comrade Spratt to write to you 
about my credentials.” 


This_ conclusively establishes that accus- 
ed Joshi was well known to accused 
Spratt, who was expected to give him a 
good certificate for introduction to the 
Communist Book Shop. At the time of the 
search, a manuscript of his was found in 
the possession of Joshi headed, “The role 
of the Congress.” After pointing out the 
Congress strategy and tactics, with which 
the author did not agree, he went on to 
Bay: 

“They do not advocate organized armed mass 
revolution because of the secret joy they derive from 
handling a rifle but on ths knowledge that Mili- 
tariam and Universalism are the essence of:.Im- 
perialism and that the only way to destroy force 
is .by massing against it still greater force 5 
and can be captured by force alone. Any serious 
and uncompromising movement of liberation ought 
to provide and prepare for these successive stages 
—mass demonstrations and non-violent discipline, 
direct mass action and finally armed mass 
rising.” ; 

He went on to point out that: 

“The Congressmen were poisoning national 
thought by standing on the same platform with 
Gandhiji, and when they will shout. “Jo arms, 
nobody will be prepared for it, nobody will under- 
stand it.” ` 

Joshi wrote to Spratt 
advertise the Kranti Kart predominantly 
in Ganawani and to get friends who will 
accept V. P. P. It isnot necessary to 
refer to the articles sent by him to the 
Kranti Kari. In his statement in court 


asking him to 
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he admitted: 


“T was a Sacretary of the Workers and Peasants 
Party of United Provinces and a member of the 
National Executive Oommittee of the All-India 
Workers and Peasants Party. In professed terms 
the aim of the Workers and Peasants Party was 
the achievement of independence from British 
Imperialism through a revolution for the establish- 
ment of a Workers and Peasants republic.” ° 
Explaining the sentence: 

‘Independence involves destruction of the Im- 
perialism, Military control and economic federation 
and hence necessitates revlution,” 
in the Political Resolution, he explained 
that the only way to secure freedom from 
Imperialism is through a revolution. As 
regards revolution he said: 

“Revolution to Imperialism is dreadful, by us it is 
adored...... Revolution is not to be justified according 
to the sections of the Imperialist Penal Code or defend- 
ed before an Imperialist Court of law; the inevitable 


success of the revolution is its own justification, and’ 


it speaks through the voice of history.” 
He went on to say: 

“Armed mass insurrection is the highest stage of the 
upward growth of revolution The price of the vic- 
tory is the Captures of Power, the Destruction of the 
enemy and the Liberation of the People. We, there- 
fore, hail and_salute the final armed mass uprising 
of those who are slaves to-day but will be free after 
it ....The problem which is to be consciously decided 
however, is the when and the how of the armed in- 
surrection.” , 

In conclusion he said: 

“National revolution is the historical impeachment 
of British Imperialism by the Indian masses and then 
bullets and not words will speak.” 


We have quoted enough to show the doc- 
trines which he advocates. His association 
with the members of the Communist Party 
of India and his activities in carrying on 
work in pwsuance of the Communist Pro- 
gramme are sufficient to justify the conclu- 
sion that he was not only a communist by 
conviction but that in agreement with the 
other conspirators he took an active part in 
prosecuting its aims and objects and 
working out its programme as best he 
could, j 


No. 3 Chakravarty. 

Accvsed Chakravarty was a member of 
the Workers and Peasants Party of Bengal 
and also of the All-India Workers and 
Peasants Party. He took part in the acti- 
vities of Trade Unions and he was con- 
cerned with strikes in his capacity as 
General Secretary of the Bengal Jute 
Workers Association. He also took part 
in the Organization of the Young Comrades 
League and there is an amount of evidence 
to show his association with the accused 
Spratt, Muzaffar Ahmad and Goswami. He 
made several speeches including one in 
which he translated Spratt’s speech into 
Hindi and added that Satyagraha was not 
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for men who had blood in their veins be- 
cause if the strikers were assaulted they 
would not bear it without retaliating. He 
was a member of the Executive Committee 
of the Workers and Peasants Party of 
Bengal and took an active part in running 
it. 

The evidence shows that he was secretary 
of several bodies and unions and appears 
to have been actively engaged in such 
movements. He was also concerned in 
strikes. ; 

In his statement in court he said: 

“I wasa member of the Executive Committee of the 
Workers and Peasants Party of Bengal and] was 
also elected as a member of the Executive Commit- 
tee of the All-India Workers and Peasants Party, 
Iam acommunist by conviction. I fully subscribe 
tə the system of thought and the scientific pro- 
gramme laid .down for world revolution by that 
most powerful and revolutionary organization of 
the world, the Communist International. My ulti- 
mate aim is the establishment of a classlees society, 
that is a Communist Society through the transi- 
tional stage of the dictatorship of the proletariat. 
But attainment of complete national independence 
from British Imperialism through a mass revolution 
is my immediate objective.” 

He went on to say: 

“Revolution is, therefore, the prospect before India 
either soon, or less soon, but inevitable at some 
time .... First it will secure national independence, 
political independence, which involves the overthrow 
of British Rule and the establishment of a com- 
pletely independent state.” ee. 

With regard to the organization of the 
Young Comrades League he said: 

“It was with a view to enlist the services of the 
radically minded petty Bourgeois youth in the cause 
of the working class and to win them over con- 
sciously to tha side of the mass revolutionary move- 
ment. I wish to say that I was a member of the Youth 
Comrades League.” 

His conclusion was that: 

“The working class can and will be the leading 
class in the Indian revolution. While peasantry will 
establish for the revolution the indispenable base 
in the country by seizing the land and overthrowing 
the Feudal Capitalist system and exploitation of the 
common people there, the working class assisted by 
auxiliaries from various sections of the town, poor 


-artisans and proletariat, will conduct the decisive 


attack upon the centres of the State power and will 
be principally concerned in establishing the new 
State and the new order, that is, democratic dictator- 
ship of the proletariat and the peasantry in the 
form of Soviet Republic.” ‘ 


He added that the views thus expreesed ex- 
plain his connection with the Workers and 
Peasants Party and the Young Comrades 
League. In our opinion, the accused Chak- 
ravarty, who is a professed communist, un- 
doubtedly conspired with the members of 
the Communist Party of India in carrying ` 


- on the work and the programme of the Com- 


munist International, and took a very ac- 
tive part in organizing many unions and 
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‘in working ot the Workers and Peasants 
Pariy. His association wilh the other con- 
spirators is equally established. 

No. 4, Basak. | . 

Basak is proved to have been in. associa- 
tion with the accused Spratt, Muzaffar 
Ahmad, Goswami and Chakravarty. He 
was a member of the Workers and Peasants 
Party and was the chief organizer of a 
branch of the Party at Dacca. He work- 
‘ed in Trade Unions, among the Cotton Mills 
workers and scavengers at Dacca, and 

there is no doubt. that he was carrying on 
his Trade Union work with zeal. He does 
-not appear to have made speeches but wrote 
several letters and. articles, some of which 
‘were not published and were found in his 
possession. Basak accused was present at 
-the first All-India Workers and Peasants 
“Party Conference at Calcutta. He sent 
‘an article’ on’ the Bengal Textile Works 
Union with a covering letter to the editor 
-of “Spark” from which it is not neces- 
‘sary to quote. In his separate statement 
before the court he said: 
. “lama member of the Workers and Peasants 
Party. I joined it at the end of 1927 because it 
was an anti-Imperialism Mass Party which stood 
unconditionally for complete independence from 
Imperialism ‘As distinguished from.other political 
parties in India the Workers and Peasants Party is 
frankly a revolutionary party. It stands committed 
to the programme of International Democratie Revo- 
lution. Its policy is based on the principles of class 
struggles. 1 may refer here tothe thesis, principles 
and, policies.” 
-This thesis has already been referred to 
by us. He went on to say: 
“It was the aim of the Workers and Peasants 
Party to be the, organizational and conscious expres- 
sion of the revolutionary movement The endeavour 
‘of the. Workers and Peasants Party is not to create 
a split in the ranks of nationalists but on the other 
hand: to rally togethér al! genuinely anti-Imperialist 
and revolutionary classes and , elements on a 
“minimum programme of national democratic revolu- 
“tion ™ 
.He asserted that he was not trying to set 
-up at.the time organization for immediate 
insurrection: His ideas and the scope of 
“his work were strictly limited and perfectly 
legal. He was engaged in selling Com- 
munist literature. He explained and 
‘said: f 4 
“In fact I had not the least suspicion that by 
- selling and publishing books of Indian authors and 
-importing literature from England, I was conspiring 
_against King’s sovereignty.” | ‘ 
.He admitted that there were his Trade 
“Union activities but said that they were 

-mainly confined to the work of the Dhakesh- 
_-wari Union. In the course of his -activities 
. sin. these Unions he was corresponding with 
gther conspirators. like Muzaffar Ahmad 
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and Goswami. He admitted that he was 
the Secretary of the Scavengers Union at 
Dacca, a branch of the Scavengers Union 
at Calcutta, and that he took part in 
Textile Unions. With regard to these ‘he 
said: 

‘Believing as Ido thatif workers and peasants are 
the only general revolutionary classes in our country 


J had worked smong them in their class organiza- 


tion, that is the Trade Unions, where I fought - 
along with them in their drab day-to-day struggle, 
and as representative of these unions, I had attended 


the Cawnpore session of the T. U. O. 


No. 5, Hutchinson. : ~ 
Hutchinson is undoubtedly Communist. 
He is the only accused who was not arrested 
at first. He was taken in custody in June, 
1929, and was prosecuted under a supple- 
mentary complaint. He arrived in India 
in September, 1928. It is admitted that 
he did not become a member of the Oom- 
munist Party of India or of any of the 
Workere and Peasants Parties, but at 
Bombay he started a Study Circle which 
consisted of about half a dozen members. 
The society was called the Circle of Pro- 
gressive Youth. The members had fanciful 
names like Fraternity, Equality, Liberty, 
Solidarity and Sagacity. Hutchinson had 
the pseudonym of Tenacity. There is not 
the least doubt that in this Circle the 


-principles of Communism were discussed 


and Communist literature were circulated 
among the members. The forming of such 
a Circle of Study is somewhat suspicious, 


-but Hutchinson does not appear to have 


done anything else except to have made 
some speeches which we shall consider 
later. 


Hutchinson came to India with Mrs. 
Nambiar and lived at her house. Note- 
books found in the house of Mrs. Nambiar 
where Hutchinson was living contained 
minutes of the meetings of this Circle. 

The evidence of association of the accus- 
ed Hutchinson with other Communists is 
that admittedly accused Bradley once dined 
with him at the house of Mrs. Nambiar. 
It also appears that a copy of Bradley’s 
photograph was found in the possession of 
Hutchinson and two visiting cards’ of 
Hutchinson were found with Bradley on the 


“back of both of which the address of a 


lady in London was noted. It also appears 


“that at the time of the search, among the 


books and papers discovered, there were 
one article written in pencil by Bradley on 
the Bombay Mill strike, copies of 'a thesis, 


_a copy of the presidential address of Sohan 


Singh Josh; and a copy of the Oolonial 
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thesis as well as many other papers includ- 
ing a typewritten paper apparently typed 
on the same machine as those used for 
other letters which had purported to come 
by post from M. N. Roy in Germany. lt 
also appears that when the house of one 
Amir Hyder Khan was searched some inori- 
minating documents were found; but they 
did not mention Hutchinson by name. The 
minutes, however, show that Hutchinson 
suggested to the members of the Study 
Circle that they should get into touch with 
Comrade “B” and Comrade “K.” It is 
suggested on behalf of the prosecution that 
Bradley and Amir Hyder Khan were meant. 
But there is no evidence of any direct con- 
nection of these men with the Study Circle. 
Nor is the connection of Hutchinson with 
Spratt established. A photograph of a letter 
sent by Hutchinson to Nambiar has also 
been produced in which there is a sentence 
stating that he foresaw complications in 
the event of his removal which might take 
place any day. But that the powers that 
be might overlook him and he might be 
able to continue his work. This letter also 
raises a certain amount of suspicion. But 
it must be borne in mind that about that 
time the arrests and deportation of Spratt 
and Bradley were being discussed in the 
newspapers and a Bill, which was called 
the Public Safety Bill, authorizing such a 
deportation, was being considered by the 
Legislative Assembly. 

Nor do -we think it surprising that Hut- 
chinson should have met Bradley when both 


were European workers and were in Bom- ` 
bay. It is quite possible that as Hutchin-. 


son was a Communist, other Communists 
tried to seek his company and passed on 
to him Communist literature. But apart 
from taking part inthe work ofthe Study 
Circle, Hutchinson did not join in the 
activities ofany other body or organiza- 
tion. 

He, however, made several speeches in 
which he used very strong language against 
the Government and the present order of 
Society, some of the passages in this speech 
were highly seditious. They did not. how- 
ever, amount to any incitement, to the use 


of violence, or advocated any uprising; they. 
deait mostly with the International situation’ 


as it existed according to the point of view 
of Hutchinson, and they also dealt with the 
position of India as an international ally. 
In particular Hutchinson delivered a rather 
vio:ent speech at a public meeting presid- 
ed over by the accused Shaukat (Usmani). 
The speech was seditious, but the . greater 
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part of the speech, was devoted tothe sup- 
posed International situation of the world 
from the British standard, Dealing with 
India his theme was: 

“We are in an epoch when troopscan be sent to 
India in little more than a week, when aeroplanes can 
bring troops quicker, and battleships can come within 
ten days, ludia can be crushed by the sheer weight 
of steel, and the only thing to prevent this is that the 
working classes of England are sufficiently actuated 
by an alliance with the oppressed people of India, to 
refuse to transport munitions and steel to crush 
the Indian c¢xploited peoples. The Imperi- 
alistic armies are composed of ignorant workers and 
if the working classes refuse to send these armies 
and transport munitions, the Government is helpless 
and India automatically becomes free.” 

Other speeches delivered "by him were 
more or lessin the same strain. 

Leaving out minor matters the above is 
the gist ofthe prosecution evidence against 
him. The learned Sessions. Judge has 
himself remarked: 

“Hutchinson accused’s case is on somewhat differ- 


. ent lines from those with which I was dcaling so 


far He did not arrive in India until September, 
19:8, and even after his arrival be hed no public 
association with the Workers and Peasants Tarty or 
the Communist Party of India 5 

In the concluding portion of the judg- 
ment the learned Judge has remarked: ` 

‘It will be noted that the great distinctiou bet- 
ween the case of Hutchinson accueed and tl e cases of 
al] the other accused dealt with so far is that there 


: is no evidence associating him with the Communist 


Party of India, with the Workers and Peasanta 
arrien or before March 20, 1929, with Trade Union 
or Ww 


According to the learned Judge: 

“For work in the Parties or in the Trade Union 

field Hutchinson accused was not a suitable subject, 
either by upbringing or training." 
Although there are circumstances, such 
as, his arrival in company with Mrs. 
Nambiar, and his correspondence with 
people in Berlin, which raise a suspicion 
against the accused that he might well have 
been sent out to India for the purpose of 
furthering the cause of Communism, the 
learned Judge has noted : 

“There is no direct evidence that Hutchinson 
accused. was sent out to India to work in this con- 
spiracy. 

There is also the fact that all the five 
assessors unanimously thought that no case 
ot conspiracy had been made out against 

im. : 

We have very carefully considered the 
case against him and although we have no 
doubt that there are many suspicious cir- 
cumstances which suggest that he might 
have been in conspiracy with the other 
accused, we feel that his activities were so; 
limited that it would not be safe to convict 
him of the charge of conspiring to deprive 
His Majesty of the Sovereignty of British 
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India. We must accordingly give him the 
benefit of the doubt and hold that the 
olfence has not been established as against 
him, 

No. 6, Mittra. 

Mittra, accused, was not a member of the 
Communist Party of India and not actually 
amember even of the All-India Workers 
and Peasants Party. He was, therefore, 
nota member of any organization which 
may be characterised as Communist. 
During the early part when his career 
came under notice he was a Congress 
worker. The learned Sessions Judge has 
remarked that; 

“The case of Radhu Raman Mittra accused 19 
markedly different from most of these which have 
gone before. It is not contended for the prosecution 
that he has beens Oommunist and a member of the 
conspiracy from the time of his first appearance in 
the evidence, or that he has been a member of the 
0. P. I.or Workers and Peasants Party: 

The learned Judge has also pointed out 
that 

“The theory put forward by the prosecution is that 
in the course of the year 1928, he became more and 
more closely associated with such leading members 
of the conspiracy as Spratt accused and is led there- 
“by to join the ranks of the Communists in which he 
now claims to stand firmly.” 


“On the other hand, the suggestion put 
forward by Counsel for the accused is that 
up to the time of his arrest Mittra was nota 
nani at all, though he might have 
imbibed some of the doctrines of Com- 
munism, but that it washis close associa- 
tion with the other Communists in jail 
which has made him a Communist by 
conviction. That now he admits himself 
to be a Communist-is patent from the fact 
that he subscribed to the statement made 
by Nimbkar accused on behalf of all the 
Communist accused. Mittra was a school- 
master employed in a municipal school and 
no doubt he took part in Trade Union 
activities and helped the Scavengers Unions 
and assisted in the strikes. His explana- 
tion, however, isthat thesescavengers were 
employees of the same municipality and he 
sided, withthem because they had a just 
grievance. There are Trade Union activi- 
ties of his during the East Indien Railway 
sirike at Lillooah, Ondal and Asansol. 
Apparently Mittra tried to get the strike 


extended; but these can be characterized - 


as Trade Union, and not necessarily Com- 
munist, activities. 

* “Considerable reliance hasbeen placed by 
the learned Sessions Judge on someof the 
speeches which he delivered during these 
strikes. But although the speechesmay be 
highly seditious they rather go to show that 
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he was not then aCommunist at all. The 
earlier speeches of May and June do not 
necessarily show that he was a Communist. 
On January 20, 1929, Mittra deliver- 
ed a speech at Shradhanand Park on 
Lenjn’s Day. In spite of the occasion _he 
stated in hisspeech.— 

“Lama member of the Congress and of the 
B. P. .O. ©. (Bengal Provincial Congress Com- 
mittee)” 

He went on to say:— : 
“I admit that Mahatma Gandhi, Lokmanya Tilak and 
Desbandhu Das in ourcountry are great, very great 
men with powerful brains, but no creator, no saint, no 
preceptor has been born inour political world such 

as Mazzini.” i | 

In the course of his speech he said that 
he had joined the Labour Movement only 
that year. No doubt he praised Marx and 
Lenin as hewas addressing the audience 
on Lenin’s Day; butreferring to a worker 
he also said:— 

. “He may have his self-respect cr may not have 
as Mahatma Gandhi who has eliminated self. But 
still unconsciously another self is looming big,i e, 
the class Ilived withthe Mabatma for two years 
eee sothere is no blind devotee like my- 
self, 

He does show reverence for Mr. Gandhi 
whose principles of non-violence are despised 
by Communists and he expressly called 
himself a member of the Congress and of the 
B. P.C.C, on that date. This -is the very 
last speech made by him before he was 
arrested. It is very difficult to say that he 
was a Communist then. - 

In his statement in court, although Mittra 
there Advocatesthe Communist doctrines, 
he nowhere admitted that he was a Commun- 
ist before his arrest orthat he was a mem- 
ber of any conspiracy or of any Commun- 
ist organization before his arrest. In his 
statement before the court when explaining 
his previous reference to Russia he said:— 

“But that my object was not to preach revolution 
orao propaganda on behalt of Soviet Russia ig 
evidence’ from the statement that immediately follows. 
Had that been my intention I would not have held 
out the example of British workers tomy audience 
for their emulation...I would not have pointed out 
to them the road followed by the British workers, 
namely theroad of Trade Union organization " 
He asserted that he should not be under- 
stood that he regarded the preaching of 
revolution to workers as wrong, but said 
that: 

“Even a Communist, supposing lam a Communist, 
can and does participate in the petty day-to-day 
economic struggles ofthe workers like any other 
genuine trade unionist, not only for remote bigger 
but also for immediate and partial improvement, 
and that in doing so he not only can but actually 
does lay aside for the time being all thoughts and 
talks of revolution or the dictatorship of the pro- 
letariat." 

He maintained thathe had been engaged 
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in Trade Union activity oily. As regards 
his being a communist he said that although 
there was no evidence onthe point he did 
not want to hide from the court that “he 
was a Communist by conviction.” 

There is one more circumstance which 
must be mentioned. Mittra attended one 
of ‘the meetings of the first All-India 
Workers and Peasants Conference at 
Calcutta and seconded a resolution. It 
also appears that he joined a procession 
of workers which was formed and marched 
with banners shouting slogans to the place 
where the Congress was held. But it has 
to be conceded inhis favour that he was 
not a member of the Workers and Peasants 
Party, but attended it on behalf of a 
Trade Union. The résolution which he 
seconded was innocuous and was confined 
to his interest in the Trade Union move- 
ment whichhe was then carrying on. As 
regards the procession also it has to be 
conceded that that had been organized 
by an outside labour man K. ©. Mittra, 
and had not been organized by Communists, 
The fact that he made a speech on this 
occasion also only shows that he joined in 
the demonstration against the Congress 
which was in the nature of a labour 
demonstration. . The learned Sessions Judge 
has observed: 

“A point which seems to me to deserve a little 
consideration is the fact thatin the course of the 
hearinginthis court Mittra accused made a very 
obyious change of front” i i 
At least up to March, 1930, he was putt- 
ing up a Congress defence and had actually 
produced three letters from Mr; Gandhi 
but after June, 1930, he apparently gave 
up that defence and adopted the same 
line of defence asthe Communist accused. 
The learned Sessions Judge has, however, 
thought that the correct interpretation of 
these facts is that he began probably as a 
Congress worker, he’ became associated with 
Spratt, Goswami andothers in the course 
of the East Indian Railway strike and 
trom that time forward he became more 
and more closely associated with the 
activities of these persons. Having regard 
to the speech whichhe madeas late as 
January 20, 1929, we are inclined 
to think that itis not a fair assumption 
to makethathe had become a confirmed 
Communist before his arrest. No doubt 
hehad come under the influence of Spratt 
and Goswami and others and was imbibing 
some of their doctrines- but he does not seem. 
a abs been completely converted at that 
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The activities in which he was engaged 
amounted mostly to those of a Trade Union 
nature, and his presence at the one meeting 
of the All-India Workers and Peasants - 
Conference does not establish that he 
deliberately joined a Communist organiza- 
tion. It may be noted that all the five 
assessors considered that the charge had 
not been brought home to Mittra. We 
think that hiscase also admits of consider- 
able doubt. Itis very difficult to record a 
finding on the evidence that prior to his 
arrest Mittra had become a whole-hearted 
communist or had conspired with other 
communists to deprive His Majesty the 
King-Emperor of his sovereignty of British 
India. The acts committed by him fall 
short of establishing such a case. 

The fourth group of accused consists of 
They 
have undoubtedly been taking an active 
part in Trade Union movement. Not 
belonging to any party definitely committed 
by its constitution to adopting the prog- 
ramme of the Communist International, and 
not even believing in Communism with its 
doctrine of the inevitable use of force, itis 
clear that they cannot.be presumed to have. 
entered into a conspiracy with the Com- 
munisi accused for depriving His Majesty 
the King-Emperor of his sovereignty of 
British India merely if they are proved to 
have taken part in Trade Union activities 
or to have made seditious speeches. It 
must be borne in mind that itis a part of 
the Communist programme to form Com- 
munist fractions who enter: into other non- 
Communist -organizations; like Workers 
and Peasants Parties, Trade Unions, ete., 
and try to influen¢e the members and help 
inthe dissemination of Communist ideas. 
If such bodies are also open to non-Com- 
munists, the mere fact of the association of 
non-Communists with Communist members, 
would not, without cogent evidence, justify 
an inference that they had all conspired 
together for the purpose of depriving His 
Majesty of his sovereignty. Obviously in 
the case of such accused persons something 
more than taking part in non-Communist 
Workers and Peasants Parties and in Trade 
Unions or making seditious speeches, 
would be required. On the other hand, it 
is also clear that if they were inciting people 
to violence, or to bring abouta violent up- 
heaval or revolution, and are found to be 
associating with professed Communists and 
planning with them the furtherance of 
their own aims and objects and working 
out an agreed programme, they may. wel] 
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beheld to be members of the conspiracy, 
even though they are not committed to the 
doctrines of Communism. l 

We would now consider the cases of the’ 
seven non Communist accused persons 
separately. 

No. 1, Desai. 

_ This accused after spending some years 
in England returned to India and arrived 
at Bombay on November 28, 1928. 
It appears that in England he became 
known io Palme Dutt and was to some ex- 
tentconnected with the Lascars Union in 
London. Up to the middle of 1928 there 
isno incriminating evidence against him. 
He also seems to have visited the Labour 
Research Institute. When he landed at 
Bombay the Customs office discovered that 
he had with him copies of a Communist 
paper. But Desai was a journalist by pro- 
fession and he admits that he was a Socialist.- 
A point made against him is that some time 
before his arrival in India, when some 
of the Communists—Spratt, Bradley, and 
others—met at Bombay for consultation, 
Spratt drew up notes of their proceedings. 
The pencil ‘notes made by him suggest that 
a Socialist paper the “Spark” wasin con- 


templation, which would support- the 
Workers and. Peasants Parity but 
not be an official organ. We 


know that in January, 1928, Desai started 
a paper which was named the “Spark”. 
But according tothe note made- by Spratt: 
himself this paper was not to be a Com- 
munist journal. Thus the note is both for 
and against Desai. Desai did not on 
arrival immediately start this paper but 
wasfirst employed- on the editorial staff of 
the Bombay Chronicle. Later on he went 
ever io the staff of the Indian National 
Herald. This paper had financial diffi- 
culties and was about to be withdrawn when 
Desai gave up his connection with it. It 
was on January 27, 1929, that the 
first number of the Spark appeared. On 
thefaceof it, it was a Socialist Weekly. 
The paper didnot last long, and its 7th, 


and last number came out on March 
10, 1927, shortly before Desai was. 
arrested. 


The word “Spark” is an -English trans- 
lation of the Russian word “Iskra’’—the 
name of Lenin’s paper. The prosecution 
naturally suggest that this name was’ 
chosen because it was a Communist paper. 
On the other hand, Desai produced oral 
evidence to explain away the significance 
of the name. Desai called Khadalkar and. 
Khare. It was said that the name ‘Spark? 
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washit upon after a discussion, and. the 
choice was purely accidental. It does not. 
seem tous necessary to examine this evi- 
dence. Weare prepared to assume that 
thename of the paper arouses suspicion: 
against the accused. But there isnoevi- 
dence to show that: he is a Communist. 
Being a journalist he possessed Communist 
literature and presumably other kinds as 
well. He admittedly never became a mem- 
ber of the Communist: Party of India or. 
even member of the Workers.and Peasants: 
Party. There is no evidence to show. that: 
he became a member of any Trade Union, 
Being’a journalist he naturally came into 
touch with the political workers. in. Bom-’ 
bay and it is not surprising that he. 
associated with the Bombay Communists.’ 
They would naturally seek his company,’ 
particularly when he started -a Socialist 
paper which would accept articles from: 
Communist . writers. Desai did: not’ make © 
any speeches nor did he participate imany 
strike. There are letters showing that Desai. 
corresponded with Spratt and.other Com- 
munisis, but the letters were all. written-in 
connection with his paper. He was naturally 
trying to push the sales. The Communists’ 
welcomed the appearance of the Spark 
and they appear to have ‘tried to increase jis 
circulation. Indeed Desai had many of the. 
Communists as subscribers... ~ ; 


The Spark was first issued’ on the eve of 
the elections to the Bombay Corporation. 
Four. Labour candidates werestanding for 
election. Opportunity was seized by the 
Spark to support their cause and impetus 
was thus given to the labourmovement. It 
may be conceded that.some of the articles 
which appeared in the Spark were of a 
seditious character and that the editor readi- 
ly accepted articles written by Communist 
writers. We do not consider it necessary to 
quote passages. Inour opinion although the - 
Spark was preaching Socialism in an extre- 
mist form, itis impossible 10 draw the infe- 
rencethat the editor was h'mself a com- 
munist. There are references to the Spark 
in the correspondence of the other accused 
but nowhere isit said either that the paper 
was a communist paper or thaf it was the 
organ of the ' arty.” In one document 
itis called “A follower of the party.” In 
a copy of a letter written by Spratt to 
Dutt the following paragraph occurred : 

“Have you-seen Desai's Spark, by the way? He has 
done it quite well I think in the circumstances. Rut 
it wasahopeless proposition from the first. We 
have heard nothing ofit.now for three weeks, so it 
must have collapsed, I suppose. (I am wrong ag 
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This paragraph does not suggest that the- 
Spark was an organ of the Communist’ 
Party. Had it been so, Spratt would not: 
have asked Dutt - whether he had seen 
the Spark. Itis also clear that the financial 
position of the paper was not sound. - If it- 
was a communist paper, Spratt and other 
| Communists would-have been:expected to 
help it. The fact that Spratt had heard nolh-. 
ing of it for some three weeks and imagined‘ 
that - it must have collapsed, shows that De- 
sai was not in constant correspondence with 
him. Furthermore, if it had been a Com- 
munist paper Desai might beexpected to 
ask . for financial: help. Spratt would 


Numbers A and 6 bút not 4 are 


have known whether the paper had collapsed: 


ar not. 


. In his statement Desai vehemently denied 

that his paper was an organ of the Com- 
munist Party or that he was a member of any 
conspiracy., He claimed to be a Soci-. 
alist. ae 

The learned Sessions Judge hasrightly. 
noted that - 

“Deasi's own name dues not appear in the evidence 
until January, 1929" i 
and has conceded that i 

‘there was noreference to Desai in the prosecution 
evidence throughout the period froin whe date or his 
arrival in India up .to the end of 1927, and that he. 
was never mentioned anywhere ‘in the co: respoudence 
passing between the conspirators in India” ` ` 
He held that the nature of the article pub- 
lished in the Spark, which professedly was 
anti-Capitalist, anti-Zamindar, anti-€apital, 
but above everything anti-Imperialist were 
in consonance with the theories of com- 
munism. Four out of- five- assessors were 
convinced that the offence had not been 
proved against him. We think that Desai’s 
case is dobutful. He and-his paper might well 
have been used by the Communists for their 
own purposes; but it does not - follow from 
this that Desai conspired with-them to 
deprive His Majesty the King-Emperor of 
his Sovereignty of British India. W hat- 
ever he did, however objectionable it may 
be otherwise, can well be explained by the 
fact that he was. an extreme Socialist and 
was advocating the cause of labour candi- 
dates and the Labour movement. He was 
also upholding the rights of the working 
classes, though in highly intemperate 
language. We must accordingly give him 
the benefit of our doubt. 


No.2 Jhabwala. _ ae a 
Jhabwala is another accused who - does 
pot admit that he is a Communist. The 
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position taken up by him in the Sessions’ 
Court was thathe was a Socialist and a Trade. 
Unionist. He seemsto have studied Com- 
munist’ literature and he constantly uses 
Communist phraseology in hisspeeches and: 
writings. His ideas are highly socialistic and 
verge almoston Communism. But there is: 
one difference between him and the professed 
Communists. Inall his speeches whenever 
he came to the question of revolt or- 
revolution he carefully explained ‘that he 
did- not advocate the use of force or the shed- - 
ding of blood. Accordingly it is natural that 
from time to time he was’ discredited by 
the Communists. Early in 1926 M. N. Roy 
placed him on the same footing as Mr. M.N. 
Joshi describing them as humanitarain: in- 
tellectuals. But Jhabwala took a very 
prominent and a leading part in Trade 
Unions and Workers. and : Peasants Party. 
On January: 22, 1927, he presided 
at-a-meeting on. Lenin's Day; he talked of 
a` general revolt against organized oppres-- 
sion, the need of a gradual revolution, and 


' the adoption of Leninism against tryranny’ 


and oppression whether by Capitalists or: 
Imperialisis. But we haveonly a short note’ 
covering one paragraph of his speech. For’ 
some time Jhalwala.acted as the Secretary’ 
of thè Bombay branch of the League against’ 


Colonial oppression. This was a European 


organiza‘ion. He appears to have distributed. 
leaflets and correspondence issued from: 
the Head Office among some friends: 
in ‘India. But this League itself 
strongly. protested against the allegation of 
the second International that the League’ 
was “nothing but a Communist ‘manceuvre” 
and protested emphatically against this 
“misleading, unjustified and untrue docu- 
ment” and declaring that such action violat- 
ed the principles of Socialism urged all. 
Social workers to adhere to their Socialist‘ 
principles. It is, therefore, impossible to 
say that the fact that Jhabwala became a 
branch secretary shows that he was a Com- 
munist. SM 

The party formerly known asthe Congress 
Labour Party changed its name to the 
Workers and Peasants Party of Bombay. 
Jhabwala was a member of the Executive 
Committee of this party. In March, 1927, 
he had attended the All-India Trade Union 
Congress at Delhi and stayed at an hotel 
with other delegates, some of whom were 
Communists.: The report of the Trade 
Union group made by the accused Joglekar 


-to the Secretary of the Workers and Peasants 


Party in April, 1927, stated ;- 
“Mr. Jhabwala is. busy with ‘his Union activities 


a 
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butthe Parly Leader has po record of his work as 
he has never submitted himself to the party 
control. He has never attended avy party meeting, 
and more,itis even doubtful, so far asi know,’ 
whether he has accepted the party’s regulations and : 
constitution and signed the party creed.” < i 


. We have already pointed out this Party, - 


according to its constitution,- was not aç; 
Communist Party. There is also evidence- 
to show that just before the celebration of 
May day, he distributed some leaflets, but < 
that was also a Labour day., In this con- - 
nection it might be pointed out that Spratt. 
when writing to Dutt said “Huz” is improv- 
ing. The prosecution suggest that- “Huz”- 
refers to Jhabwala. But although that 
phrase showsthat Jhabwala was improving 
from the point of view of a Communist and, . 
therefore, leaning more towards the side of, 
Communism, it does not show- that he had 
become a Communist, As regards Trade: 
Union activities,’ Jhabwala undoubtedly 
took a very leading “part... At a public. 
meeting held under the auspices of the; 
Bombay Workers’ and Peasants Farty to- 
protest against the electrocution of Sacco 
and Vanzetti, Jhabwala was voted to the- 
Chair, In his speech he said that the ex-. 
ploitation and.oppression to which the poor. 
weresubjected by the Capitalist and. Im- 
perialist Governments could only be stopped : 
by a mass revolt. Unless such a mass move-: 
ment was set afoot in India,.no freedom 
could be expected for her. His experience‘ 
of the past ten years’ work amongst the: 
workers, he said, showed that the Capitalist: 
Government refused to accede tto the: gen-; 
uine demands of the labourers. He added: 
“As soon as all the workers were! organized, maes; 
evolution could be declared, but by revolution he 
did not mean bloodshed, aeroplanes hovering over, 
head and - cannons blowing, because when workers 
and labourers -were united freedom could be had: 
within five minutes without shedding a drop of. 
blood.: 

Again he presided at a public meeting 
held under the.auspices of the.Workers and: 
Peasants Party to celebrate the 10th an- 
niversary of the Russian Revolution. We. 
have only a note of his speech. Hereferred 
to the Russian Revolution and said that the 
conditions in Russia about the time of the 
Revolution resembled those in -India today. 
He said; 


“I could not say whether the methods used by: 
the Russians in overthrowing the Czarist domins- 
tion should be used and followed in India at present, 
cesses He did not belive in shooting the Viceroy or 
the Governor. He would say thatto achieve Self- 
Government the iron system of administration that 
brought about poverty. should be gradually ee 
thrown.’ 4 
Juater on the said : 

: * “Self-Government was a thing ‘to bs abaa ie 
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the force of their own hands and it would not bê 
tossed by God from atove. By force of hands L- 
do not mean beating anybody. I meanto say that 
unless the masses and’ everyone cf them got 
enough to eat and clothes, to put on there could- 
be no Self-Government.” : 
There. was a passage in his speech to the 
effect that the Russians could ‘not get 
freedom constitutionally and similarly they 


: also could not get -it constitutionally. But 


this he has tried to explain by saying that 
“all constitutional measures should be exhausted and_ 
that if they could not get freedom. then'it was: 
regrettable." 


There is another passage in the speech. 
delivered . by Jhabwala ait the Jhansi: 
Conference to which we must refer. Towards’ 
the concluding ‘portion of his speech he. 
Said: ; 


“We are maligned as Communists, Extremists, ` 
Revolutionaries, ete. 1 do not hesitate to. cheerfully 
subscribe to all these attributes rolled into, one," 


Obviously’ ‘it was an ironical sentence ex- 
pressed boastfully. It would not-be fair to: 
Jhabwala toregard it asan admission that: 
hewas a Communist. He was there refer- 
ring to all the workers and peasants who: 
had assembled there in conference. Inthe 
earlier portion of his speech he said: F 

“If these very workers were hélped by a little 
food in their bellies they will form, a revolutionary 
base foran early independence of ourcountry. In- 


achieving such a révolution I refuse to take any 
foreign assistance.” 


Again in a note of his speech made at: 
‘he G.I. P. Railway Union he ‘praised the” 
Leagueagainst Imperialism and Colonial: 
oppression ‘and said : | 

“That in thesé International : actions India is 
bound to’ emerge a most successfuland -competent* 


revolutionary helping: in the. establishment ay 
happy Millennium of Soviet Rajin the world." 


There is one more matter which should be: 
mentioned. During the Bombay strike, 
Russia sent two sums of money .to 
assist, the strikers. .The first instalment, 
came in June, 1928, addressed to 
Jhabwala, Vice President of the Textile 
Labour Union, but by that time Jhabwala, 
had retired from the Union and formed a 
separate Union of his‘own. The money: 
was accordingly paid -to Mr. M. N. Joshi, 
the then Vice President. The second instala 
ment came addressed to Jhabwala by name. 
as President of the new Union. But this was 
ostensibly money -sent for the strikers and ' 
the receipt of it, though suspicious, would 
not necessarily "implicate Jhabwala. He, 
appears to have acknowledged the receipt 
of this money and also sent a copy of the 
receipt to the League. 

. We may also mention that Jhabwala 
‘was originally on the Executive Committee 
of the Girmi Kamgar* Maha Mandak 


` 
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There was some-quarrel between him and 
the other members and he resigned and 
established the Girni Kamgar Union. This 


a 
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happened long before the first session of . 


the All India Workers and Peasants Party 
at Calcutta which he- did not attend. He 


attended the Executive meetings of tht - 


Workers and Peasants Party at Bombay 
before he quarrelled with the executive. 


Before Jhabwala resigned he was asked ` 


to explain his curious position as Vice 
President of two Mill Workers Unions 


+t 


and President of a third. He was accused - 


of intriguing against the Party members 
and of mishandling Russian money, of 
sabotaging workers’ interests by trying to 
control t0o many Unions, of general apathy 


and: anti-propaganda-since the settlement ` 


of the strike. In this’ connection it may 


also’ be ‘pointed out that Ghate accused - 


when writing to Muzaffar Ahmad on 
October 11, 1928, said “Joshi (not the 
accused P. Ò. Joshi) and Jhabwala have 
their own Unions. You ‘know since the 
settlement Jhab has been working against 
us and yesterday he has sent in his 
resignation from the Party.” There is 
nothing. after this which is. incrimina- 
ting. 

The - -case of J ùabwala has given us con- 
siderable anxiety, and we have given it 
our best consideration. There are numerous 
points against him, but there seems to be 
one fundamental distinction between him 
and the professed Communists. He has 


not advocated the use of violence in clear: 


terms. 
.bion with some of the accused persons is 
established, but he was not considered to 
be a Communist by his associates. He 
was utilized by them up to a point when 
he quarrelled and separated from them. 
As a Socialist and Trade Unionist and 
taking part in public meetings as a lead- 
ing worker he made some highly seditious 
speeches.: He -was in our opinion acting 
as a Trade Union Leader and not as a 
Communist. ` 
Four out of five assessors were in his 
“ favour. i 
No. 8. Sehgal. | . 

This first thing that - we know of Sehgal 
is that he met Sprattin Lahore in August, 


There is no doubt that his associa-. 


His appeal must be allowed.’ 


1927 when the latter was staying at the’ 


house of Dewan Chaman Lal. 
not mean much as Spratt was a well- 
known person at the time. It is said that 
in March, 1928, hé attended a meeting at 
the Bradlaugh "Hall in Lahore to which 
some of the other Communists accused, 


This does ` 
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Spratt, Dange and Majid, also -went, It 
is then shown that he attended the inau gural 
meeting of the Workers and Peasants Party 
of the Punjab at which there was an 
audience of about 60 persons. It was at 
this meeting that a resolution was passed 
that a party should be formed called the 
Kirti Kisan Party. Sehgal became one 
of the five members of the sub-committee ` 
ofthis party. The learned Sessions Judge 


> has remarked: 


“There is no evidence to ‘show what part was 
taken by Sehgal accused in the work of drawing . 
up the rules and regulations, In the absence of 


evidence it must be presumed that he took his share 
in it, 


But this.presumption cannot be pushed 
very far.. It may be noted that the 
accused has - made a statement that he 

took no part in drafting the rules and 

regulations. The. prosecution evidence 

itself shows that Sehgal had been doing 
Congress work for the last ten years. In 

May, 1928, there. was another meeting in 
connection with the organization of the 
Naujawan Bharat Sabha at which he also 
spoke. Now the aim and object of the 
Kirti’ Kisan Party was, it is pointed out, 

complete independence, but the constitution 
does not show that its members were 
committed to the Communist programme. 
Sehgal spoke in April, 1928, in Amritsar 
and also spoke on May Day at Lahore. 
The speeches are highly seditious but 
Communist phraseology is. not employed. 

There is an account of the ‘Friends of 


Russia Week’ as reported in the Kirti in 


which Sehgal was said, along with thousands 
of other people, to have taken part and 
delivered lectures. Then „in “September, | 
1928, Sehgal was’ present ‘at a conference. 
at Lyallpur which Sohan Singh Josh also 
attended. ‘At this Sehgal moved resolu- 
tions for a declaration by Workers and 
Peasants that they would not take any 
part in a bloody war, which, according to 
him, was in view owing to the military 
preparations of Capitalists and Imperialists, 
He was President of the Naujawan: Bharat 
Sabha, but the Sabha was a Nationalst 
organization and included among its 
members-men of all religions. It was more 
in the nature ofa political than. a.. revolu- 
tionary organization. 

He did not attend the All India Parties 
Conference’ at Calcutta, but the prosecution 


‘Have pointéd out that the probable reason 


for. his absence was that he had’ been 
arrested previously. 

His participation in ,the Workers and 
Peasants Oonterénce at Meerut must also be ° 
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mentioned. His speech demanded complete 
independence and the abolition of 
British rule. He laid down 9 points 
for the labourers and peasants of 
India which Have been summarized 
.-by- the learned Sessions Judge as fol- 
lows :— 4 

“ (1) Unite together; (2, Start unions at different 
places; (3) Act upon what you pass (unanimously); 
(4) Use articles manufactured by the labourers of 
India: (5). So long as you.do not attain liberty, 
never use apy article, however beautiful, manufactur- 
ed by any foreign country; (6) The National Flag 
should be of uniform colour; (7) Celebrate all 
festivals and fairs together so that .mutual) love may 
bé engendered; 18 Do not try insny way to offend 
each othe1’s feelings; and (*) Make common gymna- 
siums so Lhat they may afford pleasure.” 


There is evidence of his association with 
some of the Communist accused. He was a 
prominent Punjab worker and so his coming 
into contact with them does not necessarily 
justify the conclusion that he had conspired 
with them to deprive His Majesty the King- 
Emperor ` of his Sovereignty of British 
India. ` The accused appears to have views 
about’ workers and peasants in many 
respects similar to those entertained by 
Socialists. In his statement he has said: 


“Iam sorry to say that so far I have not been able to 
prepare my brain for-communistic ideas.”- 


The learned Judge has pointed out that.the 
accused has: carefully avoided -saying how 
the end is tobe achieved. ` . ; 

. Four.out of the five assessors expressed: 
the opinion that he. had not taken part in 
the alleged conspiracy. , 


This is another case which has given us 
considerable anxiety. The violent character 
of his speeches’ more than his activities 
have raised considerable suspicion in our 
minds that'.he might have been prosecut- 
ing the aims and objects, of the Communist 
‘conspirators.. But having considered ‘the 
whole case we think that it would not be 
safe to uphold his conviction because there 
isan element of doubt, particularly as his 
activities in the various bodies cannot, be 
said to have been necessarily of a Com- 
munist tinge: — 

No. 4 Alve. ; 

As regards Alve the learned 
remarked: > ~- ; e 
“This case is-not quite on` the same lines as those 
with which 1 have. dealt so far, mainly for the reason 
that Alve accused docs not. belong to the Bourgeois 
or petty Bourgeois class to which the six Indien accus- 
ed from Bombay belong. Heis definitely a member 
of the working classes having been actually a factory 
worker himself . . . He is aman who came to the 
front as long ago as 1923 when the Union known as 
Girni Kangar Mahamandal was founded, and he 


Judge has 


. became its first President.” - č 


. Although not a highly literate person Alve 


e . e NANG 
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occupied a position of eminence as President 


was 
Roy 


of this Trade Union. Naturally he 
sought after by Bombay Communists. 


says in one of his letters that Alve’s Trade- 


Union was the basis of Trade Union work. 
This, however, is not conclusive. There is a 
reference to Alve in another letter addi essed 
to Dutt. The last paragraph is as fol- 
lows :— | 

*The Girni Kamgar Mahamandal is almost equally 
compromising and is moreover divided internally. 
D R. Mayekar, the Secretary, shares Joshi’s views 
almost, and he is supported by most of thé Com- 
mittee. A. A. Alve, the President, is in favour of 
explaining to the men the actual state of affairs, but 
steps short of calling for a general strike He will 
instantly plump for it if there is any further pro- 
vocation, -such as another mil] attempting the new 
system.” 


But this does not show that Alve was a 
Communist or that Communists ordered his 
actions. He.certainly joined the Bombay 
Workers and Peasants Party and attended 
one of- their large executive meetings. 
When the Girni Kamgar Union was form- 
ed Alve became.its President. Bradley and 
Nimbkar accused were also associated with 
him. : 

The strongest point against Alve is his 
speeches. They are very violent. His text 


was that Government was behind the Capi-. 


talists and must .be overthrown. These ideas 
seemto have been imbibed from the Bombay 
Communists andin some of hisspeeches he 
spoke ofthe strikenot merely. heing for 
wages, but also for the capture of power. 
But his speeches were confined to the period 
of the . strike. His early speeches were, 
according .to the Judge, innocuous.. He 
advised the. workers to remain peaceful 
and to.. persevere in the strike. His later 
speeches.:became more violent as the. strike 
progressed. 

. There are also some articles in the Kranti. 
appearing under his name But as Alve 
is not. sufficiently literate the learned 
Judge had some doubt as to whether he 
was the. author of those articles. The 
Judge remarked: - E 
“But it was nct only through his speeches that he 
wag spreading these ideas, for he also wrote, or some 
one wrote for him, and hesigned a number of articles 
in the Kranti.” ee < 

When. questioned by the Magistrate his 
explanation was; 

“I never used-that..word (Communism). I do not 
know whatit means. . . . Ido not know what is 
Communism and what is called by that name. 
Similarly I have no “information what this Com- 
munist ‘International is, similarly I have no 
idea who Lenin..was. Similarly till this case was 
started I had no idea of what is meant by saying tha 


a revolution took place in Russia.” > 


In his statement he explained that the 


“1933 
speeches referring ‘to the establishment 
of the Workers’ Raj were regarded by 
him as empty talk. He asserted that: 

“T have never taken any part in any conspiracy. Iam 
not a Communistand wasnever one . . . Ihave 
so far been working only by legal methods on behalf 
of the legal Trade Unions of the Workers, and I 
consider it my duty.to do this work.” - = 
Four outof the five assessors thought that 

Alve had not taken part in the allegéd 
conspiracy. We find the charge against 
Alve not proved. 

No. 5, Kasle. 
As regards Kasle the 

Judge has observed: 

“The case against Kasle accused is somewhat 
similar to that against Alve except that there -is 
decidedly less evidence available in regard to ‘the 
. part which he has taken.” ie. 
Kasle became a member of the Workers 


learned Sessions 


and Peasants Party of Bombay and at- . 


.tended some of the meetings of the Execu- 
tive Committee. The learned Judge has 
also remarked: 

“It seems also decidedly doubtful whether he went 

to Calcutta, for the All-India Workers and Peasants 
Conference.” 
Kasle was connected with the Girni Kam- 
gar Mahamandal and also the Girni 
Kamgar Union. But the learned -Judge 
remarked: 

“He does not seem to havetaken a particularly 


active part in the.meetings of the E. O. of the 
Mahamandal.” 
He, however, appears’ to have been 


elected a member of the Managing Com- 
mittee of the Girni Kamgar Union and 
took some part in auditing the accounts, 
seconded resolution for a telephone instal- 
lation, and for purchase of a car and a 
bicycle. His name was used in the two 
leaflets which were issued as Red Army 
handbills. The Red Army was the name 
given tothe strike volunteers. Thestrong- 
est point against Kasle is the-character of 
some of -hisspeeches. They have the same 
characteristics as.Alve’s speeches and may 
unhesitatingly be said to behigly seditious. 
But Kasle was a .“supposedly ignorant 
and unintelligent factory worker’ accord- 
ing to theJudge. When questioned ‘about 
his speeches he frankly admitted that 
Nimbkar had acted as his Guru and had 
taught him. : He appears to . have been 
well tutored by someof the Bombay Com. 
munists to make these speeches: In one 
of his speeches he emphasised that: 

“Rifles are not required, guns are not required; 
swords are net required—Our power of organizas 
tion, our wisdom, our iatellect—these are our swords. 
If this takes place through unity, the nation will 
come intoour hands The Workers and Peasants Move- 
ments will come into our hands Never mind, ifin order 
to do that lakhe of persons are killed, lakhs get hanged, 
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but 1 clearly say that we shall not sitinour place 
till we extirpate this bureaucracy from India.” 

In his statement he asserted: 

“The reason for -participating in the strike was 

that I was a member of the G. K. Mahamandal 
anda mill worker and asa general strike took 
place, it was necessary for me to participate in the 
strike just like other mea. I am nota Communist 
nor do [understand Commanism Before the strike 
I did not participate in any political movement, 
nor did I incite others to go on strike I have 
not corresponded with any conspirator, nor was I 
connected in any way with any conspiracy.” 
He even expressed his ignorance of Com- 
munism and Leninism and says that he 
heard all this after coming to court and 
never before. The learned Judge has 
thought: i 

“No doubthe is not an educated man with a 
full understanding of all the theory of Communism 
but he had got into his head quite cleariy the most 
important items.” . 
Four out of five assessors were convinced 
that he had not taken part in the alleged . 
conspiracy. We think that the case of 
Kasle—against whom as the Judge has 


_remarked there is decidedly less. evidence 


than against Alve—is equally doubtful. 
Being a Trade Unionist he might well 
have been used as a tool by the Bombay 
Communists and coached to make highly 
violent speeches during the strike. His 
joining the Bombay Workers and Peasants 
Party the constitution of which did not 
suggest that it was a Communist organi- 
zation, does not implicate him. Heshould 
be given the benefit of the doubt. 


No. 6, Gauri Shanker. ' 

Gauri Shanker, accused, was the Secrelary 
of the Mazdur Kisan Sanghof Meerut which 
had. been in existence since 1920. It is not 
suggested by the prosecution that this 
organization was Communist inits nature, 
In March 1928 a conference of this Associa- 
tion was convened by Gauri Shanker, but 
it is not suggested, that this was a part 
of any Communist conspiracy. In October, 
1928, Gauri Shanker.called a Workers 
and Peasants Conference at Meerut under 
the auspices of the old Mazdur Kisan 
Sangh. One suspicious circumstance against 
Gauri Shanker is that the President-elect 
of this Conference was the accused Usmani, 
a known Communist.’ Nevertheless it is 
not suggested that the conference itselfiwas 
a Communist Conference, or that Gauri 
Shanker acted illegally in convening such’ 
a Conference under the auspices of the 
Mazdur Kisan Sangh. The choice of the 
President was unfortunate for him. Advant- 
age was taken of the holding of the ses: 


sion of this Conference, and on this occasion 
sion H 


+ 
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“8. new Workers and Peasants Party ofthe 
United Provinces was formed at Meerut, 
,The accused in the court below did not 
‘admit the existence of any such party in 
.these Provinces, but there are numerous 
-letters issued by P. (©. Joshi on 


printed forms showing that he—Joshi~—. 


"was the General Secretary of the Workers 
and Peasants Party of the United Pro- 
-vinces: There are also letters showing that a 
“paper Kranti Kari was the organ of this 
Party. The evidence further shows that 
this Party was formed as a result of the 
efforts of some Communists. But the con- 
stitution of the Party is not before us, and 
it. cannot therefore be. presumed that it 
` was necessarily’a Communist organization. 
Probably its constitution. was similar to 
those of the Bengal and Bombay Parties, 
“The membership of such a Party, though 
suspicious, cannot -be conclusive. f 
One point against- Gauri Shankeris that 
he attended the Conference of the All-India 
Workers and Peasants Party held at Cal- 
‘cutta. - But this. Conference was held dur- 
ing Christmas week when -the Congress 
was Insession. Gauri Shanker has through- 
out maintained that -he was a Congressman 
and he had a great regard for Mr, Gandhi. It 
is also not denied by the prosecution that the 

‘evidence ‘shows that after attending the 
All-India Workers and Peasants: Party 
Conference at Calcutta his interest faded 
away and he became indifferent. This is 
clearly shown by several. letters written by 

‘Joshi in which he. complains that Gauri 

Shanker was keeping silence implying that 
he. was not replying . to’ his letters, In 
another letter Joshi complained that he 
had not heard from - Gauri Shanker at all 
and was contemplating the disaffiliation 
ofthe Meerut Party.- He described Gauri 
Shanker as “idiologically bunkum.”, 

. Another point against Gauri Shanker ‘is 
that in the search, various papers were 
discovered in his possession including a 
printed article entitled a “Call to Action.” 
This has already been referred to as a 
piece of Communist literature. But the 
possession of such a document, though 
highly suspicious, cannot be conclusive 
in, establishing that Gauri Shanker had 
conspired with Communists to deprive His 
Majesty of the sovereignty of British 
India. nra 
< In his statement Gauri Shanker saig - 

“I want to say that I have been following ‘the 

Congress creed notonly in thought but in deed also 

1 prefer practical work to writing letters, as I have 


done practical work for 7 years. as the S 
# the Mazdur Kisan Sangh and the Congress... Ue 
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to the timeof my arrest I have beena memberof. 
the Town Congress Committee, the District | Con- 
gress Committee and the Provincial Congress Com- - 
mittee.” . Nate i 

: He 'explained all his activities as done 

‘in furtherance of Trade Unions and Pea- 

-sants and Workers organizations. He had 
been carrying on the work-ofa Workers and 
Peasants - organization since 1920. He 
actually became the Secretary of the Sangh 
in 1925. With regard to its. organization 
the learned Judge observed: 

“But of course it is to be remembered that it is 
< nobody's case that the old Mazdur Kisan Sangh or 
Sabha was affiliated to the All-India Workers and 

+ Peasants Party.” . . 

. He appears to have been regarded by 

: Joshi and. Muzaffar Ahmad as the Secre- 

_tary of the Meerut branch of the U. P. - 
Workers and Peasants Party, but as al. 
‘ready remarked the constitution of that 

’ body is not known. Some letters in Eng- 
` lish were relied upon, but with regard to 
them the learned Judge has remarked, 

“In all probability there could be no proof of hand- 

‘ writing, because at this time in his history Gauri 
Shanker's. knowledge of. English was: very slight 
“and Timagine that (the document) was probably 
written on his behalf by a scribe.” 


“The learned -Judge’s concluding remarks 
regarding him are as follows: - 
- “Tt appears to me that the only reasonable inference 
“from all the evidence in Gauri Shanker’ case is that 
he was quite satisfied with the aims and: objects of 
‘the Workers and Peasants Party as long’ he thoyght 
‘he was able to combine membership of that party 
with not’ sacrificing entirely his allegiance to the 
Congress. The fact, however, that he retained a 
‘sentimental allegiance to the Congress cannot free 
‘him from the responsibility of having ‘accepted the. 
aims, objecta and methods of the. Workers: and 
.Peasants Party, and that he did so for a period of 
at least 24 months seems to me to be clearly 
proved,” A. : 
The learned Judge has thought that no 
intelligent man who was p.esent st the 
Meerut Conference and joined the Workers 
‘and Peasants Party under the auspices of 
Communists could be ignorant’ that he 
‘was joining a party whose object was to 
bring to an end by means of revolution the 
existing form of Government in India. All 
the five assessors did not: accept this view. 
We are of opinion that the case of Gauri 
Shanker is doubtful and we must give him 
the benefit of the doubt. All his activities, 
particularly his presence at the All India. 
Workers and Peasants Party Conference; 
raise serious suspicions against him, but 
we think that they fall short of establish- 
ing that he had conspired to:deprive His. 
Majesty of his sovereignty. It may be he. 
was only carrying on active propaganda’ 
for a Trade Union or a Workers and. 
Peasants organization. oa 


1933 ° Re 


“No.7, Kadam, 


“gestion of 


- and Peasants Conference at Calcutta 


‘although 


Kadam is not-a very literate person. 
He has not made many speeches, nor are 
there any articles written by him for any 
paper. He wasresponsible for organizing 
the G. I. P. Railwaymen’s Union at 
Jhansi and he also formed a Mazdur Kisan 
Sangh at Jhansi, but this body was never 
affiliated to the Workers and Peasants 
Party, He attended the All India Tradé 
Union Congress or Conference at Cawnpore, 
He convened a Workers and Peasants 
Conference at Jhansi and invited the act 
cused Jhabwala to preside over it. Muza: 
far Ahmad and Mirajkar were 
invited. ‘The evidence however does not 
show that he ever went to Bombay and 
associated with any of the accused there. 
The accused Joshi in one of hisletters gave 
hima good certificate as a ‘sincere worker’ 
“He was alsoon the Executive Committee of 
the U. P. Workers and Peasants Party, 
the activities of this party are 
not fully known. As a delegate he went to 
Calcutta to attend the All India Workers 
and Peasants Party. It was suggested by 
the prosecution that thereport of the Con- 
‘ference showed that L. N. Kadam was 
selected to represent’ the U. P. It was 
suggested on behalf of the accused that 
the Lakshami Narain referred to in the 
papers was the Editor Lakshami Narain 
of Kirti Karni and not this accused. It is 
to be conceded that in’ notes there is some 
confusion which lends support to the sug- 
the accused that it was Lak- 
‘shami Narain, Editor of Kranti Kari, who 
was selected. At any rate there is some 


doubt on this point. 


Some documents were found in the pos- 
session of the accused including “Modern 
India” by Dutt and “India and the Next 
War” by Sohan Singh, also a small pam 
phlet by a German lady and copies -of the 
Kranti. There is no doubt, however that 
‘Kadam wasa Trade Unionist and was taking 
‘an active part in the G.I. P. Railwvaymen's s 
-Union and had joined the labour-movement. 
‘He might well have ‘been induced by the 
Communists to attend the All India tthe 
The 
conference convened byhim at Jhansi was 
“not necessarily in pursuance of a design 
‘to propagate Communist ideas. The Com: 
munist literature in his possession might 
well have. been lent to him by. the 
Communists who were endeavouring to con- 
verthim. He madeséveral speeches which 
‘arehighly seditious, but they could have 
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been made by an extremist Jabour-man ar 
a Trade Unionist, and do not necessarily 
lead to the conclusion that he conspired 
with the Communists. In his statement 
Kadam stoutly denied that he had any 
concern with the conspiracy and asserted 
that he was working asa ‘Trade Unionist, 
There are, no doubt, several suspicious 
circumstances against him, but we think 
that the evidence falls short of establishing 
that he conspired to deprive His Majesty of 
‘his sovereignty. 

Thelearned Judge in dealing with this 


case has remarked as follows:— 

“The case against Kadam accused rests, it will 
‘have been seen, largely on association and’ on the 
evidence as to how other members of the consipracy 


“ regarded him. First of all we have if that he got in 


touch at an early stage with the Bombay Party. 
There is nothing to show that he pursued this 
-very far or that he was ever actually accepted a8 8 
member...,. He got into touch (“with some Oom- 
munists' Jand’ on the occasion of his visit to Cawn- 
pore must also have met anumber of other members 
of the conspiracy. In association with Jhabwala, 
‘accused, he proceeded to organize a branch of the 
G.I. P. Railwaymen's Union ab Jhansi snd very 
mory afterwards he started a Kisan Mazdur Sabha. 
This Sabha was not of course organized in asso- 
gaton, with members of the Workers and Peasants 
arty 

The learned Judge then wont on to point 

out the coincidence that within six months 
of his making inquiries from the Bombay 
Party, and within afew months of coming 
into contact with members of that party, 
he should have started a Workers and 
Peasants organization of his own. 

. All the five assessors considered that the 
casehad not been proved against Kadam. 
We have come tothe conclusion that his 
case also is extremely doubtful. 

We would now liketo point out that the 
‚accused who. are being acquitted have 
themselves largely to thank for their pro- 
secution. Their seditious activities and 
association with Communists created a 
‘natural suspicion that they were engaged 
in the conspiracy. 


The evidence onthe record shows that 
Communists look upon the British Empire 
as the citadelof Capitalism and the main 
obstacle tothe progress of the Proletarian 
revolution in the world. Possibly it was on 
this account that a determined attack was 
contemplated on India which was consider- 
edto be Britain's most vulnerable spot. 
Wehave no hesitation in saying that the 
Government were fully justified in starting 
this prosecution which has resulted ina dan: 
gerous conspiracy being broken up. 

It has been str enuously argued by Counsel 
for the accused that Government had initiate; 
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.ed this prosecution for the ` purpose „of 
-suppressing “opinions, ideas and education.” 
‘This is a curious argument. 10 advance on 
_. behalf of professed Communists. It has 
been abundantly provedin thiscase that 
it is essential for the success of the “Dicta- 
_torship of the Proletariat’ that all ideas 
:and opinions contrary to orthodox Commu- 
nism must be sternly obliterated together 
with those unfortunates who hold them. 
Further, that all those who are tainted 
with the Bourgeois vices of-humanity, sen- 
-timent, or piety, and who might, therefore, 
object to this “obliteration” policy, cannot 
‘possibly’ be good Communists, and that 
in the “material” home of the Communists 
` —“spiritual” would not be the correct word 
‘+this policy is ruthlessly carried ous. 

It cannot be-too clearly. stated that in 
this case the Government has not. prosecut- 
ed anyone for his opinions. The gravamen 
‘of the charge—which as regards a large 
majority of the accused has been proved— 
is that they have -endeavoured to put their 
‘opinions into practice; the inevitable result 
‘of their action is that the ‘acctised’ have 
brought themselves within the scope of sec- 
tion 121-A of the Indian Penal Code. 4 

It now remains to consider the- question of 
‘sentences. ! . 

It may besaid that the object aimed at 
‘inthe conspiracy . was impracticable, one 
‘might as well say impossible, of achieve- 
‘ment. The steps taken by the accused 
till their arrest were in one sense utterly 
puerile and could ‘not be conceived to lead 
-to any such serious consequences as the 
accused dreamt of. But one reason why 
nothing substantial was done by the accused 
‘was the alertness and strict vigilance of 
the Police,;: who’ were ableto ‘discover the 
‘conspiracy at:an early stage and constantly 
watched the conduct of áll the.accused till 
‘their arrest. Even if there. had been any 
chance of a partial success ‘in rousing: the 
peasants and workers, that was completely 
frustrated by the effective counteraction 
adopted. by the highly efficient Police. The 
detection of this conspiracy was a difficult 
matter, and'it was very creditable to the 
Criminal Investigation Department that, 
in spite of every attempt having been made 
by the accused to conceal their designs and 
to coverup their communications and cor- 
respondence, the Police managed to find out 
practically everything that the accused did 
or that passed between them. ` 

When a seditious appeal is made to 
illiterate and ignorant workers and pe- 
asants, organized propaganda and work car- 
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ried on among them, particularly during 
Strikes, and when infammatory speeches are 
made, it is not possible to look upon such 
conduct merely with contempt on the gro- 
und of its futility. Such a course of action 
might well lead to a serious general strike, 
2 widespread breach of the public peace 
-and bloodshed. We-must, therefore, take 
a serious view of ‘the offence of con- 
spiracy committed by the accused whom 
we find guilty. In ordinary cases we would 
have no hesitation in inflicting long terms ` 
of. imprisonment on the leading members of 
such a conspiracy. , 

But there is one circumstance in favour 
of the accused which cannot be ignored. 
The learned S-ssions Judge was of course 
aware of it, but we have not been able 
to find any reference to it, and Counsel for 
the parties have not been able to draw 
our attention to’ it anywhere in the judg- 
ment He does not seem to have imposed 
the sentences on the accused after taking 
into account the outstanding fact that all 
of them, except Hutchinson, were arrested ` 
in March, 1929, Hutchinson was arrested 
in June of that year, and that, but for 
the short periods during which only some 
of them have been admitted to bail, they 
have remained in jail for all this time. 
We have already commented ‘upon the 
duration of th: proceedings, No. doubt 
that was due to various causes, but the 
fact remains that for all this period these 
accused have been in Jail and have been 
under the strain of this lengthy trial. We 
feel that it is only. just that this circu-. 
mstance. should be. -borne in mind and the 
sentences passed on the accused . reduced 
on that account. We further think that, 
having regard to the limited .scope .with- 
in which the activities of the accused were 
confined; the scale of the sentences passed 
by the learned , Sessions Judge is much 
too high. 

As regards individual accused, we may- 
say that the period during which Adhi- 
kari was in India before his arrest was 
very short. Ajudhia Prasad was a lascar 
who was used principally as the messen- 
ger for carrying letters to and fro. Spratt 
and Bradley accused came out to this 
country from England with ihe express 
purpose of carrying on their: propaganda 
and have taken. an active part in the 
various activities mentioned by us through- 
out their periods of stay in this country. 
But the sentences of transportation passed on 
them, ins'ead of penal servitude, are illegal 
and contrary to the provisions of s.56 of the 
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Indian ‘Tenal Code. . Muzaffar. Ahmad, 
Dange and Usmani were previously con- 
victed in the Cawnpore conspiracy case 
and sentenced. The other accused, namely, 
Ghate, Joglekar, Nimbkar, Mirajkar, Sohan 
Singh Josh, Majid and Goswami stand 
more or less on the same footing so far 
as the gravity of the offence committed is 
concerned. Chakravarty and Shams-ul- 
Huda stand lower in the scale. 


After examining their cases and con- . 


sidering the reasons given by the learned 
Sessions Judge for ‘the heavy sentences 
imposed by him upon them, we think that, 
having regard to all the circumstances of 
the case, it would meet the ends of 
Justice to impose considerably reduced sen- 
_ tences. 

It is commonplace to observe that the 
theory of punishment is based upon: (a) 
the protection of the public; (b) the pre- 
vention of crime and (c) the reformation 
of the offender. But even commonplaces 
require restatement occasionally as in 
practice these principles are sometimes 
forgotten. 

In the case of political offences, arising 
out of the beliefs of the accused, severe 
sentences defeat their object. In practice 
such sentences confirm .the offenders in their 
beliefs and create other offende~s, thus 
increas ng the evil and the .danger to the 
public, 

We are satisfied that the sentences im- 
posed in this case by the trial Court are 
calculated to defeat the purpose of punish- 
ment. We hope that the sentences we 
impose will have the opposite effect. If 
they do not, and the present offenders 
prove incorrigible ib may be necessary in 
the public interest. to curtail their act- 
ivities for lengthy periods. 

We accordingly order that the. appeals 
of Ajodhia Prasad, P.` C. Joshi, Basak, 


Adhikari and Shams-ul-Huda be allowed . 


to this extent that their convictions under 


-8. 121-A, Indian Penal Code, be maintained, - 
but that. their sentences be reduced to the . 


terms already undergone by, them. Conse- 
quently they will. be released forthwith from 
Jail, h 


As regards. the ‘appeals of Muzaffar _ 


Ahmad, Dange and Usmani, we order that 
they be allowed. so far that their convic- 
tions under s. 121-A, Indian Penal Code, 
be maintained, but that their sentences 
be and are hereby reduced to 3 years’ 
rigorous imprisonment each, They will 
accordingly serve out the remainder of their 
sentences in. Jail. 
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As regards the appeals of Ghate, Jog- 
lekar, Nimbkar, Bradley, Mirajkar Soban 
Singh Josh, Majid and Goswami we allow 
them to this extent that we order their con- 
victions under s. 121-A, Indian Penal 
Code, to be upheld, but we order that their 
sentences be reduced to one year’s rigorous 
imprisonment each. They will accordingly 
serve out the balance of their sentences in 


jail. 


As to the appeal of Spratt, we mainta- 
in his conviction under s.'121-A, - Indian 
Penal Code, but order his sentence to be 
reduced to 2 years’ rigorous imprisonment. 


He will accordingly serve out the remainder 


of his sentence in jail. 

As to the appeal of Chakravarti, we like- 
wise partly allow it inasmuch as we order 
that his conviction under s. 121-A, Indian 
Penal Code, be maintained, but as to his 
sentence we order it to be reduced to 7 
months’ rigorous imprisonment. He will 
accordingly complete his term of imprison- 
ment in jail. 

And lastly we order that the appeals of 
of Desai, Hutchinson, Mitra, Jhabwala, 
Sehgal; Kasle, Gauri Shanker, Kadam and 
Alve be allowed, their convictions and sen- 
tences under s. 121 A, Indian Penal Code, 
be set aside and that they be set 
at liberty forthwith. The first eight 
persons being already on bail need not 
suede -The last shall be released from - 

ail. ' 

The bail bonds of those who are not 
to surrender are hereby cancelled. 

N. Order accordingly. 


:PATNA HIGH COURT. 
Criminal Miscellaneous Civil Appeal 
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June 22, 1933. 

AGARWALA, J, 

TOEA SAHU AND OTHERS —PETITIONERS 


VETSUS 
-EMPEROR—Oppositr Parry. 

Criminal Procedure Code (Act V. of 1898), 8. 596—~ 
Transfer of case—Principles—Reasonadle - apprehen- 
sion of accused. 

In deciding if an application for transfer of a case 
isto be granted, what is to be considered is whether 
ithe accused hasgrount for reasonable ‘apprehension 
that he may not have an impartial trial. 

Mr. K. P.Sukul, for the Petitioners. 

Judgment. The petitioner is being, 
tried by Mr. Ramanarain, Sub-Deputy 
Magistrate, Second Class of'Suapaul, on 
charges under ss. 143 and 424 of the Penal 
He applies for transfer of the case to 


Bi 
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the fle of some, other Magistrate on the 
‘ground that Mr. Ramanarain is the Hono- 
‘rary Secretary of the Co-operative Society 
“which is interested in this prosecution and 
‘members of which are material prosecution 
` witnesses, one of them “being the complain- 
” ant. Although I see no reasonto apprehend 
‘that the petitioners will: not receive a fair 
‘trial at the hands of the learned Magistrate, 
what isto be considered, as has been point- 
“ed out again and again, is whether the ac- 
~ cused has ground for reasonable _apprehen- 
‘sion that he may not have an impartial 
‘trial. The relationship of -the learned 
“Magistrate with the bank and the connec- 
tion of the prosecution witnesses with thé 
“bank does in the present case, provide him 
‘with a ground which is not ‘unreasonable. 
‘I’ would therefore grant the application. 
The case will: bé transferred to- the file of 
such Magistrate as the District: Magistrate 
“may think proper, . 

Ny a ‘Application accepted. ` 





E CALCUTTA HIGH COURT. 
. . Civil Appeal No. 1796 of 1930. 
. November 15, 1932, 
MUOKERJI, J. 
i Sheikh WAFIZ—Drrenpant— 
ka 


MD. NANNOO si Cranes E : 

— RESPONDENTS. 3 

` Customary. right—Village | pathway— Right, 
` established—Local custom. 


“how 


“A customary right in- respect ofa village pathway 


must, be established. by ‘proving a local custom by- 
which the residents or’ any section of them of a 
particular district, city, village, or place are entitled 
to,use the land not belonging to or occupied by 
them, and to do acts in respect thereof which if 
there was no such “custom would ‘be: acts of trespass. 
Such custom must be proved by reliable evidence of 
such repeated acts ‘openly done which have been 
assented and submitted to “as leads to the conclusion 
that originally by agreement or otherwise the usage 
had betome the customary law- of the speality) Alt 
Mohammad v. Katu (1), relied on»  - 

The rule “as- to the gen of twenty ` years, has 
very little to do with the rig 

Civil Appeal:: Na appellate decree ` 
of the First Additional Sub-J fudge, Mymen- 
“singh, dated March 6, 1930. 

Mr. Birendra Kumar De, for” -thé Appel- 
- lant. 

Mr. Satinära Chandra Khasnavis, for the 
Respondents: ~ 

dudgment.— Defendant No. 1, in a suit 
“which was “instituted by’ the, plaintiffs « 
for declaration of a right of way over an 
‘alleged ‘gopat’, is the appellant in this 
‘appéal. The suit was dismissed by the ` 
‘trial ‘Court’ but had been decreed by the 
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‘Subordinate Judge on appeal in a modis. 
fied form. The 'gopat which forms the - 
‘subject-matter of the suit will appeal. 
from the Commissioner's map which is : 
to be found on the record and the por- 
tion of it which has a direct bearing on the 
case is marked in that map as lying between 
stations Nos. 1 and 16. Although I am 
mok prepared to interfere with the decision 
which is complained of in this appeal, I 
must say that Iam unable to disagree with 
-the learned Advocate for the appellant in. 
‘his submission that the Subordinate Judge 
-hasfallen into an error in dealing with 
the case in so far as it is a question Paf the. 
exact nature ofthe-right which -had to be 
-determined, .The suit wasinstituted by the 
plaintifis was on their behalf and also on 
“behalf of “all “the inhabitants of certain 
‘villages. The averments in the plaint were 
“that the ‘gopat’- in: question was `a village 
-pathway- through which the aforesaid vil- 
‘lagers of the several villages had. a cust 
-tomary right to pass and ‘curiously ‘enough 
~if-was also stated: that they: - 

“had been using the same for a period of upwards 
of 20 years, that.is to say, since time immemorial.” 

In the alternative there was an aver- 
ment as regards the ‘gopat’ being one in 
which the said villagers had a right of way 
as of necessity. The trial Court, as already 
observed, dismissed the suit. Its findings 
were that io the. extent of the pathway 
“that lay between stations Nos. 1 and 6 such’ 
a ‘gopat’ did exist but that it’ was only a 
private pathused by the neighbours of 
‘defendant No. Land that the villagers in 
generalhad actually no right of user in 
‘respect of it and as regards the portion 
-lying between stations Nos. 6 to’ 16, that 
“portion was of much lesser width and. was 
actually in the nature of an ail in’ respect 
of which also the plaintiffs had- no: right of 
ruser at all. The trial Court appearsto have 
-disbelieved the oral evidence that was 
‘adduced in respect ofthe plaintiffs’ case as 
regardsthe customary right and right of 
user as of necessity. The = Subordinate 
~Judge.in the ‘opening paragraph of his 
: judgment set out the -plaintiffs case quite. 
„correctly saying that the pathway was clai- 
“med by the plaintiffs on theirown behalf as 
-well as ‘on behalf of the other villagers . 
‘of the middle part of village Jaipasha and 
«that their case was that they had been using 
it from time immemorial and alsothat they 
claimed the pathway as an ‘easement of 
necessity. When discussing the evidence 
in his judgment hereferred to the evidence 
of a number of witnesses examined on 
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# behalf of the plaintiffs and observed that it; dence of such repeated acts openly done which have 


5 Pe : ; “been assented and submitted to as lead to the 
- was clear from their evidence that the - gonclision that originally by agreement or other- 


É plaintiffs andthe people of Maijpara had-"-wise the usage had becomethe customary ‘law of the 
: been using the pathway for over 20 years locality.” i . . 
: asan easement and as of right. He then .- The reference.of 20 years therefore is 
proceeds to considér the nature of the user certainly unhappy and perhaps also mis- 
: and after having dealt withit in certainsuB- leading. In view of the argument which 
sequent paragraphs of. his judgment he has thus been advanced on behalf of the 
- came to the conclusion that the conten- appellant and with which I entirely 
` tion that was urged on behalf of the de-- agree it becomes necessary. for me to look 
fendant to the effect that -such user on into. the evidence. Mr. De. has referred 
. the part of the plaintiffs as.there was in me tothe evidence offive witnesses for the | 
respect of the ‘gopat’ was of a permissive Plaintiffs upon which the léarned Subordi- 
. character and disposed of that contention as nale- Judge appears to have relied in his 
< being untenable and he. also found that judgment.and which -.evidence-.he. seems to 
the plaintiffs had only the right to pass have entirely beliévéd..: My. De’s contention 
over the disputed pathway with or without is that it is not so very clear from the- 
loads and to use itto bring their women- judgment of the learned Subordinate 
folk in palanquins, The learned Judge Judge that he is prepared.to -believe the 
thus negatived a “material part of-the “ evidenceof those witnessess’ in so far as 
plaintiffs’ case which was to the effect . it seeks to establish user for a period of 
that they could take plough cattle over the . over 20 years and that it is not an un- 
‘gopat’.and.indiscriminately use-the ‘gopat’ * Teasonable inference to-make, having regard 
for taking conveyances and things of that .to the fact that the evidence of those 
‘kind over it. The Subordinate Judge also witnesses in respect of user by the taking 
found that there could be. no’ question of of conveyances and cattle has not been 
any easement by way .of necessity, there accepted by the Subordinate Judge to hold 
being other paths through which the plaint- that he accepted ‘the -evidence:- of those 
iffs could reach the fields to go to which witnesses only to the extent that it went 
they have been asking for this gopat. In ` to establish that the ‘user was for a period 
the light of findings thus arrived at the of 23 years or so. Having read that evi- 
“learned Subordinate Judge made a modi-. dence I have come to the conclusion that 
fied decree in favour of the plaintiffs. ‘such a contention is not possible, The 
* The appellant has not been slow totake whole object of the: plaintiffs in leading 
“advantage of the error into which, the evidence inthe case appears to have been 
` Subordinate Judgehas fallen by referring ~toestablish that theright was being exer- 
. to an “easement” which in his opinion had -cised from time immemorial. There is 
been established by evidence adduced in evidence of the plaintiffs ‘to the effect that 
- view of the statements which they hadmade the pathway had been used by these vil- 
cand which according to him showed that lagersfor about “200 years. The’ witnesses 
there had been user #8.6f right, ete., for have strenuously stated the user to have. 
-a period of'over 20 years. 20 years have been for 50 years or-pericds of a like 
_got very little to do with the question of character. : Having regard to this evidence 
the right that was claimed by the plaintiffs. which the Subordinate’ Judge. seems to 
in the case. It was clearly a‘ customary have accepted in its-entirety- in so far as 
-right in respect of a villagepathway which, .the length of the user in concerned, ‘his 
<. ag has been clearly pointed outin the case ‘finding as regards the right-of the plaintiffs 
of Ali Muhammad v. Katu'(1), must be may, in my opinion, be justly - read “as 
.established by proving: ~- -~ amounting to this: that ou evidence 
“a local cus P ada tho ah ; points to a’ customary right’ having its 
section of teres cae Ee A vil O11g mn. nous sort of an agreement which 
lage or place are entitled to use the land -not be- gaveTisetothat right.’ : 
longing ier occupied by.them, and to do asts in ` On the whole therefore I think it would 
aan i pa ga i „there was ne such custom notbe right for ‘me to interfere with the 
i. : : oe of is eae uler make Judge 
jan nat . f though technically speaking it is' open to 
a has been also pointed out in that case the criticism which has $ e Kg leie d 
“guch custom must , ‘tie eg against it by the learne dvocate who 
| () 70 Ind. Cas. 303, A T P Gi soe T OL “had appeared on behalf of the appellant. 
AOL EL nde eth dkay ey as i `Z. The result, in my opinion, is that the 
= e 
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appeal must be dismissed, but having 
regard to what I have alreadysaid I shall 
make no order as to costs in favour of the 
respondents. 

N-A. Appeal dismissed. 


ee 


PATNA HIGH COURT. 
Appeal from Original Order No. 128 
of 1931. 

August 11, 1933. 
MAGPHERSON AND AGARWALA, Jd. 
RAMCHANDRA SONARAM— 

o APPELLANT 


versus 
. PRITHWISE NARAIN SARKAR, 
AND ANOTHER— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 58—Onus 
of proof under, not on transferee. 

Under e. 53, Provincial Insolvency Act, the onus 
lies on the pereon challenging the bona fides of the 
transfer and not onthe transferee. Official Receiver 
v. P.L. K.M. R.M. Chettyar Firm (2), relied on | 

Appeal from an order of the District 
Judge, Manbhum, dated April 18, 1931. 

Mr. R. S. Chatterjee, for the Appellant. 

Messrs. S. N. Banerjee and A N. Das, for 
the Respondents. 

Agarwala, J.—This miscellaneous 
appeal is from an order of the District 
Judge of Manbhum passed unders. 53 of 
the Provincial Insolvency Act on an appli- 
cation of the Receiver in the insolvency of 
Moti Singh. The Receiver applied under 
that section for cancellation of three mort- 
gages. We are in this appeal concerned 
only with the mortgage of one Ramchandra 
Sonaram for Rs. 600 which was executed 
some eight months before the petition for 
insolvency. The reason given by the learn- 
ed Judge for setting aside this transfer is 
that the mortgagee had failed to discharge 
the onus which the learned Judge considered 


to lieon him of proving the bona fides of, 


the mortgage. The learned Judge relied 
upon a ruling of this court in Hemraj 
Champa Lal v. Ram Kishen Ram (1). The 
Jaw on the subject of the onus under s. 53 
of the Insolvency Act has now been settled 
by the decision of the Privy Council in 
Official Receiver v. P. L. K. M. R. M. 
Chettyar Firm (2), where it has been decid- 
ed that the onus lies on the person challeng- 

1) 38 Ind. Oas. 369; 2P LJ 101;1 P L W 752; 
(1917) Pat 303. 

(2) 131 Ind. Oas 767; 58 I A115; A I RI9NPO 
75; 35 O W N 577; Ind Rul (1931) P O 159: ( 931) 
ALJ 444; 53 OL J 373; 66 M L J 652; (1931) M 
Ww 6 615; 9 R 170; 33 Bom L R 867; 24 L W 36 
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ing the bona fides of the transfer and not 
on the transferee. The findings of the learn- 


ed Judge has undoubtedly been coloured 
by the view he took regarding the 
onus and his finding must be set aside on 
that ground. . 

* The case will go back for the learned 
Judge to give the parties an opportunity of 
adducing evidence with regard to the passing 
of consideration and the genuineness of the 
transaction. 

As this case dates from 1928, it is hoped 
the learned Judge will make an endeavour 
to expediie the hearing and dispose of the 
matter as soon as possible. Costs will abide 


the result, 
Macpherson, J.—I agree. 
N. Case sent back. 


a 


PATNA HIGH COURT. 
Criminal MREGA Petition No. 41 of 
1933. 

August 4, 1933. 

'  SaunDErs, J. 
ABDUL HAKIM— PETITIONER 


VETSUS 
EMPEROR — Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 580 — 
Transfer of case—Trial not yet commenced—Ap- 
prehension honestly entertained by accused—Transfer, 
af can be granted. ; -7 

Where: the petitioner honestly entertains an ap- 
prehension that he willnot have a fair and impartial 
trial beforea Magistrate and no administrative in- 
convenience will be caused by the trial of the case 
which has not yet commenced, an application for 
transfer must be granted. But the petitioner must 
not be permitted to choose his own court. 

Criminal Miscellaneous Petition from an 
order of the District Magistrate, Patna, 
dated July 11, 1933. 

Messrs. W. H. Akbari and G. Muhammad, 
for the Petitioner. ` 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This petition is for the 
transfer of a case,the trialof which has 
not yet begun, to another court on the 
ground that the Magistrate, Mr. N.K. 
Ghose, appointed to conduct the trial is a 
friend of a person, who is also a Magistrate, 
to whom the petitioner attributes the in- 
stitution of the case. It appears that the 
two Magistrates are not special friends but 
merely maintain the ordinary friendly re- 
lations that would be expected to exist 
between officers belonging to the same 
service. The petitioner should not have the 
slightest cause for apprehension that Mr. 
N. K. Ghose would on that account feel any 


1683 


prejudice against him. The apprehension 
does seem, however, to be honestly enter- 
tained and itis desirable that the petition- 
er should have confidence inthe court by 
which he is to be tried. No administrative . 
inconvenience will be caused by a transfer 
of the case the trial of which, as I have said, 
has not yet commenced. . 

A further prayer has now been made on 
behalf of the petitioner that the case should 
be transferred to a European Magistrate or 
to a Magistrate in the Dinapur Sub-Division 
where it may be mentioned the petitioner 
is the clerk in the office of the Sub-Division- 
al Officer on the ground that communal 
considerations arise in the case. This pray- 
er, which has not. been made in the petition 
cannot beentertained. ‘lhe petitioner must 
not be permitted to choose h's own court. 

The case will be transferred, as: recom- :' 
mended by the District Magistrate, lo the file 
of the City Magis‘rate. This order implies 
no reflection whatgoever on the judicial inde- 
pendence of Mr. N. K. Ghose. 

N. | Case transferred. 


RANGOON HIGH COURT. = 
Letters Patent Appeal No. 1 of 1933. 
May 29, 1933. 

Pace, CO. J., AND Das, J. 
0. 5. ARUMUGAN CHETTYAR 
— APPELLANT 


Versus 
SITARAM— RESPONDENT. 
. Civil Procedure Code “Act-V of 1908), O0. XXI; 
rr. 2, 58 (6)—Attachment of decree—Adjustment not 
certified—Mere* fact of attachment, if sufficient to- 
recognize payment or adjustment. 


Merely because a decree has been attached, the 


court will not recognize a payment or adjustment of ' 


that decree if it has not been duly certified or record-~ 
ed under O. XX], r.2, Civil Procedure Code. 


Letters Patent Appeal from the decree, 
dated July 11, 1932, of the 
Court of Judicature at Mandalay, in 
Civil Second Appeal No. 48 of 1932 arising 
out of the order dated April 25, 1932, of 
the District Court of Mandalay in Civil First 
-Appeal No.8 of 1931. ` 

Mr. Sanyal, for the Appellant. 

Messrs. Atyangar and Mukerjee, for the 
Respondent. | 4 

Page, C. J.—This appeal be 
allowed. . p 

On April 25,1932, one Bindraban obtain- 
ed a decree ` for Rs. 282-1-0 against the 
respondent, Sitaram. On August 22, 1931, 
the appellant, who had been granted .a 


must 


_- @ ÊARUMUGAN oniirivar v. fpkrok. - 


_ in sub-r. (1) shall 
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decree against Bindraban for more than 
Rs. (00 applied in execution to attach 
Bindraban’s decree against Sitaram in 
execution of his decree against Bindraban. 


On September 5, 1931, a prohibitory notice . 


was issued to the court in which Bindraban 
had obtained his decree. against the res- 


pondent, Sitaram, by way of attachment - 


of that decree under O. XXI, r. 6, of the 


Civil Procedure Oode. 


Now, it was alleged by the respondent 


that on June 1, 1931, the decree that 
Bindraban had obtained against him had 
been fully satisfied by a payment to 
Bindraban of a sum of Rs. 250. That 
payment or adjustment has not been 
certified or recorded as certified under 
O. XXL r. 2. 


_ The question that arises in this case- 
is whether the appellant is entitled to` 


execu'e the decree in favour of Bindraban 
against the respondent, notwithstanding 


the alleged payment or adjustment of that - 


decree. 

Now, what rights had the appellant 
under O. XXI, r. 53 of the Civil Pro- 
cedure Code? Under r. 53 (1), (3), it is 
provided that “the- holder of a deeree 
sought to be executed by the attachment 
of another decree of the nature specified 
be deemed to be the 
representative of the holder of the attached 
decree and to be entitled to execute such 
attached decree in any manner lawful for 
the holder  thereof."" The right of 
the appellant, therefore, to execute Bindra- 
ban’s decree against the respondent was 
no more and no Jess than. the right in 
that behalf of Bindraban ‘Himself. . In the 
circumstances of the present case could 
Bindraban have executed the decree that 
he had obtained against the respondent? 
I-am clearly of opinion that he could. 
because that alleged payment or adjust- 
ment, even if proved, has not been certified 
or recorded, and under O. XXI, r. 2 (3) 
“a payment or adjustment, which has not 
been certified or recorded as aforesaid 
shall not be recognised by any court 
executing the decree.” It follows, therefore. 
thatinasmuch as Bindraban could execute 
the decree that he had obtained against 
the respondent, the appellant also could 
execute that decree against the respondent. 
It is, however, contended that the alleged 
payment or adjustment was effected on 
June 1, 1931, and before the attachment 
of the decree, and that such payment or 
adjustment, if proved, would afford a 
valid ground in law for resisting the 


* . B26” 
-attachment of the decree by the appellant, 
This cottention, however, 
sustained upon the footing that O. KAT, 
r. (1), (6) applies as well to an uncertified : 
and unrecorded payment or adjusment as 


mn toa payment or adjustment that had duly - 
been certified and recorded under O. XXI,- . versus ` < i 
“Tar SECRETARY or STATE vor INDIA - : 


1.2.” I can discover no reason for validat- 
ing an uncertified payment or adjustment 
under r. 53 (1), (6), andin my opinion, 
there is” no -justification for so doing 
having regard to the genesis of this sub-rule 
Prior to the insertion of sub-r: (6) in, 
O. XXI, r. 53, Civil Procedure Code, it had ` 
been held that after a prohibitory notice 
by way of attachment of a decree had’ 
been received by the court in which the -` 
decree had been passed the court: had-no ` 
jtrisdiction tò record a’ certified payment 
of adjustment of the attached decree duly 
made within the period prescribed in that ` 
behalf, even although the judgment-debtor : 
who had made the payment and effected : 
the adjustment was wholly unaware that the 
decree had already been attached : Gopal 
v. Joharimal (1). -It was provided, there- 
fore, under O; XXI, r. 53 (1) (6), inter alia 
` that “no payment or adjustment ` of. the 
attached: decres made by the judgment- 
debtor in: contravention of such order with 
knowledge thereof either through the court 
or otherwise, shall be recognized by any 
court 80 long as the attachment ` remains 
iù force.” -Such ‘being the object- andi 
effect of r. 53 (1), (6), there would be nọ, 
ground or- justification for: holding ‘that’ 
the court, merely ` because a. decree has‘ 
been attached, will recognize a payment 
‘or adjustment ' Cot ‘that’ decreé’ which' had: 
not been ‘duly certified or recorded under! 
O. XXI, T. 2, of the ‘Civil Procedure: . 
Code. 

For ce reasons the appeal is allowed, 
the decree passed. by Mosely, J., is set 
aside and the decree of the District Court 
restored. The appellant is entitled to his’ 
costsin all the courts, 
“Das, J.—I agree. | 

N. , Appeal allowed. 
‘ (1) 16 B. 522. : 
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- ALLAHABAD HIGH “COURT. 
F irst Civil Appeal No. 480. of 1939. 
N TAMAT ULLAH AND RACHHPAL SINGH, J y 


AND OTHERS—ÅPPLICANTS — APPELLANTS 
OPPOSITE Parry—REsPonDENT. 


Land: Acquisition Act (I of 1894), ss" 28 (2), 25 (2) 
(3)— Compensation - for . compulsory - acquisition — 


J 
yy 
2} 
¥ 


‘Nawab MOHAMMAD SAJJAD ALI KHAN ` 


Power of District Judge to disallow fifteen per cent, 9 


—S. 25 (2; (8;, if refer to compensation. 
‘The provisions of 8 23 (21, 


Land Acquisition Act, , 


are imperative and the District Judge has no discretion A 


to disallow 15 per’ cent, on the market value for 
compulsory acquisition. 


It is a statutory amount | 


of compensation in addition to the market value." and’ 
the District Judge has no “power to deprivea claimant - 


of ‘that amount, 
him for compulsory acquisition. Noris the right of 


the claimant fo receive 15 per cent. in -addition to- the’ 
market value dependent on his having previously 


claimed it. 


which is intended ‘te compensate , 


‘Section 25 (2) and -(3), Land. Acquisition Act, refer: 


te market value and not to compensation for com: 


pulsory acquisition whichi is to be awarded, in every . 


First- Civil Appeal from the decision of the 


Additional District J udge, Meerut, dated 
June 4, 1929. ae 
"My. 6. Muhammed Husain, for the Ap- 


pellants, 
Mr. Muhammad Ismail, 
vocate), for the Respondent: 


Judgment. —This is an appeal from the 
decree ofthe learned Additional District 
Judge of Meerut at Muzaffarnagar passed 
on @ reference made by-the Collector under 


(Government Ad- 


‘the Land Acquisition Act-The Collector had 


awarded Rs. 283-13-4 as compensation The 
learned Additional District Judge. found the 
market value ofthe land acquired to be 
Rs. 1,380-1-3. Accordingly he allowed that 
amount as compensation. 

He however, disallowed 15 per cent, on that 
amount under 8. 23 (2) of the Land Acquisi- 
tion Act. The present appeal is limited toa 
claim of Rs. 199-8-7, being 15 per. cent. on the 
market value for compulsory acquisition, 

It was not through an oversight on the 
part of the jigarned Additional District 
Judge that 15 per cent. for compulsory acqui- 
sition was not allowed to the oo era The 
learned Judge has ‘disallowed, as to 
-quote his own words, "they (the spleen) 
The learned Judge 
was apparently of opinion that 15 per cent. on 
the market value can be allowed only if a 
claim is made. therefor. The provisions 


‘of s. 23 (2) of Land Acquisition Act are 


imperative, andthe District Judge has no 
discretion in’ the matter, nor is the right of 
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-the claimant to receive 15 per cent. in ad- 
dition 10 the market value dependent on, 
his having previously claimed.it. ~ 

The learned Government Advocate has 
attempted to support the view of the learned 
Additional District Judge by.a reference : 
toa number of sections of the Land Acquisi, . 
tion Act. He points out that in pursuance 
of the notice issued under s. 9, Land 
Acquisition Act, the owner must give parti- 
culars of his claim. He relies on s. 25.(2) 
and (3) in support of his contention that: 
where the owner omits, without sufficient’. 
reason, to. ‘give particulars of his claim. on 
receipt of a notice under's. 9,.he is. not’ 
entitled to receive compensation. exceeding 
the amount, awarded by the Collector. If 
the appellants had-omitted’ to give parti-. 
culars of their claim` on receipt of notice: 
under s: 9, Land Acquisition Act.and thei 
learned J idge considered that there was no: 
sufficient reason for stich omission’.he should” 
not have allowed compensation exceeding’ 
the amount awarded by the Collector. ‘But! 
the learned Judge has awarded -Rs.- 1,330 
odd as against, Rs, 283.odd awarded by "the 
Collector. It is clear that this was not à 
case in which the ‘appellants omitted to: 
give particulars of their claim without. 
sufficient reason in ‘receipt of a notice. 
under s. 9. It must be, a, case in which: 
either they actually gave particulars of their! 
claim on receipt of. such notice, or if: : they, 
omitted to ‘make such ¢laim, there was some: 
reason to the satisfaction of the learned’ 
Judge for their omission to ‘give such 
particilars, “ -Itis impossible to “accept th 
hypothéses “that the learned Additional 
Judge disallowed 15 per cent. on the market 
value for compulsory acquisition ‘for the 
reason suggested by the learned Government 
Advocate, namely, that the appellants had 
omitted to give particulars of their claim 
without a sufficient reason. Moreover s. 25 
(2) and-(3)refer to market value and not to 
compensation for compulsory acquisition 
which’ is to be awarded in every case. 

- It seems to us that the learned Judge was: 
under a misapprehension as regards the law 
on the subject. He thought | that if a 
claimant does not specifically claim: 15 per 
cent. for compulsory acquisition, the same is 
not tobe added to the market value. Im 
this view, he was undoubtedly wrong. As 
-we have ‘already indicated, it is a statutory 
amount of compensation in addition to the? 
market value: and the District Judge has, 

a- Claimant of that! 
‘amount, res ‘is - intended: to compensate 
him for compulsory acquisition: ` 
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disputed lands, 


bop: 


For the-reasons stated above, this appeal; 
' must succeed. -Ib is accordingly elena 
4 with cos's. 


N. Order accordingly. 





` PATNA HIGH COURT. 
Second Civil Appeal No. 209 of 1930. - 
` May-13, 1931. 
A Row anp, J. 
MOHAN LAL JHA AND OTHERS ~ 
—APPELLANTS 5 


~ PLATNTIFES: $ 


VETSUS 5 

KAMESHWAR SINGH BAHADUR. oF 

DARBHANGA—Dsrenpant. =. 
RESPONDENT. E 

TAR ‘possession—Mere non- payment 
whether creates title to hold land. . 

Mere non-payment of rent will not create any title, i 
to hold land rent free by -adverse possession. Even. 
non-payment of rent coupled with a claim openly 
asserted for many years to hold rent free is not suffi- 
cient foundation for the acquisition of such a right by 
adverse. possession. J agdeo Singh v. Baldéo Singh (1) 
relied on, 

The presumption of a lost grant from long posses-, 
sion does not arise where the plaintiff sets upa definite’ 
case as to the grant and fails to establish it. 


Second -Civil Appeal from the decision . 
of the Stb-Judge, Purnea, dated cena 
ber 20, 1920. 

“Mr. B. P. Sinha, for the Appellant. 

Mr, Murari Prasad; for the Respondent. 

‘ Judgment.—The defendant-respondent 
is the landlord-and the plaintiffs are tenants: 
holding accérding to ‘the Record of Rights. 
19 bightis” ‘odd in village Ramnagore. For 
this area they pay no rent, and ‘the Record 
of Rights contains an entry in‘the remarks: 
column of gabil lagan. The>:plaintifis have 
sued alleging that this land forms part ofa 
rent fiee tenure created by the predecessor 
oi the defendant in favour of Deo Krishna 
Jha; an ancestor of the plaintiffs, The first 
Court decreed the suit, and the Subordinate. 
Judge on appeal has set aside that decision 
and dismissed the-suit, finding that the 
documents (Exs. 1 and 2) relied on by the 
plaintiffs are not shown-to refer tothe same 
property; further that the plaintiffs had not 

proved their genealogy and that long pos- 
session over the land which the plaintiffs 
had proved would-not establish any title to 
hold rent free by adverse possession, The 
points taken in appeal are that from the 
long possession of the plaintiffs without pay- 
ment of anyrent the lower Appellate Court 
should have drawn a presumption of a lost 
grant,or inthe alternative should have held 
that by long - possession the plaintifis had 
acquired an n indefeasible rént free title to tha 
Of the décisions dealing 


i of: - rent, 
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with the. question of presumption of a lost 
grant from long possession those that have 
been referred to are all instances in which 
no particulars of.the grant were forthcoming 
at the trial. In the present case though the 
grant itself is not forthcoming, the plaintiffs 
have given particulars to indicate that it 
was.a grant made in 1168 Fasli. They have 
specified the name.of the grantor and the 
grantee and have offered what may be call- 
ed secondary evidence as io the-grant it- 
self. Now when the Subordinate Judge has 
found, and this is a finding of fact, that 
the. plaintiffs have failed to establish that 
they are holding the lands’ in suit: under a 
grant falling within that description, I do 
not think that on the facts they can profit by 
the principle of presumption ofa lost grant. 
They made a definite case as-to the grant 
and failed to:establish it. = 

As-for the second paint, mere non-paymént 


of rent, it was conceded -would not create any. 


title to hold rent free by adverse possession. 
Even non-payment of rent coupled-with a 
claim openly asserted for many ye rs to hold 
-rent free does not appear to be a sufficient 
foundation for the acquisition of such a 
right by adverse possession. L 
that I can understand the Privy Council 
decision. in Jagdeo Singh v. Baldeo Singh (1) 
for in that case there were papers of 60 
years.old indicating that the tenants. were 
setting up a title and were considered. to be 
holding as malikanddars even at that. date. 


Nevertheless the Privy Council would not 
. allow that they could acquire title as. rent, 


free tenants by adverse possession. The 
result is that the-appeal fails and is dismiss- 
ed with costs. toate 

"ON. Appeal. dismissed. 

_ G) 71 Ind. Cas. 984: AIR 1922 P O 272: 49-1 A 499; 
2 Pat 38 3 P L-T 605; 36 O L J499, SoM LT 1; 


(1923). M W N 361; 27 C W N 925 45 MLJ 460° 
P. 0) 
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LAHORE HIGH COURT. 
_ Miscellaneous First Civil Appeal No. 812 
of 1932. 
April 25, 1933. 
: Appison, J. 
Musammat BHOLI— DEFENDANT - 
` APP4LLANT j 
| i versus 
PURAN SINGH AND orHers—PLAINTIFF— 
i RESPONDENTS: 

Civil Procedure Code (Act V of ` 1908), O. XLI, 
r. 19—Dismissal of appeal for default in depositing 
process-fees—Restoration— Negligence . of | Counsel's 
clerk, whether sufficient cause, . 


e 


BHOLE v. PURAN- SINGH: 


It is only thus. 


-ent cause for 
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The laches of an Advocate or the careless mistake ; 
of his clerk is not sufficient cause for the- restora- 
tion of an appeal dismissed for not depositing pro- 
ees fees: Maung. Than v Zainat Bibi (1), referred - 

Miscellaneous First Appeal from the order ; 
of the District Judge, Ferozepore, dated 
February 22, 1932.. ` 
‘ Mr. Bodh Raj.Sawhney,for the. Appel- 
ant. ; 

- Mr. Fakir Chand, for the Respondents, 

Judgment.—On June 8, 1931, the 
appeal of Musammat Bholi was dismis- . 
sed by the District Judge, Ferozepore, on- 
the ground that she had not paid’ process . 
fees and that she already had several. 
adjournments for this purpose and was, 
not entitled to another. On June :16, 
1931, she applied for the readmission of 
the appeal alleging as a ground that she, 
had given the process fees and a register- 
ed envelope to the-.clerk of her Counsel _ 
who. had failed to put them into court. 
The District Judge rejected this applica- 
tion and against his decision Musammat 
Bholi has instituted this appeal. 

She.had three opportunities to put in 
the process fees and on May 8, 193],. 
she was told that that was last opportunity , 
she would get.- Again she failed, It was 
argued, however, ' by her Counsel that she’ 
was entitled to a trial of the question as 
to’ whether she had not handed over the, 
fees to her Counsel’s clerk. This would , 
be so, if the doing of that act were suffici-, 
not depositing the -surm 
reguired. “This court and the Rahgoon 
Court-have both held that the laches of 
an Advocaté or the careless mistike of. 
his- clerk is not sufficient cause for the, . 
restoration of an appeal dismissed for. 
default: See for instance Maung Than v.. 
Zainat Bibi (1). The application for 
re-admission ofthe appeal has been made, 
under- O. XLI, r, 19, Civil Procedure Code,- 
and under this rule some applications for, 
re-admission of appeals dismissed for default , 
of appearance as well as for re-admission. 
of appeals dismissed for not depositing 
the process fees. If the laches ofa Pleader's- 
clerk is not sufficient cause in one class 
of dismissal it cannot be sufficient in the, 
other class legislated for in the same rule, 
She was, therefore, not entitled to an 
opportunity: to prove the allegation as. her, 
allegation in itself could not amount to. 
sufficient cause. > i Kr 

For the reasons given I dismiss the appeal : 
but make no order as to costs here, : 

A. Appeal dismissed, | 
(1) 92 Ind. Oas, 208; 3R 488; AIR 1926 Rang.50, 
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ALLAHABAD HIGH COURT. 
_ FULL BENCH. 
Second Civil Appeal No, 1517 of 1931. 
April 25, 1933. 

SULAIMAN, C. J. | MUKERII AND, Kina, JJ. 
RAM ADHAR AND ANOTHER—APPELLANTS- 
versus 
Musammat SUDESRA - RESPONDENT. ` 
Hindu Law of Inheritance (Amendment) Act (JI 
0 1929), s. 2—'Sister’, if includes half- -sister— Hindu 

Law—suecession. 

The word ‘ sister’ in s. 2, Hindu Law of 
ance (Amendment) Act, 1929, does not include. 
half-sister, either uterine or consanguine. 


Second Civil Appeal from the decision of 
the Addisional Sub-J udge, Benares, daicd 
August 31, 1931. 

Messrs. Ram N ama: Prasad and Kanhaiyia 
Lal, for the Appellants. 

a Mr. Shiva Prasad Sinha, for the Respond- 
ent. 


Opinion. — This is a reference to (a 
Full Bench. The questions to be decided 
are: "(1) Does the word ‘sister’ ins. 2, 
Hindu Law of Inheritance (Amendment) 
Act, II of 1929, include a half-sister? (2) If 
80, does it include both a half-sister by the 
same father and a half-sister by the same 
mother?” These are abstract questions of 
law and we, therefore, need not go into the 
facts of the case. The word “sister” in the 
English language ordinarily means a sister 
of the full blood. For, authority, see Mur- 
ray’s English Dictionary, 1919, edn. It 
“A female in relationship to another 


Inherit- 
a 


says: 
person, or . persons having the same 
parents”, Then it notes in smaller types: 


“Sometimes loosely used in the sense of 
half-sister, and in that of sister-in-law”. 
In the Concise Oxford Dictionary “sister” 
is stated to mean “daughter of the same 
parents” (also sister-german) or (strictly 
half-sister parent). This means that a 
sister must be the child of the same parents, 
but sometimes a halfsisteris also called a 
sister. Chambers’ Dictionary also gives 
the same meaning to the word “sister”. 
Thus, in plain English language a sister 
would not include a half-sister. 

In the Indian Succession Act (Act XXXIX 
of 1925), s. 27 ‘lays down that for purposes 


of: sucĉession under that Act- there is no 


distinction ‘between those who are related to 
a person by full blood and who are related 
to him by the-half blood. But this s.,27 
does not apply to Hindus:: sees. 23 of ‘the 
same Act. The fact that it was necessary 
to mention that; there. ¡was no distinction 
for purposes - of the, Andian Succession “Act 


of 1925, between a person of the half blood 


145—67 & 68 
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and a person of the full blood goes.to show 
that but for this enactment, there would be 
a distinction. This is by:way of a general 
observation based on the language | of the 
Act. If we lovk into the spirit of the Hindu 
Law as interpreted in those parts of the 
country -wherethe Mitakshara Law prevails, 
we shall find that a relation of the full 
blood excludes a relation of the half blood. 
If we hold that “sister” ins. 2 of Act II of 
1929 includes a half-sister, we shall be 
putting a sister and a half-sister in the 
same category. Further we shall be in- 
troducing a “half-sister” between the words 
“sister” and “sister’s son”. Further Act II 
of 1929 is an enabling Act w hich introduces 
‘certain persons as heirs who had no: ‘such 
place according tothe ordinary interpreta- 
‘tion’ of the Mitakshara Law. Unless we 
e have a clear reason to believe that the 
Legislature wasintroducing by implication 
‘a person not specifically mentioned as an 
herr, we have no right to give the word 
“sister” a wider meaning than it would ord- 
narily bear. 
. Again if we hold that a sister includes 
a half- sister, ihen there will be no reason to 
make a distinction between a uterine sister 
and a consanguinesister. Among the Hindus 
a woman on becoming a widow does not re- 
marry except under the enabling Act of 1850, 
and instances of. such marriages are 
very ‘rare. Ordinarily it. would be re- 
pugnant tothe notions of Hindus to recog- 
nize a womanas a sister who has not the 
same father as the person himself. She 
would, therefore, not beregarded as an heir. * 
For the reasons given above, we think that 
the Act should be construed strictly and we 
hold that the word “sister’’ does not in- 
clude a half-sister, either uterine or con- 
sanguine. The second question does not 
arise in view of our answer. Let this 
answer be returned to the Bench concerned. 
IN. Reference answered. 


MADRAS HIGH COURT. i 
Civil Revision Petition No. 1863 of 1930. 
April 27, 1931, 
KRISHNAN PANDALAI, J. 
Kilaru GANGATYA AND ANOTHER—- 
DEFENDANTS — PETITIONERS 
VETSUS 
Kilaru CHINA LINGAIYA—PLAINTIFF 
—OPFOSITE PARTY. 

| Stamp Act (II of 1899), 8. 2 (15,—Partition list not 
itself effecting partition but only an agreement to effect 
future partition— Whether an wstrument.of partition 
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—Stamp duty leviable—Madras Stamp Act (VI of 1922) 
Sch I (a), Art. 4e 

A partition list which does not itself effect any 
division, but is only an agreement for effecting a 
partition on terms agreed, is not an instrument of 
partition within the meaning of s 2 «15', Stamp Act, 
and is liable to stamp duty as an agreement under 
Art. 4, 8ch 1 (a), Stamp Act (Madras Act VI of 1922). 

Civil Revision Petition against an order 
of the District Munsif, Narasaraopet, dated 

October 24, 1930. 

Mr. V. Pattabhirama Sastri, for the 

Petitioners. 
_ dudgment.—The partition list is not 
an instrument of partition within the mean- 
ing of s. 2 (15), Stamp Act, because it did not 
‘itself effect any division as the agreement 
for a subsequent stamped and registered in- 
strument shows, but was an agreement for 
effecting a future partitionon the terms 
agreed. The document is liable to stamp 
duty and penalty as an agreement under 
Art. 4, Sch. 1 (a), Madras Act VI of 1922. 
The order of the District Munsif is varied 
accordingly. No costs. 


N. KA, Order varied. 


——— 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 399 of 1930. 
April 21, 1933, 

MUKERJI AND Youna, JJ. 
Musammat PANNA — PLAINTIFF — 
APPELLANT 
Versus 
RAM SARAN AND ANOTHER— DEPENDANTS 

: — RESPONDENTS. 

Basements Act (V of 1882), ss. 28, 29, 83— 
Damages-—Principles of recovering—Substantial inter- 
ference with physical comfort to be proved—Change 
in nature of roof of house— Alteration in mode of 
discharge of water from eaves— Original easement, if 
destroyed, . 

In an easement case damages may only be recover- 
ed if there has been substantial interference as des- 
cribed in explo. 2 to s. 33, Easements Act, 
and an injunction can only be granted when com- 
pensation might ba allowed under s 33 (2), that is, 
both in the case of an action for damages or 
for, an injunction simpliciter, it is necessary for tho 
plaintiff to show conclusively that there has teen 
substantial interference with physical comfort, 
etc. Lakhmi Narain v. Ram Bharose (1), Gajadar 
v. Kishori Lal (2)and,Paul v. Roson (6), relied 


on. 

Where a person altered the gabled roof of his 
house to a pucca flat roof and while formerly there 
was an established easement right to sprinkle water 
on the whole length of the eaves, after the altera- 
tion the water ofthe whole roof was discharged 
through one hole on to the defendant's land : 

Held, that the alteration completely destroyed the 
original easement and that it could not be said that 
there was any prescriptive right for the new condi- 
tion of affairs and the burden had not been increased 
substantially. - 


PANNA b. BAM BABAR. 
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Second Civil Appeal from a decision of 
ibe District Judge, Ghazipur, dated 
November 19, 1929. 

Mr. V.D. Bhargava, for the Appellant. 

Messrs. S. N. Verma, S. K. Mukerji and 
Prem Chandra Kaptan, for- the Respond- 
ents. 

Judgment.—This is a second appeal 
from the decision of the learned Subordinate 
Judge of Ghazipur. The action was for a 
mandatory injunction directing the defend- 
ant to remove a wall that he had built, on 
the ground thatit interfered with existing 
easements belonging to the plaintiff. There 
were two houses, the plaintiff's to the north, 
and the defendants’ to the south. Origi- 
nally the plaintiffhad a kutcha house with 
a gabled roof and she discharged water 
from her roof, therefore, both tothe north 
andtc thesouth. For this easement, that 
is, an easementto discharge half her water 
to the south she had acquired a prescriptive 
right. Some 15 years ago however, the 
plaintiff changed her kutcha house into a 
pucca house and instead of the gabled roof 
she erected a flat roof of her house. In the 
new roofthere was now only one hole which 
discharged allthe waterfrom the roof to- 
wardsthesouth. The plaintiff also claimed 
an easement forthe light of her room on the 
second storey of her house. The position as 
regards this second storey is somewhat 
obscure. The learned Judge does not come 
to adefinite decision whether an easement 
has been acquired for the light to this 
second storey or not. There is no finding 
whether the second storey has besn-built for 
the requisite period of 20 yearsor not. It is 
unnecessary however, for our purpose to send 


_ the case back for a decision on this point, as 


itis possible to decide this question on a 
point of the plaintiff who claims that she is 
entitledlaw. Taking the second easement 
first, assuming that she has proved the right 
tothe same quantity of light which she has 
always had in the room on the second 
floor. 

There were apparently two windows to the 
north, one tothe east and one tothe south, 
that is, one facing the defendant's land. 
The defendant has built his house right up 
against the house of the plaintiff so that the 
whole of the light of the window facing south 
has been obliterated. The learned Munsif 
finds in accordance with s. 33, expln. 2; 
Easements Act, that there is no material 
interference with the physical comfort of 
the plaintiff and that sheis not prevented 
from carrying on her accustomed business 
on the second floor by the erection of the 


a 


` compensation might 


{ 
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defendant's house and the blocking up of 
the window. The learned Judge in the lower 
Appellate Court comes to the same conclu- 
sion and upon this finding and the view 
taken on ss. 33 and 35, Easements Act, dis- 
missed the suit with regard tothis easement. 
The appellant contends, however, thats. 28 
(6), Easements Act, gives her an abso- 
lute prescriptive rightto the same quantity 
of light and air through the window 
which she has always had. Ifs. 28 remain- 
ed by itself this view of the law would 
undoubtedly be right. We have however 
to read ss. 28,33 and 35 together. 


Section 33 clearly enacts that a suit for- 


compensation for the disturbance of an 
easement only lies provided that the distur- 
bance has actually caused substantial da- 
mage to the plaintiff. Explanation 2 takes 
this matter further and defines what is sub- 
stantial damage and says substantial 
damage is that damage which 

“interferes materially with the physical -com-. 
fort of the plaintiff or prevents him from carrying on 
his accustomed business inthe dominant heritage 
as beneficially as he had done previous to instituting 
the suit.” 

Section 35 enacts that; . 

“an injunction may be granted to restrain the’ 
disturbance of an easement (a) if the easement is 
actually disturbed when compensation for such 
nin pebas might be recovered under this chap- 
er. 

It is clear therefore in our opinion that 
damages may only be recovered if there 
has been substantial interference as des- 
cribed .in Expln. 2, and that an 
injunction can only be granted when 
be allowed under 
s. 33 (2), that is, that both in the case of 
an action for damages or foran injunction 
simpliciter, it is necessary for the plaintiff 
to shòw conclusively that there has been 
substantial interference with her physical 
comfort, etc. This view ofthe case has 
been supported in Lakhmi Narain v. Ram 
Bharose (1) and Gajadhar v. Kishori Lal 
(2). The latter is a Bench decision. There 
is one casein Kunni Lal v. Kundan Bibi 
(3), where aSingle Judge decided the case 
onthe view that s. 28 alone was ‘enough 
and that a plaintiff had an absolute right, 
quite apart from damage, to an injunction. 
In that case however we note that ss. 33 
and 35, Easements Act, were not discussed. 
We may further note that- the English 
Law on this is substantially the same and 
has been considered in Cols v. 

(1) 97 Ind. Cas. 500; AIR 1926 All. 764. 
ag 28 Ind. Oas 962; AI R1915 All 151;183 ALI 


5. 
mY 2A KA W N 1907, 175; 4AL J 
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Home (4) and Jolly v. Kine (5) 
and also in Paul v. Roson (6), the last deci- 
sion being a decision of the Privy Council, 
the English Law being applied to Calcutta. 

With regard tothe claimin respect of 
the other easement, namely, the right to 
discharge water, the learned Judge in the 
Court below has come to a correct decision. 
The whole nature ofthe easement by the 
alteration of the gabled roof to a pucca 
flat roof has been completely changed. 
Formerly there was aright to sprinkle water 
the whole length of the eaves on one side of 
the house. The right tothat easement was 
established. Now the water of the whole 
roof is discharged through one hole on to 
the defendant’s land. A change of this 
character completely destroys the original 
easement, and it cannot be said that there 
isany prescriptive right for the new condi- 
tion of affairs and the burden has not been 
increased substantially. The claim there- 
fore onthis head must also be dismissed. 
The appeal on both points having failed, is 
dismissed with costs. 

A. Appeal dismissed. 

(4) (1904) A 0179; 73 L J Ch. 384; SOL T 687; 20 
T L R475; 53 WR 30, 

(5) (1907, A O1;23TLR1;76LI Ch.1; 518 J 
11: 95 L T 658, 

(6) 24 Ind. Cas. 300; A I R 1914 P O 45,411 A 
180; 42 O 46; 18 O W N 933; 27M LJ17;1 LW 
561: 16 MLT 204; (1914) M IW N 63; 12 AL J 
eoj 16 Bom. L R 803; 200 L J 353 


MADRAS HIGH COURT. 
Civil Revision Petition No. 407 of 1928. 
July 14, 1931. 
ANANTAKRISHNA AYYAR, J. 
KANDASWAMI CHETTIAR— 
PETITIONER 
VETEUS 
A. R. M. ANNAMALAI CHETTIAR— 
Opposite PARTY. 

Civil Procedure Code (Act V of 1908), 3. 55— 
Surety bond -Construction of—Undertaking to be 
surety until adjudication and discharge of judgment- 
debtor—Dismissal of application for discharge— 
Liability of surety, if subsists—Provincial Insolvency 
Act (V of 1920), s. 41 —Insolvency proceedings—-Con- 
tinuance of, till discharge is obtained. : 

K. defendant in a suit was arrested in execution 
of that decree. C executed a surety bond depositing 
the decree amount in court as security for the due 
presentation of an insolvency petition by K within a 
month of date, C also undertook to produce K either 
before the court or before the Official Receiver until 
he presented the petition and was adjudicated and 
discharged. He also agreed to make the amount 
deposited liable for the decree debt if K failed to 
present the insolvency petition within a month of 
failed to produes K when .so ordered by the court 
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in the execution proceedings. K applied to be ad- 
judicated an insolvent. He was directed to apply 
for discharge. The court dismissed the application 
relying on the report of the Official Receiver that the 
outstandings shown were unrealizable and that a 
large credit of over Rs 500 was given to a woman 
without any security. After this C, the surety filed 
an.application praying that he may be discharged 
from his liability under the surety bond : - 


* Held, that the words of the surety bond were clear 
that the liability enured - not onlr till an application 
for discharge was filed-but till there was actual dis- 
charge; thatthe wording ofthe bond was within the 
scope of s. 45, cl (4), Oivil Procedure Cede, and that 
as no order of discharge had been passed, the surety’s 
application was premature and he was not at that 
stage entitled to the relief claimed by him. Janki 
Das v. Ram Partab (1) and Aishan Biv. Mahabir. 
Parshad (2), referred to. 

The insolvency proceedings do not end on mere 
adjudication. The insolvent’s presence and help 
would be greatiy needed so long as the estate has not 
been fully administered, but continues to be in the 
hauds of the Official Receiver Simply because the 
judgment-debtor has been adjudicated insolvent and 
he hasapplied for discharge, it cannot be said that 
the proceedings in insolvency have terminated ; and 
so long as..the insolvency proceedings are really 

- pending and so long as no order of discharge has 

been obtained the surety should be under an’ obliga- 

tion to produce the judgment-debtor whenever called 
upon to doso by the court. i : 
“ Civil Revision Petition against an order 

' of the Sub-Judge, Tuticorin, dated Sep- 

tember 7, 1927. 


Mr. 4. S. Ramabhadra Ayyar, for the’ 


Petitioner. | 
Mr. K. Venguswami Iyer, for the Opposite 
Party. `. 
Judgment.—Kulandavelu Chettiar de- 
fendantin S. C. Suit No. 1319 of 1932 on 
the file of the Sub-Court, Madura, was 
arrested in execution of that decree. 
Then: the present petitioner Kandaswami 
Chettiar executed’ a surety bond the con- 
struction of which is. in dispute before 
me. Thesurety bond is dated September 
24, 1923, and the relevant portion is as 
follows ; 
` “The said Kulandavelu Chettiar has been brought 
- under arrest before the court." The said Kulandavelu 
Chettiar intends to present an insolvency petition 
within one month from this date Ihave deposited 
the decree amount in court as security for the due 
presentation of the insolvency petition, and, until its 
disposal, I shall hereby undertake to produce the 
said Kulandavelu Chettiar either before this court 
or before the Official Receiver until he presents the 
insolvency petition and is adjudicated and discharged, 
lf thesaid Kulandavelu Chettiar fails to present the 
insolvency petition within one month from this date 
or if I fail to produce thesaid Kulandavelu Chettiar 
when soordered by the court in the course of those 
proceedings or in execution, hereby agree to make 
the deposit amount liable for the decree debt of the 
said Kulandavelu Ohettiar.” 4 
Kulandavelu Chettiar applied in I. P. 
No. 12"0f 1923 to be adjudicated an in- 
solvent; He was-directed.to apply for dis- 


KalDAswamt cHettian d. A. ft. M. ANNAMALAI Guefitip, | 
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charge by December 17, 1926. Subsequent- 

ly he applied for his discharge. . The court, 

however, dismissed the application relying 

on the report of the Official Receiver that 

the outstandings shown were unrealizable 

and that a large creditof over Rs. 500 was 

given to a woman without any security. 

After the said order refusing tou grant a 
discharge to the insolvent, the surety 
filed the present application on May ‘4, 1927, 

praying that he may be discharged from 

his liability under the surety bond. The 

learned Subordinate Judge has dismissed 

the application on the ground that the 
surety bond stipulates that the surety is 

liable until a discharge is obtained ; and 

as no discharge has been obtained the 

learned Subordinate Judge held that under 

the terms of ihe surety bond the surety was 

not entitled to the relief claimed by: him. 

Thesurety has accordingly filed the present 

revision petition tothe High Court. On his. 
behalf it was argued by his learned Advo- 

cate that on a proper construction of the 

surety bond it must be held thatthe obliga- 

tion subsisis only so long as anapplication 

for discharge has not been fited; and in 

support of that argument an unreported 

decision of a Bench of this Court was strong- ° 
ly relied upon. Iam unable to agree with, 
that contention. In my view, the words of 

the surety bond in the present case are clear 

that the liability enures not only: till an 

application for discharge is filed- but till. 
there is discharge. I have - already quoted. 
the relevant portion of the surety bond. It 

clearly says “until he presents the ingol- 

vency petition and is adjudicated and dis- 

charged.” I am therefore unable to agree: 
that the surety’s obligation ceased the mo- 

ment the application for discharge was filed 

by the insolvent. The unreported case- 
relied. upon by the learned Advocate for 

the petitioner, namely, A. A: A. O.No. 224° 
of 1927, does not apply to the facts of the 

present case. The wordings ‘of the surety 

bond in that case were: 

“this surety bond shall remain operative until the 
above insolvent shall put in a discharge application 
and an order is passed therein.” K i 

The learned Judges held that the moment 
a discharge application was filed and an order 
was passed the surety's obligation under 
his bond ceased. The bond in that case did 
not specify that the obligation was toenure 
till discharge was obtained.. It, therefore, 
seems tome that the unreported judgment 
is not mee poh cah 6 having regard tothe 
wordings of the surety bond before me. 
Then it was argued that so ‘much of the 
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surety bond as contained any provision out- 
side s, 55, Civil Procedure Code, should be 
taken tobe ultra vires and’ not enforceable 
in those proceedings and. reliance was 
placed on Janki Das v.. Ram Partab (1) and: 
Aishan Bi v. Mahabir Parshad (2). The 
answer to this contention will largely depend 
upon the interpretation of s, 55, el. 4, Civil 
Procedure Code. That clause is to the 
following effect : x 

“Where a judgment-debtor expresses his intention 
to apply to be declared an insolvent and furnishes 
security, to the satisfaction ofthe court, that he will 
within one month so apply and that he will appear 
when called upon, in any proceeding upon the ap- 
plication or upon the decree in execution of which he 
was arrested, the court may.release him from arrest, 
and ifhe failsso to apply and to appear, the court 
may either direct the security to be realized or com- 


mit him to the civil prison in execution of the 
decree.” 


It will be seen that the section contem- 
plates a security bond to bein order if it 
contained words to the effectthat the judg- 
ment-debtor would appear when called 
upon “in any proceeding upon the applica- 


tion”, etc., the application contemplated. 


being the application for insolvency. In 
my view the wordings of the present 
bond are, on a proper construction, within 
the scope of s. 55, cl. (4). I construe the 
words: 

“If 1 fail to produce the said Kulandavelu Chettiar 


when so ordered by the courtin the course of these 
proceedings,” 


to mean that solong as the insolvency pro- 
ceedings are in force and are pending in 
court, the judgment-debtor - insolvent— 
shall, when called upon, appear before the 
court and ifhe should commit default the 
surety's liability should continue. Therefore, 
as I construe, the- surety bond in question, 
the clause in question is not beyond the 
scope ofs.55 ofthe Code. Then it was 
argued that having regard to the fact that 
the opposing creditor has not really taken 
any active stepsin the course ofinsolvency, 
he should not be heard to argue against the 
prayers in the surety’s ‘application. For 
my part I cannot understand the conduct of 
the opposing decree holder in this case, But 
the question before me is not whether his 
conduct is up tothe high water-mark or not, 
but whether having regard tothe wordings 
of the surety bondand to the fact that no, 
order of discharge—absolute or conditional, 
—has been obtained by the insolvent, the 
surety is entitled to the relief claimed in. 
this application at present. Sections 41, 42 
and 43, Provincial Insolvency Act, have’ 
1) 16 A 37; (1893) A W N 203. 


2) 118 Ind. Oas. 438; A I R 1929 Lah. 262; Ind. Rul. 
~ (1929)-Leh, 774; 30 P L R595, Ly 
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been referred to. Discharge may be either 
absolute or conditional. And any order of 


‘discharge, however conditional it might be, 


would, according to..my construction of the 
surety bond, be enough to discharge the 
surety from the obligation of his bond. But 
unfortunately for the surety no order of 


_discharge—not even a conditional discharge 


obligations under the surety bond cease. 


> 


—has been passed in this case, That being 
so according to the terms of the bond, his 
application is, I think, premature and he is 
not at present entitled to the relief claimed 
by him. 

Finally it was contended that all that the 
surety can be called upon to do under the 
terms of his bond at present is thatthe in- 
solvent should be asked to appear beforethe 
court, and if the surety manages to produce 
the insolvent before the court, the learned 
Advocate for the petitioner argues that wW 
am unable to agree wita that contention, 
however muchI might sympathize with the 
surety having regard to the circumstances of 
the case. The insolvency proceedings do not 
end on mere adjudication. The insolvent’s 
presence and help would be greatly needed 
so long as the estate has not been fully ad- 
ministered, but continues to be in the hands 
of the Official Receiver. Simply because 
the judgment-debtor has been adjudicated 
insolvent and he has applied for discharge 
(which application has not been granted), 
it cannot be said that the proceedings “in 
insolvency have terminated; and it seems 
to me that so long as insolvency proceedings 
are really pending andso long as according 
to the terms of the surety bond in question 
no order of discharge has been obtained the 
surety should be under an obligation to 
produce the judgment-debtor whenever 
called upon to do so by the court. That 
being so, I am unable to grant the request of 
the surety in the present case, I therefore, 
dismiss this revision petition; but having 
regard to the conduct of the decree-holder, 
who now opposes the petition, I think this is 
a proper case in which I should decline to 
give him his costs of this petition. 


N. K-N. Petition dismissed, 
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ALLAHABAD HIGH COURT. 
Privy Council Appeal No. 34 of 1932. 
February 4, 1933. 

Moxzry, Aora. C. J., AND KING, J. 
Babu JAIPRATAP NARAIN SINGH 
AND OTHERS— PLAINTIFFS—APPELLANTS 


VETSUS 

Babu RABI PRATAP NARAIN SINGH 

AND ANOTHER—DEFENDANTS——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 104, 106, 109 
—Dismissal for default of first appeal—A pplication to 
restore—Dismissal of—Application for appeal to 
Privy Council, whether maintainable—‘ Final order 
passed on appeal”, meaning of. 

Where after a first appeal had been dismissed for 
default on the Counsel stating that he had no in- 
structions and an application for restoration had 
also been dismissed, an application for leave to appeal 
to the Privy Council was made: 

Held, that although the order dismissing the ap- 
plication for restoration was passed by the High 
Oourt on its appellate jurisdiction, it was not a “final 
order passed in appeal” within the meaning of 
g. 109 (c), Civil Procedure Code 

By the expression “final order passed on appeal” 
is understood an order made as the result of an 
appeal filed before the High Court. 

- Mr. S. B. Johari, for the Appellants. 

Messrs. K. Varma and V. D. Bhargava, 
for the Respondents. 


Judgment.—This is an application for 
leave to appeal to His Majesty in Council in 
the following circumstances. First Appeal 
No. 148 of 1928 in which the applicants 
were the appellants came up for hearing 
on April 13, 1932. Onthat date it was dis- 
missed for default asthe learned Counsel 
stated that they had no instructions. An 
application was made for restoration of the 
appeal and hearing of it, but this appli- 
cation was dismissed on June 21, 1932. 
The present application is directed against 
that order of June 21, 1932, and it iscon- 
tended that the applicants have a right to 
proceed before His Majesty in Council by 
way of appeal. 


It is argued thats. 104 of the Civil Proced- 


Code and O. XLII, of Sech. I of the same 
Code do not indicate any court to which 
an appeal would ordinarily lie and, there- 
fore, an appeal must lie from the High 


Court's order to His Majesty in Council. | 


This argument, however, does not take 
notice of s. 106 of the Civil Procedure Code 
which says that an appeal from an order 
would lie tothe court to which an appeal 
would lie from the decree in the suit in 
which such order was made and where such 
order is made by a court in the exercise of 
appellate jurisdiction, then to the High 
Court. No mention is made in s. 106 of an 
_appeal being filed to the Privy Council 
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where an order complained against is 
passed by the High Court. It was then 
argued that an appeal would lie under 
s. 109 of the Civil Procedure Code inasmuch 
as it is a final order passed in appeal and 
inasmuch as it is a case which ought to have 
been certified as a fit one for appeal to His 
Majesty in Council. 

As regards the earlier argument it seems 
to us that the order complained of was not 
passed “on appeal.” No doubt the order 
was passed in our appellate jurisdiction 
but it was not passed “on appeal.” By the 
expression “final order passed on appeal”, 
we understand an order which was made 
as the result of an appeal filed before the 
High Court. The last argument is whe- 
ther this is a case which should be certified 
to bea fitone for appeal to His Majesty in 
Council. We have heard the learned Coun- 
sel for the appellants and we cannot per- 
suade ourselves to take the view urged by 
him. The question for determination was 
whether, in the circumstances of the case, 


the appellants were justified in not pay- 


ing fees tothe Counsel and thus to en- 
able them to arguethe appeal. It wasa 
question to be decided on-facts disclosed 
in the affidavits of the parties and the 
matter was decided on the evidence before 
the court. No general question of law is 
involved. Inthecircumstances we are not 
able to certify the case as a fit one for 


appeal. Theapplication is dismissed with 
costs. 
N.-A. 


Application dismissed. 





MADRAS HIGH COURT. f 
FULL BENCH. 
Second Civil Appeal No. 875 of 1929. 
January 17, 1933. 4 
RAMESAM, ANANTAKBISHNA A1YAR AND 
CORNISH, Jd. 
SOUNTHARAPANDIAN AIYANGAR 
AND OTHERS—PLAINTIFES - 
APPELLANTS 
: VETSUS 
PERIAVEERU THEVAN AND OTHERS 


— DEFENDANTS — RESPONDENTS. 

Hindu Law -Adoption—Hindu father 
after death of kis only wife— Right 
to inherit her father's estate. 

Where after the death of the only wife of a Hindu, 
he adopts a son, the adopted son becomes the son 
of that wife and inherits as such to her father's 
properties. Sundaramma v. Venkatasubba Ayyar 
(1), firmed. 

[Case law reviewed.} 


Second Civil Appeal against the decree 
of the Court of the Subordinate Judge, 


adopting 
of adopted son 
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Ramnad at Madura in A. S. No. 22 of 1927 
(A. S. No. 422 of 1926, Ramnad District 
Court), preferred against the decree of the 
Oourt of the District Munsif, Paramakudi, 
inO.S. No. 1108 of 1924. 

Sir A. Krishndswami Aiyar, The Advo- 
cate-General and Mr. N. Rajagopala Aiyan- 
gar, for the Appellants. 

Mr. R. Kesava Aiyangar, for the Respond- 
ents. 

Ramesam, J.—The facts of the case are 
simple.: One Pandi Aiyangar died in 1890 
leaving his widow Pichai Ammal and 
daughter Kothai Ammal. Kothai Ammal 
was married to one Doraiswami Aiyangar. 
She predeceased her mother in 1900 leav- 
ing a male child who died shortly after. 
PichaiAmmal died in 1923. Meanwhile, 
on May 26, 1910, Doraiswami Aiyangar 
adopted the 2nd defendant Alwar Aiyangar. 
The 2nd defendant claims to succeed to the 
property of Pandi Aiyangar on the death of 
Pichai Ammal on the ground of his being 
related as daughter's son to Pandi Aiyangar 
by reason of his adoption. The plaintiffs 
are persons who would be reversioners to the 
estate of Pandi Aiyangar if the 2nd defend- 
ant cannot claim by reason of his adoption. 
Both the lower Courts found in favour of 
the adoption and dismissed the plaintiffs’ 
suit. When the case came on before our 
learned brother Sundu:uu Chetty, J., he 
referred the caseto a Bench of two Judges 
noting that the decision in Sundaramma v. 
Venkatasubba Ayyar (1) is in favour of the 
respondent but the view of Devadoss, J., in 
Venkatasubba Aiyar v. Sundaramma (2) 
which was reversed in that decision on 
Letters Patent Appeal, is in favour of the 
appellant. Healso referred to Veeranna v. 
Sayamma (3) as possibly against the sug- 
gestion that the adoption will relate back to 
Kothai Ammal’s lifetime. He referred the 
case to a Bench of two Judges who referred 
toa Full Bench. 

The decision in Veeranna v. Sayamma 
(3) in my opinion does not give any trouble; 
nor is there any need to rely on any theory 
ofthe adoption relating back to Kothai 
Ammal’s lifetime. When Pichai Ammal 
died in 1923 and when succession to the 
estate of Pandi Aiyangar opened, the 2nd 
defendant was in existence. Ifhe can be 
regarded asthe daughter's son of Pandi 

“(1) 97 Ind. Cas 145:49 M941; 51 M LJ515; AI 
R 1925 Mad. 1203; (.926) M W N 78. 

(2) 85 Ind. Cas 318° 48 M L J 126: A I R 1925 Mad. 


340; 20 L W 925, 

a 118 Ind Cas, 821; 52 M 398; 56 M L J 401; A I 
Be 29 Mad 296; 29 L W 309; Ind. Rul (1929) Mad. 
03. ; i 
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Aiyangar at the time, he can succeed tothe 
property ; if he cannot be so regarded hig 
claim has to be negatived. I do notsee any 
need todate the adoption back to any 
earlier period. 

The learned Advocate-General who ap- 
pears for the appellant contended that the 
2nd defendant cannot be regarded as the 
daughter's son of Pandi Aiyangar, because 
he cannot be regarded as the son of Kothai 
Ammal. Hecontends that because Kothai 
Ammal died in 1900 and the adoption was 
made in 1910 Alwar cannot be regarded as 
the son of Kothai Ammal. His contention 
is that where a boy is adopted by a male, 
only the wife who was then in existence and 
who took partin the act of adoption along 
with her husband can be regarded as the 
mother. Therefore, in the case of an 
adoption by a widower the adopted boy 
has no mother. Neither the predeceased 
wife (nor, if there were more, any one of 
them) nor any wife whom he marries sub- 
sequent to the adoption can be the mother 
of the adopted boy. This is the primary 
argument. He develops this primary argu- 
ment by pointing out somé difficulties if 
the opposite view is adopted. He puts the 
question,—if the opposite viewis upheld 
which of the predeceased wives, when there 
were many, should be regarded as the 
mother and similarly which of the sub- 
sequently married wives if there are more 
than one should be regarded as the mother ? 
In my opinion, the difficulties in working 
out the details of the opposite view are not 
strictly relevant though they may be used 
in support of an argument showing its in- 
convenience. Those difficulties do not arise 
inthe present case, for Doraiswami Aiyan- 
gar had married only one wife. In my 
opinion, therefore, the appellant must suc- 
ceed on the strength of his primary argu- 
ment, namely, only the wife that actually 
participates in the adoption can be regarded 
asthe mother and the difficulties in the 
acceptance of the opposite view need not 
at this stage bereferred to. If the main 
argument be found to be correct, without 
adverting tothese difficulties the appellant 
succeeds. Butif the mainargument cannot 
be upheld, the further possible difficulties 
ina case of plurality of wivesdo not arise 
in thiscase. Iwill, therefore, proceed to 
to consider what I describe as the main 
argument of the appellant. He concedes 


‘that when a widow adopts, the adoption 


enures to the benefit of the deceased husband. 
But he arguesthis analogy does not apply 
when a widower adopts and the adoption 
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by the widower does not enureto the benefit 
of the deceased wife. The reason for this 
distinction according to him is that whereas 
the theory of the Hindu Law and the Hindu 
Social System is that the husband even 
after his death survives inhis wife, there is 


no such theory thatthe wife when she dies ` 


survives in her husband and, therefore, only 
the wife of the adopter who actually parti- 
cipates can be the mother. Now, the object of 
adoption is to have a substitute for a 
natural born son. Accordingly the theory 
of Hindu lawyers has always been that 
apart from the fiction of the adoption itself, 
the adopted son should be ascomplete a sub- 
stitute for the natural born son in all respects 
as one can possibly make: Vide Nagindas 
Bhagwandas v. Bachoo Hur Kissondas (4) 
In other respects, except forthe fact of his 
birth, he should occupy the position ofa 
natural born son; there should be nothing 
extraordinarily peculiar or unnatural about 
him. One of the mos: Inevitable features 
about every human being isthat he must 
have two parents, i. ¢., a father and a 
mother. Similarly every adopted son 
should have 'an adoptive father and an 
adoptive mother and if there is no difficulty 
in pointing toan adoptive mother of the 
boy, one ought to do so unless there is 
something inthe texts ofthe decisions com- 
pelling us tohold thatonly the person who 
actually participated in the adoption 
can be regarded as the mother. As already 
mentioned, the decision in Sundaramma v. 
Venkatasubba Ayyar (1), of Phillips and 
Madhavan Nair, JJ., is against the appel- 
lant. But the appellant attacks the correct- 
ness of thatjudgment on the ground that 
the learned Judges have not given full 
weight tothe verse in the Dattaka Mimam- 
sa, S. 6 verse 50, have not properly con- 
strued the passage, and have given undue 
weight tos.], verse 22 ofthe same book.. 
I will first refer to the former passage 
because this furnishes the main ground 
of the appellant’s argument. The verse 
runs thus : 

“The forefathers of the adoptive mother only are 
also the maternal grandsires of sons given ete” 
Here the original for the word ‘adoptive 


mother’ is ‘Prathigrahithriyamatha’. Now 
the etymological meaning’ of the word 
Prathigraha is undoubtedly taking or 


receiving. Asalladoptions begin with a 
taking ora receiving, once the adopted 
(4) 32 Ind Oas *03;-43 1A 56. 40 B 270 at p, 288: 
30 ML J 193; AIR 1915 PO4L HMA L J185 
3 1: W 250: 19 ML T 193; 18 Bom. LR 172; (191 
ys Waa 20L J 395; 20 OWN 
P ki a 
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boy becomes amember ofthe adopting, 
family, the members of the family may be 
described as adoptive father,adoptive mother 
adoptive grandfather and 0 on and all these 
inay be described as Prathigrahithri father, 
Prathigrahithri mother and so ‘on, such 
expressions being merely one method of 
describing the adoptive father and adopt- 
Ive mother and not necessarily involving 
that the particular relation is thé person 
whohas taken. At present I only indicaté 
that the etymological meaning may not 
be the strict construction of thé term. 
We have to see therefore whether the phrase 
inthe verse of Dattaka Mimamsa should 
betaken in the etymological sense or 
generally in the sense of an ‘adoptive 
mother. Now it is ` noteworthy that this 
text whenever it has been translatéd has 
always been translated with the word 
“adoptive mother” and not “receiving 
mother.” The first translation was by Mr. 
D. Sutherland who. translates it in that 
way. His translation is to be’ found -in 
Stokes’ Hindu Law books. In Uma Sankar 
Moitra v. Kali Komur Mozwmdar (5), 
Mitter, J., delivered theleading judgment. 
At p. 260* he discusses verses 50 to 53 
of Dattaka Mimamsa. Section 6, rerse 53, 
refers to the theory underlying the adop- 
tion, namely, that there must be asubstitute 
for the legitimate son. Then referring to 
verses öland 52it was pointed out that the 
author says there isno difference between 
the adopted and the legitimate son in res- 
pect of his relationship tohis adoptive 
father's family etc. At’ p. 261* finally 
Mitter, J., gives Mr. Sutherland’s translation 
of verse 50 without any amendment of thé 
translation asthe learned Judge has pre- 
viously done in the case of verse'53. But 
apart from the translation ofthe particular 
verse, one may perhaps look at the context 
in whichthe passage occurs. The author 
was discussing the effectsof an adoption. 
In the previous verses he was referring to 
other kinds of affiliation, such as Dvayamus- 
hyana and Krittrima, etc., and he refers to 
the adoption strictly so-called as Sudha 
Dattaka, i. e., absolute adoption, and is 
contrasting the effects of the other kinds of 
affiliation with the strict kind of adoption 
and he points out that the adopted boy is 
completely severed from his natural family. 
The object of the verses is to say that he 
isa perfect substitute for a legitimate son, 
that he has nothing more to do with his 
natural family and he becomes related to 
(5) 40 256: 70 LR 145 
*Page of 6 O—|Hd.} 
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all the members ofthe adopting family as 
ifhe we.e born there. The text clearly 
showsthat the phrase ‘Prathigrahithriya- 
matha’ was used in the sense of an adoptive 
mother and notin ils etymological sense. 
The decision in Uma Sankar Moitra v. Kali 
Komul Mozamdar (5) which established the. 
right of the adopted son to succeed to the 
other relations of the adoptive mother was 
affirmed by the Privy Covncil in Kali 
Komul Mozumdar v. Uma Shankar Moitra 
(6). In Bhattacharya’s Hindu Law, Vol. I, 
p. 357 this verse of Daitaka Mimamsa 
was quoted and after translating thus 
“only the forefathers of the mother that 
accepts in adoption are also the maternal 
grandsires of the son adopted and 
the rest” the learned author observes: “In 
the above passage the word eva (only) in 
meant to exclude the paternal ancestors 
of the natural mother.” Who the ancestors 
are we have to find otherwise, not certain- 
ly by the use of the word ‘Prathigrahithrv’ 
in this verse. Ifa wife of the adopter and 
her father can be regarded as adoptive 
mother and adoptive maternal grandfather, 
they are the only mother and maternal 
grandfather. That is what the verse says 
and the natural mother and natural 
maternal grandfather should be entirely 
forgotten. Simply because the verse uses 
the wor. ‘Prathigrah thi?’ in attempting to 
say so, i. e. in atlempting to exclude the 
natural ancestors, we are not to infer that 
the receiving mother only can be the adop- 
tive mother and no other. But there is 
another way of approaching the question 
and of testing whether the word ‘Prathi- 
grahithrv’ must be regarded -as used in its 
etymological sense. Even where the adop- 
tive father is referred to in Dattaka 
Mimamsa he isreferred to as ‘Prathigraht- 
thri and one may argue that as it is not 
always a male that takes the boy in 
adoption because a widow can also adopt, 
the word ‘Prathigrathithri' is not used in its 
etymological sense but used in a general 
sense of an adoptive father. But the ap- 
pellant objects to this inference that ac- 
cording tothe doctrine of Dattaka Mimamsa 
a widow cannot adopt atall and itis by 
reason of other texts accepted by custom and 
judicial decisions that the widow can adopt 
in Southern India and in some other pro- 


vinces. In fact, the strict: view of the 
Dattaka Mimamsa is still followed in 
Mithila. I therefore turn to the Dattaka 


Chandrika to see ifI can get a similar 


(6) 10 I A 138; 10 O 232; 4 Sar. 458 (P ©)... 
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argument from that work. There also in 
s. 3, verse 17 the adopted son is referred 10 
as the Sudha Dattaka, absolute adopted 
son, in contrast to other forms of affiliation 
and it was said that he offers oblations to 
the father and the other ancestors of the 
adoptive mother only. This passage cor- 
responds to 8. 6, verse 50 of the Dattaka 
Mimamsa and uses the same word ‘Prathi- 
grahithriyamatha’. But it cannot be said of 
the Chandrika that an adoption by a 
widow is prohibited. In s. 1, verse 31, 
Dattaka Chandrika expressly quotes the 
text of Vasishta:— ` 5 


- © Let not a woman either give or receive a son 
unless with the assent of her husband”. 

In verse 32 he proceeds tosay that where 
there is no prohibition the assent is implied 
and for this purpose he relies on the text 
of Yajnavalkya. This text of Yajnavalkya 
and this interpretation by the Dattaka 
Chandrika are accepted in Bombay, among 
the Nambudris of Southern India and so on. 
Vide Vasudevan v. Secretary of State (7). 
Anyhow it is clear that Dattaka Chandrika 
expressly contemplates adoption by a widow 
and it always refers to an adoptive father 
by describing him as ‘Prathigrahithri’, It 
is clear that the word is not used in its 
etymological sense but in a general sense: 
Vide vèrses 14 to 17 of s.3. The learned 
Advocate-General then argues that the 
Privy Council have decided the case in 
Annapurni Nachiar v. Forbes (8) in the 
way they did because of the word 
‘Prathigrahithr’ in the texis. I will now 
examine this contention. First, I take up 
the judgment of the High Court in Anna- 
purni Machiar v. Collector of Tinnevelly 
(9). At p. 281* Best, J., says:-- _ 

“It is ditticult to understand why he should have 
no discretion in selecting one of his wives to join 
with him in making an ‘adoption during his life. 
time.” : a ue 

Again at p. 28924; — ; 

“The fact, that adoptions! under the Hindu Law 
are for the benefit of the man and can be made 
independently of any wife, does not appear to be a 
circumstance from which it can be inferred that the - 
man isnot at liberty to select one of several wives 
to bethe receiving mother of the boy to, be adopt- 


At p. 283* Shephard, J., says; - 

“Tt was conceded bo Mr Bhashyam Aiyangar, that 
the act of adoption inasmuch as it concerns the 
husband may be performed independently of his wife. 
Her consent is unnecessary. Neverthelesa she, if she 
is the only wife, undoubtedly comes to be regarded ag 

i) 11 M 157. 
8) 261 A 216; 23M1;9 ML J 209 at pp. 229, 


2453:30 W N 730; 1 Bom. L R 6il; 7 Šar 591 
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( (9) 18-M 277:5 M L J 121; 9 M L J 229 to 245 (Jour.) 
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mother of the adopted son, and her parents come to 
be regarded as his maternal grandparents. (Daltaka 
Mimamsa. s 6, verse 50.) To those parents of the 
adoptive mother he presents oblations Generally, 
his position in the family is assimilated to that of 
a natural born son. In the case eupposed, that of an 
adoptive father with one wife, the law itself 
designates the adoptive mother and no difficulty 


8. = 

“he whole of this passage is against the 
appellant's contention. The use of the word 
‘nevertheless’ shows that even where the 
wife has not consented she becomes the 
mother of the adopted son and the follow- 
ing sentence of the learned Judge shows she 
becomes the mother not because she par- 
ticipates which is ex hypothesi, not the 
case but the law designates her and the law 
does it because he has got to be assimilated 
to the natural born son. The learned Judge 
then proceeds to discuss the cases of several 
wives. He then refers to the case of 
Kasheeshuree Debia v. Greesh Chunder 
Lahoree (10). The judgment in that case 
shows'that the ground of the decision was 
that Kali Kant adopted the boy as son of 
the second wife Mon Mohini. At p. 286* 
the learned Judge says : 


“There ia no inconsistency between the recognised 
principles of the law with regard to adoption and the 
position that one of several wives may be selected as 
the adoptive mother. The maintenance of this posi- 
tion does not militate against, but is rather in conso- 
nanca with the principle that the adoption is made 
solely for the benefit of the husband .. . . It 
cannot be denied that a Hindu having two wives may 
conferon any one of them an authority to take a 
child in adoption after his death, nor can it be doubted 
that the selected widow would alone and to the exclu- 
sion of her co-widows have discretion in the matter.” 
(2 Strange's Hindu Law,p 91) 

Finally at p. 2874 the learned Judge 
says . : 

ih ian certain mode of designating the adop- 
tive mother fails, it does not follow that no other 

A 


we he states his conclusion as fol- 
Pe sufficient to hold that where the husband has 
associated one wife with him in adopting a child, 
that wife is to be deemed mother of the child.” 
Tthink all the quotations 1 have made 
from the judgments show that the basis of 
the High Court's judgment in favour of 
the successful widow in that case is not 
that she actually received the boy but that 
the husband had associated her with him- 
self in the act of adoption and in that 
manner selected her out of his wives for 
becoming the adoptive mother. Now when 
we examine the decision of the Privy 
Council in Annapurni Nachiar v. Forbes 
8), the same point emerges. The facts and 
(le) (1864) W E Bup. Vol. 71. f 
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authorities being mentioned up to p. 8%, 
the deciding passage is to be found at 
p. 9*: 

“Again it seems not to be doubted that a man may 
authorise a single one of several wives to adopt after 
his death, or that she would on adoption stand in the. 


„Place of the natural mother ” 


thus agreeing with Shephard, J., who 
relies on the same analogy. Then we 
have: 

“Tf he can do that,it would be very capricious to 
deny him the power of selecting a single wife to join 
with him in his lifetime in adopting a boy, with the 
same effect on her relations with that boy. . . . . 
It certainly isa reasonable law that the head of a 
family should be able to take action likely to prevent 
disputes- between his widows relative to adoption 
and the consequences of it. To unite one wife with 
himself is ore way.” s 

Here again it is clear that the ratio deci= 
dendi of the judgment of the Privy Council 
is not that the respondent was the receiving 
mother but that she was associated by the 
husband. There is no reference to the 
word ‘Prathigrahithri' inthe texts nor any 
reliance on that word asa reason for the 
conclusion, No doubt, it happens to be 
an accident that where the husband asso- 
ciates the wife with himself in the act of 
adoption, probably there might be some 
receiving by the wife also. But this is a 
pure accident. This is clear from the 
fact that in the whole ceremonial relating 
toadoption which is elaborately described 
in Baudhayana Smrithi [the whole of this 
part ofthe Smrithi being referred to by Mr. 
Mayne at length inthe argument before the 
Privy Council which is fully reported in 
Annapurni Nachiar v. Forbes (8)], we do not 
find any part allotted to the wife in the 
ceremony: Vide Annapurni Nachiar 
v. Forbes (8), at pp..212 and 213*. 
In my opinion, nothing can be clearer 
for showing that the word ‘Prathi,rahithrv’ 
in the texts is used merely in the sense of 
adoptive mother. In the course of the 
argument at p. 240, in Annapurni Na- 
chiar v. Forbes (8),Mr. Jardine who appeared 
for the respondent happened to mention 
thatthe etymological meaning of the word 
translated by Mr. Sutherland as adopting 
mother was receiving mother. Lord Hob- 
house immediately remarked : : 

“I do not know whether there ia any -essential 
difference between the two” 

Mr. Jardine then said : 

“I do not wish to press it unduly.” s 

All this shows thatit is not on that word 
but on the fact of association that the 
decision turned. In my opinion the 
decision of the Privy Council is only an 
“*Pageok 23 M.Ed. - 7T 
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authority for saying that where there are 
more than one wife, the fact of a wife 
being associated may be made a ground 
for choosing that wife out of the several 
wives, and Phillips, J., was right in saying 
at page 946* in Sundaramma v. Venkata- 
subba Ayyar (1), that there appears to bé 
no authorily for the position that the wife 
does not become the adoptive mother unless 
she actually receives the boy. ‘Thisis not 
the conclusion of either the HighCourt or 
the Privy Council in deciding the Uttumalat 
case (8), The Advocate-General relies on a 
decision in Gunamani Dasi v. Debi Pro- 
sanna Roy Chowdhury (11). The judgment 
of Shamsul Huda, J., clearly shows that the 
wife was living at the time of the adoption 
‘and therefore he held that she must be 
regarded as the adoptive mother. I donot 
think that this decision helps the appellant. 

Lastly, the Advocate-General relies on 
Sarkar’s Law of Adoption and Hindu Law. 
At p. 200 of his Law of Adoption, 
Sarkar observes: 

“When the adopter is a widower it might be said 


that his deceased wife's ancestors will be the 
maternal ancestors of the adopted son." 


But while repeating the same statement 
at p. 419 (d), he seems not to quite 
agree with the view at p. 419 (e). In his 
Hindu Law at p. 249, 6th Edition 
(p. 234, 5th Edition), he again repeats 
the statement “it might ‘be that the 
deceased wife of the adopter will be the 
adoptive mother, and her relations, the 
maternal relations of tke adopted son.” 
But at p. 250 he discusses the question 
whether a wife who is living and has not 
consented becomes a mother, He seems to 
be inclined not to accept the view that she 
becomes the adoptive mother. It is to be 
noted thatthis has nothing to do with the 
case of a widower. Whatever may be the 
views of Mr. Sarkar Sastri, ‘these views 
have all been considered in Sundaramma v. 
Venkatasubba Ayyar (1), and I think 
Phillips, J., was justified in saying that to 
some extent they were contradictory. As 
against this I may refer lo Justice Banerjee’s 
Law of Marriage and Sridhana, p. 371, 
3rd Edition : : i 

“An adopted son may become , affiliated to a 
woman either by being taken in adoption .by her 
husband in association with her, or by being taken 
by the husband alone, the child nevertheless becom- 
ing achild of the wife according to the reason stated 
in the Dattaka Mimamsa in the passage quoted 
above or by being taken by the husband ete ” 

The passage of Dattaka in the above is 


(UJ) 54 Ind. Cas, £97; A IR 1920 Cal 81;230 W 
N 1038. ` 
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s. 1, verse 22, The learned author then 
says : S; 

“In the first two caseg, the adopted son would, of 
course, be regarded asa son of the woman. Butin 
the last case the question arises whether the adopted 


son is to be regarded as a son of the woman herself 
or merely asthe son of a co-wife ” 


Thus there is not the slightest doubt as 
to what the opinion of Banerji, J., on this 
matter is and how he would construe 
Dattaka Mimamsa 1-22. The learned 
Advocate-General would have it that the 
meaning of Dattaka Mimamsa 1-22 is that 
the adopted boy becomes the son of the 
wife though she did not participate in the 
adoption only in a general loose sense, i. e., 
inthe same sense as the son by one wife 
may be said to be the son of a co-wife, 
Whatever may be the exact meaning of the 
text, it has always been applied for hold- 
ing that non-assenting wife or deceased 
wife would be the mother of the boy adopted 
by the husband alone. I have considered 
all the arguments of the learned Advocate- 
General. There is one matter which I 
wanted to keep to the last. He relied on 
what purports to be an article in 9 M. L. 
J. 229 to 245 [Annapurni Nachiar v. Col- 
lector of Tinnevelly (9)].This article was cited 
before Phillips and Madhavan Nair, JJ, 
and was considered by them. Phillips, J., 
was of opinion that this article concedes 
the case ofa single wife. The reference to a 
passage from Justice Banerjee’s Laws of 
Marriage and Sridhana, p. 242*, supports 
the learned Judge's statement. But apart 
from all this, I am bound to make one 
observation which was not known to 
Phillips, J. It is conceded on all hands 
that the author of this article was Mr. V. 
Bhashyam Aiyangar, afterwards a Judge 
of this court. The article appears in the 
same volume which reports the Uttumalai 
case (8). The expressions in the article 
such as “opposite side,” “our contention,” 
etc., show that this was probably the 
memorandum of Mr. Bhashyam Aiyangar 
prepared for the use of his Counsel in 
arguing the Uttumalai case (8) before the 
Privy Council and nota discussion of an 
abstract question of Jaw by a jurist. I 
have given every weight to the argument 
of such an eminent lawyer as Sir V. 
Bhashyam Aiyangar. But inthe circum- 
stances stated, I am not able to givea 
higher weight than that, nor certainly the 
weight due to the opinion of a great jurist 
which undoubtedly he was but not in this 
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Sundaramma v. Venkatasubba Ayyar (1), _ 

is correct and that the appeal ought to be 

dismissed with costs, . : 
Anantakrishna Aiyar, J.—I agree. 

Pandi Aiyangar alias Thirumalayappa 
Aiyangar died in 1890 leaving behind him’ 
his widow Pichai Ammal and his daughter 
Kothai Ammal. Kothai Ammal was 
married to Duraiswami Aiyangar. Kothai 
Ammal died in 1900 and Pichai Ammal in 
1923. Kothai Ammal was the only wife of. 
Duraiswami, he not having married ; any- 
body else either before or after Kothai 
Ammal’s death. . In 1910 Duraiswami 
adopted Alwar. On the death of Pichai 
Ammal (the widow of -Thirumalayappa), 
in 1923, the reversionary heirs of Pandi alias 
Thirumalayappa claimed to -redeem:a 
mortgage created by, Thirumalayappa. 
Alwar, the adopted son of Duraiswami, 
claimed that he was the heir of Thiruma.- 
layappa’s property and that the plaintiffs— 
the reversionary heirs of Thirumalayappa—. 
had no right to the estate of Thirumalayappa 
“which according to Alwar’s contention,- 
vested in Alwar on the death of Thiruma-. 
` layappa’s widow in 1923. Alwar's conten- 
7 was adopted by, 
Duraiswami in 1910 he (Alwar) became the; 
adopted son of Duraiswami’s only wife 
Kothai Ammal—deceased—and that, as the 
daughter’s son of Thirumalayappa, he 
(Alwar) was entitled to succeed to Thiru- 
malayappa’s estate in preference to Thiru- 
malayappa’s divided distant agnates.- Both 
the lower Courts upheld Alwar's claim, 
and in the Second Appeal preferred by 
the plaintiffs the question for decision is 
whether on adoption of Alwar by Durais- 
wami, Alwar became the adopted son of 
Kothai Ammal also. 

‘Thisexact question was considered by 
Phillips and Madhavan Nair, JJ., in the, 
case’ reported asSundaramma.v. Venkata- 
subba Ayyar (1) and thelearned Judges up- 
held the contentions of the adopted son, ho'd- 
ing that the adoptedson of a Hindu whose 
only wife had died before the adoption 
became the son of that wifeso as to in-- 
het as such to the relations in her 
father’s family. It isaruged on behalf of 
the plaintiffs (appellants) that that decision 
requires re-consideration and that is the 
only point for decision in this second appeal. 

After hearing the arguments of the learn- 
ed Advocate~General who appeared for the 
appellants before us, I have come to the 
conclusion that the view taken in Sun- 
. daramma v. Venkatasubba Ayyar (1) is cor, 
rect, ` - i i 
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Though the rights of an adopted son to 


succeed to the lineal heirs of the adoptive ` 


father were recognised early, in course 
of time his rights to succeed to the collate- 
ral heirs of the adoptive father as well as 
the collateral heirs of the. adoptive mother, 
though disputed at onetime; have now been 
firmly established. The Privy Council in 
Nagindas Bhagwandas v. Bachoo Hurkisson- 
das (4) agreed with the statement of Hindw 
Law made by Romesh Ohunder Mitter in 
Uma Sanker Moitro v. Kali Komul Mazum- 
dar (5) to the following effect .— , ` ; 

“According to Hindu Law, an adopted son- occupies 
the same position, and has the same rights and 
privileges inthe family of the adopter as the 
legitimate son, except in a few specified instances 
which have been clearly and carefully noted and 


defined by writers on the subject of adoption. ‘The - 


theory of ‘adoption depends upon the principle 
of a complete severance ~ of the child adopted from 
the family in which he-is born, both in respect to 
the paternal and the maternal line, and his complete 


substitution into the adopter's family, asif he were 


born in it” 

The decision in Uma Sanker Moitro v. 
Kali Komul Mozumdar (5) was affirmed 
by the Privy Council in Kali Komul . Moz- 
umdar v. Uma Shanker Moitro (6).. ; 

The learned Advocate-General did not 
dispute the above general proposition ; but: 
he argued that itis only that wife of the 
adopter who is alive at the time of the 
adoption and who actually receives the boy 
in adoption that could be said to be the 
receiving mother of the adopted son, and 
consequently, the adoptive mother of the 
adopted son, and that it is only with refe- 
ence to the properties of the relations of 
such adoptive mother that the adopted son 
succeeds ; and he laid great emphasis on’ 
the expression “Prathigrahithriyamatha". 
occurring in Dattaka Mimamsa, Part V1, 
verse 50. He argued that the expression: 
has not been properly translated in some 
of the earlier translations and decisions, . 


and that the expression meant ‘the receiving 


mother.’ He drew attention to the fact. 
that in the present case Kothai Ammal 
had died in 1900, 4. e., ten years prior to: 
the- adoption of Alwar by her husband. 
Duraiswami ; that she could not therefore 
associate herself with her husband in the 
act of Alwar’s adoption, and could not. 
receive the adopted son at the time of the: 
adoption. It was argued, therefore, that 
Kothai Ammal could not bethe adoptive 
mother of Alwar, and consequently Alwar 
could have no rights to Kothai + mmal’s 
father's (Thirumalayeppa's) properties on 
the death of Thirumalayappa’s widow— 
Pichai Ammal. Certain decisions were 


- 1938 ` 


also relied on in support of-these argu- 
ments. - 

It was admitted (and it could not be dis- 
puted at this time) that the -adoption of 
Alwar by Duraiswami was quite valid 
under Hindu.Law, as it has been settled 
that a Hindu widower having no sons could 
make a valid adoption. In fact it has been 
decided that a Hindu bachelor could make 
a valid adoption: See Rangama v. Atchama 
and Atchama v. Ramanadha (12), An- 
napurni Nachiar v. Collector of Tinnevelly 
(9), Chandrasekharedu v. Bramhannai (13) 
and Tulshi: Ram v. Behari Lal (14). If the 
adoption of Alwar by -Duraiswami was 


valid, then Alwar must be taken to have 


all the rights which an aurasa son of 
Duraiswami would have. 


That would follow from the decision of 


the Privy Council, already. quoted, Nagin- 
das Bhagwandas v. Bachoo Hurkissondass 
(4). It has also been ‘decided that a Hindu 
who has no son is entitled to make an 
adoption without associating his wife in 
the act of adoption; and even when his 
wife is against the adoption, a Hindu 
husband without a son is entitled to make 
an adoption. As observed by Mayne, in his 
Hindu Law: . 


“Adoption is a religious act which a Hindu is entit-. 


led to perform, and the text of Raudhajana des- 
cribing the ceremonies, relating to adoption makes 
it clear that the wife hasreally no necessary part 
atall in the functions. Without associating his 
wife and even against her wishes, a Hindu could 
perform’ the ceremony of adoption and make a valid 
adoption.” , 

This is also not disputed; but it is 
argued that though the adoption of Alwar 
would be valid,. Alwar should be taken to 


have only his adoptive father (Duraiswami)’ 


and relations on his (adoptive father's) side, 
but no adoptive mother, and consequently 
‘no relations on the adoptive mother’s side. 
Here again, it is admitted that, on á valid 
adoption being made, the adopted son 
is cut off from all relationship with his 
natural parents bothon his natural father's 
side and onhis natural mother’s side, and 
. that his relationship isthereafter only with 
reference to his adoptive father’s and his 
adoptive mother’s sides. But it was pressed 


before us by the learned Advocate-General . 


that it doesnot follow an adopted son 
should have an adoptive mother necessarily. 


He instanced the case of a bachelor making , 
an adoption, in which case he pertinently . 


pointed out that the adopted son, while 
i AMIA : l ; 


13)4M HOR 270, 
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losing all relationship on his natural father's 
and mother’s sides gets instead only 
relationship on his adoptive father’s side, 
and that he has no adoptive mother, nor 
relations on the adoptive mother’s side. 
This proposition in the case of a bachelor 
making an adoption not being controverti- 
ble, he asked why any surprise should be 
expressed for want of an adoptive mother 
when adoption is made by a widower. He 
further reinforced his argument by men- 
tioning the case of a Hindu having plur- 
ality of wives living but making an adop- 
tion only in conjunction with one of them, 
in which case that particular wife only is 
the adoptive mother, and the remaining 
wives of the adoptive father are only step- 
mothers of the adopted son: Annapurni 
Nachiar v. Forbes (8), (Uttumalai case). 
He also put the case of a widower making an 
adoption after— say twoof his wives had 
died in succession, and asked which of the 
deceased wives should be taken to be the 
adoptive mother of the boy. He also in- 
stanced the case of a widower or bachelor 
marrying plurality of wives after adoption, 
and asked which wife should be taken to 
be the mother of such an adopted boy. He 
also relied on certain observations of the 
Privy Council, Annapurni Nachiar v. 
Forbes (8), Venkata Narasimma v. Par- 
thasarathy (15), Gunamani Dasi v. Debi 
Prosanna Roy Chowdry (11), Debi Prasanna 
Roy Chowdhry v. Harendra Nath Ghose 
(16), Narain Dat v. Gopal Das 33 Ind. Oas. 
361 (17} and Veeranna v. Sayamma (3). He 
very strongly relied on the statements 
contained in Sarkar Sastri’s book on Adop- 
tion and alsoon Dattaka Mimamsa. 


An. unsigned article in 9M. L, J. 229 
(Jour:) by a very learned and erudite law- 
yer of this Presidency was also read 
in extenso as supporting the arguments ad- 
vanced by the learned Advocate-General. 

On the side of the respondent, his learned . 
Advocate argued that when once the 
validity of Alwar’s adoption was conceded, 
Alwar’s connection with the relations of his 
natural father and natural mother ceased, 
and Alwar became connected with the: re- 
lations of Duraiswami, his adoptive father 
and Kothai Ammal (: uraiswami’s only 
wife); that whatever apparent difficulties 


(15) 23 Ind. Cas. 166; 37 M 199; 41 IA 51; (1914). 
MW N 289; 12 ALJ 315; 18 OW N 554; 26M L 
J 411; 15 M LT 285; 16 Bom. L R 328¢P 0). 
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there might existin cases where the ad- 
optive father had several wives, no such 
difficulty could exist when the adoptive 
father had only one wife. It was argued that 
the expression “Prathigrahv'hriyamatha’ 
occurring in Dattaka Mimamsa does not 
really mean ‘:eceiving mother’ in the 
sense of the woman who actually received 
the boy in adoption; that the expression in 
its context only means ‘adoptive mother’ 
whatever the literal meaning of the expres- 
sion might be; that the context shows 
thatthe contrast there drawn between the 
relations on the side of the natural father 
and natural mother ofthe boy with the 
relations onthe side of the adoptive father 
and adoptive mother; that the text only de- 
clared that the adopted son lost his relation- 
ship with the kindred of his natural father 
and naturel mother and instead got the 
relationship through the adoptive father and 
the adoptive mother, and while losing his 
connection in the family in which he was 
born he got relationship in the family into 
which he was adopted; that ‘receiving by 
the wife of the adopter was not necessary 
according to Hindu Law; that an adopter’s 
wife has no place in the performance of 
any religious ceremonies orin accepting 
the boy in adoplion; that a Hindu husband 
could ignore his wife in making an adop- 
tion and could make a valid adoption by 
himself alone and even agains the wishes 
of his wife; that decisionshave held that 
even in the case of plurality of wives, the 
test for finding out the adoptive mother of 
the boy is not to see which of the wives 
actually received the boy in adoption but 
to ascertain the intentions of the husband 
as to which wife should be associated with 
him in the adoption and who should be the 
adoptive mother; that the expression “Pra- 
thigrahitru” has also been used in relation 
to the deceased husband to whom his widow 
makes an adoption, thus making it clear 
that the expression does not mean that the 
husband ‘received’ the boy in adoption, 
since, in the case put, he was dead at the 
time and adoption was made after his death 
by his widow. It was also argued that in 
cases of plurality of wives, if a husband 
should make an adoption without express- 
ing any intention asto which of his wives 
should be the adoptive mother, there are 
certain principles which would enable the 
court to decide which wife should be the 
adoptive mother, in case all the wives could 
not be the mothers of the adopted son, having 
regard to the observations of the Privy Coun- 
cilin the Medur case, Venkata Narasimha 
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v. Parthasarathy (15). It was finally argued 
that whatever difficulties might exist in the 
other cases put by the learned Advocate- 
General, there could not be any doubt or 
difficulty in a case like the present when 
the widower had only one wife. It was also 
stated that, according to the nature of 
things, a boy should have both the father and 
the mother, and that an adopted son also 
should havean adoptive father and, also if 
possible, an adoptivemother. Because an 
adopted son could not have an adoptive 
mother inthecase ofan adoption bya 
bachelor, and there would be an anomaly in 
that respect, it was argued that the anomaly 
should not be carried further to the case of 
a widower who had only one wife. 


It is now necessary to examine the argu- 
ments carefully. 


The strongest argument advanced on be- 
half of the appellants is based on the expres- 
sion “Prathigrahitriyamatha” — literally, 
‘receiving mother’— used in Dattaka Mima- 
msa, 8.6,- placitum 50, and Dattaka 
Chandrika, s.3, placitum 17. I proceed 
to quote the same. 

Section 6, pl 50—‘The forefathers of the (pra- 
thigrahitriyamatha) adoptive mother only are also 
the maternal grandsires of sons given, and the rert; 
for the rule regarding the psternal is equally appli- 
cable tothe maternal grandsires of adopted son).’ 
Setlur's‘translation. ° . . 

In Dattaka Chandrika, s. 3, placitum 17:— 

“But the absolutely adopted son present oblations 
to the father’ and the other 
prothigrahitryamatka— (literally, receiving mother) 
ouly. 
Emphasis is laid on the expression ‘pra- 
thigrahitriyamatha’, literally ‘receiving: 
mother.’ But the text shows that what the 
author is there discussing is that, after an 
absolute adoption (Sudda Dattaka—not 
Dvayamushyana adoption), the relationship 
of the adopted son which the relations of his 
natural father and natural mother ceases, 
and, after adoption, his relationship is only 
with the relations of his adoptive mother. 
The word “eva” clearly brings out the an- 
tithesis between the two sets of relations 
discussed therein. This remark applies to 
s. 6, placitum .0, and s. 3, placitum 17, 
quoted above. The context also shows that 
the authors are not there covsidering what 
acts should be done by the wife of the 
adopter to bring about the result of her 
being the adoptive mother of the boy. Itis 
nowhere laid down, so far as our attention 
was drawn, that the wife of the adopter should 
actually receive the boy in orderto validate 
the adoption. In fact, s. 1, placitum 22 of 
Dattaka Mimamsa is clear, that an adoption , 
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is complete by the very act of adoption by 
the husband. It is there specifically stated 


that by virtue of the superiority 
of the husband, by his mere act of 
adoption the filiation is complete. 


The argumentis put thus “if the case stands 
thus, then, the assent of the wife is requisite 
for the husband also; for the purpose would 
be the same. ‘This, if alleged, is wrong, 
for in consequence of the superiority of 
the husband, by his mere act of adoption, 
the filiation ofthe adopted as son of the 
wife is complete, in thesame manner as 
her property in any other thing accepted 
by the husband.” Mayne's Hindu Law, 
s. 150, mentions Vasishta’s text and also 
. the texts of Saunaka and Baudhayana, 
containing the rituals of adoption. When 
an adoption is made by the husband, it is 
not necessary, to give validity to the adop- 
tion, that his wife or any of his wives should 
be present or should take part in the adop- 
tion. Adoption is primarily a religious 
ceremony performed witha view to save the. 
parent from the hell called puth. No doubt 
very important legal consequences also 
follow on adoption. No part is—by the 
texts ~ assigned tothe wife when the adop- 
tion is made by the husband. though in 
practice a man generally associates him- 
self with his wife or some one of his wives 
when making an adoption. Itis not right 
to say that non-association of a wife with 
the husband when the husband makes the 
adoption would invalidate the adoption. 
Infact, Dattaka Mimamsa,s. 1, placitum 22 
would seem to make the matter absolutely 
clear, that the husband could make the 


adoption without associating his wife with- 


him in the act, or even against her will. 


If that beso, the meaning to be attached 
to the expression ‘ prathigrahitriyamatha™ 
in placitum 50 and placitum 17 referred 
to, is not its literal meaning of ‘receiving 
mother’ but ‘adopted mother’. In fact, that 
(adopted mother) is therendering given by 
many learned translators of this expression. 
This would be made clear when it is noted 
that even with reference toan adoption 
made by awidow toher husband, the 
husband is spoken of as “Prathigrathitru:” 
See Dattaka Mimamsa, s. 6, placitum 49.” 
“The sakha or peculiar branch of the Vedas 
is thatof the adopter only (Prathigrahithu 
Reva)”. It may be stated that Dattaka 
Mimamsa doesnot permit adoption bya 
widow, but similar expressions are used in 
Dattaka Chandrika also, which permits 
adoption by a widow, and the husband to 
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whom adoption is made by a widow is called 
‘Prathijrahitru’. 

The inference sought to be drawn from 
the use of the word “Prathigrahitriyama- 
tha” by the learned . Advocate-General is, 
in my opinion, not warranted. The expres- 
sion seems only to mean ‘adoptive mother’ 
and notthe woman who actually ‘received’ 
the boy. 

The decision of the Privy Council in the 
Uttumalat case (5) does not support the 
extreme contentionurged on behalf of the 
appellants that the expression in question 
means only the ‘receiving mother’. The 
Privy Council does not give that meaning 
to the expression in that judgment. On the 
other hand, what they say is that various 
modes’ were open to the husband to indi- 
cate which of his wives was to be the 
adoptive mother of the boy, and they state 
that “to uniteone wife with himself in 
adoption is one way.” Their Lordships do 
not say thatit is only by receiving the boy 
at the ceremony of adoption that the 
particular wife of the adopter could become 
adoptive mother. In fact, they approve of 
the decision of the Bengal High Court in 
the case reported as Kasheeshuree Delia v. 
Greesh Chunder 0) where it was 
held that “the husband by the will and 
various acts was proved to have adopted 
Saroda as the sonof his second wife Mon 
Mohini and that consequently the plaintiff's 
claim as mother of the adopted son was 
invalid”. The test proposed before us of 
‘receiving’ the boy was not laid down as 
the only test to be applied, either in Kashee- 
shuree Debia v. Greesh Chunder (10) 
or the Uttwmalai case (9). 

twas open to the husband to indicate 
which of his wives wastobe the adoptive 
mother; that particular wife need not neces- 
sarily have been present at the ceremony 
for various reasons she might not have 
been able to be present at the function. 
Noris it necessary for her to actually re- 
ceive the boy at the time to become his 
adoptive mother, Ofcourse if a husband 
actually joins one wife with him, to the 
exclusion of others, in the actual act of 
adoption, then that is certainly one mode of 
indicating the adoptive mother but cer- 
tainly there could be other modes of bring- 
ing about that result, as is clearfrom the 
decision of the Privy Council. 

No doubt, Sarkar Sastri in his book on 
Adoption seems to support the view put for- 
ward by the learned Advocate-General, 
though there are other passages 
in his book which would seem 


wee 


_ 


de 


“to indicate the other way. But on the par- 
ticular question beforeus two other learned 
authors have held views contrary to that of 
Sarzar Sastri. See Bhattacharya’s Hindu 
- Law; Second Edn., p. 151 (8rd Edn,, Vol. 
I, p. 357), where the learned author remarks 


as follows :— 

“ “There is no text to render the conseatof the wife 

absolutely necessary for the validity of an adoption 

made by a male The sanction of the husband makes 

the es son adopted by the female the son of the husband 

also.’ 

Dattaka Mimamsa, ‘8.1, placita 21 and 22. 
But in the éase of an adoption by the 

husband, the child taken becomes, by his. 

act, the son of his wife also, except when 


* the ceremony is performed in conjunction 


5, ing 


with another wife. Nanda Pandita says: 
“The forefathers of the mother that accepts in: 

adoption are also the only maternal grandsires of sons 

given and the rest’ Dattaka Mimamsa, s. 6, placitum 


In this passage, the word eva (only) is 
meant to exclude the palernal ancestors cf 
the natural mother. But it can -be taken 


also to exclude the paternal ancestors of the, 


adoptive mother's co-wives. 
Dr, Gooroodass Banerji also seems to take 
Fa same view as Bhattacharya See 
129.and 356 of the second- édition of 


Te ustice Banerji’s Hindu Law of Marriage: 


and: Stridhana, and at p.371 of the 3rd edi: 

“An adopted son: may become affiliated- to a 

woman either by being: taken in aioption by her. 
husband in association with her; or by being taken. 
by 'the husband alone, the child nevertheless becom” 
a child of the wife according to the reasons’ 
‘stated in-the Dattaka: Mimamsa in the passage quot- 
ed aboye, s. 1,:placitum 22” 
The decision.of this court in the Uttumalai’s. 
case (8) | which; was confirmed by. the Privy. 
Council in “Annapurni. Nachiar v. Forbes 
(8) also ‘supports the respondent's conten- 
tion. Justice Best -says as follows in the 
course of his judgment at p. 2814: 

“The rule enunciated in Dattaka Mimamsa VI,-verse 
50, and‘ Dattaka Chandrika Ill; verse 1 . to the effect’ 
that the ‘forefathers of the adoptive mother only ate 
also ‘the maternal grandsires of the sons giren’ 
differentiates between the adoptive and natural 
mothers, and not between an adoptive mother who 
actually joins in the ceremony of adoption and her 
co-wives. 


Justice Shephard in the course of his judg- 
ment-in-the same case -observes at: p. 2834. 


as follows:— 

-“]¢ was conceded by Mr. Bhasbyam Aisnean and. 
there can be no doubt that the act of adoption 
inasmuch as it concerns the husband alone may be 
performed independently of h's wife Her consent 
is unnecessary. Nevertheless she, if she is the only- 
wife, undoubtedly comes to be regarded as mother of 
the adopted son; and her parents come.to be regarded 
as his maternal grand parents, 

"gi VI, verse 50). To those parents’ of the adoptive’ 
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mother he presents oblations, Generally, his position 
in the family is assimilated to that of a natural born 
son. In the case supposed, that of an adoptive 
father with one wife, the law itself designates the’ 
adoptive mother and no difficulty arises: 

These observations help the respondent’ S 
contention. With reference:to the use of 
the expression “adopted mother” in the 
texts, this is what Justice Shephard- says: 

“The expression ‘adoptive mother’ u-ed in the 
verses cited above from Dattaka Chandrika and 
Dattaka Mimamsa is nut used in reference to the 
case of several mothers; and evidently no distinction 
is- intended to be drawn between the wife who has 
takon, part in receiving the child and any. other 
wife 

Again at p. 287* the learned Judge says: 

‘The institution of adoption requires that the son 
adopted should be deemed the son of the pérson who 
has taken him. It is only consistent with this theory 
that the wife cf the adoptive father, if there happew 
to be one, should also be deemed the méther of the 
boy But in the case of several wives, the thedry 
does not require that they all should be deemed to 
be his’ mothers We are invited to consider the 
case in which a husband has made an adoption in- 
dependently of both his wives and to answer the 
questicn, which would then arise. The case is not 
one which is Jikely to happen, and it seems to me 
sufficient to say that, because a certain mode-of 
designating the adoptive mother - fails, it does not * 
f low that no other exists," 

` Because sn adopted’son could not have an’ 
adoptive mother in the case of.adoption by 
it does not follow that he should 
have nò adoptive mother when a widower 
who. married only once makes an adoption.. 
From what has’ been said above, it would 
seem that the only wife of thé adopter would 
be the mother of ‘the adopted son rather 
than, the adopted son should not have any 
mother in his adopted family. The argu- 
ment based on the translation ‘receiving 
mother’, is,to say the least, inconclusive, 
and whatever ‘assistance might. be derived: 
from the circumstancé that one of -several’ 
wives joined with the adoptor in the actual 


‘act .of adoption, ot received the boy in 


adoption, in deciding which of several co- 
wives should be taken to be the mother of 
the adopted son in such cases; no such, 
difficulty arises in a case like the present 
namely, the adoption by a widower who. 
married only once. In the case of plurality 
of wives, several tests have been ‘indicated 
to find out the intention of the husband as 
to which of the wives should be the mother 
of the adopted son. In the absence of any. 
indication by the husband himself just as’ 
associa.ing one wife with him in the act of 
adoption or otherwise declaring who is to 
be the mother, it may be that the seniormost 
wite—Dharmapath ni- might be held to be the ~ 
mother. 
living, other citcumstances ` “might have to, 
s 


I£ some wives be dead ‘but others- - 


1933 
be considered. We have not to decide 
those cases on the present occasion. But 
the circumstance that there may be 
difficulties in other cases is no ground by 
itself for holding that in a case like the 
one before us, the adopted son should have 
no adoptive mother at all. = 

Then it was said that adoption itself 
is a fiction, opposed to facts and nature and 
that the respondent's arguments would in- 
troduce ‘a fiction on a fiction”. Iam unable 
to agree with this contention. The question 
is, “What exactly is the fiction with refer- 
ence to an adoption, its exact extent and 
incidence’? While the exact extent of the 
fiction has to be considered in such cases, 
Ido not see how “a fiction on a fiction” is 
| Introduced here. 

As regards the cases quoted, no case 
dissenting from the decision of this court 
. reported asSundaramma v. Venkatasubba 
. Ayyar (1), has been cited to us. 

_ In Gunamani Dasi v. Debi Prosanna 
Roy Chowdhury (11), Justice Shamsul Huda 
observed atp. 1041* as follows :— 

“It is not necessary in this case to consider the 
effect of an adoption by a husband alone without 
‘the concurrence of any of: his- wives. I feel no 
doubt that in this case the adoption was both by 
Durga Das and Gunamani. At the time of the 
adoption Annapurna’s mother was dead but Gunamani 
was alive and it is only natural to suppose that she 
did take part in the adoption.” 

On those facts, no exception could :be 
taken to that decision. 


Narain Dat v. Gopal Das 33 Ind. 
‘Cas. 361 (17), refers to a case 
where the wife of the adopter -did 


not consent to the adoption, and the ques- 
tion was whether she could be taken to be 
adoptive mother of the boy. It was admitted 
that the adoption was valid. The ques- 
tion is not discussed whether any consent 
on’ the part of the adopter’s wife is neces- 
sary at all in law, to validate an adop- 
tion. The case before us is not the case 


of a wife who objected to the adoption, - 


and itis not necessary to say more about 
that case. 


Cases might arise wheré a person having 
married only once, he and his wife were 
anxious to have a particular boy adopted, 
and before effect could be given to the 
same, the wife died. The husband, to give 
effect, so to -speak, to the last wishes of 
his wife, and also from pious motives, 
makes an adoption. There does not seem 
to be anything against the position that, 
in those circumstances, she should be 
taken to be the mother of the adopted 
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«sop. I may state that in my. experience 
-I have come across instances (rare no 
doubt) in which a woman in the position 
of Kothai Ammal in the present case has 
“been, treated-as the adoptive mother, and 
transactions entered into on that basis. 
Tam not, of course, ‘saying that that 
should be taken by itself in any way to 
be conclusive of the question of law that 
has to be decided in the present case. 


The articlein-9 M. L. J.. 229 Jour.) by one 
who signed as ‘Jurisprudence’ but ‘whose 
-identity is well known and who was.a ` 


-very learned and astute lawyer and dfter- ae 
wards a Judge of this High Court, was 


read in extenso by the learned Advoéate- 
‘General, as explaining his line of argu- 
ment in this case. The weight due to the 
opinion on a legal question of this kind, 
of such a learned lawyer, would undoubt- 
‘edly be very great; butitis very. probable 
that the Madras Law Journal only. publish- 
ed in the form of an article, “a memor- 
andum of arguments’ prepared by that 
learned lawyer for use of respondent's 
Counsel in England in connection with: the 
-hearing of the Uttumalai Privy Council 
case, Annapurni Nachiar v. Forbes (8). 
The article itself contains smple | indica- 
tions of the occasion for preparing it. The 
: expressions “the opposite view,” “our-conten- 
. tion,” “the question now at issue”, etc , would 
-seem to indicate the purpose for which the’ 


. memorandum of arguments was preparéd. 


The Privy Council gave its decision in 
1899, and the memorandum was 
-evidently published as an article in the 
Madras. Law Journal in its issue of July, 
1899, for the learning it discloses, after 
the decision of the case by thé Privy 
Council.. Moreover, the article does not 
bear the name of the writer. These -cir- 


. cumstances have to be kept in view in 


giving due weight to the positions: taken 
up in the article. So far as theoretical 
arguments are concerned, weight should 
undoubtedly be attached to the considera- 
tions mentioned in the article. But one should 


_not forget that there are no clear indications 


therein: that they representthe real opinion 
of the learned writer on the points dealt 
with in the memorandum. LAH 

‘I made these remarks because, the 
article cin 9 M. L. J. 229 (Jour.) was 


-read to us inextenso as representing argu- 
„ments which the learned Advocate-Genera} 
“wanted to advance himself in supporb of his 
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position in the present case, and the article 
has‘ also been referred to in the judg- 
mênb in Sundaramma:v.° Venkatasubba 
Ayyar (1), ` 

Even in this article it 
931* as follows :— 

“If he had an only wife and she did not join in 
the adoption, she, no doubt, would, notwithstanding 
that she did not join in the act of adoption, become the 


mother of the adopted son andentitled to succeed as 
such-(vide Dattaka Mimamsa, s. 1 verse 22).” 


This is contrary tothe decision in Narain 
Dat v. Gopal Das (17). So far as the point 
for the decision in the present case is con- 
-cerned, it would seem that the view express- 


is stated at p. 


= -ed therein isin favour of the present res- 


pondent’s contention in the case before. us, 
and Justice Phillips took it be so. The 
-article is concernéd'mainly with cases where 
there are pluralityof wives and directly 
with a case where. the adopter associated 
-himself with one of his wives inthe act 
of adoption as was the casein the Uttumalat 
-case (8). hee T 

Having regard’ to the decisions of courts, 
. an adopted son should be treated, as much 


as possible, as similar ` to'a natural born - 


son so far as the family in which he is 
adopted is concerned (subject to such dis- 


.tinctions with reference to quantum of share ` 


-etce., specified in Hindu Law texts), andthe 
-adopted ‘son’s right to’sueceed ‘both lineally 


-and collaterally with’ reference to his’ 


adoptive father’s.and mother’s ‘lines‘ are 
-concerned have been éstablished; the 
-difficulty to find an adoptive mother when a 


, bachelor makes an adoption does not present 


“itself in the case of an adoption made by a 


‘widower who married onlyonce. Having 
.tegard to the position of a Hindu wife with 
‘reference to an adoption by her husband, it is 
‘clear that her consent is not necessary to 
‘validate the adoption, and even in spite of 
-her express’ dissent ‘an adoption by the 


husband would be perfectly valid, The . 


-main arguments advanced by the appellants, 
based upon the meaning of the expression 
.“Prathigrahitriyamatha” that ‘receiving 
-monther’ only would be the mother of the 
adopted son, is not, in my opinion, tenable, 
.The context in the texts as well as other 
‘portions where the same expression occurs 
in the books make it reasonably clear that 
before the wife of an ‘adopter could become 
the adoptive mother of the boy, it is not 
` necessary that she should in fact have joined 
“with the husband and received .the boy in 
‘adoption. Whatever difficulties might arise 
‘in eases of plurality of wives, and what- 
„ever -might be the tests that will have to 
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be applied to solve the question in such 
cases, it seems to me that the solution’ is 
comparatively easy, and, more or less 2. 
natural one, inthe present case. Two learn- 
ed Judges of this court (Phillips and 


Madhavan Nair, JJ.) have decided this very . . 


question in favour of the respondent’s con- 
tention, and Iam not satisfied from the 
arguments advanced before us by the 
learned Advocate-General that the decision 
of these two learned Judges is open to 
question. . 
In my opinion, the decision in Sundaramma 
v. Venkatasubba Ayyar (1) lays down the 
law correctly,and the second appeal should 
be dismissed with costs, , . 
Cornish, J.—I agree. The appellant’s 
case mainly rests upon the construction put 
by Gopal Chander Sarkar Sastri on the 
words in Nanda Pandita’s Dattaka Mimamsa 
translated “adoptive mother”. If that founda- 
tion is not a sound one, I think that the appel- 
lant’s case must fail, Admitting that the 


‘words “adoptive mother” may equally be 


rendered “adopting mother”, or more 
literally, “receiving mother”, it is a wide 
jump therefrom to the conclusion that a 
wife who has not joined with . her. husband 
in the adoption cannot be deemed to be the 


_ adoptive mother of the boy with the con- 


squence that he hasno maternal ancestors 
in his adoptive family. Sarkar himself puts 
forward his view- rather as a theory than as 


. a definite opinion. In his Tagore Law Lec- 


tures on the Law of Adopticn he says (page 
214): et 

“Although Nanda Pandita appears to intimate that 
a boy so adopted (i.e, by the husband alone) becomes 


-also a son tothe wife, yet it must not be supposed that 


a son adopted without the concurrence, or against the 


- will, of the wife acquiresallthe rights of a son to 


her . . . In order that affiliation may be complete, it 
appears to be necessary thatthe wife should join in 
adopting a son.”, ` i 


This view, be it noted, is not stated to ba 


_in conformity’ with any custom or practice 


governing adoption or the adopted son's 
rights; and no case is cited in support of it, 
In Uma Shankar Moitra v. Kali Komul 
Mozumdar (5), Mitter, J.,delivering the judg- 
ment of a Full Bench, concludes his examina- 
tion of a passage in Nanda Pandita Ly 
observing: —_ f Ba og 
“The auther here, quite irrespective of the chapter 
and verse of the Rishis whom he quotes, supports his 
position on general grounds, and says that 
there is ‘no difference between an adopted son and 
a legitimate son in respect of his relatiorship to bia 
adoptive ‘father’s family, etc.’ which words, evi- 
dently, according to the author, indicate his(the - 
adopted son’s) relationship to the ancestors of the adops 
tive mother.” š 


The position accepted by the Pull Bench 


1933 RAM SINGH v 


without any qualification depending on the 
wife’s concurrence in an adoption made by 
her husband, was that adoption affiliates 
the adopted boy as completely asif he had 
been born in his adoptive family. It is 
settled, too, that an adoption by the hus- 
band without his wife’s consent or concur- 
rence isvalid. See Mayne’s Hindu Law, 
Edn., 9, p. 146, and the judgment of 
Shephard, J.,in Annapurni Nachiar v. Col- 
lector of Tinnevelly (9). In these circumstan- 
ces, it must, I think, be said of Sarkar’s view 
that, while it provides Counsel with,valuable 
material for an argument, it is not shown to 
be so founded on principle or practice as 
would justify a court in accepting it as 
law. If affiliation is independent of the 
wife’s consent tothe adoption there seems 
no more reason for saying that relationship 
does not exist between the adopted son and 
the deceased wife of His adoptive father 
when the adopter is a widow than for deny- 
ing relationship between the adopted son 
and any other deceased member of his 
adoptive family, It is true that only one 
wife of the adoptive father can fill the 
position of mother of the adopted son: 
Venkata Narasimha v. Parthasarathy (15). 
And a difficulty might possibly arise where 
the adoptive father has married two wives, 
and both have died before the adoption, 
in deciding which of them was the mother 
and which the step-mother of the adopted 
son. But the present case is not complicated 
by any question of that sort. 
N. K.-N. Appeal dismissed. 
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BULATMAN, C. J., AND MUKERJI, J. 
RAM SINGH — PLAINTIFF —APPELLANT 
VETSUs 
DEO NARAIN AND OTHERS — 
DEFENDANTS—RESPONDENTS. 

Pre-emption—Minor member of joint Hindu family 
—Sale binding on member—Property, if can be pre- 
empted—Hstoppel, applicability of. 

In ajoint Hindu family the karta can always act 
and does always act in the interest of the entire family 
and he can give consent on behalf of a minor member 
toa sale. Ifthe sale is. binding on the minor, he is 
not entitled to pre-empt the property norcan he 
challenge the validity of the sale ina suit for pre- 
emption. The principle of estoppel applies to the 
cano. anaa Najaf v. Badri Narain Prasad (1), 
applied. 


Second Civil Appeal from the decision of 
the Additional Subordinate Judge of Allaha- 
bad, dated January 24, 1930. 
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Mr. Ambica Prasad, for the Appellant. 
Messrs. Ram Nama Prasad and Kanhaiya 

Lal, for the Respondents. : 
Judgment.—This is a pre-emption 

appeal and the pre-emptor, who is the ap- 

pellant before us, isa minor. The pedigree 
givenin the written statement of the véendee, 
the defendant No. 1, is accepted by the 
learned Counsel for the appellant. It shows 
that the elder brother of the appellant, Ram 

Singh, and the own paternal uncles of Ram 

Singh, namely, Jang Bahadur Singh, 

Jagdeo Singh and Udant Singh together 

with Bisheshar Singh, a distantly related 

collateral, sold the property in suit to the 
respondent, Deo Narain. Ram Singh claims 
pre-emption and his suit failed, because it 
was held thatas a member ofthe joint 

Hindu family he had no right to maintain 

the suit. 

In this court it has been contended that 
Ram Singh, being a minor, is entitled to 
pre-empt and in the alternative he is at 
least entitled to pre-empt the share of 
Bisheshar Singh. 

On the question whether Ram Singh asa 
minor member of the family is entitled to 
pre-empt it has been urged that no consent 
could be given on behalf of Ram Singh by 
the members of his family. We are not pre~ 
pared to accept this argument as sound, In 
a joint Hindu family the karta can always 
act and does always act in the interest of 
the entire family. In this particular case 
it has been found as a fact that Ram Singh 
is joint with his elder brothers and his 
uncles. Ram Singh had challenged the 
validity of the transaction as a sale but 
had to give up the contention and we pre- 
sume, because he found that the sale was a 
good one, Ifthe sale was binding on Ram 
Singh, certainly it cannot be said that Ram 
Singh is entitled to pre-empt the property, 
although he cannot challenge the validity 
of the sale in a suit for pre-emption, The 
validity of the sale cannot be challenged. It 
has to betaken asa valid and good sale, 
because the suit for pre-emption is a suit for 
substitution only. Ram Singh has to accept 
all the risk, if any, which Deo Narain took 
in making a purchase with Ram Singh as 
a minor member of the family. We are of 
opinion that the principle of estoppel as 
enunciated in the case of Mohammad Najaf 
v. Badri Prasad (1) hold good. , 

The next point is that Bisheshar Singh’s 
share may be pre-empted by Ram Singh, it 
being an admitted fact on the part of Deo 

(1) 118 Ind. Cas, 719; (1929) A. L J. 699; A, IR, 
1929 All. 658; Ind, Rul. (1929) All 927 : 


- recoverable, and having paid the first two 
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Narain, the vendee, that Bisheshar Singh 
“was séparate from the other vendors. The 
‘plea could have some force -but for the fact 
that we have not got sufficient: material on 
the record to enable us to give the plaintiff 
the rélief he now asks for. He never 
claimed this right to claim Bisheshar Singh's 
‘share ‘alone either in‘the court of first in- 
stance or in the Court of Appéal. The re- 
Bult is that we donot know what isthe share 
of -Bishéshar. Singh and what is the 
proportionate price which the vendee is to 
get for the share sold by Bisheshar Singh. 
Inthe circumstances, we cannot allow a 
new point to be taken. | 
“” The result is that the appeal fails and is 
hereby dismissed with costs.  . > 
othe Appeal dismissed. 


~O “PATNA HIGH COURT. | 
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PRRI ENE. -VETEUS OPAR i 
TAPESHWAR MAHTO AND OTHERS — 
. JUDGMENT-DEBTORS — RESPONDENTS. 
` Compromise decree—Payment by instalments — 
Provision for recovery of whole'amoùnt on failure in 
‘payment of instalments—Whether in the nature of a 


` ‘penalty—-Decree-holder's. power to execute on default 


*=Civil Procedure.Code (Act V of - 1908), 8. 148, if 
applies | a, . 
_ Where a” compromise 'dècree` provided that pay- 


“ments -wére to be made in three instalments and that 
Jóm failure in the. payment of the instalments, the 
(whole amount of the original decree would, be 
instal- 
“ments and only part of the third, the judgment-débtor 
failed: to pay thé balance by the due date: 

. .» Held,- that it was erroneous to hold that thecon- 
¿ditions ofthe compromise decree were ‘substantially 
fulfilled, that the provision in the compromise 
“decree was not a penalty giving the right to equit- 
“able relief and that - the term was-notin the nature 
Jofa forfeiture..  . ; A 

-_» Held, also, that on default, the decree-holders 
-could execute that term of the compromise decree 
which stated that if there should be failure in the 
‘payment: of-theinstalments the whole amount of the 
“original decree should be recoverable. .Balkishen 
»Das_v. Ram Bahadur Singh (3), Kishen Pershad v. 
“Kunj Behari Lal (4) and Jadab Chandra Poddar v. 
Rameshwar Marwari (5), relied'on, Nand Rani Kuer 


‘tw. Durga Dass Narain (1) and - Kandarpa--Nag v.e- 
~ Banwari Lal Nag (2), ihe ame 


distinguished. ` 


. , Held, further, that s.-148, Civil . Procedure Code, 


‘would not apply to the case. Jadab Chandra -Poddar 
`y,- Rameshwar Marwari (5), applied. 


Appeal from an order of the Judicial 
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Commissioner of Ohota Nagpur, dated 
May 18, 1932, confirming that of the 


Additional Subordinate Judge of Nazari- 
bagh dated November 29, 1930. nt 
‘Gourtney-Terrell, C.J. - This is an appeal 


by the decree-holders against a decision of .- 


the Judicial Commissioner of Chota Nagpur - 
confirming a decision of the Additional. 


Subordinate Judge of Hazaribagh and dis- 
missing an execution case. In asuit ‘by 
the decree-holders based upon a “mortgag6é 
there had been a final decree for ‘Rs. 4,267. 
Certain of the defendants suedfor:a dec- 
laration that the mortgage decree had 
been fraudulently obtained. The suit 
was compromised and a compromise 
decree was passed as against these defend- 
ants tothe effect thatif the defendants paid 
a total sum of Rs. 2,7000 ‘in three yearly 
instalments of Rs. 900 that the whole 
decree should be deemed to have been 
Batisfied. The defendants duly paid the 
first two instalments’ but as to the third 
they paid Rs, 550 before it was due but 
failed topay the balance of Rs. 350 by 
the duedate. They nevertheless dépositéd 
that sum in court sixteen days after the 
‘due date. The decree-holders sought to 
execute that term of the compromise decree 
‘which ‘stated thatifthere should be failure 
in-‘the payment of the instalments “the 
whole amount of the original decree should 
be recoverable. Thelower Courts have held 
that “time was not of the essence `of the 
contract” and relying upon two authorities, 
namely, Nand Rani Kuer v. Durga Dasa 
Narain (1) and Kandarpa Nag v. Banwari 
Lal Nag (2) held that ‘the conditions of the 
compromise decree had substantially been 
fulfilled. 

In my opinion the view of the lower 
courts is erroneous. It has long been held 
and notably in the caseof Kandarga Nag 
v. Banwari Lal Nag (2), relied on by the 
defendants that a compromise decree can~ 
not extend further than the terms of the 
compromise itself and that if the compromise 
involveda clause of penalty or forfeiture 
that the court notwithstanding the decree 


_intheterms of the compromise retains the 
“power to grant equitable relief against such 
` penalty or forfeiture. 


This is no doubt true 
but the question here is not one of whether 


- time was ofthe essence of the contract, 


but of whether itis a case of forfeiture 
against which equitable relief could be 


-(1) 82 Ind. Cas. 505; 2 Pat. £08; (1924) Pat, 122;°5 
P L T 401; A I R1924 Pat. 387. 
(?) 60 Ind, Cas, 864; 830 LJ 244, 


‘ 


’ 
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claimed. Itwas held as long ago as 1883 
by the Privy Council in the case of Bal 
Kishen Dasv. Ram BahadurSingh (3), that 
a provision incase of default in the pay- 


ment of instalments thata higher rate of ` 


interest might be charged isnot a penalty 
giving the right of equitable: relief: Seg 
also Kishen Pershad v. Kunj Behari Lal (4). 
Similarly in the case of Jadab Chandra 
Poddar v, Rameshwar Marwari (5), where 
the compromise decree provided that a 
sale would beset aside on condition of 
payment by instalments and there had. 
beena failure to pay the instalments on the 
due date, it was ‘held that the provision 
that the sale was notto be set aside was not 
in the nature of a forfeiture. The case of 
Nand Rani Kuer v. Durga Dass Narain (1) 
really turnedupon the question whether 
thecourt inthe exercise of its revisional 
jurisdiction under s. 115 of the Civil 
Procedure Code could interfere with the 
decision of the Subordinate Judge that the 
clause forthe enforcing of the original 
decree on failure to carry out the punctual 
payment of instalments arranged by- 
compromise was or wasnota forfeiture. It 
istrue that there are some observations 
inthe judgment of Mr. Justice Mullick 
which would give colour tothe argument 
that this is an authority that such a term is 
in thenature of a forfeiture. Having regard. 
however, tothe point upon which the case 
was actually decided I do not think it can 
be considered anauthority to this effect. 
If it were it would be entirely against the 
current of decisions in the courts in India- 
and would be entirely against the decision 
of the Privy Council already referred to. 

The respondents further suggested that- 
the court had power to extend the time for 
payment under s. 148.ofthe Civil Procedure 
Code. I entirely agree with the judgment 
onthis point of Mr. Justice Wort in the 
case of Jadab Chandra Poddar v. Ramesh- 
war Marwart (5). The section has no ap- 
plication to matters of this kind. 

I would reverse the decisions of the lower 
Courts and direct that the execution do 
proceed and that the respondents pay to 
the appellants their costs throughout. 

Saunders, J.—l agree. 

N. Decision reversed. 

(3) 10 0395; 101 A 162; 13 OL R 392; 7 Ind. 


Jur. 554; 4 Sar. 465 (P O). 
an 91 Ind. Oas. 790; A IR 1926 All, 278; 24 ALJ 


(5) 125 Ind, Oas. 516; 11 PLT 315; 9 Pat. 332; 
A d R 1930 Pat. 308; Ind. Rul’ (1930) Pat. 
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ALLAHABAD HIGH COURT. 
Privy Council Appeal No. 9 of 1932. 
December 16, 1932. ` 
MugERII, Aore. ©. J., AND BENNET, JJ, 
CHHEDI LAL—APPLICANT, . 


versus 
Musammat NAFIS FATIMA. BEGUM— 
Opposite Parry. f 

Civil Procedure Code (Act V of 1908), _ s. 110-—~ 
Application for. leave to appeal to Privy Council— 
Question of interpretation of a document—Whether.a, 
substantia! question of law. j 

A question of the interpretation ofa document is 
a question of law, and when it arises between thé, 
parties, it may be said that it is a substantial quès- 
tion of law. Í $ 

Where the value of the subject-matter ofa suit in, 
the lower Oourt was more than Rs. 10,000 and the value, 
of the subject-matter in’ dispute.on appeal to’ the 
Privy Council was more than Rs. 10,000, and. the 
argument for the proposed appellant was that” a 
deed of wakf was more or less illusory, because 20 per, 
cent. income of the wakf property was to go towardg. 
the payment of servantsand to meet miscellaneous 
expenses, and that Rs. 700 were to go to, the mut- 
walli himself and it was urged that the provision, 
that 20per cent. of the income was to be used for 
the purchase of fresh property was an invalid pro- 
vision under the law. and if allowed to stand, would 
be against public policy : ; Vie hie) 

Held, that there were substantial. questions, of: 
law andthe terms of s. 110, Civil Procedure Cade, 
were fulfilled. i | 

Privy Council Appeal for leave, to appeal 
to His Majesty in Council. : f 

Messrs. K. N. Katju and M. N. Kaul, for 
the Applicant. 7 | 

Mr. Zafar Mehdi, for the Opposite Party, 

Judgment.—This is an application for 
leave to appealto His Majesty in Council, 
The judgment of the court below has been. 
affirmed by this court. Wehave . to con~ 
sider accordingly, first, whether the value 
of the subject-matter of the suit in the court, 
of first instance was Rs. 10,000-or up- — 
wards and the value of the subject-matter 
in dispute on appeal to His Majesty in 
Council would be Rs. 10,000 or more, and, 
secondly, whether the appeal inyolves or not 
a substantial question of law. 

The facts are briefly these. Defendant 
No.1, who is the father of the plaintiff, 
executed a wagralalaulad, or a dedication, 
for the benefit of one's descendants, in 1919: 
Later on he executed a document which 
has been described as supurdnama (handing 
over the property) in favour of the ‘proposed 
appellant Chhedi Lal, on March 20, 1924, 
By this document Ohhedi Lal was putin 
possession of the entire property, which 
was the subject-matter of the wakf 
and was to make certain pay- 
ments and to make a certain ad vances 
from time to time, treating the property as 
his security. Itis in evidence that about 
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Rs. 20,000 were advanced by Chhedi Lal 
by the time the case came for trial. The 
plaintiff, one of the three daughters of 


defendant No. 1 brought a suit, out 
of which this application has arisen, 


to obtain a declaration that the 
supurdnama of 1924 was not a valid 
document, and further for a declar- 


ation that Chhedi Lal was not entitled to 
enter into posssession of the endowed prop- 
erty by virtue of the said supurdnama. It 
would thus appear that so far as Chhedi 
Lalis concerned, his entire interest was 
jeopardised by the suit. The property, 
over which he was to take possession, was 
the entire wakf property, which yielded 
profits of Rs. 8,290 a year. 

It is clear therefore, that the value of the 
subject-matter of the suitin the court below 
was more than Rs. 10,000 and the value of 

‘the subject-matter in dispute on appeal to 
His Majesty is more than Rs. 10,000, though 
the valuation of the suit is only Rs. 5,100. 

As to the substantial question of law, two 
points of importance, as between the par- 
ties, doarise. Thefirst question is whether 
the wakf wasavalid one. The argument 
for the proposed appellant is that the deed 
of wakf is more or less illusory, because 20 
per cent. income of, the wakf property is to 
go towards the payment of servants and to 
meet -miscellaneous expenses, and that 
Rs. 700 were to go to the mutwali himself. 
Then it is urged that the provision that 20 
per cent. of the income was to be used for 
the purchase of fresh property was an inva- 
lid provision under the law, and if allowed 


to stand, would be against public 
_ policy. | 
-, A further question is raised, namely, 


whether the supurdnama itself was bad, 
having regard tothe fact that the mutwalli 
was to get a substantial amount outof the 
wakf property, and he was authorised to 
take advances of money upon security of 
that income, and that the substantial pro- 
vision of thedeed of wakf is not disputed. 
A question of the interpretation of a docu- 
ment is a question of law, and when it arises 
between the parties, it may be said that it 
is a substantial question of law. Wethink 
that this isa case which fulfils the terms of 
8.:110, Civil Procedure Code, and we certify 
accordingly. 
N. . Application allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
2 & _, COURT. | 
Criminal Revision Application No. 46-B of 
1932, 
November 7, 1932. 
Niyoas, A. J.C, 
TRIKAMJI PARMANANDJI BHATIA— 
APPLICANT 
VETSUS 
EMPEROR—Opposits Parry. 

Provincial Insolvency Act (V of 1920), ss. 69, 70 
(5)—Offence under—Ingredients of—Complaint, to 
whom to be made—Mortgage executed by insolvent at A 
~—Creditors defrauded at B—Jurisdiction of court at B 
to try offence—Criminal Procedure Code (Act V of 
1898), s 489—Revision—View of lower Courts not 
contrary tolaw or reason—High Court, if should go 
into facts. 

When the Insolvency Court, under s. 10 (5), Pro- 
vincial Insolvency Act, makes a complaint toa 
Criminal Court, such Criminal Court does not derive 
its jurisdiction to try the offence from the Insolvency 
Court but from the Criminal Procedure Oode. 
In determining whether a particular Megistrate has 
jurisdiction to try anoffence about which acom- 
plaint is laid before him, the Court has to be guided 
entirely by the provisions of the Criminal Procedure 
Code. The complaint must be made to the nearest 
First Olass Magistrate having jurisdiction. 


It is only when the execution of the mortgage- 
deed is combined with the fraudulent intent to 
defraud the creditors of the executant that it can 
be brought within the purview of the offence defined 
in s. 69, Provincial Insolvency Act. The gist of the 


offence is theactual diminution of the sum to be 
divided among the creditors. 

[Case law discussed]. 

When a mortgage-deed is executed at A with 


intent to defraud creditors at B and the consequence 
of diminution of the sum available for division 
among the creditors, actually ensues from it, the 
court at B will have jurisdiction to try the offence. 


When the view taken in a case by 
Courts is not so contrary tolaw or reason as to 
require interference bythe High Court, itis un- 
necessary to go into the facts of the casein revision, 


the lower 


Criminal Revision Application against an 
order of the Sessions Judge, Amraoti, dated 
February 23, 1932. : 


Mr. T. J. Kedar, for the Applicant. 

Mr. P. Lobo, for the Crown. 

Order.-The applicant Trikamji was 
convicted by the First Class Magistrate, 
Yeotmal, for an offence punishable under 
s. 69 (c) (it), Provincial Insolvency Act, read 
withs. 109, Indian Penal Code, for having 
abetted the mortgage of a house owned ‘by 
Javerchand, who was in insolvent circumst- 
ances,fraudulently with intent to diminish the 
sumto be divided amongst his creditors, 
and sentenced to four months’ simple im- 
prisonment, Javerchand the co-accused 
died during the pendency of the trial. 

Javerchand who carried on trade on a 


. 
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debts amounting to Rs. 1,60,000. His 


assets consisted of houses at Yeotmal and. 


Dhamangaon and the stock of goodsin his 
shop. On March 26,1925, he executeda 
mortgage deed in favour ofthe applicant 


for a consideration of Rs, 50,000 alleged to: 


haye passed in Bombay and had this 
document registered at Amraoti on April 
18, 1925. The creditors of Javerchand 
filed an application on April 28, 1925, 
in the Court of the Subordinate Judge, First 
Class, Yeotmal, who on December 19, 1925, 
adjudicated Javerchand insolvent and on 
February 28, 1928, annulled the mortgage 
deed of March 26, 1925, as fictitious and 
fraudulent. That order was confirmed in 
appeal and maintained by this Court also. 
Thereupon the Subordinate Judge, First. 
Olass, Yeotmal, at the instance of one of the 
creditors laid a complaint in the Court of 
the Magistrate, First Olass, Yeotmal, in ac- 
cordance with s. 70, sub-s.. 5, Provincial 
Insolvency Act, for inquiring ‘into the offence 
alleged to have been committed by Javer- 
chand and Trikamji under s. 69 (c) (2), 
Provincial Insolvency Act. 

It is urged on behalf of the applicant 
that the court of the First Class Magistrate 
at Yeotmal had no jurisdiction to inquire 
into the offence on the ground that the 


mortgage deed was, executed in Bombay,. 


that is, outside the local limits of that 
court’s jurisdiction. Section 70, sub-s. 5, 
Provincial Insolvency Act empowers the 
Insolvency Court itselfto inquire into an 
offence under s. 69 of that Act. It is also 
given the option to make a complaint there- 


of in writing “tothe nearest Magistrate. 


of the First Class having jurisdiction.” 
ihe Insolvency Court has under this section 
to make a complaint nottoany Magistrate 
but to the Magistrate “having jurisdiction 
to try the offence.” It may be conceded 
that the Magistrate does: not derive his 
jurisdiction to try the offence from the In- 
solvency Court and that he should be 
possessed of jurisdiction under the pro- 
‘visions of the Criminal Procedure Code, to 
_try the offence. Reference is made on 
behalfofthe applicant to Ladu Ram v. 
Mahabir Prasad (1) and Ashutosh Ganguli 
v. Watson (2) for thé proposition that where 
a special offence is created by a Statute (in 
this case s. 69, Provincial Insolvency Act) 
and the mode how the penalty should be 


(1)37 Ind. Cas. 996; 39 A 171; 15 AL J 
3! 


(2) 98 Ind. Oas. 116; A LLR 1927 Cal. 149; 27 Or, L 
J 1268; 53 0.929; 4 O'L.J 350 | 
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imposed is provided in this Statute: it 
could only be imposed in the mode “pros 
vided therein, and in no other mode.. The 
contention thatthe Criminal Court to.whom 
the complaint is made by the Insolvency 
Court does not derive its power from the 
Insolvency Court may be accepted ag 
sound. The wording vfs. 70, -sub-s, 5, 
Provincial Insolvency Act, itself makes it 
clear that the Insolvency Court, so far 
from being given any discretion in the 
choice of the criminal forum is bound to 
make the complaint to the nearest Magis- 
trate: of the First Class having jurisdic- . 
tion. 4 ` 

` The applicant's next contention that the 
mortgage having been executed at Bom- 
bay and registered at Amraoti, the Magis- 
trate at Yeotmal lacked jurisdiction to try 
his offence unders. 69 (e) (i) is devoid 
of cogency and must be negatived. | 

In determining whether a- particular 
Magistrate has jurisdiction to try an offence 
about which a complaint-~islaid before him 
we have tobe guidedentirely by the _ pro- 
visions ofthe Oriminal Procedure Qode. 
No doubt it is the ordinary rule that every 
offence has to be inquired into or tried by 
a. court within the local limits of whose 
jurisdiction it is committed: - The- commis- 
sion of an offence may include the con- 
sequence ensuing from the commission 
ofan offence as is evident from 8. 179, 
Criminal Procedure Code, Where a person 
isaccused of the commission of an offence 
by reason of anything which has been done 
and the consequence which has ensued, such 
offence may be inquired into‘or tried by the 
court within the local limits of - whose 
jurisdiction any suchthing has been dohe: 
or any such consequence ensued. Thé“ 
argument thatthe consequence must be 
part and parcel.of the act committed 
does not appealto me as valid in view of the 
clear and unambiguous terminology of 
s. 179. Inmany cases itis no doubt true 
thatthe nature of the offence cannot be 
determined unless the consequence has 
ensued as for example,ina case -where a 


‘person is wounded atone place and dies 


of his wounds at another place. Here the 
death which ensued makes the act of 
wounding the offence of murder. : The 


“thing whichis done and the consequence 


which ensues together constitute an offence 
‘forthe commission of which: a person is 
prosecuted. In the present case I have' to: 
deal with an offence defined in s. 69 (o) 
(it) which states: be wo 

“It a debtor whether before or. after the making 


` to diminish 


. 
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ofan order of adjudicaticn fraudulently with intent 
the sum to be divided among his 
creditors ...has made away with, charged; mortgaged 
or concealed. any part of his- property of any kind 
whatsoever” 


The ‘debtor, J averchand executed the 
mortgage deed at. Bombay, but the mere 
execution of the mortgage deed was not 
an offence. It was only when it was com- 
bined with the fraudulent intent to defraud 
his creditors that it could be brought within 
the purview of the offence defined in s: 69. 
It would appear clear thatthe intent to 
defraud is.materialised in the diminishing 
ofthe sum.to be divided among his credi- 
tors atthe place where the assets avail- 
able for meeting the claims of. creditors 
are held: (in this case the assets were the 
houses at Amraoti ‘and Yeotmal). The gist 
of the offeace is the actual diminution of 
the.sum to be divided among the credi- 
tors, and this was. the consequence which 
was intended by the execution of. the 
mortgage deed at Bombay. I. have not been 
referred toany direct authorities bearing 
on. the question at issue,but my attention 
is invited to oe cases such as Queen- 
Empress.v. O'Brien (3), Emperor v. Maha- 
deo (4), Langridge v. Atkins (5), Emperor 
v. Ramratan Chunilal (6), The Assistant 
Sessions Judge, North Arcot-v. Ramaswami 
Asari (T) and Abdul Latif Yusuf v. Abu 
Mahamed Kassim (8). 

In Queen-Empress v. O'Brien (3) an 

employee of a company which had its office 
at Cawnpore was:charged with the offence, 
punishable under s. 408, Indian Penal Code. 
The complainant alleged that he was in 
charge, on behalf of the company, at a 
place.in Bengal, of certain goods belonging 
to the. company, failed to account for the 
“goods or their value, and thus caused loss 
to the company. It was held that the 
courts at Cawnpore had jurisdiction to en- 
quire into the charge, inasmuch as the 
consequence of the acts complained of 
namely, loss to the company, occurrred in 
Cawnpore. 


In. Langride v, Atkins (5) it was pointed 
out that s, 179, Criminal Procedure Code, 


refers to a consequence which completes or 
(3) IDA ML; A WN 1296, 191. 
G 6 Ind. Oas. 563; 32 A 397; ll Or. L J 372; 7AL 


Oe IT Ind. Cas. 792; 35 A 29; 13 Cr. L J 856; 10 A 


(6) 65 Ind. Cas, 637; A TR g Bom. 39;46 B 641; 
24 Bom. L R 46; 23 Cr. L J 

(7) 22 Ind. Oas. 991; ATR 1914 Mad. 330; 15 Or. L 
J 207; 38 M 779; 26MLI 235;.1L W 302; (1914) 


M WN 324, 
(8) 71 Tnd. Oas. 241; AIR 1922. Oal; 46; 24 Or.-L J 


113;.26 Q WN 175. 
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modifies the act alleged to be an offence 
and that ina criminal breach of trust loss 
is a necessary consequence and completes. 
the offence. In Emperor v. Ramratan Chuni: 
lal (6) their Lordships of the Bombay: 
High Court were of opinion that the word’ 
“consequence” in s: 179 must be givenits. 
ordinary grammatical meaning and that it 
should not be restricted to meaning a 
consequence which isa necessary’ ingre- 
dient of the offence. Whether a consequence. 
is regarded as forming part and parcel’ 
of the. offence itself or not, the judicial 
opinions expressed in the abovementioned: 
cases agree in holding that the court 
within the local limits of whose jurisdic: 
tion the consequence ensues has jurisdic- 
tion to try the offence, In the present. 
case, whether the offence is regarded as 
being complete at Bombay by “the mere 
execution of the mortgage deed with intent 
to defraud the creditors at Yeotmal or by 
the consequence, namely, the diminution. 
of the sum to be divided among his credi- 
tors actually ensued from it, the court at 
Yeotmal would be a proper ‘tribunal to 
try the offence, since the diminution of 
the assets was either a consequence or 
part and parcel of the offence. I am there- 
fore of opinion that the court at Yeotmal 
had jurisdiction to try the case. In any 
case as was held in Emperor v. Mahadéo 
(4); the case could be covered by either 
s. 182 or s. 531, Criminal Procedure Code. 
Turning to the merits of the case, I do 
not see any reason to differ from the view 
taken by the courts below. Whether the 
transaction was brought about with intent 
to diminish thesum to be divided among 
the creditors orit wasabona fide attempt 
to carry on business in order to meet 
liabilities at a subsequent date or as 
far as the appellant is concerned, a genu- 
ine attempt to help a relative to tide 
over his difficulties in a lawful and proper 
manner, is an issue which turns on the 
question whether the consideration of 
Rs. 50,000 of the mortgage deed was ac- 
tually received by Javerchand or not. ‘The 
facts that thecreditors were making insist- 
ent demands, that a substantial property 
was transferred to the applicant, who was 
Javerchand’s relative and a quondam 
partner, and that the mortgage was execut- 
ed in a clandestine manner and various 
other circumstances apparent on the re- 
cord, particularly the fact that the credit 
and debit totals in respect of the hundis 
which were drawn on Gobardhandas areso 
proximate in amount that all the transac- 
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tions: which océurred between March 26, 
1925 and April-28, 1925; could have- been’ 
carried on without the deposit of Rs. 50,000 
with Gobardhandas serve almost conclusive- . 
ly to prove- that the professed consideration ` 
of Rs; 50,000 was not received by Javer- 
chand. . - A 

The mere omission on the part of the 
prosecution to examine Lalji Thakarsi 
from whom the applicant claims to have 
borrowed the amount of Rs. 50,060 and 
Gabardhandas, Javeréhand’s brother, with 
whom the sum was.alleged to have been 
deposited, does not detract from the strength : 
of the prosecution case since the accused 
who had the personal knowledge of the 
transactions abstained from examining those: 
persons and: gktting. their account books 
produced and in so far as he made an 
attempt in defence to prove the payment of 
consideration he miserably failed. It is 
unnecessary to gointo the facts of the 
case in greater detail, as I am not convinc- 
ed thatthe view taken by the two courts 
below is so contrary to law or reason as 
to require interference by this court. 

I therefore dismiss this application and. 
direct that ihe applicant will surrender 
to his bail before the District Magistrate, 
Yeotmal,to serve the balance of his sentence. 

N. Application dismissed. 


LAHORE HIGH COURT. 

FULL BENCH. 
Second Civil Appeal No. 281 of 1926. 
May 27, 1932. 
SHADI Lat, C. J., BROADWAY, 
Tex OHAND, JAI LAL AND 
Dauip Sinag, JJ. 
MASTAN SINGH—PLAINTIFF--ÅPPELLANT 


versus 
SANTA SINGH AND OTHER DEFENDANTS— 
RESPONDENTS. 

Limitation Act (1X of 1908), Sch. I, Arts. 82, 120 
~-Co-sharers—Suit for injunction for removal of 
obstruction by defendant—Cause of action, when 
arises—Limitation for suit. 

Where the plaintiff brought a suit for an injunc- 
tion restraining the defendant from preventing him 
from using the field, owned jointly by the plaintiff 
and the defendant asa pathway and directing the 
defendant to keep it open asa path for him and his 
carts : 4 

Held, that in guits. of this kind the real” cause of 
action was the ouster of the plaintiff from property 
jointly owned by him and defendant and reserved 
for their common use for a specific purpose and not 
the perverted user of such preperty by the defend- 
ant ‘and that Art, 120 and not Art. 32, Limitation 
Act, applied to the case [p. 557, cols. L & 2.] 

Article 32 does not apply to a case where 
the defendant's act, though it might also have 
resulted in the perversion of the user from the 
original specified purpose, really amounts to an ouster 
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of the plaintiff from the property in question and the- 
real object of the suitis not to get rid of the perversion , 
simpliciter but to have the dispute as to title settled, . 
[p. 556, col, 2.] i T, 

[Case law discussed.]° 

Second- Civil Appeal from a decree of: 
the Additional District Judge, Lahore, dated, 
October 27, 1925, reversing that of the Sub- 
ordinate Judge, Third Class, Kasur, dated 
December 23, 1924. WA 

Messrs. Parkash Chandra and Qabul 
Chand, forthe Appellant. ` 

- Mr. Akbar Ali, for the Respondents. 
Opinion of the Fuil Bench. 

Tek Chand, J.-The Letters Patent- 
Bench has referred to the Full Bench two, 
cases (Letters Patent Appeals Nos. 190: 
of 1926 and 3 of 1930) in which the same. 
question of law is involved. 

‘In the first of these cases (Letters Patent: 
Appeal No. 190 of 1926) the plaintiff brought: 
a suit for issue of a perpetual injunction. 
to restrain the defendants from preventing. 
the plaintiff from using a certain pathway, 
situate within the boundaries of Mauza: 
Assal Uttarin Kasur Tehsil, Lahore Dis- 
trict, which it was alleged, had been reserv- 
ed for the purposes of a public passage but. 
which the defendants had encroached upon. 
and included in their cultivated field. The 
defendants pleaded that the area in dispute. 
was their own private property and not a, 
public passage, and alleged that the plaint- 
iff had no right to pass over it. The find- 
ings are that this area had been reserved 
by the village proprietary body for use as 
a thoroughfare, that both the plaintiff and 
defendants were proprietors in the village 
and as such equally entitled to use the 
pathway, that the defendants had appro- 
priated it to their exclusive use by includ- 
ing it in their cultivated field more than 
two years before the institution of the suit 
and that the plaintiff had full knowledge of 
the defendants’ act from the beginning. 
On these findings the suit has been held 
barred by time under Art. 32- of the 
Indian Limitation Act. The plaintiff. 
appellant contends that that article has 
no application to the facts-stated above and 
that the suit is governed by Art. 120, 

In Letters Patent Appeal No. 3 of 1930 
both parties are proprietors in Mauza -. 
Sahoongra in the Garhshankar Tehsil of the | 
Hoshiarpur District, and the dispute relates. 
to a portion of the shamilat which had been ` 
set apart for use as a toba (pond) but on 
which the defendants have built certain 
kothas and walls. The plaintiffs sued for 
a mandatory injunction directing the de- 
fendants to remove the buildings, The 
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defendants admitted that the site in ques- 
tion was originally shamilat and was used 
as a toba, but many years ago it fell into 
disuse and was included in the abadi, that 
the defendants had been in exclusive pos- 
session for a long time and had constructed 
buildings on it “considering it to be their 
own exclusive property.” The findings are 
that the area in dispute is a part of the 
village shamilat and had been set apart for 
use as a toba, that the defendants con- 
structed some kothas and walls over it 
more than six years before the date of the 
institution of the suit but that one kotha 
was built about three years prior to that 
date. Itis admitted by both Counsel that 
the claim in respect of the walls and the 
former set of kothas is barred whether 
Art. 120 gr Art. 32 is applicable, and this 
part of the case is not in controversy before 
us. The dispute is now confined to one 
kotha only, which has been held to have 
been constructed more than two, years, but 
less than six years, before the institution of 
the suit. The claim for this kotha also has 
been held barred under Art. 32. The plaint- 
iffs-appellants contend that that articie has 
no application and that the suit is governed 
by Art. 120 and is within time. 

_ It will thus be seen that the facts of the 

two cases are essentially the same. In each 

case l 

(a) the property in dispute is a portion 

>. ` of the village shamilat, owned by 
the proprietary body, of which the 
plaintiffs and the defendants are 

i members ; 

_ (b) the property in dispute. had been 
K set apart for use for a .specific 
l - purpose, and both the plaintiffs 

and the defendants, along with the 
rest of the proprietary body, had 
an equal right to use it for that 

n purpose ; 

' (e) the defendants had taken exclusive 
possession of the disputed property 
and divérted into a purpose other 
than the one for which it had been 
set apart; and i 

(d) they set up their own exclusive 
ownership of the area in question 
and deny its character as joint 
property ofthe parties. 

. The question for determination ‘is whe- 
ther on the above facts a suit-for injunction 
to restrain the defendants from preventing 
the plaintifis from using the common prop- 


‘erty for the specific purpose for which it 


had been originally set apari falls under 
Art. 32 or Art, 120.. ` g 
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Article 120, being the residuary article. 
will, of course, apply only if the suit does 
not come within the purview of any other- 
provision in the Act. The question, there-. 
fore, resolves itself into one of interpreta- 


tion of Art. 32, which reads as follows; 
“Against one, who { Two years 
having a right to 

use property, for 

specific purposes 

perverts it to other 

purposes 


When the perver- 
sion becomes 


injured thereby. . 


The judicial decisions bearing on the. 
interpretation of this article divide them- 
selves into two groups :— i 

(1) those in which the dispute was bet-. 
ween the person who had given the use of 
his property to another for a specific purpose 
and this other had perverted it to an un- 
authorized purpose, and . f 

(2) thesein which both the plaintiff and. 
defendant were co-owners of a plot of land 
and had set it apart for their common use 
for a specific purpose but which the defend- 
ant had diverted to an unauthorized: pur- 
pose and excluded the plaintiff from using 
it for the purpose for which it was originally 
intended. oes, toh 

With regard to cases falling in the first 
category there appears to be no difficulty; 
all the courts being agreed that the suit 
falls within Art. 32. A common instance 
of a case of this kind is a suit by a land- 
lord against the tenant to whom property 
had been leased for a specific purpose, but 
who, in contravention of the terms of the 
tenancy, had diverted it to another purpose. 
The leading case on the subject is Sharoop 
Das Mondal v. Jaggessur Roy Chowdhury 
(1), where it was held that a suit for an 
injunction against a tenant, who had ex- 
cavated a tank on land which had been 
demised to him for cultural purposes, 
brought more than two years after the per- 
version by the tenant had first become 
known to the landlord was barred under 
Art. 32, Similarly in Gangadhur v. Zahur- 
riya (2), the defendants, who were holding 
the land under the plaintiffs as cultivating 
tenants, had planted trees on it, and the 
landlords’ suit for removal of the trees was 
held governed by Art. 32. In Soman Gope 
v. Raghubir Ojha (8), the facts were the 
same as in the Allahabad case just cited, 
but the prayer was for removal of the trees 
as well as for ejectment of the tenant and 
Art. 82 was held applicable. A more recent 


(1) 26 O 564; 30 W N46. 
(2)8 A 446; A W N 1886, 210, . 
_ (3) 24 O 160.. ea 


known to person `` 


1938 
instance of the application of this article 
to such a case in Ismail v. Thakar Lal 93 
Ind. Cas. 89 (4), where the Muhammadan 
community of a certain village in Oudh 
had been allowed by the Hindu proprietor 
to use his land as a graveyard and the 
defendants, who were some of the Muham- 
madan residents of that village, had con- 
verted a portion of the graveyard into a 
grove. The proprietor sued more than two 
years after he had knowledge of the act of 
the defendants and his suit was dismissed 
as barred by limitation under Art. 39. 

Coming now to the second class of cases 
in which the parties are admittedly co- 
owners of a plot and had a common right 
to use it for a specific purpose, but which 
one of them has taken exclusive possession 
of and diverted it to an unauthorised use 
more than two years prior to the suit, we 
find that there is a considerable divergence 
of judicial opinion. It is however, note- 
worthy that there is not a single published 
decision of any court in India other than 
the Lahore High Court in which Art. 32 
has been applied to such a case, though 
cases of this kind are matters of every day 
occurrence throughout the country. In 
Musaly v. Lakshumayya (5), an attempt 
appears to have been made to apply Art. 32 
to the case of co-owners but the contention 
was rejected, it being ruled in a brief 
judgment that: : 

“A suit by one co-owner for an injunction restrain- 
ing the other co owners from obstructing a co-owner 


is governed by Art. 120and not by Art. 32 of the 
Limitation Act.” 


In this province also, it is only during the 
last six or seven years that Art. 32 has been 
held applicable to such cases. So far as I 
am aware, Art. 120 was invariably applied, 
without objection to cases of this kind 
before 1925. See for instance, Ganda Singh 
v. Nathu Ram 13 Ind. Cas. 661 (6), in which 
the suit was by one of the proprietors seek- 
ing 4 perpetual injunction against the co- 
proprietor defendants directing them to 
restore to its original condition certain land 
encroached upon by them which was 
originally reserved for their common use, 
and Rattigan, J., held that it was governed 
by Art. 120. Similarly in Lal Singh v. 
Hira Singh 60 Ind. Cas. 20 (7), Art. 120 
was applied by Broadway, J., to a case in 
which some of the co-sharers of a courtyard 
5 ieee Ind. Qas. 89; Al R1926 Oudh 341:130 L 


(5) 18 M L J 602, l 
(6) 13 Ind. Cas 661; 77 P W R 1912; 151 PL R 


1912. 
19) 60 Ind. Qas. 20; 3 UP LR (L) 9; 3 Lah. LJ 
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had constructed chhappars on a portion of 
it: and the other co-sharers had sued for an 
injunction for their removal. Again, in 
Chandu yv. Gajju 88 Ind. Cas. 176 (8), Jai 
Lal, J., applied the same article to a case in 
which one of the co-sharers had constructed 
a platform on a common pathway in the 
shamilat and the other co-sharers had 
brought a suit for perpetual injunction for 
the demolition of the platform. 

The first attempt to apply Art. 32 to such 
a case was madein Achar Singh v. Bad- 
hawa Singh (9), where the plaintiffs had 
sued for ejectment of the defendants from 
a specific field recorded as]part of a thorough- 
fare in the village shamilat. The suit was 
nominally on behalf of the proprietary body 
and the prayer was for removal of the 
obstruction to the enjoyment of the shamilat 
by the proprietors generally. The defend- 
ant pleaded that Art. 32 applied to the 
case while the plaintiffs contended that it 
was governed by Art. 144. 

The learned Chief Judge, however, re- 
pelled both these contentions and held 
Art. 120 applicable. The judgment, as 
printed in the Punjab Record, does not 
make it clear whether the defendant in the 
case was one of the proprietors, but a 


reference to the original record shows that 


this was so. 

The first case in which a contrary 
view was taken is Ghulam Muhammad v. 
Abdul Satar 89 Ind. Cas. 405 (10), where 
the parties were proprietors in a village 
and the plaintiff sued for an injunction 
restraining the defendant from cultivating 
a portion of the shamilat which had been 
set apart for use as a village pond, but 
which the defendant had encroached upon 
and brought under cultivation. The learned 
Judge distinguished Achar Singh v. Bad- 
hawa Singh (9), on the ground that it was 
not clear whether the defendant in that 
case was a proprietor in the village and 
applied Art. 32. In Gurdit Singh v. Hari 
Singh 110 Ind. Oas. 517 (11), the facts were 
substantially the same, both parties being 
proprietors and the encroachment by the 
defendants being ona publie road in the 
village abadi by erection of tharas thereon, 
Bhide, J., followed Achar ‘Singh v. Badhawa 
Singh (9) and distinguished Ghulam Muham- 


. 2 88 Ind. Oas. 176; A IR 1925 Lah. 455; 7 Lah, L 
228. 


(9) 15 Ind. 

2PLR 1913. 

(10) 89 Ind, Cas.405; 12 Lah Cas 490; A IR 1995 
6 


Lah. : 
(11} 110 Ind. Gas. 517; 29 P L R308 AI R 1928 
Lah. 792, 


Oas. 285; 124 P R 1912; 132 PWR 1912; 
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madv. Abdul Satar 89 Ind, Cas. 405 (10), on 
the ground:that: in the case before him the 


encroachment was on the public road and. 


not.on the “property” of any particular per- 
son or persons. In 112 Indian Oases are 
printed two cases decided on the same day 
by Coldstream, J., sitting in Single Bench. 
In the case of Main Pirthi v. Hans Raj (12), 
reported at p.381 of that volume the disputed 
property was a publicthoroughfare and the 
. Plaintiffs were proprietors and the defend- 
ants occupancy tenants in the village, both 
- of whom had, however, a common right to 
use the thoroughfare. 
pleaded that they had acquired a prescrip- 
tive title inthe site by adverse possession. 
Jt was found that the encroachment had 
been made four years. before the suit and 
that the plaintiffs had full knowledge of it. 
The learned Judge held that the case was 
governed by Art. 120. and not Art. 32 as 
the defendants could pass over the land 
merely as individuals or members of the 
community and could not be said to have 
a specific right of any kind peculiar to 
themselves. It was also observed that 
Art. 32 was not intended to apply to a case 
in respect of land in which the person 
proceeded against had no other right than 


a right in common. with the general public 


to pass over it. In the case reported as 
Nand Ramv. Jai Chand 112 Ind. Cas. 844 
(13) both parties were Hindu residents. of 
a: village who had a common right to use 
the plot in dispute as a burning ground, 
but:a portion of which the. defendants had 
appropriated and built upon more than 
two years. before suit. Coldstream, J., 
applied Art. 32 to this case distinguishing 
. it from the case last cited, on the ground 
that here-the defendants had a “real right 
inthe land itself", parts of which any of 
them could from time to time, temporarily 
appropriate and use as a support on which 
to cremate adead body. In Bhagwan Das 
v. Rama Nand 115 Ind. Cas. -73 (14) and 
Dewa Singh v..Qarum: 118 Ind. .Cas: 447 
(15) Art. 32 wasapplied to suits by some 
members of the proprietary body against 
other members of the same body- for a 
permanent. injunction for.the removal: of 
buildings erected by the defendants on a 
part. of the shamilat and:thoroughfares.. 
From what has been stated above it 


poi?) M2 Ind. Oas 331; A IR 1928 Lah. 
wal?) 112 Ind. Oas e414; A I R 1929 Lah, 


(14) 115 Ind. Oas. 73. 
_ (15) 118 Ind: Cas. 447:30P L 
; Lah, 535; Ind, Rul. (1929) Lah. 783. 
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will be seen that the facts in all these: 
cases were substantially the same. The. 
property: in dispute in each case was 
shamilat, seb apart for specife use as a, 
thoroughfare, pond or cremation ground: 
which both parties, as members. of the pro- 
prietary body or the general public, had. 
@:common right to use for that purpose, 
but which the defendants had wrongfully. 
appropriated to themselves by constructing. 
buildings thereon or including it in their. 
own fields in circumstances which amounted, 
to an ouster of the plaintiffs. In each cage. 
the plaintiff had sued for an injunction 
restraining the defendant from using the 
land for a purpose other than the one for. 
which it had been reserved and directing. 
him to remove the obstruction and restore. 
it to its original condition, so that it might. 
be available for the joint use of the parties. 
according to the original arrangement. 

This being so, there can be no doubt that 
the period of limitation governing all 
these cases is the same. It seems to me clear 
that in suits of this kind the real cause of 
action is the ouster of the plaintiff from 
property jointly owned by him and defend, 
ant and reserved for their common use for, 
a specific purpose, and not the perverted 
user of such property by the defendant. 
With all deference tothe learned Judges who 
have taken the contrary view, I think that 
Art. 32 has no application to such cases. 

It isno doubt true that the phraseology 
of the article is somewhat obscure. It does 
not describe explicitly the type of 
suit to which it applies. But a careful per- 
usal of the language will show that it fixes 
impliedly the nature of the suits which it is 
intended.to govern, Itis provided express- 
ly that the terminus a quo isthe date on 
which “the perversion becomes known to the 
person injured thereby”. From thisit seems 
to me to follow clearly that the article is 
applicable to those cases only in which the 
injury complained of is the perverted user 
of the property by the defendant, who had 
the right to use it for a specific purpose, 
and the plaintiff seeks the assistance of the 
court merely to get rid of the perversion. 
In my opinion, it has no application where 
the defendant’s act, though it might also 
have resulted in the perversion of the user 
from the original specified. purpose, really 
amounts to an ouster of the plaintiff from 
the property in question and the real object 
of the suit is not to get rid of the perversion 
simpliciter but to have the dispute as to 
title settled. 

In cases where the litigating parties are 


1933 
co-owners or co-tenants having “an equal 
right to use propérty for a specified pur- 
pose, it must-be remembered, that the pre- 
sumption of law is that the possession of one 
is the possession of all. Each such. person 
is seized of the property per my et par tout 
and anything short of denial of title canndt 
destroy the plaintiff's right. To suits 
between co-owners or co-tenants inter se, 
where the title of one is denied by the 


other, Art. 144 or Art. 120 would apply, ac- 


‘cording as the relief claimed is one for 
possession or injunction. It seems to me 
that it was not the intention of the Legisla- 
ture to reduce the period of limitation for 
such suits to two years, simply because the 
‘attack by the defendant on the plaintiff's 
‘title was accompanied bya perversion of 
‘the user of the property from its original 
-specified purpose. Admittedly such a suit 
-is not covered by the expréss words of 
Art, 32 and if I may say so with all respect 
it will be unduly extending its scopeif it is 
‘made to include within its purview cases of 
co-owners of the type under consideration. 
I-wish to make it clear, however, that I 
should not be understood as laying down 
that in no-case can Art. 32 apply to dis- 
putes between co-owners or co-tenants inter 
-se. A case might arise, for instance, where 
the defendant while perverting joint prop- 
‘erty from its specified user, admits the 
plaintiff's right to share the user in its per- 
-verted -form. In such circumstances, if the 
‘plaintiff wishes to get rid of the perversion, 
“he shall have todo so within two years 
from the date on-which he obtained know- 
-ledge of the perversion. 4 
Applying the principles laid down above 
to the two cases before us, we find ona 
‘careful consideration of the pleadings and 
‘the findings that the defendants in one of 
‘these cases have constructed buildings: of a 
“more or less permanent-character on the 
‘site of the village pond, and in the other 
‘case they have included the public pathway 
-in their own private field, and have thus 
practically ousted the plaintiffs from prop- 
erty which was held in common by the 
‘parties for the joint user in a specified man- 
ner. Indeed the defendants make no secret 
of their real intentions. In their respective 
‘written statements they specifically deny 
the plaintiffs joint ownership of the dis- 
puted property and set-up their own èx- 
clusive proprietary or prescriptive title in 
it. It is also ‘clear that the plaintiffs in 
“each case were fully cognizant of the true 
nature and import of the defendants’ acts, 
and-are in substance suing to have ites- 
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tablished that the property in dispute is 
jointly owned by the parties and for re- 
moval of the unauthorised encroachment 
made by the defendants on it, so that it 
may be restored to its original condition 
and made available for the particular pur- 
pose for which it had been set apart. In 
my judgment, Art. 32, has been erroneously 
applied to both these cases, and as the 
finding in each case is that the defendants 
had appropriated the property in dispute 
before us, to their exclusive use within six . 
years of the institution of the suit, Art. 120 
is applicable and the suit is within time. ` 
I would, therefore, accept both appeals 


. and remit the cases to the Single Bench for 


redecision in accordance with the rule of law 
laid above. i 
Shadi Lal, C. J.—I concur. 
Broadway, J.— I concur. 
Jai Lal, J.—I concur. 
Dalip Singh, J.—I agree. h 
N. Appeals accepted, 


__ BOMBAY HIGH COURT. 
Original Civil Jurisdiction Suit No. 42 
of 1927, 
January 13, 1933. 


Want, J. i 
SULEMAN HAJI AHMED UMAR—= 
PLAINTIFF 
VETSUS 
P. N. PATELL—DEFENDANT. 

‘Transfer of Property Act(IV òf 1882 asamended 
by Act XX of 1929), 8. 58-A—Retrospective effect of 
the section—Agreement tolease—Part performance of 


agreement--Lessor presenting lease for registration— | | 


‘Lessee's failure to admit execution— Consequent non- 
registratton—Admissibility of agreement—Registra- 
tion Act (XVI of 1908), ss. 7,49—Suit for damagea 
for breach of agreement—Maintainability. . 
Section 53-A, Transfer of Property Act, 
‘retrospective effect. The agreement must 
writing,.in which the terms must beset out with 
reasonable certainty, before the aid of the section 
can be invoked. If itis in writing, and the trans- 
feree has taken possession in part performance of 
the agreement, and is willing to perform his part-of 
the agreement certain equities arise- between the 
parties to it. Although 8-53-A’ provides that in such 
a case the transferor is debarred from enforcing any 
Tight against the transferee other than the right 
created by the agreement partly performed notwith- 
standing that the-transaction has not been completed 
according tolaw yet allrights and liabilities under 
the agreement become mutually enforceable, provid- 
‘ed ‘all the other conditions of the section are ful- 
‘filled. The Legislature could-nothave -inténded' in 
recognising an equitable doctrine to do equity to 
other, 
The defendant's willingness. need not continue 
throughout the period of the agreement when there 
are substantial acts.of part performance ‘on hig part 


has 
be in 
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which are unequivocally referable to the . written 
agreement. 

In pursuance of a conversation between A and 
B, B wrote aletterto A agreeing to take either 
the ground floor or first floor of his house for a 
period of five years. The letter also stated that it 
was to be considered as an agreement. lt was sub- 
sequently decided between themselves to let a flat on 
the first floor to B. A lease was prepared and 
presented by A for registration but was not regis- 
tered on failure of B to admit execution before the 
Registrar. B lived in thehouse for some months and 
then alleging that he was a monthly tenant vacated 
` the house after the usual notice. A filed a suit to 
recover damages for breach of agreement ; 

Held, that the letter sent by B to A did not create 
a present demise of either of the flats and was admis- 
sible in evidence though unregistered. Ramjoo 
Mahomed v. Haridas Mullick (1), distinguished, 
Sultanali Mulla Rasoolji v. Tyeb Pir Mahomed (2), 
relied on. i 

Held, also, that the lease -although unregistered 
was admissible notonly as evidence of part per- 
formance ofthe terms ofthe agreement contained 
therein, but also in order to show that the plaintif 
can under s. 53-A enforce his right to claim damages 
for breach of the agreement as provided by one, of 
its terms, and- that A was entitled to recover 
damages for breach of agreement. | s 

Mr. V. F. Taraporewalla, Acting Advocate- 
General, (with him Mr. M. M. Javeri), for 
the Plaintiff. 

Mr. Rodriques, for the Defendant, 


Judgment.—Plaintiff has filed this suit 
to recover from the defendant a sum of 
Rs. 5,269-12-0 or such other sum a8 may 
be fixed by the court by way of damages 
for breach of an alleged agreement to 
take a lease of the. premises in suit fora 
period of five years at the rate of Rs. 325 
per month commencing from March n 
1924. Plaintiff and his father carried oe 
business in Bombay in partnership in th 
name of Haji Ahmed Umar and Son up to 
June 1924, when the plaintiff's father died, 
leaving the plaintiff who was his only child 
as his sole heir and legal representative. 
During his lifetime plaintiff's father had 
purchased a property at Warden Road, 
Bombay, known as Ahmed Mansion, the 
conveyance of which was taken in the 
name of the plaintiff and his father as 
joint tenants. After his father’s death the 
plaintiff became and still is the sole 
owner of the said property. On February 
4,015, 1924, plaintiff says that he had a 
conversation on the premises with the 
defendant about letting to the defendant a 
flat either on the first floor or the ground 
floor of Ahmed Mansion on a lease for five 
years with anoption to the defendant to 
continue the tenancy for a further period 
of ten-years, Plaintiff stated in his evi- 
dence that the rent for either of the two 
floors was to be Rs. 325 per month, but it 
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appears that the rent forthe ground floor 
was to be Rs. 350 per month. A: type- 
written agreement was shown to the de- 
fendant, and the terms mentioned therein 
were to be embodied in a ‘pucca’ lease. 
Defendant denies that he met the plaintiff 
éither on February 4, or 5,and says that he 
saw the plaintiff and his father at their 
‘pedhv at Khadak on February 6, 1924, and 
that at that interview the period of lease 
and the amount of the rent were agreed to, 
but that itwas not then determined whe- 
ther he should be given a flat on the first 
floor or on the ground floor. Defendant 
adds that the plaintiff's father and the 
plaintiff agreed to place one piece of ex- 
panded metal on the doorway. This in- 
terview wasnever put to the plaintiff in 
his cross-examination. It is true that in 
para. 2 of the plaint the date of the agree- 
ment is given as February 6, but in para. 
2 of his written statement defendant does 
not admit the allegations contained in 
para. 2 of the plaint, save and except that 
he wrote a letter to the firm consisting of 
father and sonon February 6, 1924. It is 
really immaterial whether the first inter- 
view took place on February 4, or 5, as the 
plaintiff alleges, or on February 6, asthe 
defendant alleges, The parties are agreed 
that the conversation that they had was 
before the defendant wrote the letter to 
the plaintiff's firm on February 6, 1924, 
That letter refers tothe conversation which 
the defendant had, and it states that the 
defendant has agreed totake a fiat either 
on the first floor at Rs. 325 per month or 
onthe ground floor at Rs. 350 per month 
for five yearscommencing from, March 1, 
1924. Defendant further stated in the 
letter that he had agreed to take either 
of the two floors on the “conditions? mena 
tioned in the letter. The letter-ends by 
saying that the plaintiff's firm should con- 
sider the letter as an agreement. Plaint- 
if in his evidence stated that he had a 
conversation withhis father on receipt of 
the letter, and they decided between them- 
selves on February 7, to leta flat on the 
first foor tothe defendant. On the same 
day or on thenext day plaintiff met defend- 
ant and communicated the decision to him 
to give him the flat on the first floor, 
Defendant. agreed to take the first floor 
flat on hireat Rs.- 325 per month for five 
years commencing from March 1, 1924 
According tothe plaintiff-defendant asked 
him to prepare a-‘pucca’ lease which 
plaintiff got prepared at his. pedhi and it 
was signed by the parties on February 8; 
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1924. Defendant, howéver, says that after - 
February 6, he met the plaintiff for the frst” 
time on the 8th when the lease was already 
ready engrossed and was signed. It was 
then lodged: for registration. Plaintiff 
admitted execution before the Sub-Registrar 
of Assurances, but the defendant failed id 
do so. He entered into possession a day 
or two before March 1, 1924, and remained 
in occupation till about the end of August, 
1925, when he vacated alleging that-he 
wasonly a monthly tenant and that he 
had given the proper and requisite notice 
to vacate. 

There was some correspondence between 
the parties in August-September, 1925, 
and the plaintiff filed this suit in the beg- 
inning of January, 1927, to recover damages 
for breach of the agreement on the part 
of the defendant to takea lease of the first 
floor for five years at Rs. 325 per month. 
Defendant relies onthe letter which he 
wrote on February 6,1924, as an agreement 
between the parties constituting a present 
demise between the parties, and the ques- 
tion is whether it is admissible in evidence 
for want of registration as unders. -2(7) 
of the Indian Registration Act “lease” 
includes an agreement for lease. Accord- 
ing to the defendant the letter falls under 
ss. 17 and 49 of the Indian Registration 
Act andis inadmissible forwant of regis- 
tration. Itis admitted that the premises 
which were actually let to the defendant 
were the first floor flat, and that the same 
was for the first time agreed to be let only 
on February 7 or 8, 1924, Theletter is dated 
February 6and in that letter the defend- 
ant agrees to take a flat either on the 
‘first floor, or a flaton the ground floor. 
It is clear, therefore, that on February 6, 
plaintiff had not decided which flat he 
would let to the defendant, and, in my 
opinion, the letter cannot create a present 
demise on February 6 of either the one or 
the other flat, when the option to give 
one ofthe two had not then been exercised 
bythe plaintiffand his father. The option 
was exercised and the decision communicat- 
ed to . the defendanton February 7 or 8, 
‘sothat there was no complete and conclud- 
ed agreement on February 6. The letter 
-is only a record ofthe conversation between 
the parties and not quite a correct record 
either. The words in the letter asking the 
plaintiff's firm to treat the letter as an 
agreement cannot make it an agreement in 


theabsence of confirmation by the lessor. : 


Nor does thefact that either ofthe two 
flats was available for letting on Febru- 


SULEMAN HAJI AHMED UMAR. i: P, N, Batter. 


559 

ary 6 servé to constitute à présent demise 
on that day of the first floor flat. Counsel 
for the defendant mentioned the case of 
Ramjoo Mahomed v. Haridas Mullick (D, 
but in that case as in many other cases 
there were two letters, one by the lessee 
agreeing totake the premises, and the 
other by the lessor confirming the agree- 
ment and it was held that the terms of the 
agreement as mentioned in the two letters 
created an immediate interest in the prop- 


erty let. It may be here mentioned 
that the -mere fact that the hold- 
ing is to commence af some future 


date after the agreement does not make 
any difference, andevenan option of. one 
of two dates from which the holding is to 
commence is immaterial. The premises, 
however, which are agreed to be let must not 
be left indeterminate as was done by the 
letter of February 6. Moreover, the defend- 
antstated in his letter that certain “con- 
ditions” mentioned therein had already been 
agreed tobetween him and the plaintiff 
and his father. Plaintiff, however, stated 
that he did not agree to put two pieces 
of expanded metal as mentioned in the 
letter. It is truethat the plaintiff or his 
firm did not reply denying that. condition, 
but the lease was prepared and signed within 
acouple of days after February 6, and 
the plaintiff stated that nosuch condition 
was embodied therein, Though the letter 
mentionstwo pieces of expanded metal 
the defendant stated that only one piece 
was put up befote he went into possession. 
Whether it was one piece or two pieces, it 
is not alleged anywhere that this was done 
between February 6 and 8, and if it was 
done at some later date it does not follow: 
that the plaintiff agreed to that condition 
on February 6. I merely refer to this ‘con- 
dition’ in order to show that even on that 
additional ground there was no concluded 
and final agreement on February 6. 

It has been held in Sultanali Mulla 
Rasoolji v. Tyeb Pir Muhammad (2) and in 
various other cases, that the test to be 
applied in construing a document like the 
letter in question isto gather from it the 
intention ofthe parties and to see whether 
it contains words or terms which can be 
construed eas a present demise. It has 
alsobeen held that words like “agree to 
let” and “agree to take” are words of present 


(1) 91 Ind. Cas, 320; 52 0695; AI R 1995 Cal, 
1087 


2) 125 Ind. Oas, 428; 32 Bom. È R 188; AIR 1930 
Bom, 210; Ind. Rul, (1930) Bom. 232, -S 
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demise: -See Bearpark v. Hutchinson’ (3). 
But the words “I agree to take” used by the 
intending lessee inthe letter of February 6, 
cannot create a present demise ofor in- 
terest, in either of the two floors by the lessor, 
in the absence of any confirmation.by the 
lessor; and, further, as I have stated before, 
itis. common ground that the premises 
which were ultimately demised were not 
fixed and determined till after February 
6. Inmy opinion the letter of February 
6, cannot be construed .as a present 
demise of the flat on the first floor of 
Ahmad Mansion and therefore does not.re- 
quire registration: See Hemanta Kumari 
Debiv; Midnapur Zamindari Co, (4). The 
letter is, therefore, admissible in evidence. 

“The suit is one for damages for breach of 
the-agreement-and is filed within-time. I 
will deal with the admission of the lease in 
‘evidence later. The agreement between the 
parties was orally arrived at, though only 
eithér on February 4 or 5 or 6, but in any 
event -before the letter of the 6th was 
written and was not completed till either 
February 7 or 8, when it was finally decided 
to let the flat on the first floor of.the 
defendant ‘and the ‘defendant agreed 
to take it. Counsel for the defend- 
ant argued that the plaintiff cannot rely 
on -any oral agreement when. the terms‘of 
the agreement are reduced to writing by 
virtue of-s.. 91 of the Indian Evidence Act. 
But all the terms of the agreement were 
admittedly not reduced to writing in the 
Jetter of February 6. As to the lease the 
defendant canos be allowed to contend 
that, ib is inadmissible for want of registra- 
tion on his part, and at the same time argue 
that-the plaintiff cannot rely on-any oral 
agreement because the terms have been re- 
_duced’ to writing in the form of a lease to 
which he objects. - : - if 
>» Counsel for the plaintiff further argued 
that even if-it was held that there was a 
present demise of-the flat on the first floor 
ae would, still be entitled to enforce his 
rights under the unregistered. agreement by 
virtue of the provisions of the newly added 
+s, 53-A of the Transfer of Property Act. 


. This part -of the case has not been pleaded | 


.in the plaint, as the section was notin 
, force when the suit was filed. But itis a 
point of law, and no-amendment was strict- 
„Iy. necessary, nor was-any objection taken 

(3) (1830) 
848: 9 LJOP 1; 33 R R428. 
, (4) 53 Ind. Cas. 534; 46 I A 240; 22 Bom ‚LR. 
‘488: 37 MLJ 525;17 AL J1117; 24 O WN 177; 


1 
- . (1920) MW N 66; 27 ML T 42; 11 LW 301; 310 L 


` J 298; 47 O 485 (P'O). 
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-by the defendant on that ground. Section 
-53-A deals with the doctrine of part per- 
formance of a contract, and is added by 
s. 16 of the Transfer of Property (Amend- 
ment) Act (XX of .1929). Section. 63- of 
-Act XX of 1929 lays down that certain 
amendments made by that Act shall not be 
deemed.to affect the terms or incidents of 
any transfer of property before April 1, 
1930. But s. 16 which introduces s, 53-A 
‘is not one of them, ‘and therefore, by-impli- 
cation s. 53-A can be said to have retros- 


‘eh, 


aio 


a 


pective effect. That section gives statutory 


recognition to the equitable doctrine of part 
performance which courts in India have 
applied in numerous cases, and which was 
applied in appropriated cases even by the 
‘Privy Council: See Muhammad Musa v. 
Aghore Kumar Ganguli (5). The agree- 
ment, however, must be in writing in which 
the terms must be set out with reasonable 
certainty, before the aid of the section can 
be invoked. If it is in writing, and the 
transferee has taken possession in part per- 
formance of the agreement and is willing to 
perform his part of the agreement, certain 
equities arise between the parties to it. 
‘The-section provides that in,such-a case the 


transferor is debarred from enforcing any | 


tight against the transferee other than the 
right created by the agreement'partly per- 
.formed notwithstanding that the transaction 
-hàs not been completed according to law. 
‘But it seems that all rights and liabilities 
-under the agreement become mutually en- 
-forceable, provided all the conditions of the 
‘section are fulfilled. The Legislature could 
_not have intended in recognising an equit- 


“able doctrine to do equity to,one’ party to ` 


“the agreement and-not to the other. Coun- 
‘sel for the defendant argued that s. 53-A 
‘did not apply as the defendant was not 
willing to perform the contract - after 
August, 1925. The defendant entered into 
. possession. and paid rent fora year and a 
. half, and. it is not necessary that his willing- 
_ness should continue throughout the period 
_of the agreement, if there are substantial 
_ acts of part performance which are unequi- 
vocally referable to the written agreement. 

HI am right in holding that this action 
. has retrospective effect, then the question 
_ arises to which of the two documerits it 
applies, for the terms of the document must 
be reasonably certain. The letter of Feb- 


_Tuary 6, 1924, as I have held before, does - 


(5) 28 Ind. Cas-930; 421A 1;-17' Bom. LR 420! 
<21 OL J231; 28 ML J548; 190 W N 250; 13:A 
, L. J 229; 17 M LT 143; 2L W- 258; - 42 0-801; 

(1915) MWN62(P 0), | - 
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not contain all the terms of a concluded 
agreement. It not only leaves the pre- 
mises undetermined, but refers to the terms 
of a typewritten agreement which are 
nowhere mentioned and are not in evidence 
before me. The ‘pucca’ lease was, how- 
ever, signed by the parties on February 
8, 1924, and- its execution,was admitted 
by the plaintiff, but the defendant failed 
to admit execution before the Sub-Registrar, 
though the plaintiff says that he called 
upon the defendant to do so. Defendant 
says he does not remember having been 
called upon, But thefact remains that it 
was not registered as far as he was con- 
cerned. Is the lease then admissible, and 
if so for what purpose? Section 49 of 
the Indian Registration Act lays down 
that no document required to be register- 
ed shall affect any immovable property 
comprised therein or be received as evi- 
dence of any transaction affecting such 
property unless if has been registered. A 
proviso was added io that section by s. 
10 of Act XXI of 1929, and it runs as 


follows: . 

“Provided that an unregistered document affecting 
immovable property and required by this Act or the 
Transfer of Property Act, 1982, to be registered may 
be received as evidence of a contract in a suit for 
specific pérformance under Chap. II of the Specific 
Relief Act, 1877, or as evidence of part performance 
of a contract for the purposes of s, 53-A of the Trans- 
fer of Property Act, .1882, or as evidence of any 
collateral transaction not required to be effected by 
registered instrument.” i | ? 

The lease, in my opinion, is admissible 
not only as evidence of part performance 
of the terms of the agreement contained 
therein, but also inorder to show that the 
plaintiff can unders. 53-A enforce his right 
toclaim damages for breach of theagree- 
ment as provided by one of its terms. 
Both the letter of February 6, 1924 and 
the ‘pucca’ lease are admissible and 
should be marked as exhibits in the 
case. | h 

“A question was raised whether apart 
froms. 53-A the lease was admissible in 
evidence in the absence of admission of 
execution by the lessee, viz., the defendant. 
A lease has been defined by s. 105 of 
the Transfer of Property Act as a transfer 
bythe transferor, who is called the lessor, 
of a right toenjoyan immovable property 
for a certain time, for a consideration, and 


on the terms which are accepted by the. 


transferee, who is called the lessee. Under 
8. 107 of the Act a lease that isa transfer 
of an immovable property, for a period 
exceeding a year can only be made y 
registered instrument. It is the lessor who 
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by a’ 


creates an interest in the immovable 
property, and it was argued that it might 
be sufficient if the Jessor gol the lease 
duly registered as was done in this case 
for the lessee only binds himself by coven 
ants which are personal. There is nothing- 
in the Indian Registration Act which makes 
the lease regisirable by both the parties, 
though the Act provides the machinery to 
be adopted in cases where a party execut- 
ing the lease denies its execution. All the 
relevant sections of the Act have been con- 
sidered by their Lordships of the Privy 
Council in Mohammed Ewaz v. Birj Lall 
(6) in which it was held that if the regis- 
tering officer refused under s. 35 of the Act 
to register a document quoad the person 
who denied execution, the section could not 
be extended to destroy the operation of 
the deed as regards the person who admitt- 
ed execution. The proviso to 8. 23 of the 
Act shows that the Legislature contemplat- 
ed a partial registration of a document, 
In that case the deed was a deed of sale 
and all that the decision comesto is that 
the deed can be given in evidence against 
the person executing it. It does not decide 
the question asto what its effect is as re- 
gards the person not executing it. A lease, 
as I have stated, is made up ofa transfer 
on certain terms, and the acceptance of 
these terms. Acceptance is defined by s.2 
(b) of the Indian Contract Act as the act 
of the person to whom a proposal is made 
which signifies his assent thereto. The 
lease has been signed by the defendant 
and he has, therefore, signified his assent 
to its terms. But a lease is made up of 
two parts,a transfer and the acceptance, 
and it has got tobe registered when it is 
for overa year. It follows, therefore, that 
the acceptance must be registered too, 
and it can only be done when the accept- 
or admits his acceptance, in other words, 
admits execution. Counsel for the plaintiff 
relied on the case of Raja of Venkatagiri 
v. Narayan Reddi (7) and argued that the 
lease was admissible, apart from s. 53-A 
of the Transfer of Property Act as the 
suit was`not filed on an alleged title under 
an unregistered lease, but was only an 
action for recovering damages for a breach 
of the agreement. That case differs from 
the case of Hurjivan Virji-v. Jamsetjr 
Nowroji (8) in whichthere was an alter- 
native claim for damages also. ~The do- 


(6)4 IA 166 at pp. 172,173; 1 A 465; 3 Sar. 735; 3 
Suther 438 (P C). . 

(1) 17 M 456, i 

(8) 9 B 63. 
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cument was, however, got prepared by the 
lessee, . signed by him, and handed to the 
lessor who refused to sign. The Appeal. 
Court held that the document, 
admissible to establish any contract for 


the purpose of drawing an inference from 
it. I have not been referred to any sub- 


sequent case of this High Oourt in which, 


that decision has not been followed. In 
fact the correctness of the Madras High 
Court decision has been doubted by Sir 
Dinshah Mulla in his commentary on s. 49 
of the Indian Registration Act at p. 178. 
In my opinion, therefore; apart. from s. 
53-A of the Transfer of Froperty Act, the 
lease cannot be admittedin evidence. 


I have been alsoreferred to the recent. 


judgment of their Lordships of the Privy 


Council in Arif v. Jadunath Majumdar, 


(9) in which the appellant had verbally 
agreed in 1913 to give the respondent a 
permanent. lease 


the permanent lease in -1918 and filed a 
suit for ejectment —_ 
Council held that as the lease was 
registered the appellant was entitled to 
eject the respondent : but. it was of the 


opinion that had the respondent's right to. 


sue not been barred by limitation, as it 
was: barred more than three years after 
the appellant's refusal 
.to. grant -the lease, the respondent could, 
have claimed - execution of the lease and’ 
got it registered. It was held that the 
. doctrine of part performance was not appli- 


cable, but in any event s. 53-A could not’ 


have been applied as the agreement was 
oral and-not in writing.. If- it:was appli- 
cable, ‘the equitable relief given by the’ 
section, it seems, would be available to 


the parties even’ "after the’period of limita-. 


tion to file a suit for specific performance 
, had, expired, subject of course to the other 
provisions of the section. There -is no 
question. of. specific performance | in the 


present: case, as the plaintiff has re-let the: 


premises to another after giving: notice 
to the defendant. His only claim is for. 
damages for breach. of the agreement, and. 
the suit is within time. ' 

Thé: parties are agreed that the: amount, 
of damages, payable by the. defendant ‘to! 
the plaintiff is Rs. 5,000. i 

` There will, therefore, bea decree for the 


plaintiff against the défendant for Rs. 5,000; 
- © (9) 58 TA 91; 33 Bom. L R913: AT R1931P' 0° 
7 ;60M L J 538; 33 LW “586: 53 O L J 359: 35 


wv N 550; 15RD 354, SO W N 739; (1931), M, ` 
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154; 58 O° Je 
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was not. 


of a plot of land and 
put him in possession but refused to grant, 


in 1923. The Privy 
not. 


in December 1918 


“On. April, 1, 1931, 
“of Benares called onthe assessee to furnish 


: ‘time, 
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and costs and interest on judgment a; 


six per cent. per annum till payment. f 
N. Suit decreed? 


. _ ALLAHABAD HIGH COURT. 

Miscellaneous Oase No. 423 of 1932. 
October 14, 1932. 
MUKERJI AND BENNET, JJ. | 
Inre ABHEY RAM CHUNNI LAL— E 
APPLICANT. 
Income Tax Act (XI of 1922), ss. 22 
(4;—Deliberate failure to make return of total’ 
income—Best judgment ` assessment, tegality 
S. -38 (2), when applicable. 

Where an assessee carrying on business in several, 


places on beingasked to furnish a complete return - 


covering the total income derived from not only the: 
head office but also the offices: in f the- other- 
places, furnished a return containing no mention of; 
the income from the branch offices at those places, , 
and an assessment was made to the best of judg- 
ment : 

Held, that there wasa deliberate ` non-compliance’ 
with the rule in s 22 (2), Income Tax Act and- 
there being a failure to make a return under s. 22 (2), 
the Income Tax Officer had power to makea best 
judgment assessment under 8 23 (4) and that s. 23 
oe was not apphicable to the case. ~ 

When an assessee has made a return which . he 
knows is a bona fide. one and in’ which hei 
has put in bis total income, to the best of his then’ 
information, there might yet be some omission om 
his part due to some cause or other. In that and. 
similar cases 8 23 (2) would apply. 


Messrs. S. K. Dar and Gopinath Kunzru; e 
„forthe Applicant. 


Mr. U. S. Bajpai, for the Crown. 

Judgment.—This is an application made. 
by a firm, Messrs. Abhey, Ram Chunni Lal, 
requesting this court to ask the Income-tax. 
Commissioner to state a case. The appli- 
cation came up for hearing on June 24, 
1932 and we directed a notice to go. In 


compliance with that notice the. learned 


Government Advocate has appeared to show. 
cause against ‘the granting of the appli- 
cation. We have heard the learned Coun- 
sel for the parties, and as we are going. 
to reject the application, it is not necessary. 
to delivera judgment in extenso. , Briefly, 
the learned Counsel for the aésessee has: 
raised four points. The facts involved are 
as follows: The assessee has his business 


_ at three places, namely, Benares, Ja aunpur 


and Piparia in the Central Provinces. ’ At, 
Benares -there are two shops, oné. is the’ 
head office, and the ‘other. is å branch office, 
the Income-tax Officer. 


a-return by May.4, 1921. The assesseé. 


: failed .to furnish a return, and he asked for 


On J doe 6, 1931, he was deha told. 
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that his return should be a complete one 
in the sense that it should cover the total 
income derived from not only the Benares 
offices but also from the offices at Jaunpur 
and Piparia. On July 20, 1931, the 
assessee filed a return which was in respect 
of the income derived from the two branches 
at Benares alone, and it did not contain 
any mention of the income from the Jaunpur 
and Pipariabranches. On July 21, 1931, 
the Income-tax Officer at Benares pointed 
out this omission, and once more granted 
time up to July 24; 1931, to comply with the 
notice issued under s. 22 (2), This was not 
done, but on July 23,193], an application 
was filed raising a question of jurisdiction. 
On July 28, 1931, an assessment to the best 
of judgment was made, 

The first question is whether the Income- 
tax Officer at Benares had jurisdiction to 
call fora return of the income at Jaunpur 
and Piparia branches. The point is really 
covered. by an authority of this court, 
namely, In the matter of Lachhman Prasad 
Babu Ram of Cawnpore (1). ` We agree with 
that decision, to which one of us was a 
party, and we hold that the Benares officer 
had jurisdiction to call for a return of the 
income of all the branches; that officer 
having jurisdiction at the head office at 
Benares, s. 64 (1)does not militate against 
the view. It has been enacted only to 
safeguard the powers of the Local Officer, 
in case it might be contended that sub- 
s7(1), 8. 64 took away that power. 

The second point raised was that the 
return filed was a complete compliance with 
the provisions of s. 22 (2), and if it was 
“incorrect or incomplete,’ proceedings 
should have been taken under s. 23 (2) of 
the Act. We are of opinion that a return 
which deliberately failed to comply with 
the rule contained in s. 22 (2), that the 
return was to be of the total incomeof the 
assessee was no return at all within the 
meaning of that rule of law. Section 23 (4) 
permits the Income-tax Officer to make a 
best judgment assessment in case there 
isa failure to comply witha return “under 
sub-s. (2), s. 22.” The language does not 
stop with the words “fails to make a 
return,” but the word “return” is qualified 


by the words “under sub-s. (2), 8. 22.” In 


our opinion there is no contradiction or 
inconsistency between the provisions of 
s. 23 (2) ands. 23 4). When the assessee 
has made a return which he knows isa 
bona fide return and in which he has put in 


(1) 88 Ind. Cas 216;-A I R1925 All, 385; 47 A 
631; 23 A Ld 37), LR 6 A325 Oiy, = 
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his total income to the best of his then 
information, there might yet be some omis- 
sion on his part due to some cause or other. 
In that and similar casess. 23 2) would 
apply. 

The next point is whether the assessee 


“had enough time to comply with the order. 


In our opinion hehad. The next point was 
that the old practice, namely, of demand- 
ing return at Piparia and Jaunpur, 
should have been continued. But this was 
a matter for the Income-tax Officer at the 
head-quarters to decide, and we have no 
voice in the matter. In the result, the 
application fails and is hereby dismissed 
with costs, We assess the fee of the learn- 
ed Government Advocate at Rs.. 150. He 
will file his certificate of fees within the 
time allowed by the rules of the court. 
N.-A. Appeal dismissed. : 


_ BOMBAY HIGH COURT. ' 
Original Civil Jurisdiction Suit No. 2612: 
of 1930. NAN , 

September 2, 1932. ; 

Wapta, J. 

RAMCBANDRA ATMARAM k 
KHANOLKĶKAR—PLAINTIFF : 

3 VETSUS G 

TUKARAM NANA NIKTE AND OTHERS: 

— DEFENDANTS. | 
Dekkhan Agriculturists' Relief Act (XVII of 1879), 
s. 2—Agriculturist—Definition of—‘Ordinarily’ ins. 
2 (1), meaning and significance of ~Onus of proof— 
Nature, quality and extent of work required to be 
done by agriculturist—Rules regulating—‘Personally 
engages in agricultural latour’, interpretationof. ` 
it is generally left to the Commissioner of the 
High Court for taking Accounts to determine whether 
a person's income is derived principally from agri- 


_cultural sources, and that is generally done by as- 


certaining whether his income ‘from agricultural 
sources exceeds his income from non-agricultural 
sources for a period of three years before the date of 
the suit. But iteisfor the court to determine whe- 
ther the person who claims to be an agriculturist 
under the second branch of the definition is a person 
who ordinarily engages personally in agricultural 
labour within the limits ofthe district to which the 
Dekkhan Agriculturist's Relief Act applies, [p. 564, ` 


- eal. 2.] 


The word “ordirarily" which occurs in s. 2 (1), 
Dekkhan Agriculturists' Relief Act, shows that 
only a bona fide agriculturist who 
comes within the definition; the word “ordinarily” 
there means ‘regularly’ and habitually and not 
casually, whether it be fora longer ora smaller por- 
tion of the day. The word does not mean ‘solely’. 
The definition does not cover the case of a person 
who leaves his usual avocation and only témporarily 
engages personally in agricultural labour. At the 
same time any person who satisfies the condition 
imposed by the latter portion of the definition is an 
agriculturist irrespective of the proportion which his 
strictly agricultural income may bear to any other 
income acoruing to him, whatever that proportion 
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may be. Sahu Bala Jambhalee v. Narayanshastry 
(1), Tulsidas Dhunjee v. Virbussapa (2), Bhikha v. 
-Rai Chand (3), referred io. [ibid.] 

In such cases, tbe burden of pioof is on the perscn 
who sets himself as anagriculturist [p. 565, col }.] 

It is diffizult for the court to Jay down rules for 
determining the exact nature and quantity or extent 
ofthe work required to be done by an agrionitnrist 
to bring himself within the second branes cf tue 
definition. [p. 566, col 1.] 

It isnot necessary for the agriculturist to engage 
personally in agricultural labour throughout the day. 
it ia enough if he is engaged fora larger or a smaller 
portion of the day. Itmust be an appreciable 
amount of work which he engages in, and not 
merely some casual or desultory work in the fields. 
Secondly, the agricalturist cannot be said to engage 
personally in agricultural labour if he gets the 
work done only through labourers, but he can still 
“be said tv be engaged personally, if he himself works 
side by side with the labourers employed by him. 
He need not cultivate the lands all by himself. 
Thirdly, even if the principal income of the agricul- 
turist is from non-agricultural sources, as for instance 
froma shop orfrom money lending, he would still 
be an agriculturist, if he does an appreciable amount 
of agricultural work for a portion of a day. If he 
does engage himself in that manner, his attending 
to’ some other work during another portion of the day 
suchas, writing books of account, or carrying on 
correspondence, cannot necessarily deprive him of 
the status of an agriculturist under the socond part 
of the definition. [ibid.] A 

Again, where a person who claimsto be an agri- 
culturist has or has not ‘any; bullocks or agricultural 
implements of hisown is a -matter to be considered, 
But the mere want of possession of these is not con- 
clusive against him Further, it is not necessary that 
the agriculturist should be engaged in agricultural 
labour personally throughout the year, as there are 
months when no agricultural work is done at all. 
It is not necessary that during the agricultural season 
the agriculturist should work from day to day. His 
omission to work ona day or some days here and 
there will not matter, provided he has engaged per- 
sonally in agricultural labour for the substantial por- 
tion of the agricultural season [p. 586, col. 2.] 


Mr. B. K. Desai, for the Plaintiff, 

Mr. KR. C. Chinai, for the Defendants. 

Judgment.—Plaintiff is the transferee of 
& mortgage of certain immovable proper- 
ties situate at Brahmapuri in the Pandhar- 
pur Taluka of the .Sholapur “District which 
was executed by defendant No.1, as mana- 
ger of a joint Hindu family, for Rs. 4,917-10 
and has brought this suit against the defen- 
dants to enforce the. mortgage security. 
Plaintiff prays, (a) for a decree for the 
amount and the interest’ due thereon and 
the costs of the suit, (b) in default of pay- 
ment, forsaleof the mortgaged properties, 
and (c)for a personal decree in the event 
of a deficiency. Defendant No. 1 has put 
in his written statement . contending that 
he isan agriculturist, and that the court 
has no jurisdiction in respect of prayers (a) 
and (c) of the plaint. By an order dated 
March 18, 1931, the suit was ordered to be 
‘placed on board for trial of issues whether 
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defendant No. lis an agriculturist within 
the meaning of s., 2 (1). of the Dekkhan’ 
Section 2 (1) 
provides that an agriculturist shall be laken 
to mean a persun who by himself.or by. his 
servaus or tenants earns his livelihood 
wholly or principally by agriculture within 
the limits of the district to which the Act 
applies, or who ordinarily engages personal- 
ly in agricultural labour within those 
limits. Defendant No. 1 contends that he 
comes under both the branches of the defi- 
nition, viz., that his principal income is 
from agricultural sources, and also that he 
ordinarily engages personally in agricul- 
tural labour. It is generally left to the 
Commissioner of this court for taking 
accounts to determine whether a person's 
income is derived principally from agri- 
cultural sources, and that is generally done 
by ascertaining whether his income from 
agricultural sources. exceeds his income 
from . non-agricultural sources for a period 
of three years before the date of the suit. 
But it is for thecourt to determine whether 
the person who claimsto be an agriculturist 
under the second branch of the definition is 
a person who ordinarily engages personally 
inagricultural labour within the limits of 
the District to which the Act applies. 

The word “ordinarily” which occurs in s. 


-2 (1) shows.that it is only a bona fide agri- 


culturist who comes within the definition 
and as has been held by Mr. Justice Mad- 
gavkarin Sahu Bala Jambhalee v. Narayan- 


‘shastry (1), the word “ordinarily” there 


means ‘regularly’ and ‘habitually’ ‘and not 
casually, whether it be for alonger or a 
smaller portion of the day. The word does 
not, however, mean ‘solely’. The definition 
does not cover the case of a person who 


-leaves his usual avocation and only tempo- 


rarily engages personally in agricultural 
labour, It waspointed out by West, J., in 
Tulsidas Dhunjee v. Virbussapa (2), that 
“the status of agriculturist and of trader _ 
is not tobe taken tup and laid aside mo- 

mentarily in order to embarrass a creditor.” 


-At the same time it is plain that any per- 


son who satisfies the condition imposed by 


-the latter portion of the definition is an 


agriculturist irrespective of the proportion 
which his strictly agricultural income may 
bear to any other income accruing to him, 
whatever that proportion may be. If he 
ordinarily engages personally in agricul- 
tural labour within the defined limits, he 

(1) 131 Ind Cas 895: 33 Bom L R 476; Ind Rul 


(1931) Bom 319; AIR 1931 Bom 284; 55 B 411, 
(2) 4B 624 at p 631, 
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is an agriculturist within the second part 
of the statutory definition: See Bhikha v. 
Raichand (8). 

The onusof proof, however, is on the per- 
son whoseis himself up as an agriculturist. 
Defendant No. 1 had three witnesses exa- 
mined on commission. His cousin Ramt 
chandra Dasrath, who was joint with him 
along with his own brother until a partition 
whichtook place in or about 1925 or 1926, 
was examined in court beforeme. Defen- 
dant No. 1 himself also gave evidence. 
Defendant No.1 stays at Pandharpur, and 
hasa cloth shop there which he has been 
carrying on for the last twenty-three to 
twenty-four years. His son Namdev, defend- 
ant No. 2,has another shop also, but itis 
alleged by defendani No. 1 that defendant 
No. 2 is separate from him. The lands in 
question on which according to him he 
ordinarily engages personally in agricultu- 
ral labour are two plots Nos. 99-1, 99-2, 
situate at Gopalpura, which is about one and 
a quarter io one and a half miles away 
from Pandharpur, and the area admeasures 
about twenty-six acres. These plotsofland 
were mortgaged in or about 1920-1921 to 
defendant No. 1 and his cousin Ramchandra 
by one Balu Babaji Pavar, and possession 
was given of the said lands to the mortgagees. 
It is alleged to bea self-redeeming mortgage 
given for sixteen years. In or about 1925- 
1926 defendant No.1 separated from Ram- 
chandra, and an arrangement was arrived 
at under which defendant No. 1 was to 
cultivate the lands for two years and 
Ramchandra forone year in rotation. It is 
in evidence that from about April 1929 till 
about March 1931, roughly, defendant No. 
lcultivated these lands; andit is his turn 
again to cultivate them since about March 
or April of this year, The work of cultivation 
is spread over a period of about eight months 
inthe year beginning roughly from the month 
of Shravan and going up to Fagan that is to 
say, from about. August to March. During 
ths remaining four months of the year no 
agricultural work is done. The work of 
agriculture consists of ploughing the land, 
harrowing it, sowing the seeds, weeding the 
land, watching the crops grow, harvesting, 
then taking out the stalks of the crops 
from the land,. cutting the stalks, making 
bundles of them and heaping them in 
circular form, then cutting off the ears- of 
the corn from the stalks, and lastly thrash- 
ing out the corn from the ears and separating 
it from the chaff. Out of all this work 


(3) 18 Iad Cas 380; 15 Bom L R 68; 37 B 398. 
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defendant No.1 does the work of weeding 
out superfluous plants from the land, 
watching the crops -grow and protecting 
them from destruction by stray cattle cutting 
the stalks, and making bundles of them, 
all by himself: During the three months 
of the harvesting, that is during the months. 
of {Posh, Magh and Fagan, defendant No. 1 


‘has also got to stay in the fields. It is not 


however, clear whether he has got to stay 
there ‘day and night, but it does not 
seem to be necessary for him to do sọ, 
considering thatthe place where he lives 
in Pandharpur is only about amile ora mile 
and a half away from theselands. The work 
of weeding out superfluous grass, taking out 
the stalks from the land, and thrashing the 
corh from the ears is also done. 
by defendant No. 1, but with the help 
of labourers engaged by him. The work 
of ploughing, harrowing and sowing is en- 
tirely done by engaging labourers. But 
even that work, according to defendant No, 
1, is done under his supervision and instruc- 
tion. The extracts from the Record of 
Rights for 1929 to 1931 show that defendant 
No. 1 worked personally either through or 
with the help of labourers. These extracté 
have not been officially translated, but I 
had the benefit of the interpretation by the 
Head Marathi Translator of this court who 
said that the words contained in the ex- 
tracts which were relied upon meant that 
the work was done by the defendant No. 1 
personally either through or with the help 
of labourers. - Out of three witnesses exa- 
mined on commission, one of them Hari 
Parasharam Patil, who is the officiating 


Police and Mulki Patil of the place for ten 


totwelve years, said that he owned lands 
quite adjacent to those of defendant No. 1. 
He, however, stated that defendant No, 1 
had no bullocks nor agricultural imple- 
ments of his own. The other witness is 
Digambar Eknath Thathe, the officiating 
Kulkarni of the place for about twenty 
years. These are, in my opinion, independ- 
ent witnesses, and have substantially corro- 
porated the evidence given by defendant 
No. land Ramchandra in court which I be- 
lieve. They both say that they have per- 
sonally seen defendant No. 1 work on the 
lands. There is the evidence of-a third 
witness, Tatya Bhujanga, who also corro- 
borates defendant No. 1 to some extent. 
He stated that he harrowed the lands during 
one season on hire from defendant No. l. 
As against this evidence the only evidence 
on which the plaintiff reliesis the evidence 
of one witness, Dattatraya Narayan 
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Phukte, who stated in one place that it was 
not a fact ihat defendant No. 1 did agricul- 
tural work personally, and ended in cross- 
examination by saying that he didnot 
actually know whether defendant No. 1 
personally cultivated his lands at Gopal- 
pura. These are inconsistent statements, 
and they do not in any way support the 
plaintiff. 
. Itis really difficult for the court to lay 
down any rules for determining the exact 
nature and quantity or extent of the work 
required to be done by an agriculturist to 
bring himself within the second branch of 
the definition, 
generally, first that it is not necessary for 
the agriculturist to engage personally in 
agricultural labour throughout the day; it 
‘is enough ifheisengaged for alargerora 
smaller portion of the day. It must, how- 
ever, be an appreciable amount of work 
which he engages in, and not merely some 
casual or desultory work in the fields. 
Secondly, the agriculturist cannot be said 
to engage personally in agricultural labour 
if he gets the work done only through 
labourers, but he can still be said to be 
engaged personally, if he himself works side 
by side withthe labourers employed by 
him. He need not cultivate the lands all 
by himself. In fact defendant No. 1 could 
not be expected to cultivate twenty-six acres 
of land all alone. As [have already stated, 
the extracts from the Record of Righis for 
1929 to 1931 shows that he worked person- 
ally by employing labourers or also with 
their help. „Even before that period, ac- 
cording to the Record of Rights one of these 
plots was in 1923 to 1929 cultivated by him 
and one by Ramchandra though it was the 
turn of Ramchandra to cultivate both dur- 
ing that year. Thirdly, evenif the princi- 
pal income ofthe agriculturist is from non- 
agricultural sources, as for instance, from 
a shop or from moneylending, he would 
still be an agriculturist, if he dces an 
appreciable amount of agricultural work 
for a portion ofa day. Ifhe does engage 
himself in that manner, his attending to 
some other work during another portion of 
the day, such as, writing books of account, 
or carrying on correspondence, cannot 
necessarily deprive him of the status of an 
agriculturist under the second part of the 
definition. It was contended that in 
several suits filed by defendant No. 1 on 
promissory notes he had actually described 
himself as a trader, but it has been laid 


down in Kaldapa v. Martanda (4) that a 
- © (4) 17 B 227, 
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person who describes himself as a traderis 
not thereby estopped from showing that he 
is an agriculturist unless by representing 
himself as a trader he has induced the plaint- 
iff to act upon thatrepresentation. There is 
no evidence of any such inducement . here. 
It may also be stated that the defence of 
“agriculturist” has nothing to do with a 
man’s wealth or social position in life. A 
difficulty may sometimes arise if a person 
follows two occupations side by side and at 
thesame time, for then the question will be, 
which of these two occupations he ordinarily 
follows: See Savalpuri v. Bala (5).” In that 
case, however, it was not suggested that the 
agricullurists who were all ‘Bairagis’ or 
mendicants came within the first branch of 
the definition, andthe Appeal Court held 
that they could not take advantage of the 
second part, because they followed two 
distinct octupations, and the question was 
which was the occupation they ordinarily 
followed. In my opinion that statement, 
as it stands, is much too wide, and in any 
event it is not consistent with the judg- 
ment of the Appeal Court in Bhikha v. 
Raichand (3) and the judgment of Mr. 
Justice Madgavkarin Sahu Bala Jambhalee 
v. Narayanshastry (1), to both of which I 
have referred above. Even if a person 
follows another occupation during some 
portion of the day, he may still be an 
agriculturist if during another portion of 
the day he engages ordinarily, that is, 
habitually and regularly, in agricultural 
labour. He cannot follow two occupations 
at the same time of the day. Fourthly, 
whether a person who claims to be an agri- 
culturist has or has not any bullocks or 
agricultural implements of his own is a 
matter to be considered. But ihe mere 
want of possession of these is not conclusive 
against him. In this case the first witness 
examined on commission stated ihat de- 
fendant No.1 had no bullocks nor imple- 
ments, but that statement cannot be cor- 
rect, because defendant No. 1, as I believe 
him, does the work of weeding out the 
superfluous plants and cutting: the stalks 
and separating the ears from the stalks, 
and forthat purpose he must have some 
implements. Fifthly, it is not necessary 
that the agriculturist should: be engaged 
in agricultural labour personally through- 
out the year, as there are months when 
no agricultural work is done at all. It was 
held in Tulsidas Dhunjee v. Virbussapa (2), 
that an agriculturist must have earned 
aoe Cas 341; 14 Rom L R 566 at p 569; 36 B 
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„issue in the affirmative. 
r. the plaintiff should pay defendant No. 1's 
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his livelihood by farming for at least one 
full agricultural season before the suit, and 
similarly I would say that he should have 
been engaged personally in agricultural 
labour for at least one agricultural season 
before the date of the suit, and he should 
also be so engaged at the date of the sit, 
This is the minimum period. It is not 
necessary that during the agricultural 
season the agriculturist should work from 
day to day. His omission to work on a 
day or some days here and there will not 
matter, provided he has engaged personally 
in agricultural labour for the substantial 
portion of the agricultural season. Defend- 
ant No. 1 was not only engaged personally 
in 1929-1931, and alsofrom April of this 
year, but he has stated that even before 
these two plots of land were mortgaged to 
him and Ramchandra in 1920-21 he had 
cultivated lands in Gopalpura taken on 
lease from the Jamkhandi State, though 
with the help of labourers. 
.» Ihave mentioned some of the. important 
‘rulesfor guidance in determining whether 
a person comes within the second branch of 
“the definition of ‘agriculturist. Applying 
these rules to the evidence that has 
been led inthe case, and considering the 
evidence led on either side substantially, 
Iam of opinion that defendant No.1 has 
_proved satisfactorily that he is a person 
who ordinarly engages in agricultural 
I would, therefore, answer the 
I also order that 


costs of and incidental to the trial of the 
issue. 
JN. : Answer accordingly. 
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Landlord and tenant—Absence of evidence to show 
tenants were led to expect permanent tenancy— 
Landlord's acquiescence in construction of mud 
structure—Whether amounts to estoppel—Nature of 
tenancy—Purchaser from tenant, rights of—Land- 
lord, ifestapped from ejecting purchaser— Tenancy- 
at-will—Formal notice to eject, if necessary—Trans- 
fer of Property Act (IV of 1882), s. 108—Applicabili- 
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certain persons first occupied a land, they were led 
to expect a permanent tenancy, the mere fact that 
the landlord stood by and acquiesced’ in the erec- 
tion ofa mud structure does notimply either that 
the occupier was under the impression that hehad 
a permanent tenancy or that the landlord intended 
to create such an impression. In the absence of 
evidence to the contrary, they are licensees permit- 
ted to occupy the land for the purpose of their 
trade or at most tenants at-will having no trans- 
ferable rights in the land. When such persons 
purport to transfer their rights, the transferees 
acquire no rights inthe land and having bought 
it without the landlord's consent and without his 
having done anything tocreate or encourage an 
expectation that the transferees would be treated as 
permanent tenants, the landlords are not estopped 
from ejecting them. A. A. Forbes v, L. E. Ralli (1), 
distinguished. 


in the cage of a tenancy-at-will no formal notiee - 


is required for ejectment of thetenants. Ramdhan 
Gope v, Scott (3), applied. 

Section 108, Transfer of Property Act, does not 
apply to a tenancy-at-will as it merely defines the 
rights and liabilities of lessor and lessee. 


Appeal from a decision of the Sub- 
ordinate Judge, Patna, dated October 31, 
1930, reversing that of the Munsif, Bihar, 
-dated May 7, 1930. 

Messrs. S. N. Sahay and Jadubans Sahay, 
for the Appellants. 

Mr. B. C. Sinha, for the Respondents. 

Agarwala, J—This is an appeal by 
the defendants from a decision of the 
Subordinate Judge of Patna reversing a 
decision of the Munsif of Bihar. Plaint- 
iffs sued for declaration of title to, and 
confirmation or recovery of possession of 
survey plot No. 1273 consisting of 1l 
acres of lands in Mauza Parsarai, Tauzi 
No. 7560. A privately partitioned takhta 
in that mauza belonged to three co-sharers, 
Shamsunnisa, Hussain Bandi and Chamru 
Pandey. By a Civil Court partition in 
1911 each of these co-sharers was allotted 
aseparate takhta. Batwara plot No. 13 
fell to the patti of Shamsunnissa, plot 
No. 14 partly to Shamsunnissa and partly 
to Hussain Bandi and plot .No. 16 to 
Hussain Bandi, Plot No. 13 which consist- 
ed of a house and sahan, was -acquired 
by plaintiffs by exchange with Shamsunnissa 
in 1927. In the Survey, which commenc- 
ed while the partition proceedings. were 
pending, these plots were recorded as 
survey plot No. 1273, which is shown in 
the “gairmazrua malik” Khatian. In the 
appropriate column it: was noted that Aklu 
and Badar were in possession of the plot. 


The defendants are transferees from Badar'’s , 


widow. The first Court found that Aklu 
predeceased Badar, that the latter's widow 
transferred the house and land to the 
defendant in 1918, that the tenancy com- 
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menced after the coming into force of 
s. 108 (7) of the Transfer of Property Act, 
ree and, therefore, that the transfer was 
valid. 

The lower Appellate Court held that 
the inferente to be drawn from the survey 
entry was that Aklu and Badar had no 
title to the land on which their house was 
situated and that it was not transferable 
wilhout the consent of the landlord. The 
suit was, therefore, 
to batwara plot No. 13 and so much of 
batwara plot No. 14 as fell to the patti 
of Shamsunnissa, and dismissed with 
regard to the rest of ihe land. 

The instructions for filling up the Khesra 
(x. 103 of Technical Rules of the Settle- 
ment Department, 1927, Volume 1, 
p. 39) directs that “In the case of uncultivat- 
ed lands no entry of landlord’sname need 
be made in column 2 (i. e. in the 
column provided for the name of the 
cultivator), but the entry will be in the 
form “gairmazrua khas” for lands in 
possession of the rent receiver and in the 
form “gairmazrua am” for lands in which 
the yillagers have a right in common. 
This corresponds to r. 271 of the former 
Survey Manual. 

Rule 125 (a) (corresponding to r. 293 of 
the Survey Manual) directs that: 

“In the case of uncultivated lands in direct 
possession of the landlord, the entry in column 


4 (of the khatian) will be “gairmazrua khas“ or 
some other correspending phrase",- ` 
Rule 128 (corresponding to r. 297 of the 
Survey Mannual) directs that: 
_ “When lands covered by houses are notincluded 
in any agricultural holding, they may Le entered 
separately in a continuous khatian slip for the 
whole village site, if this be convenient, but details 


of occupancy must always be entered against -each 
plot number". 


Finally, r. 278 directs that “If the tenant 
of homestead land is not a raiyat, the 
plots will be entered inthe ‘gairmazrua 
malik’ khatian without any specification 
of rent, ie 

Neither Aklu nor Badar held any 
agricultural land in the mauza and the 
land in dispute does not form part of any 


agricultural holding. The entry relating. 


10 it appears to have been made under 
rr. 128 and 278. It will appear, therefore, 
that the entry relating: to the land in 
dispute was made merely as directed by 
the rules and was not meant to be a 
decision as to the rights of the landlord and 
* occupants respectively. 

It is contended on behalf of the appel- 
lants that as they erected a pakka structure 
four years before the plaintiffs acquired 
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the land, in placeof the mud house which 
had been oceupied by Aklu and Bada 
and which had fallen down, and as tha" 
had been done to the knowledge of the 
landlord, the: latter is estopped from 
denying that the appellants have a perman-. 
ent tenancy and are not liable to be 
ejected. Reference was made to the 
decision of the Privy Council in A. H. 
Forbes v. L. E. Ralli (1) in which it was 
held that, where a lessor had stated to the 
lessee, in answer to the latter's inquiry, 
that the lease was a permanent one, and, 
acting upon that answer the lessee had 
built a house on the leased land, the lessor 
was estopped from denying the permanent 
nature of the lease. Thereis nosimilarity 
between the facts of that case and.the 
facts of this case. Reference was. also 
made tothe decision in Ramsden v, Dyson 
(2), that 

“If a man, under a verbal agreement with a 
landlord for a certain interest in land, or what. 
amounts to the same thing, under an expectation, 
created or encouraged by the landlord, that he 
shall have a certain interest, takes posseesion of 
such land, with the consent of the landlord, and 
upon the faith of such promise or expectation, with 
the knowledge of the landlord, and without objec- 
tion by him, lays out money upon theland, a Court 
of Equity will compel the landlord to give effect to 
such promise or expectation”. 


In the present case it has not heen 
shown that when Aklu and Badar first 
occupied the land they had been led to 
expect a permanent tenancy. The house 
they erected was made of mud and the mere 
fact that the Jandlord stood by and 
acquiesced in the erection of such a 
structure does not imply either that the 
occupier was under the impression that 
he had a permanent tenancy or that ‘the 
landlord intended to creite such an 
impression. In the absence of cvidence 
to the contrary, Aklu and Badar, who 
were kumhars, were, in my opinion, probably 
licensees who were permitted to occupy 
the land for the purposes of their trade 
as potters, or at most were tenants-at-will 
having no transferable rights in the land, 
Consequently the defendants acquired no 
rights in the land by their purchase, and 
as they bought it without the landlord's 
consent and without his having done 
anything to create or encourage an expecta- 
tion that they would be treated as perma- 

(1) 87 Ind. Cas. 318; 52 IA 178; 23 AL J 48; 
6 P LT 404; 27 Bom. L R £60; AIL RI1925P Q 
146; 49 M L J48; 41 OL J543, L R6 A PONY 
(1925) M W N 453; 4 Pat.707; 300 W N49; 20 W 
N 5H (P O) i 

(-) (865: 1HL 129at p170; 12 Jur, (N s) 506; 14 
W R926; 149 RR 543, 


a 


1933 


nent tenants, the Jandlords are not estopped 
from ejecting them. 

It was next contended that the plaintiffs 
were not entitled to eject the defendants 
without notice to quit. In the case of a 


tenancy-at-willno formal notice is required: , 


Ramdhan Gope v. Scott (8). 

Lastly, it was urged that the tenancy was 
transferable. Botk courts have been found 
that a custom of transferability has 
not been established. The first Court, how- 
ever, held that the plaintiffs had not, in 
their plaint, clearly alleged that the tenancy 
commenced before the Transfer of Property 
of Act came into force and therefore, that 
s. 108 (7) of that Act ought to be applied to 
it. Section 108 can have no application to 
a tenancy-at-will, for it merely defines the 
rights and liabilities of “lessor and lessee” 
and s. 105 definesa lease as a transfer of a 
right to enjoy immovable property “for a 
cerlain time” or “in perpetuity”. 

The appeal must be dismissed with costs. 

Macpherson, J.—I agree. In respect of 
the homestead of a non-raiyat the Record of 
Rights avoids any entry from which any in- 
ference can be or is to be drawn as to the 
terms on which the non-raiyat holds. Ordi- 
narily the entry’ is deliberately limited’ to 
showing that A. B., the non-raiyat is the 
occupant ofa plot of land situated on the 
village site entered in the record (under the 
instructions in the Technical Rules) in the 
“Gairmazrua maliks” khatian. 


N, Appeal dismissed. 
(3) 85 Tnd. Cas. 717; 6 PL T 577; (1924; Pat, 333; A 
IR 3925 Pat 256. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 475 of 


November 30, 1932, 
PANOKRIDGE AND PATTERSON, JJ. 
ARMAN ULLAH AnD OTAERS — 
PETITIONERS 
VETSUS 
JAINULLA—Opvosite PARTY. z 
Penal Code (Act XLV of 1:60), s 215--Ingredients 
of offence under—Screening or attempting to screen 
offender, whether necessary ingredient of offence— 
Eyxception—Onus of proof. 4 
Screening or attempting to screen the offender is 
not a necessary ingredient unders 215, Penal Code, 
The proviso tos. 215, is only an exception to the 
lability under the section and once the elements of 
an offence under s 215 have been established by 
evidence, the onus of proving that the person charged 


is entitled to the benefit of the exception, is on the 
defence, 
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Mr. Shama Prosanna D.b, for the Peti- 
tioners. 

Patterson,‘J.—Fhe petitioners have 
been convicted under s. 215, Indian Penal 
Code, onthe allegation that they together 
with two other persons, (one of whom was 
convicted along with them but has not 
joined in this application), realised a sum 
of Rs. 3lin three instalments from the 
complainant for helpingihim to recover a 
a boat which had been stolen from his ghat. 
Both the couris below found that the com- 
plainant’s boat had in fact been stolen and 
the circumstances under which the boat 
disappeared from the ghat clearly point 
to this conclusion. As regards the taking 
of: the money itappearsthat one Mosrabul- 
la, who was convicted along wiih the 
petitioners and whose appealwas also dis- 
missed, was the prime mover in the affair 
or at any rate the spokesman of the other 
persons concernedin the affair. Both the 
courts below found that the complainant 
had in fact paid the money to Mosrab as 
alleged by him, the former. They have 
found that the first and last instalments 
of themoney were paid in the presence 
ofthe petitioners andthat the petitioners 
were well aware of the purpose for which 
ithe money was paid and were in fact in 
conspiracy with one another and the other 
accused Mosrabulla. It is clear that the 
money was demanded and paid on account 
of helping of the complainant to recover 
his stolen boat; and both the courts below 
have arrived at a finding to this effect. 

The findings referred to above clearly 
bring the case within the purview of 
s.215, and are based on evidence which 
although mainly circumstantial in char- 
acter is sufficient to justify those findings, 
It has been suggested on behalf of the 
petitioners that the prosecution should have 
been further called upon to prove that 
the petitioners had screened or attempted 
to screen the persons concerned in the theft 
of the boat from legal punishment. But 
these considerations are only applicable 
in a case under’s. 213, Indian Penal Code, 
and have no bearing. on a case under 
8.215 ofthatCode. Section 215 does indeed 
contain asaving clause 10 the effect that 
a person taking a gratification of the 
nature mentioned in that section shall not 
be punished ifhe uses all means in his 
power to cause the offender to be apprehend- 
ed andconvicted of the offence; but this 
is clearly an exception. to the generality. 
Once the elements of an offence under s. 215 
have been established by evidence the 


& 
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cnus of proving that the person charged 
is entitled tothe benefit of the exception 
referred to above is on the defence, and 
inthe present case no such defence was 
‘sought to beraised orestablished. In our 


‘opinion, the matter is concluded by the , 


concurrent findings of fact arrived at 
by the courts below and the Rule must 
therefore, be discharged. The petitioners 
who are on bail must surrender to their 
pailand serve out the remainder of their 


sentences. 
Panckridge, J.—I agree. 
NA, Rule discharged. 


_ PATNA HIGH COURT. 
: Appeal from Appellate Decree No. 955 
; of 1931. 
August 10, 1933. 
: _, ROWLAND, J. 
BHEKAN NATH MISSER AND OTHERS — 
: APPELLANTS 


= 


gr A VETSUS 5 
| GULAB CHAND SETH—RESPONDENT. 


| Execution—Deeree against father, when binding 
on sons—Sale in executton—Questions to be consider- 
‘ed before deciding that entire interest of sons has 
passed in sale—Hamdu Law -Joint Hindu family. 
“The existence of a decree against a Hindu father 
which he was “bound to satisfy is prima facie 
sufficient to hold that this wasa debt binding on 
the sons in the absence of proof of illegality or 
immorality in the transaction leading up to it and 
the estate in the hands of the sons is open tobe 
taken in execution proceedings upon a decree for 
payment Chhakauri Mahto v Ganga Prasad (|), 
relied on, Brij Narain v. Mangal Prasad (5), applied, 
Chandrika Ram Tiwari v Narain Prasad Rai (2), 
Mahanta’ Gadadhar-Ramanuj Dasv. Ghana Shyam 
Das (3) and Ganesh Rai v. Deo Saran Ahir (4), 
‘feferred to. 
- Before deciding thatthe shares of the junior 
members ofa Mitakshara family have passed by 
gale in execution of a decree againstthe father, the 
court should consider whether the thing meant to 
ba sold and bought was the entirety of the 
estato or only a-share in it or what the court intend- 
ed to sell and what the purchaser understood that 
he bought. These are questions of fact or of mixed 
law and fact and have to be determined according 
‘to.the évidence in the particular cases. Nanomi 
‘Babuosin v. Modhun Mohun (1), and other cases 
relied on a i h 
Appeal from a decision of the Subordinate 
Judge, Ranchi, dated January 19, 
1931, reversing that of the Munsif, Hazari- 


bagh dated September 30, 1929. 
Messrs. B.C. De and D. N. Verma, for the 
Appellants. : 
Mr. Baldeo Sahay, for the Respondent. 
Judgment.—This appeal arises out of 
a title suit. The land was claimed by 
the plaintiff as transferee from an auction- 
purchaser Girdhari Singh who bought it 


* 


BHEKAN NATH MISSER V. GULAB CHAND SETH. 


sale. 


14510 


at a saleheld on May 4, 1914, and confirm- 
ed on June 6, 1914. Delivery of posses- 
sion was taken on March 30, 1917; but 
the auction-purchaser never actually 
occupied and enjoyed the property. He 
sold it on January 4, 1929, to the present 
plaintiff who sued on February 2, 1929. 
The decree on which the property was put 
up for sale was a Small Cause Court decree 
obtained by one Jainarain against, Kesho 
Nath Missir and his son Punit on a handnote. 
The decree was obtained on September i, 
1913,exparte against Kesho and on admission 
against Punit. The defence is that as 
Kesho had besides Punit two other sons, 
Bhikhan and Kishuyn who were not implead- 
edin the Small Cause Court suit and execu- 
tion proceedings, the _auction-purchaser 
‘got no title. Kesho and Punit could not 
even alienate their own undivided share 
in the joint family property, much less 
the entire.estate; that the auction-pur- 
chaser got no title by his purchase and 
the plaintiff has no title; and further that 
the suit is barred by limitation which 
should run under Art. 138 of the Limita- 
tion Act :from the date of confirmation. of 
The suit was dismissed by the 
Munsif who thought that unless the plaintiff 
proved that the loan for which the suit 
was brought was taken by Kesho the 
father of the family, the defendants were 
not bound by it in the absence of proof 
of family necessity. He also thought that 
delivery of possession on the spot was not — 
proved; that limitation should run from 
the date of sale and that the suit was, 
therefore, barred by limitation. The Sub- 
ordinate Judge reversed these findings and 
has decreed the suit. 

It is certain that the Munsif was in 
error in thinking that a decree against 
the father would not be considered in 
law to be a debt which his sons were 
bound to discharge. The existence of a 
decree against the father which he was 
bound to satisfy is prima facie sufficient 
to hold that this was a debt binding on 
the sonsin the absence of proof of illegality 
or immorality in the transaction leading 
up to it. The leading case is Chhakauri 
Mahto v. Ganga Prasad (1). There the 
sons were held to be bound to satisfy 
after their father’s death a decree against 
him for damages arising out of a trespass. 
This ‘case was followed in Chandrika Ram 


Tiwari v. Narain Prasad Rai (2), a case 
(1) 12 Ind, Oas 609; 39 C 862; 15 OL J 228; 16 O 

WN 519. ë 

. (2) 79 Ind. Oas. 1036; 46 A 617;-22 A LJ 468; AT 

R 1924 All, 745; L R 5 A 378 Oiv, as ey 
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of a dééree for damages for wrongfully 
cutting down certain trees. The same 
principle was upheldin Mahanta Gadadhar 
Ramanuj Das v. Ghana Shyam Das (3). 
The decree in that case was a decree 
obtained against the father for failing to 
deliver accounts to the principal for whom 
he was acting as agent. It was againso 
held in Ganesh Rai v. Deo Saran Ahir 
(4), where the decree was for costs awarded 
against the father who had unsuccessfully 
defended a title suit brought against him. 
Therefore, there was a debt of the father 
Kesho Nath for which the estate was 
open to be taken in execution proceeding 
upon a decree for payment within the 
principles laid down in Brij Narain v. 
Mangal Prasad (5). ` 
‘ Thus far the judgment of the Sub- 
ordinate Judge is correct. But after this 
much reasoning, he proceeds immediately 
to the conclusion: “I hold, therefore, that 
the whole of the disputed share passed at 
fhe sale held in execution of the said 
decree”. It is unfortunate that the atten- 
fion of the Subordinate Judge was not 
drawn to the question which has to be 
considered and decided before it can be 
held that the shares of the junior members 
of a Mitakshara family have passed by 
a sale-in execution of a decree against 
their father. In Nanomi Babuasin v. 
Modhun Mohun (6), the Privy Council after 
deciding that the debs was binding on the 
sons said : 

“There remains only the question whether 
anything more than the father’s c>- parcenary interest 
was bargained for, paid for, and, taken possession of 
by the purchaser." 

. It was then observed that 
“the language of the execution and sale proceed- 
ings was such that the purchaser must have thought 
that he was buying the entirety It is equally 
clear that all parties thought the same. The 


purchaser, theiefore, has succeeded in showing that 

he bought the entirety of the estate ” 

In Mahabir Persad v. Moheswar Nath 
Sahai (7), their Lordships addressed them- 
selves to the question of fact 

“whether the thing meant to be sold and bought 

was the entirety of the estate or only a share in 

il. 

Hi 47 Iod Cag 2:2:3P I,J 533. 

S 52 Ind, Cas. 271;4 PUL J 692, (192°) Pat. 

(5) 77 Ind Cas. 689:46 A 95 at p. 101; 21 ALJ 
ti; 46M L J 23 5 PL Tl; 280 WN 25%; (1974) 
M W N 68; 191. W 72; 2 Pat. LR41;100 &AL 
R 8; AIR 1921 PO 50; 33 M LT 157; 26 Bom L 

ie 11 OLJ 107; 51 1 A 12931 O WN 48 


ee 18 O 21; 13 TA1;4 Sar. 662;10 Ind. Jur. 151 
(i) 17 O 584; 17 I A 11; 5 Sar, 489 (P O). 
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After considering such papers regard- 

ing the execution proceedings as were on 
the record, their Lordships said that: 
“all parties, judgment-creditors, judgment-debior, 
the plaintiff and his advisers, and the court itself, 
considered that the thing put upto sale was the 
entirety of the estate.” 


In Maruti Sakharam v. Babaji (8), the 
Bombay High Court after construing the 
execution documents came to the con- 
clusion that in the case before them ihe 
contents of the execution documents did 
not indicate an intention io put up the 
entire interest in the property of the joint 
family. Accordingly they held that only 
the interest of the father had passed. In 
Hardi Narain Sahu v. huder Perkash 
Mis er (9), it was held by the Privy Council 
that on a proper reading of the sale 
certificate the decree-holder had purchased 
the right, title and interest of the judg- 
ment-debtor only. Again in Abdul Aziz 
Khan v. Appayasami Nicker (10), the 
Privy Council pointed out that 

“the questions are what did the court intend to 
sell and what did the purchaser understand that he 
bought ?” 

These are questions of fact or rather of 
mixed law and fact and must be determined 
according to the evidence in the parcicular 
case. 

The Subordinate Judge not having 
examined the question from this point of 
view the record must be remitted to him 
for a finding on this point. The sale 
certificate has not been exhibited. I was 
given to understand at the hearing that 
each party intends to rely on its contents 
as supporting his contention. This and other 
relevant evidence the Subordinate Judge 
should permit either side to adduce. He 
should return the record to this Court with 
his findings within three months of its 
receipt: by him or earlier if possible. The 
question of limitation I need not discuss 
at this stage. There is a finding of the 
lower Appellate Court to the effect that a 
formal or symbolical delivery of possession 
was made on March 30, 1917, but that the 
auction-purchaser never attempted actually 
to use and enjoy the property. The legal 
effect of this and the question whether 
limitation will run from the date of the 
sale certificate or from the date’ of delivery 
of possession will remain to be considered 
later. 


N Case remitted, 
=) 15 B 87, 
B 19 O 626; 11 IA 26; 4 Sar. 510; 8ind. dJur.211 


(PC). g 
(10) 27 M L34; 311 A1;6 


Bon L R738 OWN 
186; 8 Sar. 568 (P 0). A : 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 20 of 1930. 
November 28,1932. 
NIAMATULLAH AND Bennet, JJ. 

RAM MOHAN LAL — PLAINTIFF— 
APPELLANT 
versus 
TASADDUQ HUSSAIN AND OTHERS — 
DEFENDANTS - RESPONDENTS. 

Registration Act (XVI of 1908), ss. 82, 38— 
Provisions of, whether imperative— Agent presenting 
mortgage deed for registration— Agent nol auihcrized as 
prescribed—Deed, vulidity of—Registering officer of 
Rampur Stale—Whether ‘court or Judge’. 

Sections 32 and 33, Registration Act, relating to the 
presentation of documents for registration are 
imperative, and their provisions must be strictly 
followed Where an agent who presented a mort- 
gage-deed “for registration has not been authorized in 
the manner prescribed by the Act, the deed is invalid 
and cannot affect the immovable property to which 
it relates. Jambhu Prasad v. Muhammad Aftab Ala 
(3), relied on, 

A Registrar acting under s.73, Registration Act, 
is not a court within the meaning of Civil Procedure 
Code. The Sadar Registrar of Rampur State is [not a 
Court or Judge within ths meaning of 8.33, Regis- 
tration Act Queen-Hmpress v. Ram Lal (1), Sat 
Marain v. Sarju (2, referred to 

The proviso tos. 33, and sub-ss 2 and 3 apply 
only to cases mentioned in cls. (a) and (b) of that 
section which deal with power-of-attorney to Le 
executed and authenticated in British India, and do 
not apply tocl. (c, which provides for the manner 
in which a power-of-attorney is tobe authenticated 
in a place outside British India in such cases. The 
power-of-attorney must be executed before and 
authenticated by ‘the officers named in s. 33 (e) 
personally and execution and authentication before a 
Oommissioner is not a sufficient compliance with that 
section, 


Messrs. P. L. Banerji and P. M. L. Verma, 
for the Appellant. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This is a plaintiff's 
appeal and arisesout of a suit for enforce- 
ment of a mortgage deed dated June 4, 


1917, executed by one Ali Bakhsh, who has ` 


since died and is now represented by his 
Sheikh Tasadduq Husain, and 


son, 
his two daughters, Musammats Piari 
and Rasidhan, defendants Nos. 1 to 3. 


Defendants Nos. 4 and 95 are trans- 


ferees fromthe heirs of the mortgagor. 
The suit hasbeen dismissed by the lower 
Court on the ground that the mortgage 


deed ig invalid, not having been registered 
in the manner required by the Registra- 
tion Act. Ali Bakhsh was an old man 
residing in Rampur and suffering from 
illness, which prevented his appearance 


before the State registering officer. The 
property to which the mortgage deed 
relates is village Bhikaripur, Tahsil Ba- 


heri, District Barielly,*in British India. 


Thé mortgage deed had 
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by the Sub-Registrar of Baheri, Ali Bakhsh 
executed the mortgage deed in Rampur, 
and in order to have it registered at Baheri 
he executed a power-of-altorney in favour 
of his son Tasadduq Husain. The power- 
of-attorney in terms authorises Tasadduq 
Husain to present the deed on behalf of 
Ali Bakhsh before the Sub-Registrar of 
Baheri. Ali Bakhsh however did 
not personally go to the State 
Registrar but applied to him that the do- 
cument maybe registered at his house, 
The Sadar Registrar of Rampur State did 
not go to the place of Ali Bakhsh but 
deputed a Commissioner to obtain acknow- 
ledgment of execution from him. Accord- 
ingly the Commissioner went to the house 
of Ali Bakhsh, who “admitted the execution 
and completion” of the power-of-attorney, 
On receipt of the document with the: Com- 
missioner’s endorsement; the Sadar Regis- 
trar of Rampur registered it. The 
question oflaw which emerges from the 
manner of registration of the power-of~ 
attorney ` described above is whether the 
power-of-attorney was properly “authenti- 
cated” within the meaning of s. 33, 
Registration Act. Section 32 of that Act. 
makes it imperative that a document to be 
registered, shall be presented atthe proper 
registration office by some person executing 
or claiming under the sale, or by the re-. 
presentative or assign of such person, or by 
the agent of such person, representative or 
assign, duly authorized by power-of-attorney 
executed and authenticated inthe manner 
provided bys. 33 of the same Act. The 
latter section provides that ifthe principal 
does not reside in British India at the time. 
of executing the power-of-attorney, only an 
agent pcssessing a power-of-attorney 
“executed before and authenticated by a notary 
public, or any court, Judge, Magistrate, British Con< 
sul or Vice-Consul, or representative of His Majesty or 
ofthe Government of India” : 

can present the document for registration 
under s. 32, Registration Act. It is not 
disputed that Ali Bakhsh did not execute 
the power-of-attorney in favour of Tasadduq 
Husain before any of the authorities above- 
mentioned. It is however, argued that it was. 
authenticated bythe Sadar Registrar of 
Rampur State, who should be considered 
to be a “Court or Judge” within the mean- 
ing ofs. 33, Registration Act. We do nog 
think that the Sadar Registrar of Rampur 
State can be considered to be a Judge or a 
court in the sense in which those words- 
have been used ins. 33. It was contended 
before us that insofar asthe Sadar Regis- 


1983 
-trar of Rampur State is 
court ora Judge according tothe law of 
Rampur State, authentication by him 
is a sufficient compliance with the require- 
menisofs. ¢3. Thereis nothing to show 
that suchis the case. Reliance 1s placed 
on the Registration Manual of Rampur State, 
1. 107 of which empowers the Registrar 
to punish persons guiltyof contempt in 
certain cases. Wedonot think a power of 
this kind will makea registering officer 
a court or judge. There is nothing to 
show that he is invested with judicial powers 
to decide civilor criminal cases. It was 
‘held in Queen-Empress v. Ram Lal (1) 
that a Registrar acting unders. 73, Regis- 
tration Act, isnot a court within the mean- 
ing of s. 195, Civil Procedure Code. We 
have to construe the words “Court” and 
“Judge” occuring ins. 33, Registration 
Act, was they were understood by the 
framers of that Act,and nothing has been 
shown to us to justify the assumption that 
‘the Sadar Registrar of Rampur State is a 
court or Judge within the meaning ofs. 33, 
Registration Aci. The case already refer- 
red to was followed by a Bench of this court 
in Sat Narain v. Sarju (2), and we agree 
with the view taken in both the aforesaid 
‘cases. 

The appellant is confronted with another 
difficulty. Section 33 makes it imperative 
that the power-of-attorney authorizing an 
agent to present a document for ‘registra- 
tion’ ón behalf of his principal should-be 
“executed before and authenticated” by a 
court “or Judge, among other authorities 
‘named in the section. The proviso to 
‘s. 33, and the sub-ss, 2 and 3 apply only 
to cases mentioned in cls. (a) and (6) of that 
section, which deal with power-of-attorney 
to be executed and authenticated in 
British India, and do not apply to cl. (0), 
which provides forthemanner in which a 
power-of-attorney is to be authenticated in 
‘a place outside British India. It is 
clear that, in such cases, the power-of-at- 
torney must be executed before and 
‘authenticated by the officers namedins. 33 
(c) personally and execution and authenti- 
‘cation before a Commissioner is not a suifici- 
ent compliance with that section. From 
what has been said above it is clear that 
Tasadduq Husain was not duly authorized 


deemed to be a 


to present the mortgage deed in suit before. 


the Sub-Registrar of Baheri for registra- 
tion on behalf of Ali Bakhsh. As held by 
(1) 15 A141; A-W N 1893, 59 l 


- (2) 83 Ind. Gas. 350; A-Í R1924 All. 265; 46 A 167 
21 A LJ 925;100& ALR 318; 25 Cr. LJ 1390. 
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their Lordships of the Privy Council in‘ 
Jambhu Prasad v. Muhammad Aftab Alt 
(3), ss. 32 and 33, Registration Act, relating 
to the presentation of documents for registra- 
tion are imperative, and their provisions must 
be strictly followed; and where the agent 


“who presented a mortgage deed for regis- 


tration has not been authorized in the 


‘manner prescribed by the Act, the deed is 


invalid and cannot affect the immovable 
property to which it relates. Thesuit has 
been rightly dismissed by the learned Sub- 
ordinate Judge. This appeal is according- 
ly dismissed with costs. 

N. Appeal dismissed. 

(3) 28 Ind. Oas. 422; AIR 1914 P. O. 16; 42 I A 22: 
37 A 49; 19 O W N 282; 13 A L J 129; 17M L T 148; 
2LOL J 218; 2 L W 277; 28 M L J 577; 17 Bom. LR 
413; (1915) M W N 592 (P.O). 


RANGOON HIGH COURT. 
Civil Regular No. 395 of 1932. 
June 14, 1933. 

OUNLIFFE, dJ. 

S. R. M. C. T. 8.8. P. ©. CHETTYAR 
FIRM— PLAINTIFFS 


: versus 
V. K.N. NK. MANICKAM CHETTYAR 


AND OTHERS—DEFENDANTs. ` 

Promissory note—Signature containing personal 
name of one of the partners and initials of firm— 
Liability of firm—Mercantile usage among Chettyar 
firms in Rangoon—Evidence of usage, value of. 

A promissory note .written in Tamil contained 
only one signature. which contained tbe personal 
name of one of the defendants together with the 
initials of the defendang firm: 

Held, that the defendant who signed the pro-note 
was not signing for himself but on behalf of his 
firm and that this custom was fully recognized 
among the Ohettyars trading in Rangoon. P. R.M. 
P _R. Chettyar v, Muniyandt Servai (1), distinguished. 

Under the law merchant, evidence of ‘usage has 
always been admitted to explain written documents : 
such évidence is also sanctioned by the Indian Evi- 
dence Act; and commercial usage has been expressly 
recognized in the Negotiable Instruments Act, 


Mr. B. K. Dadachanji, for the Plaintiffs. 

Messrs. Aiyangar, Chari, and K. C. Bose 
for the Defendants. i 

Judgment.—In this suit the sum of 


.Rs. 9,225 is claimed for capital and interest 


TA a promissory note dated February 14, 
2. 

The plaintiffs are a Chettyar Firm known 
as the S. R. M. CO. T. B. S. P. C. The 
defendants are V. K. N. K. Manickam 
Chettyar, V. E. K. N. Karuppan Chettyar, 
K. E. K. N. Somasundaram Chettyar and 
the Chettyar Firm of V. K. N. K. 
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The promissory note, written throughout 
in Tamil, contains one signature only, that 
of V. K.N. K. Karuppan Chettyar. It 
will be obseived that this signature is the 
personal name of the second defendant con- 
tained with the initials of the defendant 
firm. Neither the Ist nor the 2nd defend- 
ant has appeared to defend the action. 
No appearance has been entered on behalf 
of the fum of V. K. N. K. The only 
defendant that I have before me is defend- 
ant No. 3. 

The plaintiffs’ case is that Manickam 
Chettyar, Karuppan Chettyar and Soma- 
sundaram Chettyar were all partners in 
the firm of V. K.N. K. The plaintiffs 
allege that Karuppan Chettyar signed this 
promissory note on behalf of his firm, and 
therefore, both the firm and defendants 
Nos. 1 to 3, who are said to be partners in 
this firm, are liable to them for the money 
claimed. I have come to the conclusion, 
however, that as far as the 38rd defendant 
is concerned, the plaintiffs have not proved 
to my satisfaction that he was a partner, 
I think their evidence is too vague. They 
say that the loan was made by the plaint- 
iffs’‘agent in the form of a renewal of an 
earlier loan, and that the application for 
this renewal was made by the brothers, 
defendants Nos. 2 and 3. The plaintiffs’ 
agent’s clerk also spoke to the two brothers 
coming together to the plaintiffs’ place of 
business. He said that the 3rd defendant 
was regarded as being a partner in the 
firm. In cross-examination of one of the 
plaintiffs’ witnesses it was revealed that 
the 3rd defendant had said to the witness 
in question that he was a partner. All this 
is denied by the 3rd defendant, who brought 
no evidence before me except his own 
testimony ; but-he did rely on two witnesses 
who were examined on commission in South 
India. The gist of their evidence is that 
the 3rd defendant was not a partner in the 
firm but that the 2nd defendant was, The 
3rd defendant also produced a certified 
copy of an entry in the register of Business 
Names for the year 1924 showing the con- 
stitution ofthe V. K.N. K. Firm. . 

It appears from the certificate that the 
Ist defendant and the 2nd defendant alone 
were registered as partners. It is the 
plaintiffs’ case that the two brothers, defend- 
ants Nos. 2 and 3, went into partnership 
together in V. K. N. K. Firm at thesame 
time. Thisis, of course, not borne out by 
the register. It is common ground that 
defendant No. 3 was an assistant .of some 


kind in another Rangoon Ohettyar Firm; . 
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and the 3rd defendant alleges that certain 
evidence which the plaintiffs brought against 
him with regard to his status of partner, 
is due to the enmity of one or the plaintiffs’ 
witnesses over some matier concerning his - 
real firm. : 
< I think that the plaintiffs ought to have 
produced much more explicit evidence with ° 
regard to this pa:tnership. To my. mind 
their evidence was far from conclusive. I 
am, therefore, not satisfied that the plaintiffs 
have discharged the onus of proof upon 
them to show that defendant No, 3 was 
a partner. I am, however, quite satisfied 
that the lst and 2nd defendants were 
partners. í i : 

For the protection of the 3rd defendan 
great reliance was placed by Counsel in 
argument upon the Rangoon Promissory 
Note Case of P. R. M. P. R. Chettyar v. 
Muniyandi Servai (1), decided in the Court 
of Appeal. In that case Page, C. J., and 
Mya Bu, J., held that as a promissory note 
which was signed by a Chettyar who was 
alleged to be the agent of the firm but did 
not clearly stalteon the document that the 
firm's responsibility was being signed fcr, 
the agent in question alone was liable. It 
is obvious that whatever protection could 
be afforded to defendant No. 3 here, by this 
decision, will equally apply.to defendant 
No. 1 and also to the 4th defendant Chettyar 
Firm of V. K. N. K. l 

Muniyandi Servai’s case (1) was in many 
respects véry similar to this one. The in- 
strument was in Tamil. The signature to 
the promissory note was in the combined 
form of the firm's initials plus the agent's 
personal name. ‘The dispute, it is true, was 
not between two Chettyars, but between thé 
clients of Chettyar Firm living in the 
Ramnad District of Madras and a firm of 
It is common knowledge that 
the Ramnad District is the headquarters of 
the Chettyars of South India. If the 
report of the argument in the case is correct, 
it was conceded inthe lower Court that it 
was neither partner's case that the plaintiff 
dealt with the Chettyar agent personally. 
Indeed the body of the note seems to show 
this, as it refers to the monies given and 
kept with “our fiim and the monies given 
(to us) on hand loan.” Nevertheless, thé 
learnéd Chief Justice held that the: case 
was concluded against the respondent 


- Chettyar firm by well-settled authority, 


He relied on the case of Sadasuk J ankidass. ‘ 


(1) 139 Ind. Cas. 4¢0; 10R 257; A IR 1932 Rang - 
97; Ind Rul (1932) Rang 194, > 
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v. Maharaja Sir Kishen Pershad (2), a 
decision of the Privy Council, enunciated 
by Lord Buckmaster, and also upon Ram- 
gopal Ghose v. Dhirendra Nath Sen (3), a 
decision of the learned Chief Justice himself 
when a Judge of the Calcutta High Court. 

In the course of his judgment in the. 
Rangoon case the Chief Justice cited with 
approval this passage from the Privy Coun- 
a) judgment in Sir Kishan BRershad’s case 

“It is of the utmost importance that the name ofa 
person or firm to be charged upon a negotiable docu- 
ment should beclearly stated on the face or on the 
pack of the document, so that the responsibility is 
made plain and can be instantly recognized as the do- 
cument passes from hand to hand * * * It is not 
sufficient that the principal’s name should be ‘in some 
way’ disclosed; it must be disclosed in such a way 
that on any fair interpretation of the instrument his 
pare is the real name of the person liable upon the 

1. 

It may be noted that in neither the Privy 
Council nor the.Calcutta case was the sign- 
ature of a professional. moneylending firm 
involved. In the first case, it was that of 
an official of the Nizam of Hyderabad and, 
in the second case, that of the “karta” of 
an undivided Hindu Bengali family who 
were not a trading firm. 

1 have given the most serious considera- 
tion to Muniyandi Servai’s case (1) and I 
can only say with the greatesi possible res- 
pect to the learned Chief Justice and Mya 
Bu, J., that I have the misfortune to doubt 
whether, had I been sitting with them, I 
could have come to the same conclusion that 
they did. Ishould have thought that the 
disclosure of the firm’s initials together 
with the agent’s name was a compliance 
with Lord Buckmaster’s dictum that the 
firm’s name should be clearly stated on the 
document; ` for it is quite certain that a 
Chettyar’ Firm has no other name except 
its initials. I should also have thought that 
onany fair-interpretation of the instrument, 
by an oriental, at any rate, the real liabili- 
ty of the Chettyar Firm, as a firm would 
have been apparent. ` | 

Unless, however, this case before me now 
can be clearly distinguished on the facts, I 
am bound by the decision in Muniyandi 
Servai’s case (1). Can this case, then, be 
distinguished? I think that it can. Much 


(3) 101 Ind. Oas. 563; 54 O 380; 31 O W N 397; 
Al 8 1997 Cal 376, cen 
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of the evidence brought on behalf of the 
plaintiffs here was directed towards proving 
the custom among the Rangoon Chettyars 
with regard to the’ manner in which the 
agent of a firm signs promissory notes on 


‘behalf of his firm. It is said by the 


Chettyars who gave evidence before me, and 
I accept their evidence, that, if they find a 
combination signature of the firm’s initials 
together with the personal name of the 
agent, it is fully recognized that tne agent 
who signed in this fashion was not signing 
for himself but on behalf of his firm. 
Under the law merchant - evidence of usage 
has always been admitted to explain written 
documents; such evidence is also sanctioned 
by the Indian Evidence Act; and commercial 
usage has been expressly recognized in the 
Indian Negotiable Instruments Act, 

In the preliminary section of that Statute 


- for example those words occur: 


“Nothing herein contained  affecte...... any local 
usage relating to any instrument in an oriental 
langnage ’ : a 

The custom of South’ Indian Chettyars in 
reference to their peculiar manner of sign- 
ing promissory notes and hundis has been ` 
judicially approved in a number of occa- 
sions in Southern India, notably in the case 
of Mungumal Juessa Singh v. A L. V. R. 
C. T. Firm (4), where this very usage, 
which Iam now considering, was accepted 
by Sir John Wallis, with whose opinion I 
am ih complete agreement. The question 
is of paramount importance to the Chettyar 
‘community as, if their time-honoured custom 
is not recognized, every dishonest Chettyar 
Firm will instruct its agent to set-up the 
‘defence covered by the decision of the Court 
of Appeal to which reference has -been 
made. : 

Holding the above view I therefore give 
judgment against the Ist defendant, the 


-2nd defendant and the V. K. N. K. Firm 


with costs. The 3rd defendant will be dis- 
missed from the suit also with costs. . 
Order accordingly. 





N. 
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om CALCUTTA HIGH COURT, | 
Second Civil Appeal No. 2394 of 1929, ` 
a June 25, 1931. 
i S. K. GHOSE, J. . 
RAM KINKAR HAZRA— 
APPELLANT ; : 
A versus ~ ' m 
HARERAM HAZRA—RESFONDENT, ` 
Mortgage—Mortgaged property purchased by two 
persons—Right to possession-—-Puisne mortgagee 
Rights of—Puisne morigagee not pariy to suit by 
first mortgagee— Property gold in execution of first 


_ B76 

. mortgagee's decree—Puisne morigagee's right of sale— 
Transfer of Property Act (IV of 1882;, ss 75, 92 — 
Title to equily of redemption between two purchasers 
— Priority of sale - è 

Where there are two purchasers of mortgaged 
property, as between them, quite apart from the 
right to redeem, the prior purchaser has the right to 
possess the property and it does notin such a case 
matter if the purchaser was the first or the subsequent 
mortgagee Nanak Chand v. Taluckdye Koer (1) and 
Ram Narayan v. Bandi Pershad (2), followed; 

A puisne mortgagee is entitled to a sale of the 
property, subject to the rights of the first mortgagee, 
even afterthe property has been sold in execution 

~of a decree obtained by the first mortgagee in asuit 

to which the puisne mortgagee was not a party. 
. Debendra Narayan v. Ramiaran Banerjee (3), fol- 
lowed. 

As between two purchasers of mortgaged property 
the title to the outstanding equity of redemption 
is determined by priority, not of respective mortgages 
but of respective sales, and the person who first buys 
the equity of redemption, whether he bs the mort- 
gagee himself or a stranger would be entitled to 
‘redeem all the subsisting mortgages on- the property 
and thus acquire an absolute title. Tara Ram 

_ Singhv. Pandohi (4) and Ham Barany Bhagwati 
Pande (5), relied on. Kalepada Mukhirjt v. Basanta 
Kumar (6), referred to. 


`” Second Civil Appeal against appellate 
‘decree of Sub-Judge, Zillah Asansol, dated 
May 8, 1929. | 

Messrs. Brojolal Sastri and Jotish Chan- 
‘dra Sarkar, for the Appellant. 

Messrs. Sarat Chandra Ray Chaudhury, 
‘Bon Behary Mukherjee and Gopendra 
Krishna Banerjee, for the Respondent. 

Judgment.—This appeal deals with a 
‘question of competition between two mort- 
gages. Plaintiffs rely upon the first mort- 
gage which was executed on May 9, 1908. 
There was adecree and in execution of that 
decree they purchased on November 11, 1916 
and obtained possession through court on 
June 3, 1917. Defendants took the second 
“mortgage in ‘January or February 191], 
‘obtained a decree thereon, and in execu- 


tion of it, purchased the property on June- 


13,1922, and took possession on July 18, 
1923. Inneitherof the two mortgage suits 
was the other mortgagee made a party. 
Plaintiffs allege that they were wrongfully 
dispossessed by the defendants on July 
18, 1923 and sothey sue to recover posses- 
sion. The defence is that the plaintiffs’ 
decree is a nullity as against the defend- 
ants who were no parties toit, Then arose 
the question ds to which of the parties 
was entitled to possession avd further, which 
was entitled to the first right to redeem. 
This latter question also was definitely 
raised. The trial Court found in favour 
‘of the plaintiffs and declared that they 
„were entitled to get khas possession by 
-srédeeming within a -certain date. -On 
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appeal the learned Judge of the court be- 
low took the same view. Hence this second 
appeal by the defendants. Befere the learn- 
ed Judge the decision turned upon, the 
question whether the plaintiff had ‘the 
preferential right to redeem the subsequent 
mortgage in favour of thedefendants. In 
discussing the point the learned Judge 
quotes relevant authorities and gives a 
summary of the law on the subject. The 
learned Advocate in support of the second 
appeal has sought to distinguish the cases 
which are referred to in the judgmeat by 
saying that these cases did not decide that 
the right of the subsequent mortgagee who 
was not a party to the prior mortgage 
decree was lost. 

In the case of Nanack Chand v. Talukdye 
Koer (1) the second mortgagee purchased 
first. In the case of Ram Narayan , v. 
Bandi Pershad (2) the first mortgagee pur- 
chased first, What these cases decided was 
that, quite apart from the question of the 
right toredeem the right to possess the 
property was with the prior purchaser and 
it did not make any difference whether he 
was the first or the subsequent mortgagee. 
It was also decided by the Full Bench in 
the case of Debendra Narayan v. Ramta- 
ran Banerjee (3), that a puisne mortgagee 
is entitled to a sale of the property, sub- 
ject to the rights of the first mortgagee, 


‘even after the property has been sold in 


execution of a decree obtained by the 
first mortgagee in a suit to which the 
puisne ‘mortgagee was not a party. In the 


‘present case thé plaintiffs were the first 


purchasers and therefore,it has been correct- 
ly held that they are entitled to possess. But 
the parties have gone further and’ raised 
the question as to which of them has ithe 
preferential right to redeem. This depends 
on who had acquired the equity of redem- 
tion from the mortgagor. There is no 
doubt that as betweenthe two purchasers 
the title to the outstanding equity of re- 
demption is determined by priority, not of 
respective mortgages but of respective sales _ 
and the person who first buys the equity 
of redemption, whether he be the mortgagee 
himself ora stranger would be entitled to 
redeem all the subsisting mortgages on the 
property and thus acquire an absolute title: 
See Ghose on Mortgage, Edn. 4, p. 623. This 
is supported by the decision in the case of 
Para Ram Singh v. Pandohi (4) which was 
(1) 5 O 265; 4 O L R 358. $ 


`~ (2) 31 O 737, 


(3) 30 © 599; 7 O W N 766. ; 
067 Ind, Osa. 533; A T R 1922 AIL 135; 44A 
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followed in the éasé , of “Ram Baran v. Bhag- 
wati Pande (5). With regard to the posi- 
tion of .a second mortgagee the latest 
Calcutta decision that I know ofis inthe 
case of Kalipada Mukherji v. Basanta Kumar 
(6): See the remarks of Mukerji, J., at p. 
882 4. Since the question was raised, and 
in view of the equities of the case, I con- 
sider that the judgment of the lower Ap- 
pellate Court is right, that the plaintiffs 
have the preferential right 10 redeem. The 
second appeal therefore ‘fails and is, dismiss- 


ad with costs. 
Appeal dismissed. 


a 89 Ind. Qas 295; A LR 1925 All. 801; AT A 


K 138 Ind. Oas. 177; A I R 1932 Cal. 156; 590 
117; M5 O WN 377; Ind Ral. 41932) Cal. 427. 


“Page of 33 O. W. N.—[Ed ] 








ALLAHABAD HIGH COURT. 
Civil Revision Application No. 426 of 1932. 
December 9, 1932. 
MUKERII, Acta. C. J., AND Tuom, JE 
Babu HARGOBIND. DAS—Dzcrze- 
HOLDER— APPLICANT 
VETSUS 
MOTI CHAND AND ANOTHER— JU UDGMEST- 
DEBTOKS— OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908),s 78, O. XXI, 
r, 86—Rateable | distribution—Specifte application, 
if necessary~~Decree-holder purchasing property— 
Balance after deducting decree amount paid in 
cash?—Another decree-holder against same judgment- 
debior— Rateable. ‘distribution, right to—Purchaser: 
decree-holder to deposit full price of property. 
Under 8.73 of the Qivil Procedure Code, it is 
not ‘necessary for adecree-holder to make a specific 
application for ratcable distribution: All that is- 


necessary is that he should apply for execu- 
tion, and should not have received satisfaction of, 
his decree. 


Apurchased.B’s property in execution of his 
dezree, ‘Before © the.a.e C had filed an application 
for execution of a-sis:ple money decree against 
B. A deducted the amount due to. him under the 
decree from the sale price and paid the balance 
in cash, granting a certificate of satisfaction for 


the, amount deducted. The court passed an order. 


confirming thesale in favour of 4 and directing 


that, ‘the sum he paid. in cash should be given to C™ 
and that for the balance to which C was entitled. 


by way of- rateable’ distribution, a decicé be passed 


. entitling;-C to. recover the, amount by execution: 


Held, that. this order was wrong: and 
as. between,the two decree-holders against, the same 
judgment- -debtor the executing court had no authority 
to -pase an order-that one decree-holder. should pay 


a certain amount to,theother decree-holder, and that_ 


in.the circumstances the only thing that could be 
done was to annul the sale and to direct the property. 
to be sold again so that out ‘of the eale proceeds alli 


persons entitled’ to` rateable distribution maybe. 


paid. 
Civil. Revision, Petition against an order. 
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of the Additional Şub- J udge, Benares, dated 
June 18, 1932. 
Mr. Mukhtar Ahmad, for the Applicapt. 
Mr. B. Malik, for the Opposite Parties. 

_ Judgment.—These two applications 
in revision have arisen out of the ` 
same execution proceedings but the orders 
were passed at two different stages. The 
facts appear tobe these. The predecessor- 
in-title of the applicant before us Hargobind 
Das held a simple money decree against one 
Ram Nath Singh. In execution of that 
decree a certain share of Ram Nath Singh 
in village Jhanjhupur was put up for sale 
and wassoldfor Rs. 1,900. The sale was - 
held by the-agency of the Collector as the 
property was a revenue paying one. The 
decree-holder deducted the amount. due to 
him under the decree from the sale price 
and paid the balance in cash which was a 
sum of Rs. 329-1:0, For the. amount deduet- 
ed hegranteda certificate showing that 


- his decree had been satisfied. Before this 


sale took place, the opposite party Raja Moti 
Chand who. held a simple money decree 


- against Ram Singh and another had applied’ 


for the execution of his decree. At his 
instance the sharein Jhanjhupur descrihed 
above and another share in another village 
were put upfor sale by the Collector and on 
March 21, 1932, Raja Moti Chand purchased 
the shares for Rs. 1 000. As the execution 
cases were pending before the Munsif and 
asthe Collector was the only Civil Court’s. 
agent to hold sales, the papers. were for- 
warded byithe Collector to the Munsif. The 
Munsif then discovered two things. First 
he discovered that Raja Hargobind Dashad 
purchased at a higher price than Raja Moti 
Chand and hefurther discovered that Raja, 
Moti Chand had already applied for execu- 
tion of his decree before.the sale at which 
Hargobind Das made the purchase. The, 
learned Judge accordingly held that the 
sale in favour of Hargobind Das should 
stand, that the sale in favour of Raja Moti, 
Chand should be cancelled, that Raja Moti, 
Chand was entitled to a rateable distribution 
and that Hargobind Das should in the cir- 
cumstances pay the entire purchase money 
in cash. The conclusions arrived at, by the 
learned Munsif were all correct. 

Unders. 73, Givil. Procedure Code, it.is. 
not necessary for a decree-holder to make. a, 
specific application for rateable distribution. 
All that is necessary is that he should apply. 
for execution and should not have received 
satisfaction of his decree. On June. 18, 1992 
one of the orders. complained of was passed. 
This order-was-passed on a consideration of 


578 


Hargobind Das’s objection which was to the 
effect that a decree enforcing a charge might 
have beenpassed in favour of his prede- 
cessor-in-title and on that ground Hargobind 
‘Das was entitled to keep the sale proceeds 
to the extent of the decree held by him. 
Obviously this contention had no force and 
was rightly disallowed. The result is that 
the petition of revision being No. 426 of 1932 
altogether fails and it is hereby dismissed 
with costs. The second order complained 
of isdated June 27, 1932: The learned 
Munsif on finding that Raja Moti Chand 
was entitled to a rateable distribution direct- 
` ed: Hargobind Das to pay a sum of 
Rs. 1,570-7-0 in cash. . Hargobind Das 
protested against this order but he said 
that if the Judge was definitely of opinion 
that his order should stand he might be 
given three weeks’-time to pay. The three 
weeks expired, but Hargobind Das did not 
pay the money. Thereupon the order of 
June 27, 1932, wis passed. It was to the 
effect that the sale in favour of Hargobind 
Das was confirmed,that thesum of Rs 329-1-0 
paid by him in cash should be given to 
Raja Moti Chand andthat for the balance 
to which Raja Moti Chand was. entitled by 
way of rateable distribution, namely, 
Rs. 1,083-13-0, a:decree may be passed en- 
titling Raja Moti Chand to recover the 
amount by execution. The learned Munsif 
said that a formal order should -be prepared 
in terms of the order. 
“Now this order of June 27, 1932, has been 
challenged:as passed without jurisdiction. 
There can be no doubt: that this order is 
essentially wrong and as between the two 
decree-holders against the same judgment- 
debtor the executing Court below had no 
authority to pass anorder that one decree- 
holder should pay a certain amount to the 
other decree-holder. The question in the 
circumstances is what is the proper order 
that the court below should have passed 
when he found that Hargobind Das was 
either unwilling or unable to pay the money 
in cash. It is clear that Hargobind Das 
had no right to keep the entire sale-proceeds 
to himself to the exclusion of Raja Moti 
Chand who was entitled to rateable distri- 
bution. In the circumstances the only thing 
that could be done ‘was to annul the sale 
and to direct the property to be sold again 
sothatout of thesale proceeds all. persons 
entitled to rateable distribution may be 
aid. : = 
We pass this order now and setting aside 
the order of June 27, 1932, we set aside the 
pale dated April 20, 1932 at which Har- 
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gobind Das purchased the share at Jhanjhu- 
pur. The property will be resold. The. pur- 
chaser must pay the price in cash and ihe 
sale proceeds will be distributed among the 
‘decree-holders entitled to rateable dis- 
tribution. As to costs we think that the 
parties should pay their own costs 
in this court because the difficulties that 
appeared in the case were not clearly 
understood by any of the parties or the 
court below and the respondents cannot 
be held responsible for the form in which 


the order was passed by the Court 
below. 
N.A. Order accordingly. .:. 


BOMBAY HIGH COURT. 
Civil Revision Application No. 185 of 1931. 
January 19, 1933. , 
Braumont, C. J., AND BAKER, J. 
POONA CITY MUNICIPALITY — 
APPLICANT 
versus . 
R. N. PARANJPE AND SONS— 
OPPONENTS. h 
Bombay Municipal Boroughs Act (XVIII of 1925), 
ss. 99, 208—Municipality not recovering octroi duty 
aue to oversight—Suit to recover duty, if matntain- 
able. < 

Under s, 203, Bombay Municipal Boroughs Act, it, 
is not open to the Municipality to maintain a ciyil 
suit for recovery of balance of octroi ‘duty that 
remained uncollected due to oversight. ' 
Unless there is a current account kept under s. $9 
the provisions for payment contained in Chap. VIII do 

not cover an octroi payable on demand. i 


. Civil Revision Application against the 
decree of the Small Cause, Court Judge; 
Poona, in Civil Suit No. 5235 of 1929. 
Mr. W. B. Pradhan, for the Applicant. 
Mr. B. N. Gokhale for Mr. G. B.Chitale, for 
the Opponents. - 


Beaumont, C. J.—This is an application 
to the court to review an order made by the 
Small Cause Court Judge of Poona. The 
plaintifis, who are the Municipality of Poona 
City, are suing to recover a sum of Rs. 34-8-0 
which they sayisdue to them in respect of 
octroi on certain goods which -belonged to 
the defendants, It appears that the plaint- 
iffs purchased certain chemicals in casks’ 
from the defendants and they delivered to 
the defendants a bill in respect of the octroi 
payable’ on those chemicals making an 
allowance in respect of the weight of the 


‘casks, but by anerror too big an allowance. 


was made; that is to say, the weight of. the 
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casks was inaccurately ascertained, and in 
the result‘the plaintiffs charged octroi less 
by thissum of Rs. 34-8-0 than they were 
entitled tocharge, and they sue the defend- 
ants for the balance. The learned -Small 
Cause Court Judge held that the suit did 
not lie and we are asked’ to review that 
order. ar 

In my opinion the learned Judge was 
right in holding that the suit does not lie. 
The question turns on the construction of 
8. 203, Bombay Municipal Boroughs’ Act, 
1923. To- appreciate that section it is 
necessary to look “aba fewof the earlier 
sections. Section 73 gives a right to the 
Municipality to charge anoctroi on animals 
or goods brought within the octroi limits. 
Section 98 provides that in case of non-pay- 
ment ondemand of any octroi leviable by a 
Municipality, any person appointed to collect 
such octroi may seize the goods, and then 
power is given tosell the goods. Section 99 
provides that the Standing Committee if it 
thinks fit instead of requiring payment of 
octroi due from any person, mercantile firm 
or public: body, to be made at the time when 
the animals or goods in respect of which 
the octroi is leviable are introduced within 
the octroi limits of the Municipal borough, 
may at any time direct that an account 
current shall be kept on behalf of the 
Municipality ofthe octroi so due from such 
person, firm or body; and then it is provided 
than any.amount due on the current account 
shall for the purposes of Chap. VIII be deemed 
to be and shall be recoverable in the same 
manner as an amount claimed on account 
of any--tax recoverable under the said 
Chapter. Then Chap. VIII deals with the 
recovery of various taxes, but having regard 
tos. 104 (1) (b) the chapter does not apply 
in respect of a sum leviable under sub-s. (1), 
s. 98, or payable on demand on account 
ofan octroi. So the result is that unless there 
isa current account kept under s, 99 the 
provisions for payment containedin Chap. 
VIII do not cover an octroi payable on 
demand. Thens. 203, which is the one relied 
on by the plaintifis as entitling them to 
sue, reads as follows: , 

“In lieu of any process of recovery allowed by 
or under this Act or in- case of failureto realize 
by such process the whole or any part of any 
amount recoverable under the provisions of Ohap, VIIT 
or of any compensation, expenses, charges or 
dam:ges payable under this Act it shall be law- 


ful for a Municipality to sue in any court of compet} 
ent jurisdiction the person liable to pay the same.” 


The only jurisdiction to sue given to 
the Municipality by that section isto sue 
a person liable to- pay, and as far as 
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I can see, there is no liability imposed on 
these defendants to pay any octroi since 


the Municipality “has failed to prove that 
a current account was kept under s. 99 


‘and that therefore,the powers of recovery 


conferred by Chap. VIII apply in this case. 
That being so,I think the learned Judge 
was right in holding thats. 203 does not 
apply, and inthe absence ofany statutory 
authority to that effect, it seems to me 
that there is no right in the Municipality 
to sue to recover thissum. That beingso, 
I think we must decline to interfere with 
the learned Judge's order and dismiss the 
application with costs. 

Baker, J. - I agree. 

N. Application dismissed. 


ALLAHABAD HIGH COURT. 
Civil Revision Application No. 393 of 1932. 
December 21,.1932. 
KENDALL, J. 
RAM NATH-TULSI RAM PLAINTIFF— 
4 APPLICANT 


VETSUS 
SALIG RAM—Derenpant—Oprosits 
Party. 

Provincial Small Cause Courts Act (IX of 1887., 
s. 25—Judgment, contents of—Issues not framed on 
pleadings—Only plaintiff's statement .recorded— 
Decision, if according to law—Revision—Interfer- 
ence. - a 

In a revision froma judgment of a Small Cause 
Court it- is necessary for the High Court to satisfy 
itself ‘that there has been a decision in accordance 
with law, and inorder to find out whether there has 
been a decision in accordance with law it is neces- 
sary for the High Court to be satisfied that the 
Judge of the Small Cause Gourt has come to bis 
decision judicially and not arbitrarily. Rajdee v, 
Nath Prasad Misra (2), followed. 


Where the decision of a Small Cause Oourt Judge 
was not one that followed inevitably fromthe state- 
ment of the’plaintiff and that was all the evidence 
that was onthe file, and the Judge had not framed 
issues on the questions raised by the plead- 
in 


Held, that there had been no proper trial and the 
Judgehad not proceeded according to law and hence 
the High Court would interfere with the déci- 
sion. 

Civil Revision Application against an order 
ofthe Small Cause Court Judge, Allahabad, 
dated April 28, 1932, 

Mr. Haribans Sahai, for the Applicant. 

Mr. Shiva Prasad Sinha, for the Opposite 
Party. 

Order. — This is an application for the 
revision of anorder ofthe Judge of the 
Small Cause Court of Allahabad decreeing 
the plaintiffs suit with costs against the 
assets of Pancham, if any, in the hands of 
the defendant. The application is made 
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onthe ground that the decree should have 
‘been made a personal decree against the 
defendant Salig Ram, amd it is based on 
the allegation that the Judge has not 
proceeded according to law. 
shows that the plaintiff's firm sued the 
defendant firm, Pancham Salig Ram, and 
that dealings have been going on between 
the two firms for séveral years and finally 
claims that a sum of nearly Rs. 700 is due 
from the defendant firm to the plaintiff on 
the account books. The name of the de- 
` fendant firm according to the plaint was 
Pancham Salig Ram; Pancham however 
died before the suit was instituted, and 
the plaintiff's case wasthat Salig Ram was 
liable for the debts of the firm because he 
had been a member of the firm during his 
father’s ‘lifetime. This is not definitely 
stated in the plaint, but it has been put 
to me in argument that this was the case, 
and it appears to me to be an inference 
that may be drawn from the plaint. The 
defence was that Salig Ram was a minor 
during his father’s lifetime, that he had 
never been a member of the firm, and that 
he was in no sense personally liable for the 
debts of. <the-firm, if indeed there was a firm 
at all. ‘The Judge of the Small Cause 
Court framed only one issue, viz., : Is the 
defendant liable for the claim? and his 
decision was contained in three lines. 
“ Held the defendant is not personally liable for 


the claim. The suit.is decreed with ‘costs against 
the assets of Pancham, if any, in the hands of the 


_ defendant.” : 


The record shows that the only evidence 
recorded was the statement of the plaintiff. 
Under s. 25, Provincial Small Cause Courts 

_ Act, the High Court may interfere in 


~- revision where a decree or order made in 


the Court of Small Causes is not “according 
to law.” It has been argued in this case 
that asthe Judge did not frame issues on the 
questions raised by the pleadings, viz., 
whether there had been a firm Pancham 
Salig Ram, whether Salig Ram had been 
a member of that firm or had been a minor 
during the life time of his father, etc., and 
as it was necessary to decide these issues 
before adjudicating on the claim, it cannot 
be said that he proceeded according to 
law. The judgment itself does not show 
how he reached his decision, and a reference 
has been made to the decisions of two 
learned Judges of this court in Malik 
Rahmat y. Shiva Prasad (1) and Rajdeo 
v, Nath Prasad Misra (2) in which it has 
AL) 13 A 533; A W N 1891; 172. i 
~(2) 128 Ind. Cas. 766; A IR 1930 All. 832; (1930) A 
LJ 1090. 
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been held that a Judgé of the Small Cause 
Court must indicate in his judgment that 
he has applied a judicial mind to the case. 
I have been referred on ihe other side to 
pronouncements of oiher courts, e. g., -the 
High Courts of Calcutta and Madras inProtap 
Chundra Dutt v. Abhimanini Surini 48 Ind. 
Cas. 752 (3) and K. M. Komappa Kurup 
v. Velayichetti (4), in which the High Courts 
relying on the strict provisions of O. XX, 
r.4(1), Civil Procedure Code, have held 
that itis not necessary for the judgment 
to contain more than the points for-de- 
termination and the decision thereon. 

In the present case it appears that there 
was more than one point for determination 
that is to say, more than one issue had to be 
determined before the Judge could come 
to a judicial decision on the plaintiff's claim. 
What these issues were I have already 
indicated. If therefore the judgment. is, 
defective on a strict interpretation of the 
rule, I think it is evident that this court 
ought to interfere in revision. I must add 
however that the view that has been taken 
in this court goes a good deal further than 
this, and if I may say so with respect: I 
am fully in agreement with the decisions 
that have been pronounced by the learned 
Judges of this court in the cases that I have 
referred toabove. It is necessary for the 
High Court to satisfy itself that there has 
been a decision in accordance with law, 
and in order to find out whether there has, 
been a decision in accordance with law it 
is necessary for the High Court to be satisfi- 
ed that the Judge of the Small Cause 
Court has come to his decision judicially 
and not arbitrarily. If it had appeared 
that the issues were framed -properly on the 
pleadings, and the evidence recorded or notes 
at any rate of the evidence of both parties. 
made by the Judge, it would have been 
easy forthis court to ascertain.on what the 
decisions are based, even ifthe judgment 
itself did no more than barely fulfil the 
requirements of r.4,O. XX. In the present 
case the decision of the Judge may be per- 
fectly correct, but it isnot one that follows. 
inevitably from the statement of the plaintiff, 
and that is all the evidence that there is on 
the file. The Judge may have considered 
the issues raised by the pleadings, but there 
is nothing on the record to intimate that 
he has done so. For all these reasons I 
think that he has not proceeded in this case 
according to law, and that there has been 

(8) 48 Ind, Oas. 752. 


(4) 70 Ind. Cas. 791; A IR 1922 Mad. 360; 42 M, 
L J 583; 15 L W 642; 31 ML T 124, 
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no proper trial. I therefore allow the ap- 
plication with costs, set aside the decree 
and order of the court below, and direct that 
the case be re-admitted and tried in accord- 
ance’ with ‘law and in the light of the above 
remarks. 2 . 

N. Decree set aside. ; 


~ 


BOMBAY HIGH COURT. 
Second Civil Appeal No. 643 of 1927. 
January 9, 1933. : 
RANGNEKAR, d. 
SHRIDHAR VAMAN JOSHI AND OTHERS— 
PLAINTIFFS — APPELLANTS 


versus 

RAMCHANDRA NARAYAN AND OTHERS-— 
DEFENDANTS— RESPONDENTS. 

Deékkhan Agriculturists’ Relief Act (XVII of 


1879), ss 12,-18, 71-A—Interest—Court, if can award . 


higher rate than contract rate to creditor. 

Sections 12 and 18, Dekkhan Agriculturists’ Relief 
Act, read with s. 71-A, thereofcontemplate that in 
cases where the court finds that the interest charged is 
unreasonable or extortionate or oppressive, it should 
substitute a reasonable rate of interest, thatis the 
rate which is generally known as the mercantile 
rate of interest. The court cannot award to the 
creditor anything more than he bargains for. 


Second Civil Appeal from the decision of 
the Assistanl Judge, Poona, in Appeal No. 
42 of 1926. 

Mr. K. V. Joshi, for the Appellants. 

Mr. V. D.-Limaye, for the Respondents. 

Judgment.— This appeal arises in a 
suit for redemption filed by several persons, 
most of whom were agriculturists within 
the meaning.of the Dekhan Agriculturists’ 
Relief Act, against the representatives of 
their mortgagee. It ıs | common ground 
that the suit is governed by the provisions 
of the Dekkhan Agriculturists’ Relief Act, 
and boththe lower Courts have proceeded 
on that footing. Accounts were taken by 
the trial Court, and in appeal the judgment 
of that court, was substantially confirmed. 

In second appeal theonly point taken 
by Mr. Joshi on behalf ofthe appellants- 
plaintiffs is that the lower Courts were 
wrong in allowing interest at 12 per cent. 
on the mortgage amount to the morgagees. 
By the mortgage bond the ancestors of 
the plaintiffs mortgaged certain property 
for Rs. 201, and it was agreed that the 


“amount should be repaid after 25 years.. 
101 was. 


Half of this amount, i. e, Rs. 
not to-bear any interest, but the mortgagee 
was to be in possession of the mortgaged 
‘property and take the profits in leu of 
interest: on this part, of the mortgage 
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amount. The other half of the mortgage 
amount was to bear interest but it appears 
that actually only Rs: 76 were paid, and 
not the full amount of Rs. 101. “The in- 
terest agreed upon was six per cent. This 
Both the courts 
after setting aside the agreement of the 
parties in accordance -with ss. 12 and 13, 
Dekkhan  Agriculturists’ Relief Act, have 
allowed 12 per cent. interest on Rs. 176 to 
the mortgagee, on the ground that under 
the provisions ofthe Act the court, after 
setting aside the agreement, has a discre- 
tion to award such rate of interest as the 
court may consider to be reasonable. They 
have referred to certain circumstances 
which are peculiar to the case as support- 
ing their opinion that in this case the 
rate of six per cept. should be increased 
to 12 per cent. Now undoubtedly under 
the provisions of ss. 12 and 13 ofthe Act 
the court has, after setting aside the 
agreement between the parties, a discretion 
to award a reasonable rate of interest. But - 
that does not meanthat where parties have 
agreed upon the rate of interest, viz., six 
per cent. the courts can increase the rate. 
The power to award reasonable interest 
in spite of the agreement Between the 
parties isto be exercised for the benefit. 
of the agriculturist debtor and cannot be 
used to enhance the rate agreed upon 
between the agriculturist and his creditor. 
This is clear from ss. 12and 13 of the Act. 
read with s. 71-A, and the preamble of the 
Act. Section 13, cl. (¢), runs as follows: 

“in the account of interest there shall be debited to 
the debtor, monthly, simple interest on the balance 
of principal for the time being outstanding, at the 
rate allowed bythe court as hereinafter provided,” 
Section 71-A, runs as follows: 

“In taking an account under s. 13 or any suit under 
this Act where interest is chargeable, such interest 
shall be awarded at the following rates:......(2) “the 
rate, if any, agreed upon between the parties or the 
person (if any) through whom they claim, unless such 
rate is deemed by the court to be unreasonable ” 
The latter section shows that in the first 
place the court has to award interest at the 
rate agreed upon, unless the court considers 
it to be unreasonable. If the court finds 
that the rate agreed upon is unréasonable, 
then it should award interest ‘at a reason- 
able rate. It is difficult to see how this provi- 
‘sion can authorize the court to enhance the 
rate agreed upon. The Act was passed, as 
the preamble shows, to “relieve” the agricul- 
turist and in his interest. What these pro- 
visions contemplate is that in cases whére 
the court finds that the interest charged is 
unreasonable or extortionate or oppressive, 
it should substitute a reasonable ‘até of 
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interest, that is the rate whichis generally 
known as the mercantile rate of interest. 
It is difficult to see how a court can award 
to the creditor anything more than he bar- 
gains for. In this view the decree made by 
the lower Appellate Court must be set aside 
and the case remanded to that court with a 
‘direction to have the accounts taken either 
by. itself or by ‘a court subordinate to it 
after calculating the interest at six per cent. 
on Rs. 176 which the courts have found as 
the amount advanced under the mortgage 
deed. Costs will be costs in the cause. 
ON Order set aside. 


ay aan 


e. ALLAHABAD: HIGH COURT. 
Privy Council Appeal No. 33 of 1932. 
= December 16, 1932. _ 
MUKERII, Acta. C. J., AND BENNET, J. 
© SAMPAT KUMAR SINGH. APPELLANT 
eee i _ versus 
G. R. PETERS AND OTHERS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908),0. XLV,1. 
7—Appeal to Privy Council—Security—Deposit of 
Government Pramissory Notes in time—Endorsement 
in favour of Registrar a day after expiry of period— 
Security, if to be accepted—Allahabad High Court 
Rules, Chap. XVII. . 
By way of security for an appeal to the Privy 
Council the appellant deposited in the High Oourt 
Government Promissory Notes of the face value of 
Rs. 4,000 within the time fixed. But the.notes were 
endorsed in favour of the Registrar one day after 
expiry of the period allowed: 
’ Held, that the notes should be accepted as security 
furnished within the meaning of O. XLY,r.7, Civil 
Procedure Code, and that the rules of the High 
Court did not ‘day that Government securities should 
be -endorsed in favour of the Registrar before they 
are handed over to him. 


Mr. Shiva Prasad Sinha, for the Appel- 
lant. : 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—A question as to 
the sufficiency of security has been raised 
-by-the respondent under the following cir- 
cumstances.- The last date on which the 
security was to'be furnished for an appeal 
‘to be presented before his Majesty in Coun- 
cilwas December 2, 1932. The appellant 
deposited with this court Government pro- 
‘missory notes of the face value of Rs. 4,000 
on December 1, 1932, but the notes were 
not endorsed in favour of the Registrar. 
The endorsement was made on December 
3, that is, one day after the expiry of 
December 2, The Imperial Bank's report 
shows that the market value of the securities 
is over Rs. 4,000; and the sole question 
remains whether the endorsement was 
essential for the purpose of security. There 


MANEKOHAND V. GANBSHLAL. 


‘debt on the property of 


14516 


can be no doubt that the documents were 
furnished to be treated as security. Ifthe 
transaction had- been between private par- 
ties, the person to whom the documents 
were handed over would be entitled to ob- 
tain a decree for specific performance of 
the contract, of security being furnished, 
by the documents being” properly 
endorsed in his favour. In the circum- 
stances, there should beno difficulty in our 
opinion in accepting the notes as security 
furnished within the meaning of O. XLV, r. 
7,Civil Procedure Code. There is another 
point in favour of the appellant, and ib is 
this that the rulesofthe High Court do nos 
say that the Government securities should 


- be endorsed in favour of the Registrar 


before they are handed over to him. The 
proper way of furnishing security is no 
doubt by endorsing them in favour of the 
Registrar, but our rulesin Chap. XVII are 
silent on the point. The rules probably 
willhave to be amended, but so long as 
they stand, they ought to be treated as 
sufficiently complied with if the letter of 
the law has been obeyed. In the circum- 
stances we declare the security ‘to be suffi- 
cient, Theappeal is now admitted. 
N. Appeal admitted. 


_ BOMBAY HIGH COURT. 
First Civil Appeal No. 63 of 1930. 
- January 27, 1938. 
RANGNEKAR AND BROOMFIELD, JJ. 
MANECKCHAND RAMCHAND AND ~ 
OTHERS DEFENDANTS—APPELLANTS | 
oe - VETSUS - HA 
GANESHLAL GOVERDHAN, -PLAINTIFF 
. RESPONDENT. REOS 
. Dekkhan Agriculturists’ Relief Act (XVII of 
1897), 3. 22—‘Mortgage’, meaning of —-Charge on im- 
movable- property of agriculturist created by com- 
promise—Decree interms of compromise—Charge, if 
can be enforced—Civil Procedure Code (Act V of 
1903;, O XXIII, r.1—Compromise recorded without 
objection—Appeal not. preferred—Compromise, if 
can be questioned in execution—Transfer of Property 
Act (IV of 1889), s3 4, 58,59, 100—Mortgage and cHarge 


—Registration—Registration Act (XVI of 1908), 
817%, 7: i 4 ine 

. The word ‘mortgage’ in s 22, Dekkhan 
Agriculturists' Relief Act, is not used in 


the strict sense ofa mortgage withinthe meahing 
of the Transfert of Property Act but is used to 
describe not only what would technically be a mort- 
gage, but also a charge for the repayment.of a 
| the debtor [p 5-4, col. 
1. g 
_ Where the charge over immovable property of 
an agriculturist is created under an unregistered 
compromise deed buta decree is passed in accord- 


-ance with the compromise, the charge can be ep- ` 
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forced under 9,22, Dekkhan Agriculturtsts’ Relief ss: 4, 58 and 59, Transfer of Property Act, 


Act. Hemanta Kumari Debi v. Midnapore Zamin- 
dari Co.(2), Pranal Annee y. Lakshmi Annee (3) 
i Balshet v. Dhonde (4), referred to. [p. 585, col. 
1 


“Where on presenting a ‘compromise for being 


recorded, noobjection is raised and no appeal is filed” 


from the order recording the compromise or from the 
decree passed in accordance with the compromise, 
the legality of the compromise cannot be questioned 
at time of execution of the decree. [p. 585, col. 


“The position in the case of a charge within - the 
meaning ofs. 100, Transfer of Property Act, as to 
the requirements of registration or attestation is 
different from that in the case ofa mortgage under 
the same Act. Obviously, s. 4 would then have noth- 
ing todo with the question, and the charge being 
incorporated in or created by the decree, ib would 
be valid even if unregistered under proviso to s. 17, 
Registration Act. [p. 583, col. 2.] : Aa a 

First Civil Appeal from the decision of 
the First Class, Sub-Judge, Sholapur. - 

Messrs. G. N. Thakor and H. V. Divatia, 
for the Appellants. 

Mr. V. D. Limaye, for the Respondent. | 

Rangnekar, J.—The real question in this 
appeal is whether the judgment-creditor, who 
is the respondent here, is entitled to bring the 
properties of the judgment-debtors, the ap- 
_pellants, to sale. The question arises this 
way. The respondent brought a suit on a 
money claim against the appellants, who 
were traders, to recover-a sum of Rs. 6,199. 

Pending the suit the parties arrived ata 
compromise, under which the respondent 
agreed ,to accept a sum of Rs. 5,000 payable 
by certain instalments. It was further 
agréed ‘as follows : i 

“The properties mentioned in the application, 
Ex, 6 in the suit, are to be security for the said sum 
of Rs. 5,000, they being considered as mortgaged. 
The said properties are to remain as security until 
payment of the moneys. In default of the payment 
of any one instalment by the defendants, plaintiff do 
recover the whole of the amount then due, by the 
sale of the properties mentioned in Ex. 6. Plaintiff 
has given remission to the defendants of the rest of 
the claim and the amount of the costs,” 

The compromise was submitted to the 
court and was recorded and in accordance 
therewith a decree under O. XXIII, r. 3, was 
made. This decree was acted upon, and the 
appellants paid the amount of the first 
instalment. On. default of the payment of 
the second instalment the decree-holder 
instituted proceedings to carry out the dec- 
ree, and it is out of these proceedings that 
the present appeal arises. The appellants 
contended that as they were agriculturists 
the property was not liable to be sold under 
s. 22, Dekkhan Agriculturists’ Relief Act. 


Their case was that there was no valid’ 


mortgage, as the compromise was not regis- 
tered or attested, nor was the decree, as 
required by the Registration Act read with 


The learned First Class Subordinate Judge 
held in effect that the lands were specifically 
mortgaged to secure the repayment: of the 
debt to which thé decree related and that 
the case fell within the provisions of s. 22, 
Dekkhan Agriculturists’ Relief Act. He ac- 
cordingly made an order for sale of. the 
properties. | ; 

The learned Counsel for the appellants 
has raised the following points:—(1) s. 22, 
Dekkhan Agriculturists’ Relief Act, applies 
only to a case of specific mortgage and not to 
a charge. (2) The compromise and the decree 
were not registered nor attested as required 
by the Registration Act and the Transfer 
of Property Act. (8) If it be held-that the 
section is applicable to the case of acharge, 
the decree created a mortgage and 
not a charge. (4) The property could 
not be brought to sale in any. event in exe- 
sution proceedings. This contention how- 
ever, was'not developed nor was pressed, 
and is, in my opinion, unsustainable on 
the authorities. (5) On a true and proper 


.construction of s. 22, the case did not fall 


within the section, as the mortgage or the 
charge was not created before the decree 
but by the decree itself, and that the section, 
even ifit be construed to include the case 
of a charge, would not apply when the 
mortgage or the charge was created for the 
first time by the decree itself. It may be 
stated that this point came up for discussion 
‘for the first time during the hearing. It was 


-conceded by the learned Counsel for the ap- 


pellants that if on-the construction of the 
decree it was held that the transaction was 
one of charge and not of mortgage, no ques- 
tion of want of registration or attestation 
would arise. That must be so, because the 
position in the case of a charge within the 
meaning of s. 100, Transfer of Property Act, 
as to-the requirements of registration or 
attestation is different from that in the case 
of a mortgage under the same. Act. .Ob- 
viously s. 4 would then have nothing to do 
with the question, and the charge being in- 
corporated in or created by the decree, it 
would be valid even if unregistered under 
proviso to s. 17, Registration Act. -The 
points, then which survive are: (a) does the 
decree create a mortgage or a charge; (b) 
does s. 22 apply to the case of a “specific 
charge” and (c) does it apply when either 
the mortgage or the charge was not antece- 
dent to the decree but was created by the 


‘decree itself? I will deal with these points 


in order. The learned First Class Subor- 
dinate Judge has, as I have stated, held in 


> 
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effect that the decree ¢féates a charge. After 
discussing the yuéstion as to whether ‘the 
word “mortgage” in s. 22 in¢ludes a charge 
‘or not,-the learned Judge observes as fol- 
lows: ‘ 

.  “Thereforé if the clauses in the Compromise be 
héld to amount to only a chargé, I hold that the 
plaintiff isentitled tó the remedy by sale as élaimed.” 
I agree withthe Judge. I have read the 
decree in the vernacular, and in my judg- 
ment, the compromise as well as the decree 
in which the cémpromise was ‘incorporated 
Greated a charge on the property of the judg- 
ment=debtors and that the transaction did not 
amount toa mortgage within the meaning of 
‘the '['ransferof Property Act. The material 
sentence is asfollows: “ya rakames davyanteel 
milkatee gahan samajoon taran ahet.” The 
‘word “taran” is ordinarily understood, as 
‘far:as I- know, to bignify a charge rather 
than a mortgage, If for instance, the 
-wording had been that the properties were 
to be considered as security forthe sum 
-and were given “taran gahan,” the position 
‘might have been different. Bus on the 
language here the transaction falls short ofa 
mortgage and the language shows that the 
properties were charged with the payment 
of the debt. 


The next question is whether the term 
“mortgage” ins. 22 would include a“charge.” 
The learned Judge held that it would, and 
I am inclined b) agree with him. Speaking 
for myself, the qvestion is not free from 
doubt. But on a careful consideration of 
the arguments I think the word “mortgage” 
in s, 22 is not used in the strict sense of 
à mortgage within the meaning of the 
‘Transfer: of Prope ty Act bit is used to 
‘describe not only what would technically 
bea mortgage, but also ‘a charge, for the 
yepdyment: ofa debt on the property of the 
debtor. „The Dekkhan Agriculturists’ Relief 
“Act was enacted in 1879. The distinction 
-between a “mortgage” anda “charge” as is 
“now known to us was made for the first 
time by the ‘Transfer of Property 
Act. This Act was enacted in 1882° and 
s. 58defining a moitgage was extended to 
this Presidency in 1893. I have no doubt 
‘as observed in Girwar Singh v. ‘Thakur 
Narain Singh (|), that in the old days 
these terms were used interchangeably. In 
‘this connection I may refer to two sections of 
‘the Act. Mr. Divatia referred to one of 

- them,and that iss. 70, in support of his argu 
ment: In that section both the words “mort- 
gage” and “charge” are used. On the other 


" (4) 14'0 730. 
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hand, 8. 56 seems to show that the word 
“charge” used there would include a mort- 
gage, and itis difficult to understand the 
omission of a mortgage from that section, 
except on thehypothesis thatthe terms were 
used interchangeably in the days when 
the Dekkhan Agriculturists’ Relief Act 
dame to be placed on the statute book. The 
result ofholding othetwise would be to dë- 
prive the agriculturist of the benefit of, say 
for instance, s. 11-A or s. 11 or s.12, 
Dekkhan Agriclturists’ Relief Act, in cases 
where he has created only a charge over 
his property to secure the paynient of his 
debt. The next question is whether under 
s.22 the mortgage orthecharge mustbe 
antecedent to the decree. The’ telévant 
portion of the section is in these te:is: 
“Immovable propérty belonging to an agriculturist 
shall not be attached or sold in execiition of 
any decree or order passed whether before or after 
this Act comes into force, unless it has been epecifi- 
cally mortgaged for the repayment of the debt to 


which such decrce or oxder frelates: and the sécurity 
‘still subsists.” 


The difficulty of a logical construction of 
the provisions of the Dekkhan Agricul- 
turists’ Relief Act is almost proverbial, and, 
speaking for myself, I think, if the 
Legislature intended that s, 22 should apply 
only in cases where the lands were mort- 
gagedor charged prior tothe decree fte- 
lating to the debt and that it should not 
apply where a charge or amortgage was 
created by the decree itself for the first 
time, the actual language used is some- 
what unfortunate. But inview of the facts 
of this caseit isnot necessary for me to 
express any opinion on the question raised. 
The learned Counsel for the respondent 
argues thateven if the section is construed 
to refer only to the case ofa mortgage or 
charge prior to the decree, there is no difficulty 
in his way asthe charge was created before 
the decree under the compromise deed. Mr. 
Divatia contended that the compromise deed 
could not be looked at as it is unregistered. 
Now it seems to me that the answerto Mr. 
Divatia’s objection is found clearly in 
Hemanta Kumari Debi v. Midnapur Zemin- 
dari -Co (2). Inthis casea decree was 
passed in accordance with a comprcmise 
arrived at between the parties to a suit, 
The petition setling ‘out the terms ofthe còin- 
promise was recited:in full-in the decréé. One 
of the terms related to some lands which 
were not in the suit. In a subsequent suit 


(2) 5 Ind. Oas. 534, A1 R, 1919 P Oras 46h A 
24u: 47 O 485:37 M L J525;17A L 31137; 246 
W N 177; (1920) M W N66; 27 MLT 2.1L Ww 


301; 31 U L J 298; 22 Rom E R 488 (P 0). 
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to enforce the détitee, théir Lêrdships held 
that the agreement purportéd to create a 
contingent interest in the land, and required 
regis:ration under s. 17 (1) (b), but the agree- 
ment being incorporated in the decree it 
was not necessary to register it by reason of 
s. 17 12) (vi). The next question considered 
by the Board was whether it fell within 
that sub-section and whether it was saved 
by reason of the proviso 6. Their Lord- 
ships were of opinion that it was. That 
is precisely the position here. Lord Buck- 
master on the point observed as follows 
(p. 246#) a 

“This in-fact is what the decree didin the present 
case It may be that as a decreeit was incapable 
of being executed outside the lands of the suit, but 


that does not prevent it being received in evidence of 
its ‘contents " 


In support of this opinion Lord Buck- 
master feferred to Pranal Annee v. Lakshmi 
Annee (3). That was a suit for possession 
of certain land. It was compromised by 
two documents, one being a rajinama and 
the other an agreement of union. This 
latter related to lands in suit as well as 
certain lands outside the ambit of thesuit. 
The rajinama was nob registered nor men- 
tioned tothe court. : Only the rajinama was 
produced and a decree made in accordance 
therewith. The effect of the agreement as 
to lands outside the suit was set outin the 
rajinama, lands outside the suit meationed 
in a schedule, but the decree- did not refer 
to the same and no order was made in 
regard to those lands. The parties acted 
on the whole agreement fot some years. 
Then a dispute took place resulting in a 
suit and the question was whether the raji- 
nama could be given. in evidence. The 
Privy Council held that sofar as the raji- 
nama related to the lands in the first suit, 
it was admissible but as the order made 
had not in fact referred to or mentioned the 
terms of the compromise, the rajinama 
being unregistered could not be received 
in evidence. But in expressing their 
opinion Lord Waston.observed (p. 1057). 

“Tf the parties, after agreeing to settle the suitof 
1859 on- the footing that they were each to takea 
half-share of the lands involved in that suit, and also 
a half-share of the landa now'in dispute, and inform- 
ed the léatned Judge that these were the terms of 
the compromise, and had invited. him, by reason of 
such compromise, to dispose of the conclusions of the 
suit of 1-45, their Lordships see no reason to doubt 
that- the ‘order of the learned Judge, if it had 
referred to or narrated these terms of compro- 
mise, would have been judicial evidence, available 

(4) 22 M 508: 26 IA 101: 7 Sar 5.6; t Bom. LR 
394; 3 O W N 485; 9M L J 147 (P O). 
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to the appellant that the respondents had agreed 
to transfer to her the moiety of land now in dis- 
pute” A 7 

. A similar question arose in Balshet v. 
Dhondo (4) and Candy, J., disposed of it in 
these words (p. 38*) : ' 

“It is unnecessary for us to decide whether, as 
held bř Mr. Knight, an agreement, creatiñg a charge 
upon property which must have been in 1890 forth 
with reduced to writing before the Conciliator under 
s 43,Dekkhan Agriculturists' Relief Act, and then 
forwarded by the Oonciliator under s 41to the Sub- 
ordinate Judge, and then ordered to be filed, taking 
effect from that day as a decree of the court, would 
be invalid because itwas unstamped, and because 
it had not been written by, or under the stiperinten- 
dence of, the Village Registrar under s. 56, Dekkhan 
Agriculturists’ Relief Act. Asa fact, stamp dutiés on 
such documents were remitted by the Government of 
India in 1880." ae 

Then his Lordship further observed: 

“And there is no question here of admitting in 
evidence or acting upon such document All that we. 
are conceried with is thé decretal ordér direciing 
the sale of the land.” | . es 

That, I think, is precisely the point in 
the case. It is difficult, speaking for 
myself, to see how the case would eome 
under s. 49, Registration Act, It is not 
necessary for the respondent to go back to 
the compromise to show that the charge 
came into exislence prior to thedébt. There 
is no question here of admitting the com- 
promise in evidence The decree itself 
would be judicial evidence of the fact. 
Nor is the respondent relying upon the com- 
promise deed or seeking to use it for the 
purpose of affecting an interest in immov- 
able property. -All that he is doing now 


-isto enforce the decree which he obtained 


against the appellants. a wd, 
I think, therefore, evenif the section be 
construed to mean that the charge must 
precede the decree, the respondent is‘entitled 
to succeed as the decree shows that a 
charge was created before the passing'’of 
the decree. But there is-another objection, 
in my opinion, to the poiht taken by Mr. 
Divatia. tinder i. 3, O. XXII; when a 
compromise is presented to the court‘for 
being recorded, the parties to the;compro- 
mise have an opportunity of disputing the 
validity or the legality ofthe compromise. 
The court is bound to-record a compromise 
if it is lawful. Any question which goes 
to the root of the matter as a ‘question 
as to want of registration could. have 
been raised by the appellants when this 
compromise was presented to the court for 
being recorded. That was not done. 
The appellants could have appealed 
against the order recording the compro- 
(4) 26 B 3; 33 Bom L R 545. ; 
*Page of 26 B—[Had] 
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mise. In any case they could have appeal- 
ed from the decree which was passed in 
accordance with the compromise. That was 
not done. On the other’ hand, they acted 
upon it by paying the first instalment and, 
in my opinion, it istoo late for them to ob- 
ject to the legality of the compromise at 
this stage in execution proceedings and Lo 
have the matter re-opened. I think therefore, 
that the learned Subordinate Judge was right 
in holding that the appellants were precluded 
from raising the contention that the com- 
promise was not lawful or valid. In this 
view I think the appeal must be dismiesed 
with costs. 

_ Broomfield, J.—This is an appeal from 
an order directing sale of the immovable 
property of an agriculturist in execution of 
a decree. The decree was based on a com- 
- promise and it ordered the defendant, who is 
the appellant now, to pay a certain sum of 
money and certain specific property was 
made security for the debt.” The question 
whether the - property can be sold in eze- 
cution depends on whether it can be held to 
have been specifically mortgaged for the 
repayment-.of the debt to which the decree 
relates within the meaning of s. 22, Dekkhan 
Agriculturists’ Relief Act. The . learned 
Subordinate Judge, it appears; has not 
made up his mind as to whetherit is acase 
of mortgage or a charge or as to whether 
the mortgage or charge, as thecase may be, 
was created by the compromise or by the 
decree.. But he was of opinion that in any 


case the ‘land ‘has been „specifically mort- . 


gaged within the meaning: of:s. 22. and. is 
therefore, liable tobe sold. „He has accord- 
ingly directed execution to. proceed, We 
have to construe firstly the decree and 
sécondly the provisions ofis 22, Dekkhan 
Agriculturists’ Relief Act. As-to the con- 
struction of the decree, I propose only to say 
that lagree with my learned brother that 
the language used in the compromise which 
wasincorporated in the decree “milkatee 
gahan samajoon taran ahet,” not “gahan 
dile,” may fairly be said toindicate that the 
intention of both the parties and of the court 
was not to create a mortgage but something 
less thana mortgage, that is to say,a charge 
according to the definition in the - Transfer 
of Property Act. That being so, Mr. Thakor's 
interesting argument directed to show that 
the decree required to be attested and re- 
gistered need not he considered. 

As to the construction of s. 22, the first 
question is whether the Dekkhan Agricul- 
turists’ Relief Act intended to draw a dis- 
tipetion between a mortgage in the strict 
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technical sense and a charge. In s. 70, no 
doubt, both words are used. Butin s. 56 the 
word “charge” is apparently used in a sense 
where it would include a mortgage and it 
may be mentioned that the side-note tos. 
22 itselfuses the word “pledged” as equiva- 
lent to mortgaged. Before the Transfer of 
Property Act was passed no clear distinction 
was drawn between mortgages and charges, 
as was pointed out in Girwar Singh v. 
Narain Singh (1). Onthe argument address- 
ed tous I amof.opinion that the lower Court 
was right in holding that the words “speci- 
fically mortgaged” in s, 22 need not be con- 
strued in atechnical sense and would apply 
toa specific charge such as we have in this 
case. 

The next question I desire to deal with is 
whether s. 22 can be applied to a mortgage 
or charge which is created by the decree 
itself. For,as the compromise was not re- 
gistered, I should myself find it difficult to 
hold that avalid charge was created before 
the terms of the compromise were incorporat- 
ed in the decree. I think it must be admitted 
that if s. 22 was intended to apply to a 
charge created by a decree, the language 
cannot be regarded as being very clear or 
appropriate. But the language of this en- 
actment is notoriously difficult to construe, 
and looking at the matter, as we must, 
from the point of view of the executing 
Court, I am not prepared to say that the 
pioperty in question has not been specifically 
mortgaged for the payment of the debt to 
which the decree relates within the meaning 
of the .section. I accordingly agree with 
my learned brother that the order of the 
lower Court is right and the appeal fails. ` 

N. Appeal dismissed. . 


—_———— 


ALLAHABAD HIGH COURT. — 
First Civil Appeal No. 804 of 1928. 
a November 3, 1932. 
MUKERJI, Aora. C. J., AND BENNET, J... 
KASHI PRASAD— APPELLANT 
versus 
CHHABI LAL AND oTHERS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch I, Art. 113—Suit 
for specific performance of contract— Limitation, start- 
ing point of—‘Fixed, significance of. — i 
The period of limitation for a suit for specifie, 
performance of a contract, which is governed by Art. 
112, Limitation Act, commences from the date fixed 
in the contract itself whichis to be specifically en- 
forced, whether thecontract be oral or in writing, 
The force of the word ‘fixed’ implies that it should be 
fixed definitely and should not be left tobe gathered ` 
from surrounding circumstances of the case, 
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Messrs. Saila Nath Mukerji and Shiva 
Prasad Sinha, for the Appellant. 

Messrs. Sankur Saran, Harnandan Prasad 
and Janki Prasad, for the Respondents. 

Judgment.—The only point that 
has been argued in this appeal is one of 
limitationand arises under the followin 
circumstances. The predecessors-in-title 
of the plaintiffs made two usufructuary 
mortgages on June 17,197, one for the 
sum of Rs. 658 and the other for the sum 
of Rs. 115. They then on January 3, 1920, 
executed a usufructuary mortgage deed in 
favour ofthe principal defendants to the 
suit, out of which this appeal has arisen, 
fora sum of Rs, 8,500. Out of this ‘sum 
an amount of over Rs. 6,000 was left with 
the mortgagees for payment to creditors. 
Among the debts to be paid were the two 
mortgages of June 17, 1907. Thesuit was 
instituted on the allegation that the defen- 
dants had failed to redeem the two mort- 
gages of 1907, and the result was that the 
plaintiffs were deprived of the use of the 
lands mortgaged. The plaintiff accordingly 
prayed for two reliefs., One was for dama- 
ges for being deprived of the use of the 
property mortgaged in 1907 and the other 
was for a direction to the defendants to 
redeem the two mortgages of 1907. The 
learned Subordinate Judgé dismissed the 
claim for damages as barred by.fime but 
decreed the suit for directing the defendants 
to redeem the mortgages of - 1907, holding 
ihat the same was within time. The 
learned Counsel for the appellants who 
were defendanis Nos. 1 and 2, has argued 
that the claim for specific performance of 
the contract, namely, to redeem the mort- 
gages of 1907, should have -been dismissed 
as barred by time. There can beno doubt 
that the relief (b) in the plaint is a relief 
for specific performance of a contract. The 
date from which the period of three years’ 
limitation runs is-described in col. 3, Limi- 
tation Act, as : | . 

‘the date fixed for the’ performance or, if no such 


date is fixed, when the plaictiff has notice that per- 
formance is refused : 


The first question that arises is whether 
the date fixed for the performance must be 
a date fixed in the contract -itself which is 
to be specifically enforced so that the date 
fixed would be a date fixed by express con- 
tract,or whether the date fixed may be a 
date which the parties may have fixed by 
necessary implication without stating ex- 
pressly what it was. We are of opinion 
that it must bea date clearly mentioned in 
the contract whether.the ‘said contract be 
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oralor in writing. The force of the- word 
‘fixed’ implies that it should be fixed defi- 
nitely and should not be left to be gathered 
from surrounding circumstances of tie case. 
If this interpretation is right, no date was 
fixed within the meaning of Art. 113, Sch. 
J, in this case. Then the question is when 
the specific performance was refused. In 


para. 5 of the plaint the plaintiffs mentioned 


that they agreed to extend the time for pay- 
ment, but even then the defendants refused 
to pay the amount to the creditors. In 
para.7 they say: “The cause of action 
arose on Baisakh Sudi 15, of 1921, and 
subsequent years as well as in the month 
of December 1926, when refusals were made 
ete.” On the plaintiffs’ own showing there- 
fore the first refusal that was made was on 
Baisakh Sudi 15th, of 1921, sometime in 
June, 1921. 

Itis true that the learned Subordinate 
Judge has refused to believe the plaintiffs’ 
story that by agreement the date of pay- 
ment was extended beyond Baisakh Sudi 
15th, of 1920. But that does not mean 
that the learned Judge believed that there 
was no refusal in Baisakh Sudi 15th, of 
1921. On the plaintiffs’ own allegations 
contained in the plaint, the plaint was li- 
able to be rejected on the ground of limita- 
tion, without waiting for the defendants to 
appear and raise a plea of limitation. In 
this view we have to accept the plaintiffs’ 
story as to when the refusal took place. 
That refusal having taken place more than 
three years prior to the institution of the 
suit, it was time-barred,so far asthe claim 
for specific performance was concerned. 
The result is that the whole of the suit was’ 
liable to be dismissed and we allow the 
appeal, set aside. the decree of the court 
below and dismiss the plaintiffs’ suit in toto 
with costs. Thecosts of the appeal would 
be recoverable by the appellants alone, and' 
they will also have their costs in full 
from the plaintiffs in the court below. The 
respondents, other than the plaintiffs, who' 
have appeared at the instance of the ap- 
pellants will get their costs of this appeal 
from the appellants. j 

N. Appeal allowed. 
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BOMBAY HIGH COURT. 
Civil Appeal Ne 65 of 1932 


an 
Petition No. 319 of 1932. 
April 21, 1933. 
Beaumont, C. J., AND RaANGNEKAR, J. 
Inre NARAYAN KHANDERAO — 
PETITIONER. 

Succession Act (XXXIX of 1925), 8. 872 —Applica- 
tion for succession certificate by natural guardian 
of minor— Certificate, when can be granted -Guar- 
dians and Wards Act (VIII of 1890,8. 7. 

A succession certificate under s. 372, Succession 
Act, can be granted to the guardianof a minor only 
when the guardian has been appointed guardian of 
the property of the minor under the Guardians and 
Wards Act. Gulabchand v. Moti (i), followed. 


Myr. Rodrigues, for the Petitioner. 

dJudgment.—This is an appeal from an 
order of Mr. Justice Wadia. The appli- 
cant as the mother and natural guardian of 
the minor sons applied for the grant ofa 
succession certificate under s. 372 of the 
Indian Succession Act, 1925. Mr. Justice 
Wadia declined to grant the certificate 
unless the guardian got herself appointed 
guardian under the Guardians and Wards 
’ Act. We are referred to various authorities, 
There is a case of this court, Gulabchand v. 
Moti (1), which the learned Judge followed. 
In that case the court held that a succession 
certificate can be granted to the guardian 
of a minor who had been appointed as such 
under the Guardians and Wards Act; but 
the case did not decide that a certificate 
could not be granted in the absence of such 
an appointment. We were also referred to 
cases of other High Courts in which certi- 
ficates have been granted where no appoint- 
ment of guardian has been made under the 
Guardians and Wards Act. But apparently 
in those cases the certificate was granted 
to the minor. We reserved judgment in 
order that we might ascertain what the 
practice has been in the office in this court, 
and we find that the practice has been to 
grant a certificate only where the guardian 
has been appointed under the. Guardians 
and Wards Act, and the form of the certi- 
cate has been in favour of the mincr. We 
think that that is the wrong form. It is 
impossible for the minor actually: to give 
receipts for money which may be collected 
under the certificate and we think that the 
proper form is for the certificate to be 
granted to the guardian who should be 
empowered to recover, transfer or negotiate 
or otherwise deal with the securities in 
question for the use and benefit of the minor 
and to pass valid receipts on his behalf. 
The question then remains whether a certi- 

(1) 25 B523at p 527; 3 Bom. L R795, d 
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ficate in that form should: be granted toa 
guardian who has not been appointed under 
the Act. In our view sucha certificate 
should only be granted where the guardian 
has been appointed guardian of the prop- 
erty under the Act. We have the direct 
authority of the court in Gulabchand v. 
Moti (1), that a certificate can be granted 
in such a case, and we think that the correct 
course is to follow the decision in that case 
and require the guardian to be appointed -~ 
under the Guardians and Wards Act before 
a certificate is granted to her. 

The appeal, therefore, must be dismissed, 
Costs will be costs in the petition. 

N. Appeal dismissed. 
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MADRAS HIGH COURT: 

Second Civil Appeals Nos. 1159, 1265 and. 
1266 of 1928. 
August 31, 1931. - 
MADHAVAN Narr, J. | 
Marneni KONDAPANAIDU AND OTAERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
Pamidimarri MAHALAKSHMAMMA 
AND ANOTHER— PLAINTIFFS— 


RESPONDENTS. 

Madras Estates Land Act (I of 1808, 8.3 (2)— 
Grant winam—Grant of melwaram rights only— 
Whether an estate—Shrotriem grants, if can be of 
rights only—Deed -Construction—'M’ 
used in grant does not necessarily mean mauza— 
Terms of grant clear—Subsequent documenis need not 
be referred. 

Where a grantin inam is a-- grant of both the 
landlord's and the tenant's right in the land i.e, the 
melwaram and the kudivaram, theland is not an 
estate; but ifthe grant isofthé landlord's right or 
melwaram alone itis an estate [p. 589, col 1.) 

The word ‘shrotriem’ as applied toa grant may 
mean a grant of melwaram as wellas kudivaram. {p. 
5v0, col 1 

Where a grant of a village has tobe construed, 
in the absence of any evidence on the point it is not 
safe to act on the mere surmise that the letter 'M" 
stands for mouza. fp. 590, cok ?.] 

lf the meaning ofa grant isclear it is not neces- 
sary toexamine the documents subsequent to the 
grant to find out its precise nature. [p. 591, col, 
z 


Second Civil -Appeals against the decrees 
of the Sub-Judge, Nellore, in A. S. No.-120 
to 122 of 1926. ; 

Mr. B. Somayya, for the Appellants. 

Mr. Ch. Raghava Rao, for the Res- 
pondents. ; 


Judgment.— The defendants are the 
appellants. These second appeals arise 
out of suits filed by the plaintiffs for the 
recovery of sums of money due for rent 
in respect of lands in the possession of 
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the defendants. One of the contentions 
raised by the defendants was that’ the 
Civil Court had no jurisdiction to entertain 
the suits, their contention being that the 
lands in respect of which the suits have 
been filed form an estate within the meaning 
ot el. (d), sub-s. 3, Madras Estates Land 
Act. Section 3 (2) (d), Madras Estates Land 
Act, defines an estate 
“as a village of which the land revenue alone has 
been granted in inam to a person not owning the 
kudivaram, provided that the grant has been made, 
confirmed or recognized by the British Government 
or any separated part of such village.” 

The law is settled that where a grant 
in inam is a grant of toth the landlord's 
and the tenant's right in the land or as 
they are called the melwaram and the 
kudivaram, the land is not an estate; but 
if the grant is of the landlord’s right or 
melwaram alone it is an estate; so that 
the question to be decided is whether the 
grant is of the land itself or only of the 
right to therevenue from theland, If it is 
the former the Civil Court, has jurisdiction 
to try the suit. If it is the latter, then 
the jurisdiction to try them will lie in the 
Revenue Court. Both the lower Courts 
held that the grant in this case consisted 
of both the melwaram and the kudivaram 
and hence that the Civil Court has jurisdic- 
tion to try the suits. In second appeal 
the defendants appellants contend that this 
conclusion is wrong and that the lower 
Court should have held the lands 
form an estate as contended by them, and 
this is the only question argued. before 
me. The grant in favour of the plaintiffs’ 
predecessors is evidenced by Ex. A. The 
terms of the grant are as follows : — 

“Gift deed dated nil. Deed of gift of shrotriem 
executed and given by Mallavarapu Venkatachellam 
Garu to Pydimari Dikshatulu on 15th Makha Sudha 
of Manmatha “year, corresponding to the glorious 
era of Salivahana 1698. Fixing a total annual 
shortriem beriz of 120 (one hundred and twenty) 
Madras star pagodas in respectof M. Chintalapalem 
Paragnae Gudlur inclusive of Sadarvar, Deeva, 
Tahariar, Divani, Va Nazr, etc., we have settled the 
shortriem and made a gift of it in propitiation to 
God on this auspicious occasion of lunar eclipse 
with the pouring of water with gold from Fasli 
1185. You shall get the lands cultivated extensively 


year after year, and make them yield, pay as afore- 
said, the sircar beriz year after year and enjoy 


the entire produce realized therefrom as long as 


the sun and the moon last from son to grandscn 
and so on in succession and be happy. Here enter usual 
Sanskrit slokaa 


(Signed) Venkatachellam " 


Both parties agree that the word “fruits” 
or “usufruct” would better represent the ori- 
ginal Telugu word than the word “produce” 
appearing in the last sentence in the trans- 
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lation. In Somayajulu v. Seethayya (1), 
when a grant somewhat resembling the 
present one in its features, came before this 
court for construction, the Full Bench held 
that the words of the grant were, equally 
consistent with the grant of the revenue or of 


the land itself and that being 80, 
according to the decision in Muthu 
Goundan v. Perumal Iyer (2), the 


presumption was that the grant was of both 
warams and that therefore, the Civil.Court 
had jurisdiction to try the suits with respect 
to the “grant” in question. This decision 
was taken in appeal to the Privy Council: 
See the decision in Seethayya v. Subramanya 
Somaysjulu (3). By the time the case was 
disposed of the Privy Council had held in 
Sivaprakasa Pandara Sannadhi v. Veerama 
Reddi 4), that there was no presumption 
either way and that each case must be decid- 
ed on its own circumstances and on exam- 
ining the circumstances of the case before 
them the learned Judges came to the con- 
clusion that the grant in that case was 
of the meluwaram only and that therefore the 
Civil Court had no jurisdiction to try the 
suits. The decision of the Full Bench was 
accordingly set aside. This decision of the 
Privy Council was not in existence when 
the lower Courts dealt with the present 
case. Mr. Somayya argues that the lower 
Courts based their conclusions on the deci- 
sion in Somayajulu v. Seethayya (J), and 
that since the presumption that the grant 
would consist of both the melwaram and the 
kudivaram which was the basis of that 
decision was not accepted by the Privy 
Council in appeal, the lower Courts’ deci- 
sion in the present case should be set aside 
following the Privy Council decision in 
Seethayya v. Subramanya Somayajulu (8), 
Iam not statisfied that the lower Courts 
have based their decision on the decision in 
Somayajulu v. Seethayya (1). |. 

Though there is a reference to it in the first 
Court’s judgment with regard tothe meaning 
of the word “mouja” which will be referred to 
later, in the judgment of the Appellate 


1) 70 Ind. Cas. 729: A IR 1923 Mad. l; 46 M 92 
wg a2, 092) MW N 644; 3 MLT 
347. 

3) €3Ind. Cas. 7:0; AI R 1921 Mad. 145; 44 M 
sax 40 M LJ 429; 13L W 4¢3; (1921) M W N 263; 29 
M L T 398 (F BY, 

(3) 117 isa. Cas 507;A I R1929 P O 115; 56 FA 
146: 52 M 453; 33 O W N 578; 29 L W 804; 31 Bom, 
LE 756:49 Ol, J566;56 M LJ 730; (1929) MW N 

P O). 

a 68 hua. Cas 538; A I R1922P O 202; 49 I A 286; 
45 M 586: 16 LW 102:31ML T54; (1922) M W N 
749; 43 M L J640;370L J 199; 27 QW N ya 
EÒ) 
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Court there isno réference toit at all. It 
appears to me that both the lower Courts 
have decided these cases after an-examina- 
tion of the terms of the “grant” and the 
circumstances of the case, without in any 
way being influenced by the now exploded 
presumption that the grant consists of both 
the warams which is just what should be 
done according to the Privy Council decision 
in Seethayya v. Subramanya Somayajulu (3). 
I have referred to this matter, at some 
length as Mr. Somayya’s main argument 
was, that these cases are like the case of 
Somayajulu v. Seethayya (1), and as the 
decision in that case was set aside by the 
Privy Council, the decisions in these cases 
also should be set aside following Seethayya 
v. Subramanya Somayajulu (3). This result 
does not necessarily follow. 

According to Seetha.ya v. Subramaya 
Somayajulu (3), each case should be decided 
on its own merits. As was done by their Lord- 
ships in the appeal before them, I shall 
now proceed to examine the terms of the 
document. 

The grant purports to be a gift of shro- 
triem.” Itrefers. to a total‘annval “shro 
triem beriz’ of 120 Madras star pagodas 
and says “we have settied the shrotriem 


and made a gift of it.’ A shrotriem 
grant may be a grant of kudi- 
varam as well as nelwaram. Mr. 


Somayya argues that in this document the 
word “shrotriem” means only a melwaram 
of 120 Madras star pagodas and that was 
what was constituted or “settled” as the 
shrotriem and giftedto the shrotriemdars. 
-It is difficult to accept this argument. We 
have to construe the document as a whole. 
It is clear from the last sentence that the 
“shrotriem beriz” referred to-at the com- 
mencement is the “beriz” or the net revenue 
which the shrotriemdar has to pay year 
after year to the Sircar. In the context it 
cannot refer to the “melwaram” which is 
now stated to be the subject of the grant. 
The last sentence in the document givesa 
clue asto the meaning of the word 
“shrotr em” used in the gift deed. The 
grantee is directed to get the lands culti- 
vated, pay the sircar beriz year after 
year and then enjoy the entire “fruits” 
realized “therefrom.” I take it that this 
means that after paying the sircar beriz 
what: remains of the fruits realized from the 
village should be enjoyed by the grantee. 
“The expression “you shall get the lands 
cultivated” does not necessarily show that 
the lands were already in the possession 
‘of the tenants and the grantee is to, get 
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them cultivated by them as contended 
for by Mr. Somayya. It is quite consistent- 
with the meaning that it was the entire 
village that was granted under the deéd. 
The grantee being a Brahmin, who does 
not generally cultivaie lands the grantor 
may well say- he should get the land 
cultivated by them. However, it is not 
safe to rely on it as an absolute test. 

It is next argued that all doubts re- 
garding the nature cf the grant are re- 
moved because of the letter “M” used 
with reference to Chintampalem, the name 
of the village, the argument being that 
“M” stands for mauza; and mauza accord- 
ing to the decision the Privy Council in 
Seethayya v. Subramanya Somyajulu (3), 
means a village in which there are pe- 
sant proprietors owning cultivable lands. 
This argument would be conclusively in 
favour of the appellants’ case if we could. 
so understand the letter “M”. In the 
document under construction in Seethayya 
v. Subramania Somyajulu (3), no doubt 
the letter “M“ appeared in the descrip- 
tion of the village and the Privy Council 
gave it the above interpretation; but it. 
must be remembered thai it was “agreed 
to” between the parties in that case that 
the letter “M” meant mouja: See the judg- 
ment of the learned Chief Justice in 
Somayajulu v. Seethayya (1), at p. 97* 
wherein he says: j 


“it is agreed that the letter “M,” is an abbreviation 
for the word ‘mauza’ or ‘mouja.'" N 


In the case of Venkata Sastrulu v. 
Sitaramudu (5), in which the word “mauja” 
was first judicially interpreted by Sadasiva 
Ayyar, J., the village Billapadu was called, 
by the full "name “a m uja or mauza,” 
and so there was no dispute abont the 
word. In the present case the parties 
are not agreed as lo what the letter “M” 
stands for. As the learned Subordinate 
Judge points out : 

“in the absence of any evidence on the point it would 


be unsafe to act on a mere surmise that “M stands 
for mauza ” 


The present case comes fiom Nellore 
whereas the casein Somayajulu v. Seethayya 
(1) came from the Guntur District. If 
the full word ‘‘mauza” had been prefixed, 
then the appellants’ argument would have 
considerable force. As itis, in the absence 
of evidence much weight cannot be given 
to it, especially so when the other contents 
of the document give a different indication as 
tothenatureofthe grant. Mr. Somayyare- 

(5) 24 Ind. Cas. 224; A I R1915 Mad. 727; 38 M 
891; 25 M L J 585. ' 
Pago of 46 M.—[Ed] TT 
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quests that an opportunity may be given to 
the appellants: to give. evidence asto the 
meaning of the letter “M” used in the 
document; but no attempt was made in 
the lower Courts to give evidence on the 
point; and in second appeal I do net 
think it would be right to grant the 
request, especially so as the document 
taken as a whole leaves no doubt in my 
mind that what was granted as shrotriem 
was the entire village and not the melvaram 
alone. : 

Another circumstance of some import- 
ance in construing this document is the 
fact that the grant was made hy Ven- 
katachallam Garu who was at the time 
of the grant a Foujedar Diwan of the 
Nellore Taluk under the Nawab Wallajah. 
Foujedar is an officer in charge of the 
Police, and criminal Judge; and he was 
also the Chief Officer and representative 
of the Nawab in the district with head- 
quarters at Nellore: See p. 482 of the 
District Manual. He was also the head 
renter under the Nawab for the district: 
See p. 490 of the District Manual. In 
Seethayya v. Subramanya Somyajulu (3), the 
grantors were Despandyas who were merely 
revénue officers or farmers of revenue. 
The Privy Council pointed out that that 


being so, thestrong probability is that 

“they granted that which in their position as 
Despandyas they would possess, namely the rights 
over the revenue.” | 


Im this case no such inference can be 


made as the Foujedars were not only far- . 


mers‘of revenue, but also executive officers 
representing the Nawab. Their position 
would show that they may well” have 
possessed entire ‘villages as their own. 
No doubt the grant was made to a non- 
‘resident Brahmin, but, as pointed out by 
the Privy Council, this circumstance is 
by itself by no means conclusive. It has 
to be understood along with the other 
circumstances in the case. Reading the 
document as a whole I think that what 
was granted under Ex: A was the entire 
village including the kudivaram in it and 
not only the melwaram as contended for 
by Mr. Somayya. The last sentence in 
the document clearly shows that the 
shrotriem beriz referred to in the beginning 
of the grant is only the revenue that the 
grantee has to pay to the sircar and that 
the entire village saddled only with the 
responsibility of paying this revenue was 
granted tothe grantee to be enjoyed for 
ever. y 

On the whole I agree with the opinion 
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of the lower Courts regarding the construc- 
tion of Ex A. The meaning of the grant, 
being clear, I do not think it necessary 
to examine the documents subsequent to 
the grant to find out its true nature. The 
lower Courts have, however, considered 
these documents and have come to the 
conclusion that the inference ` derived 
therefrom support the construction of the 
grant adopted by them. Some of these 
documents have been brought to my notice 
also and I may say that I agree generally 
with the view of the lower Courts in this 
matter. For the above reasons I hold that 
the view of the lower Courts’ that the Civil. 
Court has jurisdiction to try these cases 
is correct and that the second appeals 
should be dismissed with costs. Before I 
conclude I must refer to a statement in 
the last paragraph of the learned Sub- 
ordinate Judge’s judgment referred to by 
the learned Counsel forthe appellants. 
In that paragraph it is stated : 

“It has not been shown how the defendants have 
acquired permanent occupancy rights by any other 
means. : tx 

Tt is clear, and this is conceded. also by 
Mr. Raghava Rao appearing- for .the res- 
pondents, that this sentence shonld be 
deleted as the defendants did not raise 
this question in the appeal before the lower 
Court and the plaintiff also did not appeal 
with respect to it, 


N. KN, Appeal dismissed. 
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ivi rocedure Code (Act V of 1908, 31 
XXXIV, rr. 7, 8—Usufructuary marten pete: 
tion, suit for- Preliminary decree—Condition that 
plaintiff should deposit amount within a period and 
on default, suit should be dismissed—Default in pay- 
ment —Extension of time granted—Power of court to 
extend time—Decree, if absolute. 

The plaintiffs brought a suit for redemption of a 
usufructuary mortgage in favour of the defendant 
The court passed the following order: “The suit is 
decreed conditional on the plaintifis depositing 
Rs 199-15-0 to the credit of the defendant in this court 
within six months; prepare a preliminary decree for 
redemption under O. XXXIV, r 7, Oivil Procedure 
Code. On compliance the plaintiffs shall: get posses- 
sion and costs of the suit; on failure their suit shall 
stand dismissed with costs.” The. plaintiffs 
failed, to pay within the period fixed and their appli- 
cation for extension of time was granted, Subsequently 


iy) biga rinb? v. 


on deposit of the money a final decree was passed 
directing delivery of possession,although the mortgagee 
„objected on the ground that the court had no power 
to extend the time ln appeal the court held that the 
Appellate Court was not competent to questi: nthe 
order of the first Couri, grentiug extension: 

Held, that the first Appellate Court was wrong in 
holding that the mortgagee could not impugn the 
order of the first Court granting an extension of time 
when he appealed from the first decree, and that that 
court ought to have decided the question raised by 
the mortgagee on the merits. KAN 

Held, also, that the mortgage being usufructuary, the 
consequence of failure to deposit should have been 
stated to be the sale of the property and not that the 
suit should stand dismissed, and the court did not 
intend to pass a final decree concluding the suit, but 
all it meant -was that, on failure of the mortgagor to 
deposit the mortgage money within the time allowed 
for redemption, itwould be open to the mort- 
gagee to apply for dismissal of the suit, and that the 
order of dismissal, if passed, would be embodied in a 
final decree which would conclude the suit, and hence 
it was open to the court of first instance to grant an 
extension of time to the mortgagor under O XXXIV, 
r. 8, proviso or s, 148, Oivil Procedure Code, 


. Second Civil Appeal against a decision of 
the District Judge, Gorakhpur, dated 
August 15, 1928. ' 

“Mr. A. M. Gupta, for the Appellant. 

Mr. T. N. Sapru, for the Respondents. 
Judgment. This is an appeal by 
the mortgagee from a final decree passed in 

a redemption suit. The respondents brought 
a suit for redemption of a usufructuary morl- 
gage in favour of the appellants. The court 
passed a decree on November 4, 1925, which 
was prepared. in terms of the following 


order: : 

“The suit is decreed conditional on the plaintiffs 
depositing Rs 199-1a-- to the credit of the defendants 
in this court within six months prepare a preliminary 
decree for redemption under O. XXXIV, r. 7, Uivil 
Procedure (Jode. On compliance the plaintifs shall 
get possession and costs of the suit: on failure their 
suit shall stand dismissed with costs ` 


The mortgagor did not deposit the mori- 
gage monéy Within six months, but after the 


expiry of that period he applied for exten- 
sion of time, which was granted. He de- 


posited the entire mortgage money on which 
the court passed a final decree on July 28, 
1927, directing delivery of possession to the 
mortgagor. At the time when the final decree 
was passed, the mortgageeobjected on the 
ground that the court had no power to extend 
the time and that the suit stood dismissed .s 
directed by the decree of the court dated 
November 4, 1925. This objection was 
overruled and a final decree was passed. 
The mortgagee appealed to the learned Dis- 
trict Judge, who dismissed the appeal not 
on the merits but on the ground that the 
court could not question the order of the 
the first Court granting extension of time 
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for the deposit of the. mortgage money. We 
are ofopinion that the learned Judge was 
wrong’in holding that the mortgagee’ could 
not impugn the order of the first Court 
granting an extension of time when he ap- 
pealed from the final decree. The lower 
Appellate Court ought to have decided the 
question raised by the mo.tgagee on the 
merits. Inthe second appeal before us the 
argument put forward cn behalf ofthe mort- ` 
gagee is the same, namely, that the decree 
dated November 4, 1925, was absolute in its 
character end that the court had no power to 
extend the time for the deposit of the mort- 
gagemoney. Mr. Gupta, who appeared in 
support of this appeal, has drawn our atten- 
ticnto a number of rulings none of which 
seems to usto be on all fours with the pre- 
sent case. 

We are clearly of opinion that 
the decision of the case depends upon 
the proper construction to be placed 
upon the terms of the decree of 
Nevember 4, 1925. fit was the intention 
of the court that,on failure of the mortgagee 
to deposit the morlgage money within six 
months allowed by the decree, the suit should 
automatically stand dismissed, the mort- 
gagee’s contention is sound. If, onthe other 
hand, the court intended to do no more than 
pass a preliminary decree for redemption 
30 that the consequence of non-payment 
within the period fixed was that a final de- 
cree for foreclosure or sale should follow, the 
mortgagee’s contention cannot prevail. 
There is no doubt that the court was wrong 
in mentioning inthe decree the consequence 
of failure to deposit the money within the 
time allowed that the suit should stand dis- 
missed. The mortgage in question being 
usufructuary,the consequence should have 
been stated to be the sale of the property. 
We haveno doubt’ whatever thatthe court 
did not intend to pass a final decree con- 
cluding ihe suit. The decree says in so many 
words that itisa preliminary decree, under 
O. XXXIV, r. 7, Civil Procedure Code, and | 
in further adding that “on failure their suit 
shall stand dismissed with costs” we, do not 
think the court meant that without any 
further order of the court the suit should 
stand automatically dismissed, All it meant 
was that on failure of the mortgagor to de- 
posit the mortgage money within the time 
allowed for redemption, it would be open to 
the mortgagee to apply for dismissal of the 
suit, and that the order of dismissal, if pass- 
<d, would be embodied in a final decree 
which would conclude the suit. In this 
view, it was open to the court of first instance 
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to grant an extension of time to the mort- 


gagor ‘under O. XXXIV, r. 8, proviso, or 
s. 148, Civil Procedure Code. We there- 
fore, uphold the decree of the court below, 
thoughon different grounds. This appeal is 
dismissed with costs. : 
N. Appeal dismissed. 
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VETSUS 
RAM CHANDRA MAJUMDAR AND OTHERS 
j — RESPONDENTS. i 

Landlord and tenant—-Suit for rent by some of the 
landlords against some of the co-sharer tenants— 
Plea of abatement of rent—Whether can be put*for- 
ward by tenants on record, 

Wheretwo or more persons‘ have 4 joint right to 
land, they cannot assert it except jointly This 
principle applies to a suit for recovery of arrears of 
rent by some of the landlords against some tenant 
co-sharers only. In such asuita plea of abatement 
cannot be put forward by the tenants who aře on 
record inasmuch as the claim of abatement cannot be 
decided inthe absence ofall tenants as parties, 
Rishee Case Law v. Golam Ali (1), followed. Bhup- 
endra Narain Dutt v. Ramon Krishna Dutt (2) and 
Kesho Prasad Singh v. Ram Deni Singh (3), referred 
to. Khettermani Dasi v, Jiban Krishna Kundoo (4), 
distinguished. | , 

Second Civil Appeals against appellate 
decree of the Sub-Judge, Ist Court, Zillah 
Backerganj, dated May 31, 1929. 

Messrs. Sachindra Kumar Roy and Suresh 
Chandra Talukdar, for the Appellants. 

Mr. Probodh Chandra Kar, for the Respon- 


dents. 


Judgment.—These two appeals have 
arisen out of two suits for recovery of 
arrears of rent in respect of the plaintiffs’ 
ten annas share in two howlas for the years 
1330 to 1333 B. S. The suits have been dec- 
reed for the amount claimed. In these appeals 
it is urged that as there has.been diluvion 
of portions of the holdings, the defendants 
are entitled toabatement of rent. Itisurged 
that the case of Rishee Case Law v. Golam 
Ali (1), which was followed by the learned 
Subordinate Judge was not binding upon 
the appellants, inasmuch as it can be dis 
tinguished from the present suit. The point 
that arises in these appeals is whether inas- 
much as it hasbeen found thatall the 
tenants were notimpleaded, a-plea | ọf 

(1) AI Ind, Oas: 111; A-I R 1928 Oal.-548; 550 


a 


14515 & 76 


ABDUL BARI Mid 0. RAM CHANDRA MAJUMDAR, 


Båg 


abatement can be put forward by the tenants 
who areon the record. The case refer- 
red to was one under the Bengal Tenancy 
Act, whereas the present cases being cases 
brought by some of landlords against 
tenants co-sharers only, they are not under 
the Bengal Tenancy Act, and, therefore, 
8.52 ofthe Act has no application. But it 
was held in that case that even if the 
general law applies, the co-sharer tenants 
are not entitled to any abatement, as the 
principles laid down inthe case, of Bhupen- 
dra Narain Dutt v. Ramon Krishna Dutt 
(2) are still applicable. The case of Kesho 
Prasad Singh v. Ram Deni Singh (3), was 
also referred to. The principle on which 
these decisions are based is that where two 
or more persons have a joint right toland, 


- they cannot assert it except jointly. Both 


these cases referred to s.188, Bengal Ten- 
ancy Act, and it was argued here that s. 188 
was enacted in order to protect the tenants 
and the consideraticns of that kind do not 
apply toa case like the present where ten- 
ants are seeking remission on account of 
abatement. 


But there can be. no doubt that the 
principle isstill applicable. It is certainly 


- advisable that where a joint right is claimed 


by joint tenants, they should all be made 
parties to the suit, otherwise there is likely 
to be an additional litigation and confu- 
sion in respect of the rights of the tenants, 
so that although the decisions in the cases 
which have been relied upon are not bind- 
ing inasmuch as they were cases under the 
Bengal Tenancy Act, I think the court below 
ds right in deciding that the clainrof abate- 
ment cannot be established in the absence 
of all the tenants as parties. The new 
s. 38 (c), Bengal Tenancy Act, has been 
referred to. But that relates to raiyati 
holdings and moreover it refers to a suit 
which has been properly framed which may 
very well mean that all the co-tenants should 
be made parties. In the case of Khettermani 
Dasi v. Jiban Krishna Kundoo 28 Ind. Cas. 
510 (4), that has been referred to in support 
of this appeal it was held thats. 188, Ben- 
gal Tenancy Act, cannot be applied by 
analogy to a co-sharer tenant who brings 
a suit authorized by the Act. But, this 
decision appears to have been arrived at 
without reference to the principle reférred 
to above and has not been followed ina 
later decisionin Rishee Case Law's case (1) 
2) 27-0.417; 4 O W N 107, ESAE 
' $ 74 Jnd. Oas. 454; A I R 1923 Pat, 397 2 Pat, 183; 
4 P LT 689; ; 
(4) 28 Ind. Oas, 510, ` 
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ralready “referred. to. : “These: “appeals are represented by the Collector of: Kitna is 


dismissed., I make no order asio costs. ~ 
rN. ‘. I Appeal dismissed. - 


i 


< >- MADRAS-HIGH COURT. ; 
< `- Letters Patent. Appeals Nos. 42 to 91, 
931096 and 108 of 1929 and 11 of 1930." 
poe - February 14, 1933. yi 
i“. BEASLEY, C. J., AND BARDSWELL, J. ~ 
‘+ KONDEPATI AYYANNA~Praintipe— 
PSAs CAPPEELANT. “ ah hy ha: 
eaS . f8. =. persis + . 
iSe | Tun SECRETARY or STATE ror 
£ : INDIA ty COUNCIL - DEFENDANTS — A 
KK RESPONDENTS. RO l 
: Madras Irrigation Cess Act (VII of 1865,” as 
amended by Act V of 1900), 8. 1 (b)—Right. to levy 
“water: tax—Tests—Use of water stored in natural 
Ponds ‘and depressions but flowing from Government 
‘streams—Liability to pay tax—frecarious. flow of 
«water —No ‘implied agreement or easement. 
., In deciding whether the Government js entitled to 
levy water, tax under the Madras Act, VIL of 1865 
what has. to be decided ig ‘not whether the water 
“belongs to the Government, but whether it comes from 
a riveror stream that belongs to Government’ and 
the Government is entitled to levy tax where the 
‘water: flows -from a river belonging to Government 
‘thoaghrit . is, stored.in natural ponds and depressions 
‘before, it is tised for. raising>crops. Secretary of 
State. for: India, -v.--Swami. Naretheeswarar (2), 
followed, Secretary of State for India v, Sannidhiraju 
(1), referred to. Chinnappan Chettyv. Secretary of 
tate for.. India (3), distinguished. - Sannidhiraju 
Subbarayudu v. Secretary of State for India’ (4), 
doubted. [p.-595, col, 1,] Ay 
“Ah agreeinent entered into by the kapus- and 
karnams-of a village cannot bind their zemindar 
‘nor the Government which has succeeded the zemin- 
-dar. [p. 599, col. 1.] a’ 


, Where there has been no continuous and conbigtent 
useof ‘water but. only% precarious overflow.of water 
‘from higher- lands to lands lying lower down there 
cannot be an implied agreement or the acquisition cf 
an easement. Secretary of State for India v. Sanni- 
‘dhiraju (1). and Secretary of State for Indiu y, 
Maharaja of Bobbili (6), distinguished. [ibid | i 
Leėtters: Patent Appeal against the judg- 
ment of. Mr. od ustice Phillips ~ dated 
February 15,.1929,in 8. A, No. 360 of 1994 
preferred against the decree of the Court of 
the Subordinate Judge, Kistna at Ellore, in 
A. B. No. 438 of 1922 preferred against the 
decree of the Court of the District Munsif, 
Kovvur inQ. 8. No. 758 ‘of 1920. ` f 
Messrs. S. Varadachari, V. Suryanarayana 
and T: Ramachandra Rao, for the Appellant, 
dhe Government Pleader, ‘for the Respon- 
dents. 7 e 0 0 ar Te 
- Bardswell, J.— The suits under appeal 
have had a'‘long history. “The plaintiffs 
who are ryots in the Gundepalli zamindart, 
- brought thém for declaration that defen: 
‘dant: No. 1, who is the Secretary-of State 


-water. by the appellants-plaintiffs.: `} 


‘Madras Act VII of 1865. 
nally passed s. 1 ran as follows :— Whenever 
‘water is supplied órused for purposes. of 
irrigation fom any . river, _ Stream, channel, 
‘tank or work belonging to, or consbructed-by 
Government, it shall- be. lawful ‘for the 


- not entitled to levy water tax.on the lends 

‘cultivated by them, for a “refund of such tex 
already collected! for three Faslis -end Jêr 
‘ other reliefs. 


The- trial Court and the firbb 
Appellate Court found in‘their favour bùt 
oh -Second Appeal Oldfield and Seshagiri 
Iyer, JJ., held that the suits had not been 
‘properly dealt with and “remanded them for 
fresh disposal on issues that were then 
framed. After. the remand the ‘first two 


“courts-again both found for ‘the -plaintiffs 


but, on Second Appeal, Phillips, J.,dismissed 
the suits. These Letters*Patent Appeals 
are against his decision. | Paky 

The lands of the plaintifis are ‘situated 
in the village of Ohodavaram, a ‘zamindari 
village. That village adjoins the Govern- 


‘ment village of Ananthapalli’ the lands óf 


which are irrigated _from-a channel. known 


as the Ananthapalli Channel. “That chèn- 


_nel takes off from the Yerrekalava4, a natural 


stream which is maintained by ‘Govern- 
ment. The surplus water of the Anantha- 
palli lands flows into.Chodavaram ‘either by 
distribution channels of: by drainage- from 
the Ananthapalli lands “and: is-then stored 


‘in what are either small” ponds or - mere 


natural depressions. The question that 


„arises is whether or. not-the . Government. is 
‘entitled to levy a charge for the use ‘of this 


It isa matter of the interpretation of 8:-1 of 
In that Act as, origi- 


Government to levy, at pleasure, on the land 
£0 irrigated, aseparate cess for the. use of 


‘the water, which cess ‘shall be additional, to 


any land’ assessment that may be leviable 
on the said land as unirrigated ‘or punjah, 
and the Goverument may “presttibe the 


‘Rules under which, and the rates at which 


and alter or amend’ the samie“from time to 
time. a j er sees ah oe 

By an‘ amending “Act V of 1900; “this 
‘section downto the words “constructed by 
Government” became cl..(a) of s..1 and 
there was introduced a new cl. 6) which 
runs thus : HRO ah 

(And-also) ‘Whenever water: by direct or 
indirectflow or by” percolation or drainage 
from:any such river, ‘stream’ chaiinel; tank 
or work . from: or: through adjoining land 
irrigates any land under cultivation. or ‘flows 
intoa reservoir and is thereafter used for 


rN 
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such water cess as aforesaid shall be levied 


1983 


irrigating any land under cultivation, and, 
(inthe opinion of the Revenue Officer em- 
powered tocharge water cess, subject to the 
control of the Collector, the Board of Reve- 
nue and the Government) such irrigation 
is beneficial to, and sufficient for the require- 
ments of, the crop on such land, after which 


follow the rest of the original section with’ 


some modifications that donot now concern 
us. The partof cl. (b) about the opinion 
of the Revenue Officer etc., as to the irriga- 
tion being beneficial was introduced by 
Madras Act VIII of 1914, and there is no 
question here of the opinion not having 
been expressed orof its being one that can 
be questioned in a court of law. The ques- 
tion is simply one of whether, allowing that 


the irrigation was beneficial, a charge for. 


the use of the water can be made. 


As has been pointed out by Phillips, J., 
‘what has to be decided is not whether the 
water belongs to Government, but whether 
it comes from a riveror stream that belongs 
to Government. In this case it comes from 
the Ananthapallichannel which admittedly 
belongs to Government while that channel 
takes off from the Yeerakalva at a part 
where that stream flows through Govern- 
ment land,so that it has to be taken as 
“belonging to Government’ in the sense 
given to those words in the Privy Council 
decision in Secretary of State for India 
y. - Sanmdhiraju (1). In Secretary of 
State for India v. Swami Naratheeswarar 
(2), there is adecision by a Bench of this 
court in a case where water flowed from 
what was admittedly Government source 
into’a taruvai (sheet of water) of which 
two-fifths belonged to the plaintiff, an 
inamdar, while the rest belonged to Govern- 
ment. The portion ofthe taruvat owned 
by the inamdar was the deeper portion and 
he wascompelled to raise wet crops on dry 
land because so much water came into the 
taruvai from the Government source as to 
cause it to overflow. Inspite ofthis and in 
spite of the fact that some of the water in 
the taruvai was rain water, it was held that 
he was liable to pay the water cess under s. 1 
(b). Phillips, J., has followed this decision 
but Mr. Varadachari contends that it is no 
longer good Jaw. He refers to the Full 
Bench decision in Chinnappan Chetty v. Sec- 


(1) 136 Ind. Cas. 413: 55 M. 268; A I R 1932 P. 0, 


46; 35 L W 238; 62 M LJ 213; 36 O W N 359; 34 Bom. ` 


300; Ind. Rul. (1932) P. O 109; (1932) A L J348; 
baan M W N 480: 59 I A56; 550 L J 461(P, 0). | 


12) 6 Ind Cas. 199; 34 M 21;7 ML T 407; 20 ML 


J166; (1910) M W N 495, 
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retary of State for India (3), but, as has been 
pointed out in the judgmient . on second 
appeal, the question then for consideration 
was that of whether when ariver flows first 
through ryotwari tracts, then through a 
zamindari and then again through a Govern-, 
ment village it was not a river belonging to’ 
Government at the place where it passes’ 
through the zam:ndari This is. not such a 
case. In Sannidhiraju Subbarayudu v. 
Secretary of State for India (4), Ramesam, ° 
J ,hassuggested a doubt as to the correct- 
ness of the decision as Secretary of State for. 
India v. Swami Navratheeswarar (2), in the: 
following passage which has been quoted by 
Phillips, J. : : 

“ One might concede that where water from the, 
Government source directly irrigates the inam, the 
inam is-certainly liable te pay water cess, but wheré 
the water from the Governament- source naturally flows 
into a tank or stream within the inam and then the 
water ia used forirrigation it is only natural rights- 
that arc being enjoyed and therefore the inan is not’ 
liable fur water cess ” 


So far, however, as these remarks refer; 
to tanks they appear to be contrary to. 
the language of s. 1 (b) which expressly 
makes liable to charge water which flows. 
from a Government source intoa reservoir, 
and is thereafter used for irrigating any, 
land under cultivation. A tank iscertainly, 
a reservoir and the natural ponds and- 
depressions in which water is stored in the 
cases now under notice would equally come, 
under that category. As hasbeen pointed, 
out by Venkatasubba Rao, J.,in an unre-, 
ported decision Syed Hyder Ali v. Secretary 
of State for India in Council (unreported) to 
which Ramesam, J., was himself a party in 
S. A. Nos. 1519, 1520 of 1927 : “The Irriga- 
tion Cess Act provides, that when water 
of a certain description is used for irrigat- 
ing any land, it shall be lawful for the- 
Government to levy cess for such water. 
The Act is not concerned with the question 
whether the water has or has not become 
the property of the person using it.” I- 
do not find anything in Secretary of State 
for India v. Sannidhiraju (1) that has any 
bearing upon what appears to be the plain 
meaning of cl.1 (b) as to water that 
flows into a reservoir from a Government. 
source whether by direct or indirect flow, | 
percolation or drainage. The Privy Council, 
decision in the Urlam case Kandu Kuri. 
Balasurya Presadha Row v. Secretary of. 


(3)49 Ind Cas. 673; 42 M 239; 36 M LJ 124; 25 M 
LT 12; (1919) M W N 120; 9 L W 289(F. B.). 

(4) T05 Ind. Cas. 064; 50 M961; 26 L W 613; (1927), 
M W N 854; AIR 1927 Mad. 988; 53 M L J 868, 
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State for India <5) has no bearing on this 
particular point. The tax, then, which has 
been imposed on the appellants-plaintifis 
for the use of water would appear to be 
correct and in accordance with s.1 (b) of 
Madras Act VII of 1865 unless it can be 
shown that their case falls under the first 
proviso, to which I have now to refer. 

That provisoruns thus: — 

“Provided that where a zamindar or inamdar or 
any other description of Jandholder not holding 
ryotwart settlement is by virtue of engagement 
with the Government entitled to irrigation free of 
separate charge, no cess under this Act shall be 


imposed for water supplied to the extent of this 
right and no, more,” 


In their plaints the plaintiffs have setup 
mamool rights in accordance with a de- 
finite arrangement and “the immemorial 
usage”. The definite arrangement or agree- 
ment of 1843 which was set up has been 
found against, but the learned Subordi- 
nate Judge, on first appeal after the remand, 
has held that in the circumstances the 
presumption of a lost grant could be 
reasonably inferred. Phillips, J., has re- 
marked that only before the Subordinate 
Judge, when the suits had reached their 
fifth court, was the tbeory of lost grant 
raised, and that it was a new theory which 
could not be allowed to be takenatso late 
a stage. It certainly does not appear to 
have been taken when the suit first came 
before this court on second appeal as the 
issues that were then framed raised the 
question of whether the plaintiffs were 
entitled to irrigation free of charge on any 
of three grounds: 

a) The agreement of 1843, 
b) Any agreement entered into at the 
Permanent Settlement, 

(c) By virtue of any easement. 

The agreement of 1843 has, as” stated 
already, been found against while the 
plaintifis have not and could not base 
their claim on any sanad at the time of 
the Permanent Settlement as at that time 
the upper village of Ananthapalli did not 
belong to Government, but was included in 
the Nuzvid zamindari. The right of ease- 
ment has been found against on first 
appeal though the trial Court held that 
that right had been established. Phillips, 
J., has accepted the view of the learned 
Subordinate Judge as to this without 
comment. Mr. Varadachari contends that 
at any rate the matter of long user has 
«to be considered and that this has been 

(5) 41 Ind. Oas. 98;40 M886: 3 MLT 144; 22 M 
LT 76;15 A L J 697; 21 O W N 1089; (1917) M W N 


536; 19 Bom. L R. 751;6 D W 340; 2 PL W 260; 26 
O'L J 290; 44 I A 166 (P. 0), 
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set up in the plaint, while in the written: 
statement of January 9, 1915, there . has 
been a denial of customary right. In 
making the denial the writien statement 
urged that the allegations in the plaint 
on the subject were very meagre, the 
-reference being to what is stated in the 
plaint asto the claim of the plaintiffs 
being based on the “arrangement and the 
immemorial usage.” It is also pointed out 
that the District Munsif who first tried the 
suits found that the plaintiffs were entitl- 
ed to free irrigation in respect of the suit 
lands asthey had cultivated them from 
time immemorial and had not extended their 
.area of cultivation. It cannot, therefore, 
be said that the point of the plaintiffs 
having obtained right from long user was 
taken and considered only at a late stage 
of the suits. Mr. Varadachari argues that 
from the fact of long user which has certain- . 
ly gone on for sixty years and more it 
should be taken that there was at least an 
implied engagement by the Government 
for the appellant-plaintiff to have the use 
of the water. He has referred in this connec- 
tion to Secretary of State for India in Coun- 
cil v. Maharajah of Bobbi (6) and Secretary 
of State for Indiav. Sannidhiraju (1) 
buat neither of these decisions is upon 
facts corresponding to those now under 
notice. The former wasa case of water 
being taken from a channel part of which 
flowed through the land of a zamindar 
whose right to take water from that part 
of it which flowed through his land was in 
question. Thelatter was one of taking 
water from a river by a party having 
riparian rights. In the former case, too, 
it was found that the former owners of the 
Palakonda zemindari to whose position the 
Government had succeeded, had agreed to 
the taking of water from the channel 
through five sluices by the Zamindar of 
Bobbili whose right so to take water was 
in question in the suit. Here there has been 
no such agreement. Ashas been pointed 
out by the Subordinate Judge who decided 
the first appeal, the agreement Ex. A, which 
the plaintiffs’ set up and which 
he did not find to be genuine, was not bet- 
ween one zamindar and another, but bet- 
ween the kapus and the karnams of one 
village and the zamindar of the other. 
Even if Ex. A were genuine what was agreed 
to by the kapus and karnams could not 
6) 54 Ind. Oas. 154; 43 M 529; (1919) M W N 775; 
37M LJ 724,18 AL J1;11L W 204; 2U0P LE 
ie O.) é 461 A302; 240 W N 446; 22 Bom. L R 
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bind their zamindar; neither could it bind 
the Government which succeeded to his 
position; whilethe fact that the plaintiffs 
have set up this agreement of 1843 im- 
plies that therehad been nothing inthe way 
of an engagement prior to that year. Is 
there anything in the circumstances from 
which it can be inferred thatthere has been 
an implied engagement at any later time? 
Tthink not. For one thing itis very doubt- 
ful whether the charge could have been 
made unders.1 of Act VII of 1865 and 
before the addition of s.1(b) by Act V of 
1900, in which case during the period from 
1865 t0°1900 the Government in not im- 
posing the tax was not foregoing the making 
of a charge which it was entitled to make. 
Certainly it was only by the introduction 
of .s. 1 (b) that its right to make the charge 
was made clear and the tax appears first 
to have been imposed in F'asli 1321, that is 
1911-12. And further, as is shown in para. 7 
of the first appellate judgment there has 
not been a continuous and consistent use 
ofthe water bythe plaintiffs or their pre- 
decessors by the aid of which they could 
‘raise their crops and which could be deem- 
ed beneficial. In some years there has been 
insufficient water for the raising of crops 
and in some years there has been an excess 
of it. When suchis the case I do not 
see how there can be either an implied 
engagement or the acquisition of an ease- 
ment. Nor isit a case of natural flow. 
It is a matter of water over-flowing from 
higher lands tolandslying lower down. 
The supplyof a water is precarious and 
when, in the circumstances,the plaintiffs can- 
not be held tohaveobtained any prescrip- 
tive right, they cannot insist on its coming 
down in any sufficient quantity to enable 
them to raise cropsor even on its coming 
down. atall. Itis not at all the case of 
water flowing naturally down a river or 
stream or any naturally formed water 
course. Mr. Varadachari has referred us 
to illustration (j) to s. 7 of the Indian Ease- 
ments Act but that does not seem to have 
any application to the circumstances of 
this case. 

Inmy view thedecision of the learned 
Judge under appeal is correct. These 
appeals must therefore, be dismissed with 
costs. -> i 
Beasley, C, J.—I agree. 
AN, : Appeals dismissed. 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 167 of 1932. 
January 4, 1933. 

Mittse AND M. C. Guosz. JJ. 
MAHENDRAKUMAR BAISHYA SHAHA 
—ÅPPELLANT 


versus 
DEENESHCHANDRA RAY CHAUDHURI 
—RESPONDENT. 

| Provincial Insolvency Act (V of 1920), 3. 52— Sale 
in execution of judgment-debtor's property—Court's 
knowledge of pendency of insolvency proceeuwgs 
against judgment-debtor—Sale, if void against Receiver 
—Stay of execution. 

Where an executing Oourt is apprised of the 
pendency of insolvency proceedings against a judg- 
ment-debtor, before the sale of the property, such 


“sale in execution is void as against the Receiver 


although the Receiver may not have made an ap- 
plication for delivery of the property. Sivusami 
Odayar v. Subramania Aiyar (2), Anantharama 
Iyer v. Kuttimalu Kovilamma (3) and Mahaoukh 
Jhaverdas v, Valibhai Fatubhai (4), referred to. 
Ralla Ramv. Ram Labhaya Mal (1), not followed. 

The underlying principleof the Provincial Insol- 
vency Act as can be gathered from the provisions of 
s. 52 is that when the court is apprised of the pendency 
of an application for insolvency inanother court and 
of the further fact that such application had been 
admitted, it should stay its hands so far as the 
execution of the decree by the creditors of the 
insolvent is concerned. . 


Second Civil Appeal from an appellate 
order of the Second Sub-Judge, 24-Pay- 
ganas, dated February 27, 1932. 

Mr. Gunendrakrishna Ghosh, for the Ap- 
pellant. f 

Messrs. Pyarilal Chatterji and Krishna- 
lal Banerji, forthe Respondent. 


Mitter, J.—This is an appeal against 
an order of the Subordinate Judge, Second 
Court of 24-Parganas, and arises out of an 
application made by the Official Receiver 
concerning an insolvency proceeding, in 
which the Receiver asked the Munsif of 
Alipore, who dealt with the matterin the 
first instance, that a certain auction sale 
which was held at the instance of one of 
the decree-holders should not be confirmed. 
The Munsif was of opinion that the sale 
was not illegal and should be confirmed. 
An appeal was taken to the Court of the 
Subordinate Judge of 24-Parganas. He 
set aside the order of the Munsif and he 
wasof opinion that the order of the Munsif. 
directing the sale and confirming it should 
beset aside. Against this order the pre- 
sent appeal has been brought, and it is 
contended by the decree-holder, who is . 
himself the purchaser, that the order of the 
Subordinate Judge is not justified by the 
provisions of s. 52, Provincial. Insolvency . 
Act. The respondent has taken a prélimi- ` 
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Nong Spat ; 
nary objection to the hearing of this ap- 
peal, and he'contends that no second appeal 
‘lies to this court. It is not necessary 
however to decide this question, seeing 
that we are of opinion . that the appeal 
should failon the merits, It appears that, 
in the course of the execution proceedings, 
a Receiver was appointed by the Insolvency 
Court -after the - application for insolvency 
at the instance of another creditor had been 
admitted. The Receiver was an ad interim 
Receiver. An information of the fact that 
an insolvency petition pending before the 
District Judge had been admitted -was 
conveyed to the Munsif before the sale in 
execution of the decree took place. It is 
contended on behalf of the appellants that 
this sale was a valid sale as there was no 
application by the Official Receiver asking 
that if thé. property had been in the pos- 
session of the court, it was to be delivered’ 
to the Receiver within the meaning of 
s. 52., It is contended that the mere fact. 
that the executing Court had notice of the. 
pendency of the insolvency application was’ 
not sufficient to justify the executing Court’ 
in ‘staying the sale, and great stress has 
been laid on the words: - 


“the court shall, on application, direct the pro- 
perty, if in the possession of the court, to be deliver- 
edto the Receiver.” - 


“It is admitted in this case that there was. 
no application made by the ad interim- 
Receiver. We are’of opinion that, even in 
sucha case, looking to the scheme of the’ 
Provisions of the Insolvency Act, the 
executing Court would not be justified in 
holding the sale if.it-is apprised of the 
pendency of the insolvency application. - 
Reliance has ‘been -placed in support of the: 
contrary view on the decision of the Lahore : 
High Court in ihe case of Ralla Ram v. 
Ram Labhaya Mai (1). Thatwas a deci- 
sion of a Single Judge. -That decision no’ 
doubt supports the ‘contention of the ap-. 
péllants. That decision however has been; 
dissented from in the decisions of the other ` 
High Courts “in India.. Reference. may be ` 
madè in this connection to a decision of the 
Madras High Court in .the case of Sivasami 
Odayar v. Subramania Aiyar (2), where it . 
has beén held that an: interim Receiver is : 
entitled to apply under -s.52, Provincial 
Insolvency Act. Section 52, as now amend- 
ed, contemplates the presentation of an 
application, not, as it used to do - after 
5 41) 80 Ind. Cas. 509; AIR 1925 Leh, 158; 6 Lah ‘L - 

(2) 136 Ind, Oas 338; AT R 1932 Mad 95; 55 M 316; 


34 L W 908; (1931). M- W N 1951; 62 M L. J 68; Ind, - 
Rul. (1933) Mad, 290, ee, te 
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adjudication, but at an earlier stage, that 
it to say, after an insolvency petition has. 
been admitted. The same view has” also 
been taken in the case of Anantharama Iyer 
v. Kuttimalu Kovilamma (3), and also in. 
another case, namely thecase of Makasukh. 
Jhaverdasv. Valibhai Fatubhai (4). The 
Lahore case, on which reliance has been 
placed by the appellanis, has been com- 


“mented upon by Sir Dinshaw.: Fardunji 


Mullain the Tagore Law Lectures on the 
“Law of Insolvency: in British India.” It. 
would be useful to quote his comments in 
this behalf : ` 

“Two conditions must be satisfied before an order 
can be made by the court executing the decree for 
delivery of the attached property to the Offcial 
Assigneeor Receiver. .The first is that notice’ must: 
begiver to the executing Court of the order of: 
adjudication or of the admission of the insolvency 
petition, as the case may be and the second is that 
there must be an application to the executing Court 
for delivery of the property to the Official Assignee or 
Receiver Jf such notice is given and such ap- 
plication is made, the, executing Court is bound to 
‘direct the property to be delivered to the Official 
Assignee or Receiver It does not however, follow: 
that if no such application is made, the court execut-. 
ing the decree can sell the property evin if it had. 
such notice as is mentioned above.” a oe 

The learned author then refers, in sup-. 
port of his view, to the decision of the Bom-- 
bay High Court, to which I have already 
referred namely to the casé of Mahasukh 
Jhaverdas v. Valibhai Fatubhai (4), as also, 
to the Madras case referred to above, namely 
Anantharama Iyer v. Kuttimalu K ovilamma 
(3). Inthe latter case it was said. that a 
sale byan executing Court, after notice of ` 
the order of adjudication, “was. void, “as. 
against the Receiver. The Lahore decision, 
proceeds on a decisionof an English Court 
in the case of Trustee of Woolford's Estate | 
v. Levy (5). Sir Dinshaw ` Milla’ in his, 
lecture pointsout the distinction: between . 
a case under the English Bankruptcy Act. 
of 1883" and a case under. jhe Indian . 


Provincial Insolvency Act, and. he is òf, 
opinion that the Lahore decision.is erron- ‘ 
eous. The learned author points out 

this: ` Po i 


“In support of its judgment the „court relied upon 
Trustee .-of Woolford’s Estate’ v.~. Levy ‘(5), a” 
casa under s 46, RBankruptey Act of 18R3 In | 
that case it was held‘ that a sale--by the Sheriff 
after recéiving order in execution of a. decree 
against the debtor, though made’. with notice’ of | 
order, was ‘valid as against the trustee- in: 
hankruptcy appointed after adjudication, if no -ap- / 
plication was made by the Official Receiver. “under 

(3) 34Ind Cas. 829,19 M L T357 3L W'50i:-20 
MLJ 611. ; 

(4) 109 Tnd Oas. 152; A I R 1928 Bom 177: 30 
Bom. L R 455. ` 
JAM (1892) 1 Q B 772; 6I LJ 


40 W R433; 66 L T 812. Q B 546; 56 J P.694; 
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that .section . for.,delivery.:of the property. - to bim. : 
The distinguishing features of that-case are “first, + 
that the Sherif after he came to know. of the receiv- 
ing order communicated with the Official Receiver‘and | 
the Official Recsiver wrote to the Sheriff asking him . 
to, realise the goods and tv account to him for the ; 
sale. proceeds; and secondly, that a receiving order ; 
under the English law does not vestthe debtor's 
property in the Official Receiver as an adjudication 
order vests it in the trustee in bankruptcy. The 
Lahore decision, it is submitted, is erroneous. k 

“In view of this opinion of the learned 
Tagore Law Lecturer, which is entitled to, 
very great weight, we are of opinion that. 
the contention of the appellants must fail. : 
Tt has been argued © that if this view is’ 
taken, the words “on application” become. 
superfluous and redundant. ‘There is no 
force in that contention. The underly- 
ing principle of the Provincial Insolvency , 
Act, as canbe gathered from the provisions 
of s. .52, is that when a court is apprised 
of the pendency ofan application for insol- 
véncy in another court and of the further 
facts that such application had been ad- 
mitted, ib should stay its hand so far as. 
the execution of the decree by the credit-. 
ors of the insolvent . ‘is -concerned. In this” 
view, we are of opinion that the decision of | 
the jearned Subordinate Judge is right- 
aad must be affirmed. The appeal is dis-: 
missed with costs. “The hearing’ fee is: 
assessed at one gold mohur. It is not neces-: 
sary to pass any order on. the eppligation, 
in the alternative. ~ 

‘Mi C. Ghose, J.—I agree. 


“NA. Appeal dismissed. 
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= MADRAS HIGH COURT. 
: ` Second Civil Appeal No. 181 of 1927._ 
; August 17, 1931. , via 
; “MADHAVAN Nare, J... -> : 
” (Rachakonda), NARAYAN AMURTI- |. 
: PLAQUES —APERULANT a ae 


5 VETSUS i pE) 
DARMAN A RAMALINGAM: AND OTHERS. 
—DEFENDANTS—3RESPONDENTS...., -7 
Civil Procedure Code (Act V of 1108), 0. VI, 7.8, 
0! XLI, r 23 —Consideration for transaction found to 
be- illegal: on’evidence—Absence of objection by defend- 
ant—Diitysof. Court ito look into- facts and give ‘proper 
decision ~Appablate Court, findi inga consideration ` 
immoral—Nag issue raised in trial : Court—Duty of, 
Appellate Caurt to, remand, for finding i in issúe on na- 
ture of consideration, 
When it: comes. to the ‘notice of-the - 


mr 29804 


court that : 


the real consideration for the suit.transaction isi not ` 


the consideration. alleged and proved but is one 


which. is distinctly immoral and illegal, the court ~ 


should not shut,its',eyes to the true state of affairs 
disclosed by the evidence and give a decree to the 
plaintiff as-if the trangaction between .. the parties 
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was, one which could not be .timpeacheds: Ifthe! 
illegality of a transaction is brought to the notice of: 
the court, the court should, not assist ; the, person 
who invokes its aid even though. the defendant hàs- 
not plėadeä fhè illegality and does not”. wish ton 
raise the objection. A transaction submitted for 
adjudication may appear prima facie . to be harm- - 
less; but if it appears to the court ‘that. it has” 
grown out ofillegal or immoral circumstances it is 
the duty ofthe court to take notice of such circum-. 
stances and give adjudication accordingly. Connolly 
v. Consumer's Cordage Co (1), Atikullah v. Habibullah , 
(2) and Desari Lakshmiayya v. Koppalu Murahari’ 
(3), relied on, Hyams v. Stuart-King (4) and North 
Western Salt Co Ltd. y. Hlectralytic Alkali Co. Ltd.. 
(5), relied on. Fp. 603, col. 2; p.. 601, col. 2.) 

When it comes to the Appellate Court's notite“ 
from theo evidence that the consideration for the 
transaction was immoral, but the trial Oourt hasnot - 


. raised an issue on the point and the defendant has | 


not raised any objection on that score, it, is proper. 
that the Appellate Court should remand the case - 
for a finding ‘on that point. Connolly -v Consumer ' 
Cordage Co. (1), referredto. [p. 601, col. 1.2 - 


-Second Civil Appeal against a “decree of 
the District Judge, cone in A. ka 
No. 278 of 1925. ow 

Mr. G. Lakshmanna, for the EEA 

Mr. B. Satyanarayana, for the Respond- 
dents. 

. Judgment. -The plaintiff is the appel-. 
lant. This second appeal arises out of:a: 
suit to recover from defendant No. 1 and: 
his son defendant No. 2, Rs. 3,740 due on a: 
promissory note executed by them in favour 
of defendant No. 3. Defendants . endorsed. 
the note in favour of the plaintiff who is- 
shi son-in-law. The contesting defendants 
pleaded want of consideration for. the pro- 
missory note .and also for the transfer in’ 
favour of the plaintiff. The two issues ‘in 
the case were: (1) Whether. the süit pro- ` 
missory note is.not supported by. considera- 
tion; and (2). Whether, the endorsement of » 
transfer i is genuine and supported by con-: 
sideration. On these issues both: the courts: 
found that the consideration for :the suiti: 
note was, as alleged by the plaintiff, the . 
withdrawal of the sale deed, Ex. B, from: 
* registration and that the. transfer ofi ‘the suit . 
promissory note was not for: consideration:: 
The learned Subordinate J udge,on these 
findings gave a, dééree to, the: plaintiff , 
treating, him as a transferee for callection. : 


> Though- ‘the promissory note was found to- 


be supported by~considération, the Jéarried `. 
District Judge declined to” pass 2. “deéree in 


v favour of the plaintiff because he held, hav- , 


ing regard to the facts disclosed i in the evid_ 
ence, that : i 

“the sole. consideration for the suit pro-note wasan ^5 
undertaking to forgo the fruits of systematic pro- : 
` curaticn, and this ig not a form we congideration that: . 
any court “ean: take. cognizance of.” : ee NGA nahi. 
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In the last paragraph of the judgment he 
pars: 
“Ifind that the consideration for the suit pro-note 


was nil, and thatit was obtained by a disgraceful kind 
of blackmail.” 3 


‘His opinion apparently was that the 
history of the transaction which led to the 
execution of the promissory note showed 
that the real consideration for the promissory 
note was immoral and, therefore, the suit 
was not enforceable. In this view he set 
aside the decree of the Sub-Judge and dis- 
missed the plaintiff's suit. To understand 
the conclusions arrived at by the learned 
Judge a few facts have to be mentioned and 
they are referred to in detail in the third 
and succeeding paragraphs of the appellate 
judgment. It would appear that defend- 
ant No. | is a rich raiyat and that defendant 


No. 2 is an young man addicted to drink and - 
women and that defendant No. 3 gaining 


control over him by pandering to his 
weakness, persuaded him, to execute a sale 
deed in his favour, Ex. E, for Rs. 9,000. 
. The document recites that a sum of Rs. 3,000 
had been paid in cash to defendant No. 2 
and that the balance of Rs. 6,000 would be 
paid atthe time of registration. Defend- 


ant No. 3.isa Pleader.. When the document 


was presented for registration by his clerk, 
defendant No. 2 objected, alleging that it 
was executed by undue influence and while 
he was under the influence of drink and 
also that the consideration of Rs. 3,000had 
not been paid. The document was, there- 
fore, returned unregistered. During the 
inquiry before the Registrar a compromise 
was arranged between the parties at the 
intercession of one Venkateswarulu, a 
Pleader,- and defendants Nos. 1 and 2 
executed the suit note, Ex. A, for Rs. 2,750 
in favour of defendant No.3 and he then 
withdrew the suit deed without pressing for 
its “registration. It was in these circumst- 
ances that the learned District Judge came 
to the conclusion that the suit note was un- 
enforceable. His reasoning may be put in 
his own words : 


“What after all was the consideration for the suit 
pro-note? Defendant No. 3 in Ex. E says that he 
paid defendant No, 2 Rs. 3,°00 in cash. Defendant 
No, 2 denied this ia. Ex.2, lf it were true,then | do 
not see why defendant No.-3 was willing to accept a 
pro-note for Rs. 2,750 and give up in return not only his 
own Rs. 3,000, but also the chance of buying valuable 
property. .The fact that the property was valued and 
coveted is shown by the circumstances that Ex. E 
has not yet been returned” lam not satisfied that 
there was any consideration for the first sale 
deed Ex E, other than housing defendant No, 2 
and procuring forhim women and drink. If this 
isso then the sole consideration tor the suit pro-note 
was an undertaking to forego the fruits of syste- 
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matic procuration, and this is nota form of considera- 
tion that any court can take cognizance of. From 
the history ofthe transactions between defendants . 
Nos. 3 and 2, Ihave no hesitation in believing the, 
evidence of D, W. No. 1, viz., that the only considera- 
tion for Hs. E was an immoral one and in dis- 
believing the recital in Ex. 2 thatit was a cash 
transaction. Defendant No,3 haa not given any 
evidence in this case and he was at pains to avoid 
doing so.” 


In second appeal Mr. G. Lakshmanna 
argues that the main question for decision 
being whether the promissory note was not 
supported by consideration and that point 
having been found in his favour by the 
District Judge he should have given the 
plaintiff a decree for the amount claimed’ 
as was done by the Sub-Judge; he also’ 
argues that the compromise which led to 
the execution of the promissory” note and 
the consideration for the first sale deed 
Ex. E not being impeached before him, 
it was not open to the District Judgein the 
absence of specific issues on thcse points 
to arrive at the conclusion that the consi- 
deration forthe promissory note was im- 
moral and to dismiss the plaintiff's suit on 
a point which was not raised and on which 
there was noissue. In an ordinary case 
I should have accepted-this contention but 
having regard to the special facts appear- 
ingin the evidence in this case.on which 
the learned Judge has relied for his ‘ con- 
clusions, I cannot accept the appellant’s 
contention. Itistruethat no issue was 
raised regarding the immoral nature of 
the consideration, but an indication of the 
point is distinctly given in the beginning 
of para. 3 of the written’ statement of 
defendants Nos. 1 and 2 and the evidence 
on the facts relating to it has also been 
given. When it comes tothenotice of the 
court that the real consideration for the 
suit transaction is not the consideration 
alleged and proved butisone which is 
distinctly immoral and illegal, is it 10 
shut its eyes to the true state of affairs 
discloged by the evidence and give a decree 
te the plaintiff as if the transaction bet- 
ween the parties was one which could not 
be impeached? Mr. Lakshmanna would 
unhesitatingly say “yes” but his contention | 
appears to be untenable from the decisions 
which have been brought to my, notice, 
What should be the duty of a court in a 
case like this was pointed out by the Privy | 
Council in Connally v. Consumers’ Cordgae 
Co, (1). In that case Lord Halsbury observed: 

“that itisthe rightand duty of the court at any - 


stage of the cause to consider and if it is sufficiently 
proved to act upon, an illegality which may turn ouv 


(1) £1904) 89L T 317, 


1933 


to be fatal totheclaims ofeither ofthe parties to 
the litigation " š 

He adds further that: 

“Their | ordships however, donot doubt that the 
learned Judges had aright and that it was their 
duty, if they thought the fact were established, 
to take care thatthe process of the court should 
not to be used for the purpose of establishing a claim’ 
«that ought not tobe permitted to be enforced ina 
Court of Justice.” 


In that case as no evidence was offered 
onthe question of illegality and as the 
Supreme Court of Canada assumed the 
existence of an illegality fromthe circums- 
tances fraught with suspicion, the case 
was remanded for a new trialto decide the 
issue asto illegality after taking evidence. 
The principle enunciated by the Judicial 
Committee has been followed in many 
cases in England and America and in this 
country also. The Englishand American 
cases are referred toin.the judgment of 
Mukerjee, J., in Atikullah v. Habibullah (2). 
As pointed out in that judgment it may be’ 
taken to be well settled that if the illegali- 
ty of a transaction is brought to the notice 
of the court, the court’should not assist the 
person whe invokes its aid even though 
the defendant has not pleaded the illegality 
and doesnot wish toraise the objection. 
This is based on grounds of public policy. 
A transaction submitted for adjudication 
may appear prima facie to be harmless; 
but if it appears tothe court that it has - 
grown out of illegal or immoral circums- 
tances it is the duty of the court to take 
notice of such circumstances and give 
adjudication accord ngly. The decision in 
Atikullah v. Habibullan (2) was followed 
in thiscourt by Curgenven, J., in‘ Desari 
Lakshmiayya v. Koppolu Murahari (3). 
The decisions relied on in Mr. Lakshmanna, 
viz. Hyamsv. Stuart King (4) and North 
Western Salt Co., Ltd. v, Electralytic Alkali 
Co Ltd. (5), dealing with transactions 
arising out of wagering contracts under 
the English Law, do not really help him 
as wagering contracts are not immoral 
or illegal but have only been declared to 
void by statute. I do .not think the con- 
siderations applicable tothose cases can 
be successfully urged in support of the 
contention that if a contract ostensibly 
goodis really based upon an immoral 
consideration and thisis clearly brought 

(2) 53 Ind, Oas, 773; A I R 1920 Oal. 701; 300 LJ 
241: 24 O W N 306. - - 

‘(3) 128 Ind Cas 512; AIR 1930 Mad. 547; 31°L 
W al6: (1930) M W N 129. 

(4) (1908) 2 K B 696; 77 LJ K B794; 99 L T 424; `- 
52 S J 551; 24 T L R675 


- (5) (1914) A 0461; 83L JK B 530;110 L T852; | 


58B J 338; 30 T L R 313. 
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tothe notice of the court the court should 
ignore itand proceed to give a decree to 
the plaintiff who desfres to enforce the con- 
tract. 

It is argued on behalf of the respondents 


that the conclusion arrived at by the 
Judge as regards the immoral con- 
sideration should be accepted and 
that his decree should be upheld. 


As the point under consideration was not 
specifically raised in the case, I think the 
learned Judge should have given an op- 
portunity to the plaintiff to meet the ob- 
jection when it came tohis notice that the 
suit transaction was of a questionable 
character as was done in Connolly: v. Con- 
sumers’ Cordage Co. (1). I would therefore, 
call upon the lower Court to. submit a 
finding on the question: 

“Whether the consideration for the suit note is 
tainted with immorality.” : 

In deciding this point the court will have 
toconsider the validity of the sale transac- . 
tion Ex. Eand of the compromise which 
immediately preceded theexecution of the 
suit promissory note. Before I conclude 
I must point oub that I have not expressed 
any opinion as regards the evidence relating 
to the alleged immoral nature of the 
transactions brought, to light in this suit, 
nor do I desire to express any opinion lest 
any opinion of mine might embarrass the 
lower Court in arriving at is own conclu- 
sion. The lower Court is at liberty tocon- 
sider ine entire evidence afresh and arrive 
at ils own conclusion, As the point is a 
new one it is open tothe parties to adduce . 
fresh evidence. The finding is to be sub- 
mitted within three months after the receipt - 
of this order and ten days for objections. 

In pursuance of the order contained in the 
above judgment the District Judge of 
Ganjam submitted the following . 

Finding.—I find therefore that the con- - 
sideration for the suit note was illegal, and 
ofsuch a character thata contract based 
on it could not be enforced. 

The second appeal came on for final 
hearing after the return of the above find- . 
ing and the court delivered the following. 

Judgmerit.— The finding that is: now sub- 
mitted is: covered by my order calling “for 
a finding.” The pro-note now being found - 
to be illegal cannot be made the basis of 
the suit. The finding is accepted and the 
second appeal is dismissed with costs. 

N. K.-N. Appeal dismissed. 
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: CALCUTTA HIGH COURT. 
~ Civil Revision Petition No. 1147 of 1932. 
3 December 7, 1932. 
JAOK AND Mirter, JJ. 
RAJENDRANATH PARAMANIK— 
PETITIONER 


VETSUS 
TUSHTAMAYEE DASEE — 
OPPOSITE PARTY. 
Civil Procedure. Code (Act 
XXXIII,- rr.7, 5— Application 


Vv 
to 


of 1908), O. 
sue in forma 


pauperis— Rejection of—When bars subsequent ap- 
plication for leave to sue as pauper, ` 
Order. XXXIII, rv 15, _Civil Procedure Code, 


applies only when the application for leave to sue 
as pauper is refused under O XXXIII, r,7 and does 
not apply when such an application is rejected be- 
fore the stage in which an order under O. XXXIII ' 
T. 7 can be passed is reached. ` ' f : 

[Case law discussed.] 

Civil Revision Petition against an order 
of n o Sub-Jadge, Howrah, dated July 
4, 1932. . 

Messrs. Manmathanath Ray and Uruk- 
ramdas Chakrabarti, for the Petitioner. 

.Mr. Heeralal Chakrabarti, for the Oppo- . 
site Party. f ; 

‘Jack, J.- This Rule was issued ‘on the: 
opposite party to show cause why an order 
giving leave to the plaintiff to sue as a: 
pauper should not be set aside and why ` 
the plaintiff's suit should not be dismissed. : 
The ground on which this Rule has been ` 
pressed, is that the court below ought to 
have held that the application of the plain- 
tiff opposite party was barred under the - 
provisions of O, XXXIII, r. 15, Civil Proce- 
dure Code. It. appears that a previous 
application to sue as a pauper had been 
made in 1930 and that: application was 
dismissed for default, because the process - 
fee paid for the issue of notices on the oppo-: 
site party in that application as required 
under‘O. XXXII, r. 6 was insufficient. 
It is urged, therefore, that under the pro- 
visions of O; XXXII, r. 15, the present 
application is barred. The wording of r.15, ` 
O. XXXIII, is as follows : | ie 

“An order refusing to allow the applicant to sue - 
as a pauper shall bea bar to any subsequent appli- 
cation of the like’ nature to be made by him in ; 
respect of the same right to sue." à é 


The wording. of this rule corresponds _ 
with the worditig of O XXXIII, r. 7, which 


ya. IN $ 

“On the day sofixed, namely, by r. 6,or as soon 
thereafter, as may be convenient, the court shall- 
examine the ‘witnesses if any) produced by either 


party,” Se 

and‘ hear-arguments and then shall 
“either. allow or refuse the application to 
sueas a pauper.” On the other hand the 
wording in O. XXXIV, r. 5, is that the 
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court shall reject the application for per-: 
mission to sue as a pauper in the circum- 
stances mentioned therein. Prima facie 
therefore, it would appear that the subse- 
quent application was not barred unless the 
previous application had been refused’ 
under O. XXXII, r. 7. The present Rulé 
is supported on the authority of the deci-. 
sionin Ali Afeul v. Purna Chandra (1), in 
which it has been held that an order, reject- 
ing an application for default, operates as a: 
bar under r. 15, O. XXXIII. That...case,. 
however, is distinguishable from the present 
case, inasmuch as three notices were actual- 
ly issued on the opposite party under r. 6 
and it was only when the case came up for 
disposal under r. 7 that the application. 
was dismissed. The language ‘used in: 
that decision alsoshows that the previous. 
order was passed under r. 7,0. XXXII.. 
In the present case, since no notices were 
issued on the opposite party, as required 
under r.6, no order under r.;7 could be 
passed; and the order in fact passed was. 
one dismissing the suit for default, because | 
the pauper applicant had failed to carry. 
out the orders of the court underr.6. ~- 
It isurged that there is no real distinc- 
tion here, inasmuch as the order in that 
case was not passed under r. 5, as the court 
has held that: 
“there does not appear any reason for the throwing 
out of the application under O. XXXTII, r. à” aie 
Tf the case came up to the stage of“ 
O. XXXIII, r. 7, then the application would’ 
ordinarily be dismissed on the merits or on’, 
such grounds as would have the same effect 
asifit were dismissed on the merits, the 
opposite party being present. In the pre-' 
sent case the suit was dismissed for default 
at a previous stage and before the oppo- 
site party was called upon to reply to the 
grounds urged by the pauper. It’ should’ 
be mentionedthat in deciding the dase of 
Ali Afzal v. Purna Chandra (1), the learn- . 


. ed Judges relied on the authority. of Ran- ` 


chòd Morar v. Bezanji Edulji (2). But we, 
find that the Madras High Court, in decid- 
ing the case of Krishnamoorthy v. Ramayya , 


' (3), held that where an application to sue 


in forma pauperis’ is summarily rejected 
under O, XXXIII, r. 5, (a), Civil Procedure., 


: Code, without making any inquiry under, 


r. 6 and a consequent order under T. 7, a 
second application for the same ‘purpose is _ 
not barred under r. 15 of the. same order. 
(1} 84 Ind, Cas, 703; AIR 1924°Cal, 1039; 40 O, L 
J 188, ` ae a eee come 
(2) 20 B 88. a A 
(3) 96 Ind. Cas.968;.A:1R 1926" Mad. 875; 50 M 63; ° 
51M Ld 79, see ae 2) ees 


we te 


‘1933 ` 
That was also the opinion of the -learned 
-Judges, who decided the case of Kedar 
Nath Ray v. Tula Bibi (4), a decision 
which was not referred to. by the learned 
Judges, who decided the case of Ali ‘Afzal 
v. Purna Chandra (1). In the case of Ma 
Sein v. Ma Kya Hmyin (5), the learned 
Judges alsoheld that, where the first appli- 
cation forleave to sue in forma pauperis 
was dismissed,as the applivation was not 
framedand presented in accordance with 
the rules and the second application was 
dismissed for default, neither party appear- 
ing, the third application was not barred 
under, O. XXXIII, r. 15, as in the two 
applications the stage of “refusal” as con- 
templated under O. XXXIII, r. 15 was not 
arrived at. In the present case jt is only 
necessary for us to say that we think that 
the order, not having been passed underr. 7, 
O. XXXII r. 15 had. no application and 
therefore, the present application is not bar- 
red under that rule. a 
. The portion of the order of the court 
below.as to costs must howéver be modified. 
The costs will be costs in the. suit under 
O. XXXIII, r. 6. .With tbis modification 
this Rule “is. discharged. We make no 
order as to costs inthis Rule: - l 

Mitter, J.—I agree with my.learned 
hrother that this Rule should’ be discharged. 
I rest my decision on the groun | that the 
order in the case rejecting the .previous 
application to sue in forma pauperis has: 
not reached the stage of O. XXXIIL, r. 7, 
Civil Procedure Code, and-therefore such an. 
order cannot be regarded as an order refus- 
ing.to allow the applicant to sue as a pauper: 
within the meaning of O. XXXIIL r. 15 of 
the Code, so as to entitle the petitioner in 
the present Rule to contend that the pre-.. 
vious order operates as a bar toany. subse- 
quent application of the like nature. In. 
support. of this Rule. Mr.: Manmathanath: 
Ray has relied-on a decision ‘of this court, 
which my learned brother has already refer-: 
red to, viz., the case Ali Afeal-v, Purna! 
Chandra (1). At the ‘first blush that case. 
seems to support his contention.. On a: 
close examination of the case, however, it 
will appear that the - learned. Judges rested 
their decision on the ground that there the. 
order was made under O. XXXII, r. Z, 
Civil Procedure Code.. The order. was made 
aftet-notices had been served on the learned 
Government Pleader and'‘on. the opposite 
party under O, XXXIII, r 6. . The opposite 


(4)10 0 W N 104n - : . : 
, (5)-98 Ind. Oas. 26; AIR | 1926 Rang, 200; 4 -R 
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party was present on the date fixed for 
inquiry into pauperism and it appears from 
the record of the case, which we sent for, 
that the applicant, who prayed to be allowed 
tosue as a pauper, was absent and his 
application was dismissed. No costs were 
There can be 
no doubt, therefore, that the learned Judges, 
while referring to the provisions of O. 
XXXIU, r.7 of the Code, were of opinion 
that the previous application operated as a 
bar, because the previous order was one 
refusing to allow the applicant to sue as a 
pauper although his application was dis- 
missed as no evidence was adduced on 
behalf of the alleged pauper on the date 
fixed for hearing. It is true that in some 
portions of the judgment language’ has 
been used, which would seem to suggest 
that a second application would be barred 
ifthe previous application was either re- 
jected or refused. In support of that con- 
tention the learned Judges were relying on 
the decision in thecase of Ranchod Mojar: 
v. Bezanji Edulji (2). .An- examination “of 
this case will show that there also the order, 
which was said to be a bar toa subsequent. 
application to be allowed to sueas a pau- 
per, was one, which was made under: 
O. XXXIII, r. 7, of the Code, which corres-: 
roe to s. 409, Civil Procedure Code of; 
1882. ` 
That that is so appears also from a re-. 
mark made by the learned Judges of the 
Madras High Court inthe case of Krishna- 
moorthy v. Ramayya (3), where Phillips, J.,- 
pointed out that in the case of Ranchod, 
Morar v. Bezanji Edulji (2), there had been 
an inquiry under r. 6, although the court. 
purported to pass an order under r. 5. From. 
the facts of the present casé, which have’ 
already been stated by my learned brother 
it will appear clear that, although the: 
court in the first instance made an’ order 
fixing July 12, as the date of the hearing of' 
the pauper application under r 7, it after-' 
wards modified that order and, asa matter. 
of fact, the stage of r.7, could not be reach- 
ed, because no process fees were paid by 
the applicant to be declared a pauper, who, 
is the ‘opposite party before us. Another, 
case, to which reference has been made, is? 
that of Atul Chandra Sen v. Peary Mohan. 
Mookerjee 33 Ind. Cas. 812,..(6) wheré thé’ 


learned Judges held’ that, there is- 
no  distincticn between orders of, 
rejection - passed under r. 5 and 


orders of refusalunderr.7.. No authorities 
were cited by the learned Judges, in sups, 
(6) 33 Ind. Cas, 812; 20 O WN6, 8 
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port of this contention and we do not find 
that the subsequent authorities on this 
question would justify this broad proposi- 
tion laid down by them in that case. For 
these reasons L agree that the Rule should 
be discharged. 


NA. Rule discharged. 


MADRAS HIGH COURT 

Civil Appeals Nos. 333 and 365 of 1929. 

5 and 77 of 1980. 

March 5, 1931, 

WALLAGE AND STONE, JJ. 
COLLECTOR or CHINGLEPUT— 
APPELLANT 
VETSUS 


KRISHNAVENI AMMAL - RESPONDENT. 

Land Acquisition Act (I of 1894), 8. 238—Acquisition 
by Government—Value to be paid to owner—Consi- 
derations—Possibility of part of land acquired be- 
coming a building site—Whether affects determination 
of compensation. 

When a person claims compensation under the 
Land Acquisition Actfor the acquisition of certain 
land by the Government, the value to be paid for is 
the value to the owner as it existed at the date of 
the taking, not the value to the taker and the value 
to the owner consists in all advantages which the 
land possesses, present Or future, but it is the 
present value alone ofsuch advantages that falla to 
be determined. Further, in calculating the value oi. 
the land the changes due to the acquisition are not 
to be taken into account but the land has to be 
considered as it was prior to the acquisition. Again 
the value which has to be assessed is the value to 
the old owner who parts with his property and not 
the value to the new owner who takes itover. 
Where the oldowser takes the property subject to 
restrictions, it is necessary to inquire how far these 
restrictions affect the value. In determining the 
burden of the restriction one circumstance to cousi- 
der is the chance of such a restriction being deter- 
mined andit may, therefore, become a relevant sub- 
ject of inquiry as to by whom the restriction can be 
determined. in re Lucas & Chesterfield Gas Water 
Board (4),Cedars Rapids M anufacturing & Power Co ve 
Lacoste (5),Stabbing’s case (6), Manmatha Nath Miiter v 


Secretary of State (7) and Rajagopala Naidu v. 
Ramasubramania Ayyar (8), relied on, Rajah of 
Cocanada 


Pittapuram v. Revenue Divisional Officer, 
(1), Roshan Lal v, Collector at Btah (2) and Collector 
of Belgaum v Bhimrao (3), distinguished. 

Where there was evidence to show that the land 
acquired was 60 situated that it was rendered pos- 
sible that within a reasonable period some of the 
land would become a building site: 

Held, that some allowance should be 
such 8 possibility. | 

Appeals against the decree of the Sub- 
Judge Ohingleput, in C. R. O. P. Nos. 11 
of 1924 and 13 of 1925. 

The Government Pleader, for the Crown. 

Messrs. S. Varadachariar, C. N arasimha- 
chariar and M. E. Rajagopalachari, for the 
Respondent, ` > < i g 


made for 
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Judgment.—This is an appeal from «tha 
decreeof the Subordinate Judge of Ching- 
leput in a matter wherein the claimant, the 
respondent to the present appeal is claim- 
ing compensation under the Land 
Acquisition Act for the acquisition 


t by Government of 37755 acres of land. 


As t0 366 acres 23 cents the claimant.has 
melwaram rights. Asto the remaining 11 
acres 32 cents the claimant claims as owner 
of the land. Of this land 11°32 acres are 
burdened by ponds, and 3 acres 50 cents 
are burdened by roads or pathways. The 
lands are all situate in Mambalam village 
and the notification is dated May 25, 1920, 
which is before the passing of the Amend- 
ing Act of 1923, so that the critical date in 
determining the market value of the rights 
acquired is the date of the notice under s. 6 
which is May 25, aforesaid. The land 
acquisition officer, as to the item for roads 
and pathways, has allowed nothing’ for the 
reason stated by him at pp. 11 and 12 of 
the pleadings, that the pathways are in 
public use and are to be used for the 
public. As regards the kutiais or ponds he 
finds that when they are silted up the 
zemindar, the claimant herein) has been 
granting them on patta. He accordingly 
awards compensation at varying rates : for 
S. No. 70-4 and 86, Rs. 450 an acre and 
for S. No. 108-1-A and 1-0, 114-1 and 181-24 
at Rs. 500 an acre. Survey No. 109 being 
on a higher level he values it at the same 
rate as the adjoining fields less Rs, 200 an 
acre, that is at Rs. 1,000 an acre. As re- 
gards the melwaram rights he takes the 
estimated annual value, but deducts the out- 
goings and gives 20 years’ purchase. The 
Subordinate Judge largely increased this 
award and valued pathways at Rs. 2,700 an 
acre, the ponds at Rs, 2,000 an,acre ; and 
as to the melwaram rights, as to three-. 
quarters of the area he gave the same; as 
to one quarter he held that these were 
building: sites and fixed the value at what 
he calls the mean between the maximum’ 
and the minimum rates, viz. Re. 1-8-0 per 
ground. . 

Before examining the law and the evi- 
dence in this case it is desirable to advert 
to the form in which the claim is framed. 
By letter dated December 4, 1923, a claim 
is put forward on behalf of the zemindar, 
for compensation for all 
poramboke such as pathways, ponds, chan- 
nels, etc., in the Mambalam zemindari. 
From this time onwards it appears quite 
clear that the claim in respect of rights in 
the land as distinct from melwaram righta - 
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over the land are made in respect of path- 
ways and ponds in the area in question. 
It was urged before us that the true way of 
viewing this case was to take the market 
value of the whole area asland and deduct 
the value of interest other than that of the 
claimant and award the claimant the 
balance. In support of this proposition two 
cases, Rajah of Pittapuram v. Revenue 
Divisional Officer, Cocanada (1) at p. 646* 
and Roshan Lal v. Collector of Etah (2), at 
p. 768t et seg, were chiefly relied upon. 
It was urged that, if the principle laid down 
by these cases, which follows the decision 
in Collector of Belgaum v. Bhimrao (3), be 
followed, one can regard thé whole land as 
potential building sites, one can treat a 
pathway as adjacent to the land on either 
side of it so as to be saleable with the land 
on either side of it, and having arrived at 
that position one can say that the pathway 
has the same value as the land on either 
side of it and, therefore, that a pathway is 
a potential building site. Wesee no reason 
to dissent fiom any of the observations 
made in the cases abovementioned; but 
those cases proceed on an entirely different 
set of facts and type of claim than is here 
made. Here a claim is made for compensa- 
tion for the acquisition of three separate 
things: (1) land now used as pathways, (2) 
land now burdened with ponds, and (3) 
melwaram rights. We do not know what 
compensation has been paid to other per- 
sons admittedly interested in these separate 
things. 

The three things are claimed for separa- 
‘tely, evidence relating to them is taken 
separately, and there is no hint until the 
argument before us that the case was fram- 
ed along the lines now indicated. We, 
therefore, decline to alter the nature of the 
claim at this stage and accordingly treat 
the claim as being in respect of three 
separate things. The result is that so far 
as the pathways are concerned one is con- 
cerned witha strip of land which from its 
very nature is not of a size or type that 
would renderit likely to be marketable as 
a building site, quite apart from the ques- 
tion whether it is or is not burdened witb 


an easement. As regards the ponds, 
we are concerned. with claim for 
land covered by water and accord- 


(1) 51 Ind. Cas. 656; A I R1919 Mad. 222;42 M 
644; 36 M L J 455. 

(2) 117 Ind, Oas. 612; A I R 1929 All. 525; 51 A 
765: 13 R D 496; (1929) A L J 522, 4 

(3; 10 Bom. L R 657 

*Page of 42 M.—| Bd; 
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ingly land that is not. so likely to have a 
marketable value as building’ site asland 
not covered. As regards the melwaram 
rights, we are not concerned with 
land at all but with what isin effect a rent 


| charge. 


Before considering the evidence in this 
particular case, it may be desirable to indi- 
cate some of the principles which we conceive 
should pe borne in mind when valuing 
land. Andfirst we refer tothe proposition 
first enunciated in In re Lucas and Chester- 
field Gas and Water Board (4) and cited 
with approval in Cedars Rapids Manufactur- 
ing & Power Co. v. Lacoste (5) at p. 576*, 
viz.: 

“the value to be paid for is the value to the owner 
asit existed at the date of the taking, not the value 
to the taker; (2) the value to the owner consists in all 
advantages which the land possésses, present or future 
butitis the present value alone of such advantages 
that falls to be determined.” 

Secondly, in calealating the value of the 
land you do not take into account changes 
due to the acquisition but consider the land 
asit waspriortothe acquisition. Thus, for 
example, if you find the land burdened by 
a public road, but acquired for a purpose 
that will abolish the road so that the land 
when used for such a purpose ceases to bea 
road and becomes unencumbered and, yet 
since that condition is due to the acquisi- 
tion that condition cannot be regarded. 
Examples of this latter principle can be 
found in Stabbing’s case (6) and in the Privy 
Council decision of Manmatha Nath 
Matter v. Secretary of State (7). In both 
these cases it was either held or indicated by 
way ofexample thata roadway that ceased 
to be a roadway as a consequence of - the 
acquisition could not be treated as having 
at the time of the acquisition a market value 
was considered by the Full Bench in Raja- 
gopala Naidu v. Ramasubramania Ayyar (8) 
at page 789}, where the English meaning, 
viz. the value that it would fetch in the 
market under the state of things existing at 
the time, was adopted. This definition is 
consonant with’ the principle enunciated 


above. Thirdly, and as a branch of ‘the 
(4, (1909) | K B16; 77 LJK B1009; 99 LT 
uT LR 


1671; 723 P47: 6 L G@ R 1106; 
85 


58. a 
(5) (1914) A O 569: A IR 1914P O 199; 83L IP 

O 102; 110 L T 873; 30 T L R 293, 

~) (1881) 6 Q B42. f 
1)25 Q 194; 241 A177; 10 WN 698; 7Sar, 226 


). 
(8) 74 Ind. Cas. 198; AI R 1924 Mad. 19; 46 M 
782; (1923) M W N 550; 45MLJ 274; 18 LW 326; 
33 M L T 21 (FB). 
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tule that thevalue which has to be assessed 
is the value to the old owner who parts with 
his property and not the value to the new 
owner who takes it over, where the old 
owner takes the property subject to iestric- 
tions, it is necessary to inquire how far these 
restrictions affect the value. 
ing the burden of the restriction one cir- 
cumstance to consider is the chance of such 
.a restriction being determined and it may 
‘therefore become, a relevant subject of 
-inquiry as to by whom the restriction can be 
determined. Two extreme cases can be put: 
(1) where the restriction can be determined 
at any moment (asin the case of a revocable 
license) by the claimant, and (2) where the 
restriction is imposed by an Act of Parlia- 
ment for the benefit of the public generally. 
In. the first case the restriction, though 
grave, would have-pratically no effect upon 
the value. In thesecond case the restriction 
since it is one not likely to be removed, 
‘would burden the property to the full ex- 
tent of the restriction. | 
` Applying these principles to the facts of 
‘this case we find the circumstances are as 
follows. These pathways are not, save as 
one small pathway, given any separate 
‘paimash number. They appear to have been 
used by the cultivators of the fielde or other 
‘occupiers of theselands for a great number 
of yeats. They are narrow, and, even if un- 
burdened, quite unsuited from their shape 
for use as building sites. It is not estab- 
lished that the claimant can change the 
‘direction or close them or in any way re- 
move the burden created by them. In these 
circumstancés we find it difficult to see how 
they could have any value at all either as 
building sites or as agricultural land. On 
this point we accordingly restore the award 
of the land acquisition officer. ‘As’ regards 
‘the ponds the position is somewhat different. 
Thereis evidence to show thatin the past 
‘grants‘have been made by the zemindar of 
these ponds to the extent to which they 
have silted up; that-isto say, there is evi- 
dence to show that the zemindar is under no 
obligation to maintain the ponds as ponds, 
and, if this be so, then the valueto the 
zemindar of this part of the land is 
the value of the land, less the cost which 
he would have- to incur before he 
could. make that land available for any 
productive purpose. This is the basis 
adopted by the land acquisition officer 
and we seeno reason to disturb his find- 
ingsand award on this head and accord- 
ingly restore it, -Finally as to melwaram 
rights, Itmay well be thata preferable 
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way of arriving at the melwaram rights 
.would have been to value the land over 
rights extend as land in a 
contest between the acquirer and all the 
persons whose rights were acquired, as- 
signing to each interest its several pro- 
portion of the compensation given. ‘Lhis 
however, has not been done and cannot now 
be done. We must therefore, arrive at 
such a figure as we best can, not in the 
manner above indicated, but by taking the 
melwaram rights as a separate species of 
property or interest in land within the 
meaning of the Land Acquisition Act, that 
is, as a separate marketable interest in 
land. What is the marketable value of 
melwaram ? é 

In our opinion it is thet sum which tha 
melwaram would fetch in the open mar- 
ket. In determining that figure we think 
that the fundamental question is how much 
is the -melwaram? That question is the 
one which the Jand acquisition officer put 
to himself at p. 12 and he found it to 
be the admitted present figure of 
Rs. 1,020-6-5. Hefound that the peishkush 
on that sum payable was Rs. 413-11-7, 
and the net income accordingly was 


-Rs. 606-10-10. Subject to one correction 


hereafter to be mentioned, this appears to 
us to be the correct method of determin- 
ing the value ofthis right. As however, 
an entirely different method. of valuing 
this right was strongly pressed before us 
and was accepted by the Subordinate 
Judge, weconsider shortly the alternative 
method of assessing the compensation put 
forward. It is, so far as we understand it, 
as follows: aie. = < 

The zemindar claims that when land 
over which he has melwaram. rights is 
occupied as building site, he is in the 
habit of charging an extra ground rent 
of Re. 1 per ground for the land actually 
built upon and he averages that area at- 
a quarter of total the area. Thatis to say, 
if four grounds are granted as building 
site, one ground will be occupied by the 
house and for that ground he gets Re. 1. 
The remaining three grounds, though within 
the ambit of a building site, are treated 
for this purpose as agricultural land. This, 
as we understand, is the case put. forward 
on his behalf and is certainly the case 
which is supported by the evidence led on 
behalf of the claimant. Itis not the test 
which appears to have been accepted by 
the Subordinate Judge who appears to 
have treated-- building sites as falling 
within two categories, (1) those on which a 
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“building was put up, for’ which hé takes the 
-ground rent at’ the rate of a rupee per 
ground forthe whole site and (2) those 
which were granted as. building sites but 
kept vacant,in which he takes the rate at 
half arupee. He accordingly treats the 
‘two limitsat Re. 1 and half.arupeeas the’ 
maximum and minimum for the whole 
area, thus assuming (1) that . the whole 
area isa building site and (2) that the 
rupee is charged not over the area occupied 
by the building but over the whole area 
sold as a building site. Wedo not con- 
sider it necessary further to examine this 
partof the case excepting to say that we 
find no reason to show why, apart from the 
Mambalam building scheme, (which is an 
element we are not entitled to take into 
consideration), the particular area should 
be regarded. as though it were a building 
site. It had not hitherto been built upon 
to any extent. 

- It is however, a matter for consideration 
whether, consonant to the principles above 
enunciated, some allowance should not , be 


made for the possibility of a portion 
of this area within a reasonable 
period becoming a building site, even 


apart from the land acquisition purpose. 
From the very nature of the case one can 
only roughly calculatethe prospects. There 
is some. evidence that this area was so 
situate as to make it possible that within 
a reasonable period some of it would 
become a building site. Bearing this fact 
in mind we are prepared to regard one 
quarter ofit as potential building site and 
three-quarters of it as agricultural land. 
This. will increase the award. of the land 
acquisition officer under this head by an: 
amount. We estimate that this. in the 
zamindar’s own method of calculation, 
would give him an- increased income of 
Rs.. 349 which at 20 years’ purchase amount 
to a capital sum of Rs. 6,980. 

` There remains the question raised as to 
whether there was here a sufficient specific 
claim for the purposes of.s. 9, Land Acquisi- 
tion Act. Ifnot, it is urged that s. 25 (2) 
prevents the award exceeding the amount 
awarded by the Collector. The point only 
relates to the claim for paths and ponds’ 
and accordingly does not now arise. In the’ 
result the appeal is allowed, and the land. 
acquisition officer’s award increased by 


the sum of Rs. 6,980 is restored. Costs will’ 


be. proportionate in both cases in both 
courts. “Appeal No. 77 of 1930 is dismissed 
with costs. The statutory increase of 15 per. 


cent. will be allowed‘on the Rs. 6, 980. In-- 
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‘terest at 6 per cent. ‘allowed. on the total 


increase from date of the land acquistition 
officer's award. Same statutory percentage 
and interest will be allowed on thein- 
creese if any found due in No. 365 of 1929: 
N.-K. A. Order accordingly. 
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ALLAHABAD HIGH COURT. 
Civil Revision Petition No. 107 of 1933. 
April 28, 1933. f 
NIAMATULLAH AND BENNET, JJ. 
PARMARATH GIR—PETITIONER 


Versus y 
KRISHNA DAYAL GIR AND 0OTHERS— ` 
OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908), s. 15] 
. X, T, 4,0 XLVII, r. l—Personal attendance of 
party—When can be ordered by court—Order in 
absence of inability or refusal „of party—W hether. 
proper—lrregularity, if can be rectified— Rectification 
of erroneous orders—Power of court, $ 
The power of the court under O.,N,.r 4, Ciril 
Procedure Code, is not an unlimited one ‘It is on} 
where the party's Pleader or recognized agent z 
fuses oris unable to answer a material question that 
the court can direct the personal attendance of the 
party himself. - Where the court directs the personal 
attendance of the party without assigning any rea~ 
son, the order is irregular and can be rectified- under 
s. 15l and O XLVII, r 1, Civil ‘Procéduze Code 


For the revocation of an erroneous order no suffi- 
cient cause other than the irregularity of the order 
itself need be considered, and the court has inherent. 
power, to rectify its own errors inadvertently com- 
mitted. : Re, 


Civil-Revision Petition ‘against an order 
of the Additional Sub-J nde. Banaras date 
the February 4, 1933. x 

Mr. Harnandan Prasad, for the Peti- 
tioner. e Ji ; 

Mr, Kartar Narain Agarwala, for the 
Opposite Party, ` . $ 


Judgment.- This is an application for 
revision directed against an order of the 
learned Subordinate Judge of Benares, . 
cancelling a previous order of his own by 
which he had dismissed the plaintiff's suit- 
for his non-appearance in person. The. 
applicant before us is one of the defendants 
in a mortgage suit brought: by the mort-. 
gagee for sale of the mortgaged Property 
on foot of a mortgage executed by defend-, 
ants first set. Defendants second set are 
subsequent transferees. Defendants third 
set are certain . persons who- claim interest 
in the mortgaged property- alleged by them- 
to be wagf. The suit was fixed for some. 
miscellaneous proceedings to be taken on 
November 22, 1932. The court directed on . 
that date that the parties should admit, 
and deny each other’s documents on Decem- 


668 
ber 6, 1932. The order does not expressly 
state that the admission and denial of 
documents should be made by the parties 
themselves. On December 6, 1932, the 
court recorded a definite order that the 
parties should attend in persen on Decem- 
ber 22, 1932, to admit and deny each other's 
documents. The plaintiff and the defend- 
ants first set did not appear on December 
22, 1932, though the Advocate of the former 
was in attendance. The court dismissed 
the suit for want of prosecution. There is 
no doubt that the want of prosecution on 
whichthe ordér of dismissal is based was 
the absence of the plaintiff for the purpose 
of admitting and denying the documents of 
the opposite party. Subsequently, the 
plaintiff made an application for restora- 
tion of the suit, alleging that he did not 
appear because a compromise had been 
arrived at betweenhimand the mortgagor. 
His application purported to be one under 
O. IX, r. 9, Civil Procedure Code, The 
present applicant (one of the defendants 
third set) objected to thesuit being restored. 
Oneofthe grounds on which he resisted the 
application for restoration was that the 
order of December 22, 1932, was not one 
under O. IX, r. 8, but under O. X, r.4, 
Givil Procedure Code, and, therefore, the 
court had no jurisdiction to restore it. The 
learned Subordinate Judge recorded a 
definite finding that he means to dismiss the 
suit under O. [X,r.8, Civil Procedure Code, 
and held that he had power to restore it 
under O, IX, r. 9. Accordingly he passed 
an order directing that the suit be restored 
under its original number on condition that’ 
the plaintiff paid a sum of Rs. 445, as 
costs to the defendants. - Dissatisfied 
with the order of thelearned Subordinate 
Judge restoring the suit the present appli- 
cant has moved this court in revision. 

His learned Advocate now argues that the 
order of the court dismissing the suit for 
want of prosecution should be deemed to 
be one under O. IX, r. 12, Civil Procedure 
Code, and, therefore, the court had no 
power torestore the suitexcept on sufficient 
cause being shown to the satisfaction of 
that court. - It is pointed out that the order 
of the court restoring the suit does not con- 
ain any finding on the question whether 
here was sufficient cause for the non-appear- 
ance of the plaintiff on December 22, 1932.. 
Tt.-is true that the learned Subordinate 
Judgehas not discussed the question as to 
whether the plaintiff was prevented by any 
sufficient cause from appearing on Decem- 
þer :22, 1932, but we are inclined to think 
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that there is no mention of this aspect of 
the case in the order of the learned Sub- 
ordinate Judge because it was not raised 
by the defendants. It seems to have been 
tacitly conceded that if the court had power 
to restore the suit, circumstances . existed 
The only 
ground on which the plaintiff's application 
for restoration seemsto have been contested 
was that the court had no jurisdiction to 
proceed under any of the rules of O. IX, 
Civil Procedure Code, the suit having been 
dismissed under O. X, r. 4. The learned 
Subordinate Judge has written an elabor- 
ate order discussing whether his order of 
December 22,1932, should be considered to 
be otherwise than an order under O. IX, 
r. 8, Civil Procedure Code. He arrived at 
the conclusion that it was an order under 
that rule and as no other point was argued 
he restored the suit without recording a 
finding .on the question whether there was 
sufficient cause for plaintiff's non- appear- 
ance. Even assuming that the defendants 
raised this questiun in the court below, 
and by an oversight the learned Sub- 
ordinate Judge did not apply his mind 
toit, we are of the opinion that, in the cir- 
cumstances of the case, it was not necessary 
for the learned Subordinate Judge to 
investigate that question. 


The nature of the order of December 22, 
1932, has been misapprehended by the 
Subordinate Judge and both the parties. 
To ascertain its real character we must 
consider the previous orders of November 
22, 1932, and December 6, 1932. Forsome 
reason whichis not apparent onthe record, 
the court considered that it would be more 
convenient ifthe parlies appeared:in person 
to admit and deny each other’s documents. 
The Pleaders of the parties were not asked 
to admit or deny the documents. No 
occasion, therefore, arose for their (the 
Pleaders’) refusal or expression of inability 
to do so. The court assumed that it had 
power to direct, without assigning any 
reason, the personal attendance of the parties. 
In our opinion it was wrong inmaking that 
assumption. Ordinarily a party’s Pleader 
or recognized agent can do everything 
which a party himself is-required to do. 
Order X, r. 4 (1), Civil Procedure Code, 
provides : 

“Where the Pleader of any party who appears by 
a Pleader or any such person accompanying a Pleader 
as is referred toin r. ¥,refuses or is unable to answer 
any material question relatingto the suit which the 
court is of opinion that the party whom he represents 
ought to answer, and is likely to be able to answer if 
interrogated in person, the court may postpone the: 


: 7 
1933, 
hearing of the suit tò a futire day and direct 
that such party shall appearin person on such day.” 

It will be observed that the power of the’ 
court under this rule isnot an unlimited one. 
It is only where the party’s Pleader or re-_ 
cognized agent refuses or is unable to. 
answer a material question that thecourt, 
can direct the personal attendance of the, 
pariy himself. Assuming that admission, 
and denial of documents amounts to a 
“material questionrelating to the suit”, the 
court should have called upon the Pleaders 
of the parties to admit and deny each 
other’s documents and if they refused or 
expressed their inability todo so, then only 
the court could direct the personal attend- - 
ance of the parties for that purpose. As 
already stated, the Pleaders of the parties 
never refused or expressed their inability 
-to admit and deny each others documents, 
No case, therefore, existed for the exercise 
by the court of its power under O. X, r. 4, 
Civil Procedure. Code. In this view the 
court's order of December 6, 1932, in pursu- 
ance of:which the plaintiff was expected to 


5. -be present on December 22, 1932, was, 


to-say the least of it, an irregular order. 
On December 22,1932, the court dismissed 
the suit, but subsequently on an’ appli- 
cation for restoration being made restored 
it, In doing so it merely revoked an 
erroneous order passed by itself. The order 
of December 6, 1932, requiring the personal 
appearance of the plaintiff, was not. a 
correct order, and that of.December 22, 
1932, dismissing the suit, was likewise not 
justified. Forthe revocation of an errone- 
ous order no sufficient cause other than the 
irregularity of the order itself need be 
considered, and the court has inherent 
power to rectify its own errors inadvertently 
committed. We have no doubt thatit was 
by inadvertence that the learned Subordi- 
nate Judge directed the personal appear- 
ance of the parties and dismissed the suit 
for non-appearance of the plaintiff. Apart 
from the inherent power of the court, we 
are satisfied that the plaintiff's application 
for restoration fulfilled all the requirements 
of O. XLVII, r, 1, Civil Procedure Code, and 
the court had ample power to review its 
order of December 22,° 1932, and it did so. 
Though the lower Court purported to act 
under O. IX, r. 9, which did not apply; it- 
could have passed the same order acting 
under s. loland O. XLVI, r. 1, Civil Pro- 
cedure Code.” In substance the order is 
correct. . This revision has no force, and is 
dismissed with costs. The record shall-be 
returned without delay. oer 
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RE 809 
~. ALLAHABAD HIGH COURT. 
Criminal Appeal Nos. 847 and 848 

of 1932. . 
Janurary 11, 1933. 
BAJPAI, J. 
REOTI—APPELLANT 
. ` . VETSUS 
EMPEROR—OPPOSITE PARTY, 

Arms Act (XI of 1878), s, 9—Penal Code (Azt 
XLV of 1860 , s.411-—Stolen. revolver - Possession of 
by accused, without licence—separate trials an 
convictions underthe two enactments, legality of— 
General Clauses Act (X of i897), s. 29—Whether bars 
the double trial—Evidence act (I of 1872), s. I14— 
Possession, of stolen property—Presumption, 

Where a person is found in possession ofa stolen - 
revolver without alicence, he can be tried under the 
Arms Act as wellas under the Penal Code and 
can be punished under both the enactments, inasmuch 
as itis not the same act or omission which constitutes 
the offence under the two enactments, Section 26, 
General. Olauses Act is no bar to the double punish- 
ment. 

- Where an article which was stolen in October was 
recovered from the possession of the accused in the 
following May, the court under s. 114, Evidence 
Act, is entitledto presume that the accused is either 
a thief ora retainer of-stolen goods -knowing'them 
to. be stolen -unless he can account for his possession 
of the goods. . ; 

_ Criminal Appeal from an order of ‘the 


Sessions Judge, Bijnor, dated July 22, 


1932, | 

. Mr. Vishwa Mitra, for the Appellant. 
The Government Pleader, for,- the 

Crown. ` 


Judgment.—This appeal is connected: 
with Criminal Appeal No. 848 and] pro-. 
pose to deliver a consolidated judgment in 
both appeals. It appearsthat Pandit Har- 
sarup, Sub-Inspector, of village Chandpur: 
was -conducting an inquiry in connection 
with a cattle theft in village Ismailpur on: 
May 2,1932. It became necessary for him 
at one stage of the inquiry to send for the’ 
chaukidar and the chaukidar was according~" 
ly sent for. There was some delay in 
the arrival of the chaukidar: and on 
questioning the chaukidar the latter replied 
that he had gone to wash his hands and 
face near-a tubewell where he came across. 
three suspicious persons who on coming to: 
know that the Sub-Inspector was in the 
village walked away from the placein a 
suspicious manner. The Sub-Inspector,: 
when he got this information, in company 
with certain villagers who were with him. 
proceeded towards the tubewell. and this 
party saw three persons going ahead’ at a dis- 
tance of about a furlong or so. These throe 
persons when asked to stop did not stop but 
wanted to run away and therefore, they 
ursued. Two ofthem were caught 


put the third increased. his speed with the 
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result that the piirsuerS also increased their 
Speed. The person who was running away 
then fired several shots athe pursuers and 
the evidence is that these shots were aimed 
on the Sub-Inspector or some other definite 
member of pursuing party. He was ulti- 
mately arrested anda loaded revolve. was 
recovered from his person. There were 
three empty and two live cartridges in the 
chambers of the revolver. This man waa 
Reoti. , 

Upon these facts Reoti, the appellant 
before me, was charged under s. 307, Penal 
Code. The gravamen of the offence go far as 


-this charge is concerned was that he fired at, 


the pursuing party and if any one of them 
had .been killed the accused would have 
been guilty under s. 302, Penal Code. The 
accused; had no licence for the said revolver 
and ‘therefore, in a separate trial he was 
charga, under the Arms Act. The grava- 
men of theoffence therein lies in the fact 
that he was in possession of an arm without 
a licence. The revolver itself has been 
proved to be stolen property and therefore 
the accused was charged in a separate 
trial under s. 411, Penal Code. The grava- 
men of the offence in connection with that 
charge liesin the fact that he was in posses- 
sion of stolen property knowing or having 
reason to believe that it was stolen. He 
has been convicted in all the three trials 
and the sentence passed upon him is four 
years under s. 307, Penal Code, one year 
‘under the Arms Act, two years under s.4i1, 
Penal Code. All these sentences have been 
< made to run consecutively, the consequence 
being ihat for facts which might to a certain 
extent be said to be parts of the same 
transaction the accused has been con- 
victed in three different trials and sent- 
. enced to an aggregate term of seven 
years. 
It has been argued before me that 
although under the law it may be permissible 
to charge him under s. 307, Penal Code, and 
one out of the other two offences, it is not 
permissible to charge him under the Arms 
Act as well as under s. 411 , Penal Code, 
and- the accused is not liable to be punish- 
ed twice inasmuch as the act or omission 
which constitutes the offence under these 
two enactments is the same and reliance is 
. placed ons. 26, General Clauses Act. I am 

unable to agree with this contention. The 
act or omission which constitutes the offence 
under the Arms Act is the possession of the 
revolver without a licence; the act or 
emission which constitutes an cffence under 
f). 411, Indian Penal Code, is the possession 
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of an article which is stolen with thé 
knowledge or belief that itis stolen. It is imi- 
material that .the article in both- cases 
happens to be a revolver. The chief ingre- 
dient of the two charges has been ex- 
plained before and the important point to 
be noted is that it is not the same act or 
omission which constitutes the offence 
under the two enactments. There is there- 
fore, no legal bar tothe two trials, one under 
the Arms Act and the other unders. 411, 
Penal Code and the accused can be punished 
in both the trials. ih; 
As to the conviction unders. 307, Penal 
Code, it is contended before me that apart 
certain defects in the prosecution 
case which will be mentioned presently the 
conviction is, not sound in Jaw. ‘The argu- 
ment is, assuming the prosecution case to 
be true, that although the accused 
did fire certain shots when he was 
being pursued, the object of firing shots 
away was not to injure anybody but. 
simply to frighten ihe pursuers and the 


object is abundantly clear by reason of. ~. e 
_ the fact that nobody was injured, ahd re- 


liance is placed upon the case of Pir Moham- ` 
mad v. Emperor (1). The facts of that 

case are different because Campbell, J 3 

laid stress upon the fact that there was no 

evidence in the case before him to the 

effect that the accused pointed his revolver ` 
in the direction of the person who was 
being pursued and in respect af whom the 
accused was charged. In the present case 
the entire evidence is to the effect that: 
accused fired shots at the Sub-Inspec- 
tor or some other definite person of the 
pursuing party. The main defect that has 
been pointed out in the prosecution case 
isthat the Sub-Inspector has exaggerated 
the case and to a certain extent has not 
given out the truth. When the revolver 
was recovered from the accused it contained 
two live and three empty cartridges and it 
is stated inevidence that the accused fired 
five times. There is thus a discrepancy 
inasmuch as the revolver contained only 
fivechambers, The Sub-Inspector explains 
it by saying that the accused had re- 
loaded the revolver twice but this fact is 
not mentioned in the First Information 
Report, I am not prepared to attach undue 
importance to this circumstance’ and to 
hold that the entire case for the prosecu- 


tion is consequently false. The result, 
therefore, is that the conviction of the 
appellant under s. 307, Penal Code 


(L) 76 Ind, Cas, 1028; A IR 1923 Lah 415; 25 Cr 
L J 308, 
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is sound and I dismiss Appeal No: 847 of- 


1932. < 

As to Appeal No. 848 of 1932 which is 
directed against the appellant’s conviction 
under s, 411, Penal Code, I have already 
repelled the legal contention on behalf gf 
the appellant and have held that s. 26, 
General Clauses Act is no bar to the ap- 
pellant being tried both under the Arms 
Act as well as under s. 411, Penal Code. 
It now remains to be seen whether the 
conviction under s. 411 is justified by the 
evidence onthe record. The facts have 
already been stated in an earlier part of 
my judgment. It has further been esta- 
blished that the revolver which was found 
in the possession of the appellant was 
stolen from Chaudhri Harbans Singh. The 
report of the theft was made on October 8, 
1931, having taken place on the night be- 
fore. The revolver was found in posses- 
sion of the accused on May 2, 1932. It is 
however, argued on behalf of the appellant 
that there is no evidence that the accused 
knew or had reason to believe that the 
revolver was stolen property. Evidence 
of a positive character fixing knowledge 
or belief in an accused under circumstances 
similar tothe present is extremely difficult 
to produce andthe court has to rely upon 
certain presumptions. In the present case 
the article was stolenin October and it was 
recovered from the possession of the accused 
in May. Therefore, regard being] had to 
s. 114, Evidence Act, I am entitled to pre- 
sume that the accused is either a thief or 
a retainer of stolen goods knowing them to 
be stolen unless he can account for his 
possession. It istrue that it is not possible 
to saythat the distance of time between 
October and May isso short that sucha pre- 
sumption must necessarily arise, but where 
the accused has not been able to account for 
the possession of an article which is not 
easily obtained-in market without due 
caution, a presumption such as: mentioned 
by me can arise. I am therefore of the 
opinion that the accused was rightly convict- 
ed under s. 411, Penal Code. I dismiss Ap- 
peal No. 848 of 1932. 

The aggregate amount of the sentences, 
if they are made to. run consecutively, is 
seven years. Under s. 397, Criminal Pro- 
cedure Code, I direct that the sentences under 
s. 411, Penal Code, and under s. 307, Penal 
Code, shall run concurrently together and 
with the previous sentence under the Arms 
Act. i 

N, Appeal dismissed. 
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PATNA HIGH COURT. 

Second Civil Appeal No. 122 of 1929. ' 
February 7, 1933. 

WORT AND FAZAL Aut, Jd. 
Fira JIBANRAM-RAMCHANDER— 

PLAINTIFFS—A PPELLANTS 

Versus j 
SAGARMAL KHEMKA—DEFENDANT 
RESPONDENT. 

Contract Act (IX of 1872), s. 60-—Appropriation—~ 
Creditor and debtor—Debtor's optionto appropriate 
Debtor failing to appropriate—Creditor’s power to 
appropriate in any manner before suit—Running 
accounts—Appropriation, question of, if arises. 

Under s. 60, Contract Act, as between a creditor 
and debtor, the debtor in making payments may 
appropriate the payment in what manner he likes and, 
failing such appropriation the creditor may appro- 
priate. He may in addition appropriste payments 
towards debts which would otherwise be barred by 
limitation. When the creditor treats the account as a. 
running account, the question of appropriation does 
not arise. In sucha case it is assumed as a matter of 
law thatthe payments would go towards thé earlier 
items in the account. 


Second Civil Appeal from original order 
of the Additional Sub-Judge, Bhagalpur, 
dated February 28, 1929. P 

Messrs. S M, Mullick, K. P. Sukul and 
S.C. Mazumdar, for the Appellants... 

Messrs. Kurshed Husnain and. Jadubans 
Sahay, forthe Respondent. 

Wort, J.—This is the plaintiffs’ appeal 
in an actionin which they claimed a sum 
of Rs, 7,144-11-0, as the balance of anac- 
count. The learned Subordinate Judge 
coming to the conclusion that the greater 
part of this account was barred by limitas. 
tion gave judgment to the plaintiffs for a 
sum of Rs. 33-146. ‘The facts are these. Up 
to the year 1977, Sambat, the defendant in 
this action was a member of a firm with 
his brother, but in that year separated from 
him. Inthat year a balance of the account 
was struck as between the plaintiffs and 
the two brothers and a sumof Rs. 4,100, 
being the principal and interest, was found 
to be due, and the defendant signed a roka 
for the amount taking upon himself alone 
the liability. {Thereafter the defendant 
himself hadanumber of transactions with 
the plaintiffs which resulted, according to 
the plaintiffs’ case,in the sum which I have 
stated to be due on the balance of ac- 
counts, f 


Before the learned Subordinate Judge a 
number of questions were raised by the 
defendant. He denied the roka; he denied 
that the sum on the roka was due. This 
question has been decided by the learned 
Subordinate Judge against the defendant. 
and no question thereon arises before us, 
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The other substantial point raised bythe 
defendant in the action was that the greater 
partof the claim was barred by limitation. 
The plaintiffs met that by contending first 
that. there had “been an acknowledgment 
within the meahing of 5. 19 of the Limita- 
tion Act, and secondly by alleging that there 
had been i an appropriation in such ‘circum- 
stances as to save limitation. The first 


matter was decided against the plaintiffs. 


as was thesecond. The only question which 
comes up for our determination is whether 
there has been an appropriation by the 
plaintiffs saving limitation. The law in 


this respect is clear and is provided by s. 60° 


of the Contract Act. As between a creditor 
and debtor, the debtor in making payments 
may appropriate the payment in what 
“manner, he likes and failing such appropria- 
tion the creditor may appropriate. It is 
important to note thatin addition he may 
appropriate payments towards debts which 
would otherwise be barred by limitation, 
The learned Subordinate Judge in coming 
toa. conclusion against the plaintiffs has 
arrived at his decision partly on the evi- 
dence-‘before-him and partly upon his judg- 
‘ment on what the accounts themselves 
` showed after an analysis of those accounts 
as they were produced- before him. [His 
Lordship considered the evidence and pro- 
ceeded:] It is/clear law, and there is abun- 


dant authority in support ofthe proposi- ` 


tion, that a creditor may appropriate even 
to the last moment. Now assuming for the 
moment that the balance has been struck as 
between the advances made and the sums 
. paid on account of those advances subsequent 
to the year 1977. Sambat, there was nothing 
in law to- prevent the plaintiffs, before they 
brought the suit or even at a later date, to 
alter those books’ in. order to make the ap- 
propriation against the earlier debt. Further 
in this--confiection, as I have indicated, one 
of-the. contentions of Mr. Kurshed Husnain 
was that. the roka of Rs. 4,100 constituted 
a-separate debt anda separate transaction. 
Eroi the books as they appear, itis clear 
‘that what has happened is this. In theyear 
1977 Sambat the plaintiffs taking the sums 
owing to them by the defendant -struck the 
“balance at Rs. 3,748-3-0 which adding the 
interest, made a total of Rs. 4;100. 

There has been a mistakein the books by 
not including the sum of Rs. 356-13-0 as the 
‘amount of intérest but in the books them- 
- selves this correction was subsequently 
made: Now without the interest the balance 
‘of Rë: 3 143-3- 0 was carried: ‘forward to, ithe 
“year 1918: Sambat... In that year. ‘advances 
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amounting to Rs. 1,080 were made. There 
was also a payment of a like amount by. 
the defendant. The balance of those amounts 
together withinterest left a debit balance. 
against the defendant of Rs. 4,672-3-0 and 
that again was carried forward to the year 
1979 anda similar procedure adopted in 
making up the account for that year. What. 
is clearfrom that is that the plaintiffs had 
treated this as a running account. In those 
circumstances there isno question of appro- 
priation. It is assumed as amatter of law, 
that the payments would go towards the 
earlier itemsinthe account. But assuming. 
for the moment as is contended by Mr. 
Khurshed Husnain that this did not consti- 
tute a running account, the method of ac- 
counting adopted by the plaintiffs quite 
clearly amountsto an appropriation in law 
and as they have appropriated as is clearly- 
seen’ from the accounts, the debt which 
would otherwise be barred by limitation has 
been saved from limitation and the plaint- 
iffs are entitled torecover the balance. 

The only question that remains is the ques- 
tion of interest. The learned Subordinate 
Judgehas come to theconclusion that by 
agreement interest was payable at the 
rate of 9annasper cent. per month, he has 
also decided that compound interest was, 
-payable. As regards the latter Mr, Sushil. 
Madhab Mullick on behalf of the plaintiffs. 
gives up his claim. Inthe result, therefore, 
the plaintiffs are entitled to the balance of 
their account as regards the principal 
amounting te Rs. 4,133-14-6 together with, 
simple. interest at the rate of 9 annas per 
cent. per month up tothe date of the plaint 
and atthe rate of 6 per cent. per annum 
thereafter up to the date of realization. The 
appeal. must therefore be allowed with 


throughout. The cross-appeal is . not 
pressed and it is dismissed. ; 
Fazi Ali, J.—I agree. 
NA. Appeal allowed. 
ALLAHABAD HIGH COURT. 


Crimin al Revision Petition No. 735 of 1932, 
: December 21, 1932. 
BAJPAI, J. 
SATN ARAIN PANDEY—Accusen — 
~ ÅPPLIOANT 
versus 
EMPEROR— Opposite Party, 
Penal Code (Act XLV of 1860), s. 804-A— Criminal 
liability{under—When can be imposed—Deuth should 


be direct result of rash and negligent act of 
accused, 


“1938 


“To impose criminal liability under s. 304-A, 
Penal Code, it is necessary that the death 
should have been the direct result of a rash and 
negligent act of the accused, and that act must 
be the proximate and efficient cause without the 
intervention of another's negligence. It must be 
the causacausans, it ig not enough that it may 
have the causa sine qua non. Emperor v, Omkar 
Ram Partap (1), relied on. $ 

Where asthe result of a collision of certain motor 
vehicles the occupant in one of them was thrown 
away and killed: ` 

Held, that in order to impose a criminal liability 
on thedriverit must be found as a fact that the 
collision was entirely or at. least mainly due to 
the act ofthe driver and in the absence of such 
8 finding his conviction could not be-upheld. 

Criminal Revision Petition from an order of 
the Sessions Judge, Benares, dated August 
10, 1932. oe 

Messrs. P. L. Banerji and Kedar Nath 
Sinha, for the Applicant. 
“The Assistant Government Advocate, for 


the Opposite Party. 


. Judgment.—The accused-applicant was 
convicted by a learned Magistrate under 
s. 304-A, Indian Penal Code and sentenced 
to six months’ rigorous imprisonment and a 
fine of Rs. 100.: The. conviction and sent- 
ence were, confirmed in appeal by the 
learned Sessions Judge. Thefacts are that 
the accused was driving a motor lorry 
No. 1064 from Mirza Murad to Benares. 
‘Another lorry No. 1034 was coming in the 
opposite direction from Benares to Mirza 
Murad. There was then a collision as a 
result of which a woman in lorry No. 1064 
fell out, received injuries on the head and 
died. Near ahout the time of this collision 
there was another lorry going in front of 
‘lorry No. 1064 and there was further a 
small car which had passed just about that 
time. The natural consequence of all these 
four vehicles passing onthe road at about 
thesame time was thata cloud of dust had 
gathered, and visibility was very dim. 

It has been argued before me- that the 
death ofthe woman cannot be attributed 
directly to any action of the accused and 
there is nofinding by the court below to 
that effect. What the lower Appellate Court 
has found definitely is that the accused was 
driving too fast considering the lack of 
visibility, and that this act of driving too 
fast was rash and negligent. This, to my 
mind, is not.enough to fix a criminal liability 
on theaccused. The death of the woman 
was due to the collision and unless the courts 
below findas afact from the evidence on 
the record which, it must be conceded, in 
the present case is very conflicting, that the 
accused was responsible for the collision, 
his conviction under s, 304-A is not legally 
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sustainable. The learned Counsel on he- 
halfof the applicant has relied on the case 
of Emperor v. Omkar Ram Partap (1), and I 
am ofthe opinion that the law has been 
laid down correctly in that case. Ib was held 
that to impose criminal liability. under 
s. 304-A, Indian Penal Code,it is necessary 
that the death should have been the direct 
result of arash and negligent act of the 
accused, and that act must be the proximate 
and efficient cause without the interven- 
tion of another’s negligence. It must be the 
causa causans ; itis not enough that it may 
have the causa sine qua non. It is coticeded 
that ifon account of the fast driving of,the 
applicant the woman had been by reason of - 
a jerk thrown out of the lorry and killed op: 
if some pedestrian in the way had: been 
knocked down and killed, the applicant - 
could have been legally convicted under. 
s. 304-A. But in the present case the death 
of the woman was due to the collision and 
in order to impose a criminal liability on 
the accused it must be found asa fact that 
the collision was entirely or at Jeast mainly 
due tothe act of the applicant and there 
being no such finding by the lower Appellate 
Court his conviction cannot be sustained. 
I am, therefore, of the opinion that so far as 
the evidence in the present case goes it is not 
sufficient to establish that the accused was 
wholly or mainly responsible for the colli- 
sion, The result is that I allow this appli- 
cation, set aside the conviction and sentence 
and direct that the accused be forthwith 
set at liberty and the fine, if paid be 
refunded, 
N.-A 


‘ Appea! allowed, 
(1) 14 Bom. LR 679. 


ene 


PATNA HIGH COURT. 
Second Civil Appeal No. 1516 of 1930, 

: March 31, 1933. z 
MOHAMMAD NOOR, J. 
RAMDEYAL MAHANTI AND OTHERS 

—PLAINIIFfS - APPELLANTS ` 

, versus ` - g 
PITAM BOURI - DEFENDANT—RESPONDENT., 
Landlord and tenant—Raiyat ousted from holding — 
Third person cultivating land—Landlord obtaining 
surrender—Suit for ejectment by landlord —Maintain- 
ability of —Civil Procedure Code (Act V of 1908), 8. 100 

—Second Appeal—Alternatwe case, if can be setup, 

_ A ‘certain holding was brought to sale in 1901 by A 
who purchased it himself, and though there was-a ' 
formal delivery of possession in favour of A, in fact B 
yemained in possession. In 1911 A was recorded as 
a raiyat of the holding while B was recorded as an 
under-raiyat under him. In 1925, A's sons surrender- 
ed the holding to the landlord who instituteda guit 
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for ejectment of B describing him as an under-raiyat 


of A's sons who had no right to continue on the 


holding after the surrender: 
ı Heid, that as there was nothing to show that the 
sale in 1901 was ever recognized by the landlords or 
that the landlords ever recognized A or his sons to 
be their raiyats, there was nothing in 1925 for A’s 
“heirs to surrender in favour of the landlords and that 


the suit should be dismissed. : 
| ‘When a raiyat is ousted from the holding and a 


third person comes to cultivate the land and continues 
cultivating it for a period of twenty-five years, the land- 
‘Jord cannot after obtaining a surrender from the old 
raiyat, bring a suit to oust the new one on the ground 


of his being a trespasser. $ 
A party cannot be allowed to set up an alternative 
pasei second appeal when he finds that his case 
“hasbeen disbelieved by the lower Court. 
-* Second Civil Appeal from appellate decree 
of the Sub-Judge, Purulia, dated August 12, 
` 4980.5" 
ps aM. R.S. Chatterji, for the Appellants. 
+ eMr:S. C. Mazumdar, for the Respondent. 


* Judgment.—This appeal arises out of 
an ejectment suit. The plaintifis-appellants 
are the landlords of the village. There was 
a holding in that village belonging to the 
father ofthe defendant Pitam Bouri. It 
appears that some time in 1901 one Raghu- 
nath Sarangi brought this holding to sale 
and purchased it himself. The learned 
Subordinate Judge has held that though 
there was a formal delivery of possession in 
favour of Raghtnath Sarangi in fact the 
Bour: contiuued in possession of the land. 
During the course of the settlement opera- 
tions in 1911 Raghunath Sarangi was re- 
corded as a raiyat of the holding, while 
the defendant was recorded as an under- 
raiyat under him. In 1925 the sons of Raghu- 
nath Sarangi surrendered the holding to 
the landlord and the landlord instituted the 
present suit for ejectment of the defendant 
describing him as the under-raiyat of the 
Sarangi who had no right to continue on the 
land after the surrender. 

The trial Court decreed the suit. On 
appeal the learned Subordinate Judge has 
dismissed it. The plaintiffs have preferred 
this second appeal.- The finding of fact 
which as I havealready stated, is that 
Raghunath Sarangi never obtained posses- 
sion of the land on the basis of his purchase 
in the year 1901. On that finding the 
learned Subordinate Judge Has held the 
suit to be barred .by limitation. The Advo- 
cate for the ‘appellants however, contends 

. that’ the adverse possession of the Bouri as 
against the Sarangi cannot be of any avail 
to the former after the holding has been sur- 
rendered. The right of the landlord to re-enter 
accrued after the surrender. The Sarangi 
having once purchased the holding and-got 
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a formal delivery of possession became the 
raiyat of the landand assuch, was entitled 
to surrender it. This argument, though 
plausible, has in my opinion no substance 
in it. The position is very simple and, 
before I come to deal with it, it will be 
desirable to clear up one or two points which 
will arise later on in discussing the law to, 
be applied on the facts found by the lower 
Appellate Court. : 

Up till the year 1910 the tenancy law in 
force in the district of Manbhum was Act 
X of 1859. That Act does not deal with the 
question of the transferability of the hold- 
ing. It has been held in some cases that the 
occupancy right as contemplated in that Act 
was a personal right not liable to be trans- 
ferred. There are, however, observations in 
a Full Bench decision of this court in 
Sheoraji Kuer v. Dhani Mian (1) to the effect 
that the law as io transferability of the 
occupancy holding under Act X of 1859 was 
exactly the same as is now under the 
Bengal Tenancy Act. Itis needless how- 
ever for the purpose of this case to discuss 
the effect of transfer of an occupancy hold- 
ing with or without the consent of the land- 
lord and how far such a transfer “was 
effective as between the transferor and the 
transferee. The position as found by the lower 
Appellate Courtis that Raghunath Sarangi 
brought the holding to sale, purchased it him- 
self, obtained a formal delivery of possession 
of it, but the judgment-debtor continued in 
possession of it in spite of that sale, Though 
no doubt formal delivery of possession is effec- 
tive against the judgment-debtor and the 
auction-purchaser must be taken to have ob- 
tained possession,yet the fact remains that he 
the Sarangi failed to hold possession of-the 
holding andthe old raiyat c.ntinued in 
possession. In effect, therefore, the Bouri 
continued to be the raiyat of the village. 
Whatever right the Sarangi might have -ob- 
tained by virtue of the court sale was lost 
by efflux of time and if the Bouri lost’ the 
holding by the sale he regained it by con- 
tinuous possession. ` 

Mr. R. S. Chatterji has contended that 
immediately after the sale and delivery of 
possession the Sarangi became the raiyat 
of the village and continued to be so till the 
surrender. This point has, as a matter of 
fact, been answered in the negative by the 
learned Subordinate Judge who has held 
that the landlords have not produced any 
paper to show that they ever recognised the 

(1) 75 Ind. Cas, 794; A, LR, 1924 Pat. 1: 4 P.L. 
is 581; L Pat L. R. 402; (1923) Pat. 305; 3 Pat 1 

.B,. 


Ps 
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Sarangi to be their ratyat or that the Sarangi 
ever paid rent to the landlords. In the ab- 
sence of any evidence to the contrary, and 
applying the general law prevailing in the 
year 1901, one must assume that the holding 
was an ordinary non-transferable holding: 
and assuming that sucha transfer was per- 
missible with the consent of the landlord 
there is nothing to show that in this case 
the sale was ever recognized by the landlords 
or that the landlords ever recognized the 
Sarangi to be their raiyat. This being thé 
case there was nothing in 1925 for the heirs 
of the Sarangi to surrender in favour of the 
landlords. Nobody can surrender what is 
not possessed by him. 

Assuming that by obtaining formal pos- 
session the Sarangi became the raiyat of 
the land the difficulty that would arise 
against the plaintiffs is this. If the landlords 
recognized the Sarangi to be their ratyat 
and thereafter he failed to obtain possession 
of the holding and the old raiyat adversely 
to the new one continued to be in possession 
of the holding,the possession of the old raiyat 
will not only be adverse to the new raiyat 
but also adverse to the landlord. A tenancy 
right may be obtained by adverse posses- 
sion and a raiyat may lose his right by the 
operation of law. It is argued that there 
was no provision for abandonment of the 
holding under Act X of 1859, but it is not 
a case of abandonment. The question re- 
mains that if a raiyat is ousted from the 
holding and a third person comes to culti- 
vate the land and continues cultivating it 
for a period of twenty-five years, can the 
landlord, after obtaining a surrender from 
the old raiyat, bring a suit to oust the new 
one on the ground of his being a trespacser? 
In my opinion, he cannot. It is, however, 
not necessary to pursue this matter further, 
as this was not the basis of the plaintiffs’ 
suit. The plaintiffs’ suit was based on the 
ground that the defendant was an under- 
raiyat of the Sarangi and was consequently 
a trespasser after the surrender. That story 
has been disbelieved by the lower Appellate 
Court and the plaintiffs cannot be allowed 
in this second appeal to set up an alterna- 
tive case, namely, that if the defendant was 
not an under-raiyat he was a trespasser 
against the raiyat; and that the plaintiffs’ 
right to bring the suit accrued on the ter- 
mination of the tenancy by surrender in the 
year 1925. 

The learned Advocate for the appellants 
has relied upon the Record of Rights wherein 
it’ has been stated that the defendant was.an 
under-raiyat, but, as has heen pointed out 
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by the learned Subordinate Judge, the 
presumption of the correctness of the record 
has been rebutted. It appears that during 
the settlement operations both the Bouri and 
the Sarangi claimed adverse to each other to 
be the raiyat and the settlement authorities 
recorded the Sarangi to’ be the raiyat and 
Bouri to be the undér-raiyat. This entry 
was obviously wrong. In my opinion on the 
finding of fact arrived at by the learned 
Subordinate Judge the appeal fails and 
is dismissed with costs, 

NA. 


Appeal dismissed, 


at 







ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 433 of 1931, 
December 7, 1932. ie 
IQBAL AHMAD AND Kiscu, JJ. * 
NAND RAM - PLAINTIFF—APPELLANT 
VETSUS 
Seth PURSHOTAM DAS AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 55 (2)— 
Dispossession of purchaser of property—Duty of 
seller torefund price of property sold—sale deed— 
Indemnity clause—When deemed to be exhaus- 
tive 

In the absence of a contractto the contrary, the 
seller ig under a statutory obligation to refund to 
the purchaser the price of the property sold, if the 
purchaser is, because ofthe defect in the title of 
the seller, dispossessed of the property. The con- 
tract tol the contrary need not be express and may 
be implied from the terma of the sale: deed, but 
in order to exclude the operation of the statutory 
liability of the vendor, a contract, convenant or agree- 
ment must so clearly be inconsistent with the sta- 
tutory rules as to lead to the inference that it had 
been made to qualify the generality of the law. 

A sale deed contained a covenant tothe effect that 
the vendee should be indemnified if acldim was to 
be preferred by a co-sharer or partner of the vendors, 
The reversioners instituted a suit as aresult of 
which the vendees were dispossessed from:the prop- 


erty : 

Held, that the indemnity clause was not exhaus- 
tive of all the contingencies; in which the vendee 
could be entitled to recover the sale price:+ from the 
vendors, and that there was nothing in the sale 
deed to show that the vendee had not the right to 
recover the sale price in the event of being depriv- 
ed of the property owing to the claim of a person 
other than a partner or cosharer of thé | vendor’. 
Bhagwati v Banarsi Das ‘2), relied on, Guru Prasad 
Das v. Narendra Narain Maity (1), not followed. 

Second Civil Appeal from the decision of 
the Sub-Judge, Pilibhit, dated February 5, 


1931. . 
Mr. P. L. Banerji, for the Appellant. `. 
Messrs. G. S. Pathak and Kishan Lal, 


for the Respondents. 


Judgment. — This. is a plaintiff's ap- 
peal and arises out of a suit for recoye-y 
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Of Rs. 1,848-4-0. The defendants sold cer- 
tain immovable property to the plaintiff- 
appellant for a sum of Rs. 1,000. The prop- 
erty sold originally belonged to a man nam- 
ed Bishan Dat and, on his death, his widow 
and his daughter sold the property to the 
defendants. The defendants, as already 
stated, sold the same to the plaintiff-appel- 
lant. After the death of the widow and 
the daughter the reversioners of Bishan 
Dat filed a suit for possession of the prop- 
erty against the plaintiff-appellant on the 
prone that the widow and the daughter 
ad only a life estate in the same and that 
_ on. their death, the reversioners became en- 
titled 10 possession of the property. That 
_suit was contested by the plaintiff-appellant 
‘but was decreed. Plaintiff then brought 
‘the suit giving rise to the present appeal 
- `. for ‘recovery of the sale consideration with 
“interest and for the costs that he had in- 
curred in the litigation with the reversion- 
ers. The defendants resisted the suit on 
the ground that under the terms of the sale 
deed executed by them in favour of the 
plaintiff they were not liable, in the events 
that had happened, to refund the considera- 
tion to the plaintiff and that the plaintiff 
was not entitled to recover the amount spent 
by him in the litigation with the reversion- 
ers. These conditions were overruled by 
the trial Court. That court, however, did 
not award to the plaintiff interest at the 
rate claimed by him but allowed interest 
by way of damages at the rate of 6 per cent. 
per mensem and passed a decree in the 
plaintiff's favour for a sum of Rs. 1,609-4-0. 
On appeal by the defendants the lower Ap- 
pellate Court held that, having regard to 
the terms of the sale deed executed by the 
defendants, the defendants were not liable 
to refund the sale consideration to the 
plaintiff though the plaintiff lost the proper- 
ty sold as the result of the decree passed in 
favour of the reversioners. In support of 
this conclusion it placed reliance on the fol- 
lowing indemnity clause contained in the 
sale deed : | - 


“If any partner or cc-sharer of ours shoul i 
and make a claim and the whole or a mare clits 
property sold goes out of the possession of the ven- 
dee or if some money is found to be payable and 
the vendee is obliged to pay it the vendee Would be 
entitled to recover that an ount together with costs 


Pee scan from our persons-and Property of every 


It held that as the reversioners were neither 
the partners nor co-sharers of the defend- 
ants the p!aintiff had not the right to re- 
cover the sale consideration from the de- 
fendants. It repelled the contention of the 
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plaintiff that the liability of the defendant 
arose under s. 55 (2), Transfer of Property 
Act, on the ground that in ihe present case 
there was: 
“a contract to regulate the relations of the parties in 
case the vendes be dispossessed and that contract is 
that the vendors would he liable, if a partner ora 
co-sharer of the vendee dispossess the. vendee,” 
and that 
“the very fact that the parties chose to mention the 
particular cases in which the liability of the vendor 
arose issufficient to indicate that the lability of the 
vendor was to be confined to those cases " 
and to no others. In arriving at this con- 
clusion the lower Appellate Court was mainly 
guided by the decision of the Calcutta High 
Court in Guru Prasad Das v. Narendra 
Narain Maity | Ind. Cas. 361 (1). In that 
case it was held that, where by the terms ofa 
sale deed the vendor is made liable to refund 
the. purchase money in the event of the 
dispossession of the vendee “by the vendor, 
his heirs or representatives” the vendor is 
not liable to refund the purchase money if 
the vendee is dispcssessed by a person 
“claiming under a title paramount”. We 
are unable to agree with the lower Appel- 
late Court. Section 55 (2), Transfer of Prop- . 
erty Act, is expressed in terms of a very 
absolute and clear character. It provides 
that, in the absence of contract to the con- 
trary, the seller shall be deemed to contract 
with the buyer that the interest which the 
seller professes to transfer to the buyer 
subsists and that he has power to transfer 
the same. It is clear therefore, that in the 
absence of a contract to the contrary, the 
seller is under a statutory obligation to re- 
fund to the purchaser the price of the 
property sold, if the purchaser 1s, because. 
of ihe defect in the title of the seller, dispos- 
sessed from the property. The question for 
consideration, therefore, is, was there “a 
contract to the contrary” in the present 
case, or in other words, is there any- 
ing in the terms of the sale deed execut- 
ed by the defendants to restrict or wipe 
out the. aforesaid stutatory obligation 
of the defendants? It is argued on 
behalf of the defendants that the clause 
in the sale-deed quoted above should be 
construed to mean that the parties had 
contracted that the defendants would be 
liable only if some one who was their 
partner or co-sharer laid aclaim io the 
property, and in no other cases. We 
cannot agree with this contention. If the 
covenant in the sale deed does not con- 
stitute “a contract to the contrary” with- 
in the meaning of s. 55, Transfer of 
Property Act, the defendants are undoubt- 
(1) 1 Ind Ogs. 361, 
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contrary need, not be express and -may 


"be implied from’ the terms of the sale deed, - 
in order “to 


but it is well settled that, 
exclude the operation of ‘the ` statutory 
liability of the vendor a contract, coven- 
ant or agreement must so clearly be 
inconsistent. with the statutory rules as to 


lead to the inference that it had-been made 


to qualify the generality of the iaw. 

It has to be seen whether this was sə 
in the present case. The contract, no 
doubt, as contained in the deed, provides 
for the right of the vendee to be indem- 

nified in the event of aclaim being pre- 
‘ferred by a co-sharer or partner “of the 
vendors, but the clause is not, in our judg- 
ment, inconsistent with the statutory rule 
which provides for the liability of vendors 
even in other cases. There is nothing in 
the saledeed io indicate that the 
plaintif had not the right to recover: the 
sale price in the event “ot being deprived 
of the: property owing to the claim of a 
person other than a partner or co-sharer 
‘ofthe vendors. To interpret the indemn- 
ity clause in the way that it has been 
interpreted by the lower Appellate Court, 


one would have to read into the clause’ 


some such words as “the vendors shall be 
liable in no other cases” and there appears 
tò us no justification for doing so. The 
clause in the sale deed is not exhaustive 
of all the contingencies in which the plaint- 
iff could be entitled to recover the sale 
price from the vendors. In the words of 
their Lordships of the Privy Council the 
clause was by way of 

“an additional safeguard, it may have been a thing 
suggested by the parties to cover contingencies 


which were not yet wholly foreseen ; vide Bhagwati 
v. Banarsi Das (2)” 


but it does not in any way restrict the 
statutory obligation of the vendor pro- 
vided for by s. 55 (2), Transfer of Property 
Act. The contrary view, no doubt, appears 
to have been taken in the case of Guru 
Prasad Das v.Narendra Narain Maity (1), 
referred to above in which a clause simi- 
lar to the clause to be found in the sale 
deed in the plaintiff's favour was con- 


strued by the learned Judges as amount-. 


ing to a contract absolving the vendor 
from the statutory obligation imposed 
on him by s. 55 (2), Transfer of 
Property Act. No-reasons have been as- 


(2) 103 Ind. Cas. 687;-A IR 1928 PO 98:55 IA 
130; 50 A 371, 26A LJ 550; 47 OL J 539; 30 Bom. 
Eai 32 Q W N 705; SMU J 689; 28'L W 150 

i ` ; 
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edly liable in the present case to answer 
the plaintiff's claim. The contract to the’ 
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signed by the learned Judges in support , 
of the conclusion arrived at by them and, 
for the reasons that we have given above, f 
we, with all respest, are unable to agree 
with that decision. We hold, therefore, 
that the plaintiff- was entitled to a de- 
cree for refund of the sale price with 


‘interest at the rate allowed to him by the 


trial Court. It has been stated above that 
the plaintiff was also granted a decree for 
the costs incurréd by him in the suit filed 
by the reversioners. Those costs were in- 
curred by the plaintiff in defending the 
title of his vendors, the present defend- 
ants, and, therefore, the vendors were 
clearly liable for ‘the ‘same. For the rê- 
asons given: above we allow this appeal: 
set aside the decree of the lower Appellate: 
Court and restore the decree of the trial’ 
Court with costs in all courts, including 
in this court fees on the higher scale. 
NA. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Criminal Revision eee eens No. 118 of 
1932 


November 30, 1932. 
FERRERS, J. C., AND Å STON, A.J. C. 
VARUMAL LAHRUMAL —APPLIOANT 
versus 


EMPEROR - Opposite Party. . 

Criminal Procedure Code (Act V of 1898), 3. 489— 
Interference by High Court in pending’ proceedings, 
when proper—Tests—Charge not disclosing any offence 
—Quashing of conviction. 

The High Court will asa rule allow proceedings 
to goon and take their course in the lower Court 
and will not interfere with a pending proceeding 
even though irregularly conducted, unless there is 
an exceptional ground for interference. A safe and 
practical test to determine if the High Court would 
interfere is to eee whether a bare statement of the ~ 
facts of thecase without any elaborate argument 
would suffice to persuade the High Court that the 
case was a fit onefor interference. Choa Lal Das v. 
Anant Prasad (1), relied on ` 

Where a person has ‘been charged’ with an offence 
but the charge doesnot disclose any offence, the 
only cour-e. ia the circumstances is to: set aside the 
charge and quash the proceedings, 


Criminal Revision Application against an 
order of the Full Bench Magistrates, 
Karachi. 

Mr. Jissaram Banas, for the Appli- 
cant. 

-Mr. C. M. Lobo, for the Crown. 

Mr. Gurdassing Jotsing, for the Opponent, 

Judgment. —This is an application 
under s. 439, Criminal Procedure Gode 
against the order of the Full Bench Magis- 
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trates, Karachi, framing a charge against 
the accused under s. 420, Indian Penal 
Code. The facts briefly . are that certain 
partnership disputes between three partners 
were referred to the arbitration of a single 
arbitrator, Mr. Kimatrai. On November 3, 
1931, the arbitrator made an award. Under 
the award one of the partners, Harchandrai, 
wasto pay Rs. 3,300 to another partner 
named Varumal; another partner Chella- 
ram wasto pay Rs. 1,300 to Varumal in 
instalments payable at various dates at 
some distance from the date of the award 
and the remaining partner Mulchand had to 
pay Varumal Rs. 800, Rs. 400 immediately 
and the balance after four months. 
Varumal had to contribute Rs. 1,125 as 
his share of the indebtedness but as 
consideration for his becoming liable for 
allthe debts of the firm he was given 
Porm teeion to spend Rs. 1,125 on him- 
self. 

Sincethe debts ofthe firm amounted to 
Rs. 6,400 the result of the award was that 
Varumal was within two months to 
receive Rs. 3,700 from his. partners he was 
topay debts amounting to Rs. 6,400 
and under the award he had to show receipts 
for the debts to his partner, Harchandrai 
the complainant inthis case, within two 
months. The award provided thatif any 
creditor took action against the partners other 
than Varumal, Varumal had to compensate 
them for anyloss which they sustained. 
The award asstated above, was made on 
November 3, 1931 and Harchandrai, the 
complainant, on the same day had “he 
award filed in Court. He duly paid the 
sum of Rs. 3,300 to Varumal the accused 
but by February 29, he had received no 
receipts from the accused. He thereupon 
filed a complaint under s. 409, Indian Penal 
Code, against Varumal, Chellaram and 
Mulchand. The learned City Magistrate 
dismissed the complaint against Chellaram 
and Mulchand, the only allegation against 
these men being that the complainant suspe- 
eted that they were in league with Varumal 
andthe Magistrate issued process under 
s. 409 against Varumal. On April 11, 
1932, the complainant Harchandrai filed 
another complaint which he described 
as being in continuation of his first com- 
plaint, charging Varumal with an offence 
under s. 420. In this complaint he stated 
< that since his first complaint Varumal 
had paida number of creditors, but that 
he had committed theoffence of cheating. 
Process was issued against the accused 
for cheating and-the case proceeded, before 
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the Bench of Magistrates. On July 26,1932,- . 
the court framed a charge against the 
accused under s. 420, Indian Penal Code, 
Against that order the accuséd has ¢omesx-. 
to this court in revision. It is contended by. « 
him that he has committed no offence and 
that no grounds for framing a charge. 
against him weremadeout, It has been” ^ 
pointed out in Choa Lal Das v. Anant’ . 
Pra ad (1), that the High Court will as a” ` 
rule allow proceedings to go on and take- 
their course in the lower Court and will not 
interfere witha pending proceeding even. - 
though irregularly conducted, unless there, `: 
is an exceptional ground for interference. | 
There isa tendency which is sometimes 
noticeable forparties tocome to the High -- 
Court in revision with a request for-in- 
terference in pending proceedings) The 
request at times is nothing more than an 
application tothe High Court to under- 
take work which should be performed by 
the Magistrate and in the great. majority . 
of cases such applications only result 
in a grievous waste of publictime anda 
wholly unnecessary and uncalled for 
delay inthe disposal of the case in which - 
revision is sought. The principle laid down 
in Choa Lal Das v. Anant Prasad (1) is, I 
think, very sound and it seems to me a.: 
pity thatthis decision is not more consis-, 
tently followed. 

In the present case the evidence shows 
that therewas a partnership dispute pend- 
ing an award. Under s. 15, Arbitration 
Act, the award was enforceable as if it + 
were a decree. Generally speaking, a High ` 
Court would not investigate whether pend- 
ing proceedings ‘were ofa criminal or a 
if the inquiry involved 
lengthy arguments. But a safe and 
practical. test was laid down in Choa Lal : 
Das v. Anant Prasad (1) and ‘that was 
whether a bare statement of the facts of the 
case without any elaborate argument. would 
suffice to persuade the High Court that the 
case wasa fit case for interference. In the 
present case I am ofopinion that a bare 
statement of the facts is sufficient. The 
charge which thelower Court has framed 
is as follows; 

“That youon or about the third day of November 
at’ Karachi cheated the complainant by taking 
Rs 3, 300as per award and not acting according to 
the award.” : 

The charge inmy opinion discloses no 
criminal offence. It contains no allegation 
that the accused acted dishonestly or that 
he deceived the complainant. There is merely 
the bare statement that the accused cheated 

Q) 25 0233. : 


. case had they believed 
or thatstatement which appears on 


a 


' been addressed to us; I think 
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. -by receiving’ a sum under an award and 


‘not acting in accordance with the award. 


= That is. not the-offence of cheating. That 
“being “so0ib seems to me idle to go through 


-the evidence atid speculate what charge 
the Magistrates might have framed in the 
this statement 
the 
record. It isalso in my opinion unrea- 
sonable that we should consider what 
charge might have been framed if a 
different complaint had been made in res- 


` pect of a different sum of money as we were 


asked at onetime todo during the course 
ofthe arguments. The accused has been 
charged with anoffence and thecharge does 
not disclose any offence. It seems to me that 


_ the’only course inthe circumstances is tọ 


set aside the charge -and quash the pro- 
ceedings. From the arguments which have 
there are 
sufficient grounds for believing that the 
dispute is of a civil nature. I would there- 
fore set aside the charge and direct that 
the accused be discharged. 

Q Nes. Accused discharged. 


BOMBAY HIGH COURT. 
Insolvency No. 623 of 1932. 
January 27, 1933. 


f Waonia, J. 
Inre VALLIBHAI ADAMJI~Apprioant. 


Presidency Towns Insolvency Act (III of 1909), s. 


13 (1), (4)-~-Deeree against one of two parties trading 
together—Application for adjudication of both as 
insolvents—Maintainability of—Partnership  debt— 
Sufficiency to support adjudication order against 
both—Contract Act (IX of 1872), s 48 --Judgment 
against one joint and several promisor, whether bars 
guit againstihe others. 

A judgment against one joint and several 
promisor is no bar to a subsequent suit on the 
contract or obligation against the other or others, 
There can be no res judicata upon a cause of action 
against a co-promisor. : 

Where a father and son were conducting business 
together and a decree was passed against the son 
alone, but both the father and son were sought to be 
adjudicated as insolvents: b 
: Held, that if it is proved that the debt in dispute 
is a partnership debt, its existence will suffice to 
support an adjudication order against both the 
father and son. 

Rule in King v Hoare (1), examined. 

[Case law discussed | k : 

Mr C. K. Daphtary, for the Applicant. 

Mr, P. B. Vachha, for the Petitioning 


Creditors. 


Judgment.—This is a notice of motion 
taken out by the applicant Vallibhai 
Adamji to set aside the adjudication 
order made on November 7, 1932, adjudicat- 
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ing him and his son Salebhai Vallibhai 
both described as “lately carrying on busi- 
ness in, partnership at Taher building 
Koliwada, Mandvi, Bombay, in the name 


and style of Salebhi Vallibhai and at 
Saddar Bazaar Bilaspur in the name 
and style of Adamji Kadibhai.” The peti- 


tioning creditors had filed a suit on the 
Original Side of this court being Suit 
No. 1107 of 1932, against the son, Salebhai 
Vallibhai, individually, and a decree was 
passed against him, alone for Rs. 3326-7-0 
on August 10,1932. The applicant, there- 
fore, contends that there is no debt due 
and payable by him, and that under s. 13 
(1) and (4) of the Presidency Towns Insol- 
vency Act, it was not competent to the. 
petitioning creditors to get him adjudicated,” 
The petitioning creditors say that they only 
subsequently learned that the applicant was a 
partner with this son, and they further say 
that they have sufficient. evidence to est- 
ablish the partnership. The appli- 
cant’s answer is that even assuming that he 
wasa partner, which he denies, the debt 
due by the firm was merged in the decree 
obtained by the petitioning creditors 
against Salebhai, and no debt survives as 
against him to sustain an adjudication 
order. 


Under the English Common Law the 
liability of partners is considered.to be 
joint and if a creditor of a firm obtains 
judgment in an action brought against only 
one of its partners, he loses his remedy 
against the other partner or partners when 
he recovers judgment, even though that 
judgment remains unsatisfied. The cause 
of action being single cannot afterwards be 
divided into two or more: See Lindley on 

_Parinership, 9th Edition, p. 328. This 
principle was laid down by Parke, B , in 
King v. Hoare (1), in which case goods 
were sold and delivered to the defendant 
jointly with another and were to be paid 
for by the defendant jointly wi.h the other. 
It was heldthat a judgment against one of 
the two joint debtors, even though it was 
not satisfied, was a bar to an action 
against the other. This rule was held not 
to apply in the case of a joint and several 
contract; it was said that a joint and 
several bond comprised the joint bond of 
all and the several bonds of each: of the 
obligors, ånd gave different remedies to 
the obligee. The rule in King v. Hoare 
(1), was adopted by the majority of the 


(1) (1844) 138 M& W 49: 11 L J Bx. 29: 8 Sur, 
1127;2 D & L R 382; 67 R694; 153 E R 206. 
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House of Lords in Kendall v. Hamilton (2), 
Lord Penzance alone dissenting. 

Section 43 of the Indian Contract Act, 
however, makes the liability on all con- 
tracts joint and several, and allows a pro- 
misee to sue one or more of the several 
joint promisorsas he chooses, and excludes 
the right of any one of them to be sued 
along with his co-promisor or co-promisors. 
It waspointed out-in Lakmidass Khimji v. 
Purshotam Haridass (3), that this section 


‘was 

< “one of the series of sectiona materially altering 
the rules of English Common Law as to the devolu- 
tion of the benefit of and liability on joint contracts, 
the uglishrule corresponding to s. 43 being that 
all joint contractors must be sued jointly for a 
breach of contract ” 


' There is a difference between a joint liabi- 
lity and joint and several liability. In 
the. case ofa joint promise the obligation 
is single and entire and is extinguished 
by a judgment and decree in asuit against 
any one of the’ joint promisors. In the 
case of a joint and. several promise the 
position is different. The creditor in that 
case hasas many joint causes of action as 
there are co-promisors, and can bring as 
many actions as there are co-promisors. It 
is clear, however, that in no case can a 
creditor recover more than what is due to 
him, aan I 

It has been heldin the case of Lakmidass 
Khimjiv. Purshotam Haridass (3) which was 
followed by the Appeal Court in Motilal 
Bechardas v. Ghellabhai Hariram (4) that 
s. 43 of.the Indien Contract Act applies 
as. much to partners as to other 
co-contractors..In a later judgment in 
_ Laksmishankar Devshankar v. Vishnuram 
(5), Candy, J., observed at p. 84* that 
joint liability was the ordinary 
of a partnership, and that no one partner 
could change it into joint and several 
liability without the consent of the other 
partners. This decision has no reference 
to s. 43 and the learned Judge had evidently 
the English Common Law rule in his mind 
whenhe spoke of the liability of partners 
as joint. The section does apply - also in 
the case of partners, and as Farran, J , point- 
ed out (p. 117) inMotilal Bechardas Ghellabhai 
Hariram (4) the Legislature would- havesaid 
so in express words, if it had intended to 

(2) (1879) 4 A 0504:48LJ O P 705; 41 L T 418; 
28 W. R 97. a 

3) 6 B 700 at p. 701. 

417 B6. . 

(5) 24 R 77: 1 Bom, L R 534. 
~*Page of 24 B--|Ëd.] 
{Page of 17. B —| Bd] 
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except partners from the: provisions of the - 


section : 


There is, however, a difference of opinion, 


among the different High Courts in’ India 
as to the effect of a decree obtained against 


one co-promisor only on the promisee’s right 
- to proceed by a separate suit against “the--; 


other co-promisor or co-promisors. The 


earlier decisions in Calcutta and Madras > 


adopted the rule in King v. Hoare (1), and 
heldthat a decree against one was a bar 


to a subsequent suit against the other or. 


others. It was said thatthe debt in- transit 
is rem judicatam. The Appeal Court of 


Allahabad held differently in Muhammad = 


Askari v. Radha Ram Singh (6). According 
tothat decision, where the obligation was 
not joint but joint and several, the doctrine 
that a joint debt was merged in a judgment 
against one debtor did not apply, and if 
such a judgment remained unsatisfied, it 
was nota barto a suit against the others. 


Macleod, J , (as he then was) held differently ` 


in Shivlal Motilal v. Birdichand Jivraj 
(7), and his decision was 
Kajiji, J., in Markandrai Kalyanrai Mehta 


v. Virendrarai Chandra Prasad (8). The 


earlier Madras decision has, however, not 
been followed in the later decisions of 
that court.: See Ramanjulu Naidu v. 
Aravamudu Aiyangar (9) and Moolchand 
~. Alwar Chetty (10). It appearsto me that 
there can be no resjudicata upon a cause 
of action against a co-promisor, when it 
has never been before the court, as his 
liability is joint and seyeral, There can, 
therefore, be no merger when a cause of 
action against the co-promisor has not been 
sued upon. Theresult isthat a judgment 
against one joint and several promisor is 
no bar to asubsejuent suit onthe contract 
or obligation against the other or others. 
The correctness of the decision of Macleod, 
J., in Shivlal Motilal v. Birdichand Jivraj 
(7) is disputed by Messrs. Pollock. and 
Mulla in their commentaries on s. 43 of 
the Indian Contract Act. But even assum- 
ing that that decision is binding upon me, 
and that a subsequent suit is not com- 
petent to the promisee after recovering 
judgment against one of the co-promisors, 
itis only the remedy of the promisee by a 
separate and subsequent suit that is barred 
by reason ofthe supposed merger of. the 


debt in the decree. The debt, however, 
)22 A 307; AW N 1900,73. : 
1) 40 Ind.Cas 194,19 Bom. L R 370, 
3) 42 Ind. Cas 815; 19 Bom L R 837. 4 
9) 5 Ind. Cas 735; 33 M, 317; (1910) MW N35; 
7 ML T 373. É 
| (16) 29 Ind. Cas. £03; 39 M 548; 17 M L T 449, 
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is not extinguished nor wiped out, just as 
it is not extinguished, though the remedy 
to sue in respect- thereof may be barred 
by the law of limitation. If, therefore, it 
is proved that the debtin dispute is a 
partnership debt, its existence will suffice, 
to support an adjudication order against 
both the father and the son, 

As the factum of the parinership is 
denied, I cannot dismiss the notice of 
motion. I, therefore, direct that the issue, 
whether the applicant was a partner with 
his son at all material times, be tried in 
this court, and order it to be set down for 
hearing on February 21 next, Costs of 
the notice of motion will be costs in the 
issue, 

N. Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
` COURT. ; 
Oriminal Berman a No, 173 of 
1932 


November 30, 1932, 
Ferrers, J. O., AND Aston, A. J.C. 
PRITAMDAS CHELLARAM—APPLIOANT 


VETSUS 
EMPEROR—Opposite Parry. 

Explosives Act (IV of 1884), 3 7, rr.8,35~ Phatakae, 
if explozives~ Criminal Procedure Code (Act V of 
1898", s 489--Concurrent finding that phatakas are 
explosives—Lower Courts not inspecting the phatakas 
~ Interference by High Court. 

Phatakas are not explosives within the meaning 
of the Explosives Act but are toy fireworks -and as 
such exempt from r. 35, Explosive Rules, Emperor 
v. Bansidhar (1), relied on. 

Where ina case under the Explosives Act, 
neither the trial Courtnorthe lower Appellate Court 


inspected the phatakas but-came to the conclusion that 
it was nota toy work: 


Held, that the High Court would, on examining 
the phatakas, interfere in revision in spite of the 
concurrence of opinion of the lower Courts. 

. Hassaram Jashanmal, for the Ap- 
plicant. ; 
Mr. C. M. Lobo, for the Crown. f 

Judgment—On 


applicant was keeping and selling explo- 
sives in'bis shop without a licence. The 
Head Constable, whose nameis Husseinshah 
took with him constable Nekram and 
mashir Gopu and visited the shop; there 
they found the applicant selling phatakas 
and susrees to one Bijal Hindu. Hussein- 
shah searched the. shop and there secured 
90 pounds of these fireworks. For five 
months nothing was done upon this disco- 
very buton October 8, 1931, -the City 
Police Inspector-filed acomplaint against 
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May 1, 1931, a Head 
Constable received information that the. 
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the accused under s.'5, cl. 3, Explosives 
Act. The mashirnama which was drawn 


-up atthe time of the searchhas disappear- 


ed but the Head Constable Husseinshah, 
constable Nekram and the observer Gopu 
state that they went tothe shop and saw 
Bijal purchasing these phatakas from the 
accused and what they say is borne out 
by Bijal himself. On this evidence the 
learned Magistrate convicted the accused 
of the offences defined by rr. 35 and 37 and 
he imposed upon him &a fine of 
Rs. 100 upon each count. The convict 
appealed to the Court of Session which 
confirmed the conviction and sen- 
tenceand dismissed the appeal. Dissatisfied 
with this conclusion the convict has: comé 
tous in revision., Heraises points of law 
which are these. Rule 35 is in these terms: 

“An explosive shall not be possessed except under 
a licercs granted under these rules provided that 
no licenc3 shall be necessary for the possession of 
manufactured fireworksin any quantity not exceed- 
ing 5% pounds.” an 

Itis argued that the goods seized in the 
convict’s shop are not explosives within 
the meaning of the definition in the rules, 
that they come within the exemption in 
r.3 and that inany case the weight of 
them did not exceed 50 pounds. Now the 
definition of an explosive is contained in 
s. 4, Explosives Act. The material part 
of that definition is that an explosive is any 
substance used or manufactured with a view 
to produce a practical effect by explosion 
or a pyrotechnic effect. Now, to decidé 
whether the goods which were seized in 
the convict’s shop did or did not come 
within this definition we should in the 
first place wish to inspect those goods our- 
selves. Unfortunately, however, the goods 
which were then seized passed out of the pos- 
session of the court after.the decision of the 
appeal and the document in which they were 
described has also disappeared. We are 
therefore left with no means of coming 
to a decision except the name which has 
been given by all the witnesses tothese 
things. That name is phatakas. Now a 
phataka appears to be a tube of paper about 
one inch in length and of very small bore 
containing a pinch of some composition 
which when touched with fire emits a puff 
and a crack. There seems to us-to be no 
possible doubt that aphataka such as was 
shown. to us in this court comes within the 
meaning of the words “toy fireworks” and 
the general exemption exempts all such 
toy fireworks from the operation of thé 
Indian Explosives Rules. SH 

It istrue that the object which was shown 
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to usisnot one of those which were act- 
ually seized in the convict’s shop. The 
learned Public Prosecufor has urged us to 
hold that this is a point of fact on which 
we have the concurrent findings of two 
courts below. He therefore urges that in 
revision we should be slow to interfere. 
Now, if either of thecourts below appeared 
to have inspected the goods with this de- 
finition in mind, and if either the Magist- 
rate or the Judge had said that: 

“On inspection of these things Iam convinced that 
they are not toy fireworks but that they are 
explosives within the meaning of the Act,” 
then this court in revision would have 
been slow to interfere with such a con- 
currence of opinion. Butin point of fact 
neither the learned Judge nor the learned 
Magistrate seems to have turned his at- 
tention to this point. Neither of them 
seems to have taken in his hand one of 
the fireworks in question. Each of them 
refers to a decision of the Punjab Court and 
to the alteration in the rules. Now we 
find that it has been held both in the 
Punjab and also in Bombay that phatakas 
are toy fireworks within the meaning of 
r. 3 and as such are exempt from r. 35, 
Explosives Rules. This decision was ad- 
visedly come to by the High Court of 
Bombay after experimental ignition of one 
of these fireworks in the court itself. The 
case was one of some importance. There 
were no jess than 2,300 pounds of these 
crackers concerned. The Magistrate con- 
sidering the Punjab ruling, Emperor v. 
Bansidhar (1), had acquitted the accused. 
Against this decision the Government of 
Bombay appealed to the High Court. The 
High Court confirmed the decision of the 
Magistrate and dismissed the appeal. No 


sufficient reason has been shown to us 


why we should differ from the High Courts 
of Bombay and the Punjab and find that 
a phataka is not a toy firework but an 
explosive with the meaning ofthe Act. 

On the remaining point I observe that 
according tothe evidence of the Head Con- 
stable the weight of 56 pounds was made 
up by including with the explosives the 
“earth” moulds and other things. In the 
absence ‘of the mashirnama and because 
of the long delay which intervened bet- 
ween the searchand the giving of the 
evidence, it isimpossible to ascertain with 
certainty how much of this 56 pounds 
consisted of what can reasonably be called 
explosives and what was merely earth and 
other mnon-explosive substances. On the 

(1) 5 Ind, Oas. 911; 8P R 1910 Gr. 12k Or. LJ 287; 
9 P W R1910 Or, 
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whole we areof opinion that this conviction 
canno be sustained. We do not think 
it necessary to go into the other points 
which have been sufficiently dealt with in 
the judgments of the learned Magistrate 
.and the learned Judge. We are deciding 
it on the point which in both of those 
courts seems to have escaped notice. Fol- 
lowing the decision of two other High Courts 
we decide that phatakas are not explosives. 
within the meaning of the Explosives Act 
but are toy fireworks and as such exempt 
from r. 35, Explosive Rules. On this ground 
we reverse the conviction and sentence 
oe direct that the fine if paid be refund- 
ed. 


N.-A. Conviction reversed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No, 176 of 1931. 
November 10, 1932, = 
MUKERJII, Acta. O. J., AND 
RACAHPAL SINGH, d. = 
MUHAMMAD SHAFIQ AHMAD 
AND ANOTHER-——J UDGMENT-DEBTORS — i 
APPLICANTS 
VETSUS 
Musammat RAM KATORI 
AND ANOTHER—DECREE-HOLDERS — 
Opposite PARTIES. 

Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
T. §—Mortgage—Suit for sale—Application for 
passing final decree—Subsequent application for 
attachment before judgmeni—Maintainability of... 

A mortgagee obtained a preliminary decree for 
sale against the mortgagors and after the expiry of 
the usual six months’ time allowed for payment, 
applied for passing of the final decree. Shortly after, 
the mortgagee applied for attachment before judgment 
of the property of the defendants, basing the applica- 
tion on the ground that it was feared that the defend. 
ants who had already encumbered some of their 
properties would dispose ofor encumber their res 
maining property in order to avoid the payment of 
the decretal amount that would remain unpaid and 
unsatisfied even after the sale of the mortgaged 
property : g 

Held, that the application for attachment before 
under O, XXXVIII, 
r 5, Oivil Procedure Code. Muhammad Inamullah 
Khan v. Narain Dass (1), distinguished. 


First Civil Appeal from an order of the 
Additional Sub-Judge, Moradabad, dated 
September 15, 1931. 

Mr. Panna .Lal, for the Applicants. 

Mr. Vishwa Mitra, for the Opposite 
Parties. 


Judgment.—This is an appeal against 
an order directing the attachment before 
‘judgment of certain properties of the de- 
fendants who are the appellants before us. 
It appears that the respondents obtained a 
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preliminary decree for-sale against the 
appellants on February 24, 1981. After 
the expiry of the usual six months’ time 
allowed for payment, on August 27, 1931, 
the respondent made an application for the 
passing of the final decree. Ten days later, 


on September 7, 1931, the plaintiffs appli-- 


ed for attachment before judgment of the 
property of the defendants. An affidavit 
was filed along with the application. The 
application was based on the ground that 
the property mortgaged had deteriorated in 
value and was likely to deteriorate in value 
further owing to the remission of rents on 
the part of the Government. The applica- 
‘tion further stated that it was feared that 
the defendants who had already encumber- 
ed some of their properties would dispose 
of or encumber their remaining property 
in order to avoid the payment of the dec- 
retal amount that would remain unpaid and 
unsatisfied even afterthe sale of the mort- 
gaged property. The defendants contested 
this application but the learned Judge 
passed a two line order to the following 
effect : 

“Let a temporary attachment go, but property 


fetching an annual profit of Rs. £09 and no more will 
be attached.” 


This was a very vague order to pass, but 
we are told by the learned Counsel for the 
respondents that it has been rectified: by 
the court on obtaining a list of the prop- 


erties together with a statement of the land, 


revenue paid by them. Ultimately only 
such properties have been attached which 
pay a total revenue of Rs. 800 a year. The 
learned Counsel for the appellants has put 
forward two arguments before us. One is 
that “at the stage at which the application 
for attachment before judgment was made 
mo application was maintainable in law; 
and_the second is that on the merits this 
was not a case in which an order for attach- 
ment before judgment could be made. On 
the first point we are of opinion that the 
contention is not sound. The language of 
O. XXXVII, r. 5, is very wide and does 
embrace a case like this. In this very 


case, supposing the facts alleged are true,. 


and in similar cases, it can certainly not 
be open to the judgment-debtor to sell off 
his entire property in order that he might 
defeat the decreee for money that 
may be passed against him under 
O. XXXIV, r. 6, Civil Procedure Code. The 
learned Counsel has cited before us the 


case of Muhammad Inamullah Khan v.. 


Narain Dass (1), That case was decided 
(1) 29 Ind. Cas, 601; A IR 1915 All, 277; 37 A 423; 
13 ALI 565, a. 
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on its own facts and their Lordships clearly 
state the reasons, why they thought that 
O. XXXVIII, r. 5, had no application. They 


‘state g 


“there is no suggestion that the appellant is 
about to dispose of the whole or any part of his 
property, or to move it from the jurisdiction of the 
court... | ` 

This case therefore is no authority for 
the proposition that at the stage already 
described an application like the one made 
bythe respondents could not be enter- 
tained. On the merits we find that the 
application was based on an affidavit filed 
by one Lal Chand. In para. 4, Lal Chand 
Says : 

X solemnly afirm and stato that this is quite 
pessible that the judgment-debtors would transfer 
tbeir remaining khalis property to some other person 
so that the petitioners may notbe able to realize 
the remaining amount of the decree and that they 
may be put to considerable loss”. j 

This certainly is not a ground described 
in O. XXXVIII, r. 5 and no order of attach- 
ment before judgment could be based on 
such a state of facts. On behalf of the 
respondents we have been told that the 
order passed by the learned Judge was 


.in the nature of an ad interim order made 


with a view to securing the property before 
further investigation could be made in 
the case. From the fact that the ‘order was 

passed within eight days of the making of 
the application it is possible that the learn- 
ed Judge was not finally disposing of the 
application before him. The learned 

Counsel for the parties are agreed that the 

order appealed against may be allowed to 

stand forthe present but the case may 

be sent back to the court below for an 

investigation into the application, on pro- 

per evidence. The object of allowing the 

order appealed against to stand is that if 

a good case is made out for attachment 

before judgment, the property already 

altached may not be alienated. We 

accept this suggestion on the part of 

Counsel and send the case back with the 

direction that the learned Judge would 

take up the application of September 7, 

1931, and adjudicate on it after giving 

the parties an opportunity to adduce such’ 
evidence by way of affidavit or other- 

wise, as they may be advised to pro- 

duce. As the appeal on the merits was 

a good one we think that the appel. . 
Jants° must have their costs in this 

court, at all events. We direct accord- 

ingly. Costs in the court below will abide 

the result. 


NA. Order accordingly, 


624, o 
SIND JUDICIAL COMMISSIONER'S 
COURT. _ 
Criminal Revision Application No. 118 
l of 1932. 
September 9, 1932. 
FERRERS, J. C., AND Aston, À. J. O. 
SAJAN AND OTAERS - APPLICANTS 
- 4 DETSUS 
” BMPEROR—Oprosite Parry. 
Criminal Procedure Code (Act V of 1898),s 254 — 
Penal Code (Act XLV of 1860), 83 152,-160-—Discharge 
of accused under s. 152—Jurisdiction of Magistrate 
to frame charge under 8 160. f 
Where a Magistrate discharges an accused of an 
offence under s. 152, Penal Code, he has jurisdiction 
to frame a charge foran offence under s. 160. 
In re Sobhanadri (1), Raghavalu Naicker v Singa- 
ram (21, Raj Narain v, Tamoli Raut (3) | and Queen- 
Empress v. Papadu (1), referred to. . 


Mr. H. B. Tyabji, for the Applicants. 
- Mr. C. M. Lobo, for the Crown. 

Judgment.—This is an application 
for the revision of the conviction of the ap- 
plicants under s. 160, Indian Penal Code, 
by the learned City ‘Magistrate, Karachi, 
and a sentence of Rs. 10 or in default to 
rigorous imprisonment for seven days, 
The facts briefly are that the two applic- 


ants were challaned under s. 152, Indian ` 


Penal Code, with having assaulted public 
servants, namely, a constable and a Sub- 
Inspector, while in the. discharge of their 
duty as such in endeavouring to disperse 
an unlawful assembly or to suppress a 
riot or an affray.. There was evidence 
iven by the Sub-Inspector that he saw’ 
Both the applicants giving blows to the 
Police constable with: their fists and that’ 
he: went’ to the assistance of the Police 
constable; [hat one of the accused seized 
the Sub-Inspector’s wrist and was about to 
give hitn a blow, but he stated that he was 
a Sub-Inspector and the other applicant’ 
prevénted his other companion from strik- 
ing the Sub-Inspector. When the Police 
constable went into the box he gave evidence’ 
in favour of the applicants stating that 
they had struck him accidentally. The 
court was of opinion thatthe Police con- 
stable Aminullah had apparently turned 
round. He however, gave the accused the 
benefit ofthe doubt, discharged the accused 
ofthe offence under s. 152, but being of 
opinion that there were grounds for believ- 
ing that the accused had been guilty of 
the offence of affray framed a charge under 
s. 160, Indian Penal Code. ig a 

A number of allegations have been made 
as to the procedure which ‘was “then 
. followed, According tothe applicants the’ 


Sub-Public “Prosecutor argued with the - 
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applicants with a view to persuading them 
to plead guilty. According to the ap- 
plicants a bystander also intervened with . 


_ a view to persuading them to plead guilty 


although they were stoutly denying that they 
had fought with anybody and stating that 
they were only acting in self-defence. The, 
applicants’ case is that they thought they, 
were merely being admonished and what 
was being extracted from them was a kind 
of admission ofculpability and under this 
misapprehension they admitted that they 
were to blame, not intending to admit-to : 
having committed an offence and that they. 
were thereupon, illegally convicted. 

The other point taken on behalf of the 
applicant is that under s. 254, Criminal. 
Procedure Code, the learned Magistrate had 
no jurisdiction when discharging the ac- 


cused of an offence under s.. 152 to frame’ . 


a charge under s. 160 since the offence of 
an affray is not an offence triable under. 
Chap. XXI. The learned Magistrate has sub- 
mitted his report to this court as to what. 
happened. 
charged the accused of the offence under, 
s. 152 he charged them under s. 160 and 
explained the charge in Hindustani to: 
them and asked the Sub-Public Prosecutor 
to translate into Sindhi what he had said 
and that he did so. The accused stated 
that they had not fought with any one and: 
the Magistrate told them that if that was’ 
the case they should plead not guilty.’ 
The accused after a short deliberation put 
in a plea of guilty. It was not a fact that Mr. 
Ramchand, Sub-Public Prosecutor, argued. 
with them or pressed on them any particular: 
view of the facts. - h 
It isto be noticed that’ s. 152 has refer- 
ence to the offence of affray and to ani 
assault committed on public servants in- 
endeavouring to disperse an unlawful as- 
sembly or tosupress an affray. The learned’ 
Magistrate in my opinion had jurisdiction‘ 
to frame a charge under s. 160. Even if 
s, 254 is regarded in the most literal sense, 
the Magistrate had jurisdiction to try an 


He states that when he dis- ' 


t 


offence of affray under the provisions of' ~ 


Chap. XX cf. Inre Sobhaadri (1), Raghavalu' 
Naickar v. Singaran (2) and Raj Narain: 
v. Tamoli Raut (3) though in Queen- 
Empress v. Papadu (4) it was stated taat- 
where a summons case anda warrant case’ 
are tried and the warrant case is discharged- 
(1} 29 Ind. Oas. 668; 33 M 503; 16 Or. L J 540; 2 L' 
W 574;-18 M L T 92; (1915) M W N 546. i 
{2) 45 Ind, Cas. 517; 41 M727; 19 Or. L J613;7 L, 
W520; 31 M L J 369; (1918) M W N 827. 
(3) 11 G91, ~ 
(4) 7 M 454; 2 Weir 551, - 


= 
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and a charge isframed of & summons case the 
Magistrate may proceed according to the pro- 
cedure laid down in summons cases.’ Perhaps 
the learnedMagistrate would have exercised a 
better discretion in recording a plea of 
“not guilty’ forthwith, when -the accused 
denied that they had fought with anyone 
without telling the accused tnat if that was 
the case they should plead not guilty. But 
Iam satisfied fromthe learned Magistrate's 
statement that the applicants in the present 
case did afterwards plead guilty and there 
was nothing illegal in my opinion in the 
learned Magistrate recording their plea and 
in convicting them on their own plea. I 
would in these circumstances dismiss the 
present application for revision. 

NA. Application dismissed. ` 





OUDH CHIEF COURT. 
Criminal Reference No. 44 of 1932. 
January 12, 1933, | 
NANAYOTTY, J. 

BISHAN DAYAL AND ANOTHER— 
AccusED— APPLICANTS 
VETSUS 
BRIJ BEHARI— Opposits Party. 

Penal Code (XLV of 1860), ss. 441, 447—No finding 
as to intention to intimidate, insult or annoy persons in 
possession —Offence under s. 447 not committed—Civil 
trespass. i : i 

here the trial Court held that the intention of 
the accused was primarily ‘to take possession of the 
field in dispute and there was no finding of the first 
Appellate Court to the effect that the -accused com- 
mitted trespass with intent to intimidate, insult or 
annoy the person in possession : 

Held, that the act of the accused only amounted to a 
civil trespass for which: ‘substantial damages could be 
claimed in the Civil Oourt, and that no offence under 
8 447, Penal Code, was committed by the accused. 
5. Vallappav. S. Bheema Row (|) and Preman v, 
Emperor (2), referred to. ; 

Mr. L. S. Misra, for the Applicant. 

-Mr. G. H. Thomas, for the Crown. 

Order. - This is a Reference -made under 
8.438, Criminal Procedure Code, by the 
learned Sessions Judge of Unao in respect 
of an appellate- order. of M. Mushtaq Ali 
Khan, Magistrate of the First Class, up- 
holding the conviction and sentence passed 
by a Magistrate of the Second Class, ‘con: 
victing the accused Bishun Dayal and 
Gopi Krishen of an offence ‘under s. 447, 
Indian Penal Code ‘and: sentencing each of 
them to pay fine of Rs: 5 or in default to 
undergo rigorous imprisonment for a week. 
The factsof the case have been fully set 
forth by the learned Sessions Judge in his 
order of reference and the only point for 
determination in this reference is" whe- 
ther the accused trespassed upon the field of 
shecomplainant with the intention of inti 
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midating, annoying. and insulting the -per- 
son in possession or with the intention to 
commit any offence punishable under the 
Penal Code. The ledrned Magistrate of 
the Second Olass who originally tried the 
case gave his finding on this question of 
fact in the following words : 

. “Taking into consideration the entire evidence of 
the complainant and ofthe accused itis proved that 
the accused forcibly entered the land in dispute in 
order to possess the fields from the possession of the 
complainant and there was, no reason for the accused 
to take the law into their hands,” . 


The Appellate Court in supporting the 
conviction delivered itself of the following 
pronouncement in respect of the question 
of intent: | 

“My immediate concern is as to which party was in 
physical possession ofthe land in suit and there is 
‘overwhelming evidence to show thatthe respondent 
was in such . possession. This is sufficient There 
is also irrefragable evidence to prove that the appel- 
lauts interfered with such possession and committed 
trespass "` 

There is no tinding of the first’ Appellate 
Court to tae effect that the accused com- 
mitted trespass with intent to intimidate, 
insult cr annoy the person in possession. 
The learned Counsel for the accused Mr. L. 
S. Misra insupport of the reference made 
by the learned Sessions Judge has invited 
my attention to a Fall Bench ruling of the 
Madras High Court reported as S. Vullappa 
v. S. Bheema Row (1), in which it was held 
by the Full Bench that trespass was an 
offence under s. 441, Indian Penal Code, only 
if it was committed with one of the intents 
specified in the section and proof that a 
trespass was committed with some other 
object was known to the accused to be 
likely or certain to cause insult, or annoy- 
ance was insufficient to sustain a convic- 
tion under s. 448, Indian Penal Code. On 
the other hand, the learned Government 
Advocate on behalf of the Crown invited 
my attention to a ruling of a single Judge 
ofthe Lahore High Court in Preman v. 
Emperor (2), in which it was held that 
where a person claiming a title to the pro- 
‘perty, whether-his title be good or bad, 
entered without any legal jusvification upon 
the property in the established possession 
‘of another, he must be inferred to have had 


‘an intention to annoy the person in posses- 


sion within the meaning of s. 441, Indian 
‘Penal Code, even though he had no primary 
‘desire to annoy and his only object, was to 
obtain possession’ for himself. This ruling 
‘is no doubtin conflict with the Full’ Bench 
= (1) 43 Ind Cas 578; 41 M 157; 19 Or L J 162;6 L W 
794; 33 ML J729; (1918) M WINS. - - > 

: (3) 125 Ind Cas612; AIR 1930 Lah 666; (1930) Or 
Gas 810; 31 Or L J 878; 11 Lah, 238; 31 P L R492; ind 
Rul (1930) Lah 628, °° =” oe 
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ruling of the Madras High Court quoted 
above. 

In the present case gs the finding of 
the learned trial Magistrate was to the 
effect that the intention of the accused 
primarily was to take possession of the 
field in dispute, the act of the accused 
amounts only to a civil trespass for which 
substantial damages could be claimed by 
the complainant in a Civil Court. Had ihe 
learned trial Magistrate held it proved that 
the primary intention of the accused in the 
present case was to intimidate, insult or 
‘annoy the person in possession, I would not 
have accepted this reference. For the 
reasons given above Í accept this reference, 
set aside the conviction and sentence passed 
upon the accused, acquit them of the 
offence charged and order that the fine, if 
paid, be refunded to them. 

N. keference accepted. 


_ _OUDH CHIEF COURT. 
Criminal Reference No. 190 1933. 
August 23, 1933. 

ALLEOP, J. 

EMPEROR COMPLAINANT — 

; APPLICANT 


versus 
RAM SUKH AND ANOTHER— ACOUSED 
— OPPOBITE PARIY. 

Penal Code (Act XLV of 1860), 8. 448—Person 
committing ‘trespass with knowledge that his action 
will cause .annoyance—Offence committed—Intent’ 
meaning of. , 

‘The word ‘intent’ as used in the Penal Code 

does -not mean ultimate aim and object. Nor is it 
used as-a-synonym for motive. : 
. Where a person commits trespass with the know- 
ledge that his action will certainly cause annoyance, 
che must be held to have intended to cause annoyance 
although he may also have had other intentions and 
‘he is guiltyof an offeuce unders 448, Penal Code, 
Ram Saran v. Emperor (3) and Emperor v. Jagnidhan 
Das (4), relied on. S Vulluppa v S. Dhemma Row 
(1), dissented from 

Criminal Reference made by the Sessions 
Judge, Rae Bareli, dated May 17, 1933. 

Mr. L. N. Shukla, for the Complainant. 

Mr. Shiva Shankar Tripathi, for the 
Accused. 

Judgment. -The learned Sessions Judge 
of Rae Barelihas made a reference under 
8. 438 of the Code of Criminal Procedure 
recommending that this court should set 
aside in révision the conviction of Ram 
Sukh and Musammat Ramdei and the 
sentences passed on them bya Magistrate 
of the First Class. ‘The case arose out of a 
complaint by Salig Ram that Ram Sukh 
and his mother Musammat Ramdei had 
forcibly .entered his house at Narthwa by 
‘breaking open the lock and had taken pos- 
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session of it. The Gomplainant is an em- 
ployee in the locomotive workshops in 
Lucknow and visited his village only from 
time totime. The defence was tha; the 
parties were related, that Lhe house was 
jointfamily property and that the accused 
had been living in it withthe complainant. 
It was admitted, however, that both the 
accused had been away in Lucknow fora 
time, and that they had returned to Narthwa 
in the month of Bhadon last year, and had 
entered into possession of the house. The 
accused produced three witnesses to prove 
the relationship between the parties and 
the fact that they had been in joint posses- 
sion of the house, but the learned trying 
Magistrate after discussing the evidence 
came tothe conclusion, as a matter of fact, 
that this story was not true. I am not 
prepared to go behind this finding in 
revision. It is notan unreasonable find- 
ing on the evidence which was before the 
learned Magistrate. Iaccept it as true that 
the house belonged to Salig Ram and that 
Ram Sukh and Musammat Ramdei took 
possession of it without any bonua fide claim 
of right. i , 

The learned Counsel who appeared for 
toe accused in support of the reference has 
urged that the facts, even if they are ac- 
cepted as true, do not constitute an offence 
of criminal trespass, because the accused 
cannot be said to have had any intent to 
annoy or insult the complainant. The 
Magistrate came to the conclusion that 
the accused had laken possession of the 
‘house in order toforce the complainant to 
institute a svit inthe Civil Court Learned 
Counsel relies upon this finding and says 
that that may be accepted as the true in- 
tention, and that consequently it cannot 
be said that there was any intent to annoy. 
He has referred me to the cases ofS. Vul- 
lappa v. S. Dhemma Row (1) and Bishan 
Dayal v. Brij Behari (2). It is no doubt 
true that the Legislature when it passed the 
Indian Penal Code into law intended to 
make a distinction between the doing of an 
act with intent to produce a certain con- 
sequence, andthe doing of an act with the 
knowledge that a certain consequence 
would be likely to ensue, and it is possible 
tosee the distinction where there is only a 
probability of the consequence ensuing from 
the act, but there seems to be no real dis- 
tinction between thedoing of an act with 
the intention to produce a certain conse- 

(1) 43 Ind. Oas. 578;41 M 156; 6 L W 794; 33M L 
J 129; (1918) M W N 814; 19 Or. L J 162 (F B, 


) 
(2) 145Ind Oas. 625; 10 O W N 266; A IR 1933 
Oudh 179; (1933) Or. Cas 390, 
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quence and the doing of the same act with 
the knowledge that the consequence must 
necessarily ensue. A man's motive is a 
psychological fact which there is no pos- 
sible way of ascertaining with any certainty. 
The law can judge a man’s intentions only 
from hisacts. If aman does a certain act 
with the knowledge that a certain conse- 
quence will necessarily ensue, the law 
must hold that he did the act with the 
intention of producing that consequence. 
It may not have been his only intention, 
but it was certainly one of his intentions 
even if there are reasons for thinking that 
he did not actually desire to produce that 
particular consequence or even if he was 
some what averse to producing it. There is 
2 distinction between a desire to do athing 
and an intentionto doit, A man, for ins- 
tance, may intentionally carry out an un- 
pleasant duty although he may much prefer 
not to carry itout or he may, much against 
his immediate desires, intentionally under- 
goa painful operation with the ultimate 
object of recovering his health. ‘Section 441 
of the Indian Penal Code -does not contain 
the words “wih the sole and deliberate in- 
tent to insult or annoy” and it seems to me 
that I am not entitled to introduce 
into the section words which are 
not there. There seems to be no justifica- 
tion for thinking that “intent” in the Indian 
Penal Code means ultimate aim and object, 
or that the word is usedas a synonym for 
motive. It has been suggested in the case 
of S. Vullappa v. S. Dhemma Row (1) that 
the decision, which was there «rrived at, 
namely that a person is not guilty of an 
offence under s. 448 of the Indian Penal 
Code if he enters into property in possession 
of another with intent other than to insult 
or annoy, even if he does so with the 
knowledge that -his act is certain to cause 
annoyance or insult, is a decision which 
would not involve any risk to the public 
security. With the greatest respect, I am 
unable -to agree. Doubtless a person who 
commits civil trespass may be made 


answerable in substantial damages but it. 


is easy to conceive of many cases where 
this remedy would be of no real value. The 
4respasser may be a man of straw. -Itis 
not necessary to give an instance of an 
extreme case of this kind. In this Pro- 
vince it often -happens that a-.person who 
trespasses upon a fieldis éjected-by process 
oflaw and thereafter, ignoring.the decree 
of the Revenue or Civil Court, again takes 
possession. It would often “be ‘of Tittle 
practical use to the person -who,was entitled 
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to possession te institute a suit for damages 
for trespass, and it would be ridiculous to 
expect him to institute a series of nugatory 
suits for possession over the property. If a 
man commits trespass with the knowledge 
that his action will certainly cause annoy- 
ance, it seems to me that it must inevitably 
be held that he intended to cause annoy- 
ance, although he may also have had other 
intentions. It would be possible to quote 
a number of cases where this view has 
been taken. I may mention however, only 
the case of Ram Saran v. King-Emperor 
(3) the decision in which was quoted and 
accepted in the case of Emperor v. Jag- 
mohan ‘Das (4). There is the following 
quotation in the judgment in the latter 
case:— 

.. “I think that there may be intent to annoy without 
any primary ‘desire to annoy. A man is presumed to 
intend .the‘natural consequences of his acts, and if 
annoyance must inevitably attend his acts, and he 
does those acts without any reasonable justification, 
he ‘must be’ held to intend to annoy, even though he 
has no desire todo so, and his only desire is to obtain 
some advantage for himself.” 

` Jn my opinion this is the true interpreta- 
tion of the law, and it is an interpreta- 
tion which should be followed in preference 
tothe interpretation set forth in the cases 
which have been quoted by learned 
Gounsel for the accused. In this view of 
the matter the accused were guilty of the 
offence of which they were convicted. 
Ram Sukh has been sentenced to a fine of 
Rs. 30, and Musammat Ramdei to a fine of 
Rs. 10. The sentences are not in any way 
excessive, and I am not prepared to 
interfere'in revision. I accordingly reject 
the reference. 

Reference rejected. 
UR L7; 4 Ory J 293, 


N. 
(3) 12P R1903 Or;,54 P ; 
29759 O & 


(4) 75 Ind. Cas. 292; AIR 1924 Oudh 
A LR 1001; 24 Or. L J 916. 
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Fixtures -Law as to fixtures in India—Mazim of 
Quiequid plantutor solo, solo cedit, if applies to India 

“Owner of land on which superstructures exist— 
Whether entitled to the structures—Transfer of Prop- 
erty Act IV of 1882), s. 8. 
“There is no absolute rule of law im India that 
whatever is affixed or -built on ‘the soil becomes part 
-ef if and is subjected tothe same rights of property 
‘ds the soil ‘itself. The maxim” qticquid plantutor 
‘Bolo, solo cedit has at the most only ẹ limited appli- 
cation in India, 


628 
_ Inthe provinée of Oudh, there exists a rule as a 
part of the customary law that the ownership of a 


superstructure may exist in one person and the 
ownership of the soil in another. Thakoor- Chunder 


Pramanick v. Ramdhone “Bhuttacharjee (4), followed. 


Narayan Das Khettry’ v, Jatindra. Nath Roy (3); 
‘referred to. š 


Second Civil Appeal against the decree 
of the „Subordinate Judge, Bara Banki, 
dated October, 24, 1931, modifying that 
of the Munsif Ramsanehighat, Bara Banki; 
dated August 3, 1931. i ' 
. Mr. Ram Bharose Lal, for the Appellant. 
. Dr. Zafar Husain, for the Respondents. . 
Judgment.—This is the _plaintifi’s 
appeal from the decree of the Subordinate 
Judge of Bara Banki, dated October 24, 
1931, partly modifying the decree of the 
Munsif of Ramsanehighat dated August 
3, 1931. 
. The sole point argued.in the appeal is 
that the plaintiff having. been found to be 
_ the owner of the land on which certain 
structures made by the defendants stand is 
also entitled in law to those structures. In 
support of the contention reliance was 
placed upon the maxim. of English Law 
quicquid plantutor solo, solo cedit. : 
In Chandar Singh. v. Arjumand Ali dd). 
Messrs. .Deas-and, Spankie, Judicial ‘Com- 
missioners of Qudh, held with reference 
to the case of Ruttonji Edulji Seth v. 
Collecter of Thana (2), and numerous 
other decisions of the High Court at Allah: 
abad that the ejectment of a tenant from 
his holding extinguishes his right to- the 
trees which he. had planted, on it during 
“the continuance of his tenancy. The learn: 
ed Judicial Commissioners quoted the 
following passage from the decision of their 
Lordships of. the. Judicial Committee in 
Ruttonji. ` Edulji : Seth v. Collector of 
` Thana (2): ` a < 
“The trees upon the land were part of the land 
and the right to. cut down and sell those trees 
was incident tothe proprietorship of the land.” 
The- case; - however, before me is not of 
trees standing’ on the land: which belongs 
- to the plaintiff, but of a ‘superstructure 
. which has been found to have been- con- 
. structed by the defendants: It has recently 
been decided by their Lordships of the 
‘Judicial Committee’ in Narayan Das 
Khettry v. Jatindra Nath Roy (3), that the 
maxim of English’ Law,’ namely, quicquid 
plantutor solo solo, cedit “has at the most only 
-a limited application in. India”. Their 
Lordships held that if thé ` plaintiff's case 
(1)-20 0 280. (2:11 MTA 3131 - a 
` (3) 102 Ind. Oas. 198; 54 I A 218; A I R 1997 P. 0. 
135; 46C L J 1:29 Bom. L R 1143: 53M L J. 158; 31 
ae oy (1927) M W. N 46l; 54 -0 669:8 PLT 
-6 JO), wile Pes lee 
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was based upoh a conveyance of the land 
the house would pass with the lands to the 
purchaser but the case before their Lord- 
ships was not based “upon a conveyance. 
and so also is not the present case. As 
‘observed by their Lordships of the. J udi- 
ctal Committee the view held in India Ist 
“Phat therais no ruleof law that whatever is 
affixed or built on the soil becomes a part of it and “is 


subjected to the same rights of property as the soil 
itself." 


In my opinion there exists in these provinces 
a rule as a part of the Customary Law that 
the ownership of a superstructure may 


‘exist in one person and the ownership of the 


soil in another. In the judgment of their 

Lordships of the Judicial Committee just’ 

now referred to the following passage from 

the judgment of Sir Barnes Peacock in 

the case of Thakoor Chunder Pramanick v. 

Ramdhone Bhuttacharjee (4), is quoted with 

approval: ; eg ges E 4 

““We have not been able to find in the Jaws or 
customs of this country any. traces of the existence 
of an absolute rule of law that whatever is affixed 
or built on the soil becomes a part of it and is subject- 
edto the same rights of property as the soil “itself, ' 

This pronouncement was made by Sir 
Barnes Peacock in the year’ 1866 and since 
then nothing has happened in my opinion 
in thestate of laws or customs of these 
provinces which would have the effect of 
reducing in any manner the force of the 
observations then made by Sir Barnes. 

Peacock. i Loo 

‘The appeal ` therefore, fails and is dis- 
missed with costs. ` D 2 ee 

N. ri ‘Appeal dismissed. 

- 4)6 W R 228, i : at 
- LAHORE HIGH COURT.. 
Second Civil Appeal No. 998 of 1927, 

me April 10, 1933, - 

h HARRISON AND ADDISON, JJ. ` i 
Musammat RATNO—Puantire— |. 
APPELLANT 
. versus 4 
JAIMAL AND OTEERS—DEFENDANTS |, 
` - —RESPONDENTS. ; 

` Civil Procedure Code (Act V 

Finding as to ancestral nature of portion of land in 

suit— Whether can-be challenged in second appeal, ` * 

: A decision by the lower Appellate Court that á 

certain portion of the lendin uit is ancestral,- is 


One of fact. and cannot be challenged in second 
appeal. 3 SA | 


- Second Civil- Appeal from the decree of 
Judge, Ludhiana, dated 


of 1908), s. 100— 


the District’ 
January 18, 1927, OE oie ice hae 

Mr. Chiranjiva Lal, for Mr. J. G. Sethi, . 
for the Appellant. - oi oon 
„Messrs. Muhammad ‘Amin and Bal Kishan 
Mehra, for the Respondents, o - 


. therule that a pre- emptor 


1933. 


Judgment. -This second’ 
disposed of by a preliminary objectioń 
‘taken by Counsel for the respondents. _ It 
has been decided by the lower Appellate 
‘Court that certain portion of the land in suit 
is ancestral. This decision is challenged by 
Counsel for the appellant.- Counsel for the 
respondents. in «urging his preliminary 
objection contends that this is a finding 
of fact and cannot be challenged on 
second appeal and as there is no other 
point, the appeal must . fail. This is so. 
Right or wrong, the decision stands. It 
cannot even be truly urged that‘ it is 
based on noevidence, whatever the quality 
of the evidence may be considered to be. 
Whatever view might have been taken by 
‘us or any other Bench, had the matter 
been open and before it, it is quite 
_immaterial; the evidence is there. The 
decision is one of fact based on evidence. 
It cannot be challenged or questioned. 

The appeal must. fail. and is dismissed 
with costs, 
ON, Appeal dismissed. 


mme 
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Sxapt Lat, C. J., AND ABDUL Qane, 4 a 
TIRATH RAM—PIAINTIFF— ; 
N 

CTSUS > 
DINA NATH AND OTERRS—DRPENDANTS = 
RESPONDENTS. 
Pre-emption—Sale by vendee to two pre- emptori— 
Suit by rival] pre-emplor—Sub-vendees, whether en: 
titled to resist suit—Rule against partial pre- empi 
tion— Waiver, 
Wheré the vendee sells the property to two 
pre-emptors the right of oneof whon is superior 
to thitof the other, the sale does not involvea 
breaking up of the bargain so as to offend against 
cannot pre-empb a: 
part only ‘of the property and ‘the 
cannot be regarded as having’ waived 
right of pre-emption, as agaiast -a 
emptor. Ude Ram v. Atma Ram (1), followed, 
Second Civil Appeal from the decree of 
- the Additional 
dated December’ 21, - 1926, reversing’ 
‘that of the Senior. Subordinate J udge, 
- Amritsar, dated February 12,1925. -` ji 


- their 


Lala. Badri Das, . JR. B, for the D 
<o involve a. breaking ` up ‘of the bargain as’ 
Messrs. J. N: Aggarwal; gs M. Sikri and Boner Pavel 3 

-.. It must be remembered that the rule for- 


lant. 


` Hukam Chand, for. the Respondents.. 

Shadi Lal; C. ` 
` 1923, one Ram Ditta : sold 
dispute for: Rs. 3,000 


the house in 


THIRATH RAMU! DINA NAÑA.” 
‘appeal -is 


tiff, and that the latter 


sub-vendees.- 


rival pre-~ 


Ni -emptors, even though the 


*Jj—On January oy 


to- Karam Bakhsh. : 
Jn respect of this sale; Tirath Ram brought 


[i 
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a suit for pre-emption on the January 2, 
1924, and on the'following day Karam 
Bakhsh sold | the property in equal shares 
for: Rs. 3,500 to Dina Nath : and'-Chhajju 
Ram, who claimed to be. the pre-emptors 
thereof, The plaintiff, thereupon, implead~- 
ed the subsequent vendess as defendants 
in his pre-emption suit. The question for 
determination is, whether he has succeeded 
in proving that his right of pre-emption 
is superior to that of the two sub-vendees, 

Now, it is common ground that Dina 
Nath has a right of pre-emption superior 


to that of the plaintiffas well as that of his | 


co-vendee Chhajju Ram. It is, however, 
urged on behalf of the. plaintiff that -Dina 
Nath was entitled to pre-empt the whole of 
the property,: and that as he split up the 
bargain by purchasing only one-half of 
the house, he. should be deemed to have 
waived his right of pre-emption, A regards 
ChhajjuRam, itis admitted that his right 
of pre- emption is equal to that of the plain- 
cannot succeed 
unléss he proves that hehas a superior 
right of pre-emption. But itis urged that 
Oahajju Ram also has forfeited his right 
of pre-emption, because he purchased only 
amoiety of the property, though-. he was 
entitled tothe whole of it, when Dina Nath 
had waived ‘his right’ of pre-emption in its 
entirety by splitting up the bargain. 

There can beno doubt that a pre-emptor, 
whose right extends over the entire property 
sold, must take over the whole of the bar- 
gain; and that he is not entitled to pre-empt: 
only a part of the property. The principle; 
upon’ which therule is founded, is that by, 
breaking up the bargain the ’pre-emptor, 
may seek to take the bestpart of the prop- 
erty and leave the worst part of it with 
the vendee. This principle has’ obviously. 
ho application when the vendee himself 


-breaks up the bargain by parting with only 


a portion of it to a person who has a right: 
of pre-emption. He can haveno grievance, 
ifthe plaintiff sues him for the remainder 


~ of the pooperty, vide Ude Ram v. Atma Ram 
District Judge, Amritsar, ` (1): Pe has 


-Nor is he in any way injured, if he 


sells the whole of the property to two’ pre- 
right of: 


emption of one may be superior to that of 
the other. “A sale of this character does not’ 
‘contemplated by the rule enunciated above. 


bidding the’ splitting up of the transaction’ 


“is not embodied i in any statute, but proceeds 


upon general principles; and it cannot be 
(1) 80 Ind, Cas, 960; 5 Lah 80; A I R 1924 Lah. 431+. 


pre, ` twee 


a poke 
we 
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extended toa. ¢aseto .which the reason 
underlying it is wholly inapplicable. I 
cannot, therefore, accede to the contention 
that both the sub-vendees should be deemed 
to have waived their right of pre-emption. 
It appears that the price paid by them 
exceeded the amount for whieh the house 
was originally sold and it is contended that 
the purchase of the property by them cannot, 
therefore, be.treated as having been made 
in exercise of their righ of pre-emption. 


The short answer tothis argument is that - 


the additional amount represented the 
_ cost of the sale deed and the compensation 
paid tothe first vendee for the improve- 
ments effected by him. ; 

_ For the foregoing I would affirm the 
décree of the lower Appellate Court and 
dismiss the appéal with costs. 

Abdul Qadir, J.—I agree. . 

A. Appéal dismissed: 
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- Limitation Act(IX of 1908), s: 14; Sch. I, Arts: 85, 
89— Mutual, open and current account—Meaning of— 
Tests for determination— Cause of action under Art! 89, 
when arises—Kxemption under s. lip—When can. be 
claimed—Civil Procedure . Code (Act V of 1908), 
0. VI! +, li—Amendment of plaint- Eñect of 
amendment to deprivé the opposing party of an 
acquired right—Amendment, if can be granted. 

7 Article 83, Limitation Act, refers to a suit to 
recover the balance on @ mutual, open and curient 
account between the partiesand tine begins to rtin 
from the close of the year in which the last item 
admitted or proved isentered inthe account. Whe- 
ther an accéunt'is mutual, open and current so as 
to attract the application of Art. §5 isa pure ques: 
tion of fact arid depends onthe nature of the deal- 
ings between the parties, nature ofthe entries and 
other relevant circumstances. ln order that an 
account should be mutual thére must bé dealings 
Between the parties and such dealings must Be cap- 
able of giving rise to indépendent obligations on 
each side of the account. at any given period or 
stage, The test to determine if an  accountis 
mutual, open and current is. to | see whether the 
dealings between the parties are of such a naturę 
that the bdlancée might shift sometimes in 
favour, of one party and ‘sometimes in favour 
of the other. An account current means a 
runhing account, that is, an account which 
ig c*htinued and not stopped or closed. If the 
account is ruhning, that iéto say, ifit is unclósed 
then itis opén and current, Mere cessation of the 
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dealings between the parties does not mean that the 
account is closed. The real question: in . each case 
would bé what is the intention of the parties; and 
that must-be inferréd fromthe surroundibg cireum- 
stances: {p 634,col. 2; p 635, col J.) 

The theory upon which the doctrina as to mutual 
iccounts rests is that there is a mutual understand- 
ing between the parties, eitter express cr implied 
that they will continue. to-credit each other until 
one siguifies a contrary intention, when the balance 
being ascertained, becomes due and payable. Íp. 


635, col 1.} 
In order to bring a case under Art. 85, it is 
is suing 


neteésary for the plaintiff toshow that he 
for the balance due on a mutual and open account 
The account must be open down to the suit but if 
at the time the suit is brought, the account was 
closed, Art. 85 willnotapply. Firm Gurdas Ram- 
Kote oe v. Bhagwan Das (2), referred to. [pe 632, 
col. J 

Article, 89 applies to a suit by a principal against 
his agent for an accouit aid for any money that 
may be found due onthe taking of such account. 
Whether an account was demanded and refused or 
not_depends onthe circumstances of each case, and 
there is no reason why a refusal may not be infer- 
id BS implied from thé facts of the case. |p. 636, 
col. . 

In thé absence of special circumstances leave to 
amend a plaint should not be given where the 
effect of. the amendment isto deprive the opposing 
party ofan acquiféed right. ‘p. ¢31, col. 1.) 

In order toclaim exemption under s. 14, Limita- 


tion Act, the cause of action inthe two suits must 
be thesame, [p 633, col. 2.) 


Sir Jamshed Kanga and Sir Chimanlal 
Setalvad, for the Appellants. 

Mr. M.C. Setalvad, for the Respondents. 

Beaumont, C. J.—This is an appeal 
from a decision of Mr. Justice Kania, 
The plaintiffs are suing the defendants as 
their agents in respect of moneys due on 
account of various tiansactions of cotton, 
wheat, linseed ete., in Bombay, for about 
two years up to October 20, 1922 and they 
ask foran account of those dealings and 
payment of the amount due to them. In 
the alternative, they ask for payment of 
Rs. 2,865 odd on an admission which is 
alleged to have been made by the defend- 
ants. The defence is that the plaintiffs’ 
suit is barred by limitation; and that being 
so, it is necessary tostate the relevant dates. 


The first dealing between the parties 
took place on August 1, 1921. There was 
no general agency agreement, and I think 
that in law the defendants were appointed 
as agents for the plaintiffs jin respect of — 
each particular transaction committed to 
them. The last dealing between ihe 
parties took place on April 4, 1922 and in 
my opinion, till about that date there was 
a mutual, open dnd curtent account bet- 
ween the parties. On July 10, 1922, the 
defendants wrote to the pldintiffs a lettér 
sending them an account showing the 
amount due from the défendants to the 
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plaintifis as Rs. 2,123 odd, and they stated 
that they had settled that amount by a 
hawala entry in favour of another shop, in 
which they alleged the plaintiffs were 
partners. To that letter the plaintiffs replied 
on July 16,saying that they did not admit 
the accuracy of the account, and they also 
challenged the right of the defendants to 
settle the account by means of the hawala 
entry, and they stated that the money due 
must be paid to themselves, After some 
further correspondence, on July 28, the 
defendants wrote saying that they would 
send the moneys due, viz., Rs. 2,123 odd to 
the plaintiffs, and they further contended 
in the correspondence that the accounts 
were correct. On July 13, 1925, the plaint- 
iffs commenced a suit in the Subordinate 
Judge’s Court at Delhi claiming the moneys 
due from the defendants, and that suit finally 
terminated on May 3, 1928, by its dismissal 
for want of jurisdiction. Then, on July 
25, 1928, the present suit was filed. 

The plaintiffs’ case is that the moneys 
which they sue for are due on a mutual, open 
and current account within Art, 85 of the 
Indian Limitation Act, 1908, that the last 
item in that account was in April, 1922 
and that accordingly time runs from the 
end of the year according to the account. 
It is not in dispute that the end of the year 
according to the account was in October, 
so that the plaintiffs’ claim is that time 
began torun from October, 1922. Then 
they say that credit must be given to them 
under s. 14 of the Indian Limitation Act, 
1908, for the time spent in prosecuting the 
Delhi suit, and on that basis their suit is in 
time. The learned Judge accepted that 
view and gave judgment for the plaintiffs. 


I may observe in passing that in the course 
of the trial the learned Judge gave the plaint- 
iffs leave to amend the plaint by alleging 
that the account of the plaintiffs with the 
defendants was a mutual, open and current 
account and he says that this amendment 
was allowed because the point raised was 
merely one of law.’ In’ my opinion that 
amendment ought not to have been allowed, 
because on the assumption that it was not 
open to the plaintiffs on the’plaint as drawn 
to raise the case of mutual, open and 
current account, the plaintiffs’ claim was. 
undoubtedly .barred by limitation, and it 
is settled that in the absence of special 
circumstances leave to amend ought not to. 
be given where the effect of the amendment 
is to deprive the opposing party of an 
acquired right, But] agree with the con- 
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tention of Mr. Setalvad for the plaintiffs 
that the amendment was not necessary and 
that on the plaint as drawn it is open to 
the plaintiffs to allege that the moneys 
are due upon a mutual, open and current 
account. 

The case of the defendants is that the 
account was closed at any rate on July 28, 
1922 and that time began to run from 
that date at the latest, and that according- 
ly the suil was out of time even if crèdit 
be given for the period of prosecution of 
the Delhi suit; but they contend further, 
that credit should not be given in respect 
of the Delhi suit, because they say that 
the suit was not prosecuted bona fide and 
that it was not in respect of the same cause 
of action and that, therefore, the conditions 
necessary to bring the case within s. 14 
of the Indian Limitation Act, 1908, were 
not fulfilled. 


In determining whether the suit falls within 
Art. 85, the first question to be decided is 
whether there was at any time a mutual,open 
and current account between the parties and 
if so, when it was closed. As I have already 
said, I think that at any rate down to April 
1922, there was a mutual, open and current 
account between the parties, but there being 
no generalagency agreement, it would only 
remain anopen and current account with 
the consent of both the parties. Whether 
that consent was withdrawn or not at any 
particular time is a question of fact. In 
my opinion, the fact that all dealings bet- 
ween the parties ceased from April 1922, 
coupled with the fact that in the following 
July the defendants sent in an account 
showing the amount due and made an un- 
conditional offer to pay that amount, shows 
that it was the intention of the defendants 
to close the account and I hold as a matter 
of fact that the account was closed, at any 
rate from July 28,1922. Thelearned Judge 
thought that the account remained open 
because two additions were made to the 
amount credited to the plaintiffs at a sub- 
sequent date. But those additions were 
not in respect of any new matter; they were 
in respect of matters which but for a mistake 
would have , been included in the original 


account, and it seems to me that 
merely correcting two items in an 
account itcannot be said that the de- 


-fendants intended to re-open the account 


as a current account. 

Mr. Setalvad has argued that even if 
the account was closed attheend of July, 
1922, he still come; within Art. 85, because 
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hesays his suit is a suit to. recover 
moneys which during the current year 
were dueupon amutual, open and current 
account and that therefore, he gets time till 
the-end of the year in whichto bring his 
suit, and for that proposition he refers to a 
decision of the- Calcutta High Court in 
Ganesh Lal v..Sheo Golam Singh (1). In 
that case the plaint was filed on December, 
6, 1877, andthe District Judge had held 
that the account which had been a mutual, 
open and current one, wasclosed on Octo- 
ber 25,1877 and accordingly he held that 
Art. 85 did not apply. But this decision 
was reversed by the High Court who held 
that on the District Judge’s own finding 
namely that there had been a mutual, open 
and current account which had been closed 
before the suit was brought but during 
the current year, the suit was in. time. 
and the learned Judgesof the High Court 
professed themselves as unable to follow 
the reasoning of the District Judge. With 
all respect to the learned Judges it seems 
to.me that the. learned District Judge 
was quite right. The nature of the. cause 
of action must be. determined at the date 
when. the. action isbrought. In order to 
bring himself within. Art. 85, a plaintiff 
must show thathe is suing for the balance 
due on a mutual, open and current account. 
If in factat ‘thedate when he starts the 
suit there is no open account then he can- 
not saythat he is suing for the - balance 
.dueon such an account. And it seems io 
me irrelevant to ‘observe that if the suit 
had.been brought somewhat earlier .in the 
year.-it would then have been for the 
` balance . due on an open account. 
therefore, prepared to follow the decision 
in Ganesh Lal v. Sheo Golam Singh (1) and 
I observe that the Lahore High. Court in 


Firm Gurdas Ram-Kotu Ramy BhagwanDas. 


68 Ind. Cas. 815 (2), took the same view of Art. 
85 as I am taking. In my view, therefore, the 
case does not fall within Art. 85 and 


having - regard to the decisions which have ` 


been given as tothe meaning of movable 


property in Art. 89, I think.the case falls 
~ within that - article. and that the plaintiffs! - 


e „suit would be out of time even, if credit. be 
~ „given forthe period 
© the Delhi suit.. 


the learned Judge’s view that the ~ 


be allowed to the plaintiffs. I am not im-: 
. pressed with the argument: that the Delhi 
-D50 LR. . vos i : 
' -(2)168 Ind, Oas. €15; APR 1922 Lah. 182, 
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i am not 


spént,-in. prosecuting. 


- Lam not, however, prepared to agree with” 
nen vuege Bs period ;: 
- spent, in prosecuting. the Delhi suit.should ` 
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suit was not a bona fide one, but I think 
the plaintiffs have failed to prove that the 
cause of action in this suit and.the cause 
of action in the Delhi suit were the same 
andthatis one of the conditions which 
must be complied within order thats. 14 
ofthe Indian Limitation Act may operate. 
The plaintiffs did not give evidence either 
in the Delhi suit or in this suit, and, 
therefore, one can only judge the relative 
causes of action by comparing the plaints 
inthe two suits. Inthe present suit the 
claim isin respect of cotton, wheat, linseed 
etc. up to October 20, 1922, and in the 
alternative inrespect of anadmission. In 
the Delhi suit the claim is in respect of 
transactions in cotton only and no period 
is assigned during which transactions 
are alleged to haye taken place. The plaint 
in the Delhi suit was filed onJuly 1, 1925,. 
and there is nothing whatever, to show that 
the transactions covered in that suit would 
not include transactions in the years 1923 
and 1924, which are outside the scope of 
the present suit. There is an -allegation 
in the plaint in the Delhi suit that the cause 
of action arose in the month of. June, the. 
year not being specified and that allega-. 
tion seems . inconsistent with the theory 
that thecause ofaction inthatsuitis the. 
same as the cause of action in this suit, 
because there is no suggestion. in this suit 
that the cause of action arose in.the month 
of June in any year. I think, therefore, 
the plaintiffs have failed to prove that the 
causes of action in thetwo suits are the 
same. Mr Setalvad has relied on an ad- 
mission made by one of the members 
of the defendant firm in this suit in the | 
course of his cross-examination to the effect 
that in respect of cotton transactions of 
the plaintiffs there was only one continuous 


account inthe defendants’ book and that - 


there was no other transaction with the 
plaintiffs. That may have been the defend- 
ants’ view in 1932, but it does not follow 
that it was the plaintiffs’ view in 1925. 


_. Withregard tothe claim on the. alleged 
“admission on which the. learned Judge. 


wis against the plaintiffs, I agree with his 
decisión and have-nothing to addon this: , 
point: =, PNT ane ge Paes 
“ For these reasons, I think the plaintiffs: ~ - 
suitis barred by limitation and the appeal: 


mist.be allowed with costs “and. the suit, . i 
dismissed with costs including .the costs of °° 


the summons. Defendants must pay the . 
costs of the commission, which appears - 

to me to have been entirely unnecessary. 
. Rangnekar, J.—This is an appeal from 
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a judgment’ cf Mr. Justice Kania award: 
ing the plaintiffs’ claim inthe suits . The 
main- question in the: appeal is whether 
the suit is barred by limitation. The learned 
Judge held thatit was not andthe appel- 
lants contend it is. The material facts and 
the dates are not in dispute. .: 


The plaintiffs carry on business in Delhi 
and in August, 1921, they employed the 
defendants as their . commission agents 
in Bombay to enter into various transac- 
tions in cotton and other commodities. 
The defendants accordiigly bought and 
sold cotton on their behalf from August, 1921 
vaida. The business continued up to April, 
1922 vaida, and admittedly that was the 
last transaction incotton that was entered 
into by the defendants. on behalf - of the 
plaintiffs. Somewhere between April. and. 
May the defendants made-up the accounts 
and struck a balance. of'Rs.:.2,123 odd in 
favour of the plaintiffs. It appears that in 
March 1922, thatis, after the transaction 
of April vaida was entered -into, the 
defendants intimated tothe plaintiffs that 
they were not willing to continue business 
dealings withthem. This appears from a 
letter dated March 7,1922. Inreply the 
plaintiffs stated that they were giving up 
cotton business and promised:to make up 
accounts on receiving a statement of account 
from the defendants...On. July. 10, the 
defendants wrote to the effect that Rs. 2,123 
odd.were due to the plaintiffs: and along 
with that letter sent. a full statement of 
account. They further stated. that they had 
entered a hawala in” respect of.this sum in 
favour of the firm of Mahesh Das:in which ac- 
cording to them the plaintiffs were partners 
or otherwise interested, The Ankda showed 
the transactions entered -into right from ‘the 
beginning of August, :. 1921 and it is com- 
mon ground that up to this time no detailed: 


` statement -of account was sent by the de-- 


fendants’ to the plaintiffs. The Ankda at 


the foot of it showed the sum of Rs. 2,123-14-9. 


as “balance payable”. In .their letter of 
July 16, the plaintiffs repudiated the hawala 
and, called upon the defendants to furnish 


account with them, and further stated that 
they would recover what was found due .to 


them directly from .the defendants. | On, 


o7 July 21, 1922, the- defendants stated that 


the Ankda sent: was correct and asked the. 


plaintiffs to. compare it with the slips they 


had sent from time to time and that nothing: 


further could be done in the matter. On 


July. 20, : the. plaintiffs again -protested 
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against the hawala and called upon the 
defendants to give them credit for interest 
on certain items in the account. On July 
28, the defendants’ wrote to the plaintiffs 
stating that as the plaintiffs had objected 
to the hawala entry, they would cancel the 
same and that they: themselves would pay 
the amount of Rs, 2,123 cto the plaintiffs. 
No further correspondence is alleged to 
have taken place between the parties: ~~ -. 
. In 1924, the defendants instituted a suil 
against the firm of Mahesh Das and in their 
plaint. al para. 4 stated that one of the ac- 
counts of the defendants stood in the name 
of the present plaintiffs, and at the foot of 
that account the sum of Rs. 2,865 was due. 

On July 13, 1925, the plaintiffs instituted 
a suit against the defendants in the Court 
of the Subordinate Judge at Delhi for re- 
covering as “alleged by the defendants. in 
this. suit, the amount due by them at the 
foot of the commission agency account. The. 
defendants denied.the jurisdiction of the 
court. The contention was upheld, and the 
decision confirmed by the Appellate Court 
on appeal by-the plaintiffs. 

The present suit was filed on. July. 30, 
1928.- In the plaint the plaintifis set out 
two grounds for exemption from the law of 
limitation : — s 

(l) the time taken for prosecution of the Delhi 

suit and appeal--s. 14 of the Indian Limitation 
Act, 1908, 
(2) the admission of the defendants made in their 
suit against the firm of Mahesh Das. pane 
It is common ground that the time taken for. 
the prosecution of the Delhi suit: and ap- 
peal was between July 18, 1925 -and May: 
2, 1928. As to the second ground of ex-: . 
emption, namely, the alleged admission in 
the suit against the firm of Mahesh Das the 
learned Judge held that the plaintiffs were 
not entitled to rely onit. In this view [ 
agree. |, : 

Almost at the end of the case the plaintiffs 
pleaded as an answer to the plea of limi- 
tation that the account’ between parties was 
a mutnal, open and current account and’ 
applied, for an amendment to. that effect. 
The amendment was opposed ‘bit allowed: 


.by-the learned Judge. 
particulars or a detailed.statement of their € S 
:Advocate:General in'appeal are. (1) that thè: 
‘plaintiffs are.not entitled to rely on s. 14 óf ~ 


The contentions raised by the- learned: 


thé Indian Limitation Act, 1908, as it is not . 
proved that the cause of action in this.suit . 
is the same :s that in the Delhi suit, and 
further that the plaintiffs were not prose- 
cuting the Delhi suit in good faith,(2) that the 
learned Judge was wrong in allowing amend- 
ment. of the plaint to the effect that the ac- 
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count. between the plaintiffs and the defend- 
ants was a mutual, open and current account, 
(3) that even ifthe account was mutual, it 
was not open and current at the end of the 
year, nor at the date of the suit and (4) that. 
the case was governed by Art. 89 and not 
by Art. 85, because the plaintiffs having 
demanded the accounts the same was re- 
.fused by the defendants, and secondly, 
“bécause the agency between the parties had 
come to an end in the month of July 1922. 
Mr. Setalvad for the plaintiffs-respondents 
in a forcible argument urged, (1) that the 
cause of action in both the suits is the same, 
(2) that there is nothing to show that the 
plaintiffs were not prosecuting their 
suits in Delhi in good faith, (3) that 
the amendment was unnecessary and may 
be ignored as the account in fact 
is mutual, open 
(4) that even if the account was closed in 
July, 1922, still the case would be governed 
by Art. 85 and the plaintiffs would be en- 
titled to bring the suit within three years 
from the close of the year, that is October, 
` 1922, as the last admitted item was entered 
in the account in July 1922, (5) that if 
Art. 89 applied there was no request to 
render accounts and (6) that the agency did 
not terminate in July as the account was 
open till the end of the year. 


With regard to the first contention as to 
whether the plaintiffs are entitled to claim 
exemption from the law of: limitation on 
the ground that.they were prosecuting their 
suit in Delhi, it seems to me that there is 
. considerable force in the argument of the 


_ Advocate-General that the cause of action. 


in the present slit is not the same as in the 
Delhi suit. The Delhi suit was confined 
only to accounts in respect of cotton: trans- 
actions and the defendants were sued there 
as brokers. The suit was filed on July 13, 
1925, and the cause of action in the body 
of the plaint is said to have arisen in June. 
There is nothing to show what particular 
month of June the plaintiffs refer to in that 
plaint, noris ‘there anything to show that 
the account in that suit was in respect of 
the transaction of 1921-22. In the present 


. suit the defendants are sued as commission ` 
agents, not only in respect of cotton but also 


in respect of -various other commodities, 
such as wheat, linseed etc., and also in res- 
pect of cértain dividends recovered by the 
defendants on behalf of the plaintiffs. The 
cause of action, according to the plaintiffs, 
in the present suit arose on October 20, 1922. 
On these facts, ib is difficult to hold that the 
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oT of action in both these suits are iden- 
tical. 

Assuming, however, that the plaintiffs are 
entitled to claim exemption from the law of 
limitation on the ground mentioned in the 
plaint, the main question in the appeal is: 
whether the account on which the plaintiffs ` 
rely is a mutual, open and current account 
and whether Art. 85 is applicable to the 
facts of this case. If Art. 85, applies and if 
the plaintiffs are entitled to claim credit 
for period during which they prosecuted the 
Delhi suit, then it is obvious that the suit 
would be in time. ° 

Article 85 refers to a suit to recover the 
balance on. a mutual, open and current 
account between the parties and time begins 
to run from the close of the year in which 
the last item admitted or proved is entered 
in the account. The plaintiffs did not state 
in the plaint that the account between the 
parties was mutual, open and current, and 
almost at the end of the case asked for an 
amendment to that effect. The amend- 
mént was opposed but allowed by the ` 
learned Judge. I agree with the learned 
Advocate-General that the amendment was 
wrongly allowed, because the effect of it 
was to deprive the defendants of a right 
which was vested in them, namely, a right 
to plead limitation. But in my opinion 
there is considerable force in Mr. Setalvad’s 
argument that the amendment was unneces- 
sary and that the plaintiffs would be entitl- 
ed to say on the account put in on behalf 
of the defendants that it was a mutual, 
open and current account. The effect of 
the amendment was only to enable the 
plaintiffs to plead that the account on which 
the suit was brought was mutual, open and 
current, whether successfully or not is a 
different matter. 

Now whether an account is mutual, open 
and current so as to attract the applica- 
tion of Art. 85.is a pure question of fact 
and must depend upon the nature of the 
dealings between the parties, nature of the 
entries and other relevant circumstances. 
In order that an account should be mutual 
there must be dealings between the parties 
and such dealings must be capable of giving 
rise to independent obligations on each 


side of the account at any given period or 
. Stage. 


e. One test commonly applied is the | 
possibility of shifting balances sometimes ` 
in favoer of one party and sometimes in 
favour of the other. But as observed in 
several reported decisions that test is not 
decisive or conclusive of the matter. The 
real test is whether the dealings between 
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the parties are of such a nature that the 
balance might so shift: Af account current 
means a running account, that is an account 
which is continued and hot stopped or eles- 
ed. If thé account is running, that is to 
Say, if itis uncloséd, then itis open and 
‘current. It is open either because the 
balance remains to be drawn or struck, or 
because it is to be carried forward because 
of some contemplated future dealings bet- 
ween the parties. If the account is not 
closed by settlement or otherwise, it is open. 
Of course, mere cessation of the dealings 
between the parties does not mean that the 
account is closed. Thé real question in 
each case would be what is the intention 
of thé parties, and that must be inferred 
from the surrounding circumstances Sup- 
pose there isa mutual, open dnd current 
account between the parties and‘the dealings 
close in July and the plaintifis draw 4 
balancé dgdinst the defendants and then 
demand the sum from them intimating 
that no longer dealings will take place 
between them, L ami unable to see How it 
can be said that after July the account 
still remained a mutual, open and current 
account and continued to bear that charac- 
ter right up to the éhd of the year: There 
is ncthing in law which prévents a party 
from saying to the other: 

“Lam closing your.account to day This is what 


is dueto you 1 shall have nothing: todo with you 
in future” ; 7 


lt is difficult to see how it can be contend- 
ed aftét this that thé account still remained 
open, and current. On tlie other hand in 
the illustration which I have taken. if the 
transactions between the parties come to an 
end in July but nothing furthér happens 
and at ihe end of the year tle balance is 
brought down, it is quite clear that the 
account would be mutual, open and current 
and limitation would run from the- end of 
the year, even though the last item was 
entered in the month of July. Similarly, 
if at the end of the year the balance is 
carried forwaid, say to the next year, in 
my opinion there would be . nothing’ to pre- 
vent a party from saying that the account 
was képtopen andsoon, The'real principle, 


in my dpinich.is, as stated by Wood, 4th — 


Edition, p. 14237: -| i sen oh 

“The theory upon which the doctrine as to mutual 
accounts rests: is that there is a mutual-understand- 
ing between thé parties, either éxpréss or implied, 
that they will continue to credit each other until 
one signifies a contrary intention, when thé balance 
being ascertained, becomes due and payable ” 


Applying these ‘pfinciples what is thé 
position? Undoubtedly. the account in this 
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ease was originally mutual; open and cur- 
rent up tothe end of July. But the ques- 
tion would be was it open and current after 
July so as to enable the plaintiffs to say 
that time in this case should run from the 
close of the year, that is from October? 
Now the evidence in thé case is so clear 
on the subject that I have no doubt about 


the conclusion to which I can come upon it: . 
As I have stated the defendants senti 


the accounts in the month of July. Admit- 
tedly no transaction took place after the 
April vaida. The effect of the correspond- 
ence is toshow that both the- parties mutual- 
ly were desirous of terminating their busi- 
ness relationship: The defendant actually 
entered a-hawala, that is to say, made a 
payment to the plaintiffs by crediting the 
sum due to the firm of Maheshdas and 
debited the amount to the plaintiffs in 
their own account with them. The hawala 
was objected to by the plaintiffs and on 
that objection the defendants stated that 
they would cancel thé hawald and pay the 
balance directly to the plaintiffs. It is 
difficult tosee on these facts how the account 
Gan be stated to have remained open even 
up to the end of the year. Itis said that 
the plaintiffs did not accept the balance 
drawn by the defendants as being corect 
and that they did not sign ahy statement 
of account and, thetefore, the account was 
nota stated account. It is further stated 
that unless an account is stated; that is to 
say, stated in the same way as, for instanée, 
Art. 64 requires, thé account cannot be said 
to have been closed. I am unable-to accept 
this argument.- I think, as I have stated, 
the real question is the intention of the 
parties, 1 am unable to see there is anything 
in law which would prevent a man from 
sayings 

“From to-day Ishall not Have any business dealing 
with you. I have made up my accdunt which accord- 


ing to me,is correct, and if you do-not accept it, do 
what you like ” 


If a man says that clearly and nothing 
further happens, in my opinion, the account 
must be said to have been closed whether 
the other party accepts the correcitiess of the 
aceount or not. i 

Then it issaid that the account in this 
case in fact remained open because there 
were items which were subsequently either 
admitted by the defendants or entered in 
the account books. The evidence with 
regard to these three items is to this effect, 
The itemis are Rs. 209 and Rs; 750 and 
interest claimed by the deféndants on their 
side of the account, As to the item of 


ve 


a 


“the account 


eo 
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Rs. 209 the position is that this sum became 
due to the’ plaintiffs in December, 1921, 
as the result of an earlier clearing. It 
was properly credited in the ledger of the 
defendants but in the statement ‘of account 
sent to the plaintiffs by some over- 
sight the item was. omitted. The mistake 
was due to the fact that there was a similar 
Ain te in the entriesin the Bethi Khata 

‘ahi from which the Ankda sent to the 
plaintiffs was prepared, and accordingly, 
credit was given to the plaintiffs at the 
end of the year. The item of Rs. 750 re- 
presents the dividends collected inFebruary, 
1922 by the defendants on-behalf of the 
plaintiffs. Thereis no evidence to show 
that the defendants were employed as 
agents for this purpose, but apparently 
they collected the dividends for the plain- 
tiffs in February, 1922, This item also was 
not mentioned, in the Ankda sent to the 
plaintiffs and that wasdue to an oversight, 
butit was creditedin the ledger at the end 
of the year as having been recovered by, 
the defendants in February, 1922. Then in 
the Ankda sent to the plaintiffs the defend; 
ants forgot to charge interest in their, 
favour and that omission was subsequently: 
repaired. It, however, appears that in fact 
all these three items were mentioned in. 
what is called, a memorandum at the end, 
of the cash book. ‘The point to note is that 
all the items are. in respect of matters 
prior to July, 1922.. The subsequent addi- 
tion of these three. items in the: ledger. 


cannot, in my opinion, make any difference - 


in the position and cannot detract from the 
positive evidence of, the account being- 
. Closed and the dealings having come to an 
end in July, 1922. The test is, not whether 
which has been.sent to. the 
plaintiffs is correct or not, but-the: fest’ is 
whether one party closes the account to the 
knowledge of. the other. It is only. when, 
after the balance is -struck, ` fresh” dealings 
take place between the parties, e. Yg. fresh’ 


sum is received or advanced and. entered - 


into the account, that it may be- said that 
the account is continued. 
‘fact, these items were brought to account in 
` the ‘cash book and admittedly no fresh, 


', dealings - took place between the parties . ee 
- circumstances, of each case, and I see no - 


cate that date.. 


| Setalvad next argued that the last, 
: reas in.the account was entered in July; | 
"1922 and therefore, assuming that the ac- - 


count was closed still time would begin 


“torun under Art. 85 from fhe close of the- 


-ryear which in this case was October, 1922, 


“ accounts being kept in accordance with 


.the year. 


As. a matter of 
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the Indian Calendar. Article 85 states :— 
“For the balance due on a mutual, open and 
current account” etc. From the wording of. 
the article, itis’clear that if an account is 
mutualinany part of the. current year, it 
mustretain that character till the end. OE 
It cannot retain that character 
till the end of the year if, at any time during 
the year the account is closed, much: less 
when the suit is brought. Now it is inthe 
suit that the plaintiff has to show that he is 
seeking to recover the balance. due on a 
mutual, open and current account. It must 
follow, therefore, that if the account in ques- 
tion was closed prior to the suit, the suit 
cannot be said to be for the balanceof an 
open’ and current account. In order to 
bring the case under Art. 85, it is, in my 
opinion, necessary for the. plaintiff to show 
that he is suing ; for the balance dueon a 
mutualand open account, If at the time 


the suit was,brought the account was closed, 


then Ithink the article. would . not apply. 
In other words the account must be open’ 
down tothe suit. Asimilar view has been 
taken by the Lahore High Court in Firm 
Gurdas Ram-Kotu Ram v. Bhagwan Das (2). 

Thenext question is whether. Art. 89 is 
applicable. In my opinion it is. The 
Article applies, as the authorities show, to 
a suit by a principal against his agent. ‘for 
an account and for any money that may be . 
found due on the taking of such account, 
The starting point of. limitation is (1) when 
the account is demanded and refused, or 
(2) when the agency terminates. But what- 
ever starting point is taken “in this case, in 
my ‘opinion, the suit is barred under the 
article. The correspondence to which I 
have referred clearly shows that: a detailed’ 
statement of account was demanded by the 
plaintiffs but refused by the defendants 


-who said thatthe statement they sent was 


correct and in effect declined to send any 
further statement. Mr.” Setalvad refers to 
one or two decided cases :in whieh it seems 
it was held that the refusal to render an 


account, within the meaning’ af-the third 
<. column of ‘Art, 89 must be express. 


all respect I differ’ from this view. In my . 
opinion whether. an account was demanded” . 
and refused or not must depend upon the: 


reason why a refusal may not’ be inferred - 
or implied from the facts of the case: 
therecan be no answer to the argument 
that the agency in this case terminated in” 
July, 1922 and that being the case, the suit. ` 
was clearly barred under Art. 89 of the 


Indian Limitation Act, 1908, 


With ` 


- But 


ni 

_ In the result.I agree.that the appeal 

must be allowed and the suit dismissed with 

costes. f : 
N. .° . - Appeal allowed. 


oe 


OUDH CHIEF COURT. . 
Criminal Appeal No. 476 of 1932. 
January 13, 1933. 
Nanavorry, J. 
MATA DIN AND OTHERS 
. APPELLANTS 
VETSUS - Ki 5 
EMPEROR—Compuainant RESPONDENT. 
Penal Code (Act XLV of 1860),.3. 97—Determined 
fight between two parties—Private defence, right of 
—Whether can be claimed by either party. A 
The right of private defence of person or prop- 
erty cannot be claimed by eitherof the parties to a 
very determined fight between the -parties. Mulla 
v. Emperor (1) and Emperor v Prag Dat (2), refer- 
“re eo : z 
Criminal Appeal against the order ofthe 
. Additional Sessions Judge, Kheri, dated 
November 26, 1932. 
Dr. J. N. Misra, for the Appellants.. . 
Mr. G. H. Thomas, Government Advocate, 
for the Crown. ' 
Judgment.—This is ‘an appeal from a 
judgment of the learned Additional Ses- 
sions Judge of Kheri convicting the ap- 
` pellants of offences under ss. 147, 325 and 
323 read with s. 149 of the Indian Penal 
Code and sentencing each of them for 
an offence under s.~ 147 to one year’s 
rigorous imprisonment and three years’ 
rigorous imprisonment for offences under 
ss. 325 and 323, Indian’ Penal -Code, read 
with. s. 147, Indian Penal Code, the sentences 
in all cases to run concurrently. 
The story ‘of the ‘prosecution is briefly 
as follows: — ie ; 
For the last two years the Kurmis and 
Pasis of village Banjaria in -the district 
of Khéri were on very bad terms with one 
another. The Kurmis harrassed the Pasis 
in various ways until many of them were 
compelled toleave their own home und goto 
village Sitlapur and begin cultivating 
fields there. On July 1, 1932, at about 
9 or 10'a. Įm. one Budhai Pasi wae plough- 
ing his field in village Banjaria,, when 
certain Kurmis came and beat him with 
lathis. - The. womenfolk of. Budhai’s 
household came and took him home and: 
Musammat Sankora went to village Sitlapur, 
about 3 miles from Banjaria and told the 
Pasis of this. high-handedness on the part 
of the Kurmis.. Thereupon several Pasis 
game armed with lathis- and spears. to, 
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village Banjaria. ‘The Kurniis- got scent’ 
of this fact and they also assembled 
together and were prepared to fight. The 
opposing forces met in Dubar's field where 
a free fight took. place The Kurmis 
inflicted grievous and simple hurt to Dubar 
Pasi and several other Pasis. While the 
fight between the Kurmis and Pasis was 
going on, Badlu, a relative of Budhaj. 
Pasi, went to Jamkohna, where Suba 
Inspector Muhammad Ayub Husain “wasi 
investigating a crime. Sub-Inspector 
Muhammad Ayub Husain hastened to the 
spot and by threats and persuasion calmed 
both parties and made them disperse. He 
sent a note about the occurrence to Police 
station Kotwali and asked for Police help. 
Sub-Inspector Abdul Majid Khan there- 
upon proceeded to the spot with certain 
constables. He found the corpses of Puttu, 
Chhedi and Darshan Kurmis and prepared 
and inquest report and sent the dead 
bodies to Sadar for post mortem examina- 
tion through Rameshwar‘constable. Dubar 
and o:her Pasis -as well as Bindra and 
other Kurmis, who were injured, were also’ 
sent to the hospital for medical examina- 
tion. “Bindra died later on in the hospital. 
On July 3, 1932, Mr. Ferguson, Superin- 
tendent of Police, accompanied by Babu 
Chandra Pati Rai, Kotwal, reached Banjaria 
and took up the investigation from Sub- 
Inspector Abdul Majid- Khan. Babu. 
Chandra Pati Rai prepared a site plan 
showing the feld called “phulwari,” where 
the lathi fight took place and where blood 
was found in certain places and after 
the Police investigation had been completed 
17 Kurmis were prosecuted on charges, 
under ss. 147, 325 and 323-read with 
s. 149 of the Indian Penal Code. . 
“ The learned Sessions Judge acquitted 7 
Kurmis and convicted the ten appellants, 
who have filed this appeal as, stated. 
above. : : an eas 
I have also before me the file of the- 
Sessions Trial No. 48 of 1932 Emperor v. 
Jaskaran, in which Jaskaran, Paran, 
Kheman, Rikhi, Ghurai, Balla, Mulla and 
Dubar were sentenced to ‘one year’s 
rigorous imprisonment under s. 148, Indian 
Penal Code and two years’ rigorous. 
imprisonment under ss. 325 and 323 read 
with s. 149, Indian Penal Code and .to. 
ten years rigorous imprisonment under 
s. 304 read-with s; 149, Indian Penal Code, 
the sentences in all cases to run con- 


currently. e r Doai 
It is clear from’ the ` evidence on the: 
record that a very determiped fight’ 
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between the Pasis and Kurmis of Banjaria 
took place in Dubar’s field known as 
Phulwari. The learned Sessions Judge 
has relied on the evidence of P. W. 
No. 13 Kallu, and P. W. No. 14 Rameshwar. 
The learned Counsel for the appellants 
Dr. Jaikaran Nath Misra has relied upon 
the evidence of these prosecution witnesses 
“as also upon the evidence of P. W. No. 8 
Musammat Ramkali, -a girl of 9 years of 
“age, and P.W. No. 15 Chhanga Chamar. 
The evidence of these witnesses goes to 
show that both sides namely the Kurmis 
and the Pasis were determined to have 
a free fight andto take their revenge upon 
one another. Prosecution Witness No. 13 has 
deposed that when the Kurmis approach- 
ed the north-west corner of Dubar's field 
the fight began and that the Pasis came 
from the south side and that ‘both the 
Pasis and Kurmis met each other near 
the jamun tree in Dubar’s field and that 
all the Kurmis and Pasis who were injured 
were wounded in Dubav’s field near the 
jamun tree and those who were killed 
were also killed in the same field. The 
learned Counsel for the appellants has 
argued that the evidence of the prosecu- 
tion witnesses shows that it was the Pasis 
who began the assault by beating Darshan 
Kurmi, who subsequently died. and that 
it was not the duty of the appellants to 
remain inside their houses when the Pasis 
were anxious for a fight. I am not 
prepared to accept the contention of the 
learned Counsel for the appellants. In 
- Mulla v. Emperor (1), it was held by a 
learned Judge of the late court of the 
Judicial Commissioner of ‘Oudh that-where 
both parties came -armed and -with the 
full determination to settle their quarrel 
by ‘force no right of private defence could 
arise. In this ruling the decision-in Em- 
peror v. Prag Dat (2), was followed. The 
prosecution witnesses do not say that the 
fight ‘took place in or near any house 
belonging to the appellants but on the 
other: hand there is clear evidence on the 
record that both sides moved to action and 
that it was in the field ‘of Dubar named 
as ‘Phulwari thatthe opposing forces met 
and had a free-fight. In such circumsta- 
nees the Kurmi-appellants cannot claim 
the benefit of s. -97 of-the Indian Penal 
Code and cannot argue that they had the 
right of-private defence of person and of 


(1) 89 Ind. Cas. 158; 2 OW N 332; 12 OLJ 337;. 
AIR 1925 Ondh 438; 26 Or. L J. 1294;28 0 O 


92. 
(2) 20 A 459, 
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property. The appellants were as ‘keen on 
fighting the Pasis as the latter were on 
beating them, and neither party can in 
such circumstances claim the right -of 
Private defence of person or property. 

The only other ground pressed before - 
me is the question of sentence. This was 
a very serious riot and but for the 
providential presence of Sub-Inspector 
Muhammad Ayub Husain this riot would 
have assumed still graver proportions and 
many more of the rioters on both sides 
would have paid the penalty of their folly 
with their lives. In these circumstances, 
in view of the very serious nature of the 
riot, I am not prepared to hold that the 
sentences passed upon the appellants are 
too severe. 

The first ground of appeal was not 
argued before me by the learned Counsel 
for the appellants and indeed the very 
fair and clear judgment of the learned 
Sessions Judge fully establishes the guilt 
of all the appellants. 

No other point was argued before me on 
behalf of the appellants by their learned 
Counsel. 

The result is that this appeal fails and 
I accordingly dismiss it and uphold the 
convictions and sentences passed upon the 
appellants. | 

NA. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Givil Rule No. 1149 of 1932. 
January: 25, 1933. 

JAOK AND - MITTER, JJ. 

ALI BAKHTEAR AND OTHERS— 

PETITIONERS 


versus 
KHANDKAR ALTAF HOSSAIN 
AND OTHERS - OPPOSITE PARTIES. | 

Mussalman Wakf Validating Act (XLII of 1928), 
3 8—Wakf partly public ‘and partly private— 
Applicability of the Act. 

A wakfnama provided that one.third of the income 
of the wakf properties is devoted to the personal 
expenses of the founders of the wakf and the 
remaining two-thirds in paying-the expenses of the 
students and feachers, in providing food to the 
travellers in the month of Ramzan and spending 
certain sums in the mosques in different places. 
Provision was also made for the succession of the 
muiwalliship, the first-mutawallis being-the founder 
and his wife: 

Held, that the wakf was partly a public -wakf 
devoted entirely to religious purposes and partly 
a private wakf and the provisions of the Mussalman 
Wakf Validating Act applied to it Shabbir Hossein 
v. Ashiq Hossein (1), referred to 

Section 3.0f the Mussalman Wakf Validating Act 
appliesto wakfs which are in the nature of family 


4933 


settlements, pure and simple where the ultimate 
benefit is expressly or impliedly reserved for the 
poor or for any other purpose recognized by the 
Mussalman law asa religious, pious or a charitable 
purpose of a permanent character. 


Civil Rule against an order of the Dis- 
w Judge, Murshidabad, dated July 20, 

32. 

Messrs. Nasim Ali and Farhat Ali, for 
the Petitioners. i 

Messrs. Rupendra Kumar Mitter and A. 
S. M. Akram, for the Opposite Parties. 

Jack, J.—This Rule was issued on the 
opposite party to show cause why this court 
should not set aside the dismissal on a 
preliminary point of the petitioner's appli- 
cation for an order on the opposite party 
to file accounts under s. 3, Mussalman 
Wakf Act, XLII of 1923. The preliminary 
point raised was that Act XLII of 1923 is 
not applicable to this wakf inasmuch asit 
is a wakf ofthe nature described in s. 3, 
Wakf Validating Act VI of 1913, and is 
thus excluded from the operation of Act 
XLII of 1923 by s. 2 (e) of the Act Some 
of the terms of the wakf are as follows: 
(1) Aslong as the founders live they shall 
appropriate one-third of the proceeds of the 
wakf properties themselves and apply two- 
thirds to other charities; (2) After their 
death two-thirds of the proceeds of the wakf 
properties shall be enjoyed by their children 
and the remaining one-third should go to 
meet the charities; and (8) ın the event of 
non-existence of any child begotten by the 
founders, such a person from among their 
relatives as may be most nearly related to 
them shall be appointed mutwalli and shall 
get Rs. 10 a month asa salary, shall live 
in their dwelling house and shall appro- 
priate the balance of the proceeds of the 
tanks and gardens left after defraying the 
expenses of persons attached to the Madrasha 
and Khankah. 

The question then is whether this is a 
wakf coming under Act VI of 1913 or under 
Act XLII of 1923. Act VI of 1913 only 
applies to a wakf in which the ultimate 
benefit is expressly or impliedly reserved 
for the poor or for any other purpose re- 
cognized by the Mussalman Law as a 
religious, pious or charitable purpose of.a 
permanent character: vide s, 3 (b) of the 
Act. It is quite clear, therefore, that-in the 
present case Act VI of 1913 has no applica- 
tion because the ultimate benefit is not 
reserved for the poor or for the other charit- 
able purposes. 
to the relative of the founders who will be 
appointed mutwalli. In addition to Rs. 10 


as his salary, heis 40 live in the dwelling: 


The ultimate benefit goes. 
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house and to appropriate the: balance of 
the proceeds of the tanks and gardens left 
after defraying the expenses of persons 
attached to the Madrasha and Khankah. 
It is clear from this that certainly the 
whole of the ultimate benefit is not reserved 
for the poor or for any other purpose reco- 
gnized by the Mussalinan Law as a reli- 
gious, pious or charitable of a permanent- 
character. aS 


The learned Judge, therefore, in holding 
that the wakf is in the nature of a wakf 
described in s. 3, Act VI of 1913, is not 
correct. On the other hand the wakf clearly 
comes under the definition of a wakf con- 
tained in Act XLII of 1923. Therefore, 
the learned Judge was not right in dis- 
missing the application on this preliminary 
point The Rule is made absolute and the 
case sent back to the District Judge for 
disposal in accordance with law on the other 
questions which arise. We make no order 
as to costs of this rule. 


Mitter, J. This question raised by this 
Rule turns on the construction of certain: 
provisions of the Mussalman Wakf Act 
(Act XLIIof 1923). It appears that the peti- 
tioners and opposite parties Ncs. 2 and 3, 
who are the Mussalman inhabitants of 
village Shahpur in the District of Murshid- 
abad and areinterested in the wakf created 
by one Hossain Ally and his wife on July 19, 
1863 by a deed of wakfnama which con- 
cerned properties situate in Calcutta and 
inthe Districts of Murshidabad, Burdwan 
and Birbhum, applied before the District 
Judge, Murshidabad, for an order on the 
opposite party No. 1 to file a statement 
unders. 3 ofthe Act. They alleged inthe 
said application that opposite party No. 1 
wasnot managing the wakf estate accord- 
ing to the termsof the wakfnama but was 
misappropriating the wakf fund. The 
learned District Judge has thrown out the 
said application on the ground that the 
wakf is of a nature described in s.3 of the 
Wakf Validating Act, VI of 1918, and as 
suchthewakf clearly comes within the pur- 
view of the excepted part of s.2 cl. (e), Act 
XLII of 1923, andthe Act doesnot apply to 
the presentcase. Wehave read the wakf- 
nama and it-appears to us that one-third of 
the income of the wakf properties is devoted 
to the personal expenses of the founders of 
the wakf and the remaining two-thirds in 
paying the expenses of the students and 
teachers, in providing food tothe travellers 
in the monthof Ramzan and spending cer- 
tain sums in the mosques in different places, 
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Provision is-also matle for the succession of 
the Mutwalliship the first mutwallis being 
the founder and his wife, Having regard 
to paras. 1 and 3 ofthe wukfnama it appears 
to usthatthe wakf is partly a public wakf 
that is devoted entirely to religious pur- 
poses and partly a private wakf. The wakf 
is really a mixed wakf and to such a wakf 
the provisions of the Mussalman Wakf Act 
- are clearly applicable. ; 

This was the view taken by Wazir Has- 
san, C. J., ofthe Oudh Chief Court in the 
Full Bench decision ‘of Shabbir Hossein v. 
Ashiq Hossein (1). The learned Judge is 
clearly inerror in holding that the wakf 
in the present case isa wakf described in 
s.3, Mussalman Wakf Validating Act of 
1913, and therefore comes within the excep 
tion of s. 2 (e) of the Act of 1923. We are of 
opinion that s. 3, Mussalman Wakf Validat- 

. ing Act, applies to wakfs which are in the 
nature of family settlements, pure and 
simple, where the ultimate benefit is expres- 
sly or impliedly reserved for the poor or for 
any other purpose recognized by the Mus- 

-salman Law asa religious, pious or a charit- 
able purpose of a permanent character. 
We are supporied in this view by an un- 

. reported decision of this Court in Civil 
Rules Nos. 872'and 873 of 191. ' The result 

“is that the order of the learned District 
Judge must be set aside and he ie directed 
to re-hear the application which he has 
thrown out onthe preliminary ground. For 
the reasons given above I agree that this 
Rule must be made absolute. 

N. A. Rule made absolute. _; 

(1) 117 Ind. Cas. 1; A IR 1929 Oudh 225; 4 Luck. 

A9; 6 OW N 316 (F.B) 


OUDH CHIEF COURT. 
Application No. 7 of 1932, 

F February 13, 1933. f 

. BISHESHWAR NATH AND NANAVOTTY, JJ. 

JAGANNATH AND ANOTHER— 

= PLAINTIFFS—A PPLICANTS 
a versus 

. BISHWA RATTAN— Derenpayt 

< — OPPOSITE Party. 

Civil Procedure Code (Act V of1905) O. XX,r 8 - 
Signing of judgment or order—Court becoming 
functus officio—Power to alter order or judgment, 
whether exists. kaf ; g 

Under O. XX, r. 3, Civil Procedure Code, where 
a judgment has been signed the Judge has no 
authority to alter it except as provided by a 152 or 
om review. When he signs the judgment, he becomes 
functus officio and is no longer seized of the case. 

. Where the court holds that the plaintiffs in a: suit, 


x 
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should be allowed to amend thè plaint if they pay 
the necessary court-fee and costs, and that the suit’ . 
should stand dismissed on their failure to pay court 
fee and costs, itia not open to the court to extend 
the time fixed by its order on failure of the plaint- . 
iffs to deposit court-fee and costs within the period 
allowed by the first order. Sheikh Hamidur Rahman 
v. Shahanand Das ‘{-) and Sajjadi Begam v. Dila- 
war Husain (2), relied on. ` 


Application for -revision of ‘the order’ of 
the Additional Subordinate Judge, Sitapur; 
dated November 6, 1931. : 

Mr. Salig Ram, for the Appellants. 

Mr. Hyder Husein, for the Opposile 
Party. . - <’ ` : 

Judgment.—The  plaintiffs-applicants 
instituted a suit for a declaration in the 
Court of the Munsif of Sitapur. The Munmf 
dismissed the suit on the ground that it 
was barred. under. the proviso to s. 42 of 
the Specific Relief Act. On appeal the 
Additional Subordinate Judge on Feb- 
ruary 16, 1931, held that the plaintiffs 
should be allowed to’ amend their plaint 
so as to convert it into a suit for possession 
and ordered that if the plaintiffs paid the 
necessary court-fee and costs of- the lower 
Court, they should be allowed-to amend the 
plaint. He further ordered that if the 
plaintiffs failed to do so, the suit and. the 
appeal should stand dismissed. The plaint- 
iffs failed-to depusit the court-fee and: costs 
within .the period of six weeks allowed by 
the order -of :the Additional ‘Subordinate 
Judge.. They, however, obtained extension 
of time from the -Additional Subordinate 
Judge more than once and ultimately: be- 
fore expiry of the period of. the ‘last ‘exten- 
sion granted to them, made good the defi- 
ciency in the court-fee -and-paid: the cosis; 
The Munsif then issued notice to the defend: 
ants who appeared in pursuance of it and 
objected to the extensions of time granted 
to the plaintiffs by the Additional Sub- 
ordinate Judge. The Munsif held that the 
orders -granting extension of time were 
wholly without jurisdiction and that the 
result of the plaintiff's failure to deposit the 
necessary costs and court-fee- within: the 
time allowed under the judgment-and order 
of the Additional Subordinate Judge was 
that the appeal failed automatically.. The 
plaintiffs have applied to this -court in 
revision against this order of the Munsif. -~ 

We are of opinion-that the order is correct- 
and should be upheld. Order XX, r.3 of 
the Code of Civil Procedure shows that: 
after the judgment had been signed by the- 
Additional Subordinate Judge, he had no’ 
authority to alter. it except as provided by 
s. 152 or on-review. -As soon as the judg- 
ment -and the final’ order prepared in pur 
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suance of it had been signed by the Addi- 
tional Subordinate Judge, the latter became 
functus officio and was no longer seized of 
the case. It was not, therefore, open to the 
Additional Subordinate Judge to extend 
the time fixed by his order. This view is 
supported “by, the decisions of Sheikh 
Hamidur Rahman v. Shahanand Das (1) 
and Sajjadi Begam v. Dilawar Husain (2). 

We can, therefore, see no ground for 
interference and dismiss the application 
with costs. 

NA. Application dismissed. 


` (1) 80 Ind. Cas. 575; A I R 1925 Pat 153. 
(2) 47 Ind. Cas. 4;40 A 579; 16 AL J 625. 





BOMBAY HIGH COURT. 

Criginal Civil Jurisdiction Appeal No. 

44 of 1932. 
Suit No. 3200 of 1931. 
March 3, 1933. | 
Beaumont, C.J, AND RANGNEKAR J. 
DHANRAJCIRJI NARSINGIRJI 
DgFENDANT—APPELLANT 
versus 

PAYNE & Co.—Puarntive —RESPONDENT. 

Solicitor—Costs—Suit on behalf of non-existing 
party—Personal liability of solicitor for costs—Pro- 
cedure—Rights and liabilities of solicitors. 

A solicitor purporting toact fora non-existent 
party is personally liable for costs. Hoskins v. 
Phillips (1), Yonge v Toynbee (2) aud Simmons v. 
Liberal Opinion Limited (3), relied on. [p. 642, col. 
1 at 


‘Per Rangnekar, J—The proper procedure ‘for 
recovering costs from a solicitor who purports to 
act on behalf ofa non-existing plaintif or who de- 
fends asuit on behalf of a non-existing defendant 
is by an application in the suit itself. [p. 644, col. 
1 


Rights and liabilities of solicitors examined. 


Sir Jamshed Kanga (withhim Mr. M. L, 
Maneksha), for the Appellant. 

Mr. C. K. Daphtary, (withhim Messrs. M. 
C. Setalvad and R. J. Kolah), for the Respond- 
ents. 


Beaumont, C. J.—This is an appeal 
from an‘order made by Mr. Justice Mirza 
ona motion taken out by the attorneys 
for the defendant in a suit against Messrs. 
Payne & Co.,who were solicitors for the 
alleged plaintiff in the suit, and the motion 
asks that Mebsrs. Payne & Co., be ordered 
to pay the defendant’s costs of the suit less 
certain costs which the defendant had al“ 
ready been directed to bear. The ground 
on which the motion was based was that 
the plaintiff. in the suit is a non-existent 
person and the appellant contends that the 
English rule which in such a -case imposes 
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- letter Messrs, 
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upon the solicitor purporting to act for a 
non-existent person liability to pay costs 


-should be held to apply in India. 


The suit was started by the [presentation 
of a plaint on November 24, 1931 and on 
the previous day there was a request by 


- Messrs. Payne & Co., to filean appearance, 


that request being in Form No, 2 of the 
In Decem- 
ber there was a summons for directions, 
and on February 22, 1932, the solicitors for 
the defendant, Messrs. Dastur & Co., wrote 
to Messrs. Payne & Co., contending that 
there was in fact no such company as the 
alleged plaintiff. Notwithstanding that 
Payne & Co. as late as 
March 29, wrote saying: — 
“We are advised -that your contention that we 
are acting on behalf of a non-existent plaintiff is with- 
out substance.” 
The suit then proceeded and there were 
variousinterlocutory matters, and eventual- 
ly Messrs. Payne & Co.,came to the conclu- 


sion that at any rate their description of the 


plaintiff was wrong and they took out a 
summons for leave to amend by altering 
the plaintiff's name. The learned Judge 
came to the conclusion that it was nob a 
case of misdescription ofan existing plaint- 
iff, but was a case of a suit having been’ 
started in the name of a non-existent plaintiff, 
‘and on that view he naturally refused leave 
to amend. There was no appeal from that 
order. Subsequently a preliminary issue 
was raised in the suit as to whether or not 
the plaintiff existed, and on that issue it 
Was decided that the plaintiff was non-exist- 
ent. 


This motion was then launched and was 
argued, as I gather, at considerable length 
before the learned Judge who reserved 
judgment. Inthe judgment which he ul- 
timately delivered the learned Judge 
appears to express the view that in India a 
solicitor acting for a non-existent party 
cannot be made liable for costs. But then 
itseemsto have occurred to him that it was 
undesirable co decide the matter ona motion 
in the suit and so he gave leave to the 
parties to file a suit. The actual form of 
his order was that the application for an 
order directing the respondents to pay the 
defendant the costs of the suit be and is 
hereby refused, and he then gave liberty- 
to the defendant to file a suit against the 
respondents within a limited period and 
made the costs of the motion depend upon 
whether the suit was filed or not. No 
objection had been taken by the parties to’ 
the jurisdiction of the court to decide the 
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matter on this motion, and I am clearly of 
opinicn that the learned Judge ought to have 
disposed of the matter on the motion, I 
may observe that we hawe alieady held on 
„on a preliminary objection that an appeal 
‘lies against the learned Judge's order. 
I can sce no advantage to be derived „iim 
-referring the parties to a suit, because I am 
satisfied on Mr. Payne’s own affidavit that 
there can be no question that the 
‘plaintiff in thissuitisa non-existent person. 
The plaintiff is described as Pietro Guer- 
rieri & Co., Ltd., a private joint stock 
company incorporated in Italy:and having 
its registered office at Florence in Italy and 
its Branch Offce at Beach House, Colaba, 
, without the Fort of Bombay. Itis not dis- 
' puted that there is in fact no company of 
the name given; it is not incorporated in 
Italy or anywhere else and it has not itsre- 
istered office at Florence. Mr. Payne in 
is affidavit sets out the facts which induced 
him to start the suit in-the name of this 
plaintiff, and no doubt he was acting en- 
tirely bona fide. The contracts in the, suit 
show that a private individual or a firm 
‘wastrading as Pietro Guerrieri & Co., Ltd., 
Bat it is quite clear that the description in 


this plaintis ofa distinct limited joint stock 
5> “company and cannot be taken to be a mere 
wmisdescription of some individual or firm. 


‘Tam bound tosay that I think the solicitors 
were- guilty. of a measure of negligence 
‘because they must have appreciated, if they 
had ‘considered the matter for a moment, 
that the allegation that a company incorpo- 
rated in Italy had as part-of its name the 
English word ‘limited’ was almost certainly 
‘wrong, and if they had inquired of the’ Re- 
gistrar at Florence as to what the correct 
ndine of the company was they would 
then have ascertained that in fact there 
‘was no such company in existence. Mr. 
Daphtary- for the -respondents has admitted 
that he has found nocase in which this 
point has ever: been raised in. England 
by an independent | suit; it is always raised. 
in the suit in which the solicitor has pur- 
ported toact fora non-existent person. _ 
Now dealing with the case on the merits 
therule in England is clear that a solicitor 
purporting to act for a non-existent party 
is personally liable for _ costs:’ see. 
Hoskins v. Phillips (1), Yonge v. Toynbee (2), 
and Simmons v. Liberal Opinion.. Limited 
(3). The rule is founded cn the principle 


(1) (1847) 16 L J QB (ws) 339. É 
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ihat a solicitor purporting to act as such 
for a party represents that he has anthority 
to act and warrants tothe other paztiesin the 
suitthat he possesses that authority. The 
teas ..s which led ‘to the adoption of the 
rulein England are very clearly expressed 
in Yonge v. Toynbee (2) by Mr. Jus- 
tice Swinfen Eady, as he then was, who was 
sitting temporarily in the Court of Appeal. 
The views ofthat learned Judge onsuch a 
question are, | think, entitled to peculiar 
weight because not only had he been a 
solicitor himself but his knowledge of all 
matters of practice and procedure was pro- 
found. What he says at p. 233* is 
this—: 

“I wish to addthatin the conduct of litigation 
the court places much reliance upon solicitors, who 
are its‘officers; itiesues writs at their instance, and 
accepts appearances for defendants which they enter, 
as a matter of course, -and without questioning 
their authority; the other parties tothe litigation also 
act uponthe same footing, without questioning or 
investigating the authority of ‘the solicitor on the 
opposite side; and." much confusion and uncertainty 
would be introduced if a solicitor were not to be un- 
der any liability to the opposite party for continuing 
to act without authority ın cases where he originally 
possessed one." i ° Ig , | . 
The particular case with which the court 
was there dealing was ofthat nature. “Later 
on the learned Judge says (p. 234"). > 

“The manner in which business is ordinarily con- 
ducted requires that each party should be able’ to 
rely upon the solicitor of the other party having 
obtained a proper authority before assuming to act. 
Atis always open toa solicitor to communicate as, 
best he can with his own client, and obtain from time 
to time such authority and instructions as may he 
necessary. But the solicitor on the other side does not 
communicate with his opponent's client, and, speak- 
ing generally, itis not proper for him to do so, as 
Was pointed out by Kekewich, J, in Margetson and 
Jones, In re (4). ltis in wy opinion essential to the 
proper conduct of legal business that a solicitor. 
should be held to warrant the authority which he 
claims of representing the client; if it were not so, 
no one would be safein assuming that his opponent's 
solicitcr was duly authorized in what he said or did; 
and it would be impossible to conduct legal business 
upon the footing now existing; and, whatever the 
legal liability. may be, the court, in exercising the 
authority which “it possesses over its own oifiséers 
ought to proceed upon the footing that a solicitar 
assuming to act, in an action, for one.of the parties to 
the action warrants his authority.” ` 
In my opinion every word of that passage 
is as applicable to solicitors in Bombay as 
to solicitors in England. As was pointed 
out by Sir Amberson Marten in Tyabji Das 
yabhai & Co. v. Jetha Devji & Co. (9) 
(p. 1205):— Wa an 

(4) (1897) 2 Ch. 314 at p. 318; 66 LJ Oh, 619; 76 
LT 805;45W R645. 

(5) 105 Ind. Cas. 388; 29 Bom. L R 1196; ATI R’ 
1927 Bom. 542; 51 B 855. i EA 
~¥Pages of (1910) K. B.=[Ed.] 

.tRage of 2} Bom. LR. lid. 
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“the rightsand duties of attorneys are in no way 
part of the indigenous law or practice in India. 
Their profession originates from Eogland, it grew 
up under the Hoglish Common Law; andit is clear 
that it was the common law which governed their 
rights and duties in tbe King's Courts establish- 
ed by the Supreme Court Charter of 1823, to which 
courts our present High Court is the successor.” 


Solicitors in India have many important 
privileges which they have inherited from 
their brothers in England and I think they 
must also assume similar liabilities. It 
is contended by Mr. Daphtary on behalf 
of the respondents that having regard to 
the different practice which prevails in 
India in the institution of suits to that 
which prevails in England the English 
rule imposing this liability upon solicitors 
ought not to apply in India. The only 
substantial difference between the practice 
in this country and the practice in England 
_ lu relation to the commencing of the suit 
is that in England. the suit is commenced 
by the issue of the writ of summons on 
which the solicitor has to endorse his name 
and address, whereas in this country the 
suit is instituted by the presentation of 
a plaint which has to be signed by the 
party and the Pleader, if any, or if the 
party is not available then by his duly 
constituted agent under O. VI, r. 14, 
. But, in my opinion, that variation in the 
practice does not affect the question under 
consideration. Even where an agent signs 
the plaint I can see no reason for sugges- 
ting that he represents the party except 
for the purpose of such signature. The 
“next step ‘in the suit in India is for the 
appearance of the plaintiff to be entered, 
and that is done under r. 93 of the High 
Court Rules in Form No. 2 by a letter ad- 
dressed by the solicitors to the Prothonotary 
requesting him to file an appearance on 
behalfof the plaintiff. Thatform was duly 
followed in this case, and the solicitors 
signed that request, and, in my opinion, the 
moment they did that they warranted that 
they had authority to act on behalf oftheir 
client. For these reasons I think that the 
appellants were entitled to the order for 
which they asked on the motion, and 
the appeal must, therefore, be allowed with 
costs, 


Rangnekar, J.—This appeal raises an 
important question as to the personal 
liability of a solicitor for costs of a suit 
started in the name of a non-existing 
plaintiff.- The suit which gives rise tothis 
appealwas brought in the name, as the 
title shows, of Pietro Guerrieri & Co, Ltd., 
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a private joint stock company incorporat- 
ed in Italy and having its registered office 
at Florence in Italy. The plaint was declared 
on November 24, 1931, signed by Pietro 


“Guerrieri as director and also by Messrs. 


Payne & Co., who filed their appearance and 
took out a summons for directions on 
December 12, 193]. On January 28, 1932, 
the defendant filed his written statement 
and in para. 3 thereof he denied that the 
plaintiffs were a private joint stock com- 
pany incorporated in Italy or in any other 
place or that they had their registered office 
at Florence in Italy. He further stated 
that at all times material tothe suit there 
was no joint stock company bearing the 
name of Pietro Guerrieri & Co., Limited, 
incorporated or registered either in Italy or 
in any other place. Thereafter the defend- 
aunt's solicitors took searchof the papers in 
the offiee of the Registrar of companies and 
found no document of the incorporation of 
the alleged plaintiff company. They also 
discovered that it was a private partner- 
ship firm. Correspondence ensued between 
the respective solicitors and it was contend- 
ed by the defendant’s solicitors that there 
was no such company in the name of Pietro 
Guerrieri & Co., incorporated anywhere. 
In March, 1932, they addressed a notice 
to Messrs. Payne & Co. personally, stating 
that they had purported to actand were 
persisting in acting on behalf of a non- 
existing plaintiff. They further stated that 
their client would ask for an order against 
Messrs. Payne & Co., personally for costs of 
the suit. Messrs. Payne & Co, sent a 
reply in which they stated inter alia that 
they were advised that Messrs. Dastur 
Co’s., contention that they were acting on 
behalf of a non-existing plaintiff was with- 
out foundation, On March 22, 1932, Messrs. 
Dastur & Co., applied for the trial of certain 
preliminary issues which raised this ques- 
tion as to the existence or non-existence of 
this alleged plaintiff company. It is un- 
necessary to refertothe further correspond- 
ence which took place between the parties. 
It appears that the attitude taken up by 
Messrs, Payne & Co., was that the conten- 
tion raised by Messrs. Dastur & Co., was 
unfounded and was wrong, On July 15, 
1932, Messrs. Payne & Co. applied for 
amendment of the plaint on the footing that 
the description of the plaintiff as a register- 
ed joint stock company and having an 
office was a misdescription. That amend- 
ment was disallowed and the summons 
dismissed with costs. The matter came on 
for trial of the preliminary issues and they 
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- were found in favour of the defendant. 
Theresult was thatthe suit became a suit 
instituted by a non-exislent person from 
the commencement. On the same day 
Messrs. Dastur & Co. served a notice on 
the respondents that they would ask for 
an order for costs personally against .hem, 
and it is that notice which has givenrise 
to the present appeal. The actual order 
made by the learned Judge on the notice is 
as follows: 

“The notice is discharged. If the defendant files 
& suit against Messrs. Payne & Co. within four weeks 
from this day, costs of thenotice of motion willbe 
dealt with by the Judge hearing that suit. Ifno 
such suit is filed within the aforesaid time, the 
notice will be discharged with costs. If an appeal 
is preferred from this judgment the time for filing 
the suit will be extended to four weeks from the 
date of the disposal of such appeal.” 

Inthe course of his judgment, although 
the learned Judge in one place stated that 
he expressed’ no opinion on the claim 
advanced on behalf of Messrs. Dastur & Co., 
in another part of his judgment heheld that 
the application was incompetent as the 
law in practice in India was materially 
different from that in England. The 
Observations of Sir Amberson Marten, C. J., 
in Tyabji Dayabhai & Co. v. Jetha Devji & 
Co. (9), werereferred to on the question of 
the position of solicitors in this country, 
but the Jearned Judge thought that they 
were obiter dicta, In that case Marten, O. 
J., held that the law applicable to the 
solicitors in Bombay on the Original Side 
of the High Court was the common law 
prevailing in England as applicable to 
the solicitors there. The learned Judge 
further considered thé question of costs or 
compensation tothe defendant and expressed 
an opinion that the sum which the plaintiff 
. had been ordered to deposit was a suffici- 
ent security to the defendant even if he 
succeeded on his claim on the notice. 


. Mr. Daphtary on behalf of the respond- 
ents raised a preliminary objection which 
we disposed of yesterday. It is not neces- 
sary to consider whe her the proper pro- 
cedure for recovering costs from a solicitor 
who purports to act on behalf of a non- 
existent plaintiff or who defends a suit on 
behalf of a non-existent defendant would 
be by way of a suit or by a motion. All 
the authorities that we have been referred 
to show that- the proper procedure should 
` be by an application in the suit itself, 
though, as at present advised, I am not 
prepared to say thata suit to recover such 
costs under such circumstances is not com- 
petent,” But I have no doubt - in my mind. 
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that, having regard to the views expressed 
by the learned Judgein his judgment in 
this case and the form of the order which 
he made whereby he put the defendant 
on te ms as to the bringing: of the suit, 
this particular order is an appealable 
order within the meaning of the Letters 
Patent. 

Till Mr. Daphtary came to the endof his 
argument I was under the impression that 
there was no dispute thatin this suit Messrs. 
Payne & Co., did act as solicitors on behalf 
of the non-existing person; but at the end 
of the argument Mr. Daphtary put forward 
a contention that, the plaintiff was not a 
non-existent person in fact; and he referred 
us to the affidavit of Mr. Payne, para. 6. 
That no doubt shows that in that particular 
paragraph Mr. Payne did state that his 
firm did not act on behalf of a non existent 
person. But the paragraph in question must 
be construed with reference to the’ 
whole ofthe affidavit and with reference 
to what took place before the learned Judge 
onthe notice. In my opinion the affidavit 
read as a whole clearly shows that it was 
never seriously contended that Messrs. 
Payne & Co. did not appear for a non- 
existent person, and as far as I can sée, 
there is no trace of any such contention 
having been raised at the hearing of this 
notice before Mr. Justice Mirza. Apart from 
that, the finding on the issues clearly show 
that the so-called plaintiff never existed; 
there never was a private joint stock com- 
pany incorporated in Italy and having its 
Registered Office at Florence in Italy and 
it is difficult forme to accept Mr. Daphtary’s 
contention. : bi 
. In England there is ample authority that 
if an action is brought in the name ofa 
non-existent person ora defence put inon 


‘behalf of a non-existent defendant the 


solicitor who is responsible for the conduct . 
of the suit or the defence is personally liable 
to pay costs to the opposite party. The 
question then is whether the position in 
Bombay is the same so far as the Origiral- 
Side of the High Court is concerned: The 
position of the solicitors, their rights and 
their liabilities came up for consideration 
as I know for the first time in In re Tyab- 
ji Dayabhai & Co. (6), before Mr. Justice 
Tyabji and in that case the observations 
of the learned Judge which seem to me 


pertinent are as follows (p. 550*):— |, 
“As there appears to be some doubt as to the exact 
nature of the jurisdiction exercised by this court in 


_(6) 7 Bom. L R 547. 
*Page of 7 Bom, L. R--| Ed] oe. $ 
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matters of solicitor's lien for costs, and as to the 
occasion on which such jurisdiction (if any) should be 
exercised, I thought it desirable to take time to consider 
my judgment, and I have carefully looked into the 
authorities and am now prepared to give my decision. 

“As tothe general jurisdiction of the court, it does 
not seem to me that there can really ke any doubt 
that the High Court now possess the summary juris- 
diction which is sought to be invoked. ` The solicitors 
and attorneys of this court have always been regarded 
by the High Court as officers of the court, and, therefore 
entitled to special protection for the payment of their 
costs. Andithas been hardly disputed before me 
that the courts in England, prior to the establishment 
of the High Courts in India, exercised such summary 
jurisdiction and gave to the solicitors a lien, upon 
the fruits of their exertions, for the due payment of 
their costs. The present jurisdiction of the High 
Court has been inherited from the Supreme Court, 
and the jurisdiction of the Supreme Court was ad- 
mittedly of the same churacter and nature as the 
jurisdiction exercised by the Courts in England, both 
on the Common Law Side, and on the Chancery Side. 
Whatever was .the summary jurisdiction of the 
Supreme Court on this point is now vested in the 
High Court, and it has not been in any way affected 
or interfered with by any enactments, either of the 
Imperial Legislature of England, or of thel egislature 
in India. The Solicitors Act, 23 & 24 Vic, c. 127, 
passed in England, has not in any way been extended 

ere, and therefore, the jurisdiction which I can exer- 
cise here, ia the jurisdiction which was vested in 
the Supreme Court--that is to say, in the Courts of 
England, before the Act in question was passed.” | 

There observations show that the High 
Court has the same jurisdiction as the 
courts in England as to the question of 
costs of solicitors. This case was followed in 
A. Haji Ismail & Co, v. Rabiabai (7), where 
Mr. Justice Macleod held that the rule of 
common law that a solicitor is entitled to 
a lien for his costs on property recovered or 
preserved by his exertions has always 
been followed by this court. Both these 
cases in turn were approved and followed in 
Tyabji Dayabhai & Co. v. Jetha Devji & Co. 
(5) to which I have referred. Marten, C. J.,in 
that case observed as follows (p, 1205*): — 

“In the first place it must be clearly understood 
that the rights and duties of attorneys are in no way 
part ofthe indigenous law or practice in India. 
Their profession originates from England; it 
grew up under the English common law; and 
it is clear that it was the Common Law which govern- 
ed their rights and duties in the King’s Courts 
established by the Supreme Court Charter of 1-22, to 
which courts our present High Court is the successor. 

“We have recently in two important cases had to 
consider in this court the jurisdiction whicb we 
inherit from the Supreme Court Jtis clear, as has 
already been pointed out in Hirabai v. Dinshaw (8) 
and in the recent Special Bench case of Hatimbhat 
Hassanally v. Framroz lêduljee Dinshaw (9) that the 
jurisdic‘ion of the Court of King’s Bench in England 


(7) 4 Ind Cas. 135: 11 Bom. L R 1062 
(8) 98 Ind. Cas. 919; 26 Bom. L R 1334; A I R 1927 


Bom. 22: 5t B 167. 

(3) 10t Ind Cas, 8: 29Bom LR 498; 
Bom 278:51 B 516 (FE B). 
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and that of the Courts of Equity in England wera 
conferred upon the Suprme Court by, inter alia, 
cls. Sand 36 of theSypreme Court Charterof 1823, 
counting those clauses from the operative part and 
neglecting the recitals”. 

Then later on, the learned Chief Justice 
referred to the two cases which I have men- 
tioned with approval and he next turned 
to the Calcutta authorities which, as he 
points out, lay down ‘the same principle. 
With great respect to Mr. Justice Mirza I 
am clearly of opinion that these observa~ 
tions are not obiter dicta. The question as 
to the position of solicitors practising on the 
Original Side was one of the questions 
which directly arose in that case. 

That being so, the next question is as to 
what isthe common law liability of solici- 
tors in a case like this and on that point 
there can be no doubt that in England the 
rule is well established that a solicitor is 
personally liable to pay the cdsts to the 
opposite party. I only propose to refer to 
two of the later decisions. In Yonge v. 
Toynbee (2) the solicitors were instructed. by 
a client to conduct his defence to an action 
which was then threatened and was after- 
wards commenced against him. Before the 
commencement of the action the client be- 
came and was certified as being of usound 
mind. Inignorance of his unsoundness of 
mind and of his having been so certified, 
the solicitors entered an appearance for 
him in the action and delivered the 
defence to which the plaintiff replisd and 
other interlocutory proceedings took place 
in the action. Subsequently, the action not 
then having come to trial, the plaintiff's 
solicitor was informed that the defendant 
had been certified as being of unsound mind 
and an application was made on behalf of 
the plaintiff at chambers for an order that 
the appearance and all subsequent pro- 
ceedings in the action should be struck out 
and that the solicitors who had assumed to 
act for the defendant should be ordered 
personally to pay the plaintiff's costs of the 
action up to date on the ground that they had 
so acted without authority, andit was held 
that the solicitors who had taken on them- 


- selves to act forthe defendant in thejaction 


had thereby impliedly warranted that they 
had authority to do so, and therefore were 
liable personally to pay the plaintiff's 
costs of the action. Lord Justice Buckley 
puts the principle in this way. He 
says (p. 226%) 


“His liability arises from an implied undertaking 


AIR 1927 ‘OF promise made by him that the authority which 


he professes to have does in point of fact exist ” 
* Pages of (1910) 1 K. B.—[ Ed | 
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Then Mr. Justice Swinfen Hady, as he 
then was, made certain observations which 
seem to me very important. He says 
(p. 233%) : 

“I wish to add that in the conduct of litigation the 
the court places much reliance upon solicitors, who 
are its officers; it issues writs at their instance 
and accepts appearance for defendants which they 
enter, asa matter ofcourse,and without questioning 
their authority: the other parties to the litigation 
also act upon the same footing, without questioning or 
investigating the anthority of the solicitor on the oppo- 
site side; and much confusion and uncertainty would 
be introduced if a solicitor werenot to be under any 
liability to the opposite party for continuing to 
act without authority in cases where he originally 
possessed one. At one time the Common Law Courts 
acted very firmly uponthe view that, ifan attorney 
took upon himself to sue or defend, the courts 
would presume his authority and not inquire into 
it; so much so that, if an attorney (being a solvent 
person) without authority instituted or defended 
proceedings, the .court would not interfere, but leave 
the party injured to his remedy in damages against 
the attorney." > : 

Later on he says (p. 234) :— 


“It is in my opinion’ essential to the proper con- 


duct of legal business that a solicitor should be, 


held to warrant the authority which he claims of 
representing the client; if it were not so, no one 
would be safe in assuming that his opponent's 
solicitor was duly authorised in what he eaid or did 
and it would be impossible to conduct legal business 
upon footing now existing: and, whatever the legal 
liability may be, the court, in exercising the authority 
which it possesses over its own officers, ought to 
proceed upon the footing that a solicitor assuming 
toact, inan action, for one of the parties to the 
action warrants his authority ” : 

In Simmons v. Liberal Opinion Limited 
(3), it was held that asolicitor assuming to 
act for one of the parties to an action 
warrants his authority and is personally 
liable to the opposing party for costs, if 
it turns out that the client for whom he 
assumed to act is non-existing, or has re- 
voked his authority; and the ground of his 
liability is expressed in these terms by 
Lord Justice Fletcher Moulton (p. 972*) :— 

“Tt has always been held thata solicitor who enters 
an appearance warrants that he has authority from 
the client to enter that appearance This is a matter 
of importance to the plaintiff, because if that ap- 
pearance is not entered noaction can be carried on. 
Judgment comes at once, and therefore where there 
is no existing defendant the plaintiff is not exposed 
to the costs of an abortive action. 

“This is a principle which hasanot long been re- 
cognised, but it is a principle which is almost a 
a necessity to the procedure in our courts.” 

It is argued by Mr. Daphtary that by 
reason of the procedure obtaining on the 
Original Side of the High Court under the 
Civil Procedure Code and the High Court 
Rules, the solicitors would not be Hable as 
in fact there can never be any respresent- 
ation of their authority to act on behalf of 
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a non-existent person and it cannot be | 
said that they warranted their authority,. 
and for this he has referred us to the 
various Orders and Rules in the Oivil 
Procedure Code and also to some of the 
Rules on the Original Side in the High 
Court Rules. In my opinion there is no 
substantial ‘differente between that proce- 
dure and the procedure prevailing in. 
England except that in this country a suit 
is instituted by presenting a plaint which 
has to be signed bythe partyin person and 
if he has a Pleader, which would include 
an attorney, by the Pleader, whereas in 
England a suit is instituted by a writ 
which itis not necessary for the party or 
any one else tosign. But Ithink this is 
really a matter of procedure and nota 
matter of substance, and for this reason, , 
that the signing of the plaint by a party 
is not an essential condition for the in- 
stitution of a suit as such, within the 
meaning of the Civil Procedure Code. 
The signing of plaints is merely a matter 
of procedure and the omission to sign or 
verify a plaint is not such a defect as. 
could affect the merits of a case or the 
jurisdiction of the court. The defect can 
be remedied even in appeal. But I think 
a short answer to Mr. Daphtary’s argument ` 
is really this according to the procedure 
prevailing in our courts, a solicitor 
has to file an appearance along with the 
plaint, and an appearance so filed must 
mean that he is acting on behalf of his 
client in ihe conduct of that suit. This 
then, being one of the first documents 
which was put on record by Messrs. Payne 
& Co., I think, it must necessarily follow 
that they warranted their authority to 
institute and conduct the suit on behalf 
of the alleged plaintiff. Nuw even sup- 
posing that it cannot techincally be said 
that the suit was brought .by Messrs. 
Payne & Co., it is difficult to see what 
answer the respondents have to what took 
place after the institution of the suit. 
The events to which I have referred to show 
clearly that shortly after the suit was 
brought it was pointed out to them that 
they were acting on -behalf of a non-ex- 
istent person and they were certainly put 
on inquiry. In spite of that they proceeded 
with the suit, took part in several interlo- 
cutory proceedings, and persisted in main- 
taining that the contention raised by the 
appellant was unsubstantial. It is unne- 
cessary to discuss in detail the various 
points of procedure to which reference has 
been made on both the sides. But it - 
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seems to me that once an attorney is 
on-reecord the other party is entitled to 
assume that the suit is filed properly 
and thereafter he will have no right to 
correspond or communicate directly 
with the opposite party and must communi- 
cate with his solicitor. One of the grounds 
on which the liability of a solicitor for costs 
is put in the English cases is, that, once a 
solicitor ison record, the opposing party is 
entitled to look to him, ifsuccessful for his 
costs, if it turned out-that the so-called 
plaintiff is a non-existent person. In my 
opinion, therefore, © Messrs. Payne & Co., 
are liable for the costs of the appellants, 
inasmuch as they were acting in the suit 
- on behalf of a non-existing person, and 
even though their honesty and integrity is 
not in ány way impugned. No doubt the 
position of solicitors is one of responsibility 
and at times one of great difficulty. But 
if there:are disabilities which at first may 
appear to be unfair, there are correspond- 
ing privileges and powers enjoyed by them, 
which apart from their position as officers 
of the court they would not have been able 
to enjoy. One such important privilege 
which they have is the right to have 
access to the court and recover their costs 
suramarily by summons. If then they have 
the common law rights of lien and other 
rights, which they have inherited. from their 
brothers in England,then I think they must 
be prepared to “be put under certain dis- 
abilities also. For these reasons I agree 
that the appeal must be allowed with 
costs. 

Per Curiam. — Appeal allowed with costs 
of the notice of motion and of this appeal. 
Notice of motion absolute. Costs to be taxed 
as if the plaintiff existed. Costs to be set 
off. Rupees 500 deposited in court to be 
given credit. TT 


N. l Appeal allowed. 
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"Civil Revision Application No. 83 of 1932, 
August 17, 1933. 

WAZIR HASAN, C. J., AND RAZA, J. 
“MUHAMMAD NOOR—DEFENDANT 
—APPLICANT 
Versus 
Mirza ASHIQ BEG— PLAINTIFE— 

| OPPOSITE Parry. 
Transfer of Property Act (IV of 1882) s. 106— 
Landlord issuing notice of ejectment and claiming 
enhanced rent for future occupation—Tenant pro- 


testing both against ejectment and enhancement—In-_ 
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ference Landlord, if entitled to claim rent at enhanc! 
ed rate 

Where enhanced rate of rent is proposed by a land- 
lord for the future occupation of the land and the 
tenant continues to occupy the leasehold property 
without any protest as tothe proposed enhancement 
of rent the latter should be deemed to have accepted 
the proposal. Butif the landlord does not eyercisa 
his right of ejectment or does not reject the offer 
made in any other manner but allows the tenant to 
continue in occupation of the leasehold property it 
is a fair inference from such conduct that he accepted 
the tenant’s proposal to reduce the: rate of rent for 
the future occupation of the leasehold property. 

Where the landlord issued a notice of ejectment 
and also claimed rent at an enhanced rate if the tenant 
chose to continus to occupy the land, but the 
tenant refusing to vacate the land continued to oc- 
cupy the same, protesting both against the claim for 
ejectment and enhancement; 

Held, that it could not be inferred from the conduct 
of the tenant that he accepted the landlord's proposal 
to enhanced rate of rent for the future occupation of 
the land and that the landlord was not entitled to 
claim rent at the enhanced rate. Babu Lal v. Mirza 
Mohammad Askari(1) and Bhagwandas v, Mithana 
(2), relied on. 


Civil Revision Application against the 
decree of the Second Additional Judge, 
Court of Small Causes, Lucknow, dated 
August 12, 1932. 

Mr. Brijnath Shargha, for. the Appel- 


Mr. Mahabir Prasad Srivastava, for the 
Respondent. 

Judgment.—This is an’ application in 
revision under s. 25 of the Provincial Small 
Cause Courts Act (IX of 1887). The res- 
pondent sued the defendant-applicant for 
recovery of arrears of rent in respect of a 
plot ofland occupied by the applicant in 
the character ofa tenant of the respondent. 
It appears, and it is agreed, that the de- 
fendant holds the land now insuiton a 
tenure of a lease from month to month, 

On October 24, 1931, the respondent 
issued a notice of ejectment and ‘also 
claimed rent at an enhanced rate if the 
applicant chose to continue in the occupa- 
tion of the land in question. The appli- 
cant refused to vacate the land in suit and 
In the suit 

the claim 
is made on the basisof the enhanced rate. 
The learned Judge of the court below has 
decreed the claim. 

Thisapplication was originally heard by 
our learned brother Srivastava, J. He 
referred it for decision to a Bench of two 
Judges. The ground of the reference ig 
that the decision in the case of Babu Lal v. 
Mirza Mohammad Askari (1) is, perhaps, 
not correct on the point that though a notice 
for ejectment and for enhancement of rent 


(1) 89 Ind, Cas. 578; AIR 1926 Oudh 79, 
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may be had as to the former relief but good 
as to the latter, 

- But it appears that the principle of the 
decision in Babu Lal v. Mirza Mohammad 
Askari (1) was laid down in a much earlier 
case of Bhagwandas v. Mithana (2), decided 
by Mr. Deas, Judicial Commissioner of 
Oudhin 1897 and was also applied in the 
case of S. Burge v. Mohammad Iman Ullah 
Khan (3), decided by one of us. We are 
of opinion that on a priori reasons those deci- 
sions are correct. A notice addressed by a 
landlord to his tenant may consist of two 
claims, (1) ejectment and (2) enhanced rate 
ofrent in future. The former part of the 
notice may behad inthe matter oftimeon 
whichit is sought to operate having regard 
to the provisions of s. 106 of the Transfer of 
Property Act, 1882, but it appears tous that 
a landlord has as much right to propose to 
the tenant an enhanced rate of rent for the 
future as the tenant is at liberty to pro- 
pese a reduction thereof. In either case it 
would be open to the addressee to refuse or 
to accept the proposal. The refusal and 
acceptance may be proved by conduct. It 


seems to us that in case where enhanced , 


rate of rent is proposed by a landlord for 
the future occupation of the land and the 
tenant continues to occupy the leasehold 
property without any protest as to the propos- 
ed enhancement of rent the latter should be 
deemed to have accepted the proposal. In 
the converse case also if the landlord does 
not exercise his right of ejectment or does 
not reject the offer made in any other man- 
ner but allows the tenant to continue in oc- 
cupation of the leasehold property if is a 
fair inference from such conduct that he 


accepted the tenant's proposal to reduce the- 


rate of rent for the future occupation of the 
leasehold property. Onour part we do not 
see any flaw inthis reasoning, and we think 
therefore, that the cases referred to above 
were rightly decided. 

-In this particular case, however, when the 
respondent claimed rent at an enhanced 
rate in the notice which he served on the 
applicant which notice also called on the 
applicant to vacate the premises, the appli- 
cant protested by means of a written reply 
both against the claim for ejectment and 
enhancement ofrent. This being the state 
of circumstances it is impossible to infer 
from the conduct of the applicant that he 
accepted the landlord’s proposal to enhanced 


(2)6 O O 190. 
(3) 82 Ind. Cas. 585:1 O W N 408; 10 O&A L R 
aOR J 561; A I R 1925 Oudh 189; 28 O 
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rate ofrent for the future occupation of the- 
leasehold property. Theresultis that the 
respondent is not entitled to claim rent at 
the enhanced rate. We accordingly accept 
this application and modify the decree of 
the court below by reducingit by the sum 
of Rs. 80. This result is agreed toby the 
Counsel of both parties as a necessary con- 
sequence of our decision. The parties 
will receive and pay costs in proportion to 
their success and failure in the two courts, 

N. Application accepted. 





BOMBAY HIGH COURT. 
Original Civil Jurisdiction Appeal 
No. 39 of 1932. 
Insolvency No. 607 of 1931. 
March 1, 1933. 

BEAUMONT, ©. J., AND RANGNEKAR, J: 

In re GOOLBAI BOMANJI PETIT. 
Tus BANK or INDIA, Lrp.— 
APPELLANT 
versus 
PHEROZSHAW B. PETIT AND OTHERS— 

RESPONDENTS. ; 

Presidency Towns Insolvency Act (IIT of 1909), 
s. 86—Scope of—Hxamination under, when can, be 
allowed—Fact that information to be obtained may 
result in litigation against person examined —W he- 
ther ground jor refusing examination. ` 

“Section 36, Presidency Towns Jnsolvency Act, : 
confers upon the court a power which is general in 
its character. Whenever the circumstances are such : 
as to bring the section into operation the court. can 
require the person concerned to be examined. The 
very object of such an examination is-to obtain in- 
formation as regards the affairs and the dealings of ` 
the insolvent and to see if proceedings should not 
be taken in the interests of the creditors as a whole 
for the purpose of challenging the transactions en- 
tered into by the insolvent, and to ray that litigation | 
might ensue as the result of such u. examination, ” 
would defeat the very object with which this section - 
has been enacted. The only casein which any sneh . 
order should not be made is where litigation has ac- © 
tually commenced and is pending between the parties 
with reference tothe very question information about 
which issought to be elicited by means of 
such an examination. In the matter of G H Ghanchee 
and Sons (2', In re Mohamad Ismail Fazla (3) and 
Haji Dada Nur Mohamad-ismail Karim (4), distin- 
guished, In re Haripada Rakshit, Ex parte, 
Binodini Dasi (1), relied on. [p. 619, col. 2; p. 65), 
col, 2. 

An KH can be ordered when the circum- 
stances bring the case within s. 36, sub-a. (1). The 
examination may or may not result in some admis- 
sion of liability on the part of the person examined. 
If theré is an admission, then a summary order can 
be made under sub-s. (4) or sub-s (5); if there is 
no admission, then no summary order can be 
made Butthe mere fact that ean admission is 
not likely to be made is no ground what- 
ever far refusing to direct an examination. 
Prima facie the court ought not to: make an order 
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under s.36 unless there is ground for thinking that 
the order is likely to be of some use, But, the mere 
fact that thé result of the examination may be of use 
to the Official Assignee and may be a subject of. 
inconvenience tothe person examined in future 
litigation is no reason for not making the order. 
[p. 650, col. 1.] 
í Sir Chimanlal Setalvad, for the Appel- 
lant. 

“Sir Jamshed Kanga, Advocate-General, 
for the Respondents. ; 

- Beaumont, C. J.—These are two appeals 
from orders made by Mr. Justice Wadia 
sitting in insolvency. The orders were 
made in the insolvency of one Goolbai for 
the examination of the respondents on the 
two appeals, who are respectively the son 
and daughter of Goolbai. The appellants, 
the Bank of India, Limited, obtained a 
decree for Rs. 1,50,000 on January 31, 1931, 
against Goolbai. hey presented a petition 
on August 31, 1931, for getting her adjudi- 
cated insolvent, and on February 16, 1932, 
Goolbai was adjudicated insolvent. The 
evidence filed on behalf of the bank dis- 
closes various dealings between the insolvent 
and her son and daughter into which it is 
not necessary that I should go in detail. 
Tt is sufficient to say that the transactions 
are of such a nature that on the face of 
them they may be open to attack in the 
insolvency of Goolbai. That being so, the 
bank made an application for the examina- 
tion of the son.and daughter, that is to 
say; the two respondents, under s. 36 of 
Presidency Towns Insolvency Act, and on 
June 14, 1932, Mr. Justice Barlee made an 
order for their examination. 
Mr. Justice Wadia varied that order by 
excluding from the proposed examinations 
Various specified matters, which in substance 
included all the particular matters referred 
to in the bank's evidence. The ground upon 
which the learned Judge imposed that re- 
striction was, as I understand his judgment, 
that he thought that an order for examina- 
tion under s. 36 ought not to be made 
if as a result of the examination litigation 
between the Official Assignee and the party 
examined might ensue. 

. Now, s. 36, sub-s. (1), provides that the 
court may on the application of the Official 
Assignee or of any creditor. who has proved 


his debt at any time after an order’ of ad- 


judication has been made summon before 
it in such manner as may be prescribed, the 
insolvent or any person known or suspected 
to have in his possession any property 
belonging to the insolvent or supposed to be 
indebted to the insolvent or any person 
whom the court may deem capable of giving 
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information respecting. the insolvent, his 
dealings or property, and the court may 
require any such, pereon to produce any- 
documents in his custody or power relating 
to the insolvent, his dealings or property. 
That section confersupon the court, a power 
which is general in its character; whenever 
the circumstances are such as to. bring the 
section into operation the court can require 
the person concerned to be examined, .and 
F entirely dissent from the view that it is 
any ground for refusing or limiting the order 
that information to be obtained on the exa- 
mination may result in litigation against 
the person examined. Indeed I think one 
of the objects of the section is to enable 
the Official Assignee to discover whether he 
ought to engage in Jitigation on behalf of 
the estate or not. I agree in that matter 
with the judgment of Mr. Justice Greavesin 
In re Haripada Rahshit, Ex parte Binodini 
Dasi (1). Mr. Justice Wadia in his judg- 
ment has relied on the case of In the 
matter of G. H. Ghanchee and Sons (2), and 
on two decisions of this court, one, In re 
Mohamad Ismail Fazla (3), a decision of 
Mr. Justice Crump, and the other a decision 
of Mr. Justice Davar, Haji Dada Nur 
Mohamad v, Ismail Karim (4). The view 
which commended itself to the courts in 
those cases appears to have been that the 
provisions of sub-s. (1) of s. 36 are controlled 
by sub-ss. (4) and (5) which provide á sum- 
mary procedure for recovering money or 
property where there is no dispute.: Sub- 
section (4) of s. 36 provides that if on his 
examination ihe peison examined admits 
that he is indebted to the insolvent; then 
the court may make a summary order for 
payment against him; and sub-s. (5) pro- 
vides that if on his examination such per- 
son admits.that he has in his possession 
any property belonging to the insolvent, the 
court may make upon him a summary 
order to deliver that property to the Official 
Assignee. It appears that those two sub- 
sections were originally not limited to the 
case of ihe person under examination making 
an admission, and in the cases to which I 
have referred the learned Judges seem to 
take the view that, because the Act has 
been amended by pro viding that 
summary orders under those two sub- 
sections can only be made on an ad- 
(1) 40 Ind. Cas 91; 44 O 374 


(2) 121 Ind. Oas. 772; 7 R 675; AIR1930 Rang. 
32; Ind. Rul. (1930) Rang 100. . i 
AJR 1925 


(3) 88Iod. Cas 77; 27 Bom. LR 55}; 
Bom 329, 

“(4) 118 Ind. Cas. 794; 31 Bom. L R 420, A I R 1929 
Bom. 220; Ind. Rul. (1929) Bom. 490. 
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mission, that shows that it was intended to 
limit the operation of the whole section to 
cases in which an admission was likely to 
be extracted, that is tosgy, cases in which 
there was no serious dispute. Ido not see 
the smallest justification for that construc- 
tion of the section. The examination can 
be ordered when the circumstances bring 
the case within s. 36, sub-s. (1). The exa- 
mination may or may not result in some 
admission of liability on the part of the 
person examined. If thereis an admission 
then asummary order can be made under 
sub-s, (4) orsub-s, (5); ifthere is no admis- 
sion, and the witness may refuse to make 
an admission .however clear are the facts 
against him, then no summary order can be 
made. But the mere fact that an admis- 
sion is not likely tobe made is no ground: 
whatever for refusing to direct’an examina- 
tion. Mr. Davar in the casein Haji Dada 
Nur Mohammad v. Ismail Karim (4) said 
that the section should not be used for the 
purpose of instituting a fishing cross- 
examination for the purpose of eliciting 
information to be used ina subsequent suit. 
That no doubt is so; the court must see that 
the section is not abused, and prima facie 
the court ought not to make an order under 
8. 36 unless there is ground for thinking 
thatthe order is likely to be of someuse. 
But, as I have said, the mere fact that the 
result of the examination may be of use to 
the Official Assignee and may be a subject 
of inconvenience to the person: examined 
in future litigation is no reason for not mak- 
ing the order. 

The learned Advocate-General on behalf 
ofthe two respondents has also contended 
that we ought inour discretion to refuse to 
make an unrestricted order under s. 36 
because he says that the two respondents 
have made a full disclosure tothe bank of 
all material matters. Well, if that is so, 
the order cannot possibly do them any 
harm. If the bank has already in its pos- 
session full information, then it is no doubt 
wasting its money in proceeding with this 
order. Butthe bank are entitled to say that 
they arenot satisfied that full information 
has been given, and that they think they 
may acquire further useful information. 
On the materials which they disclosed in 
their affidavit I am certainly not prepared 


to say that their view is necessarily 
wrong. In my opinion, therefore, 
the restrictions which the learned 


Judge incorporated into the two orders for 
the examination of these two respondents 
were not justified, and the two orders should 
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be converted into the form they originally 
took when they were made by Mr. Justice 
Farlee. : 

The respondents desiring that the exa- 
mination should take place before the Judge 
and the appellants not raising any objec- 
tion we direct that the Judge take the: 
examination himself rather than the Regis- 
trar. 

Appeals allowed. Respondents must 
pay the costs here and in the Court ` be-. 
ow. g 

Rangnekar, J.—On the question of fact 
Idesireto say very little and agree with the 
view taken by the learned Chief Justice 
that on the facts and ciréumstances disclosed 
in the affidavits in this case the learned’ 
Judge was not justified in varying the order 
made by Mr. Justice Barlee under s. 36 
of Presidency Towns Insolvency Act for. the 
examination of the two respondents in these 
two appeals. 

On the question as to the true construc- 
tion of s, 36 of the Presidency Towns Insol- 
vency Act, with the utmost respect to the 
learned Judge, I am unable to agree with 
the view which has found favour with him 
as regards the object and the scope of tha 
section. As Iunderstand the judgment of 
the learned Judge, he seems to think that 
8.36 provides a summary mode of discovery 
ofthe insolvent’s property, for the purpose 
of delivering the same to the Official As- 
signee without recourse to any litigation, if 
the person examined admits it, as being in 
his possession and belonging to the insolv- 
ent. Thelearned Judge came to this con- - 
clusion on the ground that the section was 
amended in 1927. Before 1927 the words 
insub-ss, (4) and (5) were, “If on the exa- 
mination of any such person the court is 
satisfied &c”. By the amendment these 
words were deleted and in their place the 
following words appear, “If on his examina- 
tion any such person admits &c.” In sup- 
port ofhis opinion the learned Judge relies 
on In re Mohamad Ismail Fazla (3), In re 
Lucas (5), Haji Dada Nur Mohamad v, 
Ismail Karim (4) and Inthe matter of G. 
H. Ghanchee and Sons (2).. The other ground 
on which the learned Judge thought that 
this case did not fall within the purview of 
s. 36 was, that, as a result of holding the 
examination, litigation might ensue between 
the Official Assignee and the respondents. 

The first two cases can be distinguished, 
and inmy opinion, donot support the view 
which the learned Judge has taken. In 
In re Mohamad Ismail Fazla (3) the real 

(5) 28 Ind. Cas. 469; 42 O 109, h | 
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point was whether an order for delivery of 
property should be made summarily under 
the provisions of sub-s. (4) or (5), and_it was 
with reference to that point that Mr. Justice 
Crump made the observations on which Mr. 
Justice Wadia has apparently relied. The 
observations are as follows (p. 553*) : 

“If it is correct to say, as I think it is, that s. 36 (4) 
and (5) was intended to provide a summary proce- 
dure for ordering payments of debt due and delivery 
of property where there was no dispute. , it is obvi- 
ous that the procedure under that section is in- 
appropriate in the case of such disputes as we have 


here" s 

In re Lucas (5). The head-note in that 
case seems to me tobe worded broadly and 
without reference to the actual point which 
arose for decision inthe case. In that case 
an order was already made for examination 
of a lady under s: 36 and as a result ofsuch 
examination an application was made that 
she should beordered to deliver over to the 
Official Assignee certain immovable prop- 
erty as being the property of insolvent. 
Dealing with that point the learned Judge 
at p, 112 observed:— 


“An order unders. {6 can only be made if on 
the examination of any person the court is satisfied 
that he has in his possession any property belonging to 
the insolvent,” 
and on the facts came to the conclusion that 
no such order could be made. In the last 
two cases referred toby Mr. Justice Wadia 
it was undoubtedly held that the amend- 
ment introduced in 1927 in sub-ss. (4) and 
(5) of s. 36 restricted the scope of the in- 
quiry under the section. With all respect 
Tam unable to agree with this view. 

Under sub-s. (1) of the section the court 


has the power to summon any person, 


known or suspected to have in his possession 
any properly belonging to the insolvent or 
any person whom the court may deem cap- 
able of giving information fespecting the 
insolvent, his dealings or property. Then, 
before the amendment of 1927, sub-ss. (4) 
and (5) provided that if on examination the 
court was satisfied that the witness was in- 
debted to the insolvent or possessed property 
belonging to the insolvent the court had 
the power to order him to pay the debt or 
deliver the property to the Official As- 
signee, anditis only this latter power that 
the amendment of 1927 has curtailed. The 
wording of the amendment itself,in my 
opinion, shows that the legislature never 
intend to curtail in any manner the very 
wide power which it had conferred on 
the court under s. 36 (1) for the purpose 
¥Page of 27 Bom. L. R.—[E4] TT 
tPage of 42 O,—[ Hd] 
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of inquring into the dealings and affairs of 
the insolvent, 

With regard to the second ground I 
think the very object of such an examina- 
tion is to obtain information as regards the 
affairs and the dealings ofthe insolvent and 
to see if proceedings should not be taken in 
the interest of the creditors as a whole 
for the purpose of challenging the tran- 
sactions entered into by the insolvent, and 
to say that litigation might ensue as the 
result of such an examination would, in 
my opinion, defeat the very object with 
which this section has been enacted. In 
this respect I agree with the view which 
Mr. Justice Greaves has taken in In re 
Haripada Rakashit Exparte Binodini Dasi 
(1). The same view hag been taken by 
this court in In re Bhagwandas Narotamdas 
(6) where though an order for examination 
of the two defendants who had filed their 
written statements was not made, the 
third defendant who had not filed his 
written statement was ordered to be examin- 
ed under s. 36. The only case in which 
as far as I cansee any such order should 
not be made is where litigation has 
actually commenced and impending betj 
ween the parties with reference to the very 
question, information about which is sought 
to be elicited by means of such an examina- 
tion. The courts in England have taken 
the same view. It is unnecessary to refer 
to the cases cited by Sir Chimanlal Seta- 
lvad, but I think I mayrefer to [Ledroyd v 
Halifax Joint St ck Co, (7) and ‘at pp: 
692 and 693* the court observed that the’ 
whole object was to get information in 
order to see what course ought to be 
followed by the Official Assignee with 
reference to somè matter or claim in the 
insolvency. I think the true principle on 
which s. 36(i)is based is as stated by 
Wace on Bankruptcy at p. 84:~ > 

“It is of the utmost importance that a trustee in 
bankruptcy should have this power of investigating 
all matters relating to the estate which he is called 
upon to administer much of which might often be 
lost to the creditors, if he were compelled to rely 
only upon such information as the bankrupt may 
be able or willing to give, or ashe can ascertain 
from persons readyfto assist him voluntarily. With- 
out it, he would frequently be compelled to choose 
between abstaining from insisting upon a claim to 
property, which he is probably entitled and 


commencing proceedings without knowiu whether 
they are justified by the facts.” 5 


I agree that the order made by the learn- 


(6) 22 B 447, . , 
(7) (1893) 1 Oh. 686; 62119 Ch. 509;3 R 252; (8 L 
T1538; 41 WR 314. : 


*Pages of (1693) L Oh.—[#d.] 
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ed. Judge should be set aside and that noground at all upon which the learned: 


made by Mr. Justice Barlee restored. 
UN. . Appeal allowed. 


ee 


PATNA HIGH COURT. 
Criminal Revision Petition No. 525 of 


í À 1931. 
ae November 17, 1931. 
' Wort, J. 
Musammat THAKURI-— PETITIONER 


VeETSUS 
EMPEROR—Opposirse Party. 

Criminal Procedure Code (Act V of 1898), s 421— Dita 
missal of case under—Reasons to be stated —Appellate 
Court ~ Powers to be used with great care. 

It is necessary that a Magistrate dismissing a cage 
summarily under s.42!,§Criminal Procedure Code, 
should state his reasons for thus dismissing it. 
Thakur Sahu y. Emperor (1), relied on. 

‘An Appellate Court should exercise its powers 
under s. 421 with great care. 


Criminal Revision Petition from an 
Magistrate, Arrak. 
dated September 19, 1931. 
“Mr. K. N. Lal, for the Petitioner. 
‘Judgment.—This Rule is 
against the conviction of the petitioner for 
an offence under s. 323, Indian Penal Code. 
A small fine has beenimposed on her. The 
only question is whether in the circumstanc- 
es of the case the learned District Magis- 
trate was entitled to dismiss the case sum- 
marily. That he had a rightinlawto dismiss 
M summarily is undoubted. Section 421, Cri- 
minal Precedure Code makes provision to that 
effect. The only point is whether in the 
circumstances the learned Magistrate has 
given sufficient reasons for thus dismissing 
the appeal. The case of Thakur Sahu 
v. Emperor (1) is relied upon where my 
brother James, J., lays down that it is 
necessary that the Magistrate dismissing a 
case summarily under s, 421 should state 
reasons for thus dismissing it. I do not 
question the soundness of that decision, The 
real point in this case is whether the cir- 
cumstances of the case and the nature of the 
appeal justified the learned Magistrate in 
making the statement which he made in dis- 
missing the case summarily. . 
Ihave taken the opportunity of looking 
at the grounds of appeal and all I have to 
say is that I agree with the learned District 
Magistrate when he dismissed the appeal 
summarily. The notice of appeal apart 
from the question ofthe interested charac- 
ter of certain prosecution witnesses shows 
(1) 125 Ind. Oas. 121: A I R 1930 Pat. 331; (1930° Or. 
Cas. 616; 
(1920) Pat. 473. 


directed | 


plaintiff's suit with costs. 
“Khan Behadur Saiyid Hamid Husain has 
-filed the present appeal. 


31 Or, L J 760; 11 PL T 242; Ind. Rul- 


Magistrate could entertain the appeal. At 
the most all that the petitioner could urge 
was that certain statements of witnesses ` 
were rather improbable,to use the expression, 
used in the petition of appeal. In my 
judgment although an Appellate Court 
should exercise its power under s. 421 with 
great care this is not a casein which this 
court could hold that the learned Magistrate 
had exercised his powers illegally or in any 
way irregularly. The fine in this case is 
asmall one. The Magistrate was satisfied 
that the offence had been committed. It 
seems to me therefore,that there. is no ground 
for interfering in this conviction. The Rule 
is discharged. 


Nuva. Rule discharg2d. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 20 of 1932. 
February 13, 1933. 
i Nanavorty, J. 
Khan Bahadur Syed HAMID HUSAIN 
— DEFENDANT — APPELLANT |” 


VETSUS 7 
KARAR HUSAIN— PLAINTIFF AND ANOTHER 
; — DEFENDANTS ~ RESPONDENTS. 

Civil Procedure Code (Act V of 1908), °. 100~ 
Second appeal- Concurrent findings of fact based on . 
admissible evidence—\WWhether can be challenged in 
second appeal, À 

A concurrent finding of fact based on admissible 
evidence cannot be challenged in second appeal. 
Wali Mohamad v Mohamad Bakhsh 16), relied’on, . 

[Case law referred to.) 

Second Civil Appeal against the order 
of the Additional Subordinate Judge, 
Lucknow.dated October 12, 1931, 

Mr. M. H. Kidwat, for the Appellant, 

Messrs. Hyder Husein, Saiyid Husain and 
Muhammad Ahmad, for the Respondents, | 

dJudgment.—This is a second civil 


.appeal from a judgment and decree of 


the Court of the Additional Subordinate 
Judge of Lucknow. dated October 12, 
1931, confirming the judgment and decree 
of the Munsif of South Lucknow, dated 
December 19, 1930, decreeing the 
The defendant 


The facts out of which this second appeal 
has arisen are briefly a follows :— | 

The plaintiff Saiyid Karar Husain filed 
a suit for possession of a strip of-landon 
the allegation that he was owner of the 
land in suit situate in Muhalla Ashrafabad 
on Din Dayal Road, that the defendant 
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possession over a portion of that land and 
had constructed a wall over it and thus 
dispossessed the plaintiff, The defendant 
Saiyid Hamid Husain contended that the 
land in dispute was a part of the nala 
dividing Mohalla Ashrafabad from Mohalla 
Shahganj and belonged to the Municipal 
Board of Lucknow, from whom he had 
taken a lease of the same. Upon the 
pleadings of the parties the learned Munsif 


of South Lucknow framed the following » 


issues i~ o 

1. Does the land in suit belong to the plaintif as 
alleged ? aon 

2, Is the plaintiff estopped from maintaining the 
suit ? | 

3. Is the plaintiff Jiabie to pay any compensation 
to defendant No. 2 as alleged in para. 15 of the 
written statement of defendant No, 2? 

4, Isthe suit barred under s. 226 of Act i 
of 1906 ? ae f 
. 5; To what relief if any is the plaintiff entitl- 

3 £ 


ed ? 

The learned Munsif found it fully 
established that the land in suit belonged 
to the plaintiff and he decided issue No. 1 
in favour of the plaintiff. He decided 
issues Nos. 2 and 3 against defendant 
No. 2. ‘He gave'no finding on issue No. 4 
as it was not pressed and he decided 
issue No. 5 in favour of the plaintiff 
and decreed the plaintiff's suit with 
costs. AN, 

In appeal the learned Additional Sub- 
ordinate Judge of Lucknow confirmed the 
findings of the trial Court and dismissed 
the appeal of the defendants with costs. 
Defendant No. 2 Saiyid Hamid Husain 
has now filed this second appeal. 


I have heard the learned Counsel for 
the appellant at considerable length, and 
have carefully gone through the entire 
evidence on the record. It seems to me 
that this present appeal is concluded by 
findings of fact. The finding that the 
strip of land in dispute belongs to the 
plaintiff is a concurrent finding of fact 
arrived at by both the lower Courts. It 
is based upon admissible evidence and 
it cannot be challenged in second 
appeal. 


The learned Counsel for the defendant- 
appellant has invited my attention to 
various rulings of their Lordships of the 
Privy Council reported as Rani Hemanta 
Kumari Debi v: Brojendra Kishore Roy 
Chowdhury (1), Shivabasava v. Sangappa (2), 


1) 17 T A 65; 17 © 875; 5Sar 542 (PO). : 
2) 31 TA 154;29 Bl: 1 ALJ 637;6 Bom. L R 
770; SOW N 869; 8 Sar. 120 (P 0). | o 
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and Damusa v. Abdul Samad (3). In 
Anangamanjari Chowdhrani v. Tripura 
Soondari Chowdhrani (4), the rule was 
laid down in the following terms :— 

“It was, in the opinion of their Lordships, within 
their jurisdiction” ithat is to say, within tbe jurisdic- 
tion of the Judges of second appeal) “to dismiss 
the case, if they were satisfied that there was, ag 
an Iinglish lawyer would express it, no eviderce to 
go to the Jury, because that would not raise a 
question of fact such as arisesupon the issue itself, 


but a question of law for the consideration of the 
Judge.” 


The same ruling was laid down in 
Durga Choudhrain v. Jawahir Singh 
Choudhri (5), where the rule is treated 
from the negative point of view : 

“Where there is noerror or defect in the pro- 
cedure the finding of the First Appellate Court 
upon a question of fact is final, if that court had 


before it evidence proper for its consideration in 
support of the finding ” 


In the present case the learned Munsif 
as well as the learned Additional Sub- 
ordinate Judge examined the documentary 
and oral evidence adduced by the plaintiff 
Saiyid Karar Husain in proof of his title 
to the land in dispute, and they further 
considered the Commissioner's report, which 
was also in favour of the plaintiff, and 
they came to the concurrent finding that 
the land in dispute belonged to the plaint- 


The Commissioner’s report has been 
serjously challenged before me ‘by the 
learned Counsel for the appellant, but in 
view of the statement made on Sep- 
tember 19, 1930, by the Counsel for 
defendants Nos. 1 and 2 in the presence 
of the appellant to‘the effect that the 
Commissioner selected the correct fixed 
point “M,” there is really no force in all the 
allegations made against the correctness of 
the Commissioner's report. 

This appeal is really concluded by the 
findings of fact which are based upon 
admissible oral and documentary evidence 
on the record. 

The ‘learned Counsel for the plaintiff- 
respondent invited my attention to a ruling 
of their Lordships of the Privy Council in 
Wali Muhammed v. Muhammad Bakhsh 
(6), in which their Lordships of the Privy. 

(3)51 Ind. Cas 177;46 IA 140; 17 ALJ 700; 15 


N LR 97: 37 M'L J 36; (1919) M W N 505; 21 Bom, L 
R 920;10 L W310; 24 O W N 8l; 470 107 


(PO). : 
(:) 14 TA 101 at p.110; 14 O 74°; 5 Sar, 43; 11 Ind. 
p.127; 18 023; 5 Sar. 560 
(4) 122 Ind. Cas. 316; 57 I A 86; AIR 1930P O 
91; (1930) ALJ 292; Ind. Rul. (1936) P O 124; 31P 


L R 145; 31 L W 321; 32 Bom. L R380; 5101449 
18; 11 Lah 199; 59M L J 53 (P O). i 


. Jur. 350 (PO) 


(3) 17 1A 122 at 
PO). 
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Council laid down that there was no 
jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of 
fact, however gross the error may seem 
to be; and that the question whether a 
a fact had been proved when evidence 
for and against had been properly admitted 
was necessarily a pure question of fact. 
This ruling covers the present case. 

_ The result is that the appeal fails and 
is accordingly dismissed with costs. 

N.A. Appeal dismissed. 


MADRAS HIGH COURT. 
Civil Appeal No. 326 of 1927. 
March 9, 1933. 
RAMESAM AND CORNISH, JJ. 

CHEEDELLA ROSAYYA AND ANOTHER 

—PLAINTIFFS—APPELLANTS . 
VETSUS 
KOMMI PITCHAYYA AND ANOTHER— 
DEFENDANTS - RESPONDENTS. 

Limitation Act (IX of 1908), s. 9~Admission of 
execution before Sub-Registrar, whether amounts to 
acknowledgment. 

Admission of execution by the executant of a 
mortgage déed before the Sub-Registrar will amount 
to an acknowledgment of liability within the mean- 
ing of s. 19, Limitation Act, if from the surrounding 
circumstances an acknowledgment of liability is 
necessarily implied in such admission. 


Except where a benami transaction is suggested, 
the admission of execution before a Sub-Registrar 
within 4 months after the execution of the document 
is to make the document operative. It will be the 
strongest case wherea man is anxious toadmit his 
liability. Kandasami Reddi v. Suppammal (l), 
Muthukumara Mudaliar v. Chockalinga Mudaliar (2) 
and Lallu Mal v. Reoti Ram (3°, distinguished, 
Swaminatha Odayar v. Subbarama Tyer (4) and 
Labha Mal v. Imam Din (5), referred to. 


Civil Appeal against the judgment and 
decree of the Court of the Subordinate Judge, 
Nellore, dated September 27, 1926 and pas- 
sed in O. S. No. 42 of 1925. . 

Mr. K. Kuppuswamy, for the Appel- 
lants. 

Mr. M. Patanjali Sastri, for the Respond- 
ents. 

Judgment.—This appeal arises out of a 
suit on two mortgage bonds dated May 21, 
1909, for Rs, 2,500 and Rs. 1,500 respectively. 
The mortgage bonds were executed by one 
Subba Naidu, the father of defendants 
Nos. 1 and 2, for himself and as guardian 
of defendants Nos. 7 and 8, by the present 
3rd defendant for himself and as guardian 
of the 4th defendant and by defendants 
Nos. 5 and 6. The documents were pre- 
sented for registration on September 9, 
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1909 and all the executants admitted exe- 
cution before the Sub-Registrar, On July 
18, 1915, a payment was made and the 
payment was signed by Subba Naidu and 
the 3rd defendant but not by the 6th de- 
fendant. On July 7, 1921, there was again 
a payment and endorsements were made 
and they were signed by all the parties. 
One of the issues raised before the Sub- 
ordinate Judge was whether the documents 
were not barred by limitation as against 
the defendants who were not parties to the 
endorsements of 1915. He held that the 
endorsements of 1915 would be inoperative 
against those who were not parties to it, 
but as to defendants Nos. 5 and 7 he relied 
upon another acknowledgment (Hx. E) and 
held that so far as they are concerned, the 
suit was not barred. As to defendants 
Nos. 6 and 8 he held that the suit was 
barred. Against the other defendants he 
gave adecree. The plaintiffs have preferred 
this appeal. , 

In the plaint the age of the 8th defend- 
ant is given as 23 on the date of plaint 
(March 1925) and so in 1915 the Sth defend- 
ant must have been aged 13. Inthe writ- 
ten statement of defendants Nos. 5 to 8 
there is no denial about the age of the 8th 
defendant as given in the plaint. But it 
was pleaded that at the time of the endorse- 
ments in 1915, 7th and 8th defendants were 
majors, This no doubt indirectly involves 
a denial of the correctness of the age as 
given in the plaint but the written state- 
ment does not proceed to state what the 
correct age of the 8th defendantis.. On 
this pleading we cannot accept an implied 
denial in the written statement: as an 
adequate pleading. We must, therefore, 
take it that the age of the 8th defendant 
as given in the plaint is correct, and if so, 
Subba Naidu, who was the guardian at the 
time of the execution of the document, 
properly acted as guardian in acknowledg- 
ing also in 1915. He was certainly a per- 
son authorized within the meaning of s. 21 
of the Limitation Act. We think, therefore, 
that so far as the 8th defendant is concern- 
ed, the acknowledgment of 1915 is binding 
on him and there ought to be a decree 
against him. 

The next question is as to the 6th defend- 
ant. The learned Advocate for the appel- 
lants contends that the admission of exe- 
cution before the Sub-Registrar amounts 
to an acknowledgment of liability within 
the meaning of 5.19 of the Limitation Act 
and that being so the second acknowledg- 
ment in July, 1921, would be within 12 


1933 


years. of the first acknowledgment and the 
suit would not be barred. This point was 
raised before the Subordinate Judge, but 
in considering it he relied on three decisions 
in Kandasami Reddi v. Suppammal (1), 
Muthukumara Mudaliar v. Chockalinga 
Mudaliar (2) and Lallu Mal v. Reoti Ram 
(3) and held that the admission of execution 
before the Sub-Registrar would not amount 
toan acknowledgment. Now in Kandasami 
Reddi v. Suppammal (1), it appeared that 
in a former suit fcr specific performance 
the plaintiffs admitted the execution of the 
hypothecation deed which was the subject 
of the later suit and it was held that it 
was not an acknowledgment. The decision 
is not that such admission should never be 
taken as an acknowledgment. 
means is that while in some circumstances 
it may amount to an acknowledgment, there 
must be other circumstances in which it 
may not amount to an acknowledgment. 
In that case a person admitted execution 
of a document some years before and there 
was no occasion for saying whether the 
amount was paid or not, and it was, there- 
fore, held it was not an acknowledgment. 
Muthukumara Mudaliar v. Chockalinga 
Mudaliar (2), is a case in which the defend- 
ant admitted in a deposition the execution 
of the bond in question but no further 
question was put as to whether any amount 
was due on it. In Lallu Mal Reoti Ram 
(3), while execution of a document was ad- 
mitted, it was pleaded that it was taken 
under undue influence, and ina prior suit 
the execution was admitted. These are 
all cases in which from the circumstances 


in which admission of execution was made; 


it was impossible to imply necessarily an 
acknowledgment of existing liability. On 
the other hand we have got Swaminatha 
Odayar v. Subbarama.Iyer (4), a decision 
of Reilly, J., and one of us in which it was 


held that from the surrounding circum- ' 


stances an acknowledgment, of liability 
may be inferred. In that case the anxiety 
of the party was to show that the transac- 
tion was real and that he was willing to 
pay on the note but for the unwillingness 
of.the other party to receive. The, Sub- 
ordinate Judge refers to another case in 


` (1) 70 Ind. Cas. 574; 15 L W325: 42 ML J 268; 
(1922)-M W N 168; A’ I'R 1922 Mad. 104; 32 MLT 


166. ; . $ : 
ele 73 Ind. Qas, 952; 17, L W 674; A IR 1923 Mad. 


(3) 74 Ind. Cab. 353; 45.A 679; 21 A LJ 669;90 & 
AL R674; A Í R 1924 All, 70. 

(4) 100 Ind, Oas. 10; 51 M L J 856; A I R 1927 Mad, 
219; 25L W411; 50 M 548, i R 
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Labha Malv. Imam Din 76 Ind. Cas. 751 
(5), which comes nearést to the case before 
us. In that case there was an admission 
of execution before the Sub-Registrar but 
a question was put to the executant whether 
he received consideration and he admitted 
the receipt of consideration also a circum- 
stance which does not appear in the case 
before us. Merely on this ground the Sub- 
ordinate Judge held that that case is dis- 
tinguishable. We do not agree with that 
conclusion. Even if the receipt of con- 
sideration is admitted, one may suggest 
that it was really a benami transaction, in 
which case the executant may not really’ 
mean to admit liability. Except where a 
benami transaction is suggested, the admis- 
sion of execution before a Sub-Registrar. 
within 4 months after the execution of the 
document is to make the document opera- 
tive. It will be the strongest case where 
a man is anxious to admit his liability. 
Even in a benami transaction, for the pur- 
pose of misleading the outside world, a 
person purports to admit liability at the 
time, whatever the truth of the matter may 
be. The circumstance that there was an 
admission of receipt of consideration in 
Labha Mal v. Imam Din. (5), .does not 
necessarily distinguish that case from the 
case before us. In the present case, the 
contents of the documents show that the. 
old accounts were looked into and a sum 
of Rs. 4,000 odd remained due and for 
Rs. 4,000 out of this amount the mortgage 
deeds were executed. There was no new’ 
consideration to be received and there was 
no necessity for putting any such question 


‘about receipt of consideration by the Sub- 


Registrar.. When a document is presented 
for registration the executants not only 
admit the fact of its execution but admit 
the contents of the document, namely, their. 
liability on it. In our ‘opinion this is-a 
case where acknowledgment of liability is 
necessarily implied.. It is not necessary to 
deal with possible cases where there may. 
be some difficulty inmaking such an impli- 
cation. If admission of execution in such 
circumstances is an acknowledgment, it is 
admitted that the’ suit is not barred. We 
allow the appeal against defendants Nos. 6 
and 8 with costs throughout. : ` 


A-N. . Appeal allowed. . 
(5) 76 Ind, Cas, 751; A I R 1923 Lah. 369, 
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CALCUTTA HIGH COURT. 
Criminal Appeals Nos. 450 and 589 
of 1932. 

December 12, 1932. 

RANKIN, C. J., AND COSTELLO, J. 
ABDUL MAJID AND OTHERS —ÅCOUSED 
APPELLANTS 
VETSUS 
EMPEROR - Opposits Party. 

Ordinance II of 1982, ss. 82 (2), 37 (2), 58—Trial 
by -Special Magistrate—Pardon tendered to approver 
—Case, if must be committed to Sessions—Inconsist- 
ency between provisions of Ordinance and of Crimi- 
nal Procedure Code—Whether former  prevails— 
Criminal Procedure Code - (Act V of 1898), 5 887 
‘Where a Special Magistrate tries a case under 
Ordinance 11 of 1932, and tenders pardon to an ap- 
prover, itis not obligatory on him to commit . the 
accused to the Sessions but he may try the case 
himself. Ay 
. The provisions ofthe Oriminal Procedure Code 
are toapply in the caseof Special Magistrates so 
far as they are not inconsistent with Ordinance’ II 
of 1932, as provided-for in s. 3? (2) read with 
ss. 37 (2) and 52 of- the Ordinance. : 


But where the provisions of the Oode are incon: 


sistent. with thoseof the’ Ordinance, the latter- 


prevails. : 
Criminal Appeals against an order of the 


Special Magistrate, Chinsura, dated May 19, 

1932. 

Mr. Sudhanshukumar Sen, for the Appel- 

lants. $ 
Mr. Khundkar, for the Crown. | 


Rankin, C. J.— In this case we have first 
of all, two accused,.who appeal from jail 
and next, two other accused, whose cases 
have been argued very carefully before us 
by their learned Advocate. These persons 
have all-been tried under Ordinance II of 


1932, by a Special Magistrate, who has- 


convicted them on, the chargeof conspiracy 
to commit dacoity and also on a charge 
under s. 402, Indian Penal Code—prepara- 
tion for committing dacoity—and has given 
them sentences of three years and five years 
respectively. to run concurrently. The 
case is one in which the approver was ex- 
amined after the Special Magistrate had 
commenced the trial. He was tendered a 
pardon and made a prosecution witness 
and his story- was that the -appellants now 
before us had all taken ‘part with him in a 
conspiracy to go to a. place called Chak 
near Haripal and carry out a dacoity in.the 
house ofa certain.Barrister. The Police had 
received intimation that a-dacoity in this 
house was contemplated and, on the 
night: of February 6, certain persons 
went down from Calcutta to Haripal 
station by the night train and a number 
ofconstables were watching out for sus- 
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picious persons projecting this dacoity. 
‘Lhe evidence -is that the accused persons 
went tothe end of the platform, crossed 
the railway lines and took the road towards 
Chak. The Police party, followed by some 
ofthe employees of the railway, thereupon 
proceeded to overtake them and arrested: 
them. So far -as - regards the ap- 
pellants with whom we are concerned 
the first thing tonotice is that as regards 
the accused, Majid, no railway ticket was 
found in his - possession; but when: the 
party was arrested. this man attempted 
toattack the Police-Officer with a dagger 
until - another Police Officer came to his 
rescue and prevented it. As-' regards 
Mir Billal Hossain there were found -upon 
him a false -moustache, a pencil sketch 
of the house- where: the dacoity was- con- 
templated, a torchlight anda return rail- 
way ticket.‘ As- regards’ the other: two 
persons before us, namely; Hossainuddin 
alias Maharam and Harendra, we find that 
a six-chambered revolver and- a single 
ticket No. 2544 -were found on- Harendra 
and’ a ticket No.- 2542 and- dagger were 
found onMaharam. `> ero O ok 
< Now the- suggestion put forward on behalf 
of Majid isthat he-was-a person who was ` 
arrested at the-Railway Station, that he had 
gone to ‘Haripal inorder to see whether 
he could get an employment as a bus driver? 
that he -had no connection with-the peoplé 
who carried - the revolver or with the man 
who carried the false moustache and that 
he had nothing todo with the- dacoity. -All 
the excuses that were given by the diffe- 
rent appellants - before us -were of a vague 
character.” -and entirely- unsupported by 
any evidence whatsoever. The approver, 
having been- examined- before the special 
Magistrate gave along and detailed account 
of the- part played by the different people 
in the conspiracy. ` Se = 
-. It is quite clear that the appellants before 
us were- known -tothe approver and the 
approver tothem. Itis said about Majid 
that according to the approver he came’ 
to the station with a- revolver - and, ‘as no 
revolver wasfound with him the approver's 
story has not been corroborated. Ofcourse 
that isnot soat all. The man who pro- 
cured and found the revolver was not 
necessarily the man who and entrusted to. 
use it. Wefind that the approver’s story. 
is corroborated by the fact that these people, 
were all arrested together and that they 
were all obviously out to commit this 
dacoity. Asregards Majid though some- 
body else at that stage had the revolver: 


a 
-he had adaggér andhe immediately pro- 
ceeded to use. it.. As regards Maharam 
his ticket is consecutively numbered with 
two other tickets found with -his party 
and he hada dagger with him: I have no 
doubt that the Special Magistrate was 
. quite right in coming::to the : conclusion . to 
Which he came and that.the.appeals so.far 
are to be dismissed... TET: 

It is right: to. notice the contention that 
- was put forward to the .effect that’ the 
-proceedings before the Special Magistrate 
were ibad. Itis said thatihis having ten- 
_dered--pardon to the.approver. under, sub-s. 
-(2-A), 8. 337, Criminal Procedure Code, made 
-it obligatory upon him to commit the 
accused for. trial to the Oourt of Session. 


aIt is not disputed that, under the Ordin- - 


.ance (IIof .1932), he ,certainly could not 
commit the .accused for. trial to.any Court 
-of Session. When we look at the Ordinance 


we find that there is .an express provision . 


‘that the .provisions.of the Code are to apply 
` in the case of Special Magistrates so far 
asthey are not inconsistent with the Ordin- 
ance, and similar phrasing is used more 
:-elaborately in.s. 32,.and also in connection 
with Sessions Judges ins. 32. It makes 
‘no difference whatever, so far as I can 
-see whether the Magistrate tendering- 
the pardon had been . the District Magis- 
„strate and not the Magistrate trying the case. 
The provisions of sub-s. 2-A would apply 
„equally whoever had, been the Magistrate 
tendering thepardon and itis quite clear 
that the Special Magistrate is the Magistrate 
-who under the Ordinance is to'try the case. 
‘Unless therefore, we were to hold that-no 
approver could ever give evidence before 
a Special Magistrate .the appellants would 
not succeed in making the argument. logical. 
But it is quite clear.that; in so far asthe 
-Ordinance is inconsisient with sub-s, 2-A, 
‘the Ordinance prevails and there .is no 
-ground.for supposing that it is impossible 
for the Special Magistrate .to hear the 
evidence. The appeals must, therefore, be 
dismissed. ; - ; 
Costello, J. 
NA on 


~I agree, f 
. Appeals dismissed. 
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CALCUTTA HIGH.COURT. 
Second Civil Appeal :No. 2938. of 1930. ° 
January 6, 1933. 
UKERJI, J. 
PRANBALLAV SAHA AND ANOTHER — 
PLAINTIFFS—ÅPPELLANTS 
f versus 
,BHAGABAN OHANDRA SEAL AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

_._ Registration Act (XVI of 1908', 8. 7 (2), el. (xi)— 
Mortgoge—Endorsement purporting to release some of 
the mortgaged properties~Whether requires registra= 

` tton—Innocent transferee of equity of redemption— 

Rights.of. >. ioe - 

Where an endorsement bya mortgages purports 

_to release only some of the mortgaged properties, 
the mortgage is not extinguished and the endorse- 
ment falls ‘within a 17 (z) cl. (vi), and does not re- 
quire registration. . 

Anyinnocent transferee ofa part of the equity. of 

- ,redemption is entitled to urge on equitable grounds 

“that when he took the transfer there wasone indi- 

“wisible mortgage, and woen after he acquired an 
interest in the equity of redemption, the integrity-of 

-the mortgage was broken bythe mortgagee and the 
mortgagor behind his back, heis entitled to claim 
a partial redemption, the mortgagee himself being 

.'-no longer competent torely on the integrity of the 
mortgage. ` 

Second Civil Appeal against the appel- 
late decreeof the First Additional Sub- 

-Judge, Dacca, dated. August 15, 1930. . 

Messrs. D. N. Bagchi, Mohini Mohan 
Bhattacharjee, and Harakrishna Pramanik, 
for the Appellants. Lak 

Mr, Kalipada Chakravarti, fot the Res-- 

-pondents. WEN i 

dgudgment.—In 1323, the predecessors 

-of defendants Nos. 1 to 4 executed a mortg- 
age in plaintiffs’ favour in respect of certain 
properties on taking a loan of Rs. 895. In 
-1334 the plaintifis released some of: the 

“properties on receiving Rs. 1,000 from.the 
mortgagors and. made an endorsement to 
that effect on the back of the. mortgage 
-bond. Defendant No. 8 had in the mean- 
stime purchased one of the properties, not 
-one amongst the properties subsequently 
released. The plaintiffs instituted the suit 
for enforcing the mortgage security for the 
principal and interest due after deducting 
-the amount received by them and against. 
-all the mortgaged properties. In the.plaint ~ 
-however, he averred that he had released 
some ofthe properties as aforesaid. The 
-guit was contested by defendant No. 8 alone 
-who was impleaded on the allegation .that 
the plaintiffs had come to knowof his pur- 
-chase only a few months before the suit. The . 
-Munsif made a decree for sale in. respect 
of all the mortgaged properties onthe basis 
-of the. mortgage as it originally was. Itis 
‘obyious that: such a decree in respect, of 
Ml. the mortgaged: properties was wrong 
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because the mortgagee himself had pre- 
viously released some of the properties on 
receipt of Rs. 1,000. From the decree made 
as above defendant No. 8 preferred an ap- 
peal. Before the Subordinate Judge the 
plaintifis conceded that the decree for 
sale of all the properties could not stand 
and prayed for-an amendment of the plaint 
by asking for asale ofthe properties not 
released. The Subordinate Judge allowed 
the prayer. ; 

In dealing with the contentions of defend- 
ant No. 8, the appellant in-the appeal 
before him, the Subordinate Judge held that 
the endorsement by which the release was 
made required registration and not having 
been registered was not admissible in 
evidence. He held that therefore, the release 
was tobe treated as made on the date 
on which the plaint which contained the 
admission about the release was filed. 
He held also that as the plaintiff admitted- 
ly had knowledge ofthe purchase of defend- 
ant No. 8 onthe dateof the suit, and so 
before the date of the release as he found 
it the case attracted the principal 
that if a mortgage releases one or more of 
the mortgaged properties with the know- 
ledge that there has beenchange of owner- 
ship as to some or all of the properties 
then the properties which remain liable 
are only liable for such part of the mortg- 
age debt as is proportionate to their value 
at the date of the mortgage. He held 
therefore, that defendant No. 8 would be 
entitled to redeem his own property only 
and on payment of the proportion 
ate mortgage debt. On this basis the Sub- 
ordinate Judge has made a decree for sale 
of the properties which are unreleased. 
The plaintiff has then preferred this second 
appeal. A numberof decisions of the differ- 
ent courts, not wholly consistent with each 
other, have been cited before me on be- 
half of the appellant on the meaning of 
s. 17, sub-s (2), cl. (11), Registration Act. 
I do not propose to discuss them here as 
none of them has directly decided a case 
in which the receipt of the money which is 
the subject-matter of the endorsement pur- 
ported to extinguish a mortgage entirely in 
respect of a part of the mortgaged proper- 
ties. But giving the question the best con- 
sideration I could I have come to the con- 
clusion that the expression “where the re- 
ceipt does not purport to extinguish the 
mortgage” should be read as it is and that 


no word such as “in whole or in part” or 


“in respect of some or all the mortgaged 
properties in their entirety” can be read 
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‘that where knowledge is not proved, 
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as qualifying that expression. I am inclin- 
ed to take the view that as only some of the 
mortgaged properties purported to have 
been released by the endorsement, the 
mortgage itself was not extinguished and 
so the endorsement falls within sub-s. (2), 
cl. (11), s. 17 and required no registration. 

In the view that I have taken as above 
the position has been simplified and the 
only question that I have to consider is whe- 
ther the defendant is entitled to redeem his 
property only, when subsequent to his pur- 
chase the plaintiffs granted the release in 
respect of some other of the mortgaged 
properties. It has been strenuously con- 
tended that it is only when the mortgagee 
grants a partial release with knowledge 
of the change of ownership-of a part of the 
whole of the mortgaged properties that a 
partial redemption is to be allowed, and 
that where he does so without any such 
knowledge the transferee has no equities 
in his favour on which he can rely for 
claiming such partial redemption. I have 
not been able to discover any authority 
directly bearing on this question. Ofcourse 


“there is abundant authority for the proposi- 


tion that where the morigagee has granted 
the release with such knowledge the release 
should have the same effect as a purchase 
of the releuse properties by the mortgagee 
himself and so a partial redemption must 
be allowed. In my opinion, the EE 
the 
transferee must redeem the mortgage in its 
entirety as it stands after the release, cannot 
be accepted as sound on principle. Re- 
demption of the whole, in my opinion, can 
only be insisted on where the transferee 
acquires his interest with knowledge of the 
release; when he has such knowledge or 
.at all events when he ought to have had 
such knowledge, he can have no higher 
rights that what his vendor, the mortgagor 
himself has. But in cases where the trans- 
feree could never have knowledge of the 


‘release as in the present case where the 


release took place after the transfer, he is 
in a different position. A mortgage is not 
to be regarded as a prohibition against 
transfer. An innocent transferee of a part 
of the equity of redemption too has his rights 
protected on equitable considerations. 

In my judgment, such a transferee is 
entitled to urge on equitable grounds that 
when he took the transfer there was one in- 
divisible mortgage and when after he ac- 
quired an interest in the equity of redemp- 
tion, the integrity of the mortgage was 
broken by the mortgagee and the mortgagor 


i 
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behind his back he is entitled to a claim 
a partialredemption, the mortgagee himself 
being no longer competent to rely on the 
integrity of the mortgage. It should not 
be overlooked that the mortgage security, 
as a whole, is no longer enforcible by reason 
of the release itself, and it is only a deformi- 
ty of it that is being sought to be enforced 
as a whole by the mortgagee. The mort- 
gagee having by his own act in granting 
the release, made impossible for the trans- 
feree toredeem the original mortgage as a 
whole on the besis of which the equity of 
redemption which he purchased has to be 
judged, he is, in my judgment, entitled to 
claim a partial redemption. On all these 
considerations, I am of opinion, that the de- 
cision of the learned Judge as to partial 
redemption is right. I accordingly dismiss 
this appeal with ccsts. Leave to prefer an 
appeal under the Letters Patent is granted. 
Appeal dismissed. 
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MADRAS HIGH COURT. 
Criminal Appeal No. 158 of 1933. 
April 24, 1933. 
BARDSWELL AND Born, JJ. 
Tae PUBLIC PROSECUTOR— 
APPELLANT 


VETSUS f 
MALAIPATIGURAPPA NAIDU— 
ACOUSED— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss, 849, 
$80, 562—Reference under s. 562 (1) -Power of 
Magistrate to set aside conviction and acquit—Differ- 
ence between ss. $49 and 880. l 

It is not permissible fora Magistrate acting under 
s 380, Oriminal Procedure Code, to set aside the 
conviction of the accused and to acquit him. 

There is avery clear difference between ss. 349 
and 380. When a Magistrate of the Second or Third 
Class submits proceedings unders 349 he does not 
convict but merely expresses the opinion that an 
accused person is guilty. But when a case is sub- 
mitted under 8. 562 a conviction has firet of all to 
be recorded and so when the proceedings reach the 
Magistrate for disposal under s, 360, that Magistrate 
has to deal with a person who has been convicted. 
Mihi Hla v. Mi Kin (1), dissented from. 

Criminal Appeal under s. 417 of the Code 
of Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondent 
(accused) by the Joint Magistrate of 
Chandragiri in Calendar Case No. 171 of 
1932 on his file. ; 

The Public Prosecutor, for the Crown. ` 

Mr. B. Manavala Chowdri, for the Res- 
pondent, 

Judgment.—The respondent to 
appeal was convicted by the Second Class 


ËUBŁIÖ proskdbtér >. MALALPaTr GURaBBA Nafbt. 
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Magistrate of Tiruttaniof an offence pun- 
ishable under s. 212, Indian Penal Code, 
for harbouring a person who had committed 
theft, That Magistrate, not being empowered 
to take action under s. 562 (1), Criminal Pro- 
cedure Code, submitted the proceedings to 
the First Class Sub-Divisional Magistrate 
of Chandragiri. The Sub-Divisional Magis- 
trate without giving notice to anybody 
found the respondent not guilty and acquit- 
ted him. The Government is appealing 


‘against this acquittal. 


‘he case has not been argued before us 
on the merits but merely with reference to 
the powers of a Magistrate under s. 380, 
Criminal Procedure Code. When a case is 
referred, as was this case to a Magistrate 
under the proviso tos. 562 (1), Criminal Pro- 
ecdure Code, the Magistrate to whom it is 
referred hasto dispose of the case in the 
manner provided by s. 380 and under s. 
380 such Magistrate may pass such sen- 
tence or make such order as he might have 
passed or made if the case had originally 
been heard by him. What is argued for 
the respondent is that a Magistrate acting 
under s. 380 has exactly, the same powers as 
has a Magistrate to whom proceedings are 
submitted under s. 349, Criminal Procedure 
Code. No authority of any High Court has 
been quoted on thissubject but the Judicial 
Commissioner of Upper Burma has in Mithi 
Hla v. Mi Kin, 29 Ind. Cas. 663 (1), held that 
the same powers can be exercised under s. 
380 as under s. 349, and has expressed the 
opinion that it is difficult to suppose that 
the Legislature intended anything else. 
The question is, however, not what the 
Legislature intended or contemplated but 
what it has in fact enacted. There is a 
very clear difference between s. 349 ands. 
360. Whena Magistrate of the second or 
third class submits proceedings under s. 
349 he does not convict but merely expresses 
the opinion that an accused person is guilty. 
But when a case is submitted under s. 562 
a conviction has first of all to be recorded 
and so when the proceedings reach the 
Magistrate for disposal under s. 380, that 
Magistrate has to deal with a person who 
has been convicted and it is not a case of 
the referring Magistrate having merely 
yecordedthe opinion that he ought to be 
convicted; such opinion as the referring 
Magistrate expresses being that on the con- 
viction action should be taken under s. 
562. It is our opinion that when an ac- 


(1) 29 Ind. Oas. 663; U B R (1915) IT 55; 16 Or, L 
J 980. é 
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. cused persoh comes before a Magistra‘e 

under s. 380, he can be treated only asa 

convicted person and that ib is not per- 

missible for the Magistrate acting under 

that section to set aside the conviction and 
- toacquit him. Normally a conviction can 
only be set aside on appeal or on revision. 
It is pointed out that a sentence of ‘death 
can be set aside merely on a reference for 
confirmation but for that there is a special 
provision in s. 376. We think that the 
order which it is. permissible for a Magis- 
trate to pass under s. 380 can only be such 
an order ascan be passed upon a convicted 
person and s. 408 provides, -it may be 
noticed, foran appeal both against an order 
and a sentence passed under s. 380. It is 
true that unders. 380 the Magistrate may, 
if he thinks further enquiry or additional 
evidence on any point to be necessary, make 


suchenquiry or take such evidence himself . 


or direct such enquiry’or evidence to be 
made or taken “It is asked why such 
powers should be given: It may be for 
the purpcse of satisfying the Magistrate 
that itreally isa case for applying s. 562, 
and possibly such evidence might be taken 
with a view to seeing whether the convic- 
tion’ was correct., Even so in our views. 
380 does not,-allow of a Magistrate who 
acts under it toset aside a conviction. 
Cases in which a Magistrate so acting 
thinks that the convictionis improper will 
_ probably be very few. If in any case he 
thinks it to be improper we think his pro- 


“the revision sections. 


_, Pherespondentis an old man of 70 and 
we have not been asked to-send the matter 
back to the Sub-Divisional Magistrate ‘for 
proper disposal and so we pass no further 
-order on this appeal apart from saying that 
the Sub-Divisional Magistrate’s action in 


passing orders without any notice to either 


side was improper. 
AGN, Order set aside. 


— eee 


-~ CALCUTTA HIGH COURT, - 
Criminal Revision Petition No. 883 of 1932, 
December 13, 1932. = 
l M. C. Guossz, J. a 
"“NISHIKANTA OHATTERJI—PETITIONER 


i versus i 
|. BEHARI KAHAR= Oprosrrn Parry, - 
Criminal Procedure Code(Act V of 1898),s 870— 
` Duty of Presidency Magistrate in writing .j 
- Discussion of only defence -evidence and- Jad 
: 1, f ge gan ahs Code (Act XLV of. 1860), 
p — Opportunity to accused to prov r i 
gase, whether should be given, P PIE ee 1 


- Nisittvana cHAftaadi v. BÊHARÉ KARAR © 


- in a case under s. 182, Penal Code, 


_ without giving him 


udgment ` 


“Rs. 100. 
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` Although where the accused files a-nardzi petition- 
it is.a better- 
procedure togivethe accused an opportunity of- 
proving the truth of his case before the Magistrate 
enquires into the case, if the. accused’ is convicted 
such opportunity, -the trial 
cannot be ssid -to be illegal. Emperor v. Baharali 
Biswas (3), applied. “Gunamony Sapui v. Empress (1) 
and Isser v. Emperor (2), referred to. ji 

The argument thata Presidency Magistrate under 
s, 370, Oriminal Procedure Code, is absolved from 
the necessity of writing a judgmentand he need not 
even make a brief statement of the reasons for his 
conviction where he inflicts a fine of less than 
Rs. 200, will be a good argument if the Magistrate 
writes no judgment at all. But-when he writes a 
judgment he must record proper findings which go 
to constitute the offence. . ` 4 

Mr. Pareshlal Shome, for the Petitioner. 

Mr. Sudhanshushekhar Mukherji, for the 


Opposite Party. | F f 
Order.—This is a .Rule obtained .by 
Nishikanta Chatterji, who has.been, con- 
victed by a Presidency Magistrate under 
s. 182, Indian Penal Code, and sentenced to: 
afine of Rs. 100. The first point taken is 
that, upon a Police report that the peti- 
tioner’s case was false, the Magistrate pro- 
ceeded to try him under s. 182, Indian 
Penal Code, without giving him an opport- 
unity to substantiate his own case, although 
he had fileda narazi petition. The facts 
are these: On April- 29, the: petitioner 
Nishikanta . Chatterji went to the Police 
Station and made a case that, on the pre- 
vious night, there was a theft from his room 


. at 50, Ramtanu Basu Lane, in respect of a 
t > sum of Rs. 480 odd, and that, he suspected 
per action will be to referthe matter under - 


his servant: Behari Kahar, who had abscond- 
ed. The Police Officer questioned: Behari. 


“Kahar, who stated that the casé against him 


. was totally false, that he had been a servant 
-of the: petitioner, that he had no wages for 
five months and when he asked for his wages 
: the petitioner refused to pay .him- and threat- 
‘ened'to put him in trouble and that there 
was a quarrel after which he left the service. 
The Police Officer. after hearing both sides, 
.came to the conclusion that the petitioner's 
complaint was false, -The Police report was 
‘submitted on: May 3, requesting that the 
petitioner, Nishikanta Chatterji, might ‘be 
summoned under s. 182, Indian Penal Code. 
_ The summons was issued on May. -4;callitig 
upon him to appear on May 19. He actual- 
ly. appeared on June 1, but he did not file 
his narazi petition until June 10; ‘The 
Magistrate postponed action on the narazi 
pelition and proceeded withthe trial of the 
case under s. 182, and, on August 22, con- 
victed and sentenced, him. to a fine of 


~ Tt is urged; on the authority of the cases 


1933 - 


of Gunamony Sapui v. Hmpress(1) and Isser 
v. Emperor(2) that the.procedure adopted by 


the trial Magistrate was wrong; that he- 


should have postponed the trial of the case 
under s. 182, Indian Penal Code, and that 
he should have first .proceeded to hear the 
narazi petition and given him an opport- 
unity toprove the truth of his complaint. 
The learned Advocate, who has appeared 
for theCrown, argues that it would have 
been the proper.course if the Magistrate had 
given the petitioneran opportunity of prov- 
ing the truth-of his complaint in open court. 
But the petitioner’s grievance on account 
of the omission of the Magistrate to give 
him the necessary opportunity should have 
been ventilated in due time and not kept for 
ventilation after he had been convicted under 
8. 182, Indian Penal Code. It is pointed 
out that, in all the reported cases, where the 
High. Court stated that the petitioner ought 
to be given an opportunity to prove hiscase 
the-petitioner had moved the High Court 
before he was convicted on a charge under 
8.182, Indian Penal Code. 
the argument has much force. It is one 
thing to postpone a trial while an opportuni- 
ty is given to the petitioner to prove the 
truth of his complaint and quite another 
thing to quash a conviction on. the ground 
that the opportunity was not given to the 
petitioner. As pointed out by Cuming, J., in 
the case.of Emperor v. Baharali Biswas (3), 


there is no provision inthe law that before. 


a Magistrate can inquire into a case under 
s. 132, Indian Penal Code, on the complaint 
of a Police Officer, he must give the accused 
party an opportunity. of proving the truth 
of his case and that if the accused person 


is convicted without any preliminary op- ` 
ortunity being given to prove the truth of 
is‘case the conviction is not illegal on that ` 


account. In this case, it would have been 
a better procedure if the Magistrate had 
given the petitioner an opportunity to prove 
the truth ofhis case. But the trial cannot 
be. said to have been illegal. The evidence 
adduced by the Police Officer was taken and 
all the evidence on the side of the accused 
person was taken and the Magistrate has 
given his decision after hearing fully both 
sides. : 

The next point taken is that the Magis- 
trate came to no finding that the accused 
gave theinformation knowingly and believ- 

(D) 30 WN 758, - i 

(2) 6 Ind. - Oas. 415; 11 Or. L J 354,11 0 W N 


765. 4 

(3) 134 Ind. Cas. 919; A I R1931 Cal 634; 32 Or. 
LJ 1243; 1931 Or. Oas. 834; 58 O. 1065; 350 W 
N 378; Ind. Rul. (1931) Cal. 919. eroa 
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ingit to be false, that he overlooked the 
fact that the petitioner did not make a 
charge of theft agajnst Behari Kahar, but. 
merely suspected him, that the learned 
Magistrate wrongly placed the onus upon 
the accused person,that he ought to have 
held that the onus lay on the prosecution to 
prove that the information lodged by the 
petitioner wasfalse and that he lodged it 
knowing and believing it to be false, and 
that the findings ofthe Magistrate are not 
sufficient for a conviction under s. 182, 
Indian Penal Code. The record has been 
fully placed by the learned Advocates on 
both sides. The learned Presidency 
Magistrate has written a judgment in which 
he has merely discussed the evidence of the 
defence witnesses. He has not stated the 
points which it isthe duty of the prosecu- 
tion to prove, nor has he stated his findings 
upon any of these points. After criticising 
the defence evidence he merely says: “I 
find the accused guilty under s. 182, Indian 
Penal Code.” The learned Advocate for 
the Crown pointsout s. 370, Criminal Pro- 
cedure Code, which lays down that, instead 
of recording a judgmentin manner provid- 
ed in the preceding sections, a Presidency 
Magistrate shall record only certain parti- 
culars and in all cases in which he inflicts 
imprisonment or fine exceeding two 
hundred rupees, or both, a brief statement 
of the reasons for the conviction. 

It is argued therefrom that the Presidency 


. Magistrate is absolved from the necessity of 
. writing a. judgment, but he need only make 


a brief statement ofthe reasons for his con- 
viction, and thathe need not even do that 


: where it.is a case of a fine less than Rs. 200. 


It is urged that, in this case, the fine was 
lessthan Rs. 200and the order “I find the 
accused guilty under s. 182, Indian Penal 
Code”, was sufficient and nothing more 


was necessary unders.370. This argument 


would have been a good argument if the 
learned Magistrate had written no judg- 
ment at all but merely convicted the accus- 


-ed under the section. But he has chosen 


to write a judgmentof more than 30 type- 


“written lines in which he has shown how 


he approached the case. That judgment 
begins witha statement that the accused is 
charged unders. 182, Indian Penal Code, 
for bringing a false case against his servant 
Behari Kahar on April 28, 1932, and the 
accused pleads not guilty. Thereafter, he 
goes on dicussing the defence evidence till 
he comes to his conclusion, “I find the 
accused guilty under s. 182, Indian Penal 
Code”. Even in discussing the defence 
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evidence, he appears to have misdirected 
himself. | He thought that the accused show- 
‘ed an entry, Ex. 3 (1), to the effect that the 
landlord, Manmathanath Chatterji, depo- 
sited Rs. 800 with him. As a matter of 
fact it was the Sub-Inspector who proved 
the entry and not the accused. The caseof 
the accused is that a sum of Rs. 486 odd was 
inthe balance, and except only three notes 
of Rs. 10, all was stolen away during the 
night and the account which was exhibited 
in the case would show how the balance was 
arrived at. In assuming that the accused 
relied upon this entry, Ex. 3 (1), the trial 
Magistrate appears to have misdirected 
himself, and, as stated above, he has not 
said one word about the prosecution 
evidence, nor has he come toany finding on 
the points sought to be made out by the 
prosecution. 

The learned Advocate for the Crown read 
the prosecution evidence and showed that 
Behari deposed that he had a quarrel with 
the petitioner, who refused to pay him the 
arrears of five months’ wages and threatened 
to put him in trouble. A mistri, P. W. No. 
1, deposed that he heard Behari quarrelling 
with his master. Assuming that the evi- 
dence of Behari is correct and that the 
petitioner wrongly suspected him the Magis- 
trate has notcome to any finding that the 
complaint oftheft made by the petitioner 
was false or that he knew the case tobe 
false. ‘The mere fact that the Police 
Officer found the case to be false is not 
a sufficient reason for saying that the peti- 
tioner is guilty under s. 182, Indian Penal 
Code. In every criminal case, the onus 
lies on the prosecution to prove the guilt of 
the accused, The onus does not lie on the 
accused person to establish his innocence, 
In this case, the learned Presidency Magis- 
trate appears to have approached the case 
altogether from a wrong point of view. The 
judgment recorded by him is not in accord- 
ance with law. It is accordingly reversed. 
The question then is whether an order 
should be made directing a fresh trial of the 
petitioner. Having regard to the cireum- 
stances of the case, it does not appear neces- 
sary to pass such an order. The result is 
that this Rule is made absolute and the 
conviction of the accused is set aside. The 
ae if paid will be refunded to the accus- 
ed. 


NA. Rule made absolute. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civil Appeal No. 13-2 of 1933. 
June 13, 1933. 
MIDDLETON, J. oon SaaDUDDIN, 
A 


Sardar MOHD. HAFIZ UMARDARAZ 
KHAN—APPELLANT 


VETSUS 
Sardar MOHD. AKBAR KHAN 
AND ANOTHER— RESPONDENTS. 

Stamp Act (II of 1899), Sech. 1, Art 49—Docu- 
ment containing promise to pay otherwise than 
on demand and payable five years after execu- 
tion —Whether a Bill of Exchange -Stamp duty pay- 
able 

A document which contains a promise to pay 
otherwise than on demand and payable five years 
after execution is not a Bill of Exchange, as it is 
bilateral, ią a mere promise to pay and contains 
no orderto pay;nor is the document a kundi. 
The stamp duty payable is under Art 49 of Sch. I 
of tha Stamp Act and is governed by r. (5) of 
Chap. II of the Indian Stamp Rulesof 1914. 


First Civil Appeal from an order of ths 
Senior Subordinate Judge, Dera Ismail 
Khan, dated January 14, 1933. 

Mr. S. N. Bali, for the Appellant.. 

Seth Chela Ram and Moulvi Ghulam 
Rabbani, for the Respondent. 


Judgment.—The appellant's suit for tha 
recovery of Rs. 5,500 principal and interest 
based upon a document executed by tha 
defendants in favour of the plaintiff on 
December 14, 1926, hasbeen dismissed on 
the ground that the document is inadmis- 
sible in evidence as being improperly 
stamped. The document definitely falls 
within the definition of apro-note as given 
in the Negotiable Instruments Act. It is, 
however, a promise to pay otherwise than 
on demand and is payable five years 
after execution Hence under Art, 49 of 
Sch. I oftheStamp Act the same duty is 
leviable upon it as upon a Bill of Ex- 
change for the same amount payable 
otherwise than ondemand. That duty is 
admittedly Rs. 37-8 and the document is 


. written on a paper bearing impressed non- 


judicial stamps of that amount. The couri 
below, however, considered that the faci 
that the document was chargeablefor duty 
asa Bill of Exchange, meant that it was 
to bestamped as a Bill of Exchange. We 
cannot accept thisview. All that the law 
lays down is that the amount of duty is to 
be the sameand not necessarilythat it is 
to be paid in the samé manner. The 
lower Court thereafter referred tothe defini- 
tion of a Billof Exchange givenins.2 (2) 
of the Stamp Act, which is not a complete 
definition but only mentions specific docu- 
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ments which are included in the term 
“Bill of Exchange”. The original defini- 
tion with which this must be read is found 
in the Negotiable Instruments Act. 
Therein one of the principal and neces- 
sary featuresofa Bill of Exchange is that 
there should be three parties, of whom one 
orders a second topay athird. The docu- 
ment in suit is bilateral, is amere promise 
to pay and containsnoorder to pay. It is, 
therefore, not within the basic definition of 
a Bill of Exchange; nor does it fall within 
the description of any of the documents 
which are included in a “Bill of Exchange” 
by the supplementary definition in the 
“Stamp Act. We must hold that itis not a 
Bill of Exchange. 

Thelower Court in our opinion has made 
yet one further mistake. Noticing that a 
Bill of Exchange includes a “hundi”, it has 
considered that all Bills of Exchange 
should be stamped and be on the paper 
prescribed in Rule (4) of Chap. II of the 
Indian Stamp Rules of 1914. Clearly that 
rule can only apply to the document if it 
is in fact a “hundi”. There is no legal 
definition of a “hundi” but the term is 
usually held to cover Bills of Exchange 
written in an oriental script. As we have 


found that this document isnot a Bill of - 


Exchange, it follows that it isnot a “hundi”. 

This being so, r. 4 applied by the 
court below is not applicable, and we must 
turn to r. (5), which lays down the 
nature of the stamp which should be 
placed on a promissory note, There is no 
specification as to the paper used, provided 
it bears a stamp ofthe proper value, which 
according to the heading of the chapter in 
which the rule is contained should be an 
impressed stamp. The document in suit is 
on a paper bearing impressed stamps and 
the amount of these impressed stamps 
amounts tothe correct duty. We must, 
therefore, reverse the finding of the court 
below and declare that the document is 
admissible in evidence and can form the 
basis of the present suit. We set aside 
the order of dismissal and remand the 
suit for decision upon its merits under 
O. XLI, r. 23 Civil Procedure Code. 
Stamp on appeal to be refunded; other costs 


in bothcourts to follow the final event. 
Pleader’s fee 3 per cent. 


N. Case remanded. - 
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CALCUTTA HIGH COURT. 

Civil Revision Application No. 826 of 

* 1932. . 
December 20, 1932. 

JAOK AND MITTER, JJ. 
PRIYAMBADA DEBEE —PETITIONER 
VETSUS 

BHOLANATH BASU—Orrosrrs Parry. 

Bengal Tenancy Act (VIII of 1885), s. 167—Decree 
against darpatnidar—Deeree-holder obtaining posses~ 
sion—Application by sepatnidars to be restored posses- 
sion—Annulment of sepatni by decree-holder—Main- 
tainability of application—Power of court to take 
notice of subsequent events—Civil Procedure Code 
(Act V of 1908),0. XXI, r. 100. 

Where in execution of a rent decree against the 
darpatnidars, the decree-ho)der purchased the tenure 
herself and got possession through court and sub- 
sequently the sepatnidars applied to court under 
O. XXI, r. 100, Oivil Procedure Code, to be restored 
to possession, and before the hearing of this applica- 
tion the decree-holder by a notice under s. 167, 
Bengal Tenancy Act, annulled the sepatni, within one 
year of the date of the confirmation of the sale: 

Held, that the application under O. KAT, r. 100 ought 
to be dismissed as the sepatni had been annulled and 
the court ought to have taken notice of tkis fact. 

It is the daty of the court which still retains control 
of the judgment to take such action as will shorten 
litigation, preserve the rights of both parties and 
best sab-serve the ends of justice. Ramyad Sahu 
vy Bindeswart Kumar (4), referred to. 


Civil Revision Application against an 
order of the Sub-Judge, Burdwan, dated 
July 9, 1932. 

Messrs. Sitaram Banerji and Prakash- 
chandra Basu, for the Petitioner. 

Mitter, J. -This Rule is directed against 
an order of the Subordinate Judge of 
Burdwan, by which he allowed an applica- 
tion made under O. XXI, r. 109, Civil Pro- 
cedure Code by some of the opposite parties 
to the present Rule. Sreemati Priyambada 
Debee, the petitioner in the present Rule, is 
the patnidar of the lot mehai Pingur in Bur- 
dwan. The opposite parties Nos. 1 to 10 
claim to be the sepatnidars of the said 
mehal. She brought a suit for recovery of 
the darpatni rent for the years 1331 to 1334 
B. S. against Praphulla Datta and others, 
the darpatnidars. The suit was decreed 
and in execution of the rent decree she pur- 
chased the darpaint on December 2, 1929. 
The opposite parties made an application 
for setting aside the sale. That application 
was numbered as Miscellaneous Case No. 
28 of 1930. A compromise was arrived at 
between the parties and it was agreed that 
if the opposite parties deposited the decretal 
amount by April 29, 1931, the sale would be 
set aside, otherwise the sale would be 
confirmed. The payment not having been 
made as agreed, the sale wasconfirmed on 
May 2, 1931, and the petitioner took posseg- 


664 © 


sion through court on July. 9, 1931. On 
August 6, the opposite parties Nos. 1 to 10 
applied under O. XXI, r. 100, Civil Proced- 
ure Code, . 

The petitioner came to know on July 9, 
1931 that the opposite parties Nos. 1 to 10 
were in possession as sepatnidars and she 
had a notice served on them under s. 167; 
Bengal Tenancy Act, to annul their incum- 
brance and the notice was served on Jan- 
uary 16, 1932. The learned Subordinate 
Judge allowed the opposite parties, applica- 
tion under O. XXI, r. 100 of the Code and 
directed that the opposite parties Nos. 1 to 
10 do recover possession from the petitioner. 
The present Rule has been obtained by the 
petitioner againstthe order of the Subordi- 
date Judge. The Subordinate Judge in 
his judgment noticed the fact that the op- 
posite parties disputed the allegations of 
the petitioner, (1) that the decree was a rent 
decree and (2).that the notice under s. 167, 
Bengal Tenancy Act, had been served, but 
proceeded to hase his judgment on the as- 
sumption that the petitioner had established 
both these allegations, and held that, as 
at the date of their application under 
O. XXI, r. 100, the opposite parties were 
in possession on their account, their appli- 
cation should succeed and this notwithstand- 
ing the fact that at the time of the hearing 
of the application the sepatni had been 
annulled by notice duly served under s. 167, 
Bengal Tenancy Act. 

It is contended for the petitioner that the 
court below has acted with material irregu- 
larity in the exercise of its jurisdiction in 
refusing to look at events subsequent to 
delivery of possession. We are of opinion 
that this contention’ is right and must be 
given effect to. We think that it is the 
duty of the court, which still retains control 
of the judgment to take such action as will. 
shorten litigation, preserve the rights of 


both parties and best subserve the ends of, 


justice: See Ramyad Sahu v. Bindeswari 
Kumar (1). Courts have gone so far as to hold 
that in exceptional cases it is not only compet- 
ent, but it isthe duty even of a Court of: Ap- 
peal to take notice of evenis which- have hap- 
pened since the order challenged in appeal 
was made. Here, the event, viz., serviceof 
tiolice, had been effected before the judg- 
ment was rendered in the proceeding under. 
O. XXI,r. 100, and the sepatni had been 
annulled; 


so, at the date of the order the sepatnidars 
could not be held to be in possession on 
(1). GO Ld 102, ow ao 


DHONDHA KANDOO D, SITARAM. 


as notice wes served within a. 
year ofthe date of the confi:mation of sale,. 
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their account within the meaning of O. XXI;. - - 


r. 100. . : 
The opposite’ parties have’ not: placed. . 
sufficient materials before the court to 
show that the sepatni was created before 
the’ darpaini, which was avoided: by the. 
sale, so as to entitle the court to hold that- 
the sepatni was not an incumbrance created 
by the defaulting patnidar and could not: 
be avoided by the painidar. No patia and 
kabuliyat' are forthcoming with. respect to 
the sepaint and it would seem from the 
evidence of Nalinakhya Basu, witness No. 1: 
for the applicant, that the sepainidars were 
paying the darpatni rent tothe patnidar 
under an‘arrangement with.the darpatnidar 
and that they pay Rs.33°as munafa to the 
darpainidar. All this would go to show 
that the sepatni was created by the default- - 
ing darpatnidars or their predecessors-in- 
interest and the incumbrance of the sepatni _ 
was annulled by notice unders. 167, Bengal 
Tenancy Act., It is unfortunate. that the 
opposité parties have not appeared before - 
this court to show cause; but we have exa- 
mined the records and we are of opinion 
that the Rule must be made absolute and 
the order of the Subordinate Judge must 
be set aside. The application of the opposite 
parties under O. XXI, r. 100, Civil Procedure 
Code, must be dismissed. There will be no 
order as to costs. 
Jack, J.—I agree. 
N.-A, Rule made absolute. 


—— m 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No, 222 
of 1933. 

July 18, 1933. 

KENDALL, J. 

DHONDHA KANDOO— APPLICANT 


: VETSUS 
SITARAM AND OTHERS-- OPPOSITE | 
7 PARTIES. 

Criminal Procedure Code (Act V of 1898), ss, 258, 
866, 3867, 587—Magistrate acquitting accused without 
delivering any judgment Whether irregular—Irregu- 
larity, if cured - Miscarriage of justice. 

Where a Magistrate by an informal order on the 
order sheet acquitted the accused without deliver- 
ing a judgment at all; 

Held, that the procedure in directing the accused 
to ‘be acquitted without writing a judgment was 
irregular, but inasmuch as the irregularity con- 
sisted of what appeared to have been an informal 
order of acquittal before the judgment was written 
and pronounced, and as the Magistrate when he 
did come to write and pronounce judgment was of 
the same opinion as he had been when he directed 
the accused to be acquitted, and as he had given 
his reasons for that opinion based on the evidenco 
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in: the cage,.there.was- no miscarriage of justice. 
Queen-fimpress v. Hargobind Singh (1), applied 

Whether an irregularity can be cured by s. 537, 
Ofiminal Procedure: Code, depeids on whether the 
court can hold that-there- had or: had-not been 
8 failure of justice. owing to the irregularity 

Criminal Revision Application’ from an 
order of the Magistrate, Second Class, 
Azamgarh, dated January 9, 1933. 

Mi, Saila Nath Mukerji, for the Applic- 
ant. 

Mr. K. L. Misra, 
Parties, 

The Assistant Government Advocate, for 
the Crown. 


for the Opposite 


Judgment.—This is an application for 
the revision of an order’ of the District 
Magistrate of Azamgarh, directing a 
Second Class Magistrate ‘to write and 
pronounce judgment in a case which had 
been tried by him. The circumstances 
are that a case under s: 325, Indian Penal 
Code, had been instituted in the: court of 
the Magistrate, who passed an order on 
December 21, 1932, on the order sheet 
to the effect that final orders would be 
passed on December 23. On that 
date the Magistrate merely wrote an 
informal order on the order sheet acquit- 
ting the accused without delivering a judg- 
ment atall.An application for revision was 
filed in the court of theDistrict Magistrate, 
who recorded an order that he would look into 
the matter on inspecting the-tahs.l, -and 
his order of January 13 which. is 
the subject of the present application was 
apparently written during the inspection 
of the tahsil, but must be- regarded as 
an. order passed on the present applica- 
tion to him for revision. ` 

It is argued in support of the present 
application that the proceedings of the 
Magistrate were irregular ^in that he 
acquitted the accused in the case without 
writing a judgment. He did, however, 
subsequently write a judgment. dated 
January 19, in aecordance with’ the 
order of the District Magistrate in which 
he reviewed thefacts of the case and dis- 
cussed. the evidence. The. proceedings 
are, therefore, complete. Mr. S. N. Mukerji 
has quoted two decisions on which he 
bases his argument that the order of the 
Distriet Magistrate should be set aside 
and that a retrial should be ordered. Such 


@ course would entail not only the setting’ 


aside ‘of the order of the District Magis- 
trate. but- also the judgment of the Tahsil- 


dar Megisti‘ate récorded and: pronounced: 


DHONDIta KANDOO D: 'SITARAM. 
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on “anuary 15, and-the order of acquittal, 
which may or may not be-regarded as an- 
order passed’ under, s. -258 (1),- Criminal- 
Procedure Code, which was recorded on 
December 23, 1932. In the case of Queen 


‘Empress v. Hargobind Singh (1), it was- 


held by a Full Bench of this court that: 
“A sentence which has been passed or a direction 
that an accused be set at liberty which bas been. 
given at a Sessions trial before the judgment requir- 
ed by s. 367 of the Code of Oriminal Procedure, 
1882, has been written is illegal”. f 

In that case the Sessions Judge with- 


out writing a proper judgment had 
recorded an order directing the 
four persons accused to be hanged 
under s. 3.2, Indian Penal Code. In 


setting aside that order and directing 
a retrial the Full Bench remarked: 
“Inasmuch as the sentence in the case of a con- 
viction and the direction to set the accused at 
liberty in the case of an acquittal, can only follow 
on the decision and cannot-precede it and inasmuch 
as the decision must ‘be contained: in the written 


judgment, and there only, it necessarily follows 


that when, in cases like the present to which œ.. 
367 applies, there is no written judgment when 
the sentence is passed, the sentence is illegal, 

“The requirements of ss. 366 and 367 are ro 
mere matters of: form. The provisions of these 
sections are based upon good and substantial 
grounds of public policy, and whether they are or 
not, Sessions Judges must obey them and not he 
a law to themselves, Any Judge at the conclusion 
of the evidence in a case, some of which may be. 
not quite distinct in his mind owing to the length 
of the trial, might pass sentence on a prisoner ard 
find it impossible honestly afterwards to put on 
paper good reasons for having convicted him, or 
on the other hand, might direct that the accused 
be set at liberty and find it impossible afterwards 
honestly to put on paper good reasons for the 
acquittal”. | 

There is no reason to suppose that these ° 
remarks are not to be applied with equal 
force in the case of the proceedings in’ 
the court of Magistrate, at any rate in 
such cases as’ require the writing 
and pronouncement of a regular judg- 
ment in accordance with the provis- 
ions of ss. 366 and’ 367, Criminal Pro- 
cedure- Code. Warrant cases for which the 
procedure is prescribed in Chap. XXI, of 
the ode are such cases. In s. 258 (1) it 
is laid down that ` i 

“If im any case: under this: Chapter in which a 
charge has been- framed the Magistrate finds the 
accused not guilty he shall record an order of 
acquittal”, ns i f 
But the mode in which the order of 
acquittal is to be récorded is set forth in 
Chap. XXVI. > : 

Undoubtedly, therefore, the procedure 
of the Magistrate in directing the accused 
to be acquitted without writing a judg- 
ment was irregular. Mr. Mukerji has 

(1) 14 A 242; A W N1891, 83, a 
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pointed out that the Magistrate apparently 
has no intention of writing a judgment at 
all until he was directed to do so by the 
District Magistrate, but this does not affect 
the merits of the case. The question I 
haveto consider is whether the irregularity 
is such as can be cured under the provis- 
ions of s. 537, Criminal Procedure Code. 
In the case decided by the Full Bench 
of the Allahabad High Court to which 
I have referred above, it is obvious that 
the irregularity could not be cured and 
the same view was taken in the case of 
Jhari Lal v. Emperor (2). These were 
both cases in which the order which was 
held to be irregular was an order of 
conviction. There have been other cases: 
Tilak Chandra Sarkar v. Baisagomoff (3), 
(also an order of conviction) in which it 
was held the irregularity could be cured. 
A similar view was taken in the case of 
Sankaralinga Mudaliar v. Narayana Mud- 
aliar (4), a Sessions case in which the 
Judge at the end of the trial informed 
the accused that they were acquitted in 
order to save them from having the anxiety 
of the charge handing over them for 
longer than was absolutely necessary, and 
gave his full reasons for the acquittal at 
another time. I am not prepared io say 
that in every case in which there has been 
an irregular order of acquittal such as 
the present one the irregularity could be 
cured under s. 537 of the Code. It would 
depend on whether the court could hold 
that there had or had not been a failure 
of justice owing to the irregularity. In 
tne present case judgment was pronounced 
about one month after the end of the 
hearing and if judgment had been merely 
reserved for that period there would have 
been nu irregularity at all. The irregularity 
consisted of what-appears to have been an 
informal order of acquittal before the 
judgment was written and pronounced, 
and as the Magistrate when he did come 
to write and pronounce judgment was of 
the same opinion as he had been when 
he directed the accused to be acquitted, 


and as he has given his reasons for that’ 


opinion based on the evidence in the 
case I cannot-hold that there has been 
any miscarriage of justice. The present 
application for revision is, therefore, dis- 


(2) 122 Ind. Cas, 531; A IR 1939 Pat 148; 8 Pat. 
904; 31 Or L J 416; Ind. Rul. (1930) Pat. 211; 14 
P. L. T. 195. < 

(3) 23 0 502. 

(4) 68 Ind Gas 615: A I. R, 1922 Mad. 502; 16 
L. W 413: 43 MOL J. 362; (1992) M. W. N. 579: 31 
M. L T. 342,23 Or L J 583; 45 M 913. 
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missed. A copy of this order must, how- 
ever, be sent to the Magistrate concerned 
through the District Magistrate for his 
information and guidance, 

N. Application dismissed. 





CALCUTTA HIGH COURT. 
Application in Original Suits Nos. 1771 
of 1929 and 1753 of 1930. 

January 5, 1933. 
Lort-WILLtaMs, J, 
JALPAIGURI BANKING anp TRADING 
CORPORATION, LrD.—PETITIONER 
versus 
SAMARESH CHAKRABARTI— 
Opposite Party. 

Deed—Construction—Mortgage—Incomplete descrip- 
tion added to already suficient descriptien—Falsa 
demonstratio, applicability of. 

Where in a mortgage deed, anincomplete descrip- 
tion of property has been added to an already suffi- 
cient description, the added descriptionmay be 
disregarded under the maxim of falsa demonstratio. 
Cowen v. Truefitt, Ltd, (1), referred to. 


Certain zemindari lands and rights known as the 
Chakrabarti estate comprising of certain specified 
items were mortgaged. In afurther description of 
the estate inthe mortgage deed, certain items were 
omitted although the property was entered ag 
‘Chakrabarti estate’ : 

Held, that the mortgagor's rights were sufficiently 
described by the name ‘Chakrabarti estate’ and includ- 
ed the properties omitted which also were, therefore, 
subject to the mortgage. ae 

Mr. Sudhish Ray, for the Petitioner. 

Mr. B. N. Ghose, for the Imperial Bank of 
India. 

Order.—The petitioners obtained a de- 
cree against the executors of the late 
Byomkesh Chuckerbutty for over four lakhs 
of rupees, which decree remains wholly 
unsatisfied. By an indenture, dated Septemb- 
er 7, 1927,Byomkesh Chuckerbutty mortgag- 
ed to the Imperial Bank of India certain 
properties mentioned in Schs I, II and IMI to 
the deed of mortgage together with all 
lands, buildings and structures thereon, 
and all rights, liberties, privileges,advantag- 
es, easements and appurtenances, whatsoever 
belonging or relating tothe said property. 
Schedules I and II refer to the mortgagor's 
property in certain buildingsin Calcutta. 
Schedule III reads as follows : 

“All those zamindari lands and rights known as 
the Chakrabarti estate comprising: (a) Datis 
pargana being situate in district and registration 
office of Khuluna Tauzi Nos. 72-2, 82 and 413, 
Mauzas Nagarhata, Daulatpur, Sarsa, Bansbarhi, 
Raita, Pakurhia, Jaipur and all lends with sudder 
taksil thana : (b) Saidpur pargana being situate in 
District and registration ofice of Jessore, Tauzi 
Nos. 5515, 4212, 44€3, 4376, 4147, 4356,175 151, 152 ` 
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1129 and 61-B (Ghurnia), Mauzas Rajganj-Lakshman 
pur, Juranpur, Bajiapur, Khanpur, Bhomardaha 
utd all lands with sudder tahsil thana ; (e) Bhar- 


phata Jungpur pargana being situate in District 
and registration office of Jessore, Tauzi No. 4205, 


Mauza Gangalia, and all‘ lands with sudder tahsil 


thana; or howsoever otherwise this estate is 
described or known.” 


The petitioners allege that certain pro- 
perties belonging to Byomkesh Chuckerbut- 
ty and situate in Saidpur and Bharphata 
Jungpur parganas are not included in this 
mortgage. Those properties are (1) Tauzi 
No. 20-B 1 (siddhantskar) ; (2) Khatiyan 
No. 471 (siddhaniskar) . these properties are 
situate in Saidpur pargana ; (3) Khatiyan 
No. 59 (patni) : 4) Khatiyan No, 61 (patni). 
These properties aresituate in Bharphata 
Jungpur pargana. And the petitioners 
ask that these properties should be sold 
in execution of their decree. The Imperial 
Bank, on the other hand, contends that 
these properties formed part of an estate 
belonging to Byomkesh Chuckerbutty, 
which is called and is known as the 
“Ohakrabarti estate”, and consists of zamin- 
darai land and rights arising out of land 
situate in the Datia pargana, which is in 
Khulna District, and inthe Saidpur and 
Bharphata Jungpur parganas which are in 
the Jessore District. Under orders of this 
court Mr. K ©. Lahiri was appointed 
Receiver so far back as 1930. He has given 
evidence and says that he took possession 
of the who.e of what was stated to him 
by the executors to be included in the 
Chakrabarti estate, among which properti- 
es were thcse which the petitioners allege 
were not included in the mortgage and 
that he has been in possession of all those 
properties ever since, and has managed 
them and collected the rents. Further, he 
says thatthey are known as the “Chakra- 
barti estate’ but he says further that the 
properties referred to by . the petitioners, 
though they lie ‘within the area of the 
Saidpur and Bharphata Jungpur parganas 
are not within the are of any of the Tauzis 
mentioned in Sch. HI. 


I am satisfied that Byomkesh Chucker- 
butty intendedto mortgage, and did mort- 
gage, the whole of his estate lying within 
these parganas and knownas the Chakra- 
barti estate, including the properties men- 
tioned by the petitioners. The meaning 
of the description of the Chakrabarti 
estate referred to in Sch. IIL is not clear. 
At first sight it seemed to me that the 
estate according to the description compris- 
ed the whole of the parganas mentioned, 
but according to the Receiver only a com- 


or was 
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paratively small portion of the area com- 
prised in those parganas belonged to Byom- 
kesh Chuckerbutty. According to the 
evidence of the Receiver, allthat Byomkesh 
Chuckerbutty owned in the Datia pargana 
were Tauzie Nos. 72-2, 82 and 413 and he 
owned the whole of the area contained in 
these Tauzis. In Saidpur pargana he owned 
the whole of the area contained within 
the Tauzis mentioned in the Schedule and 
also Tauzi No. 20-B 1 (siddhaniskar) and 
Khatiyan No. 471 (siddhaniskar) to which I 
have already referred. In Bharphata 
Jungpur pargana he owned the whole of 
Tauzi No. 4205 and Khattyans Nos 59 (patni) 
and 61 (patni). : 

It seems therefore, at first sight that the 
meaning of the description is that 
the estate comprised only the areas covered 
by the tauzi numbers mentioned, But the 
description does not end there, but mentions 
a number of mauzas by name and “all 
lands: with sudder tahsil thana.” The 
meaning of the part of the description is 
not free from doubt, butso far as I can 
understand from the evidence it means that 
certain mauzas and other lands have 
erected upon them sudder tahsil thana 
or in other words, collecting Kacharies, 
and that these Kacharies are included in 
the mortgage. The mortgagor, as I have 
said already ,conveyed the land and buildings 
and structures thereon, but I agree with 
the learned Counsel for the petitioners that 
it was necessary to mention these particular 
structures in the schedule, otherwise it 
might have been contended that they had 
been excluded by the schedule and that 
to that extent, the schedule must be held 
to restrict the general expression in the 
earlier part of the deed. No evidence has 
been advanced why the properties 
mentioned by the petitioners should, 
have been excluded from the mortgage. 
They form a comparatively small part of 
the whole of the property which is alleged 
to be known as the “Chakrabarti estate,” 
andI am satisfied that the mortgagor’s 
property in these parganas is sufficiently 
described by the name “Chakrabarti estate ” 
and that Byomkesh Chuckerbutty’s lands 
and rights in these parganas are known 
collectively as the “Chakrabarti estate,” 
and include the properties mentioned by the 
petitioners. f 

In my opinion this is a case where one . 
description—and that an incomplete one— 
has been added to an already sufficient 
description and that this added deserip- 
tion may be disregarded under the maxim 


bêg... 


of falsa demonstratio. The principle upon 
wh ch cases bearing on these points have 
been decided has been stated by Romer, J., 
in Cowen v. Truefitt Ltd. (1). In accordance 
with this principle I think that the descrip- 
tion of the property as “Chakrabarti 
estate” is sufficient to render certain what 
the mortgagor intended to mortgage and 
that the subsequent erroneous enumeration 
of the properties comprised within that 
description ought not to have any effect. 
For these reasons, the petition must be 
dismissed with costs, 

NA. Petition dismissed. 

(1) (1898) 2 Ch, 551; 67 L J Oh 695; 47 WR 29; 
79. L T 348: . 
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.’ ALLAHABAD HIGH COURT. 
Civil Revision Application No. 376 of 1932. 
December 9, 1932. | 
MUKERJI, Acta.0.J., AND Tom, J. 
Pandit MADHO PRASAD VYAS— 
OREDITOR — APPLICANT 


` versus 
MADHO PRASAD—OretoraL RECEIVER — . 


Oprosits Party. 

Provincial Insolvency Act(V of 1920), se, 27, 48,75 
—Time for discharge—Whether can be extended 
after time originally fixed—Interpretation of statutes 
—Two different portions of same statute—Contra- 
dictions to be avoided 

The Insolvency Court is competent to extend 
tke time for a dischargs even after expiration of 
the time originally fixed. Badri Narain v Sheo 
Koer Qh Ham Ram v. Krishan Ram?) and Palani 
Goundan v Official Receiver, Coimbatore (5), followed. 

Tt is a rule of interpretation of statutes that two 
different portions of the same statute should not be 
read in a manner so as to make one provision 
contradict the other. , i 

Civil Revision Application against the 
decree of the Additional Judge, Benares; 
dated February 27, 1932. | 

Mr. N. Upadhiya, for the Applicant. 

Mr. Gajadhar Prasad, for the Opposite 
Party. | 

Judgment. —- This is an application 
which purportsto Have been made under 
8.115, Civil Procedure Code. It arises 


out of insolvency proceedings and therefore,. 


we think that the proper section under 
which to entertain this petition 
Insolvency Act, and-we accordingly do so. 
It appears that a firm Murlidhar Manglal 
was actually declared insolvent on May 
30, 1929, and two years’ time was allowed 
. by the order to apply for a discharge, 
The insolvents made an application for 
a. discharge on July 2, 1931 and 
two days later the Receiver support- 
ed::the application. by his petition dated 
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July 4, 1931. The Court extended the time. | 
for applying for a discharge. The creditor ; 
whose application wehave got: before- us: 
appealed to the District Judge and heup- 

held the order appealed against. Before 

us it is contended that it was not open to 

the Insolvency Court to extend the time- 
fordischarge afterthe expiry of the time 

originally fixed inasmuch as no applica- 

tion had been made previously to the 
expiry of that period. The < application . 
was made under s. 43, Insolvency Act,’ 
which says that in case no application is 

made within the period specified by the court 

the order of adjudicationshall be annulled. 

Section 27, Insolvency Act, lays down that 

the court is entitledon sufficient cause 

being shown to extend the period within 

which a debtor shall apply for his dis- 

charge. It is a rule of interpretation of 

statutes that we cannot read two different 

portions ofthe same statute in a manner 

so as to make one provision contradict the 

other. Inthis view we must hold that the 

court has power to grant further time to 

the judgment-debtor to apply for dis- 

charge. 

In cases where the court is ‘empowered . 
to grant further time it has been held that 
this power implies within it a power to 
grant anextension even after the expiry’ 
of the time originally granted. This view 
was taken by their Lordships ofthe Privy 
Council in Badri Narainv. Sheo Koer (1).° 
It is true that this ruling was given under’ 
the Civil Procedure Code of 1882, but the: 
principle is the same. In our view, there-- 
fore, it was open’ to‘ the Insolvency Court 
to extend thetime for applying for a dis- 
charge even after the expiry of the period 
originally fixed. If the annulment 
of the adjudication be not’ auto- 
matic, then the court must always have 
power to extend time even after the expiry 
of the original period. In this court two 
learned Judges have held in: Hari Ram v., 
Krishan Ram (2), that there is no auto-’ 
matic annulment of an adjudication. If 
this view becorrect then the power. of the 
court to extend time after the expiry 
of the original period does exist. The 
view. which we are taking ‘is amply sup- 
ported by authorities of other courts; name- 
ly, A. J. E. Abraham v. H. B. Sookias (3), 


(1117 0512: 17 1A 1;5 Sar 463 (P. 0) 

(2) 170 Ind. Gas 320; A I R 1927 All. 418; 49 A 201; 
25 A LJ 152. | | | ; 
(3) 81 Ind. Cas. 584; A I R 1924 Cal, 777; 510 


a 


` the 
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Gopal Ram v. Magni Ram (4) and Palani 
Goundan v. Oficial Receiver, Coimbatore (5). 
We see no reason togo against so many 


- authorities with which we with all respect 


agree, The result is that the application 
fails on the merits and is hereby dismissed 
with costs, 

NA. Application dismissed. 


(4) 107 Ind. Cas.8.0;A I R 1928 Pat 338;7 Pat. 
375; 9 P L T 329 


(5) 124 Ind Cas.61; A I R 1930 Mad. 389;53 M. 


288, 3! L W 385; Ind. Rul. (1930) Mad, 573; 58 M L 
J 369 (F. B). 


. ' OUDH CHIEF COURT. 
‘Second Civil Appeal No. 64 of 1932. 
August 29, 1933 
Wazir Hasan, C. J., AND Suita, J. 
HAR DAYAL SINGH AND OTHERS 
DEFENDANTS—ÅPPELLANTS 
VETSUS j 
Raja RAM SINGH AND oTHERS— 
PLAINTIFFS— RESPONDENTS.. 
Mortgage—-Covenant -that no redemption shall take 
place within fifty-fire years of date of mortgage— 
Whether constitutes clog on equity of redemption— 
pie to determine if covenant fetters right to re- 
em. 
- Where a mortgage deed contained a covenant to 
effect that noredemption should take place 
within fifty-five years of the date-of the mort- 
gage andthe deed was full of. covenants all 


-@dvantageous . to the. mortgagee ..with no corres- 


_ponding benefit in favour of the mortgagor, and 


it appeared that if the mortgagee exercised all his 
powers with which he was clothed by the deed -of 
morigage, the sum of money, which the mortgagor 


-would be liable to pay at the end of fifty-five years , 


to secure the equity of redemption, would. be far 
in excessof the value of the property mortgag- 


Held, that the cumulative effect of these cove- 
nants would beto extinguish the equity of redemp- 
tion atthe end of fifty-five yearsand there being 
a clog on the equity of redemption, the mort- 


gagor was entitled to redeem even before the 
expiry of the period of fifty-five years. Balbaadar 
Prasad v. Dhanpat Dayal (1), Dargahi Lal v. 


Rafiqunnissa (2), Thakur Bakhsh Singh v Jagdat 


` (3) and Baldeo v Losat (4), relied on. 


Ia such cases the true test is not to 
look to the events as they have cr have not hap- 


- pened, but to see whether such events might have 
-happened in the past,.or may happenin the future. 


Faujdar Khan v. Abdul Samad Khan (5), referred 


-to. - ; 
Second Civil Appeal against the decree of 


the Subordinate Judge, Sultanpur, dated 
December 21, 1981, confirming that ofthe 
Munsif, Amethi, at Sultanpur, dated Sep- 


-tember 8, 1931. ~ a 
~ Messrs. A. P. Sen and-S.C.-Das, for ‘the 


- Appellants, - 


ithe avat SINGH d. kAu siNadt, / 


“plaintiffs were 
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Messrs. Bhagwatt Nath and Ganpat 
Sahai, for the Respondents. 

Judgment.—This -is the defendants’ 
appeal fromthe decree of the Subordi- 
nate Judge of Sultanpur, dated Decem- 
ber 21, 1931, affirming the decree of 
the Munsif of Amethi, dated Septem- 
ber 8, 1931. a 

The appeal arises outof a suit brought 
by the plaintiff-respondents for redemption 


ofa mortgage dated March 10, 1693. 
Amongst other covenants contained 
in the deed of mortgagethere isa cove- 


nant totheeffect thatno redemption shall 
take place within fifty-five years of the 
dateof the morigage. The courts below 
have heldthat the disability imposed on 
the mortgagor to redeem the mortgage for 
such a long period of time, when consider- 
ed with the other covenants inthe deed 
of mortgage, ‘constitutes a’ clog on the 
equity of redemption, and, therefore, the 
entitled to redeem even 
before the expiry of the period of fifty-five 
yeais. The-moitgage is a usufructuary 
one in liewofa loan of Rs. 1,000. The 


_ deed does not indicate any rate of interest 


but is full of covenants all advantageous 


.to the mortgagee with no “corresponding 


benefit in favour of the mortgagor. 
important covenants are these: 

“The mortgagee is entitled to appropriate 
the income after paying the Govern- 
ment demand; he has the power to make 
improvements and appropriate the pro- 
fits accruing therefrom; at the time ofre- 
démption the mortgagor would be liable to 
pay tothe mortgagee the amount of money 


The 


-spent onthe improvements with interest at 


6 percent. per annum; the mortgagor ‘is 
further to be liable at the time of redemp- 
tion to pay to the mortgagee all the arrears 
of rent and tagavi and also interest there- 
on atthe rate of 6 per cent, per annum; 
the mortgagee. would be entitled to take 
dry wcod and to appropriate the saer 
income without any liability to account 
for the profits arising therefrom; the mort- 
gagee will. also have the-right to plant 
groves and trees, settle tenants, sink wells 
and construct embankments, and the mort- 

agor is laidunder an obligation to pay 
the costs thereof at the time of redemption; 
the mortgagor isalso laid under the lia- 
bility to pay all costs of litigation.” 

We are of opinion, in agreement with . 
the lower Courts, that the cumulative effect 
of these covenants will be to extinguish 
the equity of redemption at the end of 
fifty-five years. The principle of law aps, 
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plicable to this class of cases is well 
understood. One of us had an occasion to 
consider this question inthe case of Bal- 
bhadar Prasad v. Dhanfat Dayal (1). The 
view takenin that case has consistently 
been accepted as correct in several decisions 
of the Chief Court: See Dargahi Lal v. 
Rafiqunnissa (2), Thakur Bakhsh Singh ~v. 
Jagdat (3) and Baldeo v. Losai (4). 

The learned Counsel for the appellants 
argues that the morigagees have not done 
so far any ofthe acts contemplated in the 
several clauses of the mortgage deed, and 
therefore, it is impossibleto say that those 
clauses impose fetters on the mortgagor's 
right to redeem. In our opinion the argu- 
ment isnot sound. The true test is not to 


look to the events as they have or 
have not happened, but to see whe- 
ther such events might have hap- 


pened in the past, or may happen in 
the future. The same view was taken by 
the Lahore High Court in Fuujdar Khan v. 
Abdul Samad Khan (5). There can be 
little doubt that if the mortgagee exercises 
all his powers with which he is clothed by 
the deed of mortgage, the sum of money, 
which the mortgagor will be liable to pay 
at the end of fifty-five years to secure the 
equity of redemption, willbe far in excess 
of the value of the property mortgaged. 
Such an eventuality would clearly impede 
the exercise of, if not wholly extinguish, 
the equity of redemption, As observed by 
Lord Macnaghten in the case of Bradley v. 
Carritt (6). feu 
“You cannot impose on the equity of redemption 
a fetter operating indirectly when you cannot im- 
pose a fetter which operates directly " 

We accordingly dismissed this appeal 
with costs. i 


N. Appeal dismissed. 


(1) 80 Ind, Cas, 213; 2700 49D & ALR 707; 
10OL J 447; AIR 1924 Oudh 193. 

(2) 102 Ind. Oas. 62; 1 Luck, Cas.1; A IR 1927 
Oudh 237. 

(3)110 Ind Cas 689:5 OWN 923, 

(4) 114 Ind. Oas. 811;50 W N 1991; AI R 1929 
Oudh 54; 4 Luck, 203. 

(5) 76 Ind Cas, 415; AI R 1924 Lah. 129; 5 Lah L 

3 


J. 394, 
(6) (1903) A © 233,72 L JKB 471; 88 L T 633; 
51 W R 626, 


giliva PRASAD Gupta v. Hu PELÖR. 


. motor vehicle. 


148 £6 
ALLAHABAD HIGH COURT. 
Criminal] Revision Application No. 917 
of 1933. 

August 18, 1933. 

SULAIMAN, U. J., AND MUKERII, J. 

Babu SHIVA PRASAD GUPTA — 
APPLICANT 


versus .: 
EMPEROR Opposite Party. 

Motor Vehicles Act (VIII of 1914), s. 16-U. P. 
Motor Vehicles Rules, 1928—'Number’, meaning of — 
Reproduction of arithmetical number and letters on 
number plate in Hindi—Whether suficient compliance 
with Rules. 

The word ‘number’ in the U. P Motor Vehicles 
Rules, 1928, framed under the Motor Vehicles Act, 
is not used inonly the arithmetical sense but is 
wide enough to cover letters, figures and marks, 
which may be assigned by the registering authority, 
to a motor vehicle 

Where the accused reproduced the arithmetical 
number and the letters on the number plate in 
Hindi: n 

Held, that it was not sufficient compliance with 
the provisions of the U P. Motor Vehicle Rules 
as the number on the number plate as displayed by 
the accused was not the number actually assigned 
to the car as defined in the Rulesand a conviction 
under ss. 16, Motor Vehicles Act, was justifiable, 


Criminal- Revision Application from an 
order of the Sessions Judge, Benares, dated 
November 14; 1932. 

Dr. K. N. Katju and Messrs. M. N. Rama 
and R. K. Malaviya, for the Applicant. 

The Assistant Government Advocate, for 
the Orown. 

Sulaiman, C. J.— This is an application in 
revision from an order convicting . the 


, accused unders. 16 of the Motor Vehic‘es 
Act (Act VIII of 1914). 


The accused got his motor car registered 


“ and the Police authorities assigned tohim 


the number ‘U. P. 561 B. 8.’ Instead of 
reproducing these exact letters and figures 
the accused had, on his number plate, — 
the letters ‘U. P.' with the figure ‘561’ 

and the letters ‘B. S. written in Hindi 
script. When prosecuted, his defence was 
that he had complied with the Rules framed 
under the Motor Vehicles Act inasmuch as 
he had in substance reproduced the num- 
ber assigned to his car. There is no ques- 
tion that the local Government has, under 
the authority conferred uponit by the Motor 
Vehicles Act, framed rules called the U. 


`P. Motor Vehicles Rules, 1928, which was in 


force. 

Rule 22 provides that the number 
assignedto a motor vehicle shall be shown 
in white figures and letters of uniform size 
on a black ground in the case of a private 
Then r. 12 provides that 
the registering authority shall assign to 
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every motor vehicle at the time of registra- 
tion a distinguishing number and shall 
record the name and address of the owner. 
At the end of the Rules -there is a form, 
Sch. B, prescribed for the registration 
certificate which is in English and inthe 
very first line the number of the vehicle is 
to be entered. It is not disputed that in 
the Registration Certificate issued to the 
accused the number entered wasas men- 
tioned above. 

Now r. 3 (m) defines what is meant by 
‘number’ in these Rules, and says that 
‘number’ in reference to the number assign- 
ed to a motor vehicle includes ‘letters, 
figures and marks’. Thus, the word ‘num- 
ber’ in these Rules is not used in only the 
arithmetical sense but is wide enough to 
cover letters, figures and marks, which may 
be assigned by the registering authority, 
toa motor vehicle. 

The question for consideration in this 
revision is whether the accused reproduced 
the exact “number” assigned to his car. 

Ib is not disputed thatit was his duty to 
reproduce the exact number. The conten- 
tion on his behalf is that inasmuch as the 
arithmetical number and the letters were 
reproduced in Hindi there was sufficient 
compliance with the provisions of these 
Rules. : 

It seemstome that his contention is not 
correct. When the registering authority 
assigned certain letters and numbers, 
which taken together constituted a symbol 
or mark, it was the duty of the accused to 
reproduce the sameon the number plate. 
For instance, he would not comply with the 
provisions if instead of reproducing the 
letiers themselves he reproduced the sound 
of these letters written out in words; or the 
figure 561 written out in words instead of 
in figures. Nor would it be sufficient com- 
pliance to have instead of the letters ‘B. & 
S'on the number-plate some words re- 
producing similarsounds by means of words 
or letters in some other script. No doubt 
the Rules do not inexpress terms lay down 
that the letters or numbers should be in 
latin character. This is not at all neces- 
sary. If the registering officer chooses to 
assign the number in Hindi character it 
would be the duty of the- owner of the motor 
vehicle to reproduce the letters and the 
figures in that script. But itis quiteclear 
that unless the number, including letters, 
figures and marks as assigned, has been 
exactly reproduced‘the Rules would not be 
complied with, > . - oe a 

Ii the contention: of the’ accused were 
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accepted it would be open to owners of 


motor vehicles to have the numbers and 
letters in any foreign language. they like. 


-This would not obviously carry out the 


intention ofthe Legislature. 

It is, therefore, quite clear that the num- 
ber on the number plate as displayed by 
the accused was not the number actually 
assigned to the car as defined in these 
Rules. 

I would, therefore, 
cation. 

Mukerji, J.—I entirely agree. In my opinion 
it follows from the definition of the word 
‘number’, to be found in r. 3 (m)of the 
Rules framed by the local Government, 
from the language of r.22 that the letters 
and the figures and the marks, (if any), 
as they standin the registration certificate. 
should be copied exactly on the number- 
plate. When it is said that certain 
letters are to be shown in the number 
plate, you cannot say that you have shown 
those letters by putting down other letters - 
which may havea sound ofa similar kind 
as the sound of the letters assigned. The 
two sounds may be thesame but certainly 


dismiss this appli- 


‘the letters are not the same. 


In my opinion the rule has been infring- 


‘ed and, therefore, this revision has no force, 


By the ,Court.—The application is 
dismissed. 

N. Application dismissed. 
PATNA HIGH COURT. 
Criminal Revision Application No. 469 

of 1932. 
November 7, 1932. 
JAMES, J. 
BAIJNATH SAHAY— PETITIONER 
versus 
EMPEROR - OPPOSITE Party. 
Penal Code (Act XLV of 1860), ss. 415, £17— 
Debtor sending blank sheets in insured cover for 


money due— Creditor signing acknowledgment—Offence 
of cheating, if committed—Scope of s. 417. 

A owed a sum of money to B who asked C to 
recover the money from A. Asaid he would send 


.the money direct to B. A sent a letter insured for 


the sum due to B who after signing the acknow- 
ledgment.of the receipt of the insured letter found 
that it contained nothing but blank sheets of paper, 


‘In criminal proceedings thatensued, A was convict- 


ed under s 417, Penal Code A applied to the High 
Court on the ground that as there was no evidence to 
show that he had actually used the receipt in support 
of the claim that hehad paid, he should not be 


tegarded as having cheated oras -having attempted 


to cheat : : 


Held, that when B signed. the acknowledgment 
which he would not have done if hehad not been 
sọ deceived, an act was committed which was likely 
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to cause damage or harm to him within the mean- 
ing of s. 415, Penal Oode; and that the question of 
whether what was obtained from the creditor was a 
valid quittance or merely something to be used as 
evidence of payment, was ubimportent 

Held, also, that the terms ofts.il; were wide and 
in the case the intention of A was fraudulent and 
he was rightly convictzd and that the commission of 
the offence under s 417 wasnot postponed until 
B had attempted touse the acknowledgment as 
proof of payment | . 

A person commits an offence punishable under 
s. 417 if by deceiving bis creditor he obtains from 
- him a document, not necessarily a legal quittance or 
valuable security, butsucha document as is likely 
to facilitate the evasion of payment by the debtor 
and to cause embarrassment tothe creditor when he 
seeks to enforce his claim. 

“ ,, [Case law discussed ] ete eta od 4 

Criminal Revision Application against an 
order of the Sessions Judgeof Patna, dated 
September 3, 1932, modifying that ofthe 
Magistrate, ‘Fist Class of Barh, dated 
August 13, 1932. | 

Mr. R.. L. Nandkeolyar, for the Peti- 


-tioner, 
Dr. Sir Syed Sultan Ahmad, Government 


Advocate, for the Crown. 


Judgment. The petitioner has been’ 


convicted of an attempt to commit an off- 
ence punishable unders. 417 of the Indian 
Penal Code. He owedthe sum of Rs. 120 
.to a man named Sant Ram wh? in Decem- 
_ ber, 1931, was absent from Barh at his own 
` home in the Punjab. Sant Ram asked one 
Banarsi Singh to recover from the petitioner 
the money which he owed but the petitioner 
said thathe would send the money direct 
to Sant Ram. Hessnt a letter insured for 
the sum of Rs. 120 from the post office at 
Barh addressed to Sunt Ram; but after 
Sant Ram had signed the ackuowledgment 
ofthe receipt of this insured letter, it was 
discovered that it contained nothing but 
blank sheets of paper. The court below found 
that the petitioner had deceived the com- 
plainant and fraudulently induced him to 
sign the receipt of acknowledgment and 
this act on.the part of the complainant 
- was likely to cause damage to the complain- 


ant. 

_ QOnbehalfof the petitioner it is argued 
-that as there is no.evidence to show that the 
‘petitioner actually used this receipt in sup- 
port ofthe claim that he had paid, he should 
not beregarded as having cheated or as 
having attempted to cheat, since ‘he had 
‘done no more than mere preparation to 
cheat. The learned Sessions Judge main- 
tained the conviction relying upon the deci- 
sion of this court in Sadho Lal v. 
Emperor (1), where in similar circumstances 
"dy 31 Ind, Gas, 992; 1 P-L-J 394; 17 Or. L-J-272; 3 

wW te ace : 


We we gee ees? woe 
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might be used in a 


14546 


a man was convicted of attempting to cheat: 
On behalf of the petitioner reliance is 
placed upon the decision of a Judge of the 
Allahabad High Courtin Tula Ram v. 
Emperor, (2), wherein Tula Ram had sent 
certain-documents which were described as 
Khilafat bonds, insured for their face value 
of Rs. 500, andit had -been assumed that 
after obtaining the receipt, be would have 
pretended that asa matter of fact he .had 
sent Government currency notes .and not 
Khilafat bonds. The learned Judge found 
that no offence had been committed of the 
nature described ins. 415 of the Indian 
Penal Code, although Tula Ram ,might 
possibly have been charged with an attempt 


to fabricate false evidence within the mean- 


ing of 8.192 of the Code. With due respect 
tó the eminent Judge who decided that 
case, I- would say that the difficulty which 


‘he found in accepting the ratio decidendi 


of the-Patna - decision which has been men- 
tioned was due tothe fact that the Judges 
convicted of attempted cheating, although 
the substantive offence had been committed; 
and that if in fabricating false evidence 
against a creditor, the debtor, has-by deceiy- 
ing the creditor, made him to be an agent 
in the fabrication, the debtor -may -have 
committed an offence punishable under.s. 
193; but he has ceitainly also committed 
the offence ‘defined in s. 415 of the Oode. 
On behalf of the petitioner the case of In re 


Kunju.(3} is also cited, In that, case Kunju 
“who owed money to the complainant had sent 
, 8 registered insured packet purporting - to 


contain currency-notes but which, only 
contained waste paper. and subsequently 
when he was sued he-had put-forward-the 
complainant’s signed acknowledgment re- 


-ceiptof the packet as evidence in support 
.of the’ claim of payment. 


The learned 
Judges of the Madras -High Court there 
held that no offence of the kind described 


ins. 417 of the Indian Penal,Code had been 


committed, relying.on the judgment in the 
case of Tula Ram v. Emperor (2), which has 
been mentioned above, pointing out 
even though the acknowledgment 
judicial proceed- 
ing that would not amount to an.at- 
tempt to cheat, although it. might amount 
to an attempt to fabricate false evidence. 
The case of Raman Behari Ray v. Emperor 


.(4) is also cited, wherein the learned Judges 


(2) 8: Ind. Cas. 993; 21A L J 865;9 O& A L.R 973; 
A 1R 1924 All, 205; LR5 A15 Or; 26°0r.L J 209, 
-(3) 99 Ind. Cas. 302; 24 L W-725; 51-M LJ 800; 


+28 Or. L J:70; A I R 1927 Mad. 199 


(4) 73 Ind, Oas. 780; 50 O 849: 24 Or, 7,681; 28 
O.WN 252; AIR 1924 Qal, 348.. 0, 


a 
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held that the person deceived had not been’ 


induced to do or omit todo anything which 
he would not have done or omitted, if he 
had not been so deceived, and that there 
had been no act or omission which was 
likely to cause damage or harm to that 
person in body, mind, reputation or property. 


- They pointed out that all that the person, 


had been induced to do was that he signed 
the receipt acknowledging the delivery 
of a cover, but he had not acknowledged 
by that the receipt of any sum of money 
alleged to be contained in the cover. 


- Sir Sultan Ahmad on behalf of the Crown, 


supports the view taken by the learned 
Judges of this court in the case of Sadho 
Lal v. Emperor (1) arguing that although 
they convicted of attempted cheating, they 
should on their findings have been convicted 
of the substantive offence. 
that the offence of cheating, if any such 
offence is committed in obtaining an 
acknowledgment which is intended to be 


put forward as a proof of payment,‘is . 


complete .when the acknowledgment is 
obtained, As I have observed, I think that 
the difficulty which other High Courts in 
India have found in following the decision 
in Sadho Lal v. Emperor (1) is due to the 
fact that the learned Judges in that case 
convicted only for the attempt. Strictly 
speaking, if any offence described in s. 415 
is committed at all by action such as that 
of the petitioner in this case it is committed 
when the acknowledgment is obtained; the 
commission of the substantive offence is 
not postponed until.the: attempt is made to 
use the acknowledgment as proof of pay- 
ment. Sir Sultan Ahmad refers also toa 
‘decision of Sir Arthur. Reid in Arurd v. 
Emperor (5) wherein the learned Judge 
held that a debtor who in similar cir- 
cumstances sent blank paper in an ‘insured 
envelope attempted to commit the offence 
‘described in s. 415 of the Penal Code. As 
the learned Judge remarked, the signature 
on the receipt and the taking delivery of 
the envelope by the creditor as the result 
of the deception, would be likely to cause 
damage to him; and had he opened ‘the 
envelope in his’ own house and not in the 
presence of reliable witnesses at the place 
it might have been very difficult to prove 
that the contents of: the envelope were not 
worth the..sum: for which it had been 
insured. Sir. Arthur: Reid found in that 
case that the: petitioner's action’ went 
beyond the stage-of preparation and far 

(5) 20 Ind. Oas. 596; 10 P R 1913 Or; 14 Or L J 
436, 30 P W R 1913 Or,; 299 P L R.1913, : 
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enough to ‘constitute.an attempt to cheat 
On the findings of the learned Sessions 
Judge, I do not consider that I should be 
justified in differing from his decision. It 
matters little whether the petitioner is 
convicted .of ihe attempt or of the sub- 
stantive offence; but I would accept the 
view of Sir Sultan Ahmad, that is to say, 
that the offence described in s. 415 of the 
Code was actually committed; that the 
petitioner had not merely gone beyond 
the stage of preparation to the stage of 
attempting to cheat, but he had committed 
the substantive offence. On the.findings, the 
petitioner desiring to evade payment of 
his debt, and to procure a document which 
would assist him in. evading . payment, 
sent to Sant Rama registered and insured 
cover, in order to obtain from him an 
acknowledgment of receipt which could 
subsequently be used in order to evade 
payment. Sant Ram would not have signed 
the acknowledgment of the receipt of the 
insured letter, ifhe had imagined that it 
contained nothing but blank sheets of 
paper. When he did.this ‘act which he 
would not have done if he had not been so 
deceived he committed an act which was 
likely to cause damage or harm to him 
within-the meaning of s. 415 of the Indian 
Penal Code, Be 

If I might be permitted to criticise the 
grounds for the decision given by those 
learned Judges who have differed from the 
decision of this court, I would say that too 
múch stress has been laid throughout upon 
the question of whether the acknowledg- 
ment of receipt of-an insured letter obtain- 
ed inthis fashion amounts in itselfa valid. 
quittance or to anything which might be 


‘described as a valuable security, and it 


appears to me that although the Division 
Bench of this. court rightly convicted in 
Sadho Ram’s case (1), learned Judges by 
themselves laying unnecessary stress on 
this point, and by adopting the view that 
the commission of the substantive offence 
of cheating would be postponed until the 
fabricated evidence was used, created the 
difficulties which were subsequently found 
in following their decision. In Tula Ram's 
case (2), which is the important linkin the 
chain, the Assistant Government-Advocate 


_appears to have weighed the scales in the 


wrong directions by conceding that no 
offence: of cheating had been committed; 
and the learned Judge confined himself to 
considering whether the effect of signing 
the acknowledgment would be to debar the 


: creditor from instituting a suit, These 
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decisions, differing from that of the Patna 
High Court, proceed on. the assumption that 
to trick a creditor into fabricating evidence 
which may be.used against him is not an 
offence punishable under s. 417 of the Penal 
Code unless the evidence is such as would 
afford conclusive proof of payment. I 
would say, with due respect to the learned 
Judges who have in my judgment thus 
been misled, that the question of whether 
what is obtained from the creditor is a 
valid quittance or merely something to be 
used as evidence of payment, is unimport- 
ant. If he had been tricked into giving 
what, if obtained honestly, would have 
been a valid quittance, he would no more 
be debarred from instituting a suit than 
if he had been tricked into giving a receipt 
which was to be used merely as a piece 
of evidence. A person commits an offence 
punishable under s. 417 if by deceiving his 
creditor he obtains from him a document, 
not necessarily a legal quittance or a valu- 
able security, but such a document as is 
likely to facilitate the evasion of payment 
by the debtor and to cause embarrass- 
ment to the creditor when he seeks to 
enforce his claim. The terms of s. 415 of 
the Code are wide; in this particular case 
it is clear that the intention of the peti- 
tioner was fraudulent, and he has been 
rightly convicted. 

The conviction and sentence of the 
petitioner must accordingly be affirmed and 
the application be dismissed. 


Ne Rule discharged. 


pa A 


ALLAHABAD HIGH COURT. 

: FULL. BENCH. 
Miscellaneous Case No. 124 of 1933. 
July 17, 1933. 

SULAIMAN, O. J., MUKERJI AND Kine, JJ. - 


- In the matter of Tuu BURMAH SHELL 
OIL STORAGE anv DISTRIBUTING 
Co. or INDIA, Lro, 

Stamp Act (II of 1599), s. ‘2, sub-s. 16, cl. (b)-— 
Agreement for temporary use—Terms, interpretation 
of—Notice, stipulation as to—Agreement, whether lease 
or license —Document, if chargeable as lease—T'ransfer 
of Property Act (IV of 1882), s.105—Document not 
coming under s. 105, whether chargeable as 

ease. 3 

A Petroleum Company snd a Railway Adminis- 
tration entered into an agreement between them- 
selves. According to the agreement which was called 

-æ license, the company was to have the temporary 
use or occupation of a piece of land belonging to the 
Railway, solely and entirely- for the purpose of con- 
structing and meintaining thereon 


: 5 a pet 
installation for the storage of petroleum. oe ee 
. pany was, however, bound to allow the Divisional 
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Superintendent or any other authorised officer of 
the Railway Administration free access at all timos 
to the said land and to petroleum installation and 
all other buildings and works etc, and was bound 
whenever so requested by such cflicer to rebuild, 
replace; or repair buildiugs and other works etc, 
which were considered by him to be improperly 
situated or to be of defective design or Gonstruction™ 
or in want ofrepair, There was a provision that 
the company shall nottransfer or subletor in any 
way pars with the privileges conferred upon the, 
company. The privileges were, granted on the express 
understanding that either party would be at liberty 
to determine and put an end to this transaction by’ 
giving to the other of them at any time three 
months’ notice : 

Held, that the document in question wasa lease 
within the definition of that term ins, 2, sub-s. 
16, cl (b), Stamp Act and hence chargeable asa 
lease under Art. 35 (a) (iv) of Sch. I, Stamp Act. 
Acting Secretary, Board of Revenue, Separate 
Revenue v. Agent, South Indian Railway Company- 
Limited, Trichinopoly (1),distinguished [p. 677, col. 2.] 

Even if a transaction does not amount to a lease 
under s, 105, Transfer of Property Act, it may 
nevertheless be a lease for the purposes of the Stamp. 
Act {p. 676, col. 1.] i E 


Reference under s. 57 of the Indian Stamp. 
Act submitted by the Junior Secretary, 
Board of Revenue, United Provinces, 
Allahabad. 

Mr. Muhammad Ismail (Government 
Advocate), for the Crown. 

Mr. Ladli Prasad Zutshi, for the Com- 
pany. : 

Sulaiman, C. J.—This is a Reference by 
the Board of Revenue under s. 57 of the 
Indian Stamp Act (Act II of 1899) for the 
expression of an opinion as to whether 
the document in question is chargeable 
as a lease under Art. 35 (a) (iv), Sch. I; 
of the Stamp Act or an indeminty bond 
or an agreement chargeable with less 
duty. 

It appears that an agreement was execut- 
ed on a blank paper on behalf of the 
‘Secretary of State which was also signed 
by the’ representative of the Burmah Shell 
Oil Storage and Distributing Company of 
India Limited and was dated September 
7, 1931. Under this document the Oil 
Company, which is called the licensee 
throughout was to have the temporary use 
or occupation of a piece of land at Roorkee, 
solely and cntirely for the purpose of 
constructing and maintaining thereon a 
petroleum installation for the storage of 
petroleum etc.; the company was forthwith 
to erect on part of the said land a 
petroleum installation at its own cost 
capable of holding in the case of existing 
installation, not less than 5,000 gallons, 
and in the case of new installations, not 
less than 6,500 gallons of petroleum in 
bulk; the company was, however, bound, 
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before proceeding to construct any build- 
ing or other structure or works in con- 
nection with the said land, to supply 
detailed plans and specifications to the 
Railway authorities for approval but after 
such approval the company had forthwith 
to proceed with the erection and construc- 
tion of the said petroleum installation or 
other works as sanctioned. The company 
was, however, bound to allow the Divisional 
Superintendent or any other authorised 
officer of the Railway Administration free 
access at all times to the said land and to 
petroleum installation and all other build- 
ings and works etc., and was bound when- 
ever so requested by such officer to rebuild, 
replace or repair buildings and other 
works etc., which were considered by him 
to be improperly situated or to be of 
defective design or construction or in 
want of repair. The company was topay 
to ‘the Railway Administration a sum of 
Rs. 214-8 at the rate of Rs. 2-8 per thousand 
square feet every month or part thereof 
in return for the use of the plot of land 
occupied by the company; such payment 
was considered to be due and payable 
each and every year in advance within the 
first week of that year and the company 
was also to pay all local cesses, rates and 
taxes which might be payable in respect 
of the land and the installation bulidings 
and works etc. There was a provision 
that the company shall not transfer or 
sublet or in any way part with the privileges 
conferred upon the company and then theré 
were also provisions regulating the sale 
of petroleum, its carriage and storage, 
with which we are not concerned. Para- 
graph 11 provided that in the event of the 
company being guilty of breach of any 
of the provisions of the document it would 
‘be lawful for the Railway Administration 
to determine and cancel the license upon 
seven clear days’ written notice and at 
the expiration of the period of such notice 
the license was to be determined and 
cancelled unless the notice was previously 
revoked. Paragraph 12 provided that these 
privileges were granted on the express 
understanding that either party would be 
at liberty to determine and put an end 
‘to this transaction by giving to the other 
of them at any time three months’ 
notice. ` 

Paragraph 13, on which great reliance is 
placed on behalf of the company, stated 
that nothing contained in the document 
should be construed to create a tenancy 
in favour of the company or to prejudice 
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or affect the rights and powers of the 
Railway Administration in and over and 
in relation to the said land and the use 
and enjoyment théreof and the exercise by 
the licensee of the liberties and licenses 
thereby granted. It then proceeded to 
state thatthe Railway Administration. would 
have full and absolute power from time 
to time to direct in what manner such: 
liberties and licenses should be exercised 
and enjoyed and that the company would 
not be at liberty to exercise the said 
liberties and licenses otherwise than in 
such manner as the Administration shall. 
from time to time direct. It then provid- 
ed that on the determination of the license 
the Railway Administration would re-enter 
upon and re-take and absolutely retain 
possession of the land. The company was 
at all times to keep the Administration: 
indemnified against and to reimburse to 
the administration all claims, demands 
damages etc., which the Administration may 
have tosustain or incur. 

Last ofall the document provided that 
the company was to pay the cost of the 
preparation, stamping, execution and 
registration, As pointed out above, the 
decument was never stamped but was 
presented for registration. 

The sole question for consideration before 
us is whether this document created a 
mere license in favour of the Oil. Com- 
pany so as to be exempt from stamp 
duty. ; 

There is no doubt that we have to 
consider the provisions of the Stamp Act 
for the purpose’ of answering this question. 
License is not defined in the Stamp Act 
at all, but it is defined in s. 52 of the 
Easements Actas follows: ë f 

“Where one person grants to another, or to a 
definite number of other persons, a right to do, or 
continue to do, in or upon the immovable property 
of the grantor, something which would, in the 
absence of such right, be unlawful, and such right 
does not amount to an easement or an interest in 
the property the right shall be called a license”, 
It is obvious that in the absence of 
any other definitién of “license”, the defini- 
tion of it as contained in the Easements 
Act might well be adopted, prima facie, 
a license merely grants a right to do or 
permit to do something, which would 
otherwise be unlawful, upon an immovable 
property. Obviously it is not a transfer 
of any interest in immovable property, 
nor prima facie is it a transfer of a right 
to exclusive possession over that property. 
It is equally clear that a right cannot 
amount to a license if it falls under the 
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definition of an easement ` or amounis 
to an interest in the 


property itself. f 
: “Lease” is defined both in the Transfer 


of Property Act and in the Stamp Act.- 
105 of the Transfer of Property, 


Under s. 
Act a lease is a transfer of a right to 
enjoy immovable property made for a 
certain time, express or implied, or in 
perpetuity in consideration of a price paid 
or. promised etc. If wehad to goentire- 
ly by the definition of “lease” as contained 
in s. 105, it may be difficult to hold that 
a transaction amounts to a lease when 
there is no transfer of a right to enjoy the 
property for a certain time. 

But s. 2, sub-s. 16 of the Indian Stamp 
Act while presumably borrowing the 
definition of “lease” as contained 
Transfer of Property Act, adds thereto a pro- 
vision that “lease” shall include also among 
other things a kabuliyat or other under- 
taking in writing (mot being a counterpart 
of a lease) to cultivate, occupy or pay or 
deliver rent for immovable property. 

The use of the words ‘include also’ 
obviously implies that the definition of 
“lease” as contained in the Stamp Act 
is wider and more comprehensive than the 
definition of itins. 1050f the Transfer of 
Property Act.. It would follow that that 
even if a transaction does not amount to 
a. lease under s: 105 ofthe latter Act, it 
may nevertheless be a lease for the pur- 
poses of the Stamp Act. 

: No doubt the parties call this document 
an agreement by way of license and through- 
out. that document the same phraseology 
has been used and ‘the parties are called 
licensor and licensee. There is alsoa 
clear statement that this deed should not 
be ccnstrued to create a tenancy in favour 
of the Oil company. It is however, clear 
that such recitals in a document can never 
‘be conclusive, and we have to look to the 
. substance ofthe terms agreed: uponand 
not to, the nomenclature „given to the deed 
by. the parties.. 

Jn many cases the distinction between a 
license anda lease is a very narrow and 
thin one and there.may be considerable 
difficulty in. deciding whether a transac- 


tion --amounts to a lease or a license. 
There are many points which make this 
trangacticn resemble .a lease.. On the 


other hand, there are. others which make 
At resemble a licenfe. We have -already 
noticed that there is no rightto, transfer 
„or sublet or ..in..any way |. part., with the 
previleges conferred by this document and 
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that ihe transaction | was tobe deteenined” 
and ‘cancelled at very short notice and" 


all time to iheland in favour of the Divi- 
sional Superintendent or any other autho- 
rised officer of the Railway Administration.. 
On the other hand, there is no doubt that 
the use and occupation of the land during’ 
the period when this transaction was to 
remain in force were transferred to the 
Oil company and they. were forthwith to 
erect on a part of the landa building or. 
other structure of a substantial and per- 
manent character and when the transac- 
tion was to be terminated the Railway: 
Administration had theright to re-enter 
upon, re-take and absolutely retain the 
possession of thesaid land. The provision 
in para. 13is prima facie inconsistent with 
the provision in para, 1 of ihe agreement 
but on a*comparison of the different phrase- 
ologies used at the-two places it seems 
that they are not necessarily contradictory. 
While temporary use and occupation were 
handed over to the Oil company, the 
Railway Administration retained their 
rights and powers in and over and in re- 
lation to the use and enjoyment of theland 
and full and absolute power to givé 
directions in what manner the liberties and 
privileges would be exercised, that is to 
say, the control was retained by the Rail- 
way Administration but the use and oc: 
cupation were certainly transferred to thé 
Oil Ccmpany. This is obvious from’ thé 
fact thatthe company was to put up 4 
substantial building of a permanent char- 
‘acter and after the construction of the 
building the actual possession of the land 
could not remain with the Railway Admin- 
istration, only their officer was allowed 
access to the land for the purposes of 
inspection. i 

In view of these provisions it is- quite 
clear that so long as the transaction re- 
mained in force and was not terminatéd 
‘and the Oil Company was not ejected and 
the Railway Administration did ‘not re- 
enter, the former had exclusive possession 
and enjoyment of the land for the time 
‘being the only restriction being that they 
were bound to allow the Railway Officers 
to inspect the premises. Onthis view of 
the terms of the document alone the tran- 


.gaction would not be a mere license within 


the scopeof s.52 of the Indian Easement 
Act, asa license does not confer: exclu- 
-sive pcssession and enjoyment. 

As pointed out above the definition df 
“lease” in the Stamp Act which “does” not 
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| Contain any definition of “lease” at all is 
wide enough to include the present transac- 
„tion. If there was an undertaking on the 
„part of the Oil Company in writing, which 
was not a counterpart of a lease, and the 
undertaking was to occupy or pay or de- 
. liver rent for immovable property, the 
. document would be a _ lease of an 
‘immovable property, within the mean- 
ing of the Stamp Act and would 
‘therefore, beliable to stamp duty. The 
learned Advocate for the company has 
.urged that s. 2, sub-s. 16, sub-cl. (b) con- 
„templates a case where there is not 2 com- 
-posite agreement signed by both the lessor 
-and the lease, but only a unilateral agree- 
-ment signed by the lessee in the form of kabu- 
-liyator a counterpart of a lease. This conten- 
_tion.cannot be accepted because the under- 
‘taking referred to. therein has to be other 
than a counterpart of a lease and it need 
: not necessarily be the kabuliyat which is 
expressly. mentioned. It is also obvious’ 
-that the mere fact that the lessor also is 
party to the same document and has 
signed it would. not. take it outside the 
‘scope .of the sub clause. f 
In -the present ‘case the Oil Company 
‘which had the use and occupation of the 
¿land was bound forthwith to erect on a 
. part of the said land a petroleum instal- 
lation -and to maintain the building andthe 
¿structures in proper condition and take 
necessary precautions and safeguards. 
_Even if they did not actually occupy the 
-land, they:-were liable to make periodical 
‘payments.: It.is therefore very difficult 
sto says that this document did not amount 
.to an undertaking in writing to occupy 
‘an immovable property. : 
- Great reliance has been placed on the 
‘Full Bench case of Acting Secretary, Board 
‘of Rerenue, Separate Revenue v. Agent,South 
Indian Railway Company, Limited,Trichino- 
. poly (1)in which the agreement was some- 
whatsimilar. But there the right given by the 
‘Railway Company to the Municipal Coun- 
:cil was for the purposes of storing coal 
simported by the Municipality on the land 
-in the possession of the company. It also 
appears that the Railway Company had no 
-authority whatsoever to grant a lease of 
-the land and could grant only a license 
for it. The Municipal Council was not to 
-put up any construction of a permanent 
character on theland although there wasa 
fixed amount called rent which was pay- 
‘able by the Municipal Council. The 
= (1) 86. Ind. Oas. 688: 48 M 368; 45 ML J 161; AT 
“R, 1925 Mad. 434 (F B). f 
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case came under the Stamp Act, apparent- 
ly amended by a local Actofthe Madras 
Presidency. Unfortunately the amended 
Act is not before us, and itisnot possible 
to verfy the references to the various 
sectionsin it which do not exactly tally 
with the Stamp Act which we have to 
consider. But the learned Chief Justice 
with whose view the other learned Judges 
agreed, laid emphasis on the circumstance 
that the Railway Company was prohibited 


_by orders ofthe Government ofIndia from 


executing leases of land in their possession 
and considered that circumstance import- 
ant for the purpcese of understanding 
the intention of the framers of the docu- 
ment. 

Krishnan, J., in addition also thought 
that the case would not fall under s. 2 (16) 
‘of the Stamp Act gsit could not be said 
that there was anundertaking in writing 
to occupy or pay or deliver rent for the 
immovable property. Ths learned Judges 
considered that the use ofthe word “rent” 
in the document before them was unfortu- 
nate and unhappy and the word was not 
used in the same sense as it was used in 
the Statute itself. 


Aright to store coal on a piece of land 
without a right to put up a building thereon 
is very much in the nature of a mere 
license, and it may well besaid that there 
is no right to occupy the land in the sense 
of retaining exclusive possession over it 
but itisamere right to use the:land for 
that purpose. That case is therefore clearly 
distinguishable from the case before us. 
Here the use and occupation were trans- 
ferred and there could not be a simul- 
taneous possession exercised by the Railway 
Adminstration when a substantial building 
was put upon the land, There was. also an 
undertaking by the Oil Company to occupy 
the land and make payments in the nature 
of rent. - i i _ ; 

In my opinion, therefore, the document in 
question isa lease within the definition of 
that term under s.°2, sub-s. 16, cl. (b) and is 
therefore, chargeable as a lease under 
Art. 35-(a) (iv) of Sch. I. 

Mukerji, J. - I entirely agree that the 
document ın questionis a lease within the 
defnition, of that term to be found in the 
Indian Stamp Act, 1899, s. 1 (16) and 
should have been stamped in accordance 
with Sch. I, Art. 35, cl. (a) sub-cl. (iv). 

- The language of the agreement has been 
noticed at length by the learned Chief 
Justice and I do not feel called upon to 
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‘restate the purport of the same. Briefly, 
a company, dealing in petroleum and 
enjoying a very big name, obtained land 
‘from a Railway Administration for the 
‘purpose of storing on it petroleum. The 
company agreed to pay a certain sum of 
‘money, monthly, for the benefit derived, 
namely, use and occupation of the land. 
‘The question is whether an agreement 
like this should be at all stamped, andi 
‘so, under what rule oflaw. A i 

In my opinion the answer to the question 
should þe looked forin the Stamp Act and 
the Stamp Act alone. It is true that the 
term “lease” has been'defined in the 
‘Transfer of Property Act and that the 
term “license, as defined in the Indian 
‘Easements Act, finds no placein the Stamp 
Act. It is not for me to find out the 
reason why different definitions have been 
provided in the Stamp Act and in the 
Transfer of Property Act for the term “lease” 
and why the word “license” has not found 
‘any place in the Stamp Act. It may be 
that for the purposes of levying duty the 
Legislature thought it necessary to charge 
certain documents and not to charge 
certain others. We have to read the mind 
of the Legislature only through the lang- 
uage employed by it and not by specul- 
ation. i 

If we read the Stamp Act and if we 
find that the 'document comes within the 
definition of the word “lease”, we must 
hold that the document is chargeable with 
duty evenif we should also hold that the 
transaction would be a license within the 
meaning ofs. 52 of the Indian Easements 
Act. It is possible, nay, it is probable, 
‘that it wasin the mind of the Legislature 
to levy a duty where a transaction, which 
was a mere license under the Easements Act, 
but was reduced to writing and that there- 
fore, it did not think it necessary to define 
the word “license”. The transaction fell 
within the definition of the word “lease”. 

In the Stamp Act the term “lease” is 
described in several ways. First of all, it 
is said that lease means a lease of immov- 
able property, and this, presumably, means 
a lease which is a lease within the meaning 
of the Transfer of Property Act. Then 
the Act says that it includes ‘patta a 
term whichis not again defined. Then it 
says that a lease includes’’...... undertaking 
in writing......... LOnieieesceves OCCUPY........0 nas 
immovable property.” We need not go 
further for in my opinion the agreement 
before us comes clearly within the language 
quoted above. This is adocument by 
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which the Petroleum Company gave an 
undertaking in writing to occupy immov- 
able property. Now this document is not 
a counterpart of.a lease because there is 
no separate lease. The reason why coun- 


‘terparts of a lease have been exempted 


from the definition is that counterparts are 
separately provided for, where the original 
or the principal document is properly 
stamped: videStamp Act, Sch. I, Art. 25. 
The document before us has been signed 
both by the granter and the grantee (I 
am using expressions which cannot be 
taken exception to), There being no patta 
or a lease the document is not a counter- 
part of alease. It is simply an undertaking 


-in writing to occupy an immovable pro- 


perty. In this view, whether the trans- 
action is a mere license within the meaning 
of s.52 of the Indian Easements Act or 


-whether it isa lease within the meaning of 
-of the Transfer of Property Act, for purposes 


of stamp duty it is chargeable. As it is 
not forany definite term,the duty charge- 
able is the duty laid down in Sch. I, 
Art. 35 cl. (a) sub-cl. (iv). 

The learned Counsel for the company 


“has strongly relied on a Madras decision, 


Acting Secretary, Board of 
Separate Revenue v. Agent, 


namely, 


Trichinopoly (1). The decision is certainly 
in conflict with the opinion expressed above 
and I would with the greatest respect, 
dissent from the judgment. A difficulty 
has arisen in interpreting that judgment 
because of the reference to some Act which 
is not before us. The Stamp Act which 
we have got before us does not mention a 
“lease” in Sch. I, Art. 30. Two of the 
learned Judges did not consider the de- 
finition of “lease” to be found in the Indian 
Stamp Act and the learned third Judge 
seems to hold that the word “lease” as 
stated in the Stamp Act must be a lease 
as defined in the Transfer of Property 
Act and a license for the purposes of stamp 
duty must be the license as defined in 
the Easements Act. In my view we should 
not look into either the Transfer of Pro- 
perty Act or the Easements Act. We 
should confine our attention to the de- 
finition given in the Stamp Act and the 
Stamp Act alone. 

For the reasons given above I concur in 
the opinion expressed by the learned Chief 
Justice. 

King, J.—I also agree. In my opinion 
the document in question is clearly an 
underiaking in writing to occupy immov- 
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able property, and is not a counterpart of 

a lease, and must therefore, be treated as 

in lease for the purposes of the Indian Stamp 
ct. 

By the Court:—The document is a 
lease and is chargeable with duty under 
Art. 35 (a) (iv) of Sch. I. 

N. Reference answered accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER'’S COURT. | 
Second Civil Appeal No. 728 of 1930. 
March 29, 1933. 
os SUBHEDAR, A. J. O. 
RAJENDRA SINGH GANDASINGH— 
: PLAINTIFF— APPELLANT 
Versus 
IBRAHIM ABDULALI—DEFENDANT 
— RESPONDENT. 
Partnership —Contract entered into by one pariner 
-personally, regarding partnership property—Suit 
by contracting partner alone, maintainability of. 
. Where acontract of hire is made by one of the 
partners personally, in the eye of the law though he 
acts as an agent ofhis partner, he has also a per- 
sonal interest init and isentitled to sue upon tho 
contract in his own name Alteratively he can sue 
in the name of his partner and himself or in the 
name ofthe firm under O. XXX, Oivil Procedure 
Code, Kapurji Magniram vy. Panaji Devichand (1), 
followed. as 
Second Civil Appeal against the decree 
of the District Judge, Raipur, dated 
August 11, 1930. 
Mr. M. B. Kinkhede, for the Appellant. 
Mr. D. N. Chowdhury, for the Respond- 
ent. 


Judgment.—The plaintiff-appellant own- 
ed.a motor lorry No. O. P. 1786. This motor 
lorry was hired by the defendant from the 
plaintiff for the use'of the Baster State on 
the occasion of the marriage of Rani Sahiba. 
The plaintiff brought the suit out of which 
this second appeal arises, to recover from 
the defendant the money that he received 
from the State for-and on behalf of the 
plaintiff. Various defences were raised, the 
most technical being that the suit was not 
maintainable as the subject-matter of the 
claim was partnership property because the 
plaintiff and one Shankarlal were partners 
and were jointly interested in the hire of the 
motor lorry. The trial Court overruled this 
technical plea and decided the whole case 
on its merits. On appeal the learned Dis- 
trict Judge only dealt with this technical 
plea and having held that the suit was not 
maintainable without the joinder of Shan- 
karlal allowed the appeal and dismissed 
the suit. -The plaintiff has, therefore, filed 
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this second appeal and I am clear that it 
must succeed. On the facts found that the 
money in suit is partnership property of the 
plaintiff and Shankarlal it does not follow 
that the plaintiff has no right of suit. I 
respectfully accept the following proposition 
of law enunciated in Kapurji Magniram v. 
Panaji Devichand (1) at p 114* 

“Even supposing that the agreement between the 
two firms amounted toan actual partnership, there is 
no absolute rule of law that one partner of a firm 
cannot sue fora debt that is due to the firm. As 
long ago as 1861, it was laid down by the Privy 
Council in Agacio v. Forbes (2), thata partner with 
whom a contract had been personally made was en- . 
titled to sue upon that contract in his own name 
without joining the co-parceners as plaintiffs, al- 
though the benefit of the contract would result to the 
partnership firm; and that is really an illustration of 
the well recognized rule that an agent having an 
interest-in the contract which Ne has‘entered into on 
behalf of the principal to sue in his own name. The 
cases that establish that proposition will be found in 
Pollock and Mulia’s Indian Contract Act, 5th Edn, 
p. 722; and among other cases where it has been 
recognized may be cited: SubrananiaPattar v. Nara- 
yanan Nayar (3',and Coorla Spinning and” Weav- 
ing Mills v. Vallabhdas Kalianjt (4)." ng” 
It is admitted that the contract of hire in 
the present case was made by the plaintiff 
personally. In the eye of the law though 
the plaintiff acled as an agent of his part- 
ner Shankarlal in this contract he had also a 
personal interest in it, That being the 
position he was entitled to sue upon the 
contract in hisownname, Alternatively he 
could also have brought the suit in the name 
of Shankarlal and himself or in the name 
of the firm under the provisions of O. XXX, 
Civil Procedure Code. I hold then that the 
suit in its present form was maintainable. 
The result is that the decree appealed 
against is reversed and the case remanded 
to the lower Appellate Court for disposing 
of the appeal on its merits. The costs of 
this appeal will be costs in the suit and will 
abide the ultimate result. . 

dh. Case remanded. 


(1) 113 Ind. Cas 341; AT R 1929 Bom. .177; 53 B 
110; 30 Bom. L R 1560. ; 

(3) (1861) 14 Moo. P C 160; 4 L-T 155; 9 W R.503; 
15 E R 267; 134R R 35. 

(3) 24 M 130. i 

(4) 94 Ind. Cas, 575; A I R 1925 Pom 547; 27 Bom, 
L R1168 5 

#Pago of 53 B.—[Ed.] 
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ALLAHABAD HIGH COURT. _ 
__ _ FULL BENCH. 
Criminal Revision No. 709 of 1932. 
July 20, 1933. 
SULAIMAN, O. J., MUKERJI AND 
Kina, JJ. 
EMPEROR — PRrosECUTOR 
VETSUS 

Pabu BANSGOPAL—ACOUSED — APPLICANT. 

Ordinance X of 1932, s. 17 read with s. 21, 
United ` Provinces Emergency Powers Ordin- 
ance (II of 1982}—Criminal Law Amendment 
Act (XIV of 1908), 8. 17 2\—Charges under—Stay of 
proceedings before leading evidence—Expiry of 
Ordinances by lapse of time—Whether trial can be 
continued—General Clauses Act (X of 1897 as 
amended), s. 6, whether applicable. 

Although s 30 ofthe General Clauses Act, as sub" 
sequentlyfamended, makes the Act applicable to the 
Ordinances, s. 6 has no application to a case where 
a temporary Ordinance automatically expires after 
the period during which itis in operation is over. 
[p. 683, col. 2] 

The charges against the accused were, (1) that 
he disobeyed an order of the District Magistrate by 
writing a letter and hence was guilty of an offence 
under s. 17 of Ordinance X of 1932 read with s 21, 
Ordinance JI of 1932, and s. 80 (2), Ordinance X of 
1932; and (2) that he assisted in the management 
of an unlawful association and encouraged disobe- 
dience of orders of lawful authority’ by writing the 
‘letter and thereby committed an offence under 8 17, 
| Act, The 
accused was called upon to enter upon his defence 
but he went up. in revision to the Sessions 
Judge who declined to interfere He then applied 
in revision to the High Oourt and the proceedings 
were stayed. By this time both the Ordinances had 
expired : 

Heid, that by virtue of s. 6, General Clauses 
Act, the trial could not be continued under the 
firat charge Although Act XXIII of 1932, has to 
some extent taken the place of the expired Ordin- 
ances, the Legislature never meant that trials for 
offences committed under the provisions of law other 
than those mentioned in s. 20 of Act XXII of 
1932, should be continued. [p. 682, col. 2.) : 

Per Mukerji, J—Although the High Court has very 
great powers in respect of criminal trials it has never 
been deemed desirable that the High Court should sift 
evidence and arrive at a conclusion one way or the 
other as to whether an offence has been committed 
or not, where the Magistrate has not yet pronounce- 
ed his opinion on the facts andno appeal has been 


heard by the Sessions Judge, Jogendra Chandra 
‘Roy v. Superintendent of the Dum Dum Special 
Jail (1), distinguished -[p. 683, col. 2.7 


Criminal Revision from an order of the` 


Sessions Judge, Fatehpur, dated September 
21, 1932. 
Mr. S. N. Seth, for the Applicant. : 
The Assistant Government Advocate, for 
the Crown. 


Sulaiman, C. J.—This revisionhas been 
referred to a Full Bench by a Division 
Bench because it was considered that it 
involved an important question of law 
requiring an authoritative pronouncement, 

It appears that after the promulgation 
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of Ordinance IT of 1988, called the 
Emergency Powers Ordinance, by the 


Goyernor-General, the same was extended 

to the United Provinces, and the Local. 

Government extended its provisions to the . 
districts of these Provinces including 

Fatehpur, on January 9, 1932 and the 
power under s. 4 of the Ordinance was 

delegated by the Local Government to the 

District Magistrate of Fatehpur sometime 

before January 12, 1932. 

On January 12, 1932, the District Magis- . 
trate of Fatehpur issued a notice, called 
an order, to the applicant, Babu Bansgopal, 
under s. 4 of the United Provinces Emergen- 
cy Powers Ordinance, ILof 1932, prohibiting 
him from making any speech or instigat- 
ing in any way non-payment of rents or 
attending any meeting and procession, and 
to abstain from all acts conducing tó lead 
to any kind of disturbance or breach of 
public peace in Fatehpur District and not 
to go outside the confines of the Munici- 
pality without previous permission. This 
notice or order was served on the applicant 
on January 13, 1932. S 

On this very date, namely, January 12, 
1932, the Criminal Law Amendment Act, 
1908, was extended to the United Provinces. - 
This was followed by an order of the Local 
Government dated January 15, 1932, declar- 
ing the District Congress Committee of 
Fatehpur, among other bodies, to be an 
unlawful association within the meaning of 
the Criminal Law Amendment Act, 1908. 

One Madan- Mohan - was arrested: at a 
public meeting, which was being held at 
Bindki in the District of Fatehpur on Jan- 
uary 21, 1932, and a document, Ex. D, is 
said to Lave been recovered from his 
person. This purported to bar the signature 
of the accused Bansgopal and was addressed ` 
to a person named Sheo Shankar but bore 
no date. In consequence of the discovery 
of this document the accused, Babu Bans- 
gopal, was arrested and ultimately prosecut- 
ed. The case before the Magistrate came 
up about March, 1932 and was going on 
when Ordinance No. II of 1932 expired on 
July 13, 1932. Before the expiry of this 
Ordinance, Ordinance X of 1932 came 
into force on June 30, 1932. 

After recording the evidence for the pro- 
secution the Magistrate framed two charges 
against the accused—one under s. 17 of 
Ordinance X of 1932 read with s. 21 of 
Ordinance II of 1932 and.s, 80 (2) of 
Ordinance X of 1932, charging him that 
in spite of having been ordered to abstain: 
from all-acts conducing to lead to: any 
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‘kind of disturbance or breach- of public 
peace, he committed such an act by send- 
ing the letter, Ex. D, in which he encourag- 
ed disobedience of orders of lawful authority, 
etc. The second charge is that the accused 
assisted inthe management of an unlawful 
association, namely, the “District Congress 
Committee of Fatehpur” and encouraged 
disobedience of orders of lawful authority, 
ete., by writing the letter Ex. D and com- 
mitted an offence under s. 17, sub-s, (2) 
a ue Criminal Law Amendment Act, 
1908. ` 

< The accused was called upon to enter 
upon his defence after the framing of the 
charge, but before leading any evidence in 
defence he went up in revision to the 
Sessions Judge, who declined to interfere. 
‘He then came up to this Court and applied 
for a stay of the criminal proceedings. The 
revision was admitted and the proceedings 
were stayed and have remained stayed for 
all this time. 

‘Two main points are urged in this revi- 
sion before us. The first is that no charge 
could be framed under Ordinance II of 
1932 after the said Ordinance had expired, 
and the second is that there is no legal 
evidence on the record to show that the 
District’ Congress Committee of Fatehpur 
existed on the material dates and that 
accordingly no charge could be framed. 
-There was another point taken that s. 80 
(2) (e) of Ordinance X of 1932 was 
ultra vtires..of the -Governor-General of 
India inasmuch as in effect it extended 
the pericd of six months during which the 
previous Ordinance could have remained in 
force, but this ground has not been pressed 
-before us. g 
. In my opinion there is considerable force 
in the first contention. According to the 
English Law, as a general rule, unless there 
.is some special provision to the contrary, 
after a temporary Act has expired no pro- 
ceedings can be taken upon it and it 
ceases to have any further effect. It would 
‘follow that an offence committed against 
a temporary Act must be prosecuted and 
-punished before the Act expires, and assoon 
Jas the Acl expires any proceedings which 


are keing taken against a person will ipso- 


facto terminate (See Craies on Statute Law, 
3rd edition, p. 342). A distinction also 
seems to have been drawn between an Act 
which is repealed and a temporary Act 
which expires, but this difficulty was remov- 
_ed to a considerable extent by the passing 
of the Interpretation Act of 1889, In 
‘England there is also the Acts of Parlia- 
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ment Expiration Act, 1808, which to some 
extent meets the difficulty caused by an 
offence being committed between the ex- 
piration of a previous Act and the coming 
into force of the new Act, which profes- 
sedly continues the operation of the first 
Act. . 
Similar to the provision of s. 38 of the 
English Interpretation Act, we have s. 6 of 
the General Clauses Act, 1897, under which - 
when an Act repeals any previous enact- 
ment the repeal does not revive anything 
not in force or existing at the time of the 
repeal, or affect the previous operation of 
any enactment repealed or anything duly 
done or suffered thereunder; or affect any 
right, privilege, obligation or liability 
acquired, accrued or incurred under any 
‘enactment so repealed or affect any penalty, 
forfeiture or punishment incurred in respect 
of any offence committed against any enact- 
‘ment so repealed; or affect any investiga- 
tion, legal proceedings or remedy in respect 
of any such right, privilege, obliga- 
tion, liability, penalty, forfeiture or 
punishment as aforesaid; and any such 
investigation, legal proceeding or remedy 
may be instituted, continued or enforced and 
any such penalty forfeiture or punishment 
may be imposed as if the repealing Act of 
Regulation had not been passed. ; 

Section 30 of the General Clauses Act, as 
subsequently amended, now makes-the Act 
applicable not only to the Acts of the 


Governor-General, but alsotothe Ordinances 


made and promulgated by the Governor- 
‘General under the Government of India 
Act. Thus the General Clauses Act would 
certainly be applicable to the two Ordinances 
in question, bul s. Gis applicable to a case 
where a previous Ordinance has been 
“repealed” by a subsequent Ordinance or by 
& subsequent Act and would not necessarily 
apply to a case where a temporary Ordin- 


ance automatically expires after the period 


during which it is in operation is over. It 
follows that although s. 30 makes the Act 
applicable to the Ordinances, s. 6 has no ap- 
plication to such, temporary Ordinances. 
Section 6 lays down that a penalty already 
incurred is not to be affected by the sub- 
sequent Act and that the penalty may be 
imposed as if no repealing Act had been 
passed. Obviously this section has no re- 
ference tothe order of a competent court 
which has already enforced a temporary 
ordinance which is subsequently repealed. 
Once.a person has been convicted and sen- 
tenced it-is altogether immaterial whether 
an Acton which the order of the court was 
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based expires or is subsequently repealed. 
The continuance of the punishment is not 
in consequence of the operation of s.6 any 
longer, but is by virtue ofthe order ofa 
competent court though it was based on the 
Act before it was repealed. 

‘The learned Assistant Government Advo- 
.cate has relied on the case of Jogendra 
Chandra Roy v. Superintendent of the 
Dum Dum Special Jail (1) in which a Bench 
.of the Calcutta High Court at p. 281*. 
thought that although the provisions of s. 6 
of the General Clauses Act do not apply in 
terms to the case of a temporary statute, the 
.term of which has expired, it may reasona- 
-bly be contended that they merely give a 
-statutory expression to a rule of construc- 
tion which was already in existence and 
‘which applied withequal force to statutes 
that had been expressly repealed and to tem- 
porary statutes the terms of which had ex- 
pired. In that case the question was whe- 
ther an accused person who was undergoing 
a sentence of imprisonment in consequence 
of his conviction under an Ordinance, which 
had subsequently expired, should be let off, 
It seems that the point was not argued be- 
fore the Bench that the continuance of the 
sentence was a.result of the order of the 
court and not the applicability of s. Gof the 
General Clauses Act. 

When an offence is committed under a 
temporary ordinance which is subsequently 
repealed before the accused has been com- 
mittedthere is obviously considerable difficul- 
ty in convicting him even if a subsequent 
Ordinance incorporates that very offence, pro- 
vided there is no provision therein for the con- 
tinuance of previous proceedings. He can- 
not be convicted under the relevant section 
of the old Ordinance because at the time 
ihe court is to pass its order that Ordinance 
has ceased to exist. He cannot be convict- 
ed under the corresponding section of the 
new Ordinance because no offence was com- 
mitted while this Ordinance has been in 
force. Itis to avoid such an anomaly that 
there isa practice to have a clause in the 
new Ordinance which would ensure the con- 
tinuance of proceedings already taken 
under the previous Ordinance. It is note- 
worthy that in s, 80(2) (ce) of Ordinance 
X of 1932 express provision was made 
that the new Ordinance shall operate to 
confer a power to continue a trial or pro- 
ceeding under any provision of any of the 
-' (1) 142 Ind. Oas. 204; A IR 1933 Cal 280; 37 0 
W N 363; Ind. Rul. (1933) Oal. 241; 34 Or. LJ 291; 
(1933) Or. Cas. 361; 69 O 742. 

*Page of A. 1, R. 1933 Oal. —[ Ed] 
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Ordinances specified in sub-s. 1, which wal 
pending at the time of the expiry of the 
said Ordinances as if such trial or proceed= 
ing were a trial or proceeding begun under 
the corresponding section of the new -Ordin- 
ance, This provision was quite general and 
would have kept alive all legal proceedings 
and trials started under any of the sections 
of the former Ordinance. But when this 
latter Ordinance was about to expire the 
Governor-General did not issue a. fresh 
Ordinance embodying any provision simi- 
lar to s. 80 (2) (c). In place of it the Crimi- 
nal Law Amendment Act, XXIII of 1932 
was passed which contained a somewhat 
similar provision in its s. 20, but that pro- 
vision was very much restricted in its scope 
and it laid down that any person accused 
of the commission of an offence punishable 
under certain specified sections of Chap. VI 
of the Special Powers Ordinance of 1932 
(No. X) may notwithstanding the expiry of 
the said Ordinance be tried and punishéd 
asif such offence were punishable under 
or by reason of the corresponding’ enact- 
ment of the new Act. It is to be noted that 
there was no reference to any of the other 
sections of the Special Powers Ordinance. 

The first charge isin respect of an offence 
committed under s. 17 lof Ordinance X 
of 1932 read with s. 21 of Ordinance XI of 
1932 and s. 80 (2) (c) of Urdinance X of 
1932, which are not sections in Chap. VI re- 
ferred to ins. 20 of the Criminal Law Amend- 
ment Act. Itis therefore clear that although 
the Legislature has specifically provided 
that trials under the specified sections 
should be continued, the Act is silent as 
regards trials under any of the other sections. 

“The Legislature must be presumed to be 
aware thats, 6 of the General Clauses Act 
was inapplicable to Ordinances which expire 
automatically, and. so trials under those 
Ordinances would not have been protected 
by s.6. It was thought fit to provide that 
trials under certain specified sections 
should be continued and completed in spite 
of the fact that the Special Powers Ordinance 
hasexpired. The necessary implication is 
that the ordinary rule which makes it im- 
possible to convict a person under a section 
of an Ordinance of a temporary Act which 
has expired, prevails as regards sections 
not specified ins. 20 of the Criminal Law 
Amendment Act. It necessarily follows that 
it is impossible now to proceed with the 
trial of the accused so far as charges framed 
under such sections of the Ordinance of 
1932 are concerned. 

As regards the second point urged in 
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revision it is contended that there is really 
no legal evidence on the record to show that 
the District Congress Committee in fact 
exists. No affidavit has been filed before 
ùs, and it is highly inappropriste at this 
stage to examine the evidence and decide 
whether there is any legal evidence at all. 

The learned Advocate for the accused has 
urged that inasmuch as after the declara- 
“tion that the District Congress Commiltee 
_.of Fatehpur was an illegal body there is 
no presumption that the accused, or for the 
matter of that, any other member of that 
body continued to be a member, it must 
be presumed that the District Congress 
-Committee has ceased to exist, and that 
‘without a positive proof that it is continu- 
“ing, no prosecution can goon. It is unne- 
,cessary to decide this point in this case, but 
I wish to guard myself against being under- 
‘stood to hold that in the absence of such 
‘positive proof there is presumption that a 
body which has been declared by Govern- 
‘ment to be illegal has in fact ceased to exist. 
I would, therefore, allow this revision in 
part and quash the criminal proceedings so 
ifar as-the first charge is concerned, but not 
interfere with regard to the second charge. 

Mukerji, J—The facts of the case have 

been stated at length by the learned Chief 
Justice and itis not necessary for me to 
‘state them again. Briefly, the applicant be- 
fore us was charged before a Magistrate at 
„Fatehpur under two heads. ` The first charge 
against him was that having written a 
letter bearing no date, between January 
16, 1932 and January 26, 1932, at Fatehpur, 
he disobeyed a certain direction given to 
him by anorder dated January 12, 1932, by. 
the District Magistrate of Fatehpur. It is 
said that by writing that letter the appli- 
cant contravened the law as laid down ins. 
.21 of Ordinance IT of 1932 ands. 17 of Ordi- 
-nance X of 1932. 
_ The second charge against the applicant 
was that by writing the aforesaid letter he 
committed an offence under s. 17 (2) of 
the Indian Crimnial Law Amendment Act, 
XIV of 1908. 

The Magistrate has not yet decided the case 
-but as soon asthe charge was framed the 
applicant went before ihe Sessions Judge 
with an application to revise the proceedings. 
The learned Sessions Judge having refused 
to interfere, the applicant came up before 
this court and the matter has ultimately 
come before a Full Bench having regard 
to the importance of the question 
raised.. 

‘The first and the most important point 
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for decision is whether the prosecution 
should now continue having regard to the 
fact that both the Ordinances IJ and X 
of 1932 have expired. The contention for 
the applicant is that the trial is now im- 
possible having regard tothe present state 
of the law, 

Section 6 ofthe General Clauses Act of 
1897 does not apply to Ordinance which 
have expired by lapse of time, Section 6 
read withs. 30 of the General Clauses Act 
applies to Acts and Ordinances which have 
been repealed. That isnot the case here. 
No Ordinance has been repealed, the Ordi- 
nances mentioned have expired by lapse 
oftime. Thus by virtue of s. 6 of the 
General Clauses Act the trial cannot be 
continued. f 

Act XXIII of 1932 which received the assent 
of the Governor General on. December 19, 
1932, has taken to some extent the place of 
the expired Ordinances. This contains a 
provision that in respect of certain offences 
specifiedins. 20, notwithstanding the expiry 
of the Ordinance (Ordinance X of 1939 
which permitted the trial of offences com- 
mitted under earlier Ordinances after their 
expiry) trial may be continued and the 
accused person may be punished. But 
this s.20 makes no mention ofan offence 
under s. 21 of Ordinance II of 1932 or 
8.17 of Ordinance X of1932. It follows 
that the Legislature never meant that trials 
for offences committed under the provisions 
of law other than those mentioned ins, 20 
of Act XXIII of 1932 should be continued, 

Is this view the trial on charge No. 1 of 
pe applicant should not he continu- 
ed. i 

On thesecond charge we have been told 
that there is no evidence on the record 
sufficient for a conviction ofthe applicant, 
Although this court has very great powers in 
respect of Criminal trials it has never been 
deemed desirable that the High Court should 
sift evidence and arrive at a conclusion one 
way or the other as to whether an offence 
has been committed or not, where the Magis- 
trate has not yet pronounced his opinion 
on the facts and no appeal has been heard 
by the Sessions Judge. On this ground I 
would decline to interfere with the trial 
of the applicant on charge No. 2, I 
would not express any opinion as to the 
correctness or otherwise of a Bombay case 
Emperor v. Shripad Ramchandra Jog (2), 
cited by the learned Counsel for the applicant 

(2) 30 Ind. Cas 27; 55 B 484; 33 Bom.L R90; A 


IR 1931 Bom. 129; 32 Cr. L J 472; Ind. “Rul. (4931) 
Bom. 235; (1931) Cr. Cas, 177. 
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It may lay downa good law, it may lay 
down a bad law it may be applicable to the 
facts of the case or it may not be applicable, 
the question not having been raised before 
us I have not considered ihe situa- 
tion. I entirely agree with the order 
‘proposed to be passed by the learned Chief 
Justice, 

King, J. -I also agree. The first charge 
‘against the applicant is in respect of an 
‘offence under s. 21 of Ordinance II of 
1932 read with s.17 of Xof 1932. As 
‘both these Ordinances have now expired 
‘the question is whether the trial can prodce- 
‘ed on the basis of this charge. Section 6 of 
the General Clauses Act, 1897, does not 
‘apply because the ‘Ordinances in question 
‘have not been repealed but have expired 
automatically, Section 20 of the Criminal 
‘Law Amendment Act of 1932 has made 
express provision for the continuance of 
‘trials in respect of offences under certain 
specified sections of Ordinance of 1932 but 
‘s. 17, of that Ordinance is not included 
amongst the sections specified. In my opinion 
‘this is conclusive as showing the intention of 
‘the Legislaturethat trials for offences under 
certain sections of Ordinance X should be con- 
_‘tinued,’ notwithstanding the expiration of 
that Ordinance but that trials for offences 
under other sections of that Ordinance, 
which are not specified, should not be con- 
‘tinued. The maxim of interpretation “Ha- 
pressio unin set exclusio alterious” is clearly 
applicable. We must take it that the 
‘Legislature intended that the trial of offences 
‘unders. 170fOrdinance X should not be 
con tinued. 

As regards the second charge I think it 
is unnecessary, and indeed improper, to :ex- 
press, any opinioņ at the present stage, It 
remains to be seen whether the accused can 
beprovedto have assisted in the manage- 


ment of an unlawful association and 
I express no opinion on that 
point. 


By the Court.—This Revision is allowed 
‘in part and the prosecution under the 
‘first charge is quashed without interfering 
with the trial under the second charge. ` 

Let the record be returned. : 

oN. Revision allowed. 
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f CALCUTTA HIGH COURT. 
Second Civil Appeal No. 45 of 1930, 
November 17, 1932. 
C. ©. GHose AND S. K. GHOSE, JJ. f 
SUDHIR CHANDRA PAL AND ANOTHER—- 
APPELLANTS h 
VETSUS ; 
UTTARA SUNDARI PAL AND OTHERS— 
RESPONDENTS. 

` Probate—Probate Court, functions of —Whethew 
‘court can go beyond terms "of will and decide ques« 
tions of title—Will propounded by chief beneficiary 
ao that testator approved of the will, necesa 
sity o, 

‘rhe function of the Probate Court isto determine 
what documents are testamentary and who is entis 
“led to beconstituted the personal representative 
of the deceased Tho court will .be wrong in going 
-beyond theterms ofthe will and in deciding a 
question of title which ought to be gone into in an= 
other court 


Where -a will is propounded by-the chief bene« 
ficiary under it, who has taken’ a leading’ -part in 
giving instructions for its preparation, etc, it is 


necessary that the evidence should clearly prove that 
‘the testator approved the will Vellaswami Servai v. 
“Sivaraman Servai (1), applied. ` ; `; 

Second Civil Appeal against original 


-decree of the District Judge, Sylhet, dated 


January 7, 1930, 


Messrs. Hemendra Kumar Das and 
hoc Chandra Chowdhuri, for the Appel- 
ant 


Messrs. Gunada Charan Sen and Paresh 
Lal Shome, for the Respondents. 

S. K. Ghose, J.—The appellants Sudhir 
Chandra Pal and Manorath Chandra Pal 
applied for the probate of a will said to 
have been executed by Jugalram Pal or in 
the alternative, for Letters of Administra- 
tion with a copy of the will annexed, 
The will in question is dated Pous 3, 
1314 corresponding to September 19, 1907. 


-Jugalram died on Pous 5 following and 


it is said that he was then in a boat on his 
-way to get the willregistered. By the -will 
the testator bequeathed his properties to 
his son Surjya Kumar Pal and he further 
provided that inthe case of Surjya dying 
‘without male issue his nephews -- Ram 
Mohan Pal and Dhanram Pal would get the 
properties and he also appointed these two 
persons executors to the will. Surjya died 
on March 16, 1924, and he left no issue. 
Dhanram died on January 3, 1925. Ram 
Mohan died on December 18, 1927. The 
-petitioners claim that according to the 
provisions of the will they have become 
entitled to the properties of the testator and 
accordingly they make the application as 
above. The objectors are Uttara Sundari 
and Sashi 
Their 


Bhusan Pal, the son of his sister. 


w 
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‘Case is that the will-‘was not executed by 
Jugalram Pal who was ill and unconscious 
for 8 or 10 days before his death and’ that 
he had no testamentary capacity and they 
further allege that after the death of 
Jugalram and during the lifetime of Surjya 
Kumar the properties used to be managed 
by Ram Mohan Pal. He colluded withthe 
sons of Dhanram who tried forcibly to 
make Uttara Sundari affix her thumb 
impression on ablank stamp paper witha 
view tohaving a document written in res- 
pect of the properties left by Surjya Kumar. 
This led to criminal cases and ultimately 
Uttara instituted two civil suits against 
the petitioner Manorath and others claim- 
ing certain sums of money. During the 
pendency of thè suits the present appli- 
.cation for probate.was filed. The learned 
Judge held that the will was genuine. 
But be further held that the gift over in 
favour of Dhanram and Ram Mohan was 
inoperative and in that view: he found 
that’ the petitioners: had no locus standi to 
‘make the application. Accordingly he 
dismissed the application. Hence - this 
“appeal. 

As regards the question of locus pani 
the learned Judge no doubt refers to ss. 232 
‘and 233, Suecession Act. He was entitled 
to read the will in order to see whether 
inthe circumstances the petitioners could 
come in as residuary legatees or their 
representatives. But he has gone further 
‘than that. He has construed the will in 
order to see whether the gift over inthe 
will was a valid one ornot and he has held 
‘that it was invalid. This is a question 
which is beyond the scope of the Probate 
Court : 

“The function of the Probate Division is- to 
determine what documents are testamentary, and 
whois entitled to be constituted the personal- repre- 


sentative of the deceased.” (Tristram and Coote’s 
_Probate Practice, Edition 17, p. 5.) 


The learned Judge was, therefore, clearly 
clearly wrong in going beyond the terms of 
the will and in deciding a question of 
title which ought to be gone into ‘in 
“another court. ‘The real question, therefore, 
is whether the learned Judge is right in 
holding’ the will genuine. On this point 
‘the learned Judge has accepted the direct 
evidence as to execution which was adduced 
on behalf of. the petitioners. Mr. Gunada 
Charan Sen, for the respondents has 
pointed’ out that there are. certain circuni- 
stances which go to show that this direct 
:evidence is open to suspicion. Surjya 
--Kumar died on March 16,1924. The pre- 
sent application was filed-on December 13, 
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1928. During “this périod Ram Mohan, 
Dhanram, and their sons entered into 
transactions treating Uttara Sundari as heir 
to the properties: left by Surjya Kumar. 
Exhibit O, is copy of the plaintin a suit 
of 1924 in which Uttara was a co-plaintiff 
with Ram Mohan and Dhanram and sub- 
sequently Sudhir was substituted in place 
of Dhanram deceased. It is pointed out 
that in the plaint it was definitely stated 
that Surjya Kumar had died leaving his 
widow, plaintiff No. 4, as his heir to thé 
properties left by him. 

On the other hand the suit had reference 
to properties which were’ purchased after 
the deathof Jugalram. Exhibit Pisa copy 
‘of ihe plaint in another suit of 1924: in 
‘which Sudhir was one of the co-plaintifis 
and Uttara one of the pro forma defend- 
‘ants was similarly described as heir to 
Surjya Kumar. It was, however, a simple 
money suit. The plaint recited that certain 
dues had been partitioned amongst plaint- 
iffand pro forma defendants, but Uttara 
herself in her deposition stated that there 
was no partition of the ancestral properties. 
Moreover these are cases of litigation with 
third parties and it does not seem essential 
that a reference should have been madeto 
the will. 

Then there is Kobala Ex. F of 1928 
which was executed after the death of 
Ram Mohan by Sudhir and his brother. 
It is pointed out that the share men- 
tioned’ therein would be correct on the 
supposition that Uttara was the heir of 
Surjya Kumar. This however, is not strong 
evidence and Mr. Sen has ‘conceded that 
in so far as the question of the genuineness 
ofthe will is concerned this does not carry 
the matter any further. Mr. Sen, however, 
hasdrawn ourattention to certain jama- 
bandi papers. Ex. R series and Ex. U 


-series in which the name of Uttara Sundari 


was mutated in place of her deceased 
husband. This only goesto show that ` so 
faras the Collectorate proceedings were 
concerned the patties continued ‘to treat 
Uttara as one of the family and in fact the 
name not only of Uttara butalso-of her 
mother-in-law Brahma Mayee was substitut- 
ed in place of Surjya. The learned Judge 


‘does not expressly refer to these documents, 


but he points out that so long as there was 
no dispute in the family Ram Mohan and 


-his brother might not have thought it 


necessary to go-to the expense and trouble 
of obtaining probate of the will. I think 
this is quite a reasonable supposition. 


- There is: however; evidence that” towards 
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the end of Ram Mohan’s life trouble arose 
inthe family. Uttara brought a criminal 
case against Sudhir, his brother Bepin and 
others making charges under ss. 355 and 
352, Indian Penal Code. The case ended 
on June 26, 1928, the accused being con- 
victed andfined. Uttara says that this 
case was brought during the lifetime of 
Ram Mohan who died while it was pend- 
ing. .Brahma Mayee the stepmother-in-law 
also brought a cross criminal case which 
was dismissed on November 1, 1928. 

On September 5, 1928, Uttara filed these 
two civil suits referred to above against 
Sudhir and others. According to the peti- 
tioners Manorath found the will and the 
draft of it amongst his father’s old papers 
in an almirah abouta month after his 
‘death. Mr. Sen has contended that it is 
significant having regard to the circumst- 
ances, that the application for probate was 
filed on December 13, 1928. This no doubt 
is a matter which has to be carefully con- 
sidered. It is quite clear upon the evi- 
dence that for along time after the death 
of the testator the parties livedin amity. 
Surjya Kumar lived until 1924 and until 
his death at least Ram Mohanor his brother 
did not feel any necessity to apply for 
probate. Dhanram died in 1925, but the 
evidence . is that Ram Mohan managed the 
properties. It is nodoubt a curious cir- 
cumstance that Ram Mohan did not divulge 
the existence of the will to his son and 
the latter found it by accident at a time 
when it was most opportune. But on the 
other hand the dispute as evidenced by 
the criminal cases did not arise until to- 
wards the end of Ram Mohan's life, For a 
very longtime he had treated Uttara as 
one of the family without raising any 
troublesome question as to her right to the 
properties. Whether advisedly or not he 
had not been acting on the will and in 
the circumstances it is not improbable that 
he did not speak about the will at all to 
his young son. 
dÉOn the other hand, tha petitioners have 
produced a body. of direct evidence in 
support of their case of the execution of the 
will. The document was witnessed by 
four persons of whom one had since 
died and another was ill. Two were ex- 
amined beforethe court and they were 
believed by the learned Judge. As regards 
Brindaban Chandra Pal, P. W. No. 4, 
Mr. Sen has contended that he made certain 
false statements with regard to another 
document Ex.C and theréfore, to that 
‘extent hewas disbelieved by the learned 
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Judge. But really the statements do not 
seem to have been made deliberately falsely. 
The witness was not quite literaté and hè 
corrected himself almost immediately. 
There is also no reason why the other 
witness, P. W, No. 2 should be disbelieved 
and thesame applies to the evidence of 
Dwarka. The argument that these wit- 
nesses are relations has really no force. 
There is a draft, Ex. 2, which is said to 
have been written by one Gopal Gobinda. 
This man could not beproduced and the 
evidence is that he isthe uncle of Sashi 
Bhusan De whois looking after the case 
for Uttara. This will appear from the 
evidence of the Pleader, petitioners’ witness 
No. 8. Gopal was cited as witness by the 
petitioners, buthe did not appear and 
notice was ordered tobe served by special 
messenger. Even then he did not appear 
and warrant was applied for. These 
proceedings areon the record and. it is 
certainly a circumstance which makes the 
story of fabrication of the draft improba- 
able. 

Then looking at the document itself I 
am unable to hold that it could have been 
fabricated at the time as alleged by. the 
objectors. Itis a document of three pages 
and each page was signed by all the wit- 
nesses. The recitals and terms of the will 
clearly indicate that it came into existence 
atatime when Surjya Kumar was not 
married and was also notin good health 
and Ram Mohan and Dhanram were the 
only two other near relations in whose 
welfare the testator must have been 
closely interested. ‘here is a curious reci- 
tal inthe very last passage ofthe will and 
it refers to certain corrections made in 
the body of the document. ‘These and the 
various detailed provisions made to meet 
future contingencies in case Surjya Kumar 
should die unmarried or should die without 
ason and so forth, to my mind make 
the story of fabrication improbable. The 
petitioners have also examined the Doctor 
P. W. No.3, and his evidence is incon- 
sistent with the objectors’ case that Jugal- 
ram was’ ill and unconscious for days 
together, while the boatman, P. W. No. 6 
corroborates the petitioners’ case that Jugal- 
yam died onthe boat on the way to the 
registration office. Mr. Sen has referred to 
the case of Vellaswami Servai v. Sivara- 
man Servai (1), in whichit is held that 


(1) 121 Ind. Gas. 230; A I R 1930 P O24; 571A 
96; 8 R 179; Ind, Rul. (1930) PO 38; 31L W 185; 
34 OWN 206; 32 Bom. L R 511; 58 ML J 114; 5} 
O LJ 150; (1930) M W N 394 (P O). ; 
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where a will is propounded by the chief. 


beneficiary under it, who has taken leading 
part -in giving jinstruclions for its prè- 


paration elc., itis necessary that the evid-: 


ence should clearly prove that the testator 
approved the will. Applying this standard. 


of proof to the circumstances of the present: 


case I cannot differ from thelearned Judge. 
and hold that the direct evidence in support 
ofthe execution of the will ought to be 
disbelieved. I agree with him in holding 


thatthe willwas duly executed by Jugal-. 


tam as alleged on Pous 3,-1314. The petit- 
joners are, therefore, entitled to Letters’ of 
Administration with a copy of ihe will 
annexed. Rale 

The appeal is accordingly allowed with 
costsin both courts. We assess the hearing 
fee at Rs. 300. The cross-objection is dis- 
missed with costs two gold mohurs. 


C.C. Ghose, J.—I agree. 


N.A. 


n 


` Order accordingly. |. 


LAHORE HIGH COURT. : 
First Civil Appeal No. 2360, of 1928. . 
nae July 20, 1931. . 

. COLDSTREAM AND BHIDE, JJ. : 
RAM CHAND LOTIA anp SONS— . 
' PLAINTIFFS — APPELLANTS 


j TETSUS x 
MUNICIPAL COMMITTEE, LAHORE— 
DEFENDANT—- RESPONDENT. ; 

Contract Act (IX of 1872), s. 70—Contract with 
Municipal Committee for supply of goods—Contract 
not under seal—Delivery of goods and claim for price 
~-Deéfence that plaintiffs only are entitledto return of 
goods—-Prayer for amendment of plaint to insert relief 
for return of goods Prayer objected to by defendants 
~—Municipal Committee, if can urge that plaintiff is 
entitled only to return of goods—Punjab Municipal Act 
(IIL of 1911), © 47. i 

A suit for price of goods delivered to a Municipal 
Committee was resisted on the ground that plaintifis 
had supplied goods in excess of the quantity ordered 
and that they were entitled only to the return of the 
goods and not to its price. The contract not being 
under seal was not binding on the Committee under 
8.41, Punjab Municipal Act. The plaintiffs claimed 
for amendment of the plaint by inserting a relief for 
the return of the goods under s, 70, Contract Act. 
This claim was also resisted by the Committee: 

Held, that it was not open tothe Oommitteeto urge 
that the plaintiffs could only ask for a return of the 
goods under s. 70, Contract Act,as they had resisted 
‘the prayer for such relief at earlier stages, and a long 
time had elapsed since the goods had been supplied, 


First Civil Appeal against the decree of 
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the Senior Sub-Judge, Lahore, dated April: 
30, 1928. a 4 

Messrs. M. C. Mahajan and Barkat. Ali,, 
for the Appellants. i 

Messrs. Mool Chand and Muhammad 
Latif, for the Respondents, ; 

Bhide, J.—The plaintifis Ram Chand 
Lotia and Sons sued the Municipal Commit-, 
tee of Lahore for recovery of Rs, 5,835 as the. - 
priceof pigiron supplied by them to the. 
Committee. The Committee denied any 
Jiability alleging that the plaintiffs had 
supplied goods in excess of . the quantity, 
ordered by the Committee, and that when. 
they were askedto take them back had re- 
fused to doso without any justification. It 
was also pleaded that no formal agreement. 
in writing under seal having been entered. 
into, as required by s. 47, Punjab Municipal. 
Act, there was no contract binding the Com-: 
mittee. -The learned Senior Subordinate 
Judge who tried the suit upheld both the: 
contentions and dismissed the suit. Plaint-. 
iffs have appealed. It is conceded on be-, 
half of the appellants that in view of the. 
provision of. s. 47, Punjab Municipal Act, 
there was no valid and binding contract 
between the parties but it was conceded 
‘that the plaintiffs were entitled to recover. 
the prices for the goods supplied on the. 
principle embodied in s. 70, Contract Act.. 
Reliance was placedin support of this con-. 
tention on Secretary of State v. G.T. Sarin 
& Co. (1), Municipal Committee,, Gujran- 
wala v, Fazuldin (2) and Bhandari Bros, 
v. Municipal Committee, Amritsar (3). In 
reply, it was urged on behalf of the respond., 
ents that apart from the question of for- 
malities required for the contract, the goods. 
were never ordered by the Committee and 
hence, the rulings relied on have no appli- 
cation to the facts of thecase. It was fur- 
ther urged .that the plaintiffs were at the 
most entitled to a return of the goods and 
not to the price or anyinterest there. 

As regards the first contention of the learn- 
ed Counsel for thé respondents, there is no 
doubt that an order for one,“waggon” of “pig 
iron for foundry purposes” was placed with 
the plaintiffs by the Committee on February 
11, 1924. The Committee admits that they. 
did require 20 tons and have, asa matter of 
fact, paid for 540 maunds. The.dispute 


` (1)120 Ind. Cas. 615: A IR 1930 Lah. 364; ILL 
875: Ind. Rul. (1939) Lah. 119. 
(2) 121 Ind. Cas. 187; A I R1929 Lah. 742; 11 L 


121; Ind. Rul. (1930) Lah 187; 31 P L R 402. 


(3) 134 Ind. Gas. 102r; A IR 1931 Lah 457; 32 P Ñ 
R 546; Ind. Rul. (1931) Lah, 1028, ; 
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has arisen owning to the unfortunate 
use of the word “waggon? in the 
indent. The evidence shows that a waggon 
varies in ils capacity from about 
16 to 45 tons. Kesho Ram one cf the pro- 
prietors of the plaintiff firm, has gone into 
the witness-box and deposed that he con- 
sulted the Municipal Engineer on the point 
and was told that he could send about 40 
tons if a waggon can hold that quantity, 
and accordingly the plaintiffs sent 42 tons. 
There seems no reason to doubt that 42 
tons can be conveyed in a waggon. It is 
alleged on behalf of the Committee that 
Kesho Ram’s evidence is false; but no at- 
tempt was made to contradict his statement 
by putting the Municipal Engineer in the 
witness-box. Hussain Bakhsh, foreman who 
took the delivery of the coal (pig iron), has 
admitted that the Municipal Hngineer was 
as a matter of fact, consulted on the phone 
by the Superintendent, Water Works, when 
the delivery was taken. The Superintend- 
ent knew that the original requisition was 
only for 20 tons and no satisfactory explana- 
tion is forthcoming as to why 
tons were accepted when only 20 tons were 
wanted. it was not till a fortnight later 
that the mistake was detected and the ex- 
cess quantity was ordered to be returned to 
the plaintiffs. Plaintiffs do not, however, 
appear to have been informed till about 
June 20, 1924, (vide Ex, D-12), when they 
at once protested and refused to take back 
the goods. It was urged that the plaintiffs 
have not shown that they had received the 
42 tons in a waggon;, but the argument 
seems beside the point, as the plaintiffs 
were not asked to order a waggon special- 
ly for the Committee. 


- Inview of the above facts it must, I think, 
be held that the goods were duly accepted 
on behalf of the Committee. The next 
question for consideration is whether the 
contract having been found to be not bind- 
ing on the Committee the plaintiffs are only 
entitled to have the goods*back or can claim 
the price thereto with interest. There is 
no doubt that the plaintiffs were asked to 
remove the goods in dispute about June 20, 
1924, but this offer was not repeated in the 
present suit. In faci when the plaintiffs 
sought to amend the plaint by including a 
claim on the basis of s. 70, Contract Act, 


. the application was resisted. In these cir- 


cumstances, it is scarcely open to the Com- 
mittee to urge now that the plaintiffs can 
only ask for a return of the goods under 
s. 70, Contract Act, There is no evidence 
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on the record even to show whether the- 
identical goods are still in existence and in 
what condition they are. In these circum- 
stances, after the lapse of some seven years 
it would not, [ think, be fair to ask the 
plaintiffs now to remove their goods merely 
on the basis of an offer made for the first 
time in this court. 

The plaintifis claim that the pig iron sup-. 
plied was of the quality “pig iron, Red A. 
No. 1”, which was quoted as Rs. 7-14-0 per: 
maund in their tender (Ex. D-3). But there 
is no evidence on the record to show that- 
the goods were of this quality. The Com- 
mittee had distinctly stated in their indent 
that the pig iron was required for foundry, 
purposes and the prices quoted for the same 
inthe plaintiff's tender was Es, 5-9-0 per 
maund. Some of the witnesses have stated 
that the pig iron supplied was of the first; 
quality, but they are all referring to pig 
iron required for foundry purposes. In 
these circumstances, I do not think plaint- 
iffs can claim more than Es. 5-9-0 per 
maund for the goods supplied by them. It 
is not disputed that the quantity supplied 
by the plaintiffs was 42 tons, 4. e., 1134 
maunds 15 seers, They have already paid 
for 540 maunds. The price of the remain- 
ing 594 maunds and 15 seers at Rs. 5-9-0 
per maund works out to about Rs. 3,306. 
The plaintiffs admit they have received 
another sum of Rs. 1,392-13-4 from the Com- 
mittee by mistake. Making allowance for 
this, I would grant the plaintiffs a decree 
for Rs. 1,913-2-8. I do not think the plaint- 
iffs are entitled to any interest or costs, as 
they had the option of removing the gooda 
in June 1924, but did not avail themselves 
of it. I would accordingly decree the plaint- 
iffs’ claim to the extent of Rs. 1,913-2-8 
and leave the parties to bear their costs. 


Coldstream, J.—I agree. 


NA. Order accordingly. ° 
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_ LAHORE HIGH COURT. 
First Civil Appeal No. 129 of 1927: 
October 12, 1932. 
Tex CHAND AND MONROE, JJ. 
RAM LAL -— PLAINTIFF—APPELLANT 
versus 
DHIAN SINGH AND OTHERS DEFENDANTS— 
RESPONDENTS. . 

Evidence Act (I of 1872), 3.92—Suit for possession 
by redemption of mortgage—Evidence to show that 
there was no dispositinn, whether may be given. 

There is no authority for the proposition that a 

defendant cannot set up the true nature of a transac- 
tion reduced .to the form ofa document when the 
plaintiff and defendant have -entered into the 
transaction for the purpose of misleading a third 
party or depriving him of rights given by law. 
“ Wherein a suit for possession by redemption of a 
property comprised in a mortgage, the defence is that 
‘the transaction was a sham one and there was an 
intention that it should haveno effect on the actual 
ownership of property: . 

Held, that notwithstanding 8. 92, Evidence Act, 
evidence may be given toshow that there was really 
never any disposition at all, 


First Civil Appeal from the decree of the 
Senior Subordinate Judge, Jhang, dated 
October 8, 1926. . 

. Messrs. J. N. Aggarwal and Asa Ram Ag- 
garwal, forthe Appellant. 

Messrs. Mehr Chand , Mahajan, Dev Raj 
Sawhney and Arjan Dev Bhagat, for the 
„Respondent, 


Judgment. - This isan appeal from a 
-decree of the Senior Subordinate Judge 
at Jhang, dismissing the plaintiff’s suit for 
‘possession by redemption of property com- 
«prised in a mortgage of May 5, 1890. 
The mortgage referred to came into 
existence as follows. —Aya Singh purchas- 
ed theshcp A and 1-2 ofshop C shown 
.on the plan Ex. P. 1 on April 7, 1890 
.for Rs. ],823 and onthe same day he also 
_purchased theremaining 1-2 share in shop 
C.. On May 5, 1690, Aya Singh sold ‘shops 
Aand 1-2 ©, the property now in dispute 
to Bhawani Das and Devi Ditta for 
Rs. 1,823 and in lieu of purchase money these 
purchasers mortgaged the property to Aya 
Singh the vendor for a like amount. 
The present plaintiff and appellant is the 
successor of Bhawani Das and Devi 
Ditta andthe defendants represent the in- 
_ terest of Aya Singh. Possession remained 

with Aya Singh the vendor-mortgagee and 
- the defendants’ answer to the plaintiff's 
claim is that the sale and mortgage tran- 
sactions were sham transactions and there 
wasan intention that they should .have 
no effect on the actual ownership of the prop- 
erty, f 

It isestablished by the oral evidence 
prought on the record that these transactiong 
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were carried out for the sole object of 
defeating the right of pre-emption available. 
toone Gurditta Ram against Aya Singh 
and that there was no intention on, either 
side thatthe actual ownership should be 
affected. Itisalso proved that after the 
period of pre-emption had elapsed, Aya 
Singh and his successors acted and spoke of 
themselves as owners and in rebuilding 
incorporated with the property in dispute 
other property belonging to them; while 
this was happening the plaintiff and his 
predecessor stood by making no objection. 
About these facts there can be no doubt 
and the sole questions in the case as 
argued beforeus are whether this evidence 
is inadmissible by reason of s, 92 of the 
Indian Evidence Act and whether the 
defendants can be permitted to set upa 
case in conflict with the documentary 
evidence on the principle that a party may 
not plead his own fraud. No decision has 
been cited tous which could be taken as 
authority for the proposition that a defend- 
ant cannot set up the true nature of à 
transaction reduced to the form ofa docu- 
ment, when the plaintiff and defendant have 
entered into the transaction forthe purpose 
of misleading athird party or depriving 
him of rights given by law. It has been 
shown that the plaintiff inthe present case 
is seeking to acquire this property from 
the defendants fraudulently; and in the 
absence of any authority in his favour E 
see no reason why the court should be 
prepared to assist him by extending the 
principle relied on by the learned Counsel for 
the plaintiff; the predecessors of both plaintiff 
-and defendants were parties to this transac- ` 
tion with full knowledge of all the cir- 
cumstances; pctior est conditio possedentis. 
The other question is whethers.92 of the 
Indian Evidence Act applies. It is stated 
in the note to s. 92in Woodroffe and Ameer 
-Ali’s Law of Evidence that notwithstand- 
ing s. 92 evidence may be given to show 
that there was really never any disposition, 
-at all; and this I accept asa correct state- 
ment of thelaw.. The sale deed of May 
5, 1890, contains -the statement by Aya 
Singh, “I have sold the said shop to Bhani 
Ram and Devi Ditta” andthe mortgage 


.deed of the same date contains the statement 


“wenow mortgage’ made by Bhani Ram 
and Devi Ditta. The statement that a sale 
-had taken place was false; the document 
records a transaction which had no exis- 
tence; there was never any disposition at 
all. Relying on the oral evidence of the 
witnesses for the defendants, I find that the 
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plaintiff: hasfailed to show that he has 
. any interest in the property in dispute 
‘and accordingly, I think that the judgment 
ofthe learned Subordinate Judge should be 
affirmed and this appeal dismissed with 
costs. ` 
w Appeal dismissed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 146 of 1928. 
os March 17, 1931. 
í KRISHNAN PANDALAI, J. 
‘PENUBARTI GURUMURTI—APPELLANT 


VETSUS 

VEMALAPATI RANGIAH—RESPONDENT. 

Landlord and Tenant—Notice to tenant—Reasonable 
notice~Lessee continues to remain as tenant till 
notice to quit—Tenant not liable for mesne profits, 

The notice required to terminate an agricultural 
lease is not the six months’ notice prescribed by the 
Transfer of Property Act but reasonable notice and 
it is essential that such notice should be given. 
Until notice is given the tenant continues to be one 
on the usual agricultural terms applicable to the 
property, and he cannot be compelled to pay mesne 
profits on the footing that he was wrongfully in 
possession. - - 


‘Second Civil Appeal against the-decree of 
fee ; Sub-Judge, Nellore, in A. S. No. 4 of 


"Ma. B. Somayya, for the Appellant. 
Messrs. V. Viswanatha Sastri and P. R. 
Sundaresa Ayyar; for the Respondent. 


. Judgment.—Defendant No. 2 appeals. 
The suit was brought by the plaintiff-res- 
pondent No. las tenant under a jeroyati 
-patita for possession of the land in dispute 
from the appellant who was alleged to hold 
the land on a terminable lease from respon- 
dent No. 2, the zamindar. Two questions 
arose: (1) whether the appellant’s holding 
was. an ordinary terminable lease or gave 
him rights of occupancy; and (2) if the 
former, whether proper notice to quit had 
-been given. But the courts have found con- 
-eurrently against the appellant on both 
those points. He now appeals and urges 
that the decision as to the nature of the hold- 
ing cannot be supported.. On that point 
nothing was said which induces me to think 
that the decision of the lower Courts was 
not right. The question really was whether 
the land was raiyati land or home-farm land. 
A number of documents were produced on 
behalf of the respondents to show that the 
property was what in this particular zamin- 
dari is known as Nageri Idwa which means 
“home farm”. The appellant had really -no 
evidence contra but on the contrary, being 
himself the kaynam under the zamindar, 


PENUBARTI GURUMURTI v. VEMALAPATI RANGAIB. 


145 10 
had taken official part in preparing thé 
records which showed that the lands were 
Nageri Idwa and had also attorned to the 
zamindar, respondent No: 2, by means of 
undertaking in which the land was similar- 
ly described, On those materiais the find- 
ing as to the tenure of the property was cor- 
rect. 

It is next urged that the lower Court was 
not right in awarding mesne profits for three 
years prior to the suit because notice to 
quit was given only on December 21, 192], 
about 21 months before the suit. This con- 
tention must, I think, prevail. It is answer- 
ed thatthe apyellant was, prior to the notice, 
a tenant’ who had promised the zamindar 
to take a lease oncertain terms and to quit 
when demanded. But the lease not being 
taken: and the land being agricultural land 
what ‘that means in the absence of a lease 
with definite terms as to notice is that the 
appellant was bound to surrender the prop- 
erty on a proper demand being made Ac- 
cording to the decisions what is needed to 
terminate an agricultural lease is-not the 
six months’ notice prescribed by the Trans- 
fer of Property Act but reasonable notice, 
But such notice is necessary.- Therefore, 
until notice was given the appellant was a 
tenant on the usual agricultural terms ap- 
plicable to the property, i. e,, that he could 
be called upon to quit at the end of the ag- 
ricyltural season on having been given 
reasonable notice before that time, but 
cannot be compelled to pay mesne profits 
on the footing of being wrongfully in pos- 


-session. It is stated that the agricultural 


year in this part of the Presidency begins 


-about Sankranti (January-February) and 
„that must have been the reason why the 


notice, Ex. 24, was given in December, 1921, - 
so that the appellant may quit after har- 
vesting the then standing crop. I am, 
therefore, of opinion, that the award of three 
years’ mesne profits was wrong. It must be 
reduced to the period after the notice and be- 
fore suit. The figures are on that footing 
Rs. 165 for ihe year immediately prior to 
the suit and Rs. 149-12-0 for the nine months 


-before that year. : 


The result is that the amount of mesne 
profits will be reduced to Rs. 314-12-0. The 
second appeal is otherwise dismissed. The 
appellant must pay three-fourths of the 
costs of this second appeal, one set to be 
divided between the respondents. 

_ NUK A, Appeal dismissed, 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 464 of 1932. 
March 1, 1933. 

Broapway, J. 

SAHIB SINGH AND OTAERS— 
DEFENDANTS—ÅPPELLANTS 
Versus 
DALIP SINGH — PLAINTIFE— 
RESPONDENT. 


Registration Act (XVI of 1908), ss. 17 (b), 49— 
Deed relinquishing rights to property over Rs. 100 in 
value—Registration, necessity of—Unregistered deed 
—Admissibility of, for collateral purposes 

A document by which’certain rights are relinquish- 
ed in respect of property over Rs, 100 in value 
requires registration and though inadmissible for 
proving the relinquishment when unregistered, it 
may be referred to for the collateral purpose of prov- 
ing the nature of possession. 

Second Civil Appeal from the preliminary 
decree of the District Judge, Ludhiana, 
dated December 23, 1931, affirming that of 
the Senior Subordinate Judge, Ludhiana, 
dated February 27, 1931. 

Mr. Dev Raj Sawhney, for the Appel- 
lants. 

Mr. Achhru Ram, for the Respondent, 

Judgment.—One Surjana had four sons: 
Sundar Singh, Hazara Singh, Ram Ditta and 
Sahib Singh. In April, 1930, Dalip Singh, 
son of Sundar Singh who had died, institut- 
ed asuit against his three uncles for posses- 
sion by partition of his one-fourth share 
in certain properties which were alleged 
to be joint. The defendants pleaded inter 
alia that a partition of the joint property 
had taken place some 20 years previously 
since when each of the parties had been 
in separate possession of their respective 

_shares. The question as to whether there 
had been such partition was put in issue 
and decided in the plaintiff's favour, it 
being held that the entire property was still 
joint and undivided, and the plaintiff was 
granted a preliminary decree for possession 
by partition of his one-fourth share. 

An appeal by the defendants to the Dis- 
trict Court proved unsuccessful, the learned 
District Judge holding that the defendants 
had failed to prove the oral partition set 
up by them. In coming to this decision 
three documents marked Exs. D-25, D-32, 
and D-12 had been considered by the 
learned District Judge who came to the 
conclusion that they were inadmissible in 
evidence for want of registration inasmuch 
as they clearly constituted either a deed 
of partition or a deed of relinquishment. 
He then went on to hold that, although 
they could be referred to for collateral 
purposes such as to prove the nature of 
the defendants’ possession, there was nothing 
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in them to indicate that posséssion’of the 
defendants had originated in the oral parti- 
tion said to have been made 20 years 
previously. One of the defendants Sahib 
Singh had also pleaded that he was the 
owner of a certain site which he had ac- 
quired in exchange for certain property. 
The finding as to this was that this site had 
been exchanged for joint property and the 
mutation entry showed that it had been 
entered in the joint khata of the parties. 
It was, therefore, held that this property 
was also liable to partition, Against this 
decision the defendants have preferred 
this second appeal to this court and I have 
heard Mr. Dev Raj Sawhney for the appel- 
lant and Mr. Achhru Ram addressed me on 
behalf of the plaintiff-respondent. 

It is perfectly clear, indeed it has been 
admitted, that the finding ofthe learned 
District Judge that the defendants had 
failed to prove the oral partition set up 
by them is one of fact. It has been urged 
however, that this finding is vitiated and 
therefore, liable to be examined by this 
court owing to the fact that the three 
documents, D-25, D-32 and D-42 have not 
been taken into consideration. Mr. Sawhney 
urged that the learned District Judge 
was wrong in holding that they required 
registration and in order to support his 
contention, he read out the three docu- 
ments. Now, D-25 and D-42 were both 
executed on September 28, 1928, the former 
by Sahib Singh in favour of Hazara Singh 
while the latter was executed by Dalip 
Singh in favour of the defendants. A 
reference to these two documents clearly 
shows that the view taken by the learned 
District Judge is correct and that these twa 
documents are not merely recitals of an 
event that had taken place sometime before- 
hand but definitely relinquish certain righta 
in favour of the other parties. Admittedly 
the value of the properties dealt with was 
in excess of Rs. 100 and registration was, 
therefore, compulsory. The third document 
D-32 was executed by Dalip Singh, Hazara 
Singh and Ram Ditta in favour of Sahib 
Singh on October 9, 1928 and by it they 
relinquished their right in the site which 
Sahib Singh is said to have obtained in 
exchange and which has been referred to 
above. A perusal of this document clearly 
shows that it is a definite relinquishment. 
of certain rights and that the relinquish- 
ment was “as from the date” of its exenc- 
tion. 

Mr. Sawhney then contended that the 
g.ocuments should have been referred to fog 


pr 
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the collateral purpose of proving the nature 


‘of the“ defendants’ possession. It is true 
in these documents reference is made 


| past tense, ihat isto say, it recites the fact 
atia partition had been effected and that 
<the’-ivarious parties had taken possession 
‘of the ‘properties allotted to- them. The 
, learned Counsel for the appellants asks me 
“to hold that ‘this must have reference to 
‘the partition set up by the defendants and 
“not lo any partition that may have imme- 
diately preceded the execution of the docu- 
ments or may have formed part of the 
transaction of which D-25 and D-42 afforded 
_written evidence, Iam unable to see any 
,justification for this proposition. The docu- 
“ments no doubt can be looked at for the 
collateral purpose of ascertaining the nature 
“of the defendants’ possession. Inasmuch as 
“the documents were only executed in 1928 
and lthe suit was brought in 1930 there 
can be no question of adverse possession 
and Ithe possession can only be regarded 
Jas having been obtained in 1928. As a 
‘matter of fact it seems to me clear from 
the phraseclogy of these three documents 
hat some question asto partition arose in 
1928! and these documents were intended 
to be evidence of the partition and indeed 
to effect that partition. Inasmuch as the 
documents cannot be used for the purpose 
of proving the partition for want of regis- 
tration it is clear that the finding of fact 
atrived at by the learned District Judge is 
not vitiated by his decision with regard to 
these! documents and I must, therefore, dis- 
miss this appeal with costs. 
Ne i Appeal dismissed. 


enn, 





_| CALCUTTA HIGH COURT. 
Criminal Revision No. 840 of 1932. 
| December 13, 1932. 
= M.C. Guoss, J. 
KANAI DAS MOHANTA—Accusep— 
- PETITIONER 





Le VETSUS è 
. NARAYANGANJ MUNICIPALITY— 
: CoMPLAINANT— OPPOSITE PARTY. . 


- Bengal Municipal Act (III of 1884), 8.6 (ID— 


Mohunt of anakbra—Omission to comply with requisi- 
tion of Municipality— Whether entitled to the benefit 
of exemption—Funds of Mohunt from akhra insv fici- 
ent~ Sentence of sine—Legality of. 

The mahant of an akhra is entitled to the benefits 
of the provisions of s. 6, cl. (11), Bengal Municipal 
Act, which lays down that in the absente of 
sufficient funds in the hands of the manager, agent 
or trustee as contemplated in the said section, no 
fine “could be imposed upon him for his omission to 
comply! with any requisition of the Municipality, 
aor | ae 
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Where the funds obtained by thd mahani from 
the properites of the akhra are not sufficient to do the 
reguued ais, it will not be just or proper to 
sentence him to a fine. 

Messrs. Surajit. Chandra Lahiri and 
Suresh Chan:ra Talukdar, for the Peti- 
tioner. 


Messrs. B. M. Sen and Phani Bhusan Chak- 
rabarty, for the Crown. 


Order.—In this case Kanaidas Mahanta 
who is a mahant of Banku Behari Akhra 
Municipality was 
called upon under s.. 200, Bengal Municipal 
Act, to fill up or cleanse an insanitary 
tank belonging tothe akhra. On receipt 
of the requisition he filed a representation 


` lo the Municipality asking for six months’ 


time to carry out the requisition. There- 
upon the present prosecution was instituted. 
The trial Magistrate sen enced him to a 
fine of Rs. 100. On appeal the Additional 
District Magistrate has reducedthe fine to 


_Rs.30 and in addition sentenced him to a 


daily fine of Rs. 2 until the requisition of 
the Municipal Chairman is complied with. 
The Rule was issued on three grounds. The 
first ground is that in view of the provisions of 
s. 6,cl. 11, Bengal Municipal Act, which lay 
down that in theabsence of sufficient funds 
in the hands of the Manager, agent or trustee, 
as contemplated in the said section, no 
fine could be imposed upon him for his 
omission tocomply with any requisition of 
the Municipality the prosecution cannot be 
maintained. Thelearned Counsel appear- 
ing for the Crown has urged that the 
mahant isin effect the owner of the athra 
lands. On the other side itis strenuously . 
urged that the mahant of the akhra cannot 
be considered to he a full owner of the 
lands belonging to the akhra. It is said 
that he mey not come exactly under the 
definition of a Manager, agent or a trustee, 
but he is certainly less than an owner. He 
is in factamanager on behalf of the idol 
and as a such he is entitled to the benefit 
ofthe provisions of s. 6, cl. 11. It appears 
that the mahantis entitled to the benefits of 
the provisions of that section. - 
The second ground taken is that the 
learned Court of Appeal below was wrong 
in assuming that the filing of the petition 
for time to re-excavate amounted to an ad- 
mission of ownership in respect of the tank 
and also that of existence of funds by the 
petitioner. As to this the finding of the 
Court of Appeal below is clear that the 
petitioner isthe mahant of the akhra and 
that the insanitary tank is a part of the 


< akhra lands, The learned Appellate Court; 
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below found that the mahant must have had 
the requisite funds. It is urged that the 
grounds on which the finding was based are 
rather weak, The third ground taken is 
that the imposition ofa daily fine is clearly 
anenhancement of the sentence which the 
Appellate Court was not entitled to direct. 
The learned Counsel for the Crown has 
urged that the intention is that the daily 
fine should be imposed for a period of 
30 days and as such the total fine would be 
less than the fine imposed by the trial Court. 
But on readingthe judgment of the lower 
Appellate Court it does not appear that the 
said court has limited the fine to a period 
of one month. Inthe circumstances of the 
case itis inequitable to impose a daily fine. 
It is apparent that the mahant’s capacity 
to carry out the orders of the Municipality 
is limited by the funds obtained by him 
from the properties of the akhra, If the 
said funds be not sufficient to fillup the 
tank it would not be just or proper to sent- 
ence the mahant toa fine. On the other 
hand although the petitioner pleaded pover- 
ty he did not show that he took the urgent 
steps necessary to cleanse the tankso asto 
remove the insanitary condition. In this 
view the fine of Ks. 30 appears to be appro- 
priate. The daily fine imposed by the 
lower Appellate Court is set aside. With 
this modification the Rule is discharged. 
N. A. Order modified. 


eee 


_ RANGOON HIGH COURT. 
Civil Miscellaneous Appeal No. 175 
of 1032. 

April 25, 1933. 
Pacs, O; J., AND Das, J. 
Munshi AHMAD AND anoTaEr— 
APPELLANTS 


VETSUS - 
MYKESHNDA BIBI anD oruggs— - 
i RESPONDENTS. 

Civil Procedure Code (Act V of 1908, O, I, v. 10, O. 
XXII, r.3—A pplication for substitution by some of 
the legal representatives of deceased . plaintiff in 
time--Other legal representatives, if can be joined 
as co-plaintiffs afterwards—Limitation Act (1X of 
1908,, Sch I, Art. 176. 

Uader O. XXII, r. 3, Civil Procedure Code, a suit 
abates so far as the deceased plaintiff is concerned 
when there is no application within 90 days for the 
substitution of his legal representative and 
if within the 90 days an application in that 
behalf has been made there is no reason why the 
court under O I,r 10: should not afterwards permit 
other persons who dre also legal representatives to 
be joined as co-plaintifis in the suit, 

Civil Miscellaneous Appeal against an 
order ofthe High Court Judge, Rangoon; 
dated July 26, 1932. < 
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Mr. F. S. Doctor, for the Appellants, - ; 
Mr. M.M. Ali Ispahany, forthe Respond- 

ents. . SO ai 
Page, C. J.—The Court is informed that’ 

Mi. Auzam who: appeared for respondents, . 

Nos. 3and 4 has not received instructions.to -~ 

conduct the appeal and wishes to withdraw’ - 

from the case. He is allowed to do so. 

This appeal must be allowed. Abdul. 

Aziz was the plaintiff in a suit brought for 

the purpose of obtaining administration of 

the estate of his father. Abdul Aziz died 
before the suit was ripe for hearing, and 
certain persons, within the time allowed’ 
by Art. 176, Limitation Act, applied under 

O. XXII, r. 3 to be substituted as legal 

representatives of the deceased. The ap- 

lication was granted. Later the appellant, 

Munshi Ahmad, applied that his name 

might also be added as a co-plaintiff upon 

the ground that he was one of the sons of: 

Abdul Aziz. He also claimed that as he 

had assigned a portion of his interest in 

the estate of Abdul Aziz the assignee Hajee 

Mohamed Sultan should be added as a co- 

plaintiff in the administration suit. Under 

O. XXII, r. 5, it was incumbent upon the 

court to determine the question as to whether 

one or both of the appellants were legal 
representatives of the deceased plaintiff. 

Objection to Munsif Ahmad’s application 

was taken by parties to the suit upon the 

ground that Munshi Ahmad was not the son 
of Abdul Aziz. 

The learned trial Judge decided that 
question under O. XXII, r. 5 upon the ground: 
that the application by a person to be sub- 
stituted as a co-plaintiff upon the footing that 
he was a legal representative of the deceased 
plaintiff came within Art. 176, Limitation 

Act, and therefore as the present application 

was presented more than 99 days after the 

death of Abdul Aziz it was time-barred, In 
my opinion in so holding, the learned Judge, 
with alldue respect,did no: correctly interpret 

Art. 176. Under O. X XII, r. 3, the suit abates 

so far as the decease i plaintiff is concerned: 

when thereisno application within 90 days 
for the substitution of his legal representa- 
tive andin my opinion, if within the 90 | 
days an application in that behalf has” 
been made thereis no reason why the court 
under O. I, r. 10 should not afterwards . 
permit other persons who are als) legal 
representatives to he joined as co-plaintifis 
in the suit. It follows therefore, in the 
present case thit the preliminary ground 
upon which the learned trial Judge dismiss- 
ed the applicalion cannot be sustained. As 
was pointed out by Muthusami Ayyar, J., 


691. 
in the case of Oula v. Beelathee '1) atp. 


2118: 

“ . . . When a person is substituted for the 
deceased plaintiff, it is the act ofthe court and the 
substituted person realizes the deceased's estate The 
court must therefore, satisfy itself that the substituted 
oo is the real representative at or before the 

saring of the suit, and then deal with it according 
to law." . 


. The proceedings in connection with this 
application will be returned tothe Original 
Side in order that it may be determined 
whether or not the appellants, or either of 
them, are the legal representatives of the 
deceased plaintiff, Abdul Aziz. The costs 
of the hearing before Mya Bu, J., and of 
this appeal will abide the result of the re- 
hearing.- Costs in this court five gold 
_mohurs. 
Das, J.—I agree. 
N, : Appeal allowed. 
(1) 17 Mad. 909; 3M L J 289. 
- *Page of 17 M—LEd,] - 





MADRAS HIGH COURT. 
Second Civil Appeal No. 211 of 1930. 
l December 1, 1931. 
CURGENVEN, J, 
C. RAMASWAMI CHETTIAR - 
APPELLANT 
versus 
K. ANKAPPA MUDALI AND ANOTHER— 


RESPONDENTS. 

Hindu Law—Minor—Mortgage decree for sale— 
Personal decree against guardian—Minor's property, 
if can be proeeeded against—Decree—Haecution ~ 
Proof that property was family property, whether 
can be given in execution —-Civil Procedure Code (Act 
Y of 1908), O. XXXIV, 7.6. 
` A mortgage was executed by A for himself and as 
guardian of his minor brother B. The mortgagee 
sued upon the mortgage and obtained a decree for 
sale, It so happened that the mortgaged property 
was sold under a decree obtained on a prior mort- 
gageand the decree-holder accordingly applied to 
proceed against the other property of the brother. 

e had been granted a personal decree against A 
and “he applied to proceed against the remaining 
family property ofthe brothers in éxecution of his 
personal decree on the ground that even in his 
capacity of a guardian a personal decree passed 
against A would enable the property of B the minor 
to be proceeded against: : 
` Held, that O. XXXIV, r. 6, Civil Procedure Code, 
enables a supplementary personal decree to be 

assed if itis found that the mortgage security is 
insufficient to dischargethe debt, and if no such 

rsonal decree, which is in effect a décree for money, 

as been passed against a minor such a decree 
passed against his guardian in his individual capacity 
cannot have any effect in rendering the tminor's 
property liable, < 

There is no suthority for the proposition that 
where a suit leuvesthe matter in doubt as to the 
capacity which the defendant occupied against whom 
the claim was made the omission mav be supplied 
by adducing evidence in execution which ought more 
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properly to have formed part of the record of the 
suit; still less where the capacity—that of a guar- 
dian—is expressly stated. 

Second Civil Appeal against appellate 
orderof the Sub-Judge, South Malabar, in 
A. S. No. 54 of 1929, 

Mr. K. P. Ramakrishna Ayyar, for the 
Appellant. 

Messrs. T. C. K. Krompt and P. K. 
Achari, for the Respondents. 

Judgment.—This appeal raises the 
question of the effect of a mortgage decree 
passed against two brothers. The mort- 
gagee sued upon a deed executed by 
defendant No. 1 for himself and guardian 
of his minor brother, defendant No. 2, and 
obtained an ordinary mortgage decree. It 
so happened that the mortgaged property 
was sold under a decree obtained on a 
prior mortgage and the decree-holder 
accordingly applied to proceed against the 
other property of the brothers. He was 
granted a personal decree against defend- 
ant No. 1, but not against defendant No. 2, 
being a minor. He then applied'to proceed 
against what he described as the remain- 
ing family property of the judgment-debtors 
and this has been allowed by the Dis- 
trict Munsif upon the ground that the 
decree was in substance and in effect 
against defendant No. 1 as family mana- 
ger and accordingly that a personal decree 
passed against him in that capacity would 
enable the decree-holder to get access to 
the whole family property. On appeal the 
learned Subordinate Judge has reversed this 
decision and the transferee decree-holder 
accordingly now presents this second 
appeal. An attempt has been made to 
contend thet even in his. capacity asa 
guardian a personal decree against defend- 
ant No. 1 would enable the minor’s properly 
to be proceeded against. ThatI think is 
clearly an unarguable position. 
Order XXXIV, r. 6, Civil Procedure Code, 
enables a supplementary personal decree 
to be passed if it is found that the mort- 
gage security is insufficient to discharge’ 
the debt and itis impossible to hold that 
ifno such personal decree which is in effect 


. a decree for money, has been passed against 


a minor, such a decree passed against his 
guardian in his individual capacity can 
have any effect in rendering the minor's 
property liable. 

It can only be on the footing adopted 
by the learned District Munsif that the: 
suit was in substance and in effect a suit 
against defendant No. 1 as family manager 
upon a document which he executed in 
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that capacity that such a consequence 
might ensue. I have been referred to a 
series of ‘cases which relate in point of fact 
to families governed by Marumakkathayam 
law. although no doubt the principles en- 
unciated in them extend equally: to cases 
of an ordinary Hindu joint family, Mana- 
kat Velamma v. Ibrahim Lebba (1), 
Rayarappan Nambiar v. K.C. V. Kanna- 
ran (2) and Vesu v. Kannamma (3); and 
those cases decided I think that if in sub- 
stance and in effect the suit and the decree 
is, in the case of a Mitakshara family, 
against a father or managing member as 
such, although it may not he expressly so 
stated, such a decree will bind the interesis 
of the remaining members of the family. 
I cannot extract any more extensive prin- 
ciple than that from those decisions. It 
may of course be said that in order to 
ascertain whether the defendant was in 
fact the father or the managing member, 
evidence was needed supplementary to the 
materials supplied by thedecree. But Ide 
not think that those cases go to the length 
of saying that where a suit leaves the 
matter in doubt as to the capacity which the 
defendant occupied against whom the claim 


was made the omission may be supplied ` 


by adducing evidence in execution which 
ought more properly to have formed part 
ofthe record of the suit; still less where 
the capacity—that of a guardian —is expres- 
sly stated. 

In the present case, it would be necessary 
to show that defendant No. 1 was the 
family manager, 
respect of which the decree was obtained’ 
was the family property and that the 
purpose for which the mortgage was execu- 
ted was one binding upon the family. It 
may perhaps beheld that the records of 
the suit may be looked intoin order to as- 
certain whether it was insubstance a suit 
of that character, intended to bind the 
family property in the hands ofthe manager, 
and therefrom to construe the decree. But 
in the present case, as the learned Subor- 
dinate Judge has pointed out, there is no 


material whatever prior to the decree upon. 


which such conclusions can he formed. 
We have neither the mortgage deed, nor 
the plaint nor the depositions in the case 
or other evidence, nor the judgment and 
all that appears is that in the execution 


proceeding defendant No. 1 was put into 
(1) 27 M 375. : 
(2 45 Ind, Cas 489; 35 M L J 51; 24M L T28;8 L 
t 


W 151. 
(3) 97 Ind. Cas. 551 AI R 1926 Mad. 991:51 M 
L J 282; (1926) M W N 763, 


that the property in 
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the witness-box, evidently for an entirely 
different purpose on behalf of defendant 
No. 2and an admission was extracted from, 
himin cross-examination that he executed 
the mortgage deed’ as family manager. 
and that he thought that ib was in the 
family interest although he could not specify 
the precise purpose: In these circum- 
stances and theclaim being perfectly, in- 
telligible, upon an entirely different aspect 
of the relationship between the two defend- 
ants, namely, that of guardian and ward, 
I think it would be going far beyond the 
reported cases to hold thatit is open now 
to the decree-holder or his transferee’ to 
prove in execution thatthe property mort- 
gaged was in fact family property and 
defendant No. 1 wasin fact manager of 
the family when he mortgaged it. ‘I can see 
no grounds accordingly for holding that the 
lower Appellate Court has adopted an 
erroneous view of the law and J accordingly 
dismiss the appeal with costs. : 

“N. KN. Appeal dismissed, 


~— 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 1440f 1931, 

March 28, 1933. 
NIYOG: AND SraPLES, A.J. Os. 
Seth BANSILAL AND ANOTHER— 
APPELLANTS 
VETSUS 6 

Pandit KASHINATH AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 19081, 0. XXI, r. 58 
—Attachment—Decree—Adjudication of judgment- 
debtor as insolvent—Receiver's rights, if affected by 
prior attachment—Attaching creditor, if can proceed 
under O XXI, r. 58. h MEN 
“Where a person is adjudicated as insol- 
vent the insolvent’s property, which included 
the decree vested in ,the Receiver and the 
Receiver's right would not be affected by the 
prior attachment, whet .er the attachment was before 
judgment, oc after the decree But attachment by 
itself does not give the attaching creditor any charge 
or lien on the property, inor does it give’ him any 


priority ia respect of the property attached as 


against the Oficial Assignee or Receiver; the only 
effect of the attachmentis to prevent private aliena- 
tion Coxsequently, it is not open to the attaching 
decree-holders to execute their decree under O. XXI, 
r. 53, Civil Procedure Coie. Haranchandra Chakra-~ 
vartiv, Joy Chand (U, Krishnasawmy Mudaliar v. 
Official Assiynee of Madras (2) ani Hrrikuluppa 
Chetty v. Official Assignee, Madras (4), relied on. 
Inre H. E. Pollard (3), referred to P 


First Civil Appeal against an order of the . 


First Class Sub-Judge, Hoshangabad, dated 
August 28, 1933, sa 
“Mr. W, R. Puranik, forthe Appellants, 
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Messrs. Fida Hussain and K. B. Sheorey, 
for the Respondents. 

Judgment.—This is an appeal by two 
decree-holders against the order of the Sub- 
ordinate Judge, First Class, Hoshangabad, 
passed in execution of a decree, holding that 
the present appellants, Seth Bansilal and 
Seth Pannalal, have no right to execute 
their decree. The Appellants Bansilal and 
Pannalal have obtained amoney decree in 
Civil Suit No. 36 of 1928 in the Court of 
the Subordinate Judge, First Class, 
Burhanpur against Pandit Kashinath, Ful- 
chand, Sadasheo Trimbak and Rameshwar- 
das. Prior to this in Civil Suit No. 2 of 1927 
a money decree had been passed in favour 
of Pandit Kashinath in the Court of the 
Subordinate Judge, First Class, Hoshang- 
abad. The Subordinate Judge, First Class, 
Burhanpur, attached this latter decree be- 
fore judgment in the course of Civil Suit No. 
36 of 1928 and after judgment in their 
favour the decree-holders, the present ap- 
pellants Bansilal and Pannalal, have ap- 
plied for execution of the decree. After the 
passing of the decree however in the 
Burhanpur Court, Pandit Kashinath was 
adjudged aninsolvent andtwo of the other 
defendants, Sadasheo Trimbak and Ramesh- 
wardas, were appointed Receivers of his 
estate. These Receivers consequently ob- 
jected to the execution of the decree of the 
Burbanpur Court on the ground that as 
Pandit Kashinath had been adjudged an 
insolvent, the decree-holders could not exe- 
cute their decree against him. 

The learned Counsel for the appellants 
hascontended that under the provisions of 
O. XXI, r. 53, the appellants became the 
representatives of the decree-holder at the 
Hoshangabad Court and as such were en- 
titled toexecute that decree in any manner 
lawful for, the decree-holder under the pro- 
visions of O. XXI, r. 53 (3). That conten- 
tion would of course be correct, had the 
decree-holder in the Hoshangabad Court not 
been adjudged an insolvent. We would agree 
however with the Judgeof the lower Court 
that the effect of the adjudication would be to 
prevent execution of the insélvent’s decree. 
‘When the adjudication was made the in- 
solvent’s property, which included the de- 
cree vested in the Receiver, and the Re- 
ceiver's right would not be affected by tne 
prior attachment, whether the attachment 
was before judgment asin the present case, 
or after the decree. We would refer to the 

“note “Effect of order of adjudication on 
attachment” at p. 213, Civil Procedure 
code, by Mulla, Edn. 9, and to the note 
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“effect of order of adjudication on attach- 
ment before judgment” at p. 957 of the 
same work. It has been held in several 
decisions that attachment by itself does not 
give the attaching creditor any charge or 
lien on the property, nor doesit give him any 
priority in respect of the property attached 
as against the Official Assignee or Receiver: 
the only effect of the attachment is to pre- 
vent private alienation. We would refer to 
Haranchandra Chakravarti v. Joy Chand 
(1) and Krishnasawmy Mudaliar v. Oficial 
Assignee of Madras (2) in this connection. 
Still less does an attachment before judg- 
ment confer any right. 

Under the English Bankruptcy Law it 
has been held that the issue ofawrit of 
sequestration to enforce an order for the 
payment of a debt intocourt, coupled with 
the receipt of the money of the debtor by the 
sequestrator, does not of itself make the 
creditor a secured creditor within the mean- 
ing of the Bankruptcy Act, 1883: vide In re 
H. E. Pollard (3) and this case has been 
followed by the Madras High Court in Er- 
rikulappa Chetty v. Official Assignee, 
Madras (4), where Seshagiri Ayyar, J., has 
held that the decision inthe above English 
case enunciates the true principle applica- 
ble to such cases and that the sequestration 
under which the money was brought into 
court in that case corresponds to attachment 
under the Indian Law. In the present case, 
as noted above, the decree in the Court of 
the Subordinate Judge, First Class, was 
attached before judgment, and we hold that 
that attachment gives the appellants no 
priority over the Receivers and that there- 
fore, they are not entitled to execute their 
decree under the provisions of O, XXI, r. 53. - 
We therefore, dismissthe appeal. Costs of 
the appeal will be borne by the appellants. 
We fix Pleader’s fees at Rs. 50. 

N. Appeal dismissed. 


(1)1£3 Ind. Cas. 737; A I R 1929 Cal 524; 57 O 
122: Ind. Rul, (1930) Cal. 369. 

(2) 26 M 673 

(3, ($03) 2K B 41; 51 W R483; 72L IK B 509; 10. 
Manson 152; 88 L T 652 

(4) 32 Ind. Cas 190; 39 M 903. 
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LAHORE HIGH COURT. 
Letters Patent Appeal No. 100 of 1927. 
February 6, 1933. 

SHapi Lat, C. J., AND BROADWAY, J. 
GANGA—Puaintife - APPELLANT 
Versus 
PHOGA AND OTHERS — DEFENDANTS— 

RESPONDENTS. | TU 
Evidence Act (I of 1872), s 92, proviso 4—~Regis- 
tration of mortgage—Successor in interest of execut- 


or seeking to prove that transaction was mortgage 


and not sale—Applicability of proviso. 

Proviso 4 to s8. 92, Evidence Act, does not apply 
to acase where no document evidencing sale was 
registered by the Sub-Registrar and only a mort- 
gage is registered, andthe successor in interest of 
the executor of the document seeks to prove that 
the transaction entered into between the parties 
was really a mortgage and not a tale. 


Letters Patent Appeal against a judgment 
of Mr. Justice Jai Lal passed in Civil 
Appeal No. 2975 of 1926, on April 7, 
1927, affirming that of the District Judge, 


Hoshiarpur, dated October 26, 1926 
reversing that of the Subordinate, 
Judge, Third Class, Hoshiarpur, dated 


March 20, 1926. . 

Mr. Fakir Chand, for the Appellant. 

Mr. Chiranjiva Lal Aggarwal, for the Res- 
pondents. 

Shadi: Lal, C. J—On July 13, 1900, 
a dccu;nent purporting to be a sale deed 
in respect of aplot of land, and alleged 
to have been executed by Mangtu in 
favour of Phoga was presented to the 
Sub-Registrar for registration. Mangtu 
denied that hehad executed a sale deed 
and stated that he had merely agreed to 
execute a morigage deed in lieu of the 
money which was due on the previous 
mortgage deed of June 12, 1891. The 
endorsement of the Sub-Registrar on the 
back of the deed shows that after some 
dispute between the parties they agreed 
that the transaction should be treated as 
a mortgage and made statements accord- 
ingly. The result wasthat the Sub-Regis- 
trar recorded the terms of the mortgage 
agreed to by ihe parties and registered 
the document as a mortgage deed. A 
mutation in respect of the mortgage was 
subsequently sanctioned with the consent 
of Phoga. 

The question for determination is whether 


proviso 4tos.92 of the Indian Evidence 
Act prevents the successor-in-interest of 


Mangiu from proving thatthe transaction- 
entered into between the parties was really ` 
Now, that pro-. 


a mortgage and not a sale. 
viso prevents the reception of evidence 


relating to a subsequent oral agreement - 


DADULAL V. NAMDEO. ` 


.leave of the court, adecree-holder of the 
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to rescind or modify any contract in cases in — 
which the contract is required by law to be 
in writing or has been registered according 
to the law in force for the time being as to 
the registration of documents. This proviso 
is, however, inapplicable to this case, 
because no document evidencing sale was 
registered by the Sub-Registrar and, as 
stated above, only a mortgage was register- 
ed. Whether the Sub-Registrar was justifi- 
ed in declining to register the sale deed is a 
question. which does not arise in the present 
case, because the fact remains that no sale 
deed was, aS a matter of fact, register- 
ed. ; 
There can, therefore, be no doubt that the 
plaintiff is not producing any evidence to. 
prove any subsequent oral agreement to 
rescind or modify a contract which has been. 
registered. Indeed, the contract which is. 
evidenced by the endorsement of the Sub-. 
Registrar containing the terms agreed to’ 
by the parties and reduced by him to, 
writing is a mere mortgage, and there is no 
legal obstacle to the plaintiff's proving the. 
mortgage transaction. I would accordingly 
accept the appeal and setting aside the 
judgment of the sngle Bench as_ well as 
that ofthe District Judge restore the decree 
of the- court of first instance. The con- 
testing respondent must pay the costs 


‘incurred by the plaintiff throughout the 


litigation. 
Broadway, J.—I agree, 
A. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S. 
C ; 


; URT. 
First Civil Appeal No. 148 of 1931. 
March 31, 1933. : 
STAPLES, A. J. O. 
DADULAL AND ANOTHER —APPELLANTS 
versus 
NAMDEO AND OTHERS —RESPONDENTS. | 
Provincial Insolvency Act {V of 1920), s 28— 
Declaratory suit against insolvent by creditor— 
Sanction of court, necessity of—Absence of sanction— 
Defect, i can be cured by subsequently obtaining 


leave. - i 
While a stranger to the proceedings 
declaratory suit against an insolvent 


can file a- 
without the 
insolvent ` 
or a creditor, who has been a party to the insol- 
vency proceedings, cannot bring such a suit without - 
the leave of the court under s. 28 (2)- of the Act and 
failure to obtain leave befure the institution of the 
suit cannot becured by obtaining leave subsequent- 
ly. Trimbak v. Sheoram (5), Lous Dreyfus & Co. v. 
Jan Muhammad (8), In re Dwarkadas Tejbhandas 
(7) and Ghouse Khan v. Balasubba Rowther (8), relied 
on, Harnam Chandery. Rup Chand (1), Rura’ yv- 
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Official Receiver, Amriisar (2), Maharana Kunwar 
v E V. David (3) and Sant Prasad Singh v. Shev- 
dutt Singh (4), distinguished. 

First Civil Appeal from a decree of the 
First Class Sub-Judge, Bhandara, dated 
September 21, 1931 

Mr. W.R. Puranik, forthe Appellants, 

Mr. P. A. Pandit, for the Respondents. 

Judgment.—The appellants brought a 
suit for adeclaration that certain property 
attached by respondents Nos. 1 to 5 in 
execution of their decree against respond- 
ents Nos. 6 and 7 was ‘not liable to attach- 
ment and saleas it belonged tothem, having 
been sold to them previously. They had 
previously presented an objection to the 
. court executing the decree, but that objec- 
tion was dismissed under O XXI, r. 58. 
They then filed a regular suit under the 
provisions of O. XXI, r. 63. A preliminary 
issue was framed whether the case required 
the sanction of the Insolvency Court and on 
that issue the Judge of the lower Court 
found that thesanction was necessary, and 
- on that finding he dismissed the suit. The 
plaintiffs havenow appealed. The learned 
Counsel for the appellants contended that 
no sanction of the Insolvency Court -was 
required under s 28, Provincial Insolvency 
Act,in a declaratory suit of this nature and 
he cited in this connection Harnam Chander 
"v. Rup Chand (1); Rura v. Official Receiver, 
Amritsar (2), Maharana Kunwar v. E.A. 
David (3) and Sant Prasad Singh v. Sheodut 
Singh (4). All those cases, however, are of 
astranger who was not aparty to theinsol- 
vency proceedings, and it is no doubt 
correct that a stranger can file a declaratory 
suit in regard to property of an insolvent 
without obtaining the leave of the Insol- 
vency Court. 

In the present case, however, the appel- 
lants are creditors of the insolvent and they 
are onthe list of the scheduled creditors in 
the insolvency proceedings. They cannot 
therefore, contend that they are strangers 

and although their suitis only a suit for a 
declaration, their objection to the attach- 
ment had previously been. dismissed and, as 
held by the lower Court, prima facie the 
property attached now belongs to the 
insolvent and, therefore, vests in the Receiver 
under s. 28 of the Act. The lower Court 

(1) 141 Ind. Cas 146; A I R 1932 All. 382; 54 A. 
533; (v3) A L J 361; Ind. Rul. (1933) AlL 
54 


(2) 1253 Ind Cas. 625; A IR 1930 Lah 708; Ind. 
Rul (1930) Lah. 641. 
(3) 77 Ind. Cas 57; A IR 1924 All. 40; 46 A 16; 21 


A li J 737. 
(4) 77 Ind. Qas 589; A 1R1924 Pat. 259;2 Pat 
724. 
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has rightly followed the case of Trimbak v. ` 
Sheoram (5), where a declaratory suit was 
brought by the decree-holder who had 
obtained a decree against the judgment- 
debtor, wh was adjudged an insolvent. 
The other cases cited, Louis Dreyfus & Co. v. 
Jan Muhammad (6), is to the same effect, 
and, therefore, I would hold, as stated 
above, that, whereas a stranger to the pro- 
ceedings can file a declaratory suit against 
an insolvent without the leave of the court, 
a decree-holder of the insolvent or a creditor, 
who has been a party to the insolvency 
proceedings, cannot bring such a suit 
without the leaveofthe court under s. 28 (2) 
of the Act. Ths lower Court has further 
rightly held that failure to obtain leave 
before the institution of the suit cannot be 
cured by obtaining leave subsequently. 
This has been clearly laid down in 
Trimbak v. Sheoram (5) and also in In re 
Dwarkadas Tejbhandas (7) and Ghouse 
Khan v. Balasubba Rowther (8). I, there- 
fore, confirm the decree of the lower Court 
and dismiss the appeal. Costs of the appeal 
will be borne by the appellants. Other 
costs as-ordered by the lower Court. I fix 
Pleader’s fees at Rs. 50. 
N. Appeal dismissed. 

(5) 65 Ind. Cas, 911; A I R 1922 Nag, 103; 19 NL 


126. 
(©) 49 Ind. Oas. 421; A I R1919 Sind 42; 128 L R, 
(7) 31 Ind. Cas. 918,40 4B 235; 17 Bom. L R 


9. 
(8) 105 Iad Oas 109; A IR 1927 Mad. 925;51 M 
833; 26 L W 318; 53 M L J 412. 


PATNA HIGH COURT. 
Second Civil Appeal No. 1048 of 1929. 
June 26, 1931. 

COURTNEY TERRELL, O. J. 
SUNDAR CHAUDHARI—PLAINTIFF — 
APPELLANT 

versus J 
LALJI CHAUDHRI AND ornurs— 
DEFaNDANTS - RESPONDENTS 

Deed—Hxecution of deed—What  constitutes— 
Mortgagor alleging they never allowed the bond to 
come into plaintiff's possession—Onus of proof. 

Execution ofa deed doesnot mean mere signing | 
but it means all acts necessary to make the parties 
to the contract’ bound thereby. If a man merely 
signs a contract and puts it in his pocket and does 
not allow it to depart from him as his act, that is 
not execution. 

Where in a mortgage suit, the mortgagors pleaded 
that though they signed the mortgage bond, they. 
never allowed the mortgage bond to come intothe 
poseession of the plaintiff : 

Held, that an obligation lay upon the plaintiff to 
prove the execution formally. > 
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Second Civil Appeal against the decision 
of the Additional Sub-Judge, Bhagalpur, 
dated March 7, 1929! 

Mr. G. P. Sahay, for the Appellant. 

Mr. Pitambar Jha, for the Respondents. 

Judgment.—This second appeal comes 
before meon account of a difference bet- 
ween Wortand Fazl Ali, JJ., who heard it 
in the first instance: The appeal arises out 
of a mortgage suit. The plaintiff alleged by 
his plaint that the first four defendants exe- 
cuted the mortgage bond and that the two 
remaining defendants were minors and 
were joined in the suit in that capacity. 
A curious feature of the case is that no 
formal evidence was given in the case other 
than the putting in by the plaintiff of a 
certified copy of the mortgage bond in the 
suit. By their defence the defendants, 
according to my reading of the written 
statement, denied that they had executed 
the mortgage bond asalleged in the plaint. 
The plaintiff, on the other hand, was under 
the apparent impression that the written 
statement admitted the execution of the bond 
and also relied upon the law that inasmuch 
asin the mortgage bond the receipt of the 
consideration money was acknowledged, 
called no evidence as to the receipt in fact 
by the defendants of the consideration money. 
No defence was called in the suit and in 
appeal it washeld that the written state- 
ment did not amount to an unequivocal 
admission of execution by the defendants of 
the mortgage bond and the plaintiff not 


having taken the trouble to prove its execu- _ 


tion his suit failed. 

One of the learned Judges of this court to 
whom the case went in second appeal con- 
sidered that the proper construction of the 
written statement’ was an admissionof the 
execution; the other learned Judge (Fazl 
Ali, J., with whose opinion I agree on this 
point) held that the view of the learned 
Subordinate Judge on appeal was correct 
and that execution was in effect denied in 
the written statement. The material para- 
graphs of the written statement are Nos 4, 
ð and 6. The defendants in those para- 
graphs deny that they ever borrowed the 
mortgage money or that the mortgage money 
was applied as stated “by the plaintiff to the 
paying off of a particular creditor whom he 
named. They denied in fact that they ever 
borrowed asingle farthing from the plain- 
tiff for paying off this debt. Then para. 5 
says it is true that defendants Nos.1to 4 
executed a mortgage bond for Rs. 250 and 
the argument is raised on behalf of the 
plaintiff that that isan admission of execu- 
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tion. The pleadings themselves including 
the written statement are prolix and in order 
to get at their true construction it is neces- 
sary to study the written statement as a 
whole; but even in the three paragraphs 
which Ihave mentioned it is perfectly clear 
thatthe defendants raised this affirmative 
case. The defendants agree that they 
actually signed the mortgage bond and 
they also agree that that mortgage bond 
was actually registered, but their case is 
that they never allowed the mortgage bond 
to come into the possession of the plaintiff. 
This the plaintiff himself admits. When 
the mortgage bond was registered they did 
not allow the plaintiff to retain the receipt 
given by the registration office. They go 
on to say that they refused to part with the 
mortgage bond and refused to let the plain- 
tiff have the receipt because they had not 
in fact received the consideration money. 
Now the setting forth of that story which 
is contained in the three paragraphs of 
the defence is a denial of execution. Exe- 
cution does not mean mere signing but it 
means all acts necessary to make the par- 
tiesto the contract bound thereby. Ifa man 
merely signs acontract and puts it in his 
pocket and does not allowit to depart from: 
him ashis act, that is not execution and 
the story of the defendants here is that they 
signed the contract but they never allowed 
it to depart fromthem or to come into the 
possession of any other person who could 
make use of it and hold them bound by it. 
That being the proper construction of the 
pleading in the circumstances of case, I am 
of opinion, in agreement with the Subordi- 
nate Judge, that an obligation lay upon the 
plaintiff to prove the execution formally. I 
do not think itis necessary for the purposes 
of the decision of this case to go into the 
further question of the denial or not of the 
passing of consideration. The fact that exe- 
cuticn isdenied is sufficient to throw the 
proof ofthe execution ofthe document upon 
the plaintiff. He does not discharge that 
onus by merely producing the certified copy 
of the documenteas registered because the 
defendants in their pleadings dealing with 
the question of registration expressly set 
forth the circumstances under which it was 
registered, that is to say, they say in effect 
that it was registered before it was executed 
although forthe purpose of the registration 
the officer effecting the registration does 
require a distinct statement that the docu- - 
ment was executed by the persons purporting 
to register it. That statement however, in 
view of the complete story set forth inh the 
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written statement, is not by itself an ad- 
mission of execution. Without going fur- 
ther into the matter than this, I am satisfied 
that the onus of proving, the mortgage lay 
upon the plaintiffand as he was foolish 
enough not to produce any evidence his 
suit has rightly been held to have failed 
throughout. I would therefore, dismiss the 
appeal and the appellant will pay the 
costs of this hearing and also of the hearing 
before the two learned Judges who first 
heard it. 

N.-A, Appeal dismissed. 


Ce 


GALCUTTA HIGH COURT. 
Criminal Revision No. 977 of 1932. 
Decemher 8, 1932. 

M. C. Guoss, J. 

MAKHAN LAL PAL—Acctsrp— 

poi PETITIONER 
VETSUS 
SAKHI—COMPLAINANT - OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1698), ss 260, 202, 
50?—Complaint—Oral examination of complainant— 
Subsequent fuller examination on later date— Trial 
and conviction of accused, whether vitiated by 
irregularity, i 

Whera on a written complaint, the Magistrate 
examined the complainant, though sketchily, under s. 
200, Criminal Procedure Code, on the same day, and 
subsequently examined her more fully on another date 
on the basis of certain allegations in the com- 
plaint and as a result issued process to and tried 
and convicted the accused : 

Held, although the Magistrate should have examin- 
ed the complainant in full on the first day, his 
negligence to do-so did not amount to an irregularity 
which vitiated the trial, 

Where two out of three accused in a case compro- 
mise it but the third chooses the stand the trial, these 
is nothing illegal in the Magistrate issuing process 
against the third. Subal Chanda v. Ahadulla (1) 
distinguished, 

Mr. Surajit Chandra Lahiri, for the Peti- 
tioner. ' 

Mr. Sudhangsu Shekhar Mukerji, for the 
Opposite Party. 

dudgment.—In this case one Khuki 
Sundari Dasya made written petition of 
complaint against three persons: (1) 
Jaladhar Pal, (2 Profulla Mohan Pal and 
(3) Sailendra Mohan Pale alias Makhan 
Lal Pal, stating that she was a widow 
with two infant children andthat accused 
Nos. l and 2 were father and son and they 
were under the influence of accused No. 3; 
that the three men for some time had 
been conspiring to deprive her of her 
property and to turn her out of her house 

- and that in pursuance of that conspiracy 
on August 7, the accused men entered into 
her house and turned her out, The Magis- 
trate ‘who received the complaint examined 
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the complainant under s. 2.0, Criminal 
Procedure Code, on the same day; but 
apparently the oral examination was 
sketchy. Afterwards on October 1, 1931, 
he again examined the complainant further 
with reference to her written allegations 
against Makhan Lal. The first two accused 
men compromised the case with the com- 
plainant and they thereupon were acquit- 
ted by the Magistrate under s. 345, Cri- 
minal Procedure Code. But the Magis- 
trate proceeded to try accused No.3 Makhan 
Lal, who has been convicted under s, 447, . 
Indian Penal Code and sentenced to pay 
afine of Rs. 100. This Rule was issued on 
two grounds, namely: (1) that the whole 
trial has been vitiated by reason of the 
fact that the order of issuing process against 
the petitioner is illegal and ultra vires and. 
(2) that in view of the fact that a piecemeal 
examination of the complainant is not 
contemplated by s. 200, Oximinal Pro- 
cedure Code, or by any other provisions 
of the law, the trying Magistrate acted 
without jurisdiction in proceeding to. 
examine the complainant afresh on October, 
1, 1931, and in issuing process against the 
petitioner on the basis of that examination. 
Upon hearing the learned Advocates and 
upon a perusal ofthe record it appears to 
me that there is no forcein either of the 
two grounds. The written petilion of the 
complainant was complete in itself. It 
was the fault of the Magistrate that he 
did not on the first date completely examine 
her orally. The examination was sketchy.. 
But on a later date when the Magistrate 
found the defect in the oral_examination 
he examined her once again. For thisno 
blame can be attached to the complainant.. 
Tt is not that she made out a new case on 
the later date. She had made out the- 
case in her written petition of complaint.. ` 
The Magistrate certainly should have ex- 
amined the complainant in full on the first 
day. But his negligence to do so dces not 
amount to an irregularity which vitiates. 
the trial. Iam of opinion that the proce- 
dure of the Magistrate although open to. 
criticism was not illegal nor was there any 
illegality in issuing the process against 
the present petitioner who was accused 
No. 3. The learned Advocate has placed 
before the court the decision in the case 
of Subal Chandra v. Ahadulla (1). But 
the facts of that case are entirely different 
from the present case. There a certain 
case was made out against two persons, 
(15 95 Ind. Cas. 338; AIR 1926 Cal. 795; 9: Cr Ld 
788; 53 Cal. 606; 30 O WN 543.44 QU Jd 114, 
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One of them was put upon trial and upon 
a consideration of the whole evidence he 
was acquitted. Thereafter a process was 
issued upon accused No. 2 against whom 
there was the same allegation and the 
same witnesses were brought forward to 
support the allegation. In these cir- 
cumstances this court set aside the order 
issuing process against accused No.2. In 
the present case the first two accused men 
were not put on trial at all, they having 
compromised the matter wilh the com- 
plainant presumably upon paying her 
adequate compensation. Apparently accused 
No. 3 did not think it fit to compromise 
the case but chose io stand thetrial. He 
thus takes the consequence. 

The fine of Rs. 100 would appear tobe 
excessive, but the learned Advocate for 
the opposite paity points out that the 
petitioner is a person of influence and his 
conduct towards the widow was cowardly. 
In the circumstances the fine does not 
appear to be excessive. The Rule is 
accordingly discharged. 

NA, Rule discharged. 


ee 


LAHORE HIGH COURT. 
Civil Revision Fetition No. 234 of 1932. 
October 18, 1932. 


BHIDE, J. 
Bawa HARNAM DAS—PLAINTIFF — 
af PETITIONER 


versus 
MANGAL SINGH AND ANOTHER— 
__ DEFENDANTS - RESPONDENTS. 

Punjab Sikh Gurdwaras Act (VIII of 1925), 8s. 7 (3, 

10, 31 (2)— Suit for possession of property claimed as a 
Dera «f Udasis— Notification with respect to the prop- 
erty during pendency of suit—Suit, if to be stayed. 
- Wherea suit was instituted for possersion of prop- 
erty which was claimed as a dera of Udasis and it 
appeared that a notificaticn was published under s. 7 
(3)of the Sikh Gurdwaras Act with respect to this 
property during the pendency of the suit: 

Held, that it was necessary for the plaintiff to 
present a petition under s.10 of the Actif he wanted to 
claim possession thereof, and that the proceedings in 
the suit had to be stared in view of the provisions 
of eub-s. (2) of 8.31. — 

Petition for revision of an order of the 
District J udge,Gujranwala, dated November 
13, 1931, reversing-that of the Senior Sub- 
ee Judge, Gujrat, dated July 11, 
1931. 


Mr. M. L. Puri, for the Petitioner. 

Judgment. This petition for revision 
arises out of a suit by one Bawa Harnam 
Das for possession of certain property which 
was described as dera of Udasis. The suit 
was resisted by the defendants who claimed 
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iton behalf of a Singh Sabha. During the 
pendency of the suit a notification was issued 
by the local Govegsnment under s.7 (3) of 
the Sikh Gurdwaras Act, 1925, with respect 
to this property. The learned Subordinate 
Judge, however, ignored this notification 
and proceeded to pass a decree for posses- 
sion in favour of the plaintiff. An appeal 
was presented to the District Judge irom 
this decision and it was brought to the notice 
of the court thal the proceedings were liable 
to be stayed under s, 31 (2) of the Sikh 
Gurdwaras Act owing to the publication of 
the notification under s. 7 (3) of the Act 
referred to above. The learned District 
Judge in view of the mandatory provisions 
of the Sikh Gurdwaras Act set aside the 
decree passed by the trial Court and re- 
manded the case for the proceedings being 
stayed and the record forwarded to the 
Sikh Gurdwaras Tribunal in due course 
if and when the necessity arose. . 

The plaintif has now come up to this 

court on the revision side and itis urged 
on his behalf that the learned District Judge ` 
has erred in the exercise of his jurisdiction 
in passing the’ abovementioned order. It 
seems to me, however, that the order passed 
by the learned District Judge is correct. 
The suit, as stated above, was for possession 
of property which was claimed as a dera of 
“‘Udasis. When a notification was published 
under s.7 (3) of the Sikh Gurdwaras Act 
it was necessary for the plaintiff to present 
a petition under s. 10 of that Act if he 
wanted to claim possession thereof. Conse- 
quently, the proceedings in the present suit 
had to-be stayed in view of the provisions of 
sub-s. (2) of s. 31 of the Sikh Gurdwaras 
Act. : 
In my opinion there has been no error in 
the exercise of the jurisdiction by the learn- 
ed District Judge. I therefore, dismiss this 
petition. 

N. Petition dismissed. 


ALLAHABAD HIGH COURT. 
Civil Reference No.1383 of 1933. 
July 24, 1933. 

MUKERJI AND BENNET, JJ. 

Firem KALU RAM-GANPAT RAM~ 
PLAINTIFF — APPELLANT 


versus 
Firm RAM SARAN RAM-RAM NARAIN 
RAM AND OTAERS — DEFENDANTS — 
RESPONDENTS. = : 
` Provinciul Small Cause Courts Act (IX of 1887), 
as, 6,33—Suit instituted in Small Cause Court— 
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Transfer to Honorary Munsif's Court—Decree— 
Appeal—Transfer of suit back to Munsif's Court— 
Case, if to be tried as a small cause suit. 

A suit of a small yalue was instituted in the 
Small Cause Court side of the Munsif’s Court As 
there was an Honorary Munsif, the case was trans- 
ferred to his court. A decree was made and in 
appeal the Subordinate Judge set aside the decree 
and placed the record before the District Judge 
with a request that the case might be transferred to 
the Munsif : 

Held, that the case should be tried by the Muasif 
asa Judge ofa Snall Cause Court and not in the 
regular side. 

Reference submitted by the Munsif, Bal- 
lia, dated March 9, 1933. 


Judgment. - Thisis a Reference by the 
learned Munsif of Ballia, inthe judgeship 
of Ghazipur, in the following circumstan- 

- ces: 

A suit of a small value of Rs. 13-14-6 was 
instituted on the Small Cause Court side of 
the Court of the Munsif of Ballia. As there 
was Honorary Munsif or a Bench of Honorary 
Munsifs the case was transferred from the 
Court of Small Causes (Munsif of Ballia) 

“ to the Court of the Honorary Munsif. The 
Honorary Munsif made a decree and there 
was an appeal. The learned Subordinate 
Judge, who heard the appeal, set aside the 
decree and placed thé record before the 
District Judge with a request that the case 
might be transferred to the Munsif of Ballia. 

The Munsif of Ballia now wants to know 
whether he should try the case on the re- 
gular side or on the Small Cause Court side 

of his court. Notices were issued to the 
parties,. but nobody has appeared before 
ue. < 

A. suit instituted in a Court of Small 
Causes retains its character even ifitis 
transferred 40 another court, vide s. 24, Civil 
Procedure Code. An exception to this rule 
has been enacted by the Honorary Munsifs 
Act, 1896, as amended by Act II of 1904. 
Séction 8 of the Honorary Munsifs Act, lays 
down that when a suit is transferred from 
the Court of the Small Causes to the Court 
of an Honorary Munsif, it shall not retain 
the character of a Sma Cause Court suit 
but shall be treated as a regular suit, The 
idea apparently was to give a right of ap- 
peal to the litigant. 

Tu the circumstances that have happened 
the case has gone back to the courb in 
which it was originally instituted. By s. 16 
of the Provincial Small Cause Courts Act, a 
suit cognizable by a Court of Small Causes 
sliall not be tried by any other court having 
jurisdiction within the local limits of the 
jurisdiction of the Court of Small Causes 
by which the suit is triable, By s 33 of 
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the Provincial Small Cause Courts Act, the 
Munsif will be deemed io be presiding 
over two courts, namely, the Munsif’s Court 
and the Court of Small Causes. The ex- 
ception created by s. 8 of the Honorary 
Munsifs Act, having been removed we are 
of opinion that the case should be tried by 
the Munsif of Ballia as a Judge of a Small 
Cause Court, S; 

We answer the reference accordingly. 

N. Reference answered, 


LAHORE HIGH COURT. - 
Criminal Appeal No. 1282 af 1932. 
January 5, 1933. 

Agua HAIDAR, J. 
SHARIF—Convict—APPELLANT 
versus 
EMPEROR- RESPONDENT. | 

Penal Code (Act XLV of 1860), ss. 34, 807, 824— 
Offence under s. 807—Ingredients of—Iintention— 
Two persons firing ata particular individual— 
Common intention—Case of both, if comes under 
s. 34. k 
In order fo bring an offence under e. 307 of the 
Penal Code the act must be done with the intention 
or knowledge and under such circumstances that, 
if death had occurred, the accused would be guilty 
of murder. 

Where a quarrel took place over a disputed plob 
of land between the accused and an old lady and 
the accused, a young man of 22, lost his head and 
in order to make an impression and to cause some 
injury toher, took out a pistol and fired it with 
the result that a simple injury was caused : 

Held, that it would be safer to convict 


an offence under s. 324, Penal Code. 

lf two persons fire at a particular individual and 
a shot hits with the result that an-offence is com- 
mitted, then the case of both would come within 
the purview of s. 34 of the Penal Code provided, of 
course, there is common intention, 


Criminal Appeal from the order of the 
Magistrate, First Class, exercising enhanc- 
ed powers under s. 30, Criminal Procedure 
Code, Attock at | Campbellpur, dated 
September 14, 1932. 

Mr. S. R. Sawhney, for the Appellant. 

Mr. Hem Raj Mahajan for the Govern- 
ment Advocate, for the Respondent. 


him of 


Judgment.—Two persons, namely» 
Arsala and Sharif, were placed before the 
‘Additional District Magistrate, exercising 
powers under s. 30of the Criminal Pro- 
cedure Code at Campbellpur, to take their 
trialon a charge under s. 307 of the Indian 
Penal Code, Arsala has been acquitted, 
but Sharifhas been found guilty and has 
been sentenced to a term of five years’ 
rigorous imprisonment. Against his cons 
viction and sentence Sharif has preferred 
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the present appeal to this court through Mr. 
5. R. Sawhney. 

“The trial Magistrate has written: an -un- 
necessarily long judgment in which he has 
set out the fasts leading to the commission 
of the offence in great detail. For the pur- 
poses ofthis case it is only necessary to 
pointout that therewas some dispute in 
respect of aplotof land situated towards 
the north of the house of one Mir Afzal. 
On May 25,1932, i.e., the day of the 
occurrence, Mir Afzal happened to be away 
from his house. The party of the accused 
came and started levelling the disputed plot 
of landand uprooting some of the shrubs 
growingthereon. Musammat Mughlani, P. 
W. No.6, the wife of Mir Afzal, protested 
against these acts. There was a dispute 
between the parties when Pir Suleman 
Shah, P. W. No. 3, arrived at the spot and 
tried to bring about an amicable settlement. 
In fact he proceeded to demarcate the land, 
but the party of the accused took exception 
to his modeof demarcation and there was 
a recrudescence of trouble. There is over- 
whelming evidence on the record that 
Arsala and the accused Sharif each took 
outa pistol and fired shots, one of which 
hit Musammat Mughlani. There isa cer- 
tain amount of exaggeration in the evid- 
ence of the witnesses for the prosecution as 
to the number of shots, many of them saying 
that as many as 10 or 12 shots were 
actually fired. Making allowance for the 
exaggeration there cannot be any doubt 
that at leasttwo shots were fired, though 
it is not clear as to who was the përson 
actually responsible for the shot which went 
home and hit Musammat Mughlani. Mr. S. 
R. Sawhney, who has argued the case for the 
appellant at considerable length has put 
forward the theory and has stuck to it all 
slong, that it wasonly one man who had 
fired the two shots. Apart from the ques- 
tion of Arsala's acquittal by the trial 
Magistrate, we have ample evidence on the 
record whichin spite of exaggerations, there 
is no reason to disbelieve on the point that, 
the two accused fired shots one of which hit 
Musammat Mughlani. The law on the point 
is quite clear. If twopersons fire at a parti- 
cular individual andashot hits with the 
result that an offence is committed, then the 
case of both would come within the purview 
of s. 34 of the Indian Penal Code provided, 
of course, there is common intention. The 
` argument put forward by M. Sawhney was 
that the witnesses for the prosecution should 
not be believed when they implicate his 
plient and that, although only one man 
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actually fired a shot which hit Musammat 
Mughlani, it was not his client but some- 
body else whose name has been kept back 
and isnot being-disclosed. Inthe face of 
the evidence onthe record I am afraid I 
cannot accept this version. The affair took 
place in broad day light and I do nct see any 
reason why the witnesses for the prosecu- 
tion, some of whom are related to the party 
cf the complainant, should try to protect ' 
the real .culprit from the consequences of 
his act and implicate the accused tharif 
who is himself related to Musammat 
Mughlani as her daughter's son, In my 
opinion, having regard to the evidence on the 
record and making allowance for the exagge- 
ration; the fact emerges that the accused 
along with another did, as a matterof fact, 
fire a shot and Musammat Mughlani was 
hit. 

The question, which remains to be con- 
sidered, is as to what offence was com- 
mitled. In order to bring an offence under 
s. 30? ofthe Indian Penal Code, the act must 
be done with the intention or knowledge 
and under such circumstances that, if death 
had occurred, the accused would be guilty 
ofmurder. I doubt very much whether the 
accused intended to murder his own grand- 
mother. The bullet hit a fleshy part of the’ 
woman’s body and she appears to have 
recovered from its effects and according 
to the medical evidence, only simple injury 
was caused. Ifthe accused whois a soldier 
and practised in the use of firearms had 
intended to murder the old lady, he would 
have chosen a more vulnerable and vital 
part of the body. In my opinion what 
really took place is‘that there was a quarrel 
overthe disputed plotofland and the ac- 
cused, who is a young man of 22, lost his 
head and, morder tomake impression and 
to cause some injury tothe opposite party, 
took out a pistolandfired it. In my judg- 
ment it would be safer to convict him of 
an offence falling under s, 324 of the Indian 
Penal Code. i 

I, therefore, alter*the conviction of Sharif, 
accused, fram s. 307 to one under s. 324 of 
Indian Penal Code, but’ having regard to 
the seriousnature of the crime, give him 
the maximum punishment provided there- 
under, i. e., three years’ rigorous imprison- 
ment, With this modification I dismiss the 
appeal. 


N. Order accordingly. 


f LAHORE HİGH COURT. 
Givil Revision Petition No. 612 of 1932, 
March 27,,1933. 
BROADWAY, J. 
_ UDMI RAM—DEFENDANT—PETITIONER 
VETSUS 
DURGA DAS - PLAINTIFF — 
RESPONDENT. 


Provincial Small Cause Courts 
s 25—Small Cause 


Act (IX of 1887), 
Court—Judge departing from 
usual procedure—Provisions of the Act, if can be 
resorted to-Oaths Act (X of 1878), s 10—Defend- 
ant agreeing to decree of suiton plaintiff's taking 
oath before six persons—Presence of only five men— 
Objection to administration of oath, validity of. 

It a Judge of Small Cause Court chooses to depart 
from the procedure laid down for the conduct of 
cases in such a court, he should not fall back on 
the provisions of that procedure in order to suit his 
own convenience. 


‘Where the defendant to a suit agreed to the suit 
being decreed against him onthe plaintiff's taking 
oath in the presence ofsix specified persons but as 
only five of them were present, the defendant ob- 
jected that the administration of the oath inj the 
presence of five only would not be a compliance 
with the agreement arrived at : 

Held, that the objection of 
perfectly valid and thatthe oath could not have 
been administered in the absence of the sixth 
person without the consent of the defendant, so 
that as that would. have been a breach of the con- 
ditions on which the oath was tobe taken, no in- 
ferences against the defendant should, be made. 


the defendant was 


` Petition for revision of the decree of the 
Judge, Small Cause Court, Hissar, dated 
August 10, 1932. . 
Mr. Shamair Chand, for the Petitioner, 
Mr. Gobind Ram Khanna, for the Res- 
pondent, 


: Judgment. - This petition for revision 
has arisen out of a suit brought by one 
Durga Das, a Pleader of Hissar, for the 
recovery of Rs. 20 from the defendant Udmi 
Ram, on the allegation that this amount 
represented the balance of a fee which 


Udmi Ram had undertaken to pay him to 


conduct certain litigation. The plea set up 
by Udmi Ram was that he had paid the 
fee in full, that he had made certain further 
payments which the plaintiff refused to 
account for and that the suit was a counter- 
blast on the part of the plaintiff on Udmi 
Ram threatening to make an application 
under the Legal Practitioners Act. 

_ The suit was of a small cause nature and 
washeard by the Small Cause Court Judge, 
Hissar. On the date fixed for hearing, in- 
stead of proceeding to deal with the case 
as ‘a small cause, the presiding officer 
thought fit to settle an issue the onus of 
which was obviously placed on the plaintiff 
to prove how much money was still outstand- 
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ingand due to him. The defendant later. 
on at the next hearing produced certain 
evidence and after some of his witnesses, 
had been examined, a proposal was made. 
that the plaintiff should take an oath in the 
presence of six other legal practitioners, 
who were named and that if he on that oath 
said that the money was due, the defend- 
ant would pay the amount then and 
there. The court then adjourned the case 
and appointed a member of the Bar as. 
Commissioner for the administration of the 
oath. At the appointed time out of the six 
legal practitioners named, only five were. 
present and the defendant objected to the 
absence of the sixth and said that the ad- 
ministration of the oath in the presence of 
five only would not be a compliance with 
the agreement arrived at. The oath was, 
therefore, not administered. At the follow- 
ing hearing an order was passed to the 
effect that there were no other. witnessés for 
the defendant present and therefore, his 
case should be closed. The plaintiff also 
closed his case and the court was proceed- 
ing to judgment. The court then came 
to the conclusion that the issue 
had ‘been wrongly se‘tled ‘and therefore, 
asked the defendant if he had any objec- 
tion to the alteration of thé issue so as to. 
place the onus on him to prove that he had 
made the payment. The defendant replied - 
that he had no objection but that if the 
onus were shifted, he should be allowed to 
produce his remaining witnesses. The pre- 
siding officer of the court refused to allow 
any further evidence and shifting the onus 
on to the defendant, proceeded to decree 
the suit. 
` It is against this decree that this petition 
has been lodged and in support of it Mr. 
Shamair Chand has pointed out that the 
case being a small cause, it could have been 
decided at the first hearing without framing 
any formal issue but that inasmuch as the 
court had departed from the ordinary pro- 
cedure prescribed for the conduct of small 
cause cases, it was incumbent on him, inthe 
circumstances of this case, to allow the pro- 
duetion of the evidence after failure to 
administer the oath. He also.commented. 
on the views expressed by the learned Judge, 
Small Cause Court, in relation to the objec- 
tion taken by the defendant to the oath be- 
ing administered in the presence of five out 
of the six persons named. 

I may say at once that this objection waa 
a perfectly valid one and that the oath 
could not -have .been administered in the 
absence of the sixth gentlenian without the 
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consent of the defendant, so that as that 


would have been a breach of the conditions ` 


on which the oath was to be taken, no in- 
ferences against the defendant should, 
therefore, have been made, 

In my judgment the court below acted 
wrongly in not allowing the defendant to 
produce the evidence he desired to produce 
when he was asked if he had any objection 
to the change of the onus in the case. If a 
Judge of Small Cause Court chooses to 
depart from the procedure laid down for 
the conduct of cases in such a court, itis 
obvious that he should not fall back on the 
provisions of that procedure in order to suit 
his own convenience. I therefore, accept 
this petition, set aside the decree and remand 
the case to the Judge, Small Cause Court at 
Hissar, in order that the defendant may be 
allowed to produce the evidence that was 
refused “on August 8, 1932. The case 


will proceed as from that ‘date. Costs will 
follow the event, 
N. Petition accepted. 


LAHORE HIGH COURT. 
First Civil Appeal No. 1533 of 1931. 
December 12, 1932. 

Broapway, AcTG. C. J., AND ABDUL QADIR, J. 
Messrs. ABDUL RAHMAN AND BROTHERS— 
DarenpaNnts—A PppELLANTS 
versus 
Shrimati PARBATL[E DEVI—PLarntiFe - 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XII, 


r. 6—Admission, nature of—Whether should be clear 
and unambiguous. 

Before a court can act under O. XII, r. 6,Civil Proce- 
dure Code, the admission must be clear and unam- 
biguous and the amount due avd recoverable must 
be due and recoverable in the action in which the 
admission is made. Premsukdas Assaram v.Udai- 
ram Gungabux (L), relied on. 


First Civil Appeal from the decree of the 
Senior Subordinate Judge, Rawalpindi, 
dated May 12, 1931. 

Mr. Partap Singh, for the Appellants. 

, Messrs. Badri Das and Achhr u Ram, 
for the Respondent. 

Broadway,Actg.C. J.—In the suit giving 
riseto this appeal one Shrimati Parbati sued 
the defendants, Abdul Rahman and Brothers, 
for Rs, 5,250. Her claim to the extent of 
Rs.3 309 was based on a pro-note and the 
balance was claimed on account of rents 
alleged to have been realised or due in 
regard to properties which were held jointly 
between the plaintiff and the defendants and 
were in the possession and under the control 
of the defendants, 
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The defendants raised certain prelimin- 
ary points and then proceeded to dispute 
the figures as alleged in the plaint and, 
finally, after making a calculation, in 
paras. 3 and 4 of their written statement 
admitted that on their calculations the sum 
of Rs. 2,186-1-3 was due by them to the 
plaintiff and alleged that nothing more was 
due. Issues were then settled and from 
them it is perfectly clear that the prelimin- 
ary objections raised were either given up 
or considered of no value. Subsequent to 
this the pleat moved the court under 
O. XII, r. 6, Civil Procedure Code and 
asked e a decree for the amount of 
Rs. 2,186-1-3 which had been admitted to be 
due by the defendants and for leave to 
continue the suit qua the balance. Objec- 
tion was taken to this course by the de- 
fendants but, on May 12, 1931, the 
learned Senior Subordinate J udge held that 
the rule and Order were applicable and 
granted the plaintiff a decree for Rs. 2,186-1-3 
and permission to proceed, if she wished, 
‘for the balance ofher claim. Against this 
decree the defendants have preferred this 
appeal to this court through -Mr. Partap 
‘Sin 

its appears that the learned Counsel for 
the appellants based a great deal of his 
arguments and his case on a certified copy 
which, on examination, is proved to have 
been afaulty one inasmuch as it omitted a 
whole line in para. 8. When this was pointed 
outto Mr. Partap Singh he admitted that 
there was an admission of liability, but fell 
back onthe preliminary objections taken by 
him. As Ihavealready said these prelimin- 
ary objections were obviously not regarded 
seriously either by the defendants themselves 
or by the plaintiff, and were wholly ignored 
by the court. Itis true,as alleged by Mr, 
Partap Singh, that before a court could act 
under O. XU, r. 6, Civil Procedure Code 
the admission must be clear and unambigu- 
ous and the amount due and recoverable 
must be due and recoverable in the action in 
-which the admission is made. Reference 
has been made principally to Premsukdas 
. Assaram v. Udairam Gungabux (1) which is 
an authority which supports the action taken 
by the court. 

In the present case, after a careful and 
thorough examination of the pleadings, 
.there can be no doubt that the admission so 
far asthesum of Rs. 2,186-1-3 is concerned 
is clear and unambiguous and this amount 
is clearly due and recoverable inthe present 


(1) 44 Ind, Ces, 233; 45 O 138, 220 WN 204; 28 
OL J 193, 
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action. In the circumstances the appeal 
fails and is dismissed with costs. 

Abdul Qadir, J. -I agree: . 
IN, Appeal dismissed. . 


4 
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SIND JUDICIAL COMMISSIONER'S 
. COURT. 
Miscellaneous Civil Appeal No.4 of 1920. 
October 12, 1932. 
FERRERS, J. O., AND RUPCHAND, 


Seth WADHUMAL — PraintirF— 
APPELLANT 
A versus 
Mallik NOOR AHMAD—Derenpant 
— RESPONDENT. 

_ Civil- Procedure Code (Act V of 1908), s. 20 (b) 
(t)—Bona fide voluntary assignment— Whether 
affords cause of .action to assignee—Cause of 
‘action, interpretation of—Preliminary issue-as to 
jurisdiction decided—Subsequent application for 
leave under s. 20 \b)—~Discretion of court to grant 
‘application—Interpretation of Stututes—Interpreta- 
tion of law. - 4 

Abona fide voluntary assignment affords a valid 
cause of action to theassignee to sue his assignor 
and the original debtor or either ofthem in the 
court within whose jurisdiction the assignment is 
made. Reedy. Brown (D, applied, Shivji Ram v. 
-Hemraj (7)and Sew Baran Sawv. Ram Charitra 
Dubey (10), distinguished |p 107, col, 1.] : 
, The expression ‘cause of action" includes every 
‘fact necessary to be proved inorder to enable the 
plaintiff to sustain his action. This definition 
‘applies to a suit filed under s. 20, cl (e), Civil 
Procedure’ Code, on the strength of bona fide 
voluntary assigaments made within the jurisdiction 
‘of thecourtin which the ‘suit is instituted Reed 
.v. Brown (1),- followed. [p. 707, col. 2; p. 708, col. 1] 

It, is a well recognized -rule of construction 
‘that if a Statute upon which a particular con- 
‘struction has been put is re-enacted ipsissimis 
“werbis that’ construction must be considered to 
have the sanction of the Legislature and this ‘rule 
¿applies with greater force when: the provisions 
-of an English Statute have been reproduced by the 
Indian Legislature, It is important that in all 
‘parts of the British ‘Empire “where English Law 
- prevails, the interpretation of that law by ‘the 
_court should be as nearly as possible the same. 
Gokaldas Khataoov. Lachmandas (3), and Joseph 
Trimble v. George Hill (5% referred to. [p. 708, 
4 2 ` ` ki 


An application for leave under s. 20 (b) was made 
with respect tocertain defendants not residing 
within the territorial limits of, the court, after the 
“passing of the judgment on a preliminary issue 
but before the plaint was orderedto be returned 
‘for presentation to the proper court. The lower 
, Court.declined to grant leave on the ground that 
_the application for leave should have been made 
“before he had decided the preliminary issue’ 
Held, thats. 20 (b) was not limited to the ground 
. stated by the lower Oourt and thatthe lower Court 
` had failed to exercise its discretion in the case 
which was afitone forthe exercise of such discre- 
“tion: [p 707, col. L] i ; 
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Mr. Srikishindas H. Lulla, forthe Ap- 
pellant. 

Mr. Suganlal Hassanand, for the Respond- 
ent, : 

Judgment.+Two points arise in 
this appeal. The first is, whether the 
learned Judge below was in error in refus- 
ing leave to the plaintiffs under s.- 20 
el. (b), Civil Procedure Code andthe other 
is, whether he had jurisdiction to enter- 
tain the suit against both sets of defendants 


. even without such leave being granted. 


Now, withregard tothe first question, there 
‘can be no two opinions. The suit was in- 
stituted against two firms, who at one time 
carriedon businessat Duzdap. But long 
before the institution of the suit, both these 
firms had ceased to carry on business there, 
and their partners were carrying on busi- 
nessin different places in British India, 
One of the partners of the first set of defend- 


..ants issaid to have.been carrying on busi- 


nessat Lahore, another at Quetta, a third at 
Delhi and a fourth at Karachi. The second 
residing ab 
Sukkur within the jurisdiction of the trial 
Court. The plaintiff's case was that as 8 
result of certain dealings between the first 
set of defendants and the second set of 
defendants, . the first set of defendants 
the second seb of 
defendants certain sums of money aggre- 
gating Rs. 5,972-5-0. Certain documents 
were relied upon in support of this in- 
debtness,and itis doubtful if these docu- 
ments come within the definition of negoti- 


.able instruments: But the second set of 


defendants who were creditors, and who 
claimed to be entitled to recover this 
amount, executed a regular deed of 
in favour of ` the’ plaint- 
‘iffg transferring to them, all their rights 
against the first set of defendants in the 
amount due to them and this deed‘ was 


executed within the jurisdiction of the trial 


Court. The plaintiffs claimed relief against 
both sets of defendants, or in the -alter- 
native, aguinst such of them as were held 
liable to the plaintiffs. 4 

The plaintiff did not apply for leave under 
‘s. 20 (b), Civil Procedure Code to sue the 
first set of defendants in the Sukkur Court, 
relying upon the caseof Reedv. Brown (1) 
followed by this court in several rulings. 
“A preliminary issue was raised on the 
question of.jurisdiction with regard to de- 
fendants who were not residing within 
the territorial limits of the court, and. for 
reasons which will.be discussed presently 

(1) (1889) 22 QB D128, fhe 


1938 ; 
the learned Judge came to the conclusion 
that he had no jurisdiction to entertain 
the suit as against the first set of defend- 
ants. On that decision being given, an 
. application was made to the learned Judge 
for permission being granted under s. 20, 
cl. (6), Civil Procedure Code. But he 
‘declined to grant it merely on the ground 
that the application for leave should have 
been made before he had decided the pre- 
liminary issue of jurisdiction. After the 
rejection of that application the learned 
Judge ordered that the plaint be returned 
for presentation to the proper court. 

The learned Pleader who appears for 
this first set of defendants has been unable 
to support this décision or to draw our 
attention to any decided case which limits 
‘the discretion of the trial Court to grant 
leave. where.an application for leave is 
made-after the passing of a judgment ona 
preliminary issue, but before the plaint 
ds ordered to be returned for presentation 
to the proper court. In this case, there is 
no question about the learned Judge 
having exercised a discretion which may 
not be lightly interfered with in appeal. 
He has refused to exercise nis discretion 
and it 1s abundantly clear from the facts 
‘of this case that it was a fit case for the 
exercise of such discretion. -` 

The plaintiff could not get any relief 
at Duzdap, as both sets of defendants had 
stopped doing their business at Duzdap 
aad were now residingin British India. It 
was too much to expect ths plaintiff to file 
the suit in any court in British India other 
than the Sukkur Court. So far asthe first 
set of defendants were concerned, they: 
were living in four different places, and’ 
if the plaintiff had filed his suit in a 
place in which one of the first setof defend- 
ants» was residing the other three persons 
constituting the first set of defendants and. 
the second set of defendants would have 
immediately objected to being sued in 
that place. The most convenient -place 
for trial of the suit was therefore, where 
the second set of defendants resided and 
carried on- their business. Under ithe’ 
circumstances, the order passed by the 
learned Judge cannot possibly be maintain- 
ed and must be set aside. The leave 
which has been refused by the learned Judge 


below is now granted to the plaintiff, and. 


the suit is sent back to him. for trial .on 
the remaining issues in the case, it being 
held .by us that in view of leave having- 
been granted by us, the learned Judge has 
jurisdiction to entertain it, In view of 
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what we havesaid above, it is hardly neces- 
sary for us to deal with the. second ques- 
tion. But as that question is of consider- 
able importance and is constantly arising, 
we think it proper to deal with it. The 


‘answer to that question depends upon the 


meaning to be attached to the words 
“where the causeof action wholly or in 
part arises” appearing in s. 20 cl. (e), Civil 
Procedure Code. . a 
The popular meaning of the expression 
“cause of action” is that particular act on 
the part of the defendant which gives 
the plaintiff his cause’ of complaint: 
Jackson v. Spittal (2). But this expression 
bears a different meaning also. In the 
leading case of Reed v. Brown (1), Lord 
Esher, M. R., defined it as ss 
“including every fact necessary to be proved in 
order to enable the plaintiff to sustain his action.” “> 
and Fry, L. J., likewise defiried it as 
meaning “everything, which if not provéd, 
gives the defendant an immediate right to 
judgment.” Which of the two meanings 
should be attached: to this expression 
must necessarily depend upon the true 
construction of the Statute in which: the 
expression is used, The definition given 
in Reed v. Brown (1) has been applied’ in 
‘England to the expression “cause of action” 
arising “wholly or in part” appearing in‘ the 
Mayors Act and County Courts Act. In India 
the same definition appears likewisé to have 
been acceptedand applied in interpreting 
the provisions of s. 12, Letters Patent of 
the Bombay, Calcutta and Madras -High 
Courts which allow a suit being -filed with. 
leave of a High Court where only ‘a part: 
of the cause of auctionhas arisen within. its 
jurisdiction. : a 
‘I had occasion to refer to this definition 
in dealing witha suit filed by the Official! 
Receiver of an insolvent estaté in this 
court under s.20cl. (e), Civil Procedure 
Code, on the ground that as it was necessary- 
for him to prove the vesting of the prop- 
erty in him if *so required, a part. 
of the cause of auction arose within: the. 
jurisdiction of this Court, the- order- 
of adjudication having been passed by. 
this Court. I entertained the suit but: 
observed: . | Ja PES ose ees Na 
“Possibly there is some distinction between ‘the’ 
cissa of a voluntary assignment ofa debt which-is : 
absolute ‘and where the assignce sues in his ‘own - 
name and for hisown’ banefit, and the case of a 
mere vesting of property inan Official Assignee or 
Receiver for the benefit of others".. ~ oi mec Ee 
It is on the -strength of these remarks’ 
_A2) (1870) 5 O P 342; 39 LJ O P 321; 18 WR 162;., 
2LT 755, 
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that the learned Judge below has dis- 
‘tinguished the present case, and has come 
‘to the conclusion that ab the transaction 
‘between the first and thesecond sets of 
defeiidants which forms the main founda- 
tion of the present suit took place at Duzdap, 
the cause of action arose there, and that the 
voluntary assignment by the second set of 
defendants within his territorial limits was 
tiot sufficient to give him jurisdiction against 
the first set of defendants. The question 
has now been fully argued before us, and 
it would appear that the definition in Reed 
v. Brown (1) equally applies to a suit filed 
under s. 20, cl. (c), Civil Procedure Code, on 
the strength ofbona fide voluntary assign- 
ments made within the jurisdiction of the 
court in which the suit is instituted. The 
case of Reed v. Brown (1) is itself a case.of 
a voluntary assignment and such assign- 
ment was held to give jurisdiction to the 
County Court on the ground that a part of 
the cause of action had arisen within its 
jurisdiction. This ruling is referred to as 
‘good law to this day : see Halsbury’s Laws 
of England, Vol. 1, para. 9 (1932 Edition). 
Ins. 17, Civil Procedure Code, 1882, the 
words used were “where the cause of action 
arises.” Difficulties arose as to the inter- 
pretation of these words. It was contend- 
ed, as was done in some of the earlier cases 
decided in England, that this expression 
should receive the popular meaning. But 
that contention does not appear to have 
found favour with the Legislature. By 
Act VII, of 1288 the Legistature added 
Expl. 3 to the section which reads as 
follows : f 
: “In suits arising out of contract, the cause of 
action arises withinthe meaning of this section 
atany of the following places, namely, (i) the 
place where the contract was made ; (ii) the place 
where the contract was to be performed or per- 
formance thereof completed ; (iit) the place where 
in performance of the contract any money to which 
tao suit relates was expressly or impliedly pay- 
able, 

- The above explanation made it abun- 
dantly clear that where’ the cause of action 
.was based upon a contract, a much wider 
meaning was tobe attached to the expres- 
sion “cause of action” than its popular 
meauing. But this explanation was also 
found unsatisfactory and led to dispute. 
The Legislature, therefore, thought it proper 
to substitute in s. 20-of the present Code, 
which corresponds to s. 17 ofthe old Code, 
the words: “where the cause of action 
wholly or in part arises ..........” These 
words are moreor less’ similar to those used 
in. the English. ‘Statutes relating to the 
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jurisdiction of the English County Court 
and the Mayor’sCourtsand in the Letters 
Patent of the Indian High Courts. The 
words used in those Statutes and the Letters 
Patent had received a definite meaning be- 
fore s. 20 (c) was enacted. Now, as said in 
the case of Gokaldas Khataoo v. Lachmandas 
(3), at p. 1e6* : 

“It is awell recognized rule of construction that 
ifa Statute upon which a particular construction has 
been putisre-enacted ivsissimis verbis that cons- 
truction must be considered to have the sanction 
of the Legislature: Mansell v. Reg (4), and this rule 
applies with greater-force when the provisions of 
an English Statute have been reproduced by the 
Indian Legislature” h 

In Joseph Trimble v. Geroge Hi.l (5), at 
p. 345, their Lordships of the Privy Council 
have observed as follows: 

“Their Lordships think the Courtin the Colony 
might will have taken this decision, Diggle v. Higgs (6), 
as -an authoritative construction of the Statute. 
It is the judgment of the Court of Appeal, by which 
all the Courts in England are bound, until a 
contrary determination has been arrived 
at by the House of Lords. Their Lordships. 
think that in Colonies where a like enact« 
ment has been passed by the ee wren the 
Colonial Courts should also govern themselves by 
it . . . It is ofthe utmost importance that in all 
parts of the Empire where English Law prevails. 
the interpretation of that law by the courts should 
be as nearly as possible the same.” 

These observations apply equally to the 
interpretation of the words used incl. (c), 
s. 20, Civil Procedure Code. And I can see 
no reason why a plaintiff who may institute 
a suit in England in a Mayor’s Court ora 
County Court, or in one of the Chartered 
High Courts in India with leave within 
whose jurisdiction the claim sued upon has 
been voluntarily assigned to him, should 
be debarred from instituting a suit under 
5. 20, cl. (c), Civil Procedure Code, in the court 
within whose jurisdiction the claim in suit 
has likewise been voluntarily assigned to 
him. The first case relied upon by the 
learned Pleader for the first set of defend- 
ants in support of his contention is the Full 
Bench case of Shivji Ram v. Hemraj (7). 
That was a case under s, 17 of the old Code, 
and their Lordships distinguished the 
ruling in Raghoo Nath v. Gobind Narain 
(8), (a suit filed by the assignee of a hundi 
on the strength of the assignment in his 


(3) 100 Ind, Cas. £04; AIR 1987 Sind 120; 23 8L 
R 137 (FB). 
jg) 188) 8B & B54 LIMOS; 4 Jur (S 8) 


(5) (1878) 5 A O 312;49L JP O49; 42 L T 103; 
23 W R479. . 


(6) (1849) 2 Ex, D.422. 
(7) 57 P R 1900. 

(8) 22 0 451: 
*Page of 239 LR—[Ed | 
Page of (1878) 5 A. O~[Hd.} 
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favour affording him a partofhis cause of 
action) onthe ground that the words used 


in the Letters Patent were different from - 


those ins.17, Civil Procedure Code. That 
ground is in itself sufficient to show that the 
Punjab case is no authority for Interpreting 
s. 20, cl. (c) of the present Code which 
contains words similar to those used in the 
Letters Patent. The next case relied upon 
is the Jupiter General Insurance Co., Lid. 
v. Abdul Aziz (8). The point at issue in 
that case was different. But certain obser- 
vations are made therein which indicate 
that the dictum in Reed v. Brown (1) should 
not be applied in the interpretation of s. 20, 
cl. (c) and Lentaigne, J., hassaid: 

“Iam of opinion that the meaning of the expres- 
sion ‘cause of action’ in the section in question when 
applied to suits based on contract should be ascertain- 
ed by a consideration of the meaning of the ex- 
pression in the past in the course of the develop- 
ment of such legislation in India and the case law 
thereof, and not by reference to any English decision 
on the construction of any English Statute” 

Assuming for the moment that these 
observations should be] given effect to, the 
decisions of the Courts in India on similar 


words used in the Letters Patent and the . 


history of legislative changes in the pertin- 
ent sections of the old and the new Code, all 

‘lead to the conclusion that the dictum in 
Reed v. Brown (l)applies to s. 20, cl. (c) of the 
present Code. The last case relied upon is 
Sew Baran Saw v. Ram Charitra Dubey (10), 
but that case again is clearly distinguishable. 
In that case the assignee was- not suing 
within the jurisdiction ofthe court in which 
the assignment was made, but he was 
suing in another court altogether, on the 
strength of a covenant made by the assignor 
permitting the assignee to sue in such 
court, That covenant could be of no avail 
against the original debtor. I accordingly 
hold that a bona fide voluntary assignment 
affords a valid cause of action tothe assignee 
to sue his assignor and the original debtor 
or either of them inthe court within whose 
jurisdiction the assignment is made. We 
allow this appeal on the first ground. The 
plaintiff will have his costs from the first set 
of defendants but the second set of defend- 
ants will bear their own costs. 


N. Appeal allowed. 
me 75 Ind. Oas, 433; A I R1924 Rang. 2; 1 R 


(10) 119 Ind, Oas. 295; A L R 1929 Oal. 306; Ind. 
Rul. (1929) Gal. 175. 
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LAHORE HIGH COURT. - 
Miscellaneous First Civil Appeal No. 1256 
, of 1932. 

December 20, 1932. 
Tapp, J., 
BOHORU MAL —Jup@MENT-DEBTOR — 
APPELLANT 
versus 
JAGAN NATH—Decres-HoLpEr— 
RESPONDENT. ; 

Civil Procedure Code (Act V of 1908), 8. 59(1) (2): 
—Discretion of court in cancelling warrant of arrest 
e ia: and attachment,if can be simultaneously 
made. 

‘Under s. 59 (1) of the Code of Oivil Procedure a 
court may cancel a warrant for the arrest of the 
judgment-debtor on the ground of his serious 
illness and under sub-s. 2 where a judgment-debtor 
has been arrested a court may release him if in its 
opinion he is not ina fit state of health to be 
detained -in the civil prison, The adoption of either 
or both courses lies entirely within the discretion 
of the court, 

The argument, that arrest and attachment should 
not be simultaneously made in view of the fact that 
the judgment-debtor owns considerable property and 
is a lambardar and kursinashin, has no force. The 
position ofthe judgment-debtor and his consequent 
ability to meet the decreeimposes an obligation on 
him to discharge it. 

Miscellaneous First Appeal from the 
order of the Senior Subordinate Judge, 
Gurgaon, dated May 11, 1932. i 

Application under s. 47, Civil Procedure 
Code, for cancellation of the warrant of 
arrestin execution proceedings. ; é 

Messrs. Kanshi Nath Aggarwal and 
Nanwa Mal, for the Appellant. > i 

Mr. Duni Chand Gupta, for the Respond- 
ent. 

Judgment.—īIn execution of a decree 
for Rs. 5,000 which the respondent obtained 
against the appellant judgment-debtor in 
September, 1931, the former applied for 
attachment of the property and arrest of 
the judgment-debtor. A warrant of attach- 
ment was issued but was returned urn- 
executed, A warrant of arrest was issued 
on May 9, and on the same day the 
judgment-debtor filed an application alleg- 
ing that he was suffering from asthma 
an | indigestion and praying for the can- 
cellation ofthe warrant. This application 
was rejected by the executing Court which 
left for future decision the question as to 
the fitness of the judgment-debtor to arrest 
and detention in the civil prison. 

Now under s. 59(1) of the Code of Civil 
Procedure a court may cancel a warrant 
for the arrest of the judgment-debtor on the 
ground of his serious illness and under 
sub-s.2 where a judgment-debtor has been 
arrested a court may release him if in its 
opinion he is not in a fil state of health to 
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be detained in the civil prison. The adop- 
.tionof either or both courses lies entirely 
within the discretion of the court and I 
am not prepared to hold ‘that the discre- 
tion in the present case which was obvious- 
ly exercised under sub-s. 1 was wrongly 
exercised. Asthma and indigestion do not, 
in my opinion, constitute a serious illness 
and it is clear that the court refused to 
cancel the warrant of arrest as it was not 
satisfied that the judgment-debtor was 
seriously ill simply because he was suffering 
from asthma and indigestion. The ques- 
tion as to his being in a fit state of health 
to be detained in the civil prison after his 
arrest has been left open by the court. 
Here it may be mentioned that the report 
onthe warrant, of arrest was to the effect 
that the judgment-debtor has concealed 
himself. 

The further contention on behalf of the 
judgment-debtor appellant that arrest and 
attachment should not be simultaneously 
made in view of the fact that the judg- 
ment-debtor owns considerable property 

and is a lambardar and kursinashin has, 
in‘my opinion, no force. The position of 
he judgnrént-debtor and his consequent 
ability to meet the decree imposed an 
obligation on him to discharge it and in 
he circumstances T see no reason for 
interference with the action taken by the 
court below. I therefore, dismiss the appeal 
with costs, 

N,- 


Appeal dismissed. 


ae RANGOON HIGH COURT. 
: Criminal Appeal No. 2803 of 1982. 
- February 6, 1933. 
_. - PAGR, C. J., AND Mya Bu, J. r 
RANGOON ELECTRIC TRAMWAY AND 
; . SUPPLY CO., LTD.— APPELLANTS 
: -  VETSUS i 

: EMPEROR—Obpposirs Party. 

‘Electricity Act (IX of 1910 ,8 47—Electricity Rules 
of 1922, rr: 81, 87, 107—Licensee allowing stay- 
wire on road in unsafe condilitn—Offence—Rule 57, 
scope of applicability—Rules 81 and 387, distinction 
between— Company—Bredch of statutory duty imposed 
ön company— Conviction of agent, if legal. 

` Under the Electricity Act the licensee is not entitled 
by agreement with the consumer to release himself 
from the obligation to see that the lines, appratus and 
works by which electricity is transmitted, so long as 
he retains control of them, are mainteined in a safe 
condition, because this obligation is cast upon him 
not-merely for the benefit of the consumerand the 
licensee, but also for the protection and in the interest 
of the public generally. : Where a licensee allows the 
stay-wire in the road to bein an unsafe state, he fails 
fo perform ‘an obligation imposed upon him under 
ao wat Ge = y at 
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the Electricity Act and is guilty of breach of r. 3. 
and can beconvicted under r. 107 of the Electricity 
Rules framed under the I’lectricity Act. A conviction 
in the alternative under r. 107 and 8. 47 is notin 
accordance with law. Whereadutr is imposed upon 
acompany in such a way that a breach ‘of the duty 
amounts to a disobedience of the law, then, if there. 
is nothing in the statute either expressly or impliedly 
to thecontrary,a breach of the statute is an offence. 
whichcan be visited upon the company. Queen v: 
Tyler International Commercial Co. Ltd (1), Phar-’. 
maceutical Society v. L. P. S. A (2) and The King v. 
Cory Bros.,& Co Ltd, (8), referred to, [p. 712, cols.’ 
: Suya Bu, J.—Rule 37 applies to all electric 
supply lines, and in considering whetker tke case is 
governed by this rule or not, it is unnecessary to de- 
termine whether the line in question is a service- 
line or pot Under this rule the licensee is responsi- 
ble that all electric supply lines under his control, 
even if they are on’a consumer's premises, are main- 
tained ina safeconditior. [p 713,col 1] 

The provisions of r. 31 deal with the point of: 
commencement of supply of energy by the licensee 
to the consumer and not with the question of control 
over an electric line as a matter of fact Rule 3) is 
one of the rules relating to the conditions of supply, 
which isa matter of concern between the licensee 
and the consumer rather than a matter affecting the’ 
public; whereas r. 37 is one of the rules of precaution 
for the safety of the public. [ibid.] : 

< Oriminal Appeal against an order of the 
Western Sub-Divisional Magistrate, Ran-: 
goon, dated August 2, 1932. 

Mr. T. F. R. McDonnell, for the Appel- 
lants. | : 

Mr. E. W. Lambert, for the Crown. . 

Page, C. J—-The appellant company 

has been convicted by the Western Sub- 
Divisional Magistrate of Rangoon in the 
alternative of an offence under r. 107, Elec- 
trical Rules, for committing a breach of 
r. 37 andofan offence under s. 47, Electri- 
city Act, IX of 1910, for committing a breach. 
of cl. 6 (2) of theschedule to the said Act. 
The appellant was sentenced to pay a fine 
of Rs. 51 or in default to suffer seven days’. 
simple imprisonment.. , 
- The material facts can be shortly stated,- 
and are not in dispute. On June 6, 1932,- 
one Yankasami, an Indian cooly, was elec- 
trocuted in a road outside the premises 
known as No. 20, Golden Valley and inthe 
occupation of U Lun. The circumstances 
in which Yankasami met his death are set 
out as followsin the judgment of the W est- 
ern Sub-Divisional Magistrate. 

It appearsthat from the Rangoon Elec- 
tric Tramway and Supply Company's dis- 
tributing mains running along the road 
overhead wires are carried from one of the 
company’s concrete posts to a house occupi- 
ed by U Lun. These wires are supported 
in transit by four wooden posts. . The first ` 
of these is outside U Lun’s compound, on the 


‘side of theyoad, To the post is attached 4 
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stay-wire tied to a wooden peg driven into- 


the ground also on the side of the road. It 
was this stay-wire which the man touched, 
and which caused his death. ee ae 

At an inspection by- Mr. Boldy, Elec- 
trical Engineer, P. W. D., it was 


found that this stay-wire formed part of. 


the electrical circuit. The wire did. not 
stop atthe post to which it was attached 
but continued to all four posts carrying 
the live wire to U Lun's house. At the 
fourth post it was joined to a second 
galvanised iron wire, which supported the 
live wire, from this point on encased 
in lead, tothe house. This casing had not 
been earthed. At two points the current 
from the live-wire had leaked through it 
to the supporting wire, and so tothe above 
stay-wire which thus carried a potential 
charge of 230 volts. If a man standing 
on the ground with his bare feét happened 
to touch this stay-wire with his hands, 
ie charge would -be sufficient to kill 

m. ra 
It is clear that the wire from the company’s 
post to U Lun’s house was nof maintain- 
éd in asafe condition. It is further to be borne 
in mind (1) that the man’ met his death on 
a public road; (2) that the -appellant as 
licensee alone was entitled to’ erect the 
wooden pole and stay-wire on the road 
wherethe cooly was killed; ‘3) that a meter 
was set up by. the appellant in a concrete 
box (with fuses inside underlock and key) 
on the concrete post’ belonging to the 
appellant on the side of the road further 
from U Lun’s premises; (4) that there was 
evidence and for the purpose in hand it 
may be assumed, that the wooden post on 
the road and the electric supply line con- 
necting the concrete post ofthe appellant 
with the wooden post, and thereafter with 
the premises of the consumer, were con- 
structed by U Lun with the consent of the. 
appellant; (5) that the appellant alone was 
entitled and able to render “dead” the. 
electric supply line from the concrete post’ 
until it reached theswitches in the con- 
sumer's house. 


: Now, electricity isa highly dangerous. 


element and its generation and transmis- 
sion, unless carried out with skill and care, 
may cause the death of'any person who 
comes into contact with it. For this reason 
a great responsibility is laid upon persons 
or undertakings like the appellant com- 
pany who are granted a license to generate, 
transmit or supply electricity in any 
particular area. No person other than 
licensees or persons entrusted with powers 
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“by the consumer. 


111 
in that behalf under Part 3 of -the. Act, 
are entitled tocarry,on the business of 
supplying electric energy, and in my opin- 
ion, it is clear thatthe appellant is under 
an obligation to see that theelectric supply 
lines until. they reach the consumer's pre- 
mises and also after they have been carried 
intothe consumer's premises so long as the 
appellant retains control of the current 
thereby transmitted, are maintained in a 
safe condition. The case presentedon be- 
half of the appellant company is simplé 
andclean cut but, in my opinion, it cannot 
be sustained. It is contended that the 
responsibility of the appellant as licensee 
for the maintenance of the electric supply 
lines ina safe condition ends at the meter, 
which under r: 31 is < ' | 
< “the point at which the supply of ‘energy by a 
licensee to a consumer shall ba deemed to com- 
mence,” h 5 
On behalf ofthe appellant it is urged that 
the obligation -of the licensee to protect 
the public from datiger through contact 
with the electric ` current by reason of 
faulty lines or works ceases after the ele: 
ctric energy hasbeen supplied to the con- 
sumer, and that thereafter the responsibility 
for maintaining the lines and work in a 
safe condition falls upon the consumer. ` 


“ The learned Advocate for the appellant 


conceded as he was bound todo,that if a 


consumer required licensee to supply elec- 
tric enargy to the consumer's premises the 
appellant would be compelled to transmit 


- the energy from the distributing main to 


the consumer's premises, though it may 
be asprovided inthe Act, that part of the 
costs of so. doing would have tobe defrayed 
The learned Advocate 
further conceded that for the purpose of 
supplying energy tothe consumer on his 
premises, the appellant, if required to do so . 
by the consumer, would he compelled to 
place “the meter on the consumer's pre- 
mises, indeed, both in the appellant's 
license and the “condition of supply” it is 
so provided. But tha appellant contends that 
if the consumerelecs to takea supply, of 
energy. from the appellant's distributing 
main ab any point outside his premises as 
in the present case and receives the supply- 
through the appellant's meter, and thereafter: 
itis conveyed through a line which has 
been constructed by the consumer and at 
his cost the obligation to keep in a safe 
condition the line and works from the point 
of commencement of supply (i. e, the 
meter)-to the consumer's premises,’ and‘ 
also the -line and works on the consumer's- 


n2 
premises, is cast upon the consumer and 
not on the licensee. 

In my opinion, such a contention cannot 
be accepted, for it] runs ‘counter to what I 
conceiveto be the object and effect of 
the Electricity Act. As I read the pro- 
visions of the Act and the rules made there- 
under the licensee is not entitled by 
agreement withthe consumer to release 
himself from the obligation to see that the 
times, apparatus and works by which 
electricity is transmitted, so long as he 
retains control of them, are maintained in 
a safe condition, because this obligation is 
cast upon him not merely for the benefit 
of the consumer and the licensee but also 
for the protection and inthe interest of the 
public generally. Now, was the defective 
supply line in U Lun’s premises, and the 
dangerous stay-wire in the road outside 
U Lung premises, which were the cause 
of Yankasami’s death under the control 
of the appellant? In myopinion, it cannot 
be doubted that they were. Who could 
render the supply line “dead” and the line 
and stay-wire innocuous? The appellant, 
and no one else. By means of the appar- 
atus enclosed in the concrete meter box the 
supply of current to U Lun the consumer 
was’ not only measured, but controlled. 
Any person other than the licensee or an 
agent or servant of the licensee duly 
authorized under the Act who interfered 
with the meter box would commit 
offence, and in the present case it is 
common ground that the appellant alone 
could render “dead” the supply line bet- 
ween the concrete post on the appellant's 
distributing main and the switches in 
U Lun’s house. 

The evidence of the witnesses for the 
Crown that the death of the cooly was caused 
by the unsafe condition of the supply line 
on U Lun’spremises before it reached the 
heuse, and of the stay-wire of the wooden 
post on the road outside U Lun’s premises, 
is not challenged or disputed; and, in my 
opinion, -the appellant, was guilty ofa 
breach ofr. 37, and ought tc have been 
convicted of an offence under r. 107. It is 
alsoclear to mind that by allowing the 
stay-wire inthe road to be in an unsafe 
condition the appellant failed to perform 
an obligation imposed upon him under the 
Act. A conviction in the alternative under 
r. 107 and s. 47, however, -was not in ac- 
cordance with law, for, in my opinion, the 
present case falls neither under s. 236 nor 
s: 367 (3), Criminal Procedure Code. The 
Magistrate who tried the case has ex- 
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haustively analyzed the material sections 
and rules, but for the purpose of deciding 
ihis appeal it is unnecessary, and I do 
not proposé, to embark upon a general 
discussion of the various sections of the 
Act and the rules made under the Act, 
because in my opinion, justice will be met 
by setting aside the conviction and sentence 
of the appellant in the alternative, and 
convicting the appellant company under 
r. 107 fora breach of r. 37, and sentencing 
the appellant company io pay a fine of 
Rs. 51. The finding that the company was 
guilty “in the person of their agent Mr. 
Kitchen” cannot, of course, be sustained. A 
company is a legal entity, and as pointed 
out by Bowen, L. J., in Queen v. Tylor Inter- 
national Commercial Co., Ltd. (1) at 
p. 592*., 

“where a duty isimposed upon a company in such 
a way that a breach ofthe duty amounts toa dis- 
obedience tothe law, then, if there is nothing in 
the statute either expressly or impliedly to the 
contrary, a breach of the statute is an offence 
which can be visited uyon the company : See also 


Pharmaceutical Society v L P S A. (2), The King 
v. Cory Bros, & Co Lid. (3).” 


The conviction of the appellant of an 
oJence under r. 107, for a breach of 
r. 37 is clearly permissible, but the ap- 
pellant company cannot in law be con- 
victed in the person of an agent who is 
detailed for immolation on its behalf. 
Neither can a company be sentenced to a 
term of imprisonment for the best of all 
reasons, that a company is not endowed 
with a physical body that can be confined, 
In the present appeal, however, the appel- 
lant has refused 10 challenge the correct- 
ness of the conviction on any formal or 


. technical ground, and the appeal has been. 


presented on behalf of the company and. 
upon the footing that it was the company: 
and not iis agent, Mr. Kitchen, who had 
been convicted. The result is that the ecn- 
viction and sentence of the appellant in the 
alternative is set aside; the appellant is 
found guilty of an offence under r. 107, 
Electricity Rules, for committing a 
breach of r. 37, and the appellant is con- 
victed of the said offence and sentenced to 
pay a fine of Re. 51. 

-Mya Bu, J.-I concurin the judgment 
of the learned Chief Justice. I have no 
doubt that the appellant company is guilty 
of anoffence under r. 107 read with r. 37, 

(1) (1891) 2 Q R 588, 

(2) (1886) 5 A O 857; 49 LJ Q B 736; 43 L T 289; 
98 W R957;45 J P 20. 


(3) 0927) 1 K B 810; 96 L J K B791; 136 L T 735; 
28 Cox. O O 346. 


*Page of (1891) 2 Q. B.—[Ed]. SEAN Rares TU, 
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Electricity Rules, 1932. Rule 37 applies 
to allelectric supply lines, and in consider- 
ing whether the case is governed by this 
rule or not, it is unnecessary to determine 
whether the line in question is a service line 
or not. Under this rule the licensee is 
responsible that all electric supply lines 
under his control, even if they are on a con- 
sumer’s premises, are maintained in a safe 
condition. Therefore, the question that 
falls for determination in this appeal with 
reference to r. 37 is whether theline from 
the concrete post outside U Lun’s com- 
pound to hishouse was at the time of the 
fatal accident under the appellant company’s 
control or not. Is is obvious that as a 
matter of fact the line was under the 
control of the appellant company, because 
it was only the company who could make 
the line “dead ” 
electric wire cannot normally be under- 
taken without the risk of bodily injury and, 
therefore, it is impossible to conceive of any 
person other than the company being nor- 
mally in a position to interfere with the 
line in question without reference tothe 
company. 

In my opinion the provisions of r.31 
deal with the point of commencement of 
supply of energy by the licensee to the con- 
sumer and not with the question of control 
over an electric line as a matter of fact. 
Rule 31 is one of the rules relating to the 
conditions of supply which is a matter of 


concern between the licensee and the con- 


sumer. rather than a matter affecting the 
public; whereas r. 37 is one of the rules of 
precaution for the safety of the public. In 
truth and in fact the consumer gets the 
use of the control of the electric current 
only when it reaches his switch and not as 
soon as it passes through the meter,and it 
would be opposed to the real factsto say 
that the line in question was under the con- 
sumer’s control. Iam unable to subscribe 
to the view that the point of measurement 
of the supply, which isa matter affecting 
only thelicensee and the consumer, affects 


the question of control over the supply line. 


with reference to the regulating of respon- 
sibility in a matter of public concern, so as 
in law {to run counter tothe real facts. I 
agree that the conviction and sentence 
passed by the trial Court in the alternative 
should be set aside, and that instead the 
appellant company should be convicted of 
an offence punishable under r. 107 read 
with fr. 37, Electricity Rules, 1932, and 
sentenced to pay a fine of Rs. 51. 
N. Conviction in alternative set aside. 


NANAK SINGH V. TULSI. 


Interference with the live- 


- 15 wrong. 
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- LAHORE HIGH COURT. 
Second Civil Appeal No. 1525 of 1932. 
i March 2, 1933. 


| TAK OHAND, J. 
NANAK SINGH AND ANOTAER —PLAINTIFFS 
: i — APPELLANTS 
VETSUS 
TULSI AND OTAERS— DEFENDANTS — 
RESPONDENTS. 


Civil Procedure Code (Act V of 1903, O XXIII, 
rr. 4,11—Omission to implead representatives of- 
party not necessary to appeal—Defect, if fatal to 


“the hearing of the appeal 


Where no relief was claimed against a party who, 
according to the plaintiffs, was impleaded merely as 
a person who had cullusively helped certain other 
defendants in obtaining wrongful possession : 

Held, that she was not anecessary party to the 
suit, and the omission to implead her representative 
in time, on her death isnotfatalto the hearing of 
the appeal. 

Second Civil Appeal from the order of 
the District Judge, Ludhiana, dated 
June 29,1932, affirming that of the dated 
May 23, 1927. 

Mr. Jhanda Singh, for the Appellants. 

Mr. J. R. Agnihotri, for the Respondents. 

Judgment. — The learned District Judge 
has held that the plaintiffs-appellants’ appeal 
in his court had abated as Musammat 
Santi, defendant No. 4, had died more than 
a year before the hearing of the appeal 
and that her legalrepresentatives had not 
been brought. on the record within the. 
period prescribed by law for the pur- 

ose. 

The plaintiffs-appellants have . preferred 
a second appeal to this court and contend: 
that the order of the learned District Judge 
After examining the record and 
hearing both Counsel I am of opinion that: 
this contention is well-founded and must 
prevail. 


The appellants’ father Jawahri brought 
asuit onthe ground that he was entitled 
to possession on the death of Musammat 
Atri, widow of Ganda, who was a collateral 
of his in thethird degree and that defend- 
ants Nos. 1 and2 who are the maternal 
uncle's sons of Ganda, had taken wrongful 
possession. The rtal dispute,therefore, is bet- 
ween the appellants and defendants Nos. 1 
and 2.Musammat Thakri, defendant No. 3, 
who is the sister of Gonda, and Musammat 
Santi, his daughter, were impleaded as 
pro forma parties, as it was alleged that 
defendants Nos. 1 and 2 had taken wrong- 
ful possession in collusion with , defend- 
ants Nos. 3 and 4as well as defendants ' 
Nos. 5 and 6, who are proprietors in the. 
village.. No relief was claimed against 
Musammat Santi either in the plaint 
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or in the memorandum of appeal in 
the District Court. The defendants pleaded 
inter alia that the plaintiffs were not 
entitled to ‘succeed in the presence of 


_ Musammat Santi, who if the daughter of 


Gonda, andan issue was framed as to 
whether the plaintiffs had no right to 
succeed in the presence of Musammat 
Santi. It was admitted in the trial Court 
and it isno longer disputed before me, 
that Gonda had died on January 10, 
1904, leaving twominor sons Shadi and 
Salig. Shadi died a few days later, on 
January 23, 19014, and Salig died on 
February 18,1904. On Salig’s death his 
mother Musammat Atri succeeded and re- 
mained in possession until her death in 
1926. From these facts it isclear that the 
last male-holder was Salig, and Musammat 
Santi as his sister has got no right to 
succeed in preference to the plaintiffs. 
She cannot claim the status of a 
daughter of Salig's father and thus get 
the property in preference to the collaterals: 
See Hamira v. Ram Singh. (1). Moreover, 
she isnotin possession and according to the 


| plaintiffs, she was impleaded merely as a 


person who had collusively helped defend- 
ants Nos, 1 and2 in obtaining 
possession. She was, therefore, not a neces- 
sary party tothesuit, and the omission of 
her representative from the record is 
not fataltothehearing of the appeal. 

I accept the appeal,set aside the judgment 
of the learned District Judge and remand 
the case to him for re-hearing and deci- 
sion on the merits in accordance with law. 
Court-fee on this appeal will be refunded, 
other costs will be costs in the cause. 

LN, - Appeal dismissed. 

(1) 134 P R 1907 (F B). l 
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MADRAS HIGH COURT. 
Appeal against Appellate Order No. 149 
y . j of 1930. 
April 25, 1933. 
KRISHNAN PANDALAT, J. 
VIRIYALA JAGANATHA RAO— 
PETITIONER — APPELLANT 


. VETSUS 
VIRIYALA NARAYANAMURTY— 
COUNTER-PETITIONER — RESPONDENT. 
Limitation Act (IX of 1908), Sch I, Art. 182 5— 
Application for execution against minor represented 
„by deceased person as guardian—Whether saves limi- 


tation—Civil Procedure Code (Act V of 1908), O 


XXXII, r. 5 (2). 


An application for execution ': gainst miner 


judgment-debtor mentioning therein as his guardian. 
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the person who had been appointed-and was acting 
as guardian but who happened to have died before 
the date of the application is sufficient to furnish a. 
fresh starting point for limitation for the execution 
ofthe decree. Ghulam Hussain v, Narain Singh (1) 
and Puran Mull v. Dilwa (2),followed Samia Pillat 
v. Chockalinga Chettiar (3), referred to. i S 
Appeal against an order of the Court of 
the Subordinate Judge of Cocanada, dated 
January 21, 1930, and made in A. S. No. 
120 of 1929 preferred against the order of 
the Oourt of the DistrictiMunsif, Peddapur, 
dated September 19, 1929 and made in 
O. P. No. 19 of 1929 in O. S.No. 141 of 
1916. 
Mr. Kasturi Seshagiri Rao,for the Appel- 
ant, i 
‘ Mr. V. Govindarajachari, for the Respon- 
ent. 


Judgment.—The sole point in this ap- 
pealis one on which it appears there is no 
direct decision ofthis court and itis whe- 
theranapplication for execution against a 
minor judgment-debtor mentioning therein 
as his guardian the person who had been 
appointed and was acting as guardian but 
who happened to havedied before the date 
of the application, isor is not sufficient to 
furnisha fresh starting point for limitation 
for afurther application. The question has 
been directly decided in the Lahore and 
Patna High Courts, by Ghulam Hussain v. 
Narain Singh (1), and Puran Mull v. 
Dilwa, 72 Ind. Cas. 1003 (2), res: 
pectively in the affirmative. I am 
content tosay that I agree with the view 
of those High Courts and adopt it. There 
is also a decision of our court in Samia: 
Pillai v. Chockalinga Chettiar (3), which 
shows that this view is right. In that case 
it was held that an application for execution. 
against a judgment-debtor who happened 
to have died before the date -of the applica- 
tion bona fide made in the belief that he 
was still alive was a step-in-aid of execu- 
tion, in other words, willfurnish a starting 
point for limitation for a further application. 
If that is the case in respect of the judg- 
ment-debtor himself, much more so is it in 
a case where it is not the judgment-debtor ` 
that is dead but his guardian in respect of 
whom thereis nosuch procedure known to 
law as adding alegal representative. What 
is required to be done is, when the appli- 
cant comes to know of it, that he should 
take steps to furnish the minor judgment- 
debtor witha fresh guardian. But the ap- 

(DL? Ind, Cas. 1107; AT R 1931 Lah 636; 32 PL 
R€35. Ind. Eul. (1931) lah 3. 

(2) 72 Ind. Cas 1003;4P LT 54; AIR 1994 Pat. 


333, 
(3) 17 M76, 
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pellant's learned Advocate relied upon O. 
XXXII, r.5 (2), Civil Procedure Code and 
urged that a petition against a minor with- 
out a proper guardian, which means ‘a 
living guardian, is not ane made in accord- 
ance with law. He is here confusing two 
matters. Itis the case thatan order passed 
against a minor without a guardian pro- 
perly appointed can be discharged under 
that rule, but the point here is whether 
the petition is sufficient for the purpose of 
limitation to afford a fresh starting point, 
and on that point O. XXXII, r. 5, is of no 
assistance whatever. 

The learned Advocate raised another 
point, that it had not been established that 
the petitioner acted bona fide in filing the 
particular petition in this case, namely, the 
fourth execution petition, mentioning a 
dead man as: the guardian. On that point 
it is perfectly clear that the petitioner 
decree-holder was perfectly bona fide as it 
is impossible to assume that any one would 
be so foolish as to filea petition against a 
minor knowing that the guardian on the 
record was dead but still adding his name 
as such, 

The appeal fails and is dismissed with 
costs. 


ACN, Appeal dismissed. 
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LAHORE HIGH COURT. . 
Letters Patent Appeal No, 142 of 1928. 
February 21, 1933. 

SHADI Lat, O. J., AND BROADWAY, J. 
HIRA NAND-— DEORER-HOLDER — 
APPELLANT 

3 TETSUS 
SHAH NAWAZ KHAN AND OTBAERS— 
‘J UDGMENT-DFBTORS RESPONDENTS. 

Civil Procedure Code {Act V of 1908), O. XXI, rr. 15, 
16—Joint decree in favour of brothers—Allotment of 
decree to one brother on partition—Application for 
execution by that brother for his own benefit— Notice 
to other brothers, necessity cf, 

Where a decree passed in favour of three brothers 
wasallotted to one cf them on partition and on his 
applying for execution for his own benefit notice of 
application was sent only to the judgment-debtor: 

Held, that the case fell under O. XXI, r. 16, Civil 
Procedure Code, and not under O. XXI, r. 15, and 
that notice of the application to the otber brothers 
was necessary, but that failure to issue the notice, 
though it affected the validity of the proceedings in 
execution, did not warrant the dismissal of the appli- 
cation for execution. 


Letters Patent Appeal {from the Judg- 
ment of Mr. Justice Johnstone, in Civil 
Appeal No. 2409. of 1927, date June 23, 
1928, affirming that of the District Judge, 
Mianwali, dated June 20, 1927, (reversing 
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that of ihe Senior Suborbinate Judge, 
Mianwali, dated February 4, 1927. 

Mr. Jagan Nath Aggarwal, for the Ap- 
pellant. ; 

Mr. Mohsin Shah, for the Respondents., 

Shadi Lal, ©. J—This appeal arises 
out of proceedings in execution of a money 
decree’ obtained by the appellant Hira 
Nand and his two brothers in July, 1914. . 
It appears that several applications for 
execution were made after that year. but 
they preved infructuous. The last appli- 
cation, with which we are concerned was 
made on` June 12, 1928, by Hira Nand 
withoutimpleading his brothers, and the 
question for determination is whether he 
alone was entitled to apply for the execution, 
of the decree, l 

The court of first instance granted the 
application, but the District Judge on 
appeal dismissed it. The 'judgment of 
the District Judge was affirmed by `a 
Single Judgeof this court, with the result 
that Hira Nand has preferred an appeal 


“under cl. 10 of the Letters Patent. | 


It appears that there was a partition among 
the three brothers in pursuance of which 


the dezree in question was allotted to 
Hira Nand. On December 4, 1925, 


an award was made in respect of the 
partition of the joint property and that 
document shows that the decree “fell to 
the share of Hira Nand. The award was’ 
made a, rule of court, and a: decree was. 
in accordance therewith. The 
parties to the decree aretherefore bound 
by the award. 
Thelearned Counsel for the appellant 
conterds that the application made by his 
client on June 12, 1926, should be 
deemed to be one under O. XXI, r. 15, 
Civil Procedure Code, which allows any 
one or more of joint decree-holders to apply 
for the execution of the whole decree for 
the benefit of them all. A perusal of the 
application, however, leaves no doubt that 
Hira Nand applied for execution for hig 
own benefit, and not for the benefit of 
himself and hisetwo brothers. The case 
does not, therefore, come within the ambit 
of r. 15. The courts below were, therefore, 
justified in holding that the application in 
question is governed by r.16, which pro- 
vides that, where the interest of any deeree- 
holder in a joint decree has been trans- 
ferred by assignment; notice of such 
application shall be given to the transferor 
and the judgment-debtor, and the decree 
shall not beexecuted until the court has 
heard their objections, if any, to ‘the 


-. 


.and the only thing which was 
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execution. Now, in the present case 
notice of the application was given to tHe 
judgment-debtor, but there is no evidence 
on the record to show that any such notice 
was given to the two decree-holders whose 
interests were assigned to the appellant 
in pursuance of the decree which followed 
upon the award. 

The object of the notice is to enable the 
transferor to raise such objections as regards 
the transfer as may be available to him, 
and it is contended by the learned Counsel 
for the appellant that his client’s brothers, 
being bound by the award and the decree, 
never intended, nor were competent, to 
raise any objection to the execution of the 
decree by the appellant alone. Be that as 
it may, it was necessary to comply wilh 
the requirements of the law. But the fai- 


-Iureto give notice to the transferors may 


affect the validity of the proceedings in 
execution, but does not warrant the dis- 
missal of the application. It is to be 
observed that, if the judgment-debtor had 
taken this objectionin the court of first 
instance, the learned Subordinate Judge 
would have issued noticeto,the two decree- 
holders and determined the objections, if 
any, which might have been raised by 
them. The failure to raise the objection at 
the proper time has rendered the subse- 
quent proceedings infructuous, 

The learned District Judge was under a 
misapprehension when he stated that the 
award was made on December 4, 1926, 
after the date of the application iu question 
and this mistake was repeated in the 
judgment of the learned Judge of this 
court. But as pointed out above, the award 
was made, not in 1926, but in 1925, more 
than six months prior to the date of the 
application for execution. 
was, therefore, justified in applying for 
the execution of the whole of the decree, 
necessary 
was togive notice to the other decree- 
holders. This’ requirement of the law, 
though a mere formality in the present 
case, must, however, be cémplied with. 

I would accordingly accept the appeal 
and direct the Subordinate Judge to give 
notice to the transferors in accordance with 
the provisions of O. XXI, çr. 16, Civil 
Procedure Code, and then proceed in 
accordance with law. The parties are 
directed to bear their own costs in all the 
courts 

Broadway, J.—I concur. 

Appeal accepted. 


fk 
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MADRAS HIGH COURT. 

Civil Appeal No. 245 of 1926. 

December 2, 1932. 
REILLY AND CORNISH, JJ. 
SWAMINATHA ODAYAR 
— DEFENDANT— APPELLANT 
versus | 
K. S. NATESA IYER —PLAINTIFE— 
RESPONDENT. ` ; 
Promissory note-—Guardian and minor—Pro-note 


by guardian, whether binds minor—Suit on pro-note’ 
—Recital of original consideration—Nature of suit— 
Guardian ad litem--Power to incur debts for minor 


—Guardian, whether agent. 


Where the cause of action stated in a plaint is a: 


promissory note,a mere recital earlier inthe plaint 
of the history of the promissory note cannot make it 
a suit on the original consideration. 


The factthat a person was appointed a guardian 
ad litem of a minor would not give him a right to 
incur debtg on the minor's behalf, 


A guardian cannot impose a liability upon a minor 
by executing a promissory note on his behalf inas- 
much as, if a promissory note is to effect anything it 
must create an unconditional personal liability. 


A guardian is not an agent of his ward, however 
his guardianship’ arises Ramajagayya v. Jagan- 
nadhan (1) and Venkata Jagannatha (Zemindar of 
Polanaram) v. Venkata Kumara Maharaja of Pitta- 
puram (2), distinguished, Meenakshi Sundaram Chetty 
v. Ranga Ayyangar (3), dissented from. : 


Quere.~Whether it might be possible fora legal 
or legally appointed guardian of a minor regarded 


_ as a separate entity to impose a personal liability on 


himself in that capacity by executing a promissory 
note in that capacity with the result that in that 
capacity he could be made to pay what was due o 
the note from his ward's estate. : 


Civil Appeal against the decree of the 
Court of the Subordinate Judge, Tanjore, 
in O. 5. No. 41 of 1925. 

Messrs. R. Gopalaswamy Ayyangar and 
S. Ramanuja Ayyangar, for the Appel- 
lant. . 

Mr. S. Panchapagesa Sastri, for the Re- 
spondent. i ; 

Reilly, J.—The suit, as I understand it, 
is asuit on a promissory note and upon’ 
nothing else. The cause of action in the 
plaint is stated to be the promissory note, 
Ex. B. The fact that earlier in the plaint- 
some ofthe previous history is recited does 
not affect, so far as I can see, the basis of 
the suit as brought by tae plaintif. The 
opening ‘words of the learned Subordinate 
Judge's judgment make it quite clear that 
he understood this to be a suit upon the 
promissory note; and that is shown also by 
the form of the only issue in the suit:— 
“Ys the plaint promissory note true, sup- 
ported by consideration and binding on 
defendants Nos. 2 to 8?” ae 
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Exhibit B is a promissory note payable 
to order, dated November 27, 1923, and 
executed by defendant No. 1 for himself 
and as guardian of defendant No. 2 in 
renewal of a previous note, Ex. A, dated 
November 13, 1921, by the same parties. 
In Ex. Ait is stated that the purpose for 
which the debt is incurred is “family and 
litigation expenses.” The learned Sub- 
ordinate Judgehas made a decree against 
defendant No. 1 for the whole amount, 
Rs. 17,000 and odd, and against defendant 
No. 2's property for Rs. 2,455 only. De- 
fendant No. 2, who is still a minor, appeals 
against the decree, so far as.it is against 
him. 

Defendant No. 2 is the natural son of 
defendant No. 1 but was adopted by de- 
fendant No. 1's deceased paternal uncle. 
It appears that they belonged to a very 
wealthy family in the Tanjore District, 
their property being worth altogether many 
lakhs, we are told. In respect of that 
family property a partition suit was insti- 
tuted by one of the members of the family 
jn 1919 after disputes about the property 
had been the subject of proceedings in 
Criminal Courts. That partition suit was 
eventually tried by the Subordinate Judge 
of Kumbakonam as O..S. No. 22 of 1924. 
In this suit the learned Subordinate Judge 
has made defendant No. 2 liable for 
Rs. 2,465 because he finds that amount 
shown in Ex. E, a costs list in O. S. No. 22 
of 1924, as the expenses incurred by de- 
fendant No. l and his sons and defendant 
No. 2 and defendant No. 1’s brother in that 
suit. On that basis the learned Subordinate 
Judge has come to the conclusion that it 
is shown that litigation expenses had to be 
incurred on behalf of defendant No. 2 
and to that extent but no further the pro- 
missory note can be held binding on defend- 
ant No. 2’s property. 


` Apart from the fact that, as Mr. Gopala- 
swami Ayyangar for defendant No. 2 re- 
presents, the costs list, Ex. E, relates not 
only to defendant No. 2 but to other parties 
in the partition suit, and, therefere, it does 
not show that the whole of the Rs. 2,455 
had to be incurred as expenses in that suit 


for defendant No. 2, I think there are two | 


sufficient reasons why this appeal must be 
allowed. The first appears to me to be 
really a superfluous reason; and I mention 
it only because it has been the subject of 
considerable argument before us. As Mr. 
Gopalaswami Ayyangar has urged, there is 


no real evidence establishing any necessity 
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for borrowing money from the plaintiff for 
“defendant No. 2. The plaintiff does not 


rely upon any supposed inquiries made by 
him to justify his dlaim; but he sets out 
to prove necessity. Now defendant No. 2 
admittedly had a share, and a very valu- 


“able share, in the large family property I 


have mentioned. But inthe partition suit 
a question was raised whether he had been 
adopted by his great uncle. If he had been 
adopted, as was established in the suit and 
not disputed in appeal, then he was entitled 
to either a fourth or fifth share in the whole 
family property: if he had not been adopt- 
ed, he was still entitled to a very valuable 
share as the son of defendant No. 1. His 
interests had to be guarded in that suit; 
but there is nothing to show that it was 
necessary to borrow money in order to guard 
his interests. It appears that defendant 
No. 1 had been in possession of the very 
valuable family estatcs for at least two 
years before the partition suit was insti- 
tuted; and, when once that suit was insti- 
tuted, a Receiver was appointed, who held 
possession of the whole family property 
during the long history of the suit. ` There 
is- nothing whatever to show that defendant 
No. 2’s interests in the family property 
whatever it was, whether as the adopted 
son of his great uncle or as the son of his 
father, was not quite enough to meet any 
expenses necessary on his account in the 
partition suit. And, after that suit had 
been instituted, there is evidence . to show 
that the parties to the suit drew large 
amounts from the Receiver for their re- . 
spective purposes. There is nothing what- 
ever to show that any expenditure required 
to guard defendant No. 2’s interests in that 
suit could not have been met by money 
obtained from the Receiver, if an applica- 
tion had been’ made to the court for that 
purpose. For the plaintiff it is urged 
defendant No. 1 must have had accounts 
for the period when he was managing the 
family property and those accounts are 
not produced. But quite apart from any 
accounts there is no reason whatever to 
doubt that plenty of money was available 
to guard the interests of defendant No. 2 
before the partition suit was instituted and 
any money necessary for his purposes in 
that suit would no doubt have been readily 
granted by the court, if an application that 
the Receiver should advance money for the 
purpose had been made. It is clear I 
think that the allegation that there was 
necessity to incur any such debts as this 
on the date of Ex. A for any legitimate 
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purpose of defendant No. 2 has not been 
made out. 


Secondly and fundamentally it appears to 
me clear that the plaintiff cannot have any 
remedy on this promissory note against 
defendant No. 2. I may remark that de- 


fendant No. 1 was not the legal or legally 


appointed guardian of defendant No. 2. 
Defendant No. 2 had been adopted by his 
great-uncle, Both his great-uncle and his 
great-uncle’s wife had died; but that would 
not make his natural father, defendant 
No. 1, again his legal guardian. Under the 
Hindu Law the natural guardians of a 
minor are only his parents, and defendant 
No. 1 was legally no longer defendant 
No. 2’s father after defendant No. 2's adop- 
tion. Defendant No. 1 was no more than what 
is often called a de facto guardian, that is 
a person who arrogates to himself the 
charge of a minor’s person or property. In 
the partition suit it appears he was on 


‘record as defendant No. 2's guardian ad 


litem ; but that would give him! no additional 
right to incur debts on defendant No. 2's 
behalf. And, apart from defendant No. 1’s 
actual position in relation to defendant 
No, 2 as de facto guardian or as guardian 
ad litem, how can any guardian impose a 
liability upon a minor by executing a pro- 


missory note on his behalf? If a promissory. 


note is to effect anything, it must create an 
unconditional personal liability. How can 
any guardian impose an unconditional. 
personal liability upon a minor? An agent 
can impose such a liability upon his prin- 
cipal, if his act is in effect the act of his 
principal; but a guardian is not agent of 
his ward, however his guardianship arises. 
Mr. Panchapagesa Sastri has referred usto 
FRamajogayya v. Jagannadhan (1) and 

enkatajagannatha (Zemindar of Polana- 
ram) v. Venkata Kumara, Maharaja of 
Pittapuram (2) as authorities showing that 
a debt incurred on behalf ofa minor for: 
necessary purposes of the minor or a coven- 
ant to pay a debt as incurred can be 
enforced against the minor's property; but 


those cases were not concerned with pro-. 


thissory notes. It is true that the principle 
of those cases has been applied in Meena- 


kshi Sundaram Chetty v. Ranga Ayyangar., 


(3) to a promissory note executed by the 


(1) 49 Ind, Cas. 872; 42 M185; 25M LJ 23;9L 


"W 929: 36 M LJ 29: (1919) M W N 148 (F B). 


. (2) 133 Ind. Cas. 17; 54 M 163; 60 MLJ 56; AIR 
103! Mad. 140; 33L W 95; Ind. Rul. (1932) Mad, 
55, + ; | 


* (8) 139 Ind. Cas 354; 35 LW 327; Ind, Rul, (1132), 


Mad. 672; AIR 1932 Mad. 696, 
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legal guardian of a minorin the nameof a 
minor. But with very great respect I may 
point out that the learned Judges dealt 
with the case on the principles applicable 
to a debt incurred en behalf of a minor 
for necessary purposes without considering 
the special features of a promissory note.. 
An essential feature of a promissory note . 
is that the promise to pay is uncondi; 
tional. And a negotiable instrument is 
intended to be one which can pass from 
hand to hand, bearing its meaning on its 
face, as itself thé basis and evidence of & 
money Claim. Any qualification of the pro- 
mise in a promissory note, such as that it 
isonly tobe enforced against a minor if 
necessity binding on- the minor can be 
shown, is wholly foreign to the idea of a 
negotiable instrument. So far as I can see, 
no guardian can by executing a pro- 
missory note in the name of a minorimposé 
an unconditional personal liability on the 
minor. It is unnecessary now to consider 
whether it might be possible for a legal or 
legally appointed guardian of a minor 
regarded asa separate entity toimpose a 
personal liability on himselfin that capacity 
by executing a promissory note in that 
capacity with the result that in that capacity 
he could be made to pay what -was due on 
the note from his ward'sestate. That ques- 
tion does not arise in this case. Nor is ‘it 
necessary for us to consider whether,if better 
evidence had been produced by the plaint- 
iff, he might have been able in an appropri- 
ate suit to enforce lability against defend- 
ant No. 2’s property for the debt out ‘of 
which this promissory note originally arose. 
This is not such a suit. 

In my opinion the plaintiff can get no 
relief against defendant No.2 in this suit 
upon the promissory note,. Ex. B, and there- 
fore, this appeal should be allowed with 
costs in both courts and the plaintifs 
memorandum of objections should be dis- 
missed with costs, : 
“Cornish, J.—I agree. Plaintiff has 
chosen tosue upon the promissory note and, 
not upon the consideration, and the only. 
liability under the note is the personal 
liability of the lst defendant. If the suit 
had been on the consideration the case 
might have been different. It might then 
have been contended that ifit was shown | 
that the money was borrowed for purposes 
which under the Hindu Law rank as a 
necessity binding on a minor, the plaintiff 
would be entitled to be subrogated tothe 
Ist defendant’s rights against defendant 
No, 2, No necessity has been shown for the ` 
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lst defendant's borrowing the money from’ - 


the plaintiff on behalf of defendant No. 2. 
` Assuming that the lst defendant as guardian 
ad litem wanted money for maintaining the 
“2nd defendant’s claim ‘in the suit, the 
proper person for him to apply to was the 
Receiver in the suit. The estate was a 
rich one, and if money’ was ‘required the 
Receiver could have furnished it to him on 
the directions of the court. The plaintiff 
was not ignorant of this. He says in his 
evidence that a Receiver had been appoint- 
ed in the partition suit and that he was in 
possession of the property. 


AN, Appeal allowed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1879 of 1932. | 
July 11, 1933. ` 
TEK CHAND, J. 
PAL SINGH AND OTHERS— DEFENDANTS 
— APPELLANTS 


VETSUS 
SUNDER SINGH—PLAINTIFF AND OTHERS 


— DFFENDANTS—RESPONDENTS. ` 

Mortgagz—-Prior subsisting. mortgages redeemed by 
invalid mortgage—Effect of. . : 

An alienee must be presumed to have intended 
to have kept alive for his own benefit the prior 
subsisting mortgages which have been redeemed 
by an invalid mortgage. Gokaldas Gopaldas v. 
Puranmal Premsukh Das (1), Ghanaya v. Chajju 
Ram (2) and Bur Singh vy Hazard Singh (3), relied 


on, os 

_» Second CivilAppeal from the decree of 
the District Judge, Gurdaspur, dated 
August 10, 1932, reversing that of the 
Subordinate Judge, Second Class, Gurdas- 
pur, dated February 29, 1932. 

Mr. Muhammad Amin Khan for Mr. S.C. 

Chatterji, for the Appellants. 

: Mr. Charanjiva Lal Aggarwal, for the 
Respondents. 


Judgment,—Plaintiff Sundar Singh and 
his brother Waryam Singh are the recorded 
owners of certain agricultural land which 
was under mortgage with certain persons. 
Proceedings were taken before the revenue 
authorities for the partition of this land 
and the question ofthe validity of certain 
mortgages having been raised,the plaint- 
iff was referred toa Civil Court. He ac- 


cordingly brought a suitin the Court of the - 


‘Subordinate Judge, Second Class, Gurdas- 
pur, for a declaration to the effect that 
he-was the owner of one-half of the land in 
questionand was-entitled to have it parti- 
tioned-and get possession of his share 
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through the Revenue Courts. The suit was 
resisted by the mortgagees. 

The trial Judge dismissed the suit but the 
learned District Judge has passed a decree 
declaring that the plaintiff, as owner of 
one-half of the landin suit, was. entitled 
to claim partition with his brother Waryam 
Singh and that hewas not bound by the 
mortgage effected by Waryam Singh on 


March 24,1915, in favour of ° Kishan 
Singh. 
It appears that on March 24, 1915, 


Waryam Singh, purporting to act for him- 
self and Sundar Singh, executed a mort- 
gage deed in favour of Kishan ‘Singh, 
father of appellants for Rs. 3,000. It is con- 
ceded that Sundar Singh was absent from 
the village at the time ənd Waryam 
Singh had no express orimplied authority 
to effect a mortgage of his share. 
The mortgagees, however, urged that 
Sundar Singh had ratified the transaction 
by an agreement dated March 20, 19164 
The learned District Judge has held this 
document to beunprovedand this finding 
cannot be challenged in second appeal. It 
must, therefore, be taken as settled that 
the mortgage of March 24,1915, is not 
binding as such on the plaintiff. But this 
does not settle the matter. It appears 
from the mortgage deed'and the other evid- 
ence onthe record that a number of prior 
mortgages existed on Sundar Singh’s share 
inthe land, which had been created either 
by hisfather or by Sundar Singh himself, 
These mortgages were redeemed by the 
transaction of March 24,1915, by which 
some other debts of the plaintiffs were also 
paid off. If, therefore the mortgage in 
favour of the appellants is to be taken to be 
invalid, so far as the plaintiff's share in 
the land is concerned, he cannot escape 
liability for the pre-existing encumbrances 
which were a valid charge on his share in 
the land at the time of the mortgage, and he 
must also re-imburse the appellants for the 
other debts paid by them or their father on 
hisbehalf. Underthe rule laid down by. 
their Lordships of the Privy Council in. 
Gokaldas Gopaldas v. Puranmal Premsukh 
Das (1) and followed in this province in 


P O J 543(P O). 
"(2 33 P È 1594. . 
a) 63 Ind, Oas. 760;3 Lah’ 99; AT R1922 Lah, 
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‘redeemed by the invalid mortgage. The 
declaration granted to the plaintiff must, 
therefore, be subject tosthe rider that his 
share is liable tothese prior encumbrances 
and debts. As Counsel are not agreed as to 
the amount of these prior encumbrances 
and debts the case must be sent back to 
the District Judge for determining the 
amount. 

' I accept the appeal, set asidethe judg- 
ment and decree of the learned District 
Judge and remand the case to him for re- 


decision in the light of the foregoing re- 
marks. 

Court-fee on this appeal shall be re- 
funded; other costs shall be costs in the 
cause. 

"ON, . Case remanded. | 
RANGOON HIGH COURT. 


“ Criminal Revision Application No. 510-B 
of 1932. 
February 21, 1933, 
U, J 


AU, J. 
SULTAN AND OTHERS ~ APPLICANTS 
versus 


MA HLA KHIN—Oppositrs Parry. 

| Criminal Procedure Code (Act V of 1898), ss. 436, 
437—Proceedings in trying Magistrate's Court— 
Whether canbe quashed by Sessions Judge—Penal 
Code (Act XLV of 1860), ss. 354, 866, 511. 

The allegations against the accused were that 
they followed a girl in a motor car while she was 
on her way to her work and when they came up to 
her two of them jumped out of the car and while 
they seized her hands, the other attempted to snatch 
her gold chain. On these allegations the trying 
Magistrate held thata case under s. 354, Penal 
Oode, had been made out and he framed a charge 
under that section. -On appeal the Sessions Judge 
held , that a case under s. 366-511 and not one under 
8. 35t had been made out Aczordingly he forward- 
ed the proceedings tothe District Magistrate asking 
him to direct further inquiries by any other Magis- 
trate : 
. Held, that the procedure adopted by the Sessions 
Judge in withdrawing the case from the trying 
Magistrate's file and forwarding itto the District 
Magistrate was tantamount to quashing: the charge, 
and that the Sessions Judge had no power todo so 
under s. 436 of s. 437, Oriminal Procedure 


gan also that a prima facie case under s. 3(6- 
511 had been made out, i 

- Mr. Maung Myint, for the Applicants. 

: Mr. Sein Tun Aung, for the Opposite 
Party. . 

“Judgment.—The five applicants were 
sent up for trial by the Police under s. 354, 
Indian Penal Code, the allegations being 
that onthe morning of October 20, 1931, 
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in 32nd Street, Rangoon,.in a motor car 
‘while she was on her way to her work. 
When they came up to her Sultan and 
Maung Chit jumped out of ihe car. 
Maung Chit seized her hands and Sultan 
attempted to snatch’ the gold chain she 
was wearing. People turning upin res- 
ponse to the girls shouts for help, the 
accused drove off in the car. On these 
‘allegations the trying Magistrate held that 
“in his view a case under s. © 354, Indian 
Penal Code, had been made out against 
the first three applicants, Sultan, Ko Ko 
Gyi and Maung Chit and he framed a 
charge under that section against. them, 
but discharged the other two respondents, 
Pa Toke and Maung Lwin. An application 
for revision of not only the order of dis- 
charge, but also the order framing a charge 
against the first three applicants under 
s. 354, was filed in the Court of the Ses- 


sions Judge, Hanthawaddy. It was con-. 


tended- that on the evidence a prima facie 
case under ss. 366-511 and 354, Indian 
Penal Code, had been- made out. The 
learned Sessions Judge held that in his 
view only a case under ss. 366-511 and 
not unders 354 had been made out. He 


accordingly forwarded the’ proceeding to ` 


the District Magistrate, Rangoon, asking 
him to direct further inquiries by any other 
than the Second Additional Magistrate. 

The present application is for revision 
of the Sessions Judge's order. In my 
view the procedure adopted by the 
learned Sessions Judge, Hanthawaddy, in 
withdrawing the case from the Court of 
the Second Additional Magistrate and 
forwarding it to the District Magistrate, 
Rangoon, is -tantamount to quashing the 
charge. This, in my opinion, the Ses- 
sions Judge has no power to. do under 
s. 436 ors. 437, Criminal Procedure Code. The 
correct procedure would have been to 
submit the caseto the present Court with 
a recommendation to order further in- 
quiries on the lines indicated. As the 
case is now before the present court, jit has 
power to quash the charge that had 
wrongly been framed and order further 
inquiry. It is urged on behalf of the 
applicants that on the evidence as it stands 
no case either under ss. 366-511 or 354, 
Indian Penal Code, has been made out. 
I regret I cannot accept that contention, 
There is the evidence ofthree eye witnes- 
ses who said they saw two of the appli- 
cants trying to drag the girl towards their 


waiting motor car. If their evidence ig 


on 


< 


> 
t 


si 


366-511, Indian Penal 
Code has been made out. Itis true that 
the girl did not say that she was actually 
dragged along by two of the applicants. 
What she said was that one of them 
seized her hands while the other attempted 
to snatch her gold chain. 
apparent discrepancy between her evi- 
dence and that of the three eye-witnesses. 
is such a matter as to militate against 
the, credibility of the story that the object 
of the applicants was to abduct the girl or 
not is a matter for consideration at a 
later date. For these reasons I dismiss 
the application and order a further inquiry 
to be made bya Magistrate other than 
the Second Additional Magistrate, Rangoon. 
N. . Application dismissed. 





MADRAS HIGH COURT. 
Civil Appeal No. 46 of 1927. 

f February 1, 1933. 

CurGENVEN AND SUNDARAM CHETTY, JJ. 
Sri Sti Sri PALAHARI MAHANT 
RAJA RAM DOSS BAVAJI-—Derenpant — 
APPELLANT 
VCTSUS 
Sri Sri Sri GAJAPATHI KRISHNA 
CHENDRA DEO GARU - PLAINTIFF — 
RESPONDENT. 

‘Contract Act (IX of 1872), s. 78, illus .n), (r)— 
Interest Act (XXXII of 1889), s. 2~Interest as 
damages for non-payment of money, when award- 
able—English and Indian Law—Proof of special 

damage, necessity of . 

Under the-Common Law of England where it is 
shown thatthe non payment of money due isitself 
the breach of the coutract and nothing else is prov- 
ed to make outaclaim for compensation for such 
breach, no interast can be awarded in addition to 
the recovery ofthe money withheld. Hut if adequate 
proof is given that by reason of the breach of con- 
tract special loss or damage was sustained for which 
mere re-payment of the amount due under the con- 
tract would not be an adequate compensation but 
the proper measure of damages awardable should 
include a reasonable rate of interest also on account 
of the loss proved to have been sustained, the court 
can award interest as part of the damages either 
under illus (nm) or illus. (r) to s 73 of the Contract 
Act without infringing the rule of the Common Law 
or the Interest Act |p. 725, col, 1.] 

Per Curgenven, J—There is no justification for 
the view that while interest as damages for the 
non-payment ofa debtor other sum due under 
contract may not be awardable under s 73; it is 
otherwise when the interest is claimed upon a prin- 
cipal sum due as damages, and as component part 
of those damages: |p. 722, col. 1.] 

{Case law discussed || f 
‘ Appeal against the decree of the Court 
of the Subordinate Judge, Berhampore, in 
Original Suit No. 47 of 1925. 
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Whether this. 


pd 
and H: Sur- 


Mr. B. Jagannadha Doss,’ for the Res-. 
pondent. ; 

Curgenven, J.—The defendant, the, 
mahant of Balaga Mutt, holds a usufructuary 
mortgage over a part of the Nandigam 
Estate, of which the plaintiff is zemindar. 
The mortgage deed provides that the mort- 
gagee shall pay annually a sum of Rs. 2,000 
towards the peishcush, and the land cess 
due upon the portion mortgaged. The 
defendant defaulted in making these pay- 
ments for Faslis 1330 and 1331, so that 
the plaintiff was himself compelled to pay’ 
them. To recover as damages the amounts 
so paid he has filed two successive suits. 
That out of which this appeal arises is 
the second and relates to part of the 
payment for Fasli 1330 and the whole of 
the payment for Fasli 1331. The defend- 
ant raised various defences, the chief 
defence pressed at the trial being that the 
mortgage was not binding upon the Mutt. 
This was decided against him, and has 
been abandoned on appeal. The points 
taken before us are, firstly, that the 
interest which the lower Court awarded 
upon the amounts paid, from dates of 
payment up to suit, is inadmissible; secondly, 
that no proof has been adduced that the 
amount claimed as land cess paid for 
Fasli 1331 is correct; thirdly, that sub-' 
sequent interest has been calculated not 
only upon the principal amount due but also 
upon the preesuit interest. 

Dealing first with the question whether 
interest up to suit is admissible, it cannot 
seriously be contended that the Interest 
Act (XXXII of 1839) empowers the court 
to award it. The amount claimed as 
damages is neither a debt nor a sum 
certain payable by virtue of a written 
instrument at a certain time, since the 
occasion for its payment only arose upon 
a breach of the terms of the mortgage 
bond, and upon the plaintiff making good 
the defendant's default. Nor, to satisfy 
the second stipulation of the Act, has any 
proof of a written demand of payment 
been given. Some legal basis other than 
the Act furnishes must, therefore, be found 
if the claim isto be admitted. , 

We are asked tohold that, independently 
of the Interest Act, interest is payable as 
damages under ss. 73 of the Contract 
Act. The Act itself closes with a proviso 
‘that interest shall be payable in all cases 
in which it is now payable by law’; and 
8, 73, it issaid, suppliesthe legal provision 
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necessary. Before referring to authority on 
this point it is, I think, necessary to 
clear up an aspect of the matter which 
in the present case has led to attempts to 
distinguish certain cases, English as well 
as Indiun, which are not in my view 
distinguishable. The proposition is advanced 
that, while interest as damages for the 
non-payment of a debt or other sum due 
under contract may not be awardable 
under s. 73, it isotherwise when the interest 
is claimed upon a principal sum due as 
damages, and as a component part of 
those damages. It is urged that s. 73 
empowers the court to make such an award 
because it, is no more than part of the 
compensation for loss or damage which 
naturally arose from such breach; and 
there is nothing in the section itself to 
exclude the award of damages in this shape. 
Indeed, illustrations (n) and (r) to the 
section expressly contemplate the award of 
such interest. Leaving aside fcr a moment 
the question of the effect of these illus- 
trations a little consideration will, I think, 
show that whatever be the nature of the 
obligation to pay the principal sum, whe- 
ther, for example, it originatesin contract 
or in tort, interest can only be claimed 
upon it as damages for the reason that 
payment of it has been improperly 
withheld. In the present instance, so soon 
as the plaintiff had paid to Government 
the sums in the payment of which the 
defendant had defaulted, he became entitl- 
ed to be reimbursed by them in the shape 
of damages. Those sums, and those alone, 
were the measure of the damages due for 
the breach; and if any interest upon them 
was payable it could only be because the 
defendant had further defaulted in promptly 
compensating the plaintiff for the loss 
occasioned by the breach, in other words 
hani improperly withheld money due to be 
aid. i 
3 If this be sound reasoning, the case: is 
no more than a particular instance of the 
general class of claims to interest as damages 
for the non-payment of a° pecuniary obliga- 
tion, and cases which decide the general 
question, even although the principal 
subject-matter of them may not be a claim 
to damages, are not really distinguishable. 
That upon this question the 
country is substantially the same as in 
England is not disputed. Our Interest 
Act reproduces Lord Tenderden's Act, 
and s. 73 of the Contract Act is based upon 
the Common Law. Accordingly the judg- 
ment of the House of Lords in London, 
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Chatham and Dover Railway Co. v. South 
Eastern Railway Co. (1), which had the 
effect of settling what the English Law 
was, may be accepted, as indeed it has 
been accepted, as equally a guide to the 
law of India upon this point. In an 
earlier English case, Best, C. J., had said: 

“However a debt is contracted, if it hes been 
wrongfully withheld by the defendant after the 
plaintiff has endeavoured to obtain payment of it, 
the jury may give interest in the shape of damages 
for the unjust detention of the money”. This, as’ 
Lord Herschell, L O., says, “is a very clear expres- 
sion of principle ana a rule sufficiently definite”; 
and he proceeds to make it equally clear 
that upon such broad grounds interest is. 
not awardable. 

The earliest case of this court, and one 
which deals with the matter upon these 
lines, is Kisara Rukkumma Rao v. Cripati 
Viyana Dikshatulu (2). It is enough, 
however, to go back only so far as 
Kamalammal v. Peeru Meera Levvai 
Rowthen (3), a case in which the above- 
cited judgment of the House of Lords was 
followed. The learned Judges then consider 
the effect of s. 73 of the Contract Act, 
coupied with illustration (n), and point 
out the conflict which would arise if the 
seclion were held to allow the award of 
interest not admissible under the Interest 
Act. Iftheproviso to the single section of 
that Act—‘provided that interest shall be 
payable in all cases in which it is now 
payable by law’—enabled so all embracing 
an application of s: 73, the Act would 
become a superfluity. This case was fol-, 
lowed in Subramania Aiyar v. Subramania 
Aiyar (4). The course which decisions 
have since taken in this court has been 
traced quite recently by Venkatasubba 
Rao and Madhavan Nair, JJ., in Nanchappa: 
Kounden v. Vatasari Ittichathara’ Man- 
nadiar (5) and it can now be said, J think, 
that the departure from the generally 
accepted position marked by Abdul Gaffur 
Rowther v. Hamida Bivi Ammal (6), which 
went beyond the English Law and awarded 
interest upon broad equitable principles, 
(a case which I myself followed in Krishna 
Namboodripad v. Komath Ambu Kurup 
(7), has since been definitely disapproved. 
ae A O 429; 583 P 36;69 L T 637; 63 LJ 


Q)1MHOR 339. 

13) 20 M 481; 7 M LJ 263 

(4) 31 M250; 18 M L J 245. 

(5) 127 Ind. Oas. 630; 3L L W 655; (1930) M WN 
438: 53 M 549; AIR 1930 Mad. 727; 59 MLJ 
358: Ind. Rul (1930) Mad. 1014. 

(6) 52 Ind. Cas. 505: 42 M 661; 25 M LT 242; 36 
M L J 456; (1919) M W N 484. < 

(7) 98 Ind. Oas. 802: A IR 1927 Mad. 59; 24L W ` 
567; 51M L J 633; (1926) M W N 657 
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Indeed, but a short time later Sir John 
Wallis, C. J., in Raja of Pittapur v. 
Pallamraju (8), reaffirmed the earlier cases 
Kisara Rukkumma Rao v. Crepti Viyana 
Likshatulu (2), and Kamalammalv. Peeru 
Meera Levvai Rowthen (3), basing himself 
upon the law as it had been settled in 
England, that at Common Law interest 
could not be given as damages for the 
non-payment of debts. This too forms the 
basis of the Privy Council's decision in 
Main Electric Power Co., Lid. v. Hart (9), 
a case from New Burnswick but subject 
to substantially identical provisions of 
law. The equitable jurisdiction of the 
court, it was found, was not involved, and 
the parties were left to their remedies at 
law. 


Reference may now be made to two 
cases of this court which relate to damages 
for breach of contract and are, therefore, 
more directlyin point. Buddu Sanyastraju 
v. Ketra Ramamurti 21 Ind. Cas. 543 
(10), was an ordinary case of failure to 
deliver goods according to contiact, and 
the question arose whether interest could 
be allowed upon the damages assessed. 
It was held that interest was not allow- 
able upon unliquidated damages. 
Tyabji, J., notices the argument 
which has been advanced before us, that 
the court ought to have the power to place 
the aggrieved party inthe position he would 
have enjoyed if the contract had been ful- 
filled but he felt constrained by the weight of 
authority against allowing.a remedy of this 
kind. He qualifies his acceptance of the 
general position by adding that, if the 
plaintiff had alleged and proved that hav- 
ing been deprived of the use of the money 
he had suffered loss, there might have been 
less difficulty in his recovering damages 
for the loss so caused. As similar view 
had been taken in Soorja Narain v. Pratap 
Narain (11) and a cognate exception is to 
be found in English Law,—where the plaint- 
iff’s money has been used and interest made 
upon it (21 Halsbury’s Laws of England, 
p. 40). But without such proof a claim 
to interest is unsustainable. The other 
case in which a claim to interest on un- 
liquidated. damages was disallowed is Kav- 
uta Purnanandam v. Lakshminarasimha- 


(8) 60 Ind. Cas. 333; 40 m L J 18; A I R1921 
Mad. 76; 12 L W 587: (1920) M W N 717. 

(9) 119 Ind Cas 615; 57 M L J 652; A IR 1929 
P O 185; 30 LW 153; Ind. Rul. (1929) P O 319; 
(1929) A L -I 1065; (1929) M W.N 862 (P O).. 

(0) 21 Ind Cas 543; (1913) M W N 874. 

(11) 26 O 955 at pp. 964 & 965, 
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charyulu 26 Ind, Cas. 429 (12). The res- 
pondent herehas attempted to argue that, 
because the principal amount of the damag- 
es cannot, from the nature of the case, be 
in question, the damages are not unliqui- 
dated but liquidaved. This is to miscon- 
ceive the meaning of ‘liquidated damages’ 
aterm not usedinthe Contract Act but em- 
ployed to denote a sum named in the con- 
tract as the amount to be paid in case of a 
breach. Section 74 deals with such a case, 
while s.73 relates to a contract the damages 
for the breach of which are unliquidated; 
and the only effect of holding that we are 
here dealing with a question of liquidated 
damages would be totake the case out of 
8.73. It may be that no two opinions are 
possible as to.the amount of the damages 
due, but it is not possible to find a distinc- 
tion upon the relative case and certainty 
with whichthe quantum of damages is as- 
certainable. Accordingly Ican discover no 
grounds for ditlerentiating between a case 
like the present and any other case of breach 
of contract. It is equally true ofall that an 
interval must elapse between the date upon 
which loss occasioned by the breach accrues 
to the plaintiff and the date upon which 
he receives compensation for thatloss and 
thatin the meanwhile he is out of pocket. 
Unless hecan resortto seme positive provi- 
sion of law, such as the Interest Act, that 
circumstance cannot as the law at present 
stands be met by the award of interest. 

In the Full Bench case Kandappa Muda- 
liar v. Muthuswami Ayyar (13), it was de- 
cided that a person who sues to recover an 
advance madeforthe supply of goods, the 
contract being broken, is not entitled to 
interest upon the amount of advance. Of 
the three learned Judges who took part in 
that decision, Coutts-Trotter, O. J., and 
Beasley, J., (as he then was) held as above, 
while Ramesam, J. dissented. The last 
named learned Judge took the view that 
London, Chathan and Dover Railway Co. v. 
South Eastern Railway Co. (1) was not 
against therespondeht (who claimed inter- 
est) because the case ‘related to sums recover- 
ed in performance of contract and was there- 
fore covered by the Act’,i. e. Lord Ten- 
derden’s Act. His view seems to have been 
that while in cases ‘covered by the Act’, 
which I take to mean cases of the class—- 
based on contract—to which alone the Act 
applies, the test of admissibility of interest 
is of one kind, it is otherwise with cases 


(12) 26 Ind. Oas, 429. 
(13) 99 Ind. Oas. 609; 50 M94; 24 L W 782; 52 
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not ‘covered by the Act’, e. g.a case of 
damages. It seems to me that this is a 
distinction somewhat difficult to maintain. 
It will beagreed that interest claimed as 
damages is claimed quite independently of 
the Act. That it was so claimed in the 
House of Lords case is shown bythe fol- 
‘lowing passage in Lord Herschell’s judg- 
ment (p. 4374) : 

“But, my Lords, the appellants contended that even 
although they might not under the terms of Lord 
Tenderden's Act be entitled to interest, yet interest 


might be given by way of damages in respect of the 
wrongful detention of the debt.” 


The Full Bench.may be takento have 
decided the significance of ihe illus. (n) and 
illus. (r) to s, 73—that they mean no more 
than that interest, if otherwise payable, will 
be a proper component of the damages. 
This had been previously so held in 
Kamalammalv. Peeru Meera Lavrai Row- 
then (3). (See Pollock and Mulla’s Contract 
Act, 6th Edn., p. 430). 

I conclude accordingly that the interest 
up to suit awarded by the Court below 
must be disallowed. 

Upon this finding the third point taken 
for the appellant does not arise. There 
remains the question of the correct amount 
of land cess to be charged to him for Fasli 
1331. According tothe statement filed with 
the plaint, the amount claimed was 
Rs, 1,530 15-4. The lower Court has found 
(para. 12) that only halfthe amount of land 
cess due upon the mortgaged area minus 
Rs. 16 was payable by the defendant and 
so far there is no dispute. But most un- 
fortunately for the plaintiff, no proof what- 
éver was given of the correctness of the 
plaint figure, and no admission of it was 
obtained from the defendant. We cannot 
therefore, confirm the decree in this respect, 
nor do we find any justification for remand- 
ing the suil to have this omission supplied. 
The only course is to accept the figure 
which the defendant admits to be his 

share, viz., Rs. 4584-6, substituting this for 
the figure Rs. 749-7-8 found by the lower 
Court. The result of this, and of the dis- 
allowance of interest, wil] be that the sum 
of Rs. 4,633-9-0 named in the decree 
will be replaced by the sum of 
Rs, 3,659-4-6, with consequential altera- 
tions in subsequent interest and costs. The 
parties will payand receive proportionate 
costs of appeal. 

Sundaram Chetty, J.- I agree and 
wish to state briefly what I have got to 

say on the somewhat difficult question 
. relating to the award of interest in this 
*Page of (1893) A. OC —[#d,j 
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case. The Interest Act XXXII of 1839 
provides for the award of interest in 
certain categories of cases, viz., claims 
relating to debts or sums certain, payable 
ata certain time or otherwise if they are 
payable by virtue of some written instru- 
ment ata certaintime, but if no time is 
fixed for payment in the instrument, 
interest can be awarded only when a de- 
mand in writing giving notice to the debt- 
or that interest would be claimed has 
been given in which case interest will run 
only from the date of such demand. The 
proviso to this section exempts from the 
operation of this Act, all casesin which 
interest is made payable by law. It ia 
clear, that in respect of claims coming 
within the scope of the Act, interest can be 
awarded, if the conditions therein preser1b- 
ed are satisfied, and there is no need to 
prove actual loss or damages. The court 
is enabled to award interest in such cases 
on the strength of this statutory provisions. 
In the category of cases specified in the 
Act, no interest can be awarded, if the 
requirements laid down in the Act are 
not complied with. Otherwise, it would 
be an infringement of the provisions of 
this Act. What about claims not coming 
within the scope of the Actitself ? Claims 
for damages on account of breach of con- 
tract, are dealt with by s. 73 of the Contract 
Act and a number of illustrations are given 
‘For the purpose of the present case, illus- 
trations (n) and (r) arerelevant. As held in 
Kamalammal v. Peeru Meera Lavvai Row- 
then :3) this later enactment cannot be 
taken to have impliedly repealed the In- 
terest Act. The following observation at 
p. 483* is important, In fact there 15 no real 
conflict between the two, since effect may 
well be given to s, 73, by holding that 
the award of interesit, as compensation 
contemplated by that section, hasreference 
to cases in which such award can be 
made without infringing the provisions of . 
the other Act. The claim dealt with by 
the learned Judges appears to be one 
coming within the scope of the Interest 
Act, and no interest can be awarded as the 
requirements of that Act have not been ful- 
- filled. The decision in Kamalamma v. Peery 
Meera Levvai Rowthen (3) hasbeen follow- 
ed in a series of later decisions of this High 
Court. The question is, whether in respect of 
claims not covered by the Interest Act, 
the court can award interest by way of 
damages under s. 73 of the Contract Act 
as component of the compensation to be 
“Page of 20 M—[Hd.] 
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fixed for the loss caused tothe plaintiff by 
-reason of the breach of a contract. Sec- 
‘tion 73, being declaratory of the English 
Common Law asto damages, this section 
cannot be deemed to abrogate ` the rule 
of common law in the award of damages. 
: Under the Common Law, which is now well 
settled in England, interest cannot be 
awarded as damages for the mere wrong- 
-ful detention of money. I take this to 
mean that where it is shown that the non- 
payment of money due is itself the breach 
of contract, and nothing else is proved 
to make out the claim for compensation 
for such breach, no interest can be awarded 
.in addition to the recovery of the money 
withheld. But if adequate proof is given, 
that by reason of the breach of contract, 
special loss or damage was sustained by 
the plaintiff, for which the mere repay- 
ment of the amount due under the contract 
would not be an adequate compensation, 
.but the proper measure of damages award- 
able, should include a reasonable rate of 
interest also on account ofthe loss proved 
to have been sustained, I think the court 
can award interest as part of the damag- 
es, either under illus (n) or illus. 
(r) to s. 73. the awarding of in- 
terest is deemed to be giving’a remote 
damage, then such a relief will not be given 
under s. 73. But if the court should find 
that in the special circumstances of a 
case, adequate compensation for the loss 
caused by the breach of contract, should 
include acertain rate of interest as its 
component, and the claim is not one 
coming under the category of cases speci- 
fied inthe Interest Act, effect may be given 
to illustration (n) or (r) of s. 73, without 
infringing the rule of Common Law or the 
Interest Act. The observations of Banerjee 
dJ., in Soorja Narain v. Pratap Narain (11) 
bring out the aspect clearly. I am of 
opinion, that on such special proof of loss 
or damage interest can be awarded as a 
component part of compensation payable 
for the breach of contract, when the claim 
is one outside the category of claims men- 
tioned in the Interest Act. 

In the present case, it can be stated that 
the claim is notone coming within the 
purview of the Interest Act, but no proof 
of special loss or damage as required by 
s.73 for awarding interest as damages. 
is adduced. : 

I am, therefore, of opinion that no interest 
prior to suitis awardable. I agree with my 
learned brother in the order proposed by him. 
i AN, 


SEDH MAL V. MURLI DHAR-SALIG RAM. 


Order accordingly. : 
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LAHORE HIGH COURT. 
First Civil Appeal No. 868 of 1980. 
March 15, 1933. 
TEK OHAND AND COLDSTREANM, JJ. 
SEDH MAL—Derenpant— 
APPELLANT i 


VETSUS 
Frem MURLI DHAR-SALIG RAM 
PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXVII, 
r. $—Sui= on hundis—Hundis not without considera- 
tion on aey ondani = own showing--Leave to defend 
suit, if to be granted—Interest—Hundis not carrying 
interest—Future interest, if can be ‘awarded. 

Where in a suit on hundis, on the -defendant's 
own showing, the hundis were no’ without consider- 
ation, he should not be given leave to defend the 
aa under O. XXXVII, r. 3, Civil Procedure 

ode. 

In a sviton hundis when the hundis do notcarry 
interest, the court exercises its discretionin a sound 


‘and judicial manner in not allowing future interest. 


First Civil Appeal from the decree of the 
Senior Subordinate Judge, Delhi, dated 
February 4, 1930. 

Messrs. Shamair” Chand and Krishan 


‘Swarup, for the Appellant. 


Messrs. Gauri Shankar and Kirpa Ram 
Bajaj, for the Respondents. 


Tek Chand, J.—The plaintiff brought a 
suit under O. XX XVII, r. 3, Code of Civil 
Procedure, to recover Rs. 7,600 on foot of four 
hundis which had been drawn by the 
defendant in favour of the plaintiff on 
May 30, 1929 and which were payable on 
different dates. The amount secured on 
the hundis did not carry any interest. 

The defendant applied under r. 3 of 
O. XXXVII, for leave to appear and 
defend the suiton the merits. The learned 
Subordinate Judge refused this prayer and 
has passed a decree for Rs. 7,600 in 
favour of the plaintiff against the defendant. 
From this decree the defendant has pre- 
ferred a first appeal in this court and the 
only ground urged is that in the circum- 
stances of the case leave to defend should 
have been granted to him. The plaintiff 
has filed a cross-appeal urging that the 
lower Court should have allowed him 
future interest from the date of the suit 
till realisation of the amount decreed. 

The defendant admitted the execution of 
the hundis and in the application which he 
presented under r. 3 he stated that there 
were dealingsof sale and purchase of grain 
between the parties and that on May 
30, 1929, the plaintiff represented to him 
that on going into the accounts, Rs. 7,600 
was due by him to the plaintiff and as 
he had not got sufficient cash at the] time, 
he executed the hundis in question, He 
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accordingly pleaded that the hundis were 
‘fictitious’ and that he had not received 
any cash consideration therefor. He also 
urged that the suit was incompetent as 
the defendant himself had brought a suit 
for rendition of accounts against the plaint- 
iff which was pending atthe time in the 
court of another Subordinate Judge at 
Delhi. Along with this he filed a copy of 
the plaint in the suit for rendition of 
accounts which he had instituted against 
the plaintiff. Itis admitted in para. 9 of 
that plaint, that it was agreed between 
the parties that the present defendant 
should draw up hundis for Rs. 7,600 in 
` favour of the present plaintiff and that 
the amount should be credited to his 
account. The plaintiff in his replication 
‘stated that he had given credit to the 
defendant for Rs. 7,600 in the account. 

It will thus appear that on the defendant's 
own showing the hundis were not without 
consideration and that his application did 
not fall within. the purview of r. 3 of 

` O. XXXVII. : 

In my opinion, the lower Court was justi- 
fied in refusing to grant the defendant 
leave to defend the suit. I have no doubt 
that the suit has been properly decreed 
and that the defendant's appeal is without 
force, and must be dismissed with costs. 
` As stated already, the hundisin question 
did not carry interest. In these circum- 
stances the learned Subordinate Judge 
uppears tohave exercised his discretion 
in a sound and judicial manner in not 
vllowing future interest. The cross-appeal 
by the plaintiff also fails and must be 
dismissed with costs. | 

Coldstream, J.—I agree. 

N. 7: Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 648 
of 1932. 
December 23, 1932. 
BAJPAT, J. 
MOHAMMAD HASHIM— APPLICANT 


; VETSUS 
NOTIFIED AREA, MOGHAL SARAI 
—Opposite Party, 

Criminal Procedure Code (Act V of 1898), s 435— 
Failure to go in revision to lower Appellate Court— 
Whether bars entertaining of application by High 
Court—- Practice. : 

The practice of the Allahabad High Court is to 
refuse to entertain an application | in revision 
when the applicant has not gone in revision either 

fo thé Sessions Judge or to the District Magistrate. 


MOHAMMAD HASHIM V. NOTIFIED AREA, MOGHAL SARAT. 
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An application in revisionto the lower Court is 
an essential step inthe procedure and failure 
un the part of the applicant in this respect operates 
as a bar tothe application being entertained by 
the High Court. Sharif Ahmad v. Qabul Singh 
(1). relied on. 

Mr. Mansur Alam, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Order.—This is an application in revis- 
ion against an appellate orderof a Magist- 
rate confirming the conviction and sentence 
passed upon the applicant bya Special 
Magistrate of the Third Class. “A prelimi- 
nary objection has been taken that this 
court is precluded from entertaining the 
present application by reason of the uni- 
form practice ofthis High Court refusing 
to entertain an application in revision 
where the applicant has not gone in revision 
eitner tothe Sessions Judge or to the Dist- 
rict Magistrate. There can be no doubt 
that in this court there has grown a 
practice thatan application in revision to 
the lower Court isan essential step in the 
procedure, and failure on the part of the 
applicant in this respect operates asa bar 
to the application being entertained by 
this court. This was laid down in the case 
of Sharif Ahmad v. Qabul Singh (1). That 
case purported to follow and approve of 
the case of Emperorv. Mansur Hussain (2). 
The applicant, however, argues. that in the 
present case there has been an appeal toa 
Magistrate competent to entertain the ap- 
peal and the principle underlying the 
practice has, therefore, been followed. But 
I find that inthe case of Nathe Singh v. 
Emperor (3) Kendall, J., refused'to entertain 
an application because the applicant had 
not gone in revision to the Sessions Judge, 
even though there had been an appeal to the 
District Magistrate. 

In another case Sukhraj Singh v. Emperor 
(4) Kendall, J., once more refused to enter- 
tain an application in revision although 
there had been an appeal to the District 
Magistrate, and pointed out that the 
objects of laying down the said rule of 
practice were,in the first place, to prevent 
the time of the High Court from being wast- 
ed by frivolous or unsustainable applica- 
tions; and, secondly, to obtain an expression 


(1) 63 Ind. Cas.$75; AIR 1921 All: 30; 22 Or. L. 
J 715; 43 A 497; 19 A L J 425; SU PLR(A) 


77 
(2) 50 Ind. Cas. 827; AI R 1919 All. 258; 20 Cr. 
LJ 347341 A587; 1UP L R(A) 45; 17 A LJ 


800. 

(3: 102 Ind. Cas. 352; AIR 1927 All. 829; L R 8 
A 67 Cr- TAI Or. R438; 28 Or.L J 5H, 

(4) N 1 Ind. Oas (03: AIR 1927 All, 834; LR 8 
A 36; Or; 28 Or L J 475. 
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of opinion bya court of superior jurisdic- 
tion, such as that of the Sessions Juge or 
the District Magistrate, in case the matter 
should eventually come before the High 
Court, He alsosaid that the latter object 
could not be attained by an appeal to the 
District Magistrate as well as it could by 
an application in revision, for the latter 
should and generally does cover different 
grounds from an appeal. It has, however, 
been argued before me that in Mansur 
Husain’s case (2), Piggot, J., held that an 
order of admission made by a Judge of 
the High Court under cl. (1), s. 435, Ori- 
minal Procedure Code, though passed ex 
parte, will be sufficient to take the case out 
of the operation of such rule of practice. 
This dictum of the learned Single Judge 
was not followed in effect in the three cases 
which I have mentioned before, at least in 
the two cases decided by Kendall, J. I am 
of the opinion that the salutary effect of 
the rule would toa great extent be reduced 
if the dictum of Piggot, J., be followed. I 
am, therefore, of the opinion that I 
am precluded from entertaining the present 
pplication at this stage, and I dismiss 
it. 4 

N. Application dismissed. 





LAHORE HIGH COURT. 
First Civil Appeal No. 465 of 1930.. 
i March 16, 1933. 
DALIP SINGH AND AGHA Haipar, JJ. 
KARTAR SINGH— PETITIONER — 
APPELLANT 
Versus 
SHIROMANI GURDWARA 
PARBANDHAK COMMITTEE 
AND COMMITTEE or MANAGEMENT, 
GURDWARA DAROLI BHAI, 


OBJECTORS AND OTHERS —RESPONDENTS. 
Punjab Sikh Gurdwaras Act(VIII of 1925), s. 1 
—Mahants erecting buildings on land belonging to 
Gurdwara— Presumption as to ownership of buildings 
—Income from land used for expenses of langar of 
Gurdwara—Nature of lands'~—‘Dehra’, meaning 

of. i 
Where the mthanis of a Gurdwara in possession 
of the lands of the Gurdwara as custodians for the 
benefit of the Gurdwara erect buildings on the lands, 
the presumption is that the buildings are meant to 
pertain to and attach tothe Gurdwara. 

Where it was proved that from the very begin- 
ning certain land was muafi granted for the purposes 
of the expenses of the langar of a Gurdwara, the 
land should be considered to be muafi belonging to 
the Gurdwara. 

Tha word ‘dehra’ is generally used to describe a 
cremation place and a birth place is never describ- 
ed a3 a‘dehra’, 


KARTAR SINGH V. SHIROMANI GURDWARA P. C. 
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First Civil Appeal from the decree of the 
lst Sikh Gurdwaras Tribunal, Lahore, dated 
December 20, 1929. ` 

Dr. Nand Lal and Mr. Basant Krishna, 
for the Appellant. 


Sardar Bhagat Singh, for the Res- 
pondents. 
Dalip Singh, J.—Under Government 


Notification the Gurdwara Dhera Daroli 
Bhai No. 173 was notified to be a Sikh 
Gurdwara. The usual consolidated list 
was published and the present 
appellant was one ofthe petitioners claim- 
ing certain property alleged to belong to 
the Gurdwara. Some of his claim was 
decreed and no longer concerns us but a 
portion of his claim relating to eight 
holdings in village Daroli Bhai together 
with the muafi rights attached to these 
holdings and certain buildings situated on 
one of the plots in the said eight. hold- 
ings were held to be the property of the 
Gurdwara andthe petitioner’s claim to 
them was dismissed. The petitioner has, 
therefore, come in appeal. 

The first point arising in the appeal is 
whether the Gurdwara actually scheduled 
in the notification is the one to which the 
muafi and buildings, etc., were attached; 
in other words, whether the identity of 
the scheduled Gurdwara has been establish- 
ed or not. On this point the case for 
the respondents’ was that the Gurdwarain 
question was a Gurdwara in connection 
with the cremating place of Mata Damodri, 
wife of Guru Hargobind, the 6th Guru. 
The case for the petitioner was that the 
only Gurdwarain Mauza Daroli Bhai was 
a Gurdwara situated inside the village and 
built to commemorate the birth of Baba 
Gurditta son of Guru Hargobind. The 
Special Tribunal held that the case of the 
petitioners was incorrect and that of the res- 
pondents-objectors was correct and that the 
Gurdwara was sufficiently identified. The 
petitioners produced a good dealoforal evi- 
dence to establish their case and at first sight 
this oral evidence po doubt looks imposing in 
comparison with the oral evidence produced 
by the objectors but on being looked at 
more closely the oral evidence is discrepant, 
contradictory and in.opposition to revenue 
entries from the earliest times onwards 
which clearly established that there was a 
Gurdwara in memory of Mata Damodri Ji 
situate in this village. This is a first point 
to be borne in mind. It is also clear from 
the revenue entries that this said Gurdwara 
was a place of worship for the Sikhs and 
that there was a langar and muafi attached 
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to it, obviously making it a place of-im- 
‘portance. - According tu the case for the 
petitioner there was no Gurdwara Mata 
Damodri Ji at all and- there is only a samadh 
of Mata Damodri Ji at ‘which there is no 
langar and where the Granth Sahib has 
never been operied and no Sikhs collect 
for worship, I would hold, therefore, that 
itis sufficiently proved as against the oral 
evidence by the revenue entries that there 
is a Gurdwara of Mata Damodri Ji in this 
village. - ` i 
` The next question to determine is whether 
itis. outside or inside the village. As re- 
gards that the Special Tribunal relied on a 
History known as Gur Bilas wherein it was 
stated that Mata, Damodri Ji was cremated 
outside the’ village. It has been contested 
before us that this history is inadmissible. 
-It is quite unnecessary to decide this point 
because it is the case of the petitioners 
thémselves thatthe samadh of Mata Damo- 
dri Jiis outside the village and ordinarily 
speaking the samadh would be erected at 
the place where the cremation took place. 
Secondly, the very word ‘dehra’ which pro- 
bably owing to a printing error has been 
printed in the schedule as ‘dhera’ is general- 
jy used to describe a cremation place or 
death and it is admitted by the petitioner 
himself as his own witness that a birth 
place is never described as a dehra. Now, 
the case for the petitioners being that the 
Gurdwara inside the village was to com- 
memorate the birth of the son’ of Guru 
Hargobind and the Gurdwara scheduled 
being scheduled as a ‘dera’ or ‘dehra’ it is 
clear that it must refer to some other Gur- 
dwara. The only other Gurdwara it could 
refer to is the one which, according to the 
objectors, commemorates the death of 
Mata Damodri Ji. I would, therefore, hold 
that -it is clearly proved that the Gurdwara 
is outside the village. In fact the whole of 
the case of the petitioners has been an at- 
. tempt’ to take advantage of the misprint 
with respect to the word ‘dehra’. 
“The next-point that was contended was 
that it was not proved that the land in dis- 
pute together with the muajfi rights and 
the buildings thereon were proved to belong 
to the Gurdwara. As regards this, it is 
unnecessary to say much except that the 
decision of the Tribunal referring- tothe do- 
cumentary evidence on the point amply 
supports the conclusion arrived at. Ib is 
clear that from the very beginning thisland 
muaji was granted for the purposes of the 
langar of the Gurdwara and the ancestors 
of ‘the petitioners have at various times 
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and in various documents asserted that they ° 
were spending the income derived from 
the said land on the expenses of the langar, 
These admissions made long before the suit, 
it has been contended, are inadmissible but 
no authority was cited for this somewhat 
extraordinary proposition.. No other argu- 
ment was advanced as against them and 
they would undoubtedly shift the onus very 
heavily on the petitioner to prove that he was 
the owner, and not the trustee, on behalf of 
the gurdwara. He has utterly failed to dis- 
charge any such onus. I would, therefore, 
hold that it is clearly proved that the land 
and the muafi belong to the Gurdwara. ` 

The only point remaining is the question 
of the buildings. Now, the petitioner's pre- 
decessors-in-interest were trustees, accord- 
ing to themselves mahanis of the Gurdwara 
and were in possession of these lands as 
custodians for the benefit of the Gurdwara. 
If knowing all the facts they proceeded to 
build on the land admittedly belonging’ to 
the Gurdwara surely the presumption may 
be that the buildings were meant to pertain 
to and attach to and belong to the Gurdwara. 
I, therefore, consider that the conclusion of 
the Tribunal on this point also is correct. 
I would, therefore, dismiss the appeal with 
costs. 

Agha Haidar, J.—I agree. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT. ° 
Second Civil Appeal No. 1025 of 1931. 
July 18, 1933. f 
NIAMATULLAH AND BENNET, Jd. 
Musammat SALAMAT. BEGAM— 
DEFENDANT APPELLANT 


© VETSUS ME: 
Sheikh IKRAM HUSAIN—PLAINTIFF 
AND OTHERS - DEFENDANTS— 

: RESPONDENTS. 

Limitation Act (IX of 1908), Seh. I, Art. 120-—~ 
Owner. in possession of property —Suit for declaration 
that he is in possession— Cause of action, if arises on 
each occasion of denial of his rights. 5 
_ Where an owner is in possession of property he 
acquirés a cause of action on each occasion on which 
his rights are denied. p 

In 1917, the plaintiff applied for correction of 
khewat by entry of his name in the defendant's 
place. The application was dismissed. In 1426, he 
again applied for correction of khewat. The applica- 
tion was again refused He then filed a suit in the 
Civil Court, fora declaration that he was the owner 
of the property, in 1928 within six years from 19:6 
but beyond six years from the denial in 1917 : 

<. Held, thatthe suit was within time under A1bt. 
120, Limitation Act, as the plaintiff had a cause, 
of action on denial of his rights in 1926. Akbar, 
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Khan v. Turabah (1) and Aftab Ali Khan v. Akbar 
Ali Khan (24, referred to. 

Second Civil Appeal from the decision of 
the District Judge, Bareilly, dated May 8, 
1931. < : ” 

Mr. G. S. Pathak, for the Appellant. 

Mr. Akhtar Husain Khan, for the Re- 
spondents. , 

Judgment.—This is a second appeal by 
one Musammat Salamat Began, defendant 
No. 1, against a declaration granted by the 
lower Courts tothe plaintiff. The following 
pedigrse will be relevant : 


SALAR BAKHSH 


| 
Mohamad 
Bakhsh 


| 
Iahi Bakbsh 
(died 1902) 
=Musammat 


. | 
Mohammad Husain Mammo Begam 


Riasat Husain. 


Nadir Husain 


Ikram Husain 
(defendant 


(plaintiff) 


No, 3) =A zizunnissa 
==Sal]. mat Begam (defendant 
defendant No 2) 

No. 1.) 


The plaintiff has asked for a declaration 
that he is the owner of a two biswas odd 
property in which the names of the contest- 
ing defendant Musammat Salamat Begam 
and Azizunnissa, the wife of the plaintiff, 
are fictitiously recorded, and the pleintiff 
also asked that if he were found out of 
possession, possession should be awarded to 
him. The court of first instance granted 
the declaration and held that the relief for 
possession was unnecessary. An appeal was 
filed and it was dismissed. It is apparent 
that the lower Appellate Court also con- 
sidered that the plaintiff was in possession. 
The documents in the case have been set 
forlh in chronological order in the judg- 
ment of the court of first instance and we 
need not set them forth again. The docu- 
ment in question in this appeal is dated 


May 24, 1905 and is a sale deed by the’ 


heirs of one Chintaman in favour of these 
two ladies, the appellant Musammat Salamat 
Begam and Musammat Azizunnissa, wife 
of the plaintiff. The contention of the 
plaintiff was that this document was- 
fictitiously executed in their names and 
was really intended to be in favour of 
their husbands. On the other hand it is 


contended by the appellant that the sale 


deed was a genuine one andshe pleads in 
para. 3 that the sale deed was obtained by 
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her with her own money which her husband 
had given her in lieu of her dower debt. 
There was no definite finding by the lower 
Appellate Court on the point of whether 
this sale deed was benami or not. We con- 
sider that the point was not pressed before 
the lower Appellate Court although it was 
entered in the grounds of appeal. But as 
the learned Counsel for the appellant has 
pressed the matter we have allowed him to 
lay the evidence on the point before us 
and to argue the point, Having heard his 
arguments we consider that the finding of 
the first court was correct and that this 
document was benami in the names of the. 
two ladies, and that the real vendees were. 
their husbands. The situation, therefore, 
is‘that the: appellant has never been in 
possession of the property and that she 
has no legal title to it. The mere fact that 
she was not a party to an arbitration in’ 
1917, therefore, is of no importance as she 
had no legal claim tothe property. Another- 
point on which this appeal has been argued. 
is thai the suit of the plaintiff is barred by 
limitation. It is conceded that the proper 
article to apply is Art. 120 of the Limitation 
Act. That article provides a period of six 
years from the time when the right to sue. 
accrues. Now, in 1917, the plaintiff made 
an application for correction of khewat by 
entry of his name in place of defendants. 
Nos. 1 and 2 and that was opposed by the 
appellant, and the application was dis- 
missed. Again in 1926 the plaintiff made 
an applicaticn for correction of khewat and 
the defendant-appellant denied the title of 
the plaintiff, and the application of the 
plaintiff was again refused. The suit of 
the plaintiff was brought on April 23, 
1928. This is within six years from the 
denial in 1926 but beyond six years from 
the denial in 1917. The argument of the 
learned Counsel for the appellant is that 
the subsequent denial does not furnish the 
plaintiff with a fresh cause of action. In 
support of this, learned Counsel relies on 
Akbar Khan v. Turabah (1). In that case 
there was an entfy of the defendant in the 
khewat in 1895 and the denial of the plaint- 
ifs title in that year. The plaintiff based 
his suit, which was brought in 1904, on 
that cause of action. It is obvious that 
that cause of action was more than six years 
before the date of the plaint. It is also 
mentioned in the ruling that it was con- 
tended on behalf of the plaintiffs that a 
fresh cause of action accrued in 1903 when 


(1) 1 Ind - Oas. 557: 31 A 9; A W N 1908, 252;-5 A 
LJ 637; 4-M L T 444. b $ 
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the defendant objected to the correction of 
the khewat. But their Lordships considered 
that that is not a fresh cause of action, and 
that the refusal to have .the entry corrected 
was a continuation of the original cause of 
action in 1905. This ruling has been con- 
sidered in Aftab Ali Khan v. Akbar Ali 
Khan (2). In that it was held that the 
ruling in question 

“was avery special case which had certain peculiar 
features and accordingly that case has been disting- 
uished in numerous subsequent cases.” 

Tt was there laid down that 

“a mere entry of names does not debar the person 
against whom the entry is made for all time to 
come from suing for a declaration. Any new iu- 
‘vasion of rights which amounts to a fresh denial of 
title undoubtedly confers on the owner in possession 
a fresh right to sue.” ; 

We consider that this is supported by the 

provision of s. 42 of the Specific Relief Act 
which states that 
“any person entitled...... to any right as against 
property may institute a suit against any person 
denying his title......to such right." 
There is no limitation here of a cause of 
action to the. first denial. The cause of 
action arises from a denial and there is no 
reason whatever to limit the words of the 
statute. We consider that where an owner 
is in possession of property he acquires 2 
cause of action on each occasion on which 
his rights are denied. The plaintiff, there- 
fore, has a clear cause of action from the 
denial of his rights in 1926., The suit, 
therefore, is within time under Art. 120 of 
the Limitation Act. Some argument was 
made on ground No. 6, but we consider 
that that question cannot be raised in second 
appeal as it was within the discretion of the 
court which awarded damages against the 
appellant for negligence. < 

‘Accordingly we dismiss this second appeal 
with costs, 

N. ma Appeal dismissed. 

(2) 121 Ind. Oas. 209; (1929 AL J 79:A IR 
1929 A1l.-529; 13 R D 635; Ind. Rul, (193) All 
97. 
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LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 1922 


of 1932. 
March 24, 1933. 
TEK CHAND, J. 


Messes. DIWAN CHAND & Co. 
DECREE-HOLDERS—ÅPPELLANTS 
versus 
Messrs. B. THOMPSON & Co.— 
J UDGMENT-DEBTORS AND ANOTHER 
. OBJEOTORS — RESPONDENTS. 
Civil Procedure Code (Act V ef 1908), ss. 47, 115, 
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O XXI, r. 58—Attachment—Objection—Investigation 
by court, necessity of—Dismissal of execution ap- 
plication—Appeal by decree-holder against objector— 
Competency of—Appeal, if may be treated as revi- 
sion. 

Where an objection toan attachment is filed on 
the ground that the objector had a lien on the goods 
attached, the court should investigate the matter 
under Ô. XXI, r. 58, Oivil Procedure Code When 
an objection‘is allowed and the application] for execu- 
tion is dismissed, an appeal against [the order by 
the decree-holder lies only as against the judgment- 
debtor. Although an appeal as such isnot main- 
tainable as against the objector, the appeal may be 
treated as an application in revision, 

Miscellaneous First Civil Appeal from an 
order of the Additional District Judge, 


Lahore, dated December 10, 1932. 


Mr. Kahn Chand, for the Appellants. 
Mr. Hari Chand, for the Respondents. 


Judgment.—The learned Additional 
District Judge has dealt with this matter 
ina very unsatisfactory manner and his 
order must be set aside and the case 
remitted to him for disposal in accordance 
with law. 

The relevant facts arethat Messrs. Dewan 
Chand and Co. obtained a decree against 
Messrs. B. Thompson and Co., under 
the Indian Arbitration Act, and applied 
for execution by attachment and sale of 
certain bales of khaki flannel, which were 
alleged to belong tothe judgment-debtors ` 
and were in possession of Messrs. Grindlay 
and Co. On July 5, 1932, Messrs. 
Grindlay and Co., objected tothe attach- 
ment and sale of the bales, on the ground 
that they did not belong to the judgment- 
debtors, but were held by the objectors 
on behalf of Barclays Bank Limited. In 
reply tothese objections the decree-holders 
filed a written statement on November 
19, 1932, denying the allegations of Messrs. 
Grindlay and Co, and repeating that 
the~latter were holding the goods on 
behalf of the judgment-debtors. They 
also stated that on several occasions pre- 
viously Messrs. Grindlay and Co., had 
admitted the goods to be the property of 
the judgment-debtors and they were now 
estopped from stating that this was not 
so. It was not admitted that Barclays 
Bank Limited had a lien on the goods, 

The objections came up for hearing be- 
fore the Additional District Judge on De- 
cember 10, 1932, when an affidavit by one 
Harry Smith of Manchester was filed by 
Counsel for Messrs. Grindlay & Co., who 
also made astatement in court. He admitt- 
edthat the facts had not been correctly 
given inthe objection petition and that 
in reality the goods belonged to Messrs, 
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Thompson and Co., but that the objectors, 
as representing the Union Bank of Man- 
chester, had a lien on them. The learned 
Judge without enquiring from the decree- 
holdersif they admitted the alleged lien 
or giving them an opportunity of showing 
that no such lien existed accepted the 
objection and dismissed the application 
for execution. The decree-holders have 
appealed and have impleaded the judg- 
ment-debtors as well as Messrs. Grindlay 
and Co., as respondents. 

There can be no doubt that the order of 
the learned Judge was hasty and ill- 
advised and cannot be sustained. On the 
statement made by the objectors’ Counsel 
in Court on December 10, 1932, that the 
goods belonged to the judgment-debtors 
the decree-holders were entitled to proceed 
against them in execution of the decree. 
The only question for determination was 
whether the objectors had a lien on the 
goods and this matter should have been 
investigated under O. XXI, r. 58 et seq. 
Admittedly no such investigation was 
made, and the order allowing the objec- 
tion and dismissing the execution 
petition is manifestly wrong. 

Mr. Hari Chand, while admitting that 
the appeal was properly filed against the 
judgment-debtors, urged that no appeal 
lay under s. 47 of the Code of Civil Pro- 
cedure against the objectors Messrs. 
Grindlay and Co. This is correct, and 
Mr. Kahn Chand has asked me to treat 
the memorandum of appeal ¿s a petition 
for revision of so much of the order of the 
lower Court asaffects Messrs. Grindlay and 
Co. This prayeris reasonable and must be 
granted in the circumstances. On the 
merits Mr. Hari Chand admitted his in- 
ability to support the order accepting the 
objections without investigation. 

Taccept the petition, set aside the order 
of the lower Court and remit the case to 
it for re-decision and disposal in accord- 
ance with law. Court-fee on the memo- 
randum of appeal shall be refunded; other 
costs shall be costsin the cause. 

N, Petition accepted. 
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ALLAHABAD HIGH COURT. 
Civil Revision Application No. 621 of 1931. 
December 16, 1931. 
BENNET, J. 
AJODHYA CHAUDHARI AND OTHERS 
—J UDGMENT-DEBTORS—APPLIOANTS 
versus 
RAM DAYAL TEWARI— DECREE- 
HOLDER— OPPOSITE Party. 

Civil Procedure Code (Act V of 1908\,s. 104, 0. 
XXI, rr. 66,90 —Execution sale—Death of judgment- 
debtor after notice under O. XXI, r. 66—Fresh pro- 
clamation, whether should be drawn up after notice 
to heirs— Order disallowing objection under O XXI, 
r. 90 —Second appeal, competency of—Treatment of 
appea: as revision. 

Where a sale proclamation has been legally drawn 
up after notice to the judgment-debtors under 
O. KAI, r. 66, Civil Procedure Code, and one of the 
judgment-debtors dies subsequently, a fresh yro- 
clamaiion need not be drawn up after notice is: gain 
issuec to the persons who are entered as his heirs. 
Chandi Prasad v. Jamna (1), distinguished. 


No appeal lies against an appellate 
allowing an objection under O. XXI, r. 90, Civil 
Procedure Code. But the memorandum of second 
appeal may be treated as an applicaticn in revision. 


order dis- 


Civil Revision Application against a decree 
of the Second Additional Subordinate Judge, 
Gorakhpur, dated October 10, 1930. 

Mr. Haribans Sahai (for Mr. P.M. L. 
Verma), for the Applicants. 

Mz. Sri Narain Sahai, for the Opposite 
Party. 

Judgment.—This is a second appeal 
which has been brought by the judgment- 
debtors against the order of the lower 
Appellate Court confirming an order of the 
execution court of first instance disallowing 
the objection. A preliminary objection that 
no second appeallay against the objection 
as it was made under O. XXI, r. 90, and it 
is no doubt correct that if the objection does 
come under r. 90 that no second appeal 
would lie. A first appeal would lie under 
O. XLII, r.1(j), and according to the 
provisions of s. 104, Civil Procedure Code, 
According to r. 104 (2) no second appeal 
would lie from an order in appeal passed 
under thatsection. The learned Counsel 
for -he appellants argued that his objection 
was not an objection under r. 90, but. lay 
outside the provisions of that rule and came 
under the general provisions of s. 47 of the 
Code. It is regrettable that the judgment- 
debtor did not, while making his objections, 
state under what rule or section he made it, 
As far as! can see from the grounds of 
objection which are argued here the objection ° 
would come under r. 90 and nosecond appeal 
would lie, because the objection deals with 
an alleged defect in notice and publication 


939 


inregard toan auction sale proclamation, 
and would therefore, in my opinion, amount 
to an allegation of irregularity in an auction 
sale. Butthe point is of no importance as I 
am prepared to treat thee memorandum of 
second appeal as an application in revision, 
and I proceed to deal with the matter on its 
merits. The learned Counsel did not put 
the facts very clearly before me, but after 
some time the following facts were elicited. 
There was an application made for attach- 
ment and sale by the decree-holder on 
October 29, 1928, and on December 12, 1928, a 
dakhalnama was filed and the court ordered 
attachment and notice to the judgment- 
debtors, as the property was ancestral. On 
. February 23, 1929, orders were passed 
for the drawing up of the sale proclamation 
and on March 1, 1929,a sale proclamation 
was drawn up in accordance with O. XXI, 
r. 66 after notice had been served on the 
judgment-debtors of whom there were three. 
Subsequent to thison the March 21, 1929, 
the decree-holder made an application 
stating that Mathura, one of the judgment- 
debtors had died and asking for substitution 
of the name of theminor Ramsut under the 
guardianship of Musammat Dulari his 
mother. On March 22, 1929, it was 
ordered ‘that the execution ‘application 
should be amended and that notice should 
` issue to the minor and his proposed guardian. 
On April 15, 1929, there was a 
deposition by the process-server that he had 
served the notice by affixation and that the 
minor and his guardian were present inside 
the house at the time when he affixed the 
notice in the house and that the door was 
open. The execution Court held that the 
. service was sufficient and thatthe name of 
the minor should beentered. At the same 
time when notice was served by affixation 
on the minor and his guardian, a copy of the 
‘sale proclamation was similarly served by 
affixation. 


Now the contention of the learned Counsel 
for the appellant is that after all this had 
been done a second sale proglamation should 
have been drawnup after further notices 
were issued under O. XXI, r. 66. The pro- 
position, therefore, is that ifa sale proclama- 
tion has been legally drawn up. after notice 
to the judgment-debtors under O. XXI, r. 66 
- and if one of the judgment-debtors dies 
subsequently then a fresh proclamation must 
. bedrawn up after notice is again issued to 
the persons who are entered as his heirs. 
No authority was shown for this proposition. 
‘Learned Counsel relied on Chandi Prasad v, 
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Jamna (1) but that was a case where the 
judgment-debtor had died before the issue of 
notice under O. XXI, r. 66, and no represent- 
ative was brought upon the record. Itwas 
therefore held that the sale proclamation had 
not been drawn up in accordance with the 
provisions of r.66. The present case, 
however, is materially different and as no 
authority has been shown for the proposed 
extension of this decision, I cannot accept 
the theory of learned Counsel for the 
appellants. Accordingly, I dismiss :this 
second appeal or revision with costs on the 
higher scale, to the respondents. 

As no authority has been shown for the 
view of law advanced, I cannot grant a 
Letters Patent Appeal. 

A. Appeal dismissed. 
se 102 řad. Cas 239: 49 A 830; 25 A LJ 


ALLAHABAD HIGH COURT. . 
Civil Revision Application No. 459of 1931. 
October 27, 1931. 
MUKERJI AND NIAMATULLAH, JJ. 
CHANDER SARUP AND ANOTHER - 
APPELLANTS 


versi s 
MURARI LAL AND ANOTHER — OPPOSITE 
PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr 90,92—Order confirming or refusing to confirm 
sale—Second appeal, if lies— Confirmation of sale 
before deciding application under O. XX1,r 90— 
Material irregularity. 

An order confirming or refusing to confirm a sale is 
appealable only ae an order and no second appeal lies, 
The matter may, however, betaken up under the 
revisional jurisdiction of the High Court. 


A confirmation of asale, before an application 
under O XXI, r. 90, Civil Procedure Code, ffiled by 
the judgment-debtor has been decided, is a material 
irregularity which adversely affects the judgment- 

Civil Revision Application against an 
order of the Additional Sub-Judge, Aligarh, 
dated January 31, 1930. 

Mr. Benod Behari Lal, for the Appellants. 

Mr. Panna Lal, for the Opposite Parties 

Judgment.—This purports to be an 
execution second appeal but in our opi- 
nion, it does not bear that character, and 
we shal) have to treat the matter before 
us under ourrevisional powers. The facts 
briefly are these: A decree for money 
was passed against the appellants Chandar 
Sarup and Joti Prasad, minors on August 
23, 1927. In execution of the decree two 
houses belonging to the judgment-debtors 
were attached. Thetwc ladies who were 
the guardians of the respective minors 
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made an application: to ` the- District 
Judge for permission to raise money by 
transfer of the minors’ property. The exe- 
cution went on and the threatened sale 
was postponed from time to time, because 
the application before the District Judge 
was not disposed of. Ultimately a sale 
was held on June 28, 1929, but the learned 
Munsif, who was seized of execution, made 
an order that the sale would not be con- 
firmed, if the judgment-debtors were in a 
position to pay the decretal amount rais- 
ed under the permission of the District 
Judge. Two houses were sold and one 
was purchased by respondent Murar Lal. 
The decree-holder purchased the other 
house. The judgment-debtors and the de 
eree-holder agreed that the sale of the house 
purchased by the decree-holder should be 
set aside. Ultimately, on September 6, 
1929, the judgment-debtors got money by 
transfer of their property and put it into 
the court. The learned Munsif thereupon 
set asidethe sale. Murari Lal was dis- 
satisfied by this order and filedan appeal 
to the District Judge which was heard 
by the learned Subordinate Judge. The 
learned Subordinate Judge held that the 
learned Munsif was bound to confirm the 
sale, and it was not competent to him to 
postpone the confirmation of the’sale or to 
get aside the sale on any ground other 
than those mentioned in r, 92, O. XXI, Civil 
Procedure Code. 

The judgment-debtors have come up 
in second appeal. We have already point- 
ed out that no second appeal is maintain- 
able. An order confirming or refusing to 
confirm a sale is appealableonly as an 
order, and no second appeal lies. But the 
yeason why we want to take up the matter 
under our revisional jurisdiction is this. 
Soon after the sale was made the judg- 
ment-debtors put in an application con- 
testing the sale onthe ground that it was 
vitiated by material irregularity,. etc. 
under r. 90, O. XXI, Civil Procedure Code. 
The learned Munsif in setting aside the 
sale said that it was not necessary for him 
to adjudicate on that application. The 
learned Subordinate Judge in confirming 
the sale overlooked the fact that an ap- 
plication to set aside the sale was pending 
having been made under O. XXI, r. 90. 
A confirmation ofthe sale before an ap- 
plication like that has been decided is a 
material irregularity which adversely affects 
a judgment-debtor. In the circumstances, 
we set aside the order of the court below 
and sent back the case to the execution 
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Court with the direction that it will take 


‘up the application of the judgment-debtors 
made on July 19, 1929, asking for the 


‘setting aside of the sale on the ground of 


material irregularity etc. If that applica- 
tion ‘ails the sale will as a matter of 
course be confirmed. As we do not know 
what will be the result ofthat application, 
we direct that costs here and hitherto will 
abide the result of that application. 
Order setaside. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1529 of 1932. 
July 12, 1933. . 
ADDISON AND AGHA HAIDAR, JJ. 
GHULAM AHMAD— PLAINTIFF ~. 
APPELLANT 
VETSUS 
GHULAM FARID ano ANOTHER— 
DEFENDANTS— RESPONDENTS. - 

Customary Law (Punjib—Mohyal Brahmins, 
whether members of an agricultural tribe—Unlimited 
usufructuary mortgige to non-Mohyal Brahmin— 
Validity of— Punjab Alienation of Land.Act ‘X111 of 
(900 ,8 6 

Moayal Brahmins in the Punjab are members of 
an agriculture] tribe though they were converted to 
Islam before the Punjab Alienation of Land Act 
came intoforce Consequently an unlimited usufruc- 
tuary mortgage in favour of a person not belonging to 
the same group is barred by the provisions of the Act, 


Second Civil Appeal from tne decree of 
the District Judge, Jhelum, dated May 31, 
1932, affirming that of the Subordinate 
Judge, Second Class, Jhelum, dated Fe) 
ruazy 2, 1932. - 

The case was referred to a Division Bench 
by the following order by 

Jai Lal, J.—(March 6, 71988) - This case, I 
consider, should gotoa Division Bench tor 
decision owing to the importance of the point 
involved and the absence of any authorita- 


-tive decision on it. 


The respondents’ ancestors were Mohyal 
Brahmins and long before the passing of the 
Alienation of Land Act became converts to 
the Muslim religion. In the revenue records 
they areentered as Sheikh Chhibar, Chibbar 
being the sub-caste of the Mohyal Brahmins. 
By a notification under the Alienation of 
Land Act Mohyal Brhamins have been de- 
clazed to be an agricultural tribe. This 
Act was passed in 1900 and it is conceded 
that the conversion to Islam of the respond- 
ents’ ancestors took place even before the 
year 1820 when Act XXI of 1850 was passed. 
Counsel now says that he is not certain on. 
this matter. In any case the conversion 
having taken place admittedly before the 
Alienation of Land Act was enacted, Act 
NET of 1850 does not affect the case because 
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the protection afforded by the Alienation of 
Land Act did not exist at thé time of the 
conversion. The notification relates to 

. Mohyal Brhamins. Ubvicusly the respond- 
ents are not Brahmins but Mr. Ghulem 
Mohyud-Din claims that though in the 
revesue records his clients are entered as 
Sheikh Chibbar; as the Chhibars are a sub- 
caste of the Brahmins the notification must 
be deemed to apply to his clients. Iam 
doubtful whether this argument is sound. 
The question, however, must be decided by 
a Division Bench. I accordingly send this 
ease to a Division Bench and direct that 
a very early date be fixed. 

Diwan Mehr Chand for 
lant. 

Mr. Barkat Ali, for the Respondents. 

Addison, J.—Ghulam Farid, minor, de- 
fendant No. 1 is the son of Burhan Din. 
Burhan Din onJanuary 10, 1919, mortgaged 
with possession certain land to the plaintiff 
Ghulam Ahmad. The plaintiff mortgagee 
has come to court and sued for possession 
alleging dispossession some one and a half 
years before suit by the minor defendant 
No. 1 and his tenant defendant No, 2 
Defendant No. 1 pleaded that the mortgage 
was void ab initio as he was a member ofan 
agricultural tribe. This view has found 
favour with the courts below and the suit 
has been dismissed. This second appeal is 
directed against that decision. 

The only question decided by the lower 
Appellate Court is that the minor defendant 
is amember of the tribe of Mohyal Brahmins 
and that as all persons belongigg to the tribe 
of Mohyal Brahminshave been declared io 
be members of an agricultural tribe an 
unlimited usufructuary mortgage in favour 
of a person not belonging to the same 
group is barred by the provisions of the. 
Punjab Alienation of Land Act. 

The facts ‘are that the ancestors of the 
minor defendant were Mohyal Brah ins but 
they were converted to Muhamadanism 
long before the Punjab Alienation of Land 
Act came into force. The argument of the 
appellant’s Counsel was that the fact of 
their conversion caused them to cease to 
belong to the tribejof Mohyal Br hmins and 
that the minor defendant, therefore, did not 
come within the notification No. 2669-S, 
dated October 1, 1909. 1 do not think 
that there is any foundation for this argu- 

_ment.- The case of Rajputs is analogous. 

Rajputs are Hindus but in the Punjab many 
became Musslamans before the Punjab 
Alienation of Land Act came into force, 

Yet when a notification is issued to the 


the Appel- 
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effect that in a particular district all per~ 
sons belonging to the tribe of Rajputs are. 
members of an agricultural tribe thisin- 
cludes Muhammadan Rojputs as well though, 
they were converted to Islam before the ‘Act 
came into force. There appears to me to be 
no distinction in principle between Rajputs 
and Mohyal Brahmins. Defendant No. 1 
still belongs to the tribe of Mohyal Brahmins 
though he is a Mussalman. He therefore 
comes within the notification and the mort- 
gage isnot in accordance with the terms 
of the Punjab Alienation of Land Act. In 
this respect, Iam in agreement with the 
courts below. 
This, however, 


GHULAM BARID. 


does not dispose of the 
appeal. The mortgage is not absolutely 
illegal. Itis against the provisions of s. 6 
of the Punjab Alienation of Land Act but 
uncer 8. 9if a member of an agricultural 
tribe makes a mortgage of his land in any 
manner or form not permitted by or under 
this Act, the Deputy Commissioner has 
authority, to revise and alter the terms of 
the mortgage, so as to bring it in accordance 
with such form of mortgage permitted by 
or under. this Act as the mortgagee appears 
to him to be equitably entitled to claim. 
The mortgage in question can thus be 
made by the Deputy Commissioner into a 
mortgage for a limited number of years not 
exceeding twenty. It will, therefore, be the 
best course if the District Judge first de- 
termines how long the mortgagee has been 
in possession and over what areas and 
then sends the mortgage tothe Deputy Com- 
missioner to be revised and altered under 
the provisions of s. 9 of the Punjab Aliena- 
tion of Land Act. I have no doubt that the 
Deputy Commissioner will allow both par- 
ties to be present before him when he is 
revising it. When his decision is communi- 
cated to the District Judge, the District 
Judge will then grant a decree for posses- 
sion as mortgagee for the remaining period, 
ifany, fixed bythe Deputy Commissioner, 

It was also pointed out to us that the 
only point decided !y the District Judge, 
wasthe question whether the minor defend- 
ant was member of an agricultural tribe 
and that it might be possible for the res- 
pondents to defeat the appeal before the 
District Judge on other grounds This 
may be so and the District Judge must, 
therefore, give an opportunity to the par- 
ties further to argue the appeal on any 
other point that can be taken. If he dis- 
misses the appeal on other grounds then it 
will not be necessary to send the mortgage 
to the Deputy Commissioner as indicated, 
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above but if he finds that the appeal cannot 
be defeated on any other ground he would 
have to send the mortgage to the Deputy 
Commissioner and follow the procedure 
already indicated above. 

I would, therefore, accept the appeal in 
the above sense and send the case back to 
the District Judge to be disposed of in ac- 
cordance with law, though my decision is 
that the finding of the learned District 
Judge on theonly issue he decided is cor- 
rect. Parties will bear their own costs in 
this court. 

Agha Haidar, J. I agree generally. 

N, Case sent back. 


ALLAHABAD HIGH COURT. . 
Criminal Reference No. 148 of 1933. 
June 5, 1933. 

IQBAL AHMAD, J. 
EMPEROR—Rersrge 
versus 

BALBIR SINGH AND ANOTHER— ACCUSED 

Forest Act (XVI of 1927), s. 26 (1) :ii—Person 
carrying loaded gun through Government reserve forest 
Of ene, if committed —Intention to shoot game, if 
penal. 

From the mere fact that a loaded gun was being 
carried by a person, it does not necessarily follow 
that he was going on the road with the intention of 
shooting. What is made penal by the Forest Act is 
not the intention to shcot but actual shooting itself. 
Every person who holds a licence for a gun has the 
right to go armed with it at any and every place, 
unless heis prohibited by some rule, having the 
force of law, from going there with the arm for 
which he holds the licence. 


Reference made by the Sessions Judge, 
Saharanpur at Dehra Dun, dated January 
23, 1933. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is a Reference by the 
learned: Sessions Judge of Saharanpur re- 
commending that ihe conviction of Balbir 
Singh and Juri applicants under s. 26 (1) 
(i) of the Forest Act (Act No. XVI of 1927) 
be set aside. 

Balbir Singh holds a licence for a muzzle 
loading gun. 
tion of crops from wild animals. On 
September 29, 1932, at 6-30 in the morning 
he was going from his native village 
Suridhar to another village called Joli. 
He was going on the District Board road 
which runs through the Government reserve 
forest. He was carrying his muzzle loading 
gun on his shoulder. 
and had a percussion cap. The other 
applicant named Juri was also found 
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accompanying him. On these facts the 
applicants were charged under sub-cl. (i) 
of s. 26 (1) of the Forest Act which provides 
that any person who in contravention of. 
any rules made in this behalf by the 
Local Government hunts or shoots shall be 
punishzhie with imprisonment or with fine 
or witk both. 

Balbir Singh’s. defence was that 
he was not hunting in the forest nor 
was he passing on the road with the inten- 
tion of hunting or shooting and that as 
the gun was already loaded, he did not 
think it necessary to discharge it before 
he left his native village for village Joli. 
Juri's explanation was that he was going 
to his villuge Joli and met Balbir Singh 
in the way and accompanied him. The 
learned Magistrate convicted the applicants 
and sentenced each of them to a fine of 
Rs. 50. Inthe course of his judgment he 
made the following observation: 

“Thers may not have been a deliberate intention 
to goon a hunting expedition, but from the fact 
that the gun was not only loads! but had a cap 
on it ready for firing lam satisfied the accused 
were on their way from Suridhar to Joli and took 
the gun along on the chance of meeting with 
game on the way. This amounts to hunting.” 

I am unable to agree with the learned 
Magistrate. Section 26 of the Forest Act 
penalises hunting and shooting in the 
reserve forests in contravention of the rules 
made by the Local Government. I am 
not aware of any provision of law that 
prohibits a man from going on a District 
Board road, that passes through reserve 
foreste with a loaded gun. From themere 
fact that a loaded gun was being carried 
by Balbir Singh, it does not necessarily 
follow that he was going on the road with: 
the intention of shooting. Apart from this 
what is made penal by the Forest Act is 
not the intention to shoot but actual shoo- 
ting itself. In the present case it is not 
alleged that either of the applicants was 
found shovting or hunting in the forest. 
Every-person who holds a licence for a gun 
has the right to go armed withit at any 
and every place,eunless he is prohibited 
by some rule, having the force of law, 
from going there with the arm for which 
he hoids the licence. There is nothing on 
the record to show that Balbir Singh 
had gone in pursuit of wild animals. 
There is further nothing on the record to 
disprove the statement of Juri that he was 
going to his village Joli and met Balbir 
Singk'on the way. The mere fact that 
one of the applicants was carrying a 

Ja loaded gun with him was no ground 
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for convicting the applicants under s. 
26 (1) (2) of the Forest Act. 

The result is that I accept the reference, 
set aside the convictior of both the ap- 
plicants and direct that the fine ifrealised 


be refunded to them. 
N, Reference accepted. 


preneo 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 107 
of 1933. 
Connected with Revision No. 106 of 1933. 
May 29, 1933. 
KENDALL, J. 
Mr. R. Ñ. BASU For Babu PARSHOTTAM 
DAS TANDO N— A CCUSED— APPLICANT 
VETSUS 
EMPEROR— PROSECUTOR. 5 
Criminal Procedure Code (Act V of 1898), ss, 435, 
439 —A pplication in revision not presented in lower 
Court--Interference by High Court, propriety of— 
Accused person refusing to plead—Insufficiency of 
evidence to prove definite offence—Duty of court 
Although it is the invariable practice of the 
Allahabad High Court to refuse to entertain ap- 
plications in revision when the revisional powers 
ofthe lower Courts have been invoked, yet the 
High Court cannot beheld to be bound to refuse 
an application in every case merely because it had 
not been presented in the lower Court of App2sl 
{p. 137, col Ll a] 
Case-law discusse f 
‘ ie courts are bound to protect the liberty of the 
individual, but even when the individual does not 
claim that protection and is ready to forgo his 
liberty the courts have to consider that there are 
other -questions than the wishes of the parties to the 
proceedings by which they have to beguided. Even 
where an accused person refuses to plead and shows 
himself ready to be sent to jail, it is nevertheless 
the duty of thecourt to sift the evidence for the 
prosecution and refuse to ecnvict the accused ifthat 
evidence is‘insufficient to prove a definit> offence. [p. 
737, col. 2.) , 


Mr. K. D. Malariya, for the Applicant. 


The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is an application made 
by one Mr. R. N. Basu, as Secretary of the 
District Bar Association éf Allahabad, for 
the revision of an order of a Magistrate 
convicting B. Parshottam Das Tandon of 
an offence under s. 17 (2) of the Criminal 
Law Amendment Act, and — sentenc- 
ing him to six months’ rigorous imprison- 
ment. That term of imprisonment has, 
I understand, already been served and 
the application is made on legal and 
technical grounds. A preliminary objection 
of some difficulty has been raised to the 
hearing of the application on the ground 
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that no application was first made to the 
Sessions Judge. In the case of Sharif 
Ahmad v. Kabul Singh (1),it has been laid 
down by a Bench of this court as a rule of 
practice that an application to the lower 
Court should be considered an essential step 
in the procedure, and that should be so, 
whether the District Magistrate or the 
Sessions Judge has power to grant the relief 
or not. 

“In future, therefore, failure onthe part of the 
applicant to submit his application to the lower 
Court will operate asa bar to the application being 
entertained by the High Court.” - : 

If this rule of practicé had been followed 
the present application would have been 
rejected onthe ground that it had not been 
presented to the Sessions Judge. The rule 
of practice has been followed in numerous 
cases, but it has been pointed out that it has 
not been invariably followed. In the case of 
Narain Prasad Nigam v. Emperor (2), Sir 
Lewis Stuart pointed out that the High 
Court had jurisdiction to call for and exa- 
mine the record of proceedings in a Magis- 
trate's Court however the matter is brought 
to itsnotice. This decision is one year later 
than that of the Bench which lays down the 
practice of the court, but there is nothing in 
it toshowthat the decision of the Bench 
was brought tothe notice of the learned 
Judge who so emphasised the ‘powers of in- 
tervention by the High Court. In themuch 
more recent caseof Moti Lal Nehru v. 
Emperor (3), a Bench of this court also - 
interfered in revision with the order of the’ 
District Magistrate in spite of the fact 
that noapplication had been presented to 
the Court of the Sessions Judge. In both 
these cases it is to be noted that the appli- 
cation was presented, not by the person who 
had been convicted by the Magistrate, but 
by some person who was no party to the 
proceedings at all and who wished to in- 
tervene either as amicus curiæ orit may be 
in the interests of ihe public. In still 
another case of Balkrishna Sharma v. 
Emperor (4), the present Chief Justice ad- 
mitted an application for revision when no 
application had been made to the Sessions 
Judge, and remarzed : 

“No doubtit is the general practices of this court 


not to entertain a revision when the applicant 
could lave gone to the superior Court of the 


(1) 63 Ind. Cas. 875; 43 A497; 19 AL J 425;3 UP 
L R(A) 77; 22 Cr LJ 715. thse 

(2) 71 Ind -Cas, 213; 20 A L J 909; A IR 1923 All 
85; 24 Cr. LJ I1; 45 A 128 f 

(3) 129 Ind. Cas 443; 1930) A L J 1535: A I R 1931 
All. 12; 32 Cr. L J 311; Ind. Rul, (1931) All. 171 5 
- (4: 137 Ind. Cas. 686; (1932) ALJ 39%; LR13 A 
1 Or; AIR 1932 All. 125; et Or Oas 150; Ind, 
Rul. (1932) All, 351; 54 A381; 33 Cr. L J 528, í 
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District Magistrate or the Sessions Judge, but, of 
course even a settled practice does not oust the 
Jurisdiction of the High Court.” 


This was not a case-in which a third 
party had intervened, but there was a 
special circumstance in that the’ offence was 
one under s. 124-A, which is triable by 
either the District Magistrate or the Sessions 
Judge, and the appeal lies in either case 
direct to the High Court. No doubt the 
practice laid down in Sharif Ahmad v. Kabul 
Singh (1) has been followed in numerous 
cases but it has not been invariably followed, 
and as I have shown there is authority for 
departing from it in cases where an applica- 
tion is presented by an outsider.to the pro- 
ceedings, or where the appeal from the court 
whose order is challenged lies direct tothe 
High Court. It can, of course, not be 
questioned that the High Oourt has juris- 
diction to intervenein revision where it is 
necessary for the ends of justice, and al- 
though [think it must be taken still to be 
the invariable practice of the court to 
refuse to entertain applications in revision 
where there are no special circumstances 
such as those that I have referred to above, 
it cannot be held to be bound to refuse an 
applicationin every case merely because it 
had not been presented in the lower Court 
of Appeal. I have, therefore, heard this 
application and the .connected one on their 
merits. 

There isa special reason for admitting 
and hearing the present application, for the 
case appears to be one in which the person 
convicted, B. Parshottam Das Tandon was 
by no means unwilling to be convicted, and 
the Magistrate has accommodated him with- 
out being entirely satisfied that the charge 
had been proved by the prosecution. This 
charge was of having persisted in the man- 
agement of the Allahabad Town Congress 
Committee, an unlawful association. It has 
been pointed out by Mr. K. D. Malaviya 
that althoughthe Allahabad Town Congress 
Oommittee has been. declared to be an un- 
lawful association by the Local Government 
there are several branches of the congress 
organization which have not been declared 
to be unlawful, and there was no positive 
evidence in this case to prove that the 
accused had been assisting the Allahabad 
Town Congress Committee as distinguished 
from other associations. The evidence 
against him was-of three kinds. There was 
that of a Sub-Inspector, Amjad Ali, to testify 
that it was to his personal knowledge that 
the accused had.been collecting subscrip- 
tions on behalf of the Congress and meeting 
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Congress leaders. He may well have done 
so, but unless it could be proved that he had 
been callecting subscriptions on behalf of 
the AHahabad Town Congress Committee 
the statement of the witness does not de- 
finitely show that the accused was assist- 
ing that committee. It was further shown 
that the accused with some others made 
himself prominent in connection with a 
meetiag called in the Parshottam Das Park 
which the Magistrate has found to be a 
“Congress meeting”. But there is no 
evidence to show that it was convened or 
held under the auspices of the Allahabad 
Town Congress Committee. Lastly, there 
was the evidence of some accounts on which,’ 
however, the Magistrate has not relied 
because he has accepted the word of the 
.accused that they were purely private 
accounts and has nothing to do with the 
Allahabad Town Congress Committee. As 
the Magistrate himself says, the prosecution 
evidence was not very strong or very cir- 
cumstantial, and in order to convict the 
accused he was compelled to rely on the 
fact that the accused himself, although he 
made a statement apparently of consider- 
able length and referred to the accounts, 
did not deny that he had been doing work 
for Congress. . p 

I think it is clear from the judgment of 
the Magistrate thathe was doubtful of the 
soundness of the case and would have 
acquitted the accused if the accused 
himself had made any serious effort to avoid 
a conviction: The circumstances, as I have 
suggesied earlier in this judgment, evidently 
were that the accused was anxious or will- 
ing to goto jail and the -Magistrate was 
ready to accommodate him. This however, 
was nob a judicial point of view. The 
courts are bound, of course, to protect the 
liberty of the individual, but even when the 
individual does not claim that protection 
and is ready to forgo his liberty the courts 
have to consider that there are other 
questions than the wishes of the partiès to 
the proceedings by which they have to be 
guided. Ifthe accùsed is sent to - jail he 
has to be confined there and maintained 
there at- the expense of the public- and 
whether his wishto -go to jail-arises from 
political or economical motives, it is. the 
duty of the courts to protect the tax-payer. 
I think, therefore, that the present applicant 
isentitled to succeed, and that the order 
convicting B. Parshottam Das Tandon and 
sentencing him to six months’ rigorous 
imprisonment must be set aside on: the 
ground thatno offence-has been proved by 
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the evidence for the prosecution, and I order 
accordingly. f 

N. Order accordingly. 





ALLARABAD HIGH COURT. 
Criminal Revision Application No. 106 
of 1933 
connected with 
Revision No. 107 of 1932. 
May 29, 1933, 
: KENDALL, J. 
EMPEROR—Prosgecuror 
7 Versus 
Me. R. N. BASU ros Babu PARSHOTTAM 
DAS TANDON—Accocsep— APPLICANT. 
Police Act (V of 1861), ss. 80, 82— Purushothamdas 


Park in Allahabad, 1f a public thoroughfare—Court ` 


an doubt on the point—Benefit of doubt tobe given to 
accused. ; 
he Purushothamdas Park in Allahabad isnot a 
public thoroughfare and Police authorities are not 
justified by law, in calling the whole of the park a 
thorougfare and in issuing an ‘order under s. 30, 
Police Act, relating tothe whole park on the ground 
that it was a public thoroughfare, If the court bein 
doubt on the point, it is the duty of thecourt to give 
the benefit of the doubt to the accused and not to the 
prosecution in a charge for an attempt of the accused 
to hold a meeting there. 
the Appli- 


Mr. K. D. Malaviya, for 
cant. - f 

The Asisstant Government Advocate, for 
ihe Crown. 


Judgment. - This application is connec- 
ted with. Criminal Revision No. 107 of 
1933 and has been made like that by 
“Mr. R. N. Basu, Secretary of the District 
Bar Association, Allahabad, on behalf of 
the accused Babu Parshottam Das Tandon, 
who was fined Rs. 200 under s. 32 of 
the Police Act by the City Magistrate of 
Allahabad. I have discussed in the con- 
nected case the question of whether an 
application for revision can be entertained 
by. the High Court without having been 
-presented inthe Sessions Court and held 
that in certain specified cases an appli- 
cation inay be entertaimed, and I have held 
further that even where an accused person, 
as in this present case, refuses to plead 
and shows himself ready to be sent to 
jail, it is nevertheless the duty of the 
court 10 sift the evidence for the prcsecution 
and to refuse {to convict the accused 
if that evidence is insufficient to prove 
a definite offence, not only because this 
proceeding is required by the law but also 
hecause the courts havea duty to protect 
„the taxpayer fiom expenditure which 
“gannot be justified, i 
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In the present case the accused was served 
with anorder under s. 30 of the Indian 
Police Act of 1861 directing him and the 
other conveneis of a meeting to apply for 
a license. - They did not apply for a 
license, and when there were preparaticns 


“to hold the meeting witthout it the accused 


attempted to harangue a crowd which 
had collected, and was promptly arrested. 
The facts are given fully and clearly in 
the judgment of the learned City Magis- 
-trate and the only question that arises in 
revision is whether the Parshottam Das 
Park can be held to be a “public road,” 
“street? or “thoroughfare” within the 
meaning of thcse words as used in s. 30 
of the Police Act. The accused was 
actually convicted under s. 32 of the Act 
for having disobeyed the order passed 
under gs, 30, and as he undoubtedly dis- 
obeyed the order the question is whether 
that order was ultra vires or not. If the Par. 
shottam Das Park cannot be held to be a 
public thoroughfare, the conviction must 
be held to be invalid. 

Thelearned Magistrate has pointed out 
that the park is a public place, being 
maintained by the Municipality for the 
benefit of the public, and according to his 
dictionary a “thoroughfare” is defined as 
“a way by which people pass”. The 
park contains two gates with paths lead- 
ing from onetothe other and is surrounded 
on all sides by important roads, so that 
people do pass through it. He therefore, 
concluded that “the Park or at any rate 
the paths through it come within the 
strict definition of a thoroughfare”, though 
Tagree that this isnot exactly the every- 
day way in -which one uses the word”, 
He further went on to say that in the. 
order issued by the Police under s. 30 the 
words “Parshottam Das Park” were used 
as a convenient way of describing the 
central point of the proposed meeting and 
must be presumed to include the imme- 
diately adjoining roads by which people 
had to arrive and onto which the meeting 
was likely to overflow.” The orders how- 
ever related to the Parshottam Das 
Park andif the meeting were held or an 
attempt were made to hold it on adjoin- 
ing roads and not in the Park itself, 
I think it is clear that the order under 
s. 30 cannot be applied. However the 
order itself was 
ultra vires, and on this point, after hearing 
Counsel on both sides and considering the 
matter to the best of my abilily, I have’ 
come the conclusion that I cannot agree 
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with the Magistrate. 

There may be a public right of way 
through the Parshottam Das Park, but 
this has not been proved one way or the 
other. I. understand that the Municipal 
Board have powers to close the park to the 
public on certain, conditions. It is cer- 
tain, however, that tne park is not intend- 
ed to be exclusively used as a thorough- 
fare, or as a way by which people pass, 
and this is not its chief or primary object. 
It is no doubt a public place; but s. 30 
of the Police Act doesnot refer to a public 
place. Presumably thepark contains grass, 
flower-beds, etc. etc.,and although the public 
may have a right to walk through it, it 
does not follow from that that they have 
a right to play on the grassor to trample 
on the flowers, and an order that would 
apply to the paths would not necessarily 
apply tothe grass and the flowers and the 
other parts. ofthe park, nor would orders 
that would prevent the abuse of the grass 
and the flowers necessarily affect the paths. 
It cannot in fact be said that the 
whole of the park is a thoroughfare 
and in my opinion the Police authori 
ties were not justified by law in calling 
the whole of the park a thoroughfare and 
in issuing an order unders. 30 relating 
to the whole park on the ground that it 
was apublic thoroughfare. If there were 
any doubt on the point it was the duty of 
the court to give the benefit of the doubt 
to the accused and not to the prosecution. 
I must, therefore, allow the revision and 
I set aside the order of conviction and 
the sentence passed by the Magistrate. 
The fine, if paid, will be refunded. 


N Revision allowed. | 


PESHAWAR JUDICIAL 
COMMISSIONER'S COURT. 
Civil Revision Petition No. 333 of 1932. 
June 20, 1933. 
MIDDLETON, J.C., AND Saapuppin, A J.C, 
MUHAMMAD AZIM — VENDEE — 
DE¥ENDANT—PETITIONER 
i VETSUS 
SHER ALI KHAN - PLAINTIFFE—PRE- 
EMPTOR AND ANOTHER — DEFENDANT—V ENDO2 
— RESPONDENTS. 
Preeemption—Lands belonging to vendor, third 
parties and pre-emptor included in sale by vendor— 
Effect on right to pre-empt—Pre-emption, if must 
include whole transaction. 
Tho right of pre-emption is in essence one of 
substitution and not of re-purchase, the pre-emptor 
being bound to take the place of the vendor in the 
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original contract. Gebitid Dayal ý. Inayat Ullah 


(1), relied on. f 

Where lands belonging to the vendor, to third 
parties, and tothe pre-emptor have all been includ- 
ed in a sale by the vendor, the would-be pre-emp- 
tor must follow the general rule that pre-emption 
must include the whole transaction except that he 
may exclude hisown lands, this exception being 
based onthe impossible position that the pre-emptor 
would bə forced toadoptas regards’ his own title 
if forced to pre-empt the whols. 


Petition for revision from an order of the _ 
Districs Judge, Peshawar, dated July 27, 
1932, confirming that of the Additional 
Sub-Judge, Fourth Class, dated February 
16, 1922. 

Sardar Raja Singh, for the Petitioner. 

Mr. Radha Kvrishen, for the Respondent. 

Judzment.—By registered sale-deed 
dated November?7, 1930, Umra Khan 
purported to sell 16 kanals 12 marlas of 
agricultural land to Muhammad Azim for 
Rs. 950. 

Dost Muhammad Khan, who died during 
pendency and is now represented by his 
only scn, Sherali, sued for possession of 
5kanals 88 marlas of this’ land by pre- 
empticn onpayment of Rs. 200 alleging 


‘that the land which had nominally been 


an undivided joint holding 
in which he himself was shareholder 
and in which the vendor’s share was 
only 5 kanals 34 marlas and was not worth 
more than Rs. 200. 


- He obtained a decree in the trial Court 
forthe area claimed on condition of pay- 
ment cf the proportionate sale price of 
Rs, 297-8-0 andthis decree has been con- 
firmed on appeal before the District Judge, 
Peshawar. : 

The vendee, Muhammad Azim, comes to 
this court in revision praying that the decree 
may beset aside andthe suit dismissed on 
the ground thatthe pre-emptor did not seek 
to pre-empt the entire transaction of sale. 

Concurrent findings of the trial and 
Appellate courts are tothe effect that:— 

The plot of 16 kanals12 marlas includ- 
ed in thesale deed is a joint undivided 
holding in which tHe shares at the time of the 


sold was 


sale ware: 
Shares Kanals Marlas 
The pre-emptor... 34 7 54 
Third parties ... 2 4 3 
The vendor 24 5 3% 
Total ... 8 16 12 


Tha: the Revenue Records showed the 
vendor as in possession of the whole 
holding as ashare-holder; and that the - 
whole price of Rs. 950 was actually paid, 
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Those concurrent findings of fact are not 
contesled by the petitioner except that the 
proof ofthe transfer of 24 shares by a 
third party 1o the. pre-emptor after the 
lest Revenue Records were prepared and 
before the sale, has been characterised as 
insufficient by the learned Counsel fur the 
petitioner. Oral proof of this transaction is 
on the record and we are not prepared 
10 question the concurrent finding as to 
shares in revision. 

Having arrived at those findings of fact 


the trial Court further held :— 


(1) The pre-emptor has right of pre-emp- 
tion as being a share-holder which 
the vendee was not. 

(2) Possession of the whole holding by 
the.vendor being possession of a 
share-holder was in no way adverse 
and gave him no additional right 
as against the pre-emptor. 

(3) The vendor could not sell shares to 
which he had no title and hence 
the sale being only valid in respect 
of 5 kanals 3% marlas, the pre- 
emptor was entitled to. possession 

‘thereof on payment of the propor- 
__,  tionate price, 

-The Appellate Court agreed in these find- 
ings, but in respect of ihe third relied upon 
an unpublished judgment of this court in 
Civil Appeal No, 228/87 of 1928, in which 
Saaduddin, Additional Judicial Commis- 
sioner, held that.a pre-emptor may exclude 
that part. of a sale which includes land of 
which he himself is the owner, and further 
expressed doubt as to whether a distinction 
between. such land and land of third parties 
could be drawn as suggested by the learned 
Commentator in Ellis’ Law of Pre-emption 
in the Punjab. We may note at this point 
that in that appeal the land sold only in- 
cluded land. belonging to the pre-emptor 
and to the vendor, and hence the doubt 
expressed was by way of obiter dicta. 

Before. us the learned Counsel for the 
petitioner has.argued that the vendor's pos- 
session of the whole holding gave him rights 
over the whole which differentiate the case 
from one where the vendor sells the shares 
of other persons of which he is not in pos- 
session. No.logical basis has been adduced 
for this argument, anda we reject it accord- 
ingly; in our view the only effect of this 
possession is to lessen the presumption that 
the parties to the sale included the areas 
not belonging to the vendor by collusion 
merely to defeat. pre-emption, - 

-The third -finding is the only one which 


-bas.been seriously contested and it involved 


rx 
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a legal point of cons:derable importance on 
which there appears to be no previous rul- 
ing of this court. 

It is scarcely necessary for us toremark 
that the right of pre-emption is a special 
anu peculiar one based on custom and 
tending to limit freedom of alienation and 
to deprive parties to à contract of the 
fruits of their contract, and that, therefore, 
all courts are agreed that its exercise should 
be limited strictly to that recognized by 
law and not be extended so as to encroach 
on the rights of contract further than is 
unavoidable. 

Nor need we quote authority in detail for 
the view adopted in all courts that the 
right is in essence one of substitution and 
not of re-purchase, the pre-emptor being 
bound to take the place of the vendor in 
the original contract. The view has been 
expounded at length in Gobind Dayal v. 
Inayatullah (1) and has never been dissent- 
ed from either in the Punjab or Allahabad 
Courts. One of the natural results of this 
characteristic of the pre-emptive right is 
that a pre-emptor must take over the whole 
bargain and cannot be allowed to pick and 
choose portions thereof. This result is one 
of the most widely recognized principles of 
the law, but it is subject to some limitations. 

One limitation is that in cases where land 
belonging to the pre-emplor has been in- 
cluded in the sale, he can exclude that 
portion and seek pre-emption for the re- 
mainder, generally at a proportionate price. 
Muhammad Latif v. Gobind Singh (2) sets 
forth this limitation and it is also recogniz- 
ed in Punjab rulings which, however, it is 
unnecessary to quote in view of the ruling 
of this court contained in the judgment in 
Civil Appeal No: 228-87 of 1928. rjo 

The courts below have extended this limi- 
tation to allow’ a pre-emptor to exclude all 
lands from the sale to which the vendor 
had no valid title; or in other words, to 
allow the pre-emptor to exclude land of third 
parties as well‘as land belonging to himself, 
As already observed the trial Court did 
not mention any ground for this limitation 
whilst the Appellate Court based 16 on-obiter 
dicta inthe judgment of this court; obiter 
dicia moreover which expressed no opinion 
but only expressed doubt. 

The only iuling cited before us by the 
learned Counsel forthe respondent in sup- 
port of the proposition is Hiralal v. [brahim 
(3); the correctness ofthat ruling has been 

(1) 7 A775; A W N (1885) 228. 

_ (2) 5 A Sed; 
(3) 102P R LOL, 
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questioned by Ellis in his book which is a 
standard work on pre-emption. Mr. Ellis’ 
opinions are given on p. 299 of the 5th Edn. 
of his work and we consider that they are 
entitled to great weight. We may quote 
two propositions therefrom which are: — __ 

“Where a pre-emptor's property is sold with other 
property, he is only bound to pay the value of the 
latter" “But where the property sold includes prop- 
erty not belonging to the vendor, the pre-emptor can 
only recover such of the property as belooged to the 
vendor by payment of the price paid for the whols 
property.” 

In common with other courts we hesitate 
to accept any proposition tending to give 
a pre-emptor a selective right as regards 
portions of the transaction which he seeks 
to pre-empt; the only difficulty felt by this 
court in the ruling already cited was that 
of differentiating between the two classes of 
land sold by a vendor -without title, 7. e., 
that ofthe pre-emptor, and that of third . 
‘parties. 

On close examination, however, we do 
find a very marked distinction. It is 
notorious that resort to many subterfauges 
is made by parties to a sale merely to defeat 
pre-emption and we therefore, distinguish 
between bona fide. sales and sales which 
have been influenced by that desire. 


If A sells land to B inéluding land which 
belongs to C as well asto A and the trang- 
action is bona fide, it implies that A and B 
both consider that C's title is defective and 
that A has a valuable transferable claim; 
that claim may be of value to B; the pre- 
emptor P who steps into B's shoes, will, 
therefore, get the advantage which B hoped 
to get by taking over this claim and will 
not suffer; whilst he is-allowed exclude it 
and merely take over A's land at proportion- 
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and P are all parties to the pre-emption 
suit, the validity of P's title can be con- 
tested in that suit and B does not suffer; 
in the latter case though no part of the con- 
‘sideration was really on account of Ps 
land, yet P will suffer, because by the very 
act of taking over the transaction without 
contesting title, he implies that his original 
title was defective. It is even possible to 
visualise circumstances in which P might 


-be estopped in further litigation from rely- 


ing on this original title, 

Pat more briefly, the essential difference 
between the inclusion of the pre-emptors 
land and the land of third parties as a 
‘necessary feature of the transaction is that 
the title of the pre-emptor’s land can be 
contested in the pre-emption case itself... 
whilst that of third parties cannot. f 

We thus arrive at the view that where 
land belonging to the vendor, to third par- 


„ties, and to the pre-emptor have all been 


included in a sale by the vendor; the would- 
be pre-emptor must follow the general rule 
ihat pre-emption must include the whole 
transaction except that he may exclude his 
own lands this exception being based on 
the impossible position that the pre-emptor 
woulc. be forced to adopt as regards his own 
title if forced to pre-empt the whole. 

In the present case it follows that the 
pre-emptor who owned 3} out of 8 shares in 
the land sold, was bound to pre-empt the 
sale in respect of the remaining 4} shares, 
and tàat as he only sought to pre-empt 2} 
shares, his suit should be dismissed. 

We accept the petition for revision, set 
aside the-orders of the courts below and 
dismiss the suit with costs in all courts. 

N. Petition accepted, ` 


. ate price, he gets the more valuable part of | 


‘the transaction and, leaves B with the less 
valuable part through no fault of the latter, 
Moreover, P can contest the title of C to 

. the same extent as B could have done and 
therefore, does not suffer. 

Tf, on the other hand, C's land was in- 
cluded in the sale merely to defeat pre- 


emption, it is obvious that B who has 


knowingly acquired an illusive title as well 
as a sound one, must have considered that 
the latter was worth the wole consideration 
paid; hence P will not suffer by paying 
that whole consideration when pre-empting. 

On the other hand, if the sale by A to B 
includes land belonging to P as well as to A;° 
either B considers that Ps title is defective 
and the sale may be genuine, or he knows 
it to exist and is merely seeking to avoid 
pre-emption, In the former case as A, B 
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LAHORE HIGH COURT. 
Oriminal Revision Petition No. 1638 of 1932, 
February 17, 1933. 


Jar Lat, J. 
SHARFU —Conviot — PETITIONER 
versus 


EMPEROR—OppositE PARTY. 
Punjab Municipal Act (III of 1911), ss. 231, 228— 
Authority to Sanitary Inspector on behalf of Munici« 


“pal Committee, requirements of. 


[n the case of a Sanitary Laspsctor, ths authority to 
bring a suit on behalfofthe Munivipal Committee 
must be in writing and by name and not by office. 
A conviction following upon a complaint instituted 
by a Sanitary Inspector on whom such authority has 
not been conferred, must be set aside. Mmperor, v. 
Dharma Shah (|) and Gulzar Jan v. Emperor (2), 
relied on. 4 ; i $ 
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Case reported by the Additional 
Sessions Judge, Karnal, with his No, 713-d., 
dated -December 7, 1932. 

Report.—Mr. A. N. Bhandari, District 
Magistrate, Karnal, summarily tried the 
petitioner Sharfu under şs. 291, Punjab 
Municipal Act, for having resisted on De- 
cember 22, 1931, the Municipal Mistri and the 
labourers under his order in allowing a 
wallto be demolished, which according to 
~the complainant was constructed by the 
petitioner's brother on the public street 
without permission and which had not been 
demolished by his brother in compliance 
with the notices under ss. 172 and 19? of the 
Municipal Act nor after the notices under 
s. 230.of the Act. 
~ The evidence in support of the complaint 
“lodged by Bishandas, Sanitary Inspector 
consisted of the statement of Lala Bishan 
Das,Sanitary Inspector and Lachnti Chandar, 
Mistri and Malik Muhammad, conservancy 
patrol. The petitionér set up an alibi 
disbelieving the alibi and relying on the 
prosecution evidence, the Magistrate con- 
victed the petitioner and sentenced him to 

a fine of Rs. 20 or 7 days’ simple imprison- 
ment. The petitioner prays that the con- 
vietion and sentence may be set aside. 
The complaint nowhere mentions the 
fact that Lala Bishan Das, Sanitary Inspec- 
tor, Karnal, was ever authorised by name by 
the Municipal Committee. He did not men- 
tion this fact inhis statement. The learned 
District Magistrate never even makes a 
reference to this fact in his judgment Em- 
peror v. Dharma Shah (1) and Guljar Jan 
v. Emperor (2) ands. 228, Punjab Municipal 
Act, are authorities forthe proposition that 
in the case of a Sanitary Inspector the 
authority to bring the suit should be in 
writing and by name and not office. The 
learned Public Prosecutor could not say 
anything to the contrary and conceded that 
there was no proper complaint. before the 
District Magistrate and that the conviction 
and sentence based on aninvalid complaint 
could not be maintained. There are no 
notices issued in the cas8 on the file from 
which the particulars may be gathered as 
to what the brother of the petitioner was 
. Tequired to do and whether as a matter of 
fact the Committee had legally laid the 
foundation for issuing the notice under s, 

220, Punjab Municipal Act. 

For these reasons I send the records of. 


(1) 3t Ind. Cas. 311; 8 P R 1916 Cr; 13 PWR 1916 
Cr; 17 Cr.L J 199 
(4) 74 Ind. Cas. 433; A I R 


1924 Lah. 80; 4L 120; 
24 Cr. L J 769; 5 Lab L J 522, 
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the case to the Hon'ble High Court for the 
purpose of setting aside the conviction and 
sentence and acquitling the petitioner. The 
fine imposed by the Magistrate was paid 
and may be ordered to be refunded. 

Order.—For reasons recorded by the 
Additional Sessions Judge Iset aside the 
conviction of the petitioner and direct that 
the fine if paid be refunded to him. 

N. Conviction set aside, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civil Appeal No. 172 of 1932. 
April i0, 1933. 
SUBHEDAR, A. J. C. 
GAJPATILAL AND ANOTHER—PLAINTIEFS—- 
APPELLANTS 


VETSUS 
MAULIPRASAD ano ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Limitation Act (IX of 1908), s. 12 (2)—A pplication 
for copy—Period during which copy is stopped for 
want of funds— Whether can be ` counted as ‘time 
requisite’ for obtaining copies 

An applicant for obtaining copy from court is not 
bound, in the very first instance, to deposit lhe 
whole of the advance required for obtaining copies. 
At the time of presenting his application for copies 


he should make the deposit according to his own 


estimate. Ifthis estimate is discovered by the 
Oopying Department to be mistaken it is their 
obvious duty to bring the mistaketo the notice of 


the applicant and demand the deficit of the ` costs 
when he appears on the successive dates. Consequent- 
ly the period during which the copying is Stopped 
for want of funds during the first period when he 
is told to appear after the date of the re-presenta- 
tion of the application for copies, or during the 
subsequent weekly periods to which delivery of 
copies may be postponed, must - not be counted 
against an applicant if he attends uu those dates 
butis not asked to pay further advance ¿nl this 
period must be counted as time requisite for obtain- 
ing copies within the meaning of s. 12 (2), Limita- 
tion Act, Lachman v. Kalya (|), relied on: 


Second Civil Appeal from an order of 
the District Judge, Raipur, dated February 
12, 1932. 

Mr. D. N. Choudhry, for the Appellants. 

Mr. K. B. Sheorey, for the Respondents. 

dJudgment.—The only point for decision 
in the present appeal is that of limita- 
tion. The lower Appellate Court held that 
the appeal presented toit from the decree 
of the court of first instance, in the pre- 
sent case, was barred by time by four 
daysand dismissed it. The relevant dates 
showing the time spent in obtaining 
copics of the judgment and decree of the 
trial Court which are attached to the 
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memorandum of first appeal are set out in the following table : 


Re Lae 
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Application Applicast Appplicant | Copying stopped Subsequent Copy delivered 
{or copies. |told to appear.| appeared. for want of funds. |" advance paid. on. 
29-9-31 10 '0-31 1c-10-31 12-10-31 16-10-31 3 10-81 





The appellants claimed that time from 
October 12 to 15, 1931, that is four days, 
should be allowed to them as time spent in 
obtaining copies, but the lower Appellate 
Court held that under the rules framed 
by this court regulating the grant of copies 
as published in Civil Circular No. IV-6, 
the duty of paying advance sufficient to 
cover the costs,in the very first instance, 
along with the application for copies was 
laid upon the appellants and since they 
paid only Rs. 3 and not Rs. 5-4-0 which was 
the costs requisite for obtaining the copies, 
they were not entitled to deduct the time 
between the 12th and 15th, when copying was 
stopped for want of funds, as time requisite 
for obtaining copies, under s. 12 (2), 
Limitation Act. It is rightly argued for 
the appellants that the view taken ofthe 
copying rules by the learned 
Judge is directly oppcsed to the interpreta- 
tion placed upon them by this court in 
Lachman v. Kalya (1). Rules 3 and 25 
which cover the point for decision are in 
terms identical with the old rr. 3 
respectively, Rule 3 requires that: 

“every application chall be accompanied by an 
advance sullisienb to cover the estimated cost of the 
copy applied for" 
and statesthat “an application unaccompa- 
nied by an advance shall not be registered 
or acted on.” Rule 8 prescribes the scale 
‘of costs: r. 25 runs as follows: | 

“On receiving an application presented by hand 
the head copyist shall forthwith fix and intimate to 
the applicant a date within seven working days of 
the presentation on which he should attend to 
ascertain whether the copy is ready or whether any 
further advance is required. Should the copy not be 
complete on the date so fixed the applicant shall 


be directed to attend on another date within seven 
working days of the first and so on" 


Reading 11. 3 and 25 together, as they 
must be read, it is clear to me, asit was 
to Batten, A. J. ©., who decided Lachman 
v. Kalya (1), that an applicant is not 
bound, in the very first instance, to deposit 
the whole of the advance required ` for 
obtaining copies. At the time of present- 
ing his application for copies he should 
make the deposit according to his own 
estimate. If this estimate is discovered by 


(1134 Ind Cas, 453; 12 N L R 66, 


District : 


and 26. 


‘was stopped on October 


the Copying Department to be mistaken 
it is their obvious duty to bring the mistake 
to the notice of the applicant and, demand: 
the deficit of the costs when he appears as 
he is Dound to—on the successive dates, 
which have to be fixed at intervals of 
only seven days, on which he ıs asked to 
attend “to ascertain whether the copy is 
ready or whether any further advance is 
required.” This being the position the 
day or days on which copying is stopped ~ 
for want of funds during the first period 
when he is told to appear after the date 
of the presentation of the application for 
copies, or during the ‘subsequent weekly 
periods to which delivery of copies may 
be postponed, must not be counted against 
an applicant if he attends on those dates 
but is not asked to pay further advance, 
In otker words, the period must be counted 
as time requisite for obtaining copies with- 
in the meaning of s. 12 (2), Limitation Act, 

Respectfully adopting the language of 
Batten, A. J.C.,in Lachman v. Kalya (1) 
to the present case, I hold that’ for the 
days between October 10 and 15. the ap- 
pellants were instructed that they need do 
nothing and that instructions as regards 
Octoker 10, were that on that date they 
should attend to ascertain whether the . 
copies were ready or whether any further 
advance was required. It was then the 
duty of the Copying Department to have 
intimated to the appellants when they 
appeared on October 10, that the advance 
orginally made by them was insufficient 
and that Rs. 2-4-0 more would be required 
to camplete the copies. As the appellants 
were not informed of this and were not 
asked to pay ayy further amount, they 
were inno way to be blamed if copying 
12, for want of 
funds. ‘The learned Counsel for the res- 
pondsnts argued, on the authority of 
some cases decided by the Lucknow Chief 
Cours and the Calcutta High Court, that 
if an appellant fails to deposit in the 
very first instance, sufficient money or 
folics for the preparation of copies he can- 
not be allowed any time during which no 
progress is made in copying for want of 
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funds or folios. But these cases having 
been decided on a strict interpretation of 
the copying rules in force in those provinces 
which are admittedly different in language 
from ours, they can afford no guide for 
determination ofthe question in issue in 
the present case. E 
- I hold then that the appellants were en- 
titled to deduct four days’ time claimed by 
them as time -requisite for obtaining copies 
within the meaning of s. 12 (2), Limitation 
Act. It is admitted that if that time is 
allowed their appeal to the lower Appel- 
late Court was filed in time. The result 
is that the order appealed from is set 
aside and the case remandedto the lower 
Appellate Court for the decision of the 
_appeal on merits. The respondents shall 
“pay costs ofthe present appeal. Pleader's 
fee Rs. 25, 


Ni; Order set aside. 


ne 


MADRAS HIGH COURT 
First Civil Appeal No. 124 of 1927. 
March 7, 1933. - 
CURGENVEN AND SUNDARAM 
Cretty, JJ. 
KUMARAPPA CHETTIAR AND OTHERS 
| — DEFENDANTS— APPRLLANTS 


i versus 
SUPPAN CHETTIAR~—P aintire 
f — RESPONDENT, 

Transfer of Property Act (IV of 1882), ss. 67, 
68, 76 (1)—Possessory martgage for a term after re- 
deeming prior possessory mortgage—Constriction— 
, Commencement of term-—Subsequent mortgagee, whe- 
ther entitled to interest for period for which he was 
out of possession—Deposit—Withdrawal by mortgagor 
—Mortgagee's right to interest —Readiness and willing- 
ness to pay. 

Where a mortgage deed provided a period of 15 

years for the enjoyment of the mortgaged properties 
by the mortgagees from the date of the document 
but it appeared that the term ofthe prior usufruc- 
tuary mortgage had not expired on the date of 
the document: 
- -Held, that the mortgagees should be taken to be 
legitimately entitled to possession for 15 years 
‘from the date ofthe- expiry ef the term of the 
‘previous mortgage. 

Ina suitby the mortgagor to redeem a subse- 
quent usufructuary mortgagee who had been directed 
to redeem a prior usufructuary mortgage and enjoy 
the properties, the subsequent mortgagee can 
claim interest forthe period for which he was 
out of possession. only if he had been wrongfully 
kept out of possession by the prior mortgagee. 

Where a deposit of the mortgage amount is 
made but withdrawn on the refusal ofthe mort- 
gagee to accept it in order to disentitle the mortgagee 
to interest onthe ground that a valid deposit 
had been made, the mortgagor should prove that 
“in spite ofhis having withdrawn themoney from 
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the court and utilised it for his own ‘purposes, 
he was ready and willing to pay the same to- 
wards the discharge of the mortgage. He should 
satisfy the court that he had sufficient funda 
available with him and that he was also ready topay 
the same 


First Civil Appeal against the decreeof 
the District Court, West Tanjore, at 
Tanjore,in O. S.No. 8 of 1926. 

Judgment.—This appeal arises out of 
a suit filed by the plaintiff for redemp- 
tion ofthe plaint mentioned usufructuary 
mortgage whichis evidenced by Ex. D. 
The plaintiff sued in his capacity as a later 
usufructuary mortgagee, defendants Nos. 2 
to 5 being the mortgagees under Ex, D, 
One of the contentions raised by the 
mortgagees by way of attack against the 
plaintiff's claim is,that the suit is prema- 
ture, This question dependsupon the con- 
struction of the termsof the mortgage deed. 
That deedis dated July 8, 1908 and pro- 
vides a period of 15 years for the enjoy- 
mentof the mortgage properties by the 
mortgagees from the date of that docu- 
ment, and further recites that the mortgagor 
should pay the amount in the beginning 
of thesixteenth year. Ifthe term of the 
deed are literally understood, we ‘must 


‘hold thatthe amount of the mortgage is 


payable at the end of the 15 years’ term 
which should be calculated from the date 
of the mortgage deed. In this view, the 
time for redemption would expire on 


-July$, 1923 andthe present suit is sus- 


tainable, It is, however, contended on 
behalf of defendants Nos. 2to 5, that the 
mortgagees should have a period of 15 years 
for the enjoyment of the mortgaged prop- 
erties, irrespective of theeterm “from this 
year,” indicating the commencement of the 
period. If the items of consider.tion set forth 
in the moftgage deed are taken into cccount, 
it is clear that the sums of Rs. 8,500 and 
Rs. 6,000 were not paid onthe date of the 
mortgage deed, but were undertaken tobe 
paid by the mortgagees in discharge of 
two prior othies. The only amount that 
was actually paid on the date of Ex. D 
was Rs. 1,000. We find thatthe terms fixed 
for the redemption of the two prior othies 
had still to run when Ex. Dwas executed. 
Those mortgages wereredeemablein April, 
1911. That being so, the mortgagees under 
Ex. D should be taken to be legitimately ` 
entitled io possessionof the two villages 
covered by the previous othies, only from 
April, 1911. They were atliberty to enjoy 


‘the third item of the mortgaged properties 


menticned in Ex. D, even from tke dateof 
the deed. Assuming that thezpericd of 15 
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years' enjoyment with respect to those two 
villages should bereckoned from the date 
of the expiry of the term of the previous 
othies, the time for redemption would be 
ripe by April, 1926. Even from this stand- 
point, the present suit which was filed on 
July 28,1926, is certainly not premature. 
This objection against the maintainability 
of the suit must therefore, be overruled. 
The second question for consideration is, 
what isthe properamount payable to de- 
fendants Nos, 2 to 5 in redemption of the 
suit mortgage? That the principal amount 
of Rs. 15,500 is due is admitted on both 
sides and the only point in dispute is whe- 
ther the mortgagees would be entitled to an 
interest by way of compensation for the 
period subsequent to April 2, 1911, 
till the date of their actually taking posses- 
sion in Apri], 1918. The mortgage deed 
Ex. D, provides for the enjoyment of the 
rents and profits in lieu of interest. There 
is no specific provision for the payment of 
interest ata certain rate. The question 
before us is whether the mortgagees are 
entitled to claim any reasonable rate of 
interest on their principal amount for the 
aforesaid period and can claim the pay- 
ment of thesame along with thé principal 
money atthe time of the redemption of this 
mortgage. The case set up by defendants 
Nos. 2 to 5 is, that prior to April, 1911, they 
did make a deposit of the amount of the 
prior othies in court and, therefore, they 
must be deemed to have been wrongfully 
kept out of possession of the mortgaged 
properties on account ofthe plaintiff's con- 
duct. What we find from the judgment in 
the previous suit (Ex. II) is there was no 
valid tender ofthe mortgage money, as the 
plaintiffs therein (the present defendants 
Nos. 2 to5) failed to prove that they made 
an effective deposit into court in proper time 
so asto enable the mortgagee to draw the 
‘money in accordance with the stipulations 
contained in the othi deeds. This is the 
finding ion the 8th: issue. Itis contended 
that that finding would not operate as res 
judicata inthe present suit. 
it Is so, we have to see whether any evid- 
ence has been adduced in the present suit on 
behalf of defendants Nos, 2to 5, in order to 
show that they made the deposit in proper 
‘time in conformity .with the stipula- 


tions contained in the prior mortgage 
deeds. Beyond the statement of D. W. 
No.1 that a sum of Rs. 14,500 was’ 


deposited in court which was lying there for 
two years, there isnothing to show that the 
deposit was made in proper time and in 
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conformity withthe terms of the mortgage 
deed. We are not, therefore, ina position 
to say that it wasa valid deposit. It is 
only waen defendants Nos. 2 to5 who were 
entitled to redeem the previous mortgage 
were kept wrongfully out of possession by 
the act of the prior mortgagee, that they 
could askin the present suit that a reason- 
able amount should be awarded to them 
by way of interest, which should be tacked 
on to the principal of the mortgage money 
payabie bythe plaintiff for redeeming the 
mortgage. If in asuit for the recovery of 
the mortgage money under s. 68 of the 
Trans-er of Property Act coupled with s. 67, 
defencants Nos. 2to5 can properly claim 
interest in addition to the principal amount 
then only can the plaintiffin the present 
suit be made liable for the same in order 
to red3em the mortgage. We are not sat- 
isfied that such aclaim for interest has been 
made out and, therefore, we hold that the 
plaintiff was bound only to pay the princi- 
pal amount of the mortgage money, namely, 
Rs. 18,500, by way of redeeming the suit 
mortgage. The decision of the lower Court 


so far as these two questions are concerned. 


is correct. The appeal should, therefore, 
be dismissed with costs. 

There isa 
whick the plaintiff (respondent) has filed 
and the question to be considered ,is, whe- 
ther the plaintiffis entitled to any mesne 
profits for the period subsequent to the 
deposit of the principal sum into court, 
In this case, it isshown that the amount 
was deposited by the plaintiff, but as the 
deferdant refused to accept that amount in 
satisfaction of the mortgage, ihe court dis- 
missed the plaintiff's application on July 17, 
1926 (vide Ex. F-1). By reason of the find- 
ings already given, the deposit of. the 
principal sum alone by the plaintiff must 
be taken to be a valid deposit. Under s. 76 
(1) cf the Transfer of Property Act, the mort- 
gagees would be bound to account for the 
gross receipts from the mortgaged property 
front the date when they could take such 
amount outof c8urt. This is not a case 
of a mere deposit of the amount into court. 
The additional circumstance disclosed in 
the evidence is, that subsequent to the re- 
fusal by defendants Nos. 2 to 5 to accept 
that amount, the plaintiff withdrew that 
sum and utilised it for his own purposes. 
That being so, it is contended.on behalf of 
the appellants, that the mortgagees should 
be allowed a reasonable rate of 
and this should be set off agains’ . the 
mesae. profits awardable to the plaintiff, 


interest- 


memorandum of objections - 
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Tn order to disentitle the mortgagees to in- 
terest, the plaintiff should prove that_ in 
spite of his having withdrawn the money 
fromthe court and utilised it for his own 
purposes, he was ever ready and willing 
to pay thesame towards the discharge of the 
mortgage. Heshouldsatisfy the court that 
he had sufficient funds available with him 
and that he was also ready to pay ihesame. 
‘Such proof is wanting inthe present case, 
and as observed by the learned District 
Judge, even when à challenge was made in 
court the plaintiff did not choose to accept 
the challenge and deposit the money into 
courtin order to testify his ability to pay 
as also his readiness and. willingness to 
do so. We, therefore, find that the plaintiff 
has not shown circumstances which would 
induce us to disallow interest io the mort- 
gagees. In the circumstances of this case, 
we think fit to allow 9 per cent. interest on 
the principal amount. In ascertaining 
mesne profits for the period between July 
17,1926 and April 8, 1927, the date ofthe 
orderof the High Court onthe petition . for 
stay of further proceedings (vide O. M, P. 
. Nos. 1339 and 1518 of 1927), interest on the 
principal amount at9 per cent. will have to 
be set offin favour of defendants Nos. 2 to 
5. The amount of the profits subsequent to 
April 8, 1927, will have to be determined in 
accordance with the orderon the aforesaid 
petitions, This enquiry willbe made by 
the lower Court and the result of that 
enquiry will be incorporated in the final 
decree to be passéd. There will benoorder 
as tocostsin the memorandum of objec- 
tions. Three months’ time is fixed for the 
payment of the entire mortgage money, after 
the ascertainment of the same by the lower 
Oourt. ae | 
AN, Decree varied. 
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LAHORE HIGH COURT. 

- First Civil Appeal No. 138 of 1927. 
May 22, 1983. 
Sunani Lat, C. J., AND 
: ABDUL QADIR, J. 
La'a HAVELI SHAH AND ANOTHER — 
PLAINTIFFS — APPELLANTS 
versus 

Sardar KALIAN SINGH—DerenDant — 


RESPONDENT. 


attestation of deed, whether 


Attestation—Mere 
creates estoppel, 
The signing ofa deed as a witness does not by 


itsélf amount to a knowledge of its contents and does 


-not estop anybody from taking a position to the 
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contrary, unless itis positively shown that he knew 
the contents of the document 

First Civil Appealfrom the decree of the 
Subordinate Judge, First Class, Gujrat, 
dated December 7, 1926. 

Messrs. Achhru Ram, Hem Raj, and Lala 
Badri Das, R. B., for the Appellants. 

Messrs. Mukand Lal Puri and Qabul 
Chand, for the Respondent. 


Abdul Qadir, J.—Rai Bahadur Sundar 
Das of Dinga purchased a large area of 
land and some housesand_ shops, which weré 
the property of Sardar Jiwan Singh deceas- 
ed, on April 29, 1920, in the name of 
his sons Haveli Shah and Chandra Parkash, 
minors. The vendors were Musammat Nihal 
Devi, Musammat Jamna Devi, widows of 
the deceased, and Musammat Ganga Devi 
daughter of another wife of the deceased 
named Musammat Lakhmi, and Gurbakhsh 
Singh son of Musammat Ganga Devi. After 
this purchase, Chandra Parkash died in 1920 
and Rai Bahadur Sundar Das died in Octo- 
ber, 1921 and his estate is now represented 
by his minor sons, Haveli Shah and Sardari 
Lal, under the guardianship of their mother, 
Musammat Khushal Devi. It appears that 
a dispute hassince arisen about one of the 
houses mentioned in the said deed, which is 
in possession of Sardar Kalian Singh af 
Dinga and whichis used asa Girls School 
under the management of Sardar Kalian 
Singh, A suit with regard to this housa 
was filed on April 28, 1925, on behalf of 
Haveli Shah and Sardari Lal, minors, by 
Diwan Chand Kakkar, agent to their guar- 
dian. It was allegedinthe plaint that the 
defendant, Sardar Kalian Singh, got the 
house for Rai Bahadur Sundar Das abaut 
four years before suit, for temporary use, 
that he changed his intentions after the 
death of Rat Bahadur Sundar Das and 
commenced alterations in the house, in 
consequence of which he was given a notice 
dated January 20,1923, but he refused to 
give possession of the house. The defen- 
dantin reply pleaded that Rai Bahadur 
Sundar Das had never got possession of the 
house in question and that the vendors were 


“ not theowners of the house and were not 


entitled to sell it. He further pleaded that 
he did not know at the time of the salethat 


-the house in dispute was included in the 


sale and that he had spent about Rs. 20,000 
in erecting a magnificent three storied 
building forthe school in the lifetime and 
with the knowledgeof Rai Bahadur Sundar 
Das, whose descendants were estopped from ° 
claiming the property as their own. He 
added that this suit had been brought 
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against him, because he had filed suits 
against the plaintiffs at Quetta, demanding 
his share in the profits as a share-holder in 
the business of the late Rat Bahadur Sundar 
Das. The learned Senior Subordinate 
Judge dismissed the suit of the plaintiffs 
but left the partiesto bear their own costs 
and the plaintiffs have preferred an appeal 
tothis couit, which has been argued on 
their behalf by Rai Bahadur Badri Das. 
Mr. M. L. Puri has argued the case for the 
respondent. (After considering the issues 
his Lordship proceeded.) 

Let us, therefore, consider Issue No. 4, 
which runs as follows :— . 


“Is the defendant estopped from denying 
the plaintiffs’ title,”? 


This issue was framed, because the defen- 
dant had admittedly signed as a witness 
the saledeed of April 29, 1920, which 
included the house in suit. On this point 
the plaintiffs have led evidence to show that 
Sardar Kalian Singh signed with full 
knowledge of the details of the transaction. 
On the other hand, the defendant states 
that he signed at the instance of Rai Baha- 
dur Sundar Das, without knowing what the 
contents ofthe document were, and he has 
produced witnessesin support of his asser- 
tion. 

Plaintiffs’) Witness No. 1 Nand Lal 
states thatthe bargain ofthe sale of Jiwan 
Singh's property was made in his presence 
and was brought about by Sardar Kalian 
Singh. Rupees 3,000 were paid as earnest 
money at the time of the’bargain. He goes 
on to say that he was present when the sale 
deed was executed and at that time, in 
addition to the vendors and the vendee, 
Sardar Kalian Singh, Ghasita Ram, Gian 
Singh and others werepresent. They were 
also present at thetime of the registration 

- of the sale deed. This witness stated in 
cross-examination that he did not know 
how Sardar Jiwan Singh acquired this 
house and added that it.was used for the 
cattle of the family after the death of 
Sardar Jiwan Singh. This last statement 
appears tobe without any foundation. He 
also stated that the vendors were indentified 
by Sardar Kalian Singh before the Sub- 
Registrar, but the endorsement of the latter 
on the sale-deed shows that the vendors 
were known to him and it cannot be true 
that they were identified by any one. The 
statement of this witness cannot, therefore, 
help the plaintiffs, Kalu Ram P. 
W. No. 2 also states that he was pre- 
sent when the sale deed was executed and 
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that the defendant was also present. He 
saysthat the sale deed was dictated to the 
scribe from a draft which was prepared by 
the defendant. Ng one else even mentions 
the theory that the defendant was responsi- 
ble for the draft and Iam not prepared to 
believe this statement. Kalu Ram adds 
thatthe defendant obtained the house in 
dispute on loan from the plaintiffs’ father, 
but the fact that possession of defendant 
continued throughout goes against this 
allegation. Gian Singh P. W. 
No. 4,is the scribe of the sale. He says 
that he read over the deed to the executants 
and that Ghasita Shah was present when 
he did so. He goeson to say that Kalian 
Singh also turned up when he was reading 
over: the deed. In cross-examination he 
says that he does not remember how far he 
had proceeded in reading the deed when 
the detendantarrived. He also states that 
after attesting the sale deed defendant went 
away and the deed was fegistered ‘in his 
absence. He admits that he has been seeing 
the Girls School in the house in dispute 
since 1905 or 1906. He further states that 
he did not know, when he wrote the sale 
deed, that the house in dispute was included 
in the sale. Ghasita Shah P. 
W. No. 5, one of the attesting witnesses 
of the sale-deed, has aiso-been examined, 
He sars thatthe sale-deed was read over by 
the scribeand that the defendant and he 
attested it after hearing the contents. He 
does not remember, however, whether the 
deed was registeredin the defendant's pre- 
sence. He can say that the defendant 
reachad the place after his arrival but he 
cannct say how long after. Kalian 
Singh, defendant, P. W. No. 9, was 
also examined asa witness for the plaintiff. 
He admitted that Sardar Jiwan Singh was 
his maternal uncle. He claimed to have 
inherited the house in dispute from his 
father. He admitted that he wrote the 
receipt for Rs. 300 dated April 26, 1920, 
which was the earnest money for the pro- 
perty soldby the sale deed of April 29. 
He alsoadmitted*his signature on the said 
sale deed, as an attesting witness. He 
denied that he ever received any notice 
from the plaintiffs for stopping the cons- 
truction of the school building or to 
deliver possession of the house He further 
deposed that he began to make improve- 
ments inthe house in December 1920 and 
the same were completed by August, 1921, 
when allthat remained to be done was 
white-washing, painting and fixing of 
window panes ete. He added that he was 
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asked by Rai Bahadur Sundar Das to attest 
the deed and he did so without reading it 
or hearing its contenls. Two independent 
witnesses produced by jhe defendant prove 
the allegation as to the period when the 
additional building was erected. Gian 
Chand, Secretary, Municipal Com- 
mittee, Dinga P. W. No. 9, deposed 
that there was an application about the house 
in dispute, which is used as a Girls School. 
It was forthe building of the school and 
was made by Sardar Kalian Singh on 
December 6, 1920. It was sanctioned by 
Resolution No. 80 dated December 8, 1920 
and the Sub-Committee reported on 
September 14, 1921, that the house had 
been constructed and then the file relating. 
to if was consigned to the record 
room. Miss Marks D. W. No. 16, 
Head Mistress, Normal School, Peshawar, 
deposes that she was District Inspectress of 
Schools in Gujrat between 1920 and 1923 
andshe inspectédthe Girls School at Dinga 
and recorded remarks in ‘the School Log 
Book on December 16, 1921, to the effect 
that the building was well nigh its comple- 
tion and noticed that glasses were yet to be 
fitted in the doors and windows in the first 
and second storeys. 

It isadmitted on both sides that there is 
no documentary evidence on the record as 
to original ownership of this house and there 
is hardly any reliable evidence to show 
whether it belonged to Sardar Hakim 
Singh, father of Sardar Kalian Singh or to 
- Sardar Jiwan Singh. The contention of the 
appellants is that as Kalian Singh was 
closely related tothe vendors, the fact of his 
attesting the sale deed amounted to an 
acknowledgment of the correctness of the 
facts entered in the deed and it was not open 
to him tosay that Sardar Jiwan Singh had 
no right to this portion of the property sold 
by that deed. Counsel for the respondent 
urges thatthe signing of a deed asa witness 
‘does not by itself amount to a knowledge 
` of its contents and does not estop anybody 
from taking a position to the contrary, un- 
less it is positively show thathe knew the 
contents of the document. Reliance is 
placed in this connection on the Privy 
Counsel ruling reported as Pandurang 
Krishnaji v. Markandeya Tukaram (1). 
Counsel for the appellants, while fally 
recognising the principle enunciated in the 


(1) 65 Ind Cas 954: 49 O 334; 26 O W N 201; 3 
UPL R(P 0) 85; 20 A LJ 305; 42 MLJ 435; 15 
L W 486; 30ML T 249; 350 LJ 409; 24-Bom. LR 
' 55% 18 NL Ri; Al R1922 PO 20,49 1A 16 
APO), ; 
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Privy Council ruling, says that the dis- 
tinguishing features of the present case are 
that the defendant Kalian Singh was a near 
telalive of the vendors, that he appears to 
have negotiatedthe bargain on their behalf 
and it is shown on the record that Rs. 1,000 
out of the first sum of Rs. 3,000 paid to 
the vendors was paid through him. It is 
further argued that the signing of the sale 
deed as a witness was not asclitary act. 
but was preceded by the writing of the 
receipt for the earnest money and that 
therefore, the knowledge of the details of the 
transaction must be presumed in this case, 
The reply of the respondent is that the 
receipt mentioned no details of the trans- 
action and the deed was signed by the defen- 
dant under circumstances which, according 
to the scribe who appeared as a witness for 
the plaintiff, did not show that the whole 
deed was read over to himor that he under- 
stood at the time that the house in dispute 
was being included in thesale. It is fur- 
ther argued that the strongest circumstan- 
tial evidence in favour of the defendant 
respondentis furnished by his conduct in 


-erecting an extensive building superstruc- 


ture over the old building of the Girls 
School. It is said that it does not mat- 
ter whether the cost was Res. 9,000 or 
Rs. 5,000 but no onein his senses would goon 
spending so much money in building over 
property, the ownership of which was 
doubtful. Stress is laid on the fact that this 
additional construction was going on inthe 
life time of late Rai Bahadur Sundar Das, 
without any objection by him or ,in his 
behalf, I think theréis considerable force 
in this last contention. The allegation in 
the plaint that the building began after 
the death of Rai Bahadur Sundar Das has 
in my opinion been correctly found.to be 
untrue. It must be held, therefore, that the 
plaintiffs have not been able to prove posi- 
tively that the defendant knew the contents 
of the sale deed when signing it. There is 
thus no estoppel against the defendant and 
the suit of the plaintiffs must fail. i 

I would, therefore, dismiss this appeal, 
but in the circumstances of the case I 
would leave the parties to bear their own 
costs throughout. 


Shadi Lal, C. J.—I concur. 


N.-A. Appeal dismissed. 


1983 EMPEROR v, 
ALLAHABAD HIGH COURT. 
Criminal Appeal No. 501 of 1932. 
April 26, 1935. 
KING AND IQBAL AHMAD, JJ, 
FMP ROR - APPELLANT 
versus 
RAGHO RAM—Opposire Party. 

Penal Code (Act XLV of 1860), s. 4?7-A— Docu- 
ment prepared to conceal fraud already commitied— 
Offence. : 

Where there is an intention to obtain an advantage 
by deceit there is fraud and if a document is fabri- 
cated with such intent, itis forgery. A man who 
deliberately makes afalse document in order to 
conceal a fraud already committed by him is acting 
with intent to commit fraud, as by making the 
false document he intends the party concerned to 
believe that nofraud had been committed Where 
a document is prepared with the intention of con~ 
cealing a fraud that had already been committed, 
and thus toenable the person who had made 
“wrongful gain " to retain the property thathe had 
acquired by unlawful means, it amounts. to a false 
document and the person making the document is 
guilty of forgery. Queen-Emprese v. Sahapati 6}, 
Lolit Mohan Sarkar y, Queen-Empress (1), Emperor 
v. Rash Behari Das (8\ and Emperor vy Balkrishna 
Waman (9), relied on, Shujauddin Ahmed v. Emperor 
(1), Empress of India v. Jiwanand (2), Queen- 
Empress v.Girdhari Lal (3), Queen-Eimpressv, Lal 
Gumul (4) and Queen-Empress v. Jageshar Pershad 
(5), dissented from [p 750, cols 1 & 2.) 


Oriminal Appeal from an order of -the 
Additional Sessions Judge, Jaunpur, dated 
April 19, 1932. 

The Assistant Government Advocate, for 
the Crown. 

Mr. Gopalji Mahrotra, for the Opposite 
Party... 

Judgment.—This is 
the- Local Government against the ac- 
quittal of Ragho Ram, respondent, of 
charges of falsification of accounts under 
5. 477-A, Penal Code. 

Ragho Ram was the goods clerk in charge 
of the goods office at Jaunpur, B. I. Ry., 
station. He misappropriated various sums of 
money that were paid by consignees of goods 
on accountof the freight of consignments. 
He was accordingly prosecuted under s. 409, 
Penal Code, for having committed criminal 
breach of trust with respect to three items 
and the learned Assistant Sessions Judge 
convieled him and sentenced him to rigorous 
imprisoment for three years and also to a 
fine of Rs. 500. The conviction and sentence 
were on appeal upheld by the learned 
Sessions Judge. Ragho Ram filed an ap- 
plication in revision in this court against 
the appellate order of the learned Sessiong 
Judge and we have today dismissed that 
application. 

Ragho Ram was separately tried under 
5. 477-A, Penal Code,for having fraudulently 
falsified the delivery book with a view 


an appeal by 
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to cover the defaleations made by him. 
The evidence shows that when the consign- 
ment of goods was sent from any station 
to Jaunpur, an invgice wassent 10 Jaunpur 
containing details of the consignment and 
this invoice was copied into the left hand 
page of delivery book in the goods office 
and after the delivery of the goods 10 the 
consignee the tight hand page of the 
delivery bock was also filled in. Sometimes 
through mistake it s> happened that an 
invoice was copied in twice over in different 
places on the invoice side of the delivery 
book and when the goods arrived and 
delivery was effected the relevant entry on 
the delivery side of the register was made 
as against one of the invoice entries, 

In such cases, the second invoice entry 
remained without any entries being made 
on the delivery side, and when the mistake 
of the double entry of the invoice was 
detected a nole used to be made against 
the second invoice entry on the delivery 
side, that the consignment had been twice 
accoun ed fcr and a reference used to be 
made zo the page and number of the first 
invoice entry. ‘Lhe method adopted by 
Ragho Ram for misappropriating the freight 
paid tohim was as follows: In cases where 
two consignments of similar goods were 
received he misappropriated the freight of 
one consignment and altered the details on 
the invoice side of the -entry relating . to 
that consignment in such a manner as to 
make it appear that the consignment was 
the same as another consignment whose 
freight was duly credited, and an entry 
used to be made by him on the delivery side 
against the invoice relating to the consign- 
ment, the freight of which had been 'misap- 
propriated by him, that ithad been twice 
accounted for. The learned Assistant 
Sessions Judge held that it was satisfactorily 
proved that Ragho Ram falsified “the 
delivery book and accordingly convicted 
him under s. 477-A, Penal Code, and 
sentenced him to rigorous imprisonment for 
aterm of.three years as well as to a fine 
of Rs. 500 and im default of payment of 
fine to six months’ simple imprisonment. 
But es Ragho Ram had been sentenced to 
the same period of imprisonment in the case 
unders. 409, Penal Gode, he ordered the 
sentences of imprisonment in both the 
cases to run concurrently. The learned 
Sessions Judge on appeal agreed to the 
finding of the learned Assistant Sessions 
Judgs that the false entries in question were 
made by Ragho Ram, but relying on,ithe 
decision of this Court in Shujaudain Ahmad 


RAGHO RAM, 
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v. Emperor (1), held that as Ragho Ram 
falsified the delivery book not with the 
intention of causing any wrongful gain 
or wrongful loss, or defrduding anyone, but 
with the intention of screening his past 
guilt, he could not legally be convicted 
under s. 477-A, Penal Code. He accordingly 
acquitted Ragho Ram. 

In the reported case one Shujauddin 
who was a liquidation clerk was tried under 
8. 408, Indian Penal Code, for having com- 
mitted criminal breach of trust with respect 
to various sums of money received by him 
in the course ofhis duty from different 
persons, which sums. he ought to have 
deposited inthe bank, and was also 
separately tried under s. 477-A, Penal Code, 
for making false entries in the accounts 
maintained by him in the discharge of the 
duties entrusted to him as liquidation 
clerk. He was convicted under both the 
sections by the learned Sessions Judge but 
on appeal a learned Judge of this court 
acquitted him of thecharge under s. 477-A, 
Penal Code, on the ground that the object. 
with which the false entries were made by 
Shujauddin: ` ` 
“was not to defraud anyone by making the false 
entries, but it was in the main to save himself from 
the consequences of defalcations ” 

Insupport of this view the learned Judge 
relied on the decisions of this court reported as 
Empress of India v. Jiwanand(2) ahd Queen- 
Empress v, Girdhari Lal (3). In those cases 
it was held by this court that when the 
clerk, who had committed criminal breach 
of trust, subsequently made false entries 
in an account book with the intention of 
_ concealing the criminal breach of trust 
committed by him, he could not be con- 
victed of the offence of forgery under s. 
465, Penal Code. In the case of Empress 
of India v. Jiwanand (2), the learned 
Judge after referring to the definition of 
“forgery” in s. 463, Penal Code, observed 
that in order to constitute the offence of 
forgery a “dishonest” or “fraudulent” in- 
tent is absolutely essential. He then re- 
ferred to the definition bf the word ‘“dis- 
honestly” in s. 24 and of the word “fraudu- 
lently” in s. 25, Penal Code, and form- 
ulated the question for decision in the 
following words: 

“Did the prisoner intend tu cause wrongful loss 
or wrongful gain to any person or did he intend 
to defraud anyone? He answered the question in 
the negative on ‘the ground that it is clear that 
intention, ex-neceasitate rei, relates to some future 


(1) 66 Ind. Cas 322; AI R 1922 All 214;23 Or. L 
J 258; 44 A 540: 20 A L J 320. 
. (2)5 A 221; A W N 1882, 233, 
- (3) 8 A 653; A W N 186, 264. 
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It cannot be said 


RAGHO RAM. 

occurrence and not to the past. 
when wrongful loss or wrongful gain has already 
b2en caused, or a person has already defrauded, 
anything can be subsequently done which could 
be dictated with the intention to cause that which 
has already occurred ” 

The case of Empress of India v. Jiwan- 
and (2), was followed in the decision in 
Queen-Empress v. Girdhari Lal (3), refer- - 
red to above. These cases are undoubtedly 
authorities for the proposition that if a 
person, with the intention to conceal a 
fraud which-had been previously commit- 
ted by him, makes or alters a document 
he cannot be said to have acted “dis- 
honestly” within the meaning ofs. 24, orto 
have acted “fraudulently” within the mean-’ 
ing of s, 25, Penal Code. To the same 
effect are the decisions of this court in 
Queen-Eimpress v. Lal Gumul (4), and 
Queen-Empress v. Jageshur Pershcd (5). 

We are unable to agree to the deci- 
sions of this court to which reference has 
been made above. It is true that in order 
to constitute the offence of forgery as 
defined by s 463, Penal Code, it is essen- 
tial that a “false document” should have 
been made as explained by s. 464, Penal 
Code. In other words, an act which is 
said to constitute forgery must amount to’ 


making a false document within the 
meaning of s. 464 and as in s. 464 
the words “dishonestly” - or  “fraud- 


ulently” occur a document cannot be a 
“false document’ unless it is prepared 
with a dishonest or fraudulent intent. Section 
23 of the Code defines “wrongful gain,” 
“wrongful loss” and “gaining wrongfully; 
losing wrongfully.” The next s. 24 pro- 
vides that: 

‘whoever does anything with the intention of causing 
wrongful gain to one person or wrongful loss to 
another is said to do that thing dishonestly.” 

Section 25 provides that; 

“a person is said to do a thing fraudulently if he 
does that thing with intent to defraud, but not 
otherwiee ” 

Jt is manifest, therefore, that in order 
to constitute the offence of forgery a 
document should have been made either - 
with the intention of causing wrongful 
gain or wrongful loss or with intent to 
defraud some person. But there is noth- 
ing in the Code to justify the assump- 
tion that the intention to cause wrongful 
gain or wrongful loss, or the intent to 
defraud, contemplated by ss. 24 and 25 
of the Code, has reference to some future 
occurrence and not to the past. 

If the intention with which a false do 
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cument is made is to conceal a fraudu- 
lent or dishonest act which had been 
previously committed, we fail 10 appreciate 
how that intention could be other than 
an intention to commit fraud. The con- 
cealment of an already committed fraud is 
a fraud. The terms “fraud” and “def 
raud” are not defined in the Code. Sir 
James Fitz James Stephen in his history 
of the Criminal Law of England, Vol. 2 
p. 121, observes that: 

‘Whenever the words ‘fraud' or ‘intent to defraud’ 
or ‘fraudulently’ occur in the definition oi a crime, 
two elements at least are essential to the commis- 
sion of the crime, namely, first, deceit, or an in- 
tention to deceive, or in some cases mere secrecy and 
secondly, either actual injury, or possible iojury or an 
intent to expose some persons either to actual injury 


or to arisk of possible injury by means of that 
deceit or secrecy.” 
“This intent,” he adds: f 

“is very seldom the only or the principal inten- 
tion entertained by the fraudulent’ person, whose 
principal object in nearly every case is his own 
advantage. * * * A practically conclusive test 
as to the fraudulent character of a description for 
criminal purposes is this: Did the author of the 
deceit derive any advantage from it which “could 
not have been had if the truth had been known? 
If so, it is hardly possible that the advantage 
should not have had an equivalent in loss or risk 
of - to some one else and if so, there was 
fraud.” : 


Where, therefore, there is an intention 

to obtain an advantage by deceit there 
is fraud and if a document is fabricated 
with such intent, it is forgery. A man who 
deliberately makes a false document in 
order to conceala fraud already committed 
by him is undoubtedly acting with intent to 
commit fraud, as by making the false 
document he intends the party concerned 
to believe that no fraud had been com- 
mitted. It requires no argument to 
demonstrate that steps taken and devices 
adopted with a view to prevent persons 
already defrauded from ascertaining that 
fraud had been perpetrated on them and 
thus to enable the person who practised 
the fraud to retain the illicit gain which 
he secured by the fraud amount to’ the 
commission of a fraud. An act that is 
calculated to conceal fraud already commit- 
ted andtomakethe party defrauded believe 
that no fraud had been committed is a 
_ fraudulent act and the person responsible 
‘for the act acts fraudulently within the 
meaning of s. 25 of the-Code. Further 
n is provided by s. 23 of the Code 
that : 


“a person is said to gain wrongfully when such 
person retains wrongfully as well as when such 
person acquires wrongfully.” i 4 
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A document that is made with the inten- 
tion of concealing a dishonest act already 
committed is made ‘dishonestly” within the 
meanitg of s. 24 ùs it facilitates the reten- 
tion of the wrongful gain already made. 
We hoid, therefore, that ifa document is 
prepared with the intention of concealing a 
fraud “hat had already been committed, 
and thus to enable the person who had 
made ‘wrongful gain” to retain the pro- 
perty that he had acquired by unlawful 
means, amounts to a false document and 
the person making the document is guilty 
of forgery. The view that we take isin 
consonance with the decision ofthe Madras 
High Court in Queen-Empress v. Sabapati 
(6), the decisions of the Calcutta High 
Court in Lolit Mohan Sarkar v. Queen- 
Empress (7) and Emperor v. Rash Behari 
Das (€), and the decision of the Bombay 
High Court in Emperor v. Balirishna 
Waman (9). The respondent before us was 
charged under s. 477-A, Penal Code. 
That section was introduced in the Code 
for tha first time by Act III of 1895. It is 
worthy of note that the word “dishonestly” 
does not occur in that section and all that 
is necessary to bring an accused person 
within the purview of that section is 
that Le should have altered or falsified 
etc., any book, paper, ete., “wilfully 
and with intent to defraud.” It 
cannat be doubted for a moment that 
the falsification of the delivery book by 
the respondent was with a view to conceal 
the misappropriations made by him and 
thus io enable him to retain the amount 
misappropriated by him. It follows, there- 
fore, that he by the falsification of accounts 
intended to and did derive an advantage 
for scme time which he could not have 
derived if the books had not been falsi- 
fied. There is, therefore, no escape from 
the conclusion that the falsification of the 
delivery book by the respondent was with 
intent to defraud and he was rightly con- 
victed under s. 477-A, Penal Code, by the 
learn3d Assistant Sessions Judge. We 
accordingly allow this appeal, set aside 
the order of acquiltal passed by the learned 
Sessions Judge and restore the order passed 
by the learned Assistant Sessions Judge. 
The accused shall be deemed to have been 
serving the sentence of imprisonment 
passed on him in the present case con- 


(6) 11 M 411. 

(7) 2 0 313. 

(8) 85 O 450;7Cr.L J 378, 120WNssi. 

(9) 20 Ind. Cas. 998; 37 B 666; 14 Or, LJ 518 15 
Bom. L R 708. : eae 
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currently with the sentence of imprison- mitting thefts. One day he purchased a 


ment passed on him 
1932, in Sessions Case No. 32 of 1931. 
Ne - Appeal allowed. 


LAHORE HIGH COURT. 
Criminal Appeal No. 1407 of 1932. 
June 21, 1933. 

ABDUL RASHID, J. . 

SHIB DHAN AND orHurs—Convicts— 
APPELLANTS 

‘ versus N 
EMPEROR - RESPONDENT. 

Approver—Corroboration to approvers testimony, 
necessity of —Evidence Act (I of 1872), ss. 80, 114, 
illus (b;— Practice of Lahore High Court. 4 

it is a well established rule of practice, which has 
been followed consistently by the Lahore High Court, 
for anumber of years, that no conviction can be 
based on the wncorroborated testimony of an ap- 
prover. This rule ‘of practice is not to be departed 
from on the ground that the approver has no enmity 
with the accused and that his statement being a 
detailed one, it must be true in its entirety and must 


be given effect to. 
; Griminal Appeal from the order of the 


Assistant Sessions Judge, Rohtak, dated 
October 14, 1932 

- Mr. Shamair Chand, for the Appellants. - 
“Mr. A. R. Khosla, for the Respondent. 


“ Judgment.—Criminal Appeals Nos. 1407 
of 1932; 71 of 1933 and 700 of 1933 will 
be disposed of by one judgment. A 
It_is beyond dispute that six dacoities 
were committed on Rohtak-Jhajjar road 
on the night between the 31st of October 
and November 1, 1930, hy a big gang 
of dacoits. Three of these dacoities form 
the subject-matter of the trial out of which 
these appeals have arisen. Elven persons, 
namely Shib Dhan, Kalia, Pahlada, Beg Raj, 
UdeSingh, Jogi. Ram, Sis Ram, Ranjit, 
Bhagwana, Ujagar and Daryao were convict- 
ed unders. 395 of the Indian Penal Code 
by the Assistant Sessions Judge of Rohtak of 
having taken part in these three dacoities 
and were sentenced to seven years’ rigorous 
imprisonment each on each count, the 
sentences to run concurrently. One member 
of the’ gang, Chet Ram, is still abscond- 
ing and another Dip Chand has turned an 
approver. f 
The facts of the case have been given 
in great detail in the judgment of the 
learned Assistant Sessions Judge and it 
is unnecessary torepeat them at length. 
Briefly stated the case for the prosecution 
is that Dip Chand approver used to live 
with two of the accused Ranjit and Bhagwana 


. . whom’ he knew to be in the habit of com- 


on January 29, 


muzzle loading gun from a chance acquain- 
tance whose name and address he did not 
know. When Ranjit and Bhagwana became- 
aware of the possession of a gun by Dip 
Chand they suggested that he should 
accompany them on some dacoity. Dallan 
(P. W. No. 7) informed them that a bania 
oi Dhandlan village was taking his ghee 
to Rohtak the next night. The approver, 
Ranjit and Bhagwana made up their minds 
to carry off the ghee, and it was Ranji and 
Bhagwana who secured the presence of the 
other members of the gang. The members 
of the gang assembled at Kaluwala 
Jauhar and from there proceeded to Gopi- 
wala Piaoon the Rohtak-Jhajjar road where 
they reached at ll r.u The approver 
Dip Chand was carrying his gun, Ujagar 
was armed with a pharsa and the others 
had lathis. Just after the moon had set 
three carts were seen proceeding towards 
Rohtak and on being stopped the men in the 
carts said they werecoming from Dhand- 
lan. Asone ofthe men was getting out of 
the cart witha view to resist, Dip Chand 
shot at him wounding him severely, and 
he died the next dayas a result of his 
injuries. Thereafter five other dacoities 
were committed but it is unnecessary to 
give their details, and it would suffice to set 
outthe charges framed against the appel- 
lants. The charges ran as follows. — 

“That you, on or about the night between 
the October 3land November 1, 1930, at 
Rohtak-Jhajjar road along with Dip Chand 
approver while armed with deadly wea- 
pons: 


(1) Near Gopiwala Piao committed 
dacoity in the cart of Muhammad Shafi and 
robbed Muhammad Shafi of Rs. 65 and 
Ram Chander of one blanket and one, 
turban: | 


(2) Near the Kothra of Dighal on the same 
road committed dacoity on the cart of 


Girdhari and pulled: away a pair of ear- 
rings: and 

(3) Near the Piao of Dighal com- 
mitted dacoity on the camel cart 


of Ghani and robbed him of two dothis, 
causing injuries and thereby committed an 
offence punishable under ss. 397-395 of the 
Indian Penal Code and within the cogni- 
zance ofthe Court of Session.” 

The direct evidence in the case consists 
of the statement of the approver Dip Chand. 
It isa well established rule of practice, 
which has been followed consistently by this 
court for a number of years,that no convic- 
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tion can be based on the uncorroborated 
testimony of an approver. In this case the 
learned Assistant Sessions Judge has held. 
that the testimony ofthe approver hes been. 
corroborated in the case of six of the convicts, , 
while absolutely no corroboration of the 
approver’s testimony is available in the 
cases of Pahlada, Beg Raj, Ude Singh, 
Jogi Ram and Ranjit. He has, however, 
convicted these five persons also on the 
ground that the approver has no enmity. 
against these persons, and as his statement 
is avery detailed one, it must be taken to be 
true in its entirety and must be given 
effect to. I however, see no reason why the 
well known rule of practice enunciated, 
above should be departed from in this 
particular case. I, therefore, accept the 
appeal of Pahlada, Beg Raj, Ude Singh, 
Jogi Ram and Ranjit and acquit them. 


As the crime had remained untraced for 
about a yearthe identification parades at 
which the witnesses identified the different 
culprits were held in November and De- 
cember, 1931. Iam satisfied by the evid- 
ence of Chaudhri Muhammad Anwar, 
Honorary Magistrate (P. W. No. 41), Lala 
Basheshar Nath, Honorary Magistrate (P. 
W. No. 51). Pandit Mool Chand, Naib 
Tahsildar (P. W. No. 55) and Sardar Anup 
Singh, Inspector of Police (P. W. No. 28) 
that the different identification parades 
were regularly conducted, and that the pro- 
secution witnesses had no opportunity of 
seeing the culprits at any time before the 
parades wereheld. The fact that a large 
number of witnesses failed to identify any 
of thé dacoits and that at least five out of 
the eleven appellants were not identitied 
by anyone shows that the identification 
parades wereheld after all the necessary 
precautions had been taken, 


I now proceed to examine the case. of 
each of the remaining six appellants sepa- 
rately. 


I. Shib Dhan. Hehas been identified by 


Dhan. : 
He hasbeen identified by 
Zabria (P. W. No. 40) andin the peculiar 
circumstances of this case I regard this as 
sufficient corroboration of the approver’s 
testimony. 

Tu. Daryao. His 


case is absolutely 
3145—95 & 96 
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coe with the casé of Kalia appel- 
ant ; 

IV. Ujagar. He has been identified by 
Banda (P. W. No.10), Neki (P. W. No. 39) 
and Kallan (P. W. No. 45). 

V. SisRam. He has been identified by 
Ghani (P. W. No. 9), Bandha (P. W. No. 
10) and Muhammad Shafi (P. W. No. 14.) 

VI. Bhagwana. The two dothis that 
were stolen in one of the three dacoities, 
which form the subject-matter of this trial- 
were recovered from him. This recovery is 
proved by the evidence of Ghani (P. W. No. 
9), Banda (P. W. No. 10), Shaikh Bashir-ud- 


-Din (P. W. No. 27), Lahrisufedposh (P.W. 


No. 33) and Mool Chand lambardar (P. W. 
No. 48). The owners of these dothis identify 
them as their: property. The’: dothis had 
been stitched in a particular manner by 
means of red and blue thread, and this, 
fact had been mentioned in the First Infor- 
mation Report long before any of the accus- 
ed persons was arrested. A A 
All the ‘accused denied participation in 
the dacoities and alleged that they had 
enmity with the approver, but no details 
were given nor was any evidence produced 
to sutstantiate this plea, The main argu- 
ment of the defence wasthat as the dacoi- 
tieshad taken place on a dark night and 
as the identification parades were held about 
a year after the incident it was impossible 
for the witnesses to identify the culprits. 
I have already said that a large number 
of witnesses failed to identify any of the 
culpri:sand I agree with the learned Assis- 
tant Sessions Judge that the low percen- 
tage of success in the identifications is itself 
a guarantee of their genuineness. , 
The sentence of seven years’ rigorous 
imprisonment on eachof the appellants on 
each count doesnot seem to me excessive, 
as in this case the dacoities were committed 
on the highway, and the learned Assistant 
Sessicns Judge has ordered the sentences on 
each count torun concurrently, For the 
reasons given above I dismiss ihe appeals 
of Shib Dhan, Kalia, Daryao, Ujagar, Sis 
Ram end Bhagwaha. h k 


N: Appeal dismissed. 
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' ALLAHABAD HIGH COURT. 
First Civil Appeal No./395 of 1929. 
December 5, 1932. 
NIAMATULLAH AND ‘BENNET, JJ. 


ABDUL AZIZ KHAN—Derenpant— 
; APPELLANT 


versus i 
Musammat KANIZ FATIMA AND ANOTHER 
—PLAINTIFFS— RESPONDENTS. ; 

Registration Act (XVI of 1908), s. 85 (1) (c), (8) (c) 
~ Person executing document not alive—Registration— 
Conditions to be fulfilled—Admission of all the legal 
representatives, necessity of. . 

Under s, 35. (1), (c) and s. 35 (3) (e), Registration 
Act, where the person executing the document is 
dead, the Sub-Registrar should have before. him the 
admission of all the legal representatives of deceased 
person before he should proceed to register the 
document. | : ` h 

First Civil Appeal from the decision of 
the Sub-Judge, Shahjahanpur, dated August 
24, 1929. 


- Messrs P. L. Banerji and Shiva Prasad ` 


Sinha, for the Appellant. 
Messrs. S. Majid Ali, A. M. Zakir Ali 
and S, N. Sahai, for the Respondents. 


Judgment.—This is a first appeal by the - 


’ defendant, Abdul Aziz Khan, against a 
decree of the learned Subordinate Judge of 
Shahjahanpur, awarding the plaintiffs, who 
are the two sisters of the defendants, posses- 
sion of a half share of the property. of their 
deceased father Abdul Jalil Khan, and of 
their brother, also deceased, Muhammad 
Amin Khan, and to their deceased mother, 
‘and granting a declaration that a deed of 
wakf alleged to have been executed by their 
deceased father, Abdul Jalil Khan, on June 
_ 27, 1926, was not genuine and was not exe- 
cuted by Abdul Jalil Khan. The sole 
question: before us in appeal is the allega- 
‘tion of the appellant that the deed of wakf 
is’ genuine and was executed by his father. 
Abdul Jalil Khan died a month and a half 
-after the alleged execution of this document 
the date of death being August 6, 1926. 
The deed of wakf was not registered during 
the lifetime of Abdul Jalil Khan and no 
satisfactory reason has been given as to 
why registration.was not made during his 
lifetime. It was only after his death that 
the alleged deed was produced before the 
Sub-Registrar for registration. 

The document was on an unstamped pa- 
per and here at once suspicion is aroused 
because if the document had been concoct- 
ed after the death of Abdul Jalil, one of 
the difficulties in the ways of the persons 
forging the document would. have been 
to obtain a properly stamped paper bearing 
a date during the lifetime of Abdul Jalil. 
Stamp vendors have to endorse the date of 
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sale and a stamp vendor will not willingly 
lend himself io an entry of a wrong date 
of sale as he has also to show in his register 
what stamp papers he has sold on each 
date. Accordingly it is much easier for a 
person concocting a document after the 
death of the alleged executant to concoct a 
document on an unstamped paper. The 
document was taken to the Collector after 
the death of Abdul Jalil and the necessary 
stamp duty waspaid. Abdul Jalil had been- 
a munsarim of the Civil Court at Shah- 
jahanpur, and he was well aware, as one of 
the attesting witnesses Barkatullah Khan 
says, that it was necessary to execute this 
deed of wakf on a stamped paper. The 
reason given by the attesting witnesses as 
to why this was not doneis that Abdul 
Jalil did not know whether the proper rate 
of ‘duty was four annas or eight annas or one 
rupee per cent. ad valorem. This is a mat- 
ter which Abdul Jalil could easily have 
found out, and he made no attempt to as- 
certain the correct amount of duty and 
have a properly stamped paper. The next 
point which arouses suspicion is the cir- 
cumstances under which the document was 
registered. It was produced before the Sub- 
Registrar by the defendant, who was at that 
time the sole surviving son of Abdul Jalil. 
But there were alsothe two plaintiffs, the two 
daughters of Abdul Jalil alive. 
These three persons constituted the legal 
representatives of Abdul Jalil. Section 35 
(1) (ej, Registration Act, states that if the 
person executing the document is dead, 
and his representative or assign appears 
before the registering officer and admits the 
execution, the registering officer shall regis- 
ter the document as directed in ss. 58 to 
61 inclusive. Now itis not stated in the 
section that if one of several representativ- 
es appears and admits execution that the 
Sub-Registrar should register the document. 
It is provided in s. 35 (8) (c) that if any 
person by whom the document purports to 
be executed is dead, and his representative 
‘or assign denies its execution, the register- 
ing officer shall refuse to register the docu- 
ment. We consider that these two sections 
together mean that the Sub-Registrar 
should have before him the admission of all 
the legal representatives of a deceased per-. 


“son before he should proceed to register a 


document. The Sub-Registrar- did not in 
the present case adopt that course. Ifhe had 
adopted it the plaintiffs clearly would have 
denied the execution, and in that case the 
Sub-Registrar should have refused to regis- 
ter, leaving the matter for the defendant to 
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apply to the District Registrar to endeavour 
to prove that the document had been duly 
executed by Abdul Jalil deceased. It is not 
for a Sub-Registrar to hold such an enquiry. 
It is for a District Registrar to inquire into 
that matter. We consider, therefore, that 
the document was registered by the Sub- 
Registrar when he was not authorized to 
register it. This document was next used by 
the defendant in mutation but the defendant 
did not apply to the mutation court to send 
any notice to the plaintiffs. On the contrary 
he merely made an application in his own 
mame against the name of his deceased 
‘father and obtained a mutation order from 
the Tahsildar as an undisputed case. It is 
stated that the document was produced in 
that mutation proceeding and afterwards 
taken away by the defendant. 

The next difficulty of the defendant arose 
from the fact that his sisters were apparent- 
ly determined to insist on their rights and 
on September 18, 1928, his sisters filed the 
present suit. The defendant did not file 
‘his written statement until after consider- 
able delay. On January 10, 1929, when he 
did so, he did not produce the deed of wakf. 
He tells a story that he went toa friend of 
‘his who was the central nazir in Budaun, and 
was introduced by that friend to Babu Shiv 
Narain Jafa, an Advocate of Budaun, to 
‘whom he gave several papers including this 
‘deed of wakf during the Christmas holidays 
of 1928, and on his return after the Christ- 
mas holidays he found that- this paper had 
the most important part of it missing. The 
‘portion which remains contains a list of 
property and the signatures:'‘of attesting 
‘witnesses and the endorsement of the Sub- 
Registrar. The Vakil in question gives 
evidence to the effect that he gave the do- 
cument to his clerk and that this part of 
the document must have been lost in his 
office. But his evidence is far from cónvinc- 
ing and we are of opinion that the whole 
‘of this evidence is merely intended to re- 
lieve the defendant of the difficulty of pro- 
ducing a document which would be probab- 
ly held to be a forgery. -As the document 
stands there is one véry remarkable point 
about it which has escaped the attention of 
the lower Court and that is, that according to 
the copy of the office of the ‘Sub-Registrar 
there should be a signature of the executant 
Abdul Jalil Khan immediately before the 
thumb-impressions and’ signatures of the 
attesting witnesses. 
`- But in Ex. Z which is that original part 
of the document, there is no such signature 
gf the executant, The ‘document; therefore, 
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would fail ọn the ground that it does not 


-bear any signature of thumb-impression of 


the al-eged executant. We consider, there- 
fore, that this. alleged wakfnama would fail 
on three grounds: firstly, that execution is 


“not proved; secondly, that it was not proper- 


ly registered and thirdly, that it does not 
bear any signature or thumb-impression of 
the alleged executant. We, therefore, con- 


` sider that the decision of the Court of first 


instanze was correct, and we dismiss this 


first appeal with costs. 


N. Appeal dismissed. | 


LAHORE HIGHCOURT. 
Civil Appeal No, 1723 of 1932. 
June 7, 1933. 
: DaALIP SINGE, J. 
DHERA SHAH AND OTHERS— UBEDITORS— 
APPELLANTS 
versus . 
SANT RAM AND ANOrHER—DEBTORS— 
RESPONDENTS. 

Pracice—Jurisdiction—Insolvency Court having no 
jurisdiction to entertain application— Procedure— 
‘Sakunat,’ meaning of. 4 2. 

When the Insolvency Court has no jurisdiction to 
entertain an application for adjudication, the court 
should not dismiss but return it for presentation 
to the proper court. foe a 

The word ‘Sakunat’ does not necessarily mean that 
the parties ordinarily resided at a particular place. 

Civil Appeal from the order of the Dis- 
trict Judge, Attock at Campbellpur, dated 
August 23, 1932. : 
` Mr. Kishan Dayal, for the Appellants. 

Mr. Shamair- Chand, for the Respond- 
ents. 

Judgment.—The learned District Judge 
in this case dismissed the peétition to 
declaze the respondents insolvents on the ° 
preliminary ground that it was not prov- 


-ed that that court had jurisdiction as the 


alleged debtors had not been proved to reside 
at Nara. 

The plaintifis-creditors have come in 
appeal and the first point urged on their 
behalf is that the record does not show 
any order that the petitioners closed their 
case or that the case was closed by the 
court on their behalf on any reasonable 
ground, I do not think that there is any 
force in this contention. The respondents 
have put in an affidavit stating that the 
court did not refuse to takeany evidence 
that was produced. Petitioners, were re- 
presented by Counsel and two witnesses 
were led on the preliminary issue of 
jurisdiction framed by the court, The 
‘affidavit of the petitioners is‘a gudrded 
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one and merely states that. the court did 
not take the evidence present in court. 
This may be perfectly correct without 
showing that the petitioners wished to 
produce any more evidence in court. They 
| further state that they did not close their 
case. This again may be true in the 
‘sense that no formal question was put to 
them as to whether they closed the case. 
It is possible that the court merely asked 
their Counsel whether he had any more 
witnesses to produce and the Counsel did 
not wish to produce any more of the witnes- 
ses present and the court thereupon pro- 
ceeded to judgment: I, therefore, repel 
this contention of the appellants. 

The next contention on his behalf is that 
on the record it is proved that the debtors 
reside at Nara. There are only two 
witnesses. The debtors themselves deny 
that they reside at Nara. They state that 
they have left this place and forthe last 12 
or 13 years have been carrying on business at 
a place called Phullarwan. A petition- 
writer is the only other witness and he 
‘states that in a mortgage deed the debtors 
described themselves as having their 
„sakunat at Nara. I do not think the word 
sakunat necessarily means that they 
ordinarily resided at Nara. Nara is the 
family home and the respondents had a 
house there; bui from that it does not 
follow that they ordinarily resided at Nara. 
I, therefore, repel this contention of the 
appellants also. 

The last point taken is that in any case 
he learned Judge should not have dismis- 
sed ‘the petition but should have returned 
it for presentation to the proper court. This 
contention is correct. I do not know that 
it will be of any avail to the appellants. 
I accept the appeal so far as to direct 
that the petition be returned to the appel- 
Jants for presentation to the proper court 
if so advised. No order as to costs of this 
appeal, 

N. - Appeal accepted. 
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ALLAHABAD HIGH COURT. 
‘Second Civil Appeal No. 802 of 1930. 
November 18, 1932. 

BENNET AND BAJPAT, JJ, 

Lala NAND KISHORE AND orsrrs—~ 
DEFENDANTS—APPELLANTS 


versus 
KUNJ BEHARILAL AND OTHERS— 
PLAINTIFFS—RESPONDENTS, 
_ Contract Act (IX of 1872), s. 28—Agreement betu een 
parties—One of the objects to delay execution of a 


"NAND KISHORE v. KUNJ BEHARI LAL. 


took a 


14516 
decree—Agreement, if can be enforced —Hindu Law 
—Joint family—Manager entering into such agree- 
ment— Joint family property, if liable. 


An agreement between the parties to a suit that 


. one should assist the other in carrying out the litiga- 


tion with the object of delaying the execution of a 
decree which was passed against one of them is an 
agreement which is clearly against public policy, 
whether that isthe sole object of the agreement or 
pot, and such an agreement will be not enforced ina 
Oourt of Law. 

The manager and father of a joint Hindu family 
is not entitled to employ the joint family funds for 
the purposes of such litigation, nor is the joint 
family property liable for such action of the 
manager. Sa e 

Second Civil Appeal from the decision of 
the District Judge, Naini Tal, dated Feb-~ 
ruary 22, 1930. 

Mr. Mansur Alam, for the Appellants, 

Mr. M. L. Agarwala, for, the Respondents. 

Judgment.—This is a second appeal by 
the defendants against the concurrent 


decree of the two lower Courts decreeing 


asum of money in favour of the plaintifis 
against the defendants’ property, with the 
direction that the decree shall not be exé- 
cuted against the person of the defendants, 


‘The plaint sets forth the cause of action ` 


which is somewhat lengthy as folows: Lala 


‘Sukhdeo Prasad, the ancestor and the father 


of the plaintiffs, on June 9, 1914, 
lease of certain property for 
11 years paying the premium of 
Rs. 13,000 to Rani Durga Kunwar of Kashi- 
pur of certain property. On September 25, 
1914, Lala Chhedi Lal, ancestor of the 
defendants, took a similar lease of other 
property for Rs. 12,000 premium from the 
same lady forthe same period of 11 years, 
This was in possession of the estate of her 
husband as a Hindu widow. But one 
Kunwar Anand Singh brought a suit in 1916 
against her for possession of the estate on 
the ground that he had been adopted by her 
husband, and he also sued Sukhdeo Prasad 
and Chhedi Lal for possession of the 
property. During the pendency of this suit 
the Rani died in 1917, and the suit of 
Kunwar Anand Singh was decreed on` 


-August 23,1918 and the leases to Sukhdeo 


Prasad and Ohhedi Lal were cancelled, and 
itis admittedthat pessession was obtained 
from them. They had therefore been for 
some four years in possession of the property 
leasedtothem. Thelessees brought separate 
appeals in the High Court which they lost on 
March 1, 1923. After that Kunwar Anand 
Singh applied in 1923 to the Subordinate 
Judge of Moradabad for decrees for mesne 
profits, and obtained one decree for 
Rs. 13,000 odd against Sukhdeo Prasad and 
one decree for Rs.11,000 approximately 
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against Chhedi Lal. 
plaint is as follows: 
` “Daring the pendency of the execution of the-decree, 
Lala Chhedi Lal, the ancestor of the defendants’ and 
the father of the plaintiff, in consultation with- each 
other went on taking objections, ete.’ with a view. to 
delay the payment of the decree money When: the 
ojections, ete., were disallowed, Lala Sukhdeo Prasad, 
the father of the plaintiffs and Lala Ohhedi Lal, the 
ancestor of ths defendants, thinking that their 
zarpeshgi amounts had been misappropriated, that the 
decree for mesne profits had been passed (against them) 
and that they had been put to a great loss, in con- 
sultation with each other, thought of finding out some 
such means as might enable them to delay the execu- 
tion of the decree for mesne profits and to evade pay- 
ment of the amounts of the decrees F 

As interest was not awarded in the decrees they 
thought that the greater the delay the more would be 
their gain as regards interest ofa considerable amount. 
Accordingly it was agreed upon that Lala Sukhdeo 
Prasad, the father of the plaintiffs, should first bring 
a suit against Kunwar Anand Singh, for the recovery 
ofthe zarpeshgi amountin respect of his lease, with 
the allegation that Kunwar Anand Singh got the 
property left by Rani Darga Kunwar and after 
having filed thesuit should, by making an application, 
get the proceedings relating to the execution of the 
said decree for mesne profits which had been passed 
against the aucastors of the plaintiffs and defendants, 
stayed till the decision ofthesuit. It would at least 
take one year for thacase to be decided. They also 
entered into an agreement to pay the amount of costs 
incurred in the suit from the Court of First Instance 
up to the appellate Court half and half,and incase of 
their failure, to pay the costs of the opposite party 
to the extent of halfand half. There were also some 
other conditions, along with which it was also agreed 
upon that Chandi Ram would look after the case on 
behalf of Lala Chhedi Lal, the ancestor of the 
defendants, and that Lala Kunj Behari Lal would 
look after the case on behalf of the ancestor of the 
plaintiffs, as the execution ofthe decreein In re 
Kunwar Anand Singh v. Lala Chheda Lal, the 
ancestor of the defendants, and Lala Sukhdeo Prasad} 
the father of the plaintiffs, was pending and as there 
was a hurry abont getting it stayed the ancestor of 
the plaintiffs wrote a letter to Lala Ohhedi Lal who 
was the head and the managing member of the family 
of the defendants, and Lala Ohhadi Lal also wrote one 
to Lala Sukhdeo Prasad, the ancastor of the plaintiffs, 
on Decamber 14, 1924, and it was agreed upon that the 
es would be duly executed in the month of January 
1925. i 
Tt is further stated in the plaint that 
Sukhdeo Prasad brought his suit with the 
assistance of Chhedi Lal, andthat it failed, 
and an application for stay of the mesne 
profits decree also failed. Chhedi Lal died 
on November 24, 1927 and para. 14 sets forth 
that he left the defendants as his heirs, and 
the property left by him devolved upon the 
defendants. Paragraph 18 asked for a decree 
for Rs.1,831 with costs of the suit etc., 
against the person and properties of the 
defendants. Thedefence was firstly that 
there was no agreement. Buton this plea 
the lower Appellate Court holds that there 
wasan agreement. Secondly; the defence 
was that the agreement was against public 


Paragraph 6 of the 
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policy, and thirdly the defence was that the 
alleged agreement would not be enforceable 
against.the defendants who are the surviving’ 
members of a joint Hindu family including 
several minors. It is on the ground of 
publis policy and Hindu Law that the 
appeal has been argued before us. To the 
facts alleged in para.6 of the plaint one 
further fact may be added, and thatis that 
the lawer Appellate Court has held that the 
parties thought that they had a genuine 


chance of recovering the money paid as- 


premium for the lease. That finding in 


-regard to the premium is based on a letter, 


paper No. 296, which sets forth the terms of 
the agreement and which states that one of 
the terms was that Sukhdeo Prasad - and 
Chhedi Lal were to share the premium, if 
recovered in the suit by Sukhdeo , Prasad. 
That fact has been omitted from para. 6-of 
the paint probably by accident. 
Ths question which we have to decide is 
whether sucha claim as set forth in. para. 6 
of the plaint is a claim based onan agree- 
ment which is contrary to public policy 


within the meaning of s. 23, Contract Act. 


It may no doubt be. legal for a man to evade 
the execution of a decree against him by 
various devices, butthe question is, is an 
agreement between several persons, thé 
object of which is that a decree against one 
of them should be evaded, an object which is 
lawful and which isnot contrary to public 
policy. Individuals may do acts which 
when the subject of an agreement between a 
number of individuals assume an entirely 
different legal complexion. For an example 
of this wemay refer to the long series of 
decisions in the English Courts of Law in 
regard tothe action of combinations of 
Trade Unionists during the course of the 
nineteenth century. It was only after 
special legislation that it was lawful for 
individuals to jointogether by agreement to 
do csrtain acts which would undoubtedly 
have been legal under the Common Law for 
these individuals to do separately. Thelaw 
may treat agreemenis between a number of 
individualsin different ways. It may hold 
that the agreement forms a criminal con- 
spirazy and renders tha persons making the 
agreement liable for criminal conspiracy. 
Thers is no difficulty in finding examples 
under the present law of this country. Or 
the law may noi regard the agreement as so 


- héincus astoamount to acriminal con- 


spiracy, but it may hold that itis an agree- 
ment which it is not the public policy of the 
courts to enforce. No ruling has been 
shown tous which deals with any agreement’ 


, 
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at allsimilarto the present case. Itis no 
doubt a fact that the law of maintenance 
does not apply to England as it applies to 
India, and it is for this reason that we do not 
find examples from English rulings similar 
to the present case because such agreements 
would amount to maintenance under the 
English Law, and therefore, their enforce- 
ments in the Courts of Law would be opposed 
on that ground alone. 

The agreement contained in para. 6 of the 
plaint, in our opinion, goes considerably 
“beyond the question of maintenance. It is 
not-merely an agreement between the parties 
to it that one should assist the other in carry- 
ing out the litigation, but it has as its 
object the -delay of the execution of the 
decreé which was passed against Chhedi 
Lal. Chhedi Lal therefore in order to evade 
the execution of the decree against him 
assisted in the financing of the litigation by 
Sukhdeo Prasad, and his object-in part was 
to delay’ execution of a decree against 
Chhedi Lal. Weconsider that an agree- 
ment which has such an object, whether that 
isthe sole object of the agreement or not, is 
an agreement which is clearly against public 
policy. It isnot for the courts to enforce 
an agreement which has for its object ‘the 
delay óf the executionof the decrees of the 
courts. Such an object would; we consider, 
stultify the courts and it would be wrong 
and contrary to public policy for courts to 
‘uphold agreements which were intended to 
prevent the carrying out of the decrees of 
the Courts. Accordingly we consider that 
this appeal must be allowed on this ground. 

We now turn to thesecond ground that the 
‘agreement would be one which cannot be 
enforced against the defendants under the 
Hindu Law. Chhedi Lalhad died before 
the suit was brought and the defendants are 
his sons and some ofthem are minors., It is 
clear that the agreement was not for legal 
necessity,and further the agreement was 
not one which was to protect the family joint 
property. The learned Counsel has argued 
that if the litigation had succeeded, Chhedi 
Lal would have received half the decretal 
amount, and therefore he would have been 
able to set off the money so gained in his 
accounts against the loss which he had 
incurred on the decree for mesne profits, 
But the fact that a man would gain money 
and had also suffered a loss does not amount 
to making the transaction a defensive one. 
The transaction was clearly speculative, and 
we consider that Chhedi Lal asmanager and 
father ofa joint Hindu family was not 
entitled to employ the joint family funds for. 
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the purposes of such litigation, nor is the 
joint family property liable for such action- 
of Chhedi Lal. It was argued by the 
learned Counsel that there might be a 
decree against the assels of Chhedi Lal, but 
the reply isthat no such prayer was made in ` 
the plaintin the alternative or otherwise. 
However that question does not arise because’ 
we consider that ihe suit must wholly fail. 
both on the ground of being contrary to 
public policy and on the ground of Hindu 
Law. We may refer for the question of 
benefiis of the estate to Jagat Narain v.. 
Mathura Das (1),in which there is a definition 
on p. 846* which implies that the degree of 
prudence to be exercised : 


“would be the prudence which an ordinary man 
would exercise with the knowledge available to him" 


Wasit therefore a prudent transaction for 
Chhedi Lalto embark on this litigation? 
We consider that it was not. We may also 
refer for decisions ofa later date on the 
important question of the limits allowed to 
a manager ofa joint Hindu family: Benares 
Bank Ltd., v. Harinarain (2) and Amraj- 
Singh v. Shambhu Singh (3). We allow this 
second appeal with cosis throughout and set 
aside the decree of the lower Appellate 
Oourt. 


N. Appeal allowed. 
(1) 116 Ind. Cas. 484; A I R 1928 All, 454; 50 A 969; 
26 ALJ 841 (FB). 


(2) 187 Ind. Cas 7&1: A I R 193? PO JRO: 59IA 
300; Ind. Rul. (1832) P C 220; 36 O W N 826: 3t Bom. - 
L R1079;5:0 L J £83: 9O WN 599; (19382) A LJ 
414; 36 I, Wah: 3M L J 92; (1632) M W N 788;13 
PLT 491(P 0). i 
| (3) 140 Ind. Cas 509; A I R 1832 All. 32: (1932) A L 
J $95: Ind Rul (1932) All. 653 (FB) 

“Page of 26 A. L. J. —[Ed.} 





- MADRAS HIGH COURT. 
Second Civil Appeal No. 2456 of 1927, 
March 31, 193). 

Ramesam, J. 
Pathiyakatu KUNHAMMAYAN 
AND OTHERS — PLaINTIFFS—APPELLANTS 
VETSUS 
Eachali NALAKATH KUNHI SOW 

AND OTHERS - DEFENDANTS — RESPONDENTS. 

Malabar Law—Karar—Consent of most of the 
adult members of tarwad—Whether binding on other - 
members— Considerations. ; 

A karar to which the majority of tbe adult. 
members ofa tarwad or tavazhi are parties is bind- 
ing on the tavazhi in general and it is not binding 
on the dissentient members only to the extent of 
not depriving them of their right to succeed as 
karnavan and of not depriving them of their right . 
to maintenance. Apart from these two it is binding 
even on the dissentient’ members If there are no 
dissentient memberg- but if all the adult members - 
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are present at the spot and the other members are 
absent and if that was the reason why they were not 
parties to the karar, the position is somewhat 
stronger. Cheria Pangi Achan .v. Unnalachan (1), 
follawed, wy 
Where the karnavan ofatarwad was oneof the 
parties to a karar entered into when he was ananda- 
ravan, it is proper that other mex bers of the tavazhi 
which is interested in attacking the karar are made. 
parties to the suit ina representative capacity. 


Second CivilAppeal against a decree of 
ie ei udge, Tellicherry, in A. S. No. 362 
of 1926. 


Mr. P. Govinda Menon, for the Appel- 
lants. 

Mr. K. P. Ramakrishna Ayyar, for the 
Respondents. 


Judgment.—The suit out of which this 
second appeal arises was brought. by 
plaintiff No. |, as the assignee of plaintiffs 
Nos. 2 and3 of their jenm rights under 
Ex. Band of their rights under the marupat 
Ex. A, to recover the suit property whichis 
ashop from the three defendants or which- 
ever ofthem who may befound by the court 
to be in possession. To understand the 
position of the other defendants in the case 
wemust go to the earlier history of the 
Cheeramoolayil Pookkoth tarwad of which 
defendant No.2 is now the karnavan. The 
suit property originally belonged to one 
Kutti Acha, a member of the Cheeramoolayil 
Pookkoth tarwad and after her death it 
has become the property of the Cheeramoola- 
yiL Pookkoth tarwad. This was not ori- 
ginally admitted by the present plaintiffs, 
but the lower Courts have now found it and 
the plaintiffs donot question this finding 
before me now. Afterthe death of Kutti 
Acha, herson Kunhikutti Ali became the 
karnavan of the tarwad. He died in 
November, 1912, while on his return journey 
fram Arabia where he had goneon a pilgri- 
mage.- So he is referred to as Hajee. 
Before he went on pilgrimage it would seem 
he was ableto induce most of the adult 
members of the Cheeramoolayil Pookkoth 
tirwad toagree to a certain karar Ex. E 
according to which some arrangements were 
made, One of those arrangements wasthat 
Rs. 100 were to be paid by the tarwad to his 
three children by the second wife—they are 
the present plaintiffs Nos. 2 and 3—and his 
deceased son named Ammad. If the Rs. 100 
ar2 not paid within six months after 
his death, the suit property was to vest in 
the children as their property. 


To this arrangement most of the adult. 
members of the tarwad agreed.. One. of . 
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such agreeing members is the present. . 
defendant No. 2 who was then an anandravan 
of the tarwad but. now karnavan of the 
tarwad, After Kutti Ali's, death, the suc- 
ceeding karnavan was one Kunhi Ali. It 
does not appear that he did anything to pay, 
the Rs. 100 within six months. It looks. 
as if he was willing that the suit property 
or shop should vest in the present plaintiffs. 
Nos. 2 and 3. His conduct also supports 
to some extent the propriety of the arrange- 
ment made by the Hajee. After him, one’ 
Pookkoth Sow was the succeeding karnavan. 
It doesnot appear that Sow did anything. 
either to question the validity of the karar 
or help the plaintiffs’ right under the karar.. 
It is said Suit No. 505 of 1915 was filed 
to quession the karar by some of the mem- 
bers of the tarwad, but the papers con-' 
nected with it are not filed and therefore, 
we may ignore that suit. Another suit, No. 
512 of 1915, also filed by some of the junior. _ 
members of the tarwad, ended in a com- 
promise, Ex. 2, according to which | the 
provision in favour of plaintiffs Nos. 2 and 3. 
was made not binding on the tarwad. 
But this compromise cannot bind plaintiffs 
Nos. 2 and 3 because they were not parties 
to it and it was a collusive compromise 
between the members of the tarwad. Kunhi 
Ali was defendant No. l in that suit. 
From Fx. 2 it does not appear that he was- 
even a party to the compromise. The 
property itself was held originally by one, - 
K. Ammad under a marupat executed 
to Kunhi Ali dated Julyll, 1912, 
Ex. 5. f 
He afterwards assigned his lease rights 
to Hajee’s eldest son, defendant No. 1, who 
was Hajee’s son by a different wife from, 
the mcther of plaintiffs Nos. 2 and 3 and, 
who therefore belonged to a different tarwad, 
namely, Hachal Nalakath. Defendant No. 1 
afterwards executed a marupat Ex. A to 
plaintiffs Nos. 2 and 3. This produces the 
impression that at that time certainly 
defendant No. 1 and perhaps the senior 
members of the Cheeramoolayil Pookkoth 
tarwad were siding with the plaintiffs and 
were inclined to support the arrangements 
in the karar. Plaintifis Nos. 2 and 3 
afterwards sold their jenm right under Ex, 
B and their rights under the marupat Ex. 
A.. In the present suit both the District 
Munsiz and the Subordinate Judge in 
observing that the Hajee brought about the 
arrangement to benefit his children thought 
that Ex. E was not binding- on the Che- 
eramoolayil Pookkoth tarwad. But it has 
been held in Cheria Pangi Achan v. Unna- | 
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lachan 38 Ind.Cas.513(1),that a karar to which 
the majority of the adult members of a tarwad 
or iavazhit are parties is binding on the 
tavazhi in general and*it is rot binding 
on the dissentient members only to the 
extent of not depriving them of their right to 
succeed as karnaran and of not depriving 
them of their right to mainlenance, Apart 


from these two it is binding even on the. 


dissentienf members. If there are no dis- 
sentient members but if all the adult 
members are present at ihe spot and the 
other metiibers. are absent arid if that was 
the reason why they were not parties to the 
karar, the position seems to become some- 
what stronger. 

In the present case beyond the reasons 
given by the lower Courts, viz., that the 
Hajee got the arrangement made in favour 
of his children and the observation of the 
Subordinate Judge that the rights of plaint- 


iffs Nos. 2 and 3 originally -were only for- 


Rs. 100 and that the granting of the shop 
‘was a penal provision, they do not seem to 
have gone into the question of the binding 
nature of the karar property. If most of 
the adult members were there and agreed 
to` do so, I do not see why the giving of 
the shop to plaintiffe Nas. 2 and 3 should 
be regarded as a penal provision and not 
å genuine provision inserted for their 
benefit. It is said that Hajee did so much 
., for the welfare of the tarwad that all the 
‘ other members readily consented. I do not 
know if these statements are correct or not. 
It is a matter which ought to be inquired 
into. Now seeing that defendant No. 2 is 
himself a party to the karar, it may be 
said that the interest of the other members 
of the tavazhi will not be properly represent- 
ed by him only though he is the karnavan. 
I therefore think it proper that the case 
should go back for a fresh inquiry after 
„making eight members of the particular 
. tavazhi which is interested in attacking 
the karar parties to the suit in 2 represent- 
ative capacity. The District Munsif wijl 
inquire and determine who the eight mem- 
bers ought to be. Preferably they ought 
to be members who are not parties to the 
karar but any other member of the tavazhi 
who wants to atiack the karar may come 
on record of his own accord, but the 
plaintiffs should not be put to the expense 
of issuing notices to them. After 
making all these persons parties, the bind- 
ing nature of the karar ought to be jn- 
quired’ into in the light of my observa- 
1} 38 Ind, Cas. 513; (1917) M A 183: 

308.) 39 M L J 323; 21 M LT 339, CREER 
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tions and the decisions on the matter. 
The decrees of the courts below are ret 
aside and the suit remanded to the Dis- 
trict Munsif for fresh disposal according 
Court-fees paid in this court 
and the lower Appellate Court will be 
refunded io the plaintiffs. Costs up- to 
date as well as hereafter will abide the 
result by which I do not mean that they 
should follow the result. The courts will 
provide for the costs according to their dis 
cretion after the trial. 

N.K.-A, Case remanded.’ 


NAGPUR JUDICIAL- COMMISSIONER'S 
COURT 


First Civil Appeal No. 28 of 1931. 
April 8, 1933. 
Maonatr, J. C, 
RAMRAO BAPU SAHIB DHOTE— 
PLAINTIPF— APPELLANT 


Versus 
SANTOSHRAO PANDURANG AND 
ANOTHER— DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908),0.1II,r 4 
—Lower of attorney — Clause necessitating fresh 
power to act in Appellate Court—Appeal if canbe 
presented on same power—Appeal presented with 
defective power—Pleader acting without due care— 
He helher constitutes cause for delay in filing ap- 
peal. 

Where a Counsel holds a power of attorney which 
contains a clause to the effect that a fresh power 
would benecessary to enable the Counsel to act in: 
an Appellate Court, the Counsel is to be deemed’ 
to have been appointed only for the purpose of 
performing all acts necessary for proceedings in the 
first Court and although this appointment has not 
been determined but remains in force, it dces ret 
authorise the Counsel to filo an appeal. Seth Madan- 
gopal v. Sambhya, Civil Revision No. 393 of 143), 
dissented from. Sarutram v. Atmaram (1), applicd. 

A Pleader whose power of attorney has terminated 
with proceedings in the trial Court and whodces rct 
take steps to find cut if the appeal had teen properly 
presented, acts without due care and attention and if 
he delays inthe hope that the irregularity might 
escape detection, this does not constitute proper 
cauee for delay in filing the appeal. 


First Civil Appeal againstihe judgment 
and- decree of the Second Additional Dist- 
ne Judge, Nagpur, dated October 31, 
1981. . . 

Messrs. A. V. Khare and K. P. Vaidya, 
for the Appellants. 

Messrs. M. B. Kinkhede, A. R. Kulkarni, 
W.R. Puranik, and M. R. Bobde, for the 
Respondents. f 


Judgment.—The respondents urge that 
the memorandum of appeal has not been 
presented in accordance with law. It is 
admitted that the Counsel who presented 
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the memorandum held a power-of-attorney 
which contained a clause to the effect 
that a fresh power would be necessary 
to enable the Counsel to act in an Appellate 
Court. The appellant urges that as the 
Pleader had beenappointed to act for his 
client the appointment must be deemed 
in force until determined with the 
leave of the court -by a writing signed 
by the client or the Pleader (O. III; r. 4, 
cl. 2 and Sch, I, Civil Procedure Code.) Mr. 
Kinkhede for the respondents argues that 
the Pleader has been appointed only for 
the purpose of performing certain acts, 
namely, all acts necessary for proceedings 
in the first court. This, appointment has 
not been determined and remains in-force, 
but it does not authorise the Pleader to file 
an appeal. In my opinion Mr. Kinkhede’s 
argument must prevail. Itook a differ- 
ent view in Civil Revision No. 393 of 
1931 (Seth Madangopal v. Sambhya, unreport- 
ed), but I then overlooked the point now urged 
by Mr. Kinkhede, I remark, that in Sarat- 
ram v. Aimaram (1), two Judges of this 
court took a view similar to the one I now 
hold. In that case it was considered that 
a second grade Pleader was appointed only 
for the purpose of performing acts in 
the original court, assuch a Pleader could 
not actin the appeal court, and it was 
held thatthe Pleader had no authority to 
file anappeal in the High Court. I hold 
therefore thatthe appeal was not presented 
by an authorized person. 

The appellant may have intended to 
empower his Counsel, Mr. Vaidya, to act 
for him both in the. original and in the 
Appellate Court. But he signed a vaka- 
latnama which expressly confined appoint- 
ment to acts necessary for proceedings in 
the first court. Mr. Vaidya, filed the memo- 
randum of appeal without authority; al- 
most two years later when this was 
pointed out, he filed another power of 
attorney and it may be considered that 
the appeal was presented on that 
date. 

The appealis prima facie long barred 
by limitation and the question I have to 
consider is whether the appellant had 
sufficient cause for not preferring the ap- 
peal within the period allowed by law. 
1 accept the appellant’s statement that 
Mr. Vaidya’s clerk purchased a number of 
printed forms andthat one of these forms 
was used without noticing that it gave an 
authority limited to acts in the first court. 


(1) 118 Ind, Oas 58; A I R 1929 Nag. 109; Ind 
Rul. (1929) Nag. 250, 
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The presentation of this appeal may be 
considered to be due to an honest mistake 
and had the mistake been corrected at the 
earliest possible moment, the delay might 
have been condoned. I refer to Shib Dayal 
v. Jagan Nath Prasad (2), and Dattatraya 
Sitaram v. Secretary of State (3), where stress 
is laid on the absence of bad faith; it seems 
quite clear that the mistake in not obtain- 
ing fresh power of attorney was due to a 
blunder and not to any desire to avoid the 
law of limitation. But it is admitted that 
the limited nature of the power given by 
the printed form was brought to the notice 
of Mr. Vaidya in December, 1931. It was 
clearly Mr. Vaidya’s duty to ascertain 
whether this form had- been used in any 
other case in which he presented an ap- 
peal. He should have found out that it 
wasat least doubtful whether this appeal 
had been duly instituted. He ought to have 
informed his client and decided whether he 
should at once correct the mistake, thus 
bringing the matter to the notice of the 
opposite party,or refrained from doing so 
in the hope that the irregularity would 
escape detection. Hither because the 


- Pleader was very careless or because action 


would render it certain that the prosecu- 


tion of the appeal would be challenged, no’ 


steps were taken for many months. In my 
opinion, itis not possible to hold that there 


was proper cause for not filing an appeal. . 


during this period. 

In Surendramohan Ray v. Mahendranath 
Banerji (4), it was held that an inexcusable 
mistake of a legal adviser did not give the 
litigant the protection of s. 5, Limitation 
Act. In Maung Po Kyaw v. Ma Lay (5), it 
was held that though a bona fide mistake 
on the part ofa Pleader may be sufficient 
cause for admitting an appeal after time, 
it was necessary that the mistake should 
have been made in spite of due care and 
attention. A similar view was taken after 
discussion of authorities in our own court in 
Vi hia v. Sakhya (6). If Mr. Vaidya did 
not take steps tond out whether or not the 
appeal had been properly presented, he 
acted without due care and attention. Ifhe 
did so, he delayed in the hope that an ir- 
regularity might escape detection, this 

(2) 68 Ind. Cas, 812; A I R 1922 All. 490; 44 A636 
20AL JI 674 : 

(3) €0 Ind Cas 744; AIR 1921 Bom. 302; 45 B 607 
23 Bom, L Rag 

(4) 140 Ind. Cas 662: A I R 1932 Cal, 589; 59 O 781; 
36 ĠW N 4 0; Ind Rul. (1933) Cal. 14, 

(5) 117 Ind, Oas. 251; AI R 1929 Rang. 116; 7 


R18 A 
(6) 1 Ind, Cas. 904; 5 N LR 25, 
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‘Costs on the appellant: 
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did not form proper cause for the delay in 
filing the appeal. The appeal must there- 
fore, be dismissed as barred by limitation. 
Counsel’s fee 
Rs. 50. 


N. A. Appeal dismissed, 


MADRAS HIGH COURT. 
Second Civi] Appeal No. 2005 of 1927. 
February 17, 1931. 
KRISHNAN PANDALAI, J. 
Gudimalla NARASIMHAM AND ANOTHER— 
APPELLANTS 


VETSUS 
| Paidimarri VENKATA SUBBAYYA 
AND ANOTHER— RESPONDENTS. 
Interest-- Absence of stipulation for post diem 
interest—Interest, how to be awarded—Deed—Con- 
struction—Terms of contract set out in mortgage 
deed—Subsequent conduct of parties--Whether to be 
looked into for interpreting deed—Interest—Com- 


pound interest, if can be awarded in absence of- 


agreement. 

Even in a case where there is no express stipula- 
tion in a mortgage document for post diem interest, 
such interest may be awarded either under a 
contract to be implied or as compensation and 
the usual practice is to award such interest at the 
contract rate. , 

Where a registered document like a mortgage 
sets out the terms of the contract, namely the 
interest, it is not proper to look at the subsequ- 
ent parol conduct of the parties for the purpose of 
interpreting’ the document. : 
.. Compound interest cannot be awarded unless it 
has been specially agreed to. Jewan Lalv. Nila- 
mani Choudhuri (1), relied on. | 

Second Civil Appeal against the decree 
of the Sub-Judge, Masulipatam, in A. S. 


No. 21 of 1927. 
Messrs. Ch. Faghava Rao and B. T. M. 


Raghavachari, for the Appellant. 
Mr. P. Somasundaram, for the Respond- 


ent. 
Judgment.—This was a suif upon a 


* mortgage (Ex. A) in which the plaintiff 


was awarded a decree by the District 
Munsif for about Rs, 356 and in appeal 
by the learned Subordinate Judge for 
Rs. 2,982 odd. The discrepancy between the 
figures is mainly due to the difference in 
the findings of two courts as tothe plaint- 
iff's right to compound interest. The 
District Munsif took a view which was 
adverse to the plaintiff on the question of 
compound interest, while the learned Sub- 
ordinate Judge took a view in his favour. 
In second appeal by the defendants three 
point are raised; first, that the decree of 
the Subordinate Judge awarding com- 
pound interest to the plaintiff is wrong; 
second, that the decree of the Subordi- 
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nate Judge awarding post diem interest 
to the plaintiff is wrong; and thirdly, that 
the defendants should have been awarded 


compensation for alleged breaches ofthe. 
mortgage contract by the plaintiff. The. 


second and third points may be briefly 
dealt with as there is no substance in 
them, The argument is that the mort- 
gage document (Ex. A) does not contain 


i 


any clear stipulation for post diem interest. 
and therefore, it should not have been. 
awarded. This argument is not correct. 


It has been held that even where there 
is no express stipulation in a mortgage 
document for post diem interest, such in- 
terest may be awarded either under a 
contract to be implied or as compensa- 
tion and the usual practice is to award 
such interest at the contract rate. I think 


no fault can befound with this part of 


the decree. 
So also as to the claim for compensa- 
tion by the defendants. 


The alleged breach . 


by the plaintiff is that he failed to pay. 


off two creditors to whom he undertook to 
pay Rs. 900 out of the mortgage money, 
It is admitted that the plaintiff did not 
make the payment and that the defend- 
ants themselves paid off those debts. But 
all this took place prior to 1913. 
suit was brought in 1925. The Subordi- 


The. 


nate Judge has held that whatever claim | 
the defendants may have had to com-' 


pensation for the breach by the plaintiff, 


which would be the difference between the ` 


interest payable to the plaintiff and the 
interest subsequent to the mortgage ac- 
tually paid to the creditors by the de- 


w 


fendants, it is barred by limitation. It- 


was urged that this view ofthe question 
of limitation was wrong. But it is im- 
material to decide that point; because even 


if it is competent for the defendants to ' 


raise that question, there are no materials - 


on record on which any relief can be 
given, 
where stated what was the amount of com- 
pensation due tothem. I am not inclined 
to go into the question of limitation for 
the purpose of remanding the case in case it 
was found in favour ofthe appellant. 

The only substantial point in the appeal is 
that relating to compound interest. On 
this the District Munsif held that the mort- 
gage document did not provide for it, while 
the learned Subordinate Judge held that it 
did. Exhibit A is a Telugu document, 
very brief and extremely unconventional, 


From the first the defendants no-~ 


It was probably prepared by a village docu- : 


ment writer. But as itisit has to bein- 
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terpreted on its own words, According to 
the learned Subordinate Judge the pro- 
visia relating to interest is as follows : 
“The totalsum due to you is Rs 2,000. On this 
the interest is Re. 0-14-3 per Rs. 100 per mensem. 
At this rate, with Salu-sari vaddi (literally for every 
year-interest) we shall pay in four equal instalments 
of Rs. 500, each payable oa March 3), of each year.” 
The District Munsif thought that “salu- 
sari raddi’ which means literally interest 
for every year or interest calculated for 
every year means simple interest for every 
year at the agreed rate andthat there was 
no provision in the document or compound 
interest on default of payment, of the in- 
stalments. The learned Subordinate Judge 
took the view that theexpression “salu-sari 
vaddi” was ambigous and that it may mean 
interest either “calculated for each year” 
or “with yearly rests.’ Having so held, 
he proceeded to resolve the ambiguity 
by what he describes as the subsequent 
conduct of the parties from which he infer- 
red that the intention of the parties was to 
pay and to be paid compound interest. In 
the first place I think the learned Subordi- 


nate Judge is not right in imputing any- 


ambiguity to the expression “salu-sari 
vaddi.” There is no idea of rests or com- 
pound interest at all in it. 


| it looks as if the learned Judge was so 
impressed with what he describes as subse- 
quent conduct that he led himself to be 
convinced that it might be read into the 
document itself. The document is, in my 
opinion, perfectly simple and is capable of 
only one meaning, namely that the prin- 
cipal sum of Rs. 2,000 was to be paid in 


four yearly instalments of Rs. 500 each on: 


March 30, of each year (beginning from 
March 30, 1910) withinterest atthe agreed 
rate of Rs. 0-14-3 per cent. per annum on 
the balance of principal remaining due 
for each year, that is, the year during which 
interest felldue. That being so, the agree- 
ment between the parties contained inthe 
mortgage deed is only for simple interest 
and no compound interest can be awarded 
unless it has been specifically agreed to: 
Jewan Lal v. Nilamani Chaudhuri (1). The 
next point is whether, as the learned Ad- 
vocate for the respondent says, in ascer- 
taining the meaning of the mortgage deed 
what is described by the learned Sub- 
ordinate Judge as the subsequent conduct 
. of the parties may be looked into, what 
is the result? It seems to me that where 

(1) 107 Ind. Cas. 337; A I R1928 PO 80; 55 IA 
107: 7 Pat 335: 26 ALJ 124; 30 Bom. L R 355; 
(1928) M W N 154; 54 ML J 325; 470 L J 392; 
32 OW N 565; 27 L W 740 (P 0). 
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there is a registered document like a mort- 
gage setzing out the terms ofthe contract, 
namely the interest, it is improper to look 
at the subsequent parol conduct for the 
purpose cf interpreting the document. There: 


may be a subsequent agreement to alter 


the terms of a mortgage deed. If that is 
so, itis quite a different matter; and if any 
such agreement is pleaded it willhaveto 
be proved as a fact and it must be sup- 
ported by consideration. In thiscase there 
is no stch question of subsequent agree- 
ment. No suchagreement is either plead- 
ed or fcund. The sole point then is whe- 
ther from the subsequent conduct of the 
parties the meaning of the mortgage deed 
can be said to be something different 
from what itis. To make use of subse- 
quent conduct for such purposes is impro- 
per. Assuming that it was admissible, the 
subsequent conduct adduced in this case is 
not suficient to prove that at the time 
of the mortgage deed the parties agreed 
to compound interest. As to subsequent 
conduct there is only the inference to be 
drawn from Ex. 3 which was not put to de- 
fendant No. 1, but which is now sought to be 
used against him. In fact he himself pro- 
duced it. He produced it for the purpose 
of showing not that he then ugreed to pay 
compound interest but that he had paid 
Rs. 100 more to plaintiff than was admitted 
by him. But it appears that in Ex. 


3 there are at the top the words “withan- ` 


nual compound intérest.” Exhibit 3 is un- 
doubtedly a document which came into ex- 
istence long after the mortgage deed. De- 
fendant No. 1 states that it was a voucher 
kept by him in which the plaintiff’ sign- 
ed for the payments made to him. The 
first payment made was in November 
1909, the mortgage itself being on 
April 23, 1909. It nowhere contains the 
signature of defendant No. 1, andit appears 
to be amemorandum containing the date of 
the mortgage, the name of the mortgagee, 
the principal amount and interest described 
in these words: 

“ Interest is settled tebe paid at the rate of fourteen 


annas and three pies per cent. per mensem (with 
annual compcund interest.)” ; 


Now in this document tendered by the 
plaintit asa memorandum of acknowledg- 
ments of payment and prepared either by 
him or on his behalf and given to defend- 
ant No. 1, to be kept as a voucher seven 
months at least after the mortgage deed 
“compound interest” first occurs. I am not 
able to say how from this document said to 
have been kept by defendant No, 1 asa 
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voucher and produced by him as guch it is 
to be inferred that he had atthe time of 
the-mortgage agreed to compound interest. 
But it is pointed out that in the written 
statement it was not definitely denied that 
the plaintiff was entitled to compound 
interest under the mortgage deed. Whe- 
that was so or not, ihe question of com- 
pound interest was undoubtedly in con- 
troversy between the parliesin the Court of 
the District Munsif as well as in the Court 
of the Subordinate Judge, and the Dis- 
trict Munsif found against the claim ofthe 
plaintiff on this head. What seems pro- 
bable on this question of what is called 
subsequent conduct is that the plaintiff 
some time after the mortgage asked that 
the defendants should. pay him compound 
interest, that on the contrary the defend- 
ants charged the plaintiff with having put 
them toloss by non-payment of the debts 
mentioned in the mortgage deed and that 
without any clear knowledge of their mutual 
right’ they thought that if one gave up 
one claim the other would give up the other. 
Iean find nothing which would affect the 
construction to be placed upon the mort- 
gage document Ex. A and hold that the 
plaintiff is not entitled to compound interest. 


. He is only entitled to simple interest atthe 


rate mentioned in the mortgage. 

“ The learned Advocate for respondent No. 1 
urged that even if he is not entitled tocom- 
pound interest with annual rests his client is 
entitled at least to simple interest on the 
interest in arrear from the date of the first 
default, This is only a modified form of 
compound interest. I do not find any 
warrant for it any more than for a claim for 
compound interest with ‘annual rests, 
This claim must also be disallowed. The 
result is that the decree of the Subordinate 
Judge must be varied by disallowing the 
clàim for compound interest and also 
ordering an account by appropriating the 
payments made by the defendants as found 
by the learned Subordinate Judge towards 
interest, if any, due in arrear on those dates. 
Before passing the decree, the office will 
draw up a calculation of the amount 
payable to the plaintiff on the above footing, 
(On receiving the accounts, the court deli- 
vered the following) 

- Judgment.—The account ordered has 
now been taken and it is ascertained that 
Rs. 2,015-11-3 is the amount due to the 
plaintiff on April 17,1931. It is declared 
that this is the amount due on that date 
exclusive of costs, and there will be a pre- 
liminary mortgage decree fixing the date of 
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payment on that date. The plaintiff will 
get costs on Rs. 1,300 and pay costs onthe 
balance of the amount sued for in the 
court of first instance. The plaintiff will 
get costs on Rs. 1,000 and pay costs on the 
balance of the amount appealed for in the 
lower Appellate Court. The defendant- 
appellant will get costs in this second appeal 
on Rs. 700 and pay costs onthe balance of 
the amount appealed for. 


N. K.-A. Decree varied. 


ie 


MADRAS HIGH COURT. 
Second Civil Appeal No. 158 of 1929, 
April 22, 1931. 

VENKATASUBBA Rao AND MADHAVAN Narg, JJ. 
Allu RAMALINGA AYYAR— 
DEFENDANT —APPELLANT 
versus 

Malli N. M. SUBBA AYYAR 

AND OTHERS— PLAINTIFFS — RESPONDENTS. 

Provincial Insolvency Act (V of 1920), 88. 49, 78— 
Decree for money—Adjudication of judgment-debtor 
as insolvent—Direction in decree to prove debt in 
insolvency—Assignment of decree—Assignee referring 
to direction in decree in Insolvency Court—Debt can 
be deemed to have been proved. 

During the pendency of the plaintiff's suit for 
money, the defendant applied to be adjudicated an 
insolvent After the passing of the decree, the de- 
fendant judgment-debtor was adjudicated an ingol- 
vent. The decree in the suit contained a direction 
that the plaintiff might prove his debt in insolvency, 
The decree was assigned toa third party who ap- 
plied in the Insolvency Court to be recogrized aa 
the insolvent’s creditor and referred to the direction 
as to proving the debt, in-the decree 

Held, thatthe debt should be deemed to have 
beea proved although the formal mode prescribed 
by s. 49, Provincial Insolvency Act, was not followed: 
and that s.78 applied to the case, Ramalinga 
Ayyar v. Rayadu Aiyar (1), applied. 

Second Civil Appeal against an order of the 
First Additional Sub-Judge, Madura, dated 
October 9, 1928. 

Mr. D. Ramaswami Ayyangar, for the 
Appellant. 

Mr. A. Srirangachariar, for the Respond- 


ents. 


Judgment.—The question that this 
appeal raisesis, whether the respondent has 
proved his debt within the meaning of s. 78, 
Provincial Insolvency Act. A certain Malli 
firm filed a suit claiming an amount against 
the appellant. During the pendency ofthe 
suit, the appellant applied to be adjudicated 
an insolvent, and the Insolvency Court ap- 
pointed an interim Receiver to take posses- 
sion of his properties. Thereupon, the 
plaintiff, Malli firm, applied to the court 
where the suit was pending, that the interim 
Receiver might be brought on the record, 


+ 
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That application was -refused and even- 
tually a decree was passed in favourof the 
plaintiffs. That decree contained a clause 
which ran thus: “The plaintiff may prove 
their debt in insolvency”. 

Sometime afterthe passing of the decree, 
the appellant was adjudicated an insolvent. 
Then the decree was assigned by Malli firm 
in favour of the present respondent. We 
are now concerned with what happened sub- 
sequently. He applied to the Insolvency 
Court, that he might be recognized as the 
insolvent’s creditor, in the place of Malli 
firm. In theaffidavit which he then filed, 
he stated expressly, that the decree directed 
thst the claim was to be proved in insolv- 
ency. The Insolvency Court directed notice 
of this application to the insolvent, to the 
assignors and to the Official Receiver. The 
court finally made an order directing the 
respondent’s name to besubstituted for that 
of Malli firm. 

The short question to decide is, whether 
the debt on these facts is to be deemed as 
provedor not. Mr. Ramaswami Aiyangar 
strongly contends, that the Act prescribes 
by s. 49, a special mode of proof and unless 
that mode is strictly followed, a debt must 
held to be proved. This contention is, in our 
opinion, untenable. We must look to the 
substance and not to the form of the thing. 
The respondent, as we have pointed out, 
specially referred tothe fact, that the decree 
contained a direction that the debt should 
be proved. What washis object in referring 
to this direction, unless he meant to convey 
‘that he was then seeking to prove the debt? 
Where a creditor obtained a decree after the 
debtor's adjudication, inthe presence of the 
Official Receiver, it was held that the debt 
should be deemed as proved, although the 
formal mode prescribed by s. 49 was not 
followed: Ramalinga Ayyar v. Rayadu 
Aiyar(1). The facts of the present case 
bring it within the principle underlying that 
decision. We, therefore, hold that the debt 
bas been proved and- that s. 78 applies. 
The appeal fails and is dismissed with 
costs. 


N.K.-N, Appeal dismissed. 

(1) 122 Ind. Cas, 341; AIR 1930 Mad. 258; 53 M 
243; 31 L W 75; Ind. Rul. (1930) Mad. 309; 58 M L 
J 170; (1930) M W N 408. 


MAHOMMAD NAINA ROWTHER Yi MUAAMMAD HEHİYA ROWTHER. 
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MADRAS HIGH COURT. 
First Civil Appeal No. 79 of 1928. 
A September 4, 1931. 
MapuavaN Nair AND JACKSON, JJ. 
T, A. MAHOMMAD NAINA ROWTHER 
AND OTHERS— APPELLANTS 


VETSUS 
MUHAMMAD HEHIYA ROWTHER AND 
OTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),0. XXII, 
ar. 4, 1l—Appeal—Death of respondent before decree 
—Non-impleading of legal representatives—Decree in 
appeal, whether invalid—Decree, executability of-— 
Limitation Act (IX of 1908), Sch. I, Art. 182. . 5 

Where before the decree of the Appellate Cour 
the respondent to an appeal dies and his legal 
representatives are not impleaded, the decree does . 
not become invalid for that reason if tbe nature of 
the appeal is such that it can proceed without the 
legal representatives brought on record. Such a 
decree, provided it be not barred under Art. 182, 
Limitation Act, can be executed. Suryanarayana 
Raov G. Joga Rao (1), Vellayan Chetty v. Maha- 
linga Ayyar(2) and Kashi Nath Singh v. Kailas 
Singh (3), relied on. 


First Civil Appeal against an order of 
the Sub-Judge, Madura, dated February 14, 
1927. 

Mr. K. Rajah Ayyar, for the Appellants, 

Machavan Nair, J.—The learned 
Judge's view that the decree of the High 
Court is invalid because plaintiff No. 6 
(one of the respondents) died before the 
decree and his legal representatives had 
not been brought on record, is . clearly 
wrong ©The appellants should have brought 
the legal representatives on record before 
the decree, but they did not do. so. The 
appeal was dismissed after hearing on 
merits. That the decree passed, in such ` 
cases is not invalid is established beyond 
doubt by the decision of this court report- 
ed as Suryanarayana Rao v. G. Joga Rao (1) 
and Vellayan Chetty v. Mahalinga Ayyar 
(2). InKashi Nath Singh v. Kailas Singh (3) 
a case very much like the present, it 
was held that the decree isa valid one 
and can be executed if it is not barred 
under Art. 182, Limitation Act. No doubt 
the decree in that case wasaconsent de- 
cree, Dut we donot think that this would 
affect the principle of the decision. In this 
case the petition is not barred as it falls 


within three years from the date of the 
High Court decree. 


The order of the 
lower Court is set aside with costs. of this 
court. The learned Subordinate. Judge 
will restore the petition to file and deal 
with. b according to law. 

(1) 123 Ind. Cas. 607; A I R 1980 Mad. 719; Ind, 
Rul. (1930) Mad. 543; 32 L W 647, 

(2) 28 Ind. Cas. £3; 39 M 336, . 

(3) 89 Ind. Cas. 235; A I R 1925 Pat, 480; 4 Pat, 
133. : 
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Jackson, J.—I agree and am very 
doubtful if the lower Court could have 
gone behind our decreg which on its face 
is quite valid. 


N. Keri. Order set aside. 


© MADRAS HIGH COURT. 
Civil Revision Petitions Nos. 1016 of 1928 
and 124 of 1929. 
_danuary 29, 1932. 
CORNISH, J. 
Nekkanti SEERAMMA—Puarntirr— 
PETITIONER 
versus 
Nekkanti SESHAMMA - DEFENDANT— 
OPPOSITE PARTY. 
| Civil Procedure Code {Act V of 1908), s. 115, 
0. XLVII, r. §—Review—Discovery of new matter 
alleged not to have been within applicant's knowledge 
—Striet proof—Necessity of—Affiidarit,. if sufficient— 
Revision--Remedy by appeal open to petitioner— 
Interference—Propriety of. 

An application for review should not be granted 
on discovery of new matter alleged not to have 
been within the applicant's knowledge without strict 
proof of such allegation. “Strict proof” means 
formal proof and when the applicant seeking review 
supports his application with an, affidavit, the re- 
quirement astostrict proof is satisfied. Ahid 
‘Khondkar v. Mahendra Lal (1), referred to. 

. Where a person seeking benefit -of the Revisional 
Jurisdiction of the High Court hasthe remedy by 
‘way of appeal open, the application for revision 
should not be entertained. . 

© Civil Revision Petitions against the orders 


of the District Munsif, Ramachandrapur, 
dated April 25, 1928. 


_+ Mr. V. Kiyamma, for the Petitioner. 


-- Messrs. T. Satyanarayana and T. Rama- 
murthi, for the Opposite Party. 


` Judgment.—The petitioner here was 
defendant in a suit for maintenance brought 
‘by the respondent. ‘The suit was decreed 
and the maintenance was made a charge 
‘on a particular item of property. The date 
of the decree was August 22, 1927. The 
plaintiff afterwards discovered that this 
‘item of property had been misdescribed 
‘by her in the Schedulé to her plaint, und 
‘applied on November 16, 1927 to have the 
mistake rectified in an application under 
s. 152, Civil Procedure Code. This ap- 
‘plication was dismissed, the court sugges- 
ting that the proper remedy might be an 
‘application for review. The plaintiff then, 
‘after a considerable delay, which has 
been excused by the learned District 
‘Munsif on the ground that the time taken 


up bythe plaintiffin obtaining the advice ` 


oflawyers and in procuring the necessary 
funds, filed an application for review under 


BEERAMMÅĀ ý. SESHAMMA. 
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O. LVI, r. 1, Civil Procedure Code. This 
was on March 9, 1928. The ground on 
which the review was sought was that 
the discovery of the right survey numb- 
er ofthe property charged with her main 
tenance was the discovery of new and 
important matter which was  excusably 
not within her knowledge ab the time when 
the decree was made. Thelearned District 
Munsif granted the application. It was ` 
resisted by the petitioner here on the 
ground that the application was long out 
of time and that no sufficient reason had 
been shown for excusing the delay under 
s. 5, Limitation Act, and also on the ground 
that the correct description of the property 
could have been discovered by plaintiff 
with the exercise of due diligence. As 
already observed the learned District Munsif 
excused the delay and also expressed him- 
self satisfied that the respondent had made 
out a case for granting a review. 

A preliminary objection to the maintain- 
ability of the revision petition is made by 
the respondent, the argument being that 
the petitionerhas a remedy by way of 
appeal against the Munsif’s order. Order 
XLIII, r. 1 (w), Civil Procedure Uode, 
gives a right of appeal against an order 
under r. 4, O. XLVII, Civil Procedure Code, 
granting an application for review: Order 
XLVII, r. 7, Civil Procedure Code, gives a 
right of objection which may be taken by 
an appeal against an order granting an 
application to review, on the ground that 
the application was (a) in contravention 
of the provisions of r. 2 (b) or in contraven: 
tion of the provisions of r. 4 (c) after the 
expiration of the period of limitation pres- 
cribed therefor and without sufficient cause. 
Now, looking at the language of r.7 (1), I 
think that the objection raised by ithe 
petitioner being that the application for 
review was madeafter the expiration of 
the period of limitation and with inexcus- 
able delay, the rule clearly gives him the 
remedy of appeal. With regard tor.7 (b) 
jt would be a contravention of r. 4 to grant 
an application for review on the discovery 
of new matter alleged not to have been 
within the applicant’s knowledge without 
strict proof of such allegation. “Strict 
proof” means formal proof: Ahid Khond- 
karv. Mahendra Lal (1). The respondent 
supported her application with an affidavit 
which satisfied this requirement as to 
“strict proof’ and was accepted by the 
Munsif. In my opinion this is a case where 
the remedy of an appeal was open to the 


(1) 29 Ind, Cas, 282; 42 O 830; 19 O W NGO, 


. 


s 
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petitioner and consequently this revision 
petition should not be entertained. The 
petition is dismissed with costs. 

N. K-N. Petition dismissed. 


. MADRAS HIGH COURT. 
Civil Revision Petitions Nos. 1774 and 
-1775 of 1980. 
April 24, 1931. 
ANANTAKRISHNA AYYAR, J. 
M. R. SRINIVASA AYYANGAR— 
DEFENDANT — PETITIONER 
versus 
VENKATARAMA AYYAR - Piatstirr— 
Opposite Party. 

Civil Procedure Code (Act V 
0. XXI,r. 18—Set-off—Right to  set-off—Decrees 
sought to be set-off should be before same court for 
executiton—Judgment-debtor's right to set-off against 
assignee of decree—Assignee without notice—Equi- 
ties. 

A right to set-off cannot be claimed unless the 
decrees sought to be set-off are both before the same 
court for exetution. Ponnuswamy Nadar v. Dorai- 
swamy Ayyar (1), relied on. 

Where a judgment-debtor has a right to set-off 
against the decree-holder, the right is available 
against the decree-holder's assignee as well. The 
assignee cannot claim a higher right than his assignor 
had, Salig Ram v. Ishar Das-Dharam Chand (3), 
distinguished. 

For the purpose of s. 49, Civil Procedure Code, the 


of 1908), s. 49, 


equities have to be enforced even though the assignee- 


might in fact have been an assignee without notice. 
Otherwise the very object of s. 49 would bein effect 
frustrated and its provisions rendered. nugatory. 
Monmohan v. Dwarka Nath (2), followed. 


Civil Revision, Petitions against the orders 
e Sub-Judge, Tanjore, dated June 27, 
1930. 
` Mr. D. Ramaswami Iyengar, for the Peti- 
tioner. 

“Mr. K. Swaminathan for Mr, A. V. Viswa- 
natha Sastri, for the Opposite Party. 

Judgmént.—These are two revision 
petitions filed by the decree-holder (Sri- 
nivasa Ayyangar) in 8. CO, 8. No. 883 of 
1926 on the file of the Subordinate Judge's 
Oourt of West Tanjore. He obtained a decree 
for Rs. 216 against one Manicka Thevar. 
Manicka Thevar however, obtained a dec- 
Tee against the petitioner Srinivasa Ayyan- 
gar in the same court in 8.0. S. No. 1101 
of 1926 for Rs. 66. The decree holder in 
8.0.8. No. 883 of 1926 applied for satis- 
faction being entered in respect of the 
amount of Rs. 66 odd due by him under 
the decree in 8. ©. S. No. 1101 of 1926. The 
lower Court refused to grantthat request 
and accordingly the decree-holder in Suit 
No. 883 of 1926 had preferred one of the 
two revision petitions. The decree-holder in 
B.O. S. No. 1101 of 1926 assigned his rights 
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under the decree to one Venkataramaier. 
Venkataramaier applied to the court which 
passed the decree, namely, the Subordinate 
Judges Court of West Tanjore, under 
O. XXI, r. 16,for recognizing him as assignee 
decree-holder and for execution of the dec- 
ree in Suit No. 1101 of 1926. In spite of the 
protest raised by the decree-holder in Suit 
No. 883, the learned Subordinate Judge 
recognized the assignment and allowed the 
assignee to take out execution for the ' 
amount due under the decreein Suit No. 1101 
of 1926. Against that orderthe decree-holder 
in Suit No. 883 of 1926, who is the judgment- 
debtor in Suit No. 1101 of 1926, has filed the 
second of the two revision petitions before 
me, 

It would appear that the decree-holder 
in Suit No. 883 of 1926 applied on a former 
occasion to execute his decree. That was at a 
time when the decree-holder in 1101 of 
1926 had his decree transferred from the 
Tanjore Court to the court of Mannargudi. 
In these circumstances the decree-holder 
in Suis No. 883 of 1926 did not apply fora 
set off and his execution petition was subse- 
quent:y dismissed for some reason not 
affecting the merits and not material for 
the present. Subsequently the decree-holder 
in Suit No. 1101 of 1926 having assigned 
his decree as observed above, to Venkata- 
ramaier, Venkataramaier applied to the 
said Court of West Tanjore for recognizing 
his assignment and fo, executing the 
decreein S.C. 8. No.1101 of 1926. When 
that application was pending before the Tan- 
jore Court,the decree-holder in Suit No. 883 of 
1926 applied to the same court for execution 
of hisdecree and forsetting off the amount ` 
due under the decree in Suit No. 1101 of 1926 
towards the larger amount due under the dec- 
ree in 8:3 of 1926. The learned Subordinate 
Judge, while passing orders in the two con- 
neclea matters, held that the decree-holder 
in Suit No. 885 of 1926 was not entitled to 
the set-off claimed by him, for two reasons: 
(1) not having applied for the set off in 
January 1930 when he first applied for 
execution he had lost his right; and (2) as 
the decree in Suit No. 1101 of 1926 had been 
assigned to a third person the right to set-off, 
which the decree-holder in Suit No, 883 of 
926 had, had ceased to exist thereafter. 

I am of opinion that the decision ofthe 
learned Subordinate Judge on both these 
points is erroneous. From what has been 
stated above, it is clear that, when the 
decree-holder in Suit No. 883 of 1926 applied 
for execution in January, 1930, the decree in 
1101 cf 1926 was not available for exequ- 


768 
tion in the Subordinate Judge’s Court of 
Tanjore, having been transferred .to the 
' Mannargudi Court for execution. It is 
clear that, unless both thedecrees are before 
the same court for execution, the right to 
set off could not be claimed: see Ponnu- 
swamy Nadar v. Doraiswamy Ayyar (1). 
‘that being so, the first reason is not in 
my opinion sound. Nor do I think that 


there is anything in the second of the reasons’ 


- mentioned by him. The learned Subordi- 
nate Judge observes that the right to set 
off could not be available against an 
assignee of the decree, If we refer to 8. 49, 
Civil Procedure Code, it is seen that: 

“every transferee of a decree shall hold the same 
subject to the equities, ifany, which the judgment- 
debtor might have enforced against the original 
decree-holder.” : 

That this was an equity available to the 


decree-holder in Suit No. 883 of 1926 against 
the decree-holder in Suit No. 1101 of 1926 is 
clear,as both were decrees passed by thesame 
court; and subject to the other conditions, 
this right of set off would be applicable 
in respectof thesaid decrees. Attention 
may. be drawn also to the provisions of 
O. XXI, r.18 (2) which indicate that the 
rule laid down by O. XXI, r., 18, shall be 
deemed to apply even when either party 
is an assignee of one of the 
decree, as welll in respect of 
judgment-debts due by the original as- 
signor as in respect of judgment-debts 
due by the assignee himself. The learned 
Advocate for the counter-petitioner-respon- 
dent before me argues thatr. 18 (2) could 
not be availed of by the petitioner in the 
present case. I think in one sense his 
contention may be right; but in the face 
of the provision contained in s. 49, namely, 
that the transferee-decree-holder shall hold 
the same subject to the equities which the 
judgment-debtor might have enforced 
against the original decree-holder, I am 
not able to see how the transferee Venkata- 
ramaier in this case could claim the higher 
right that he puts forward before me 
which his .assignor had not. Then the 
learned Advocate argued that the question 
of notice has tobeinquired into and that 
it is only whenit is found that Venkata- 
ramier was an assignee with notice that 
5.49 and the equities mentioned therein 
could be applied as against him. The 
first answer to this is that no plea of 
bona fide assignee for value without notice 
seems to have been put forward in the 
lower Court, and I am not able to find 
anything in the order of the lower Court 


AN) Ind. Cas, 247; 32 M 326; MLT 146. 
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which indicates that such a point was 
raised before it. Further, the ruling. in 
Monmohan v. Dwaraka Nath 7 Ind. 
Cas. 55 (2) is clear that for the 
purpose of s. 49; the equities have 
to be enforced even though the as- 
signee might in fact have been an 
assignee without notice. Otherwise the 
very object of 5.49, would bein effect frus- 
trated and ils provisions rendered nugatory. 

Finally the decision of the Lahore 
High Court in Salig Ram v. Ishar Das 
Dharam Chand (3) was relied on... As I 
understand the facts of that case that 
decision in no way supports the assignee. 
decree-holder’s contention urged before. | 
the lower Court. In that case at one point 
of time both the decrees were before the 


court at Amritsar for execution, and 
though an order was passed that it’ 
would be open to one of the decreé- 


holdersto take advantage of the provi- 
sions of set-off, the said decree-holder, 
did not in fact try to take advantage of `- 
the same, but subsequently had the. 
decree transferred from the court at 
Amritsar to the court. at Karachi, It’ 
was held in those circumstances that as: 
no advantage was-taken of the order de- 
claring a right to set-off, the execution 
court at Amritsar could not be effectively 
moved to pass orders in this respect after 
the other decrees were withdrawn from it 
and transferred to the Karachi Court 
for execution. I do not understand that 
judgment to lay down anything which 
would prevent aright of set-off on the 
facts stated by mein the present case 
before me, c RY 
The result is that I allow the revision’ 
petitions and direct in respect of the 
decree in Suit No. 1101 of 1926 that the 
amount of the same should be set off against 
the amount of the decree in Suit No. 883 of 
1926 and satisfaction to that extent entered in 
respect of the decree in Suit No. 883 of 1926 
and that the decree-holder in Suit No, 883 of 
1926 would be entitled to proceed in execu- 
tion with reference tothe balance only. The 
transferee’s application to execute the 
decree in Suit No. 1101 of 1926 will stand 
dismissed and satisfaction entered in respect 
ofthe decree in Suit No. 1101 of 1926. I 
allow costs in C. R. P. No. 1774 of 1980, 
but I donot allow any costs in the con- 
nected revision petition as the matter is 
practically one and the same. 
N. K.-A. Petition allowed, 
(2) 7 Ind. Cas, 55. : 
508; Ind, ^ 


(3) 126 Ind. Cas. 516; A 1R1930 Lah, 
Rul. (1930) Lah. 740, 
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BOMBAY HIGH COURT. 
Cross First Civil Appeals Nos. 561 of 1927 
and 36 of 1928. 
January 24, 1933. 1 te 
RANGNEKAR AND BROOMFIELD, JJ. 
PANDURANG HANMANTRAO — 
PLAINTIFF ~ APPELLANT 


VeETEUS 
YESUBAI TATYASAHEB SALUNKE— 
DEFENDANT — RESPONDENT. 

Hindu Law—Adoption—Widow—Paternal grand- 
mother succeeding to grandson—Adoption by paternal 
grand-mother— Validity of—-Limit of widow's power 
to adopt. 

Where a Hindu died leaving a widow anda son 
and the son’s wife died during the lifetime of the 
son who himself died subsequently leaving a son, 
and the widow adopted to her husband on the death 
of the son's son: 

Held, *that the adoption was invalid. Ram 
Krishna’ v. Shamrao (1), followed, Arishnarav 
Trimbak Hasabnis v. Shankarrav Vinayak Hasabnis 
(51, and other cases, relied on. 

There is a limit tothe period within which a 
widow čan exercise her power of adoption and 
once that limit is reached “the power is at an end”. 
A widow's power of adoption comes to an end 
and can never be revived after the inheritance has 
vested in some heir of her son other than the widow 
herself’; it is immaterial whether the estate which 
she takes when the inheritance comes to her after 
thit vesting is absolute or limited. 


Cross First Civil Appeals from the 
decisions of the FirstClass Subordinate 
Judge, Satara, in Civil Suit No. 415 of 1926. 

Mr. R. P. Karandikar, ‘with him Mr, V. 
D. Limaye), for the Plaintiff. 

Mr. K. N. Koyajee, for the Defendant. 


Rangnekar, J.—These are two cross- 
appeals from a decision of the First Class 
Subordinate Judge at Satara in a suit 
brovght by the plaintiff for a declaration 
that defendant No. 2 was not validly adopt- 
ed by defendant No. 1, and for consequential 
reliefs. 

The genealogical tree of the family is 
set out in the print and it appears from it 
that Appasaheb and Balasaheb were 
brothers. Appasaheb died leaving a son 
Tatyasaheb who died about forty-five years 
ago leaving hisson Yeshwantrao and a widow 
Yesubai, who is defendant No. 1 in the 
suit. Yeshwantrao died in May, 1914, his 
wife Anusuyabai having predeceased him. 
Yeshwantrao left ason Shankar who died 
on May 24,1914. The plaintiffin the suit 
is the grandson of Balasaheb, the brother 
of Appasaheb. 

The plaintiff's case was that there was 
no separation in the family and therefore, 
the adoption of defendant No. 2 by Yesu- 
bai was invalid as it was not consented to 
by him, he being the only co-parcener in 
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the family. Plaintiff further contended 
that Yesubai’s power to adopt a son to 
her husband Tatyasaheb was extinguished 
in the events which had happened and 
could not be revived and on that ground 
also the adoption of defendant No. 2 was 
invalid. 

Several issues were raised and the ques- 
tion of the validity of the adoption was 
first considered. The learned Judge held 
on the evidence that the branch of Bala- 
saheb had: separated from that of Appa- 
saheb and therefore, no consent of the 
plaintiff was necessary. He further held 
that the adoption of a son to Tatyasaheb 
by Yesubai was invalid on the ground that 
her power to adopt had come to an end.. 
From this decision both the plaintiff and the 
defendants appeal. 

The plaintiff's appeal is No. 561 of 1927 
and tne only point in the appeal is that 
the learned Judge was.wrong in holding 
that Yesubai’s husband had separated from 
the rest of the family. As regards that 
appeal Mr. Karandikar who appears for the 


appellant stated at the outset that he- 


accepted the finding of the learned Judge 
that the parties were separate and that he 
does not press the appeal. The result, 
therefore, is that that appeal would be dis- 
missed. 

The other appeal by the defendants is 
No. 36 of 1928, and, as far as I can see, the 
only  uestion in the appeal is whether on 
the facts of the case it does not come within 
the principle laid down by a Full Bench of 
this court in Ram Krishna v. Shamrao (1). 
It is argued by Mr. Koyajee that the facts 
in the present case differ from those in the 
He further says that the 
Full Bench decision went beyond the facts 
in that case and that the test of determin- 
ing the validity of an adoption under cir- 
cumstances such as these is whether by 
such an adoption the widow divests the 
estate of any person other than her own. 
Mr. Eoyajee also relies on a decision of 
a Division Bench in Narhar Govind v. 
Balwent Hari (2), 

In Pratapsingh Shivsingh v. Agarsingjt 
Raisingji (3), their Lordships of the Privy 
Council observed that a Hindu widow can 
exercise a power to adopt which is vested 
in hez so long as the power is not exting- 

(1) 23 B 526; 4 Bom. L R 315. 

. (2) &0 Ind, Cas. 435, 48 B 559; 26 Bom. L R 528; 
Al BR 1924 Bom. 437. 

(3) £0 Ind. Cas. 487; 46 IA 97; 21 Bom. L R 496; 
36 M LJ dll; 17 ALJ 522;1 UP LR(PO) 39; 
(1919) MW N 313; 10 L W 339; 24 O WN 57; 43 B 
773; 27 M L T 47 (P 0). 
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band’s estate is not vested inher. It has 
been also held by the Privy’ Council that 
there is a limit to the period within which 
a widow can exercise her power of adoption 
and that once that limit is reached “the 
power is at an end.” The question as to 
when the power is at an end, or when it 
becomes extinguished and the limit is 
reached, arose in Ram Krishna v. Shamrao 
(1). The judgment of the Full Bench was 
delivered by Mr. Justice Chandavarkar who, 
after considering various authorities, observ- 
ed as follows (p. 532*) :— 


“Where a Hindu dies leaving a widow and a son, 
and that son dies leaving a natural born or adopted 
ton or leaving no son but his own widow to con- 
tinue the line by means of «doption, the power of 
the former widow is extinguished and can never 
aftsrwards be revived.” 


- The learned Judge also observed on the 
sume page as follows :— 

“In the view we take of the lawas laid down by 
the Privy Council—viz, that a widow's ‘power of 
adopticn comes to an end and can never be revived 
after the inheritance has vested in some heir of her 
gon other than the widow hereelf—it is immaterial 
whether the estate which the takes when the in- 


Keritance comes to her after that vesting is absolute 
or limited ” 


: We are bound by this decision, and, 
taking the principle Jaid down therein and 
applying it to the facts of this case, the 
position seems to be as follows. ‘T'atya- 
saheb a Hindu died leaving his widow 
Yesubai and a son Yeshwantrao. The son 
Yeshwantrao died leaving a natural son 
Shankar. Shankar then died and the 
former widow, that is Yesubai, adopted a 
son to her own husband. On these facts it 
is difficult to see how the present case is 
not governed by the Full Bench decision. 
The only distinguishing fact on which Mr. 
Koyajee relies is that in the Full Bench 
case the widow of the son died after him, 
and in the present case Yeshwantrao's wife 
predeceased him. That, in my opinion, on 
principle, makes no difference and does not 
take away the case from the principle laid 
down by the Full Bench. 

Mr. Koyajee says that ihe test is whether 
the adoption divests ihe? estate vested in 
any person other than the widow. This 
argument is answered in Ram Krishna v. 
Shamrao (1). In fact the appellant's argu- 
ment in that case was that a widow can 
adopt so long as she does not divest the 
estate which is vested in some person 
other than herself. Mr. Justice Ghandavar- 
kar, with regard to this argument, says as 
follows (p. 529*) :— 


“Wages of 0 B —[EE] —— = 
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“That, according to Mr, Chaubal's contention, is 
the only condition. defining the widow's power to 
adopt, so that »henever, after the estate has become 
so vested in that -person and subsequently in oher 
persons as his heirs, it comes to the widow herself 
as bis or their heir, ber power of adopticn to her 
dectu:ed husband is cayable of execution, because 
in that event sbe divests no estate but her own. 
‘Lhe difficulty of accepting this argument as a correct 
exposition of the law laid down by the Privy ¢ council 
in Bhoobun Moyee Debia v. Ram Kishore Acharj 
Chowdhury (4) and in their two later decisions re- 
affirming tke decision in that case lies both in the 
language used and the line of reasoning adopted by 
their Lordships in their judgments in allthe three 
cases,” . 

The learned Judge further observed. as 
follows (p. 529*) :— : 

“If Mr. Ohaubal's contention be correct, a widow 
can adopt without any limit as to the period within 
which such adoption may be made and her power is 
never at an end—it is only suspended so long as 
the estate is vested in others, but directly it ‘comes 
to her from those others itis revived, The language 
in the judgment in Bhoobun Moyee's case (4), how- 
ever, is so explicit that it is impossible to construe 
it otherwise than as meaning that there is a limit 
to the period within which a widow can ‘exerdise 
her power of adoption, and that once that limit is 
reached the power ‘is at an end.” ee 

We agree, therefore, with the Division 
Bench of this court which decided Krishna- 
rao Trimbak Hasabnis v. Shankarrav 
Virayak Hasabnis (5), that the langd- 
age of the Privy Council is “altogether 
inconsistent with any idea of the right to 
adopt being merely suspended during the 
widow's life.” The Full Bench case was 
approved by their Lordships in Madana 
Mohana Ananga Bheema Deo vy. Puru- 
shothama Ananga Bheema Deo (6). Their 
Lordships observed as follows (p. 1617) :— 

“ “In tbe present case their Lordships do not cor- 
tider it necessary to decide whether the document 
before them can be construed as by its terms enabl- 


. ing a second adoption to be made. For tke vital 


question here is whether after the adoption of 
Brojo Deo the power still survived in the widow of 
Adikonda Deo. s fa 

When and under what circumstances the authority 
ceases to be exercisable has been considered ‘in a 
number of cases both by this Board and the courts in 
India. The High Court at Bombay took the view 
that tke power must be looked on as extinguished 
under analegous circumstances in the case of Ram 
Krishna v. Shamrao (1), where Chandavarkar, J, 
Celivering the judgment of the Full Bench, examines 
the authorities closely. He interpreta earlier deci- 
sions cf the Judicial Committee as having established 
conclusively that, quite part from apy questions of 
construction, there is a limit imposed by law -to 
the period within which a widow can exercise a 


. (1) 10 M1A279; 3WR P 015;1 Suth. POJ 
£74; 2 Sar. P O J 111;19 E R 978. 

(5) 17 B 164, > 

(6) 46 Ind Cas.481; 45I A 156; 20 Bom L R1041 
335 M L-J 138; 5PL W 179;8 L W167; J6AL J 
725; G(91F) MW N 621; 24 ML T£3l: 8 O LJ 
403: 41 M 855: 20 Bom. L R 1041; 23 OW N 177'P 0), 
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power of adoption éonferred on her, and that when 
“that limit is reached the power is at an end, That 
limit may arise from circumstances such as those 
already referred to. The authorities on which he 
founds are the judgment of this Board as delivered 
by Lord Kingsdown in Bhoobun Moyee Debia v. 
Ram Kishore Acharj Chowdhury (41, and the sub- 


sequent judgments in Padmakumari Debi v. Court ~ 


of Wards (7) and Thayammal v Venkatarama Atyan 


“Their Lordships are in agreement with the 
principle laid down in the judgment of the Full 
Court of Bombay as delivered by the learned Judge, 
and they are of opinion that, on the facts of the 
present case, the principle must be taken asapplying 
so as to have brought the authority to adopt con- 
ferred on Adikonda's widow to an end when Brojo, 
the son she originally adopted, died after attaining 
full legal capacity to continue the lineeither by the 
birth ofa natural born son or by the adoption to 
him ofa son by his own widow.” 

Ramkrishnav. Shamrao (1), has also been 
recently approved in Bhimabai v. Guru- 
nathgouda (9). Sir Dinshah - Mulla, who 
delivered the judgment of the Board, 
observes as follows (p. 210*) :— f 

“Another argument forthe respondent against the 
validity of the adoption was that if the adoption of 
appellant No. 2 were upheld, the result would be 
that while sa paternal grandmother could not adopt, 
a grandaunt could adopt. It is true that Nilkan- 
thagouda having died leaving a son, and that son 
having himself died leaving a son, Nilkanthagouda's 
widaw could not have adopted a son to her husband. 
But that is because her power to adopt came to 
an end the moment Dyamangouda died leaving a 
son : [see Ramkrishna v. Shamrao (1)] 

The Full Bench decision seems to me to 
cover the facts of the present case and is 
a complete answer to the argument on 
behalf of the appellant. That being the 
position, I donot think it is necessary to 
- go into the judgment in Bhoobun Moyee's 
case (4), itself. In my opinion, as this is 
the only question in the appeal, the appeal 
must fail. Ithink the learned Judge has 
taken acorrect view and I see no reason to 
interfere. 

The result would be that Appeal No. 
561 will be dismissed with costs. Appeal 
No.96 also will be dismissed with costs. 

Broomfield.—I agree and have nothing 
to add. 


N Appeals dismissed. 


(7) 8 I A229; 80302: 4Sar. PO J285;6 Ind 9 
Jur 148 (P O). 

'(®) 141 A67; 11 Ind. Jur, 271; 5 Sar, P O J 10; 10 
M 205 (P 0). . 
- 18) 141 Ind. Cas 9: 35 Bom. L R 200; Ind. Rul 
fiaa PO 1;A IR 1933 PO1;, 64 M LJ 3; 
198) MW N 1;10 O WN27; 37 LW81;560 L 
Eo 370W N 210; (1933) A LJ 383;57B 157 
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PATNA HiGH COURT. 
Death Reference No. 34 of 1931 


er and 

- Criminal Appeal No. 261 of 1931. 
7. ` November 18, 1931. 
CourtNney-TERRELL, O. J., AND. 

Soroorz, JJ. 
RAJENDRA PRASAD SINGH - 
AND OTHERS—APPELLANTS 
versus 


EMPEROR—Oprosits Parry. 

Penal Code (Act XLV of 1860), ss. 802, 304— 
Accused firing shot gun with fatal effect—Intention 
to commit murder—Offence. ii 

Where it is proved that the accused fired a shot 
gun atsuch a close range that it could not have had 
other tran a fatal eflect and itis indicative of the 
intenticn of the accused that after firing atone 
p2rson he reloaded the guu and fired another shot 
at another person, there is a clear indication of his 
intenticn to commit murder and the offence falls 
under s. 302 and not under s. 304, Penal Code. 


Death Reference against the decision: of 
the Additional Sessions Judge, Monghyr, 
dated October 9, 1931. 

Messrs. S.P. Varma and R. Chaudhury, 
for the Appellants. 

The Assistant Government Advocate, for 
the Crown. 


Courtney-Terrell, C. J.—In this case 
Rajendra Prasad Singh has been convicted 
by tke Additional Sessions Judge. of 
Monghyr unders. 302, Penal Code, of the 
murder of one Janardan Singh. Together 
with this appeal there have been heard 
the appeals of Bacha Prasad Singh, 
Jogendra Narain Singh, Ramcharan 
Singh; Haricharan Singh,Satyanarain Singh 
and Ciwarka Prasad Singh. These have 
been ound guilty under s. 302, read with 
s. 149, Penal Code and have been sentenced 
to transportation for life. Bacha Singh was 
further convicted under s. 148 and the 
remaining five under s, 147, Penal Code, 
but no separate sentences were passed, 
The occurrence which gave rise to these 
charges arose out of a quarrel between 
the party of the appellants who are Raj- 
puts anda party of Babhans_ of which the 
deceased man *Janardan Singh was a 
member, The appellants are all related. 
Bacha is aged about 50 years and is the 
uncle of Rajendra and Jogendra who are 
prothars. The other appellants are also 
related. to Bacha..The occurrence took 
place in village Borne in the Sadar Sub- 
division of Monghyr. There is there a 
bamboo grove which has been, among other 
things, the subject of continual disputes 
between the Babhans and the Rajputs, .but 
Isee no reason to differ from the finding 


w 
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of the learned Additional Sessions Judge 
npon the materials before him that in 
fact the parties are entitled to joint posses- 
rion of this grove. This however was not 
the view of the Babhans who were of the 
opinion that the party of the appellants 
had no right in the grove nor to cut 
bamboos. 

It is not necessary for the decision of 
this appealto gointo the merits of the 
claims of the respective parties to the 
grove. [After discussing the evidence as 
tothe occurrence the judgment proceeded], 
Mr. Verma on behalf of all the appellants 
has properly confined himself in so far as 
the case of Rajendra is concerned to the 
contention {hat the case is not one to 
which s. 302 is properly applicable, that 
any conviction should have been under 
s. 304, Penal Code 
urged that in view ofthe circumstances the 
case is not one to justify the infliction of 
the extreme penalty. As to the other 
appellants he has contended that while 
they might properly be convicted of rioting 
it is not a csse for the application of 
s. 302 read with s. 149, Penal Code. He 
has moreover altacked the evidence.as to 
the presence in the mob of the appellant 
Ramcharan. I am quite unable to see 
how a conviction, ` under s. 302, Penal 
Code, of Rajendra can possibly be avoided. 
The shotgun was fired at such close range 
that it could not have had other than a 
fatal effect and it’ is indicative of the 
jntention of Rajendra that after firing at 
Janardan he reloaded the gun which was 
single barrelled and fired another shot at 
Natho. On the other hand he is a young 
man, and arrived upon the scene just as 
the quarrel between Buku and Bacha was 
becoming acuié. He may well have thought 
that Janardan'’s lathi would descend upon 
the head of his, brother Jogendra and have 
discharged the gun in the heat of the 
moment. While these facts should not 
prevent a conviction for murder they are 
such as, in my opinion, should justify the 


court inflicting the lesser penalty of trans- ° 


portation for life. 

The participation ofthe other appellants 
must now be dealt with. ‘The gun was 
the property of Bacha and was kept in 
that man’s part of the Rajputs’ house. 
The second party of the Rajputs which 
arrived at the grove was called there by 
the sounds of the quarrel which had al- 
ready begun. Bacha, the uncle, was 
- already taking part in the dispute when 
they arrived and he, filled with rage 
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when Buku pushed aside the man who 
was culling bamboos, ordered the attack 
upon the Babhans notwithstanding the 
attempts by the constable and the chauki- 
dar to keep the parlies in a 1easonable 
frame of mind. It is probable that none 
of the Rajputs was fully aware of the 
fact that before leaving the house Rajen- 
dra had fetched out Bacha’s gun and 
some cartridges and it is clear that his 
behaviour in shooting Janardan took them 
all by surprise. There is not enough 
evidence to convict them of going toa riot 
in the company of a man whom they 
knew to be armed with a gun. On the 
other hand Bacha had a pharsa and as’ 
he went out some minutes earlier every’ 
one must have been aware that he wasso 
armed. I cansee no indication that the 
appellants banded themselves together 
with the common object to kill anyone nor 
does the evidence indicate that Janardan 
was killed in pursuance of the common 
object of the others. His death was the 
result ofthe isolated act of Rajendra. I 
consider that the learned Judge was 
wrong in convicting the appellanis other 
than Rajendra under s. 302 read with 
s. 149, Penal Code. On the other hand I 
am quite satisied that the appellants 
other than Rajendra and Bacha should be 
convicted under s.147, Penal Code and I 
would so convict them and sentence them 
to rigorous imprisonment for two years. 
The case of Bacha requires more severe 
treatment. Whileamember of the riotous 
assembly he was armed with a deadly 
weapon. Moreover his unreasonable be- 
haviour-was one of the principal causes 
of the occurrence. He should be convicted 
under s. 148, Penal Ccde, and sentenced 
10 rigorous imprisonment for ihree years. 
The case of Ramcharan gives me no diffi- 
culty. He was mentioned by the chaukidar 
who together with the constable went to 
lodge the first information and Natho also 
mentioned him. Neither the cahukidar 
nor Natho was ercssexamined to show 
ihat they had made any mistake about 
identifying Ramcharan. He should be 
convicted under s. 147, Penal Code and 
sentenced to two years’ rigorovs imprisons 
ment. 

Scroope, J.—I agree. 

N. Order accordingly. ` 
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CALCUTTA HIGH COURT. 
Government Civil Appeal No. 2 of 1933. 
August 10, 1933. 
LorT-WiILLIAMS AND HENDERSON, JJ. 
Tus SUPERINTENDENT and REM- 
EMBRANCER or LEGAL AFFAIRS, 
BENGAL - APPELLANT 
versus 
LUCHMI NARAYAN SARMAN AND 
ANOTHER —RESPONDENTS. 

Criminal Procedure Code (Act V of 18984, 8. 417— 
Order of acquittal passed by Special Magistrate under 
Bengal Act XII of 1982—Appeal by Local Govern- 
ment—Competency of. 

No appeal lies by the Local Government under 
s. 417, Criminal Procedure Code, against an order of 
acquittal passed bya Special Magistrate appointed 
under the provisions of Bengal Act XII of 1932. 


Messrs. N. R. Das Gupta, Joges -Chandra 
Sinha, Heramba Chandra Guha, Joy Gopal 
Ghose and Kamalesh Sen, for the Accused. 

Mr. Khundkar, Deputy Legal Rememb- 
rancer and Mr, Anil Chandra Rai Chowdhury, 
for the Crown. 


Henderson, J.—This isan appeal by the 
Local Government-under s. 417 of the Code 
of Criminal Procedure against an order of 
acquittal passed bya Spacial Magistrate 
appointed under the provisions of Act XII 
of 1932 of the Bengal Legislative Council, 
A preliminary objection has been taken to 
the effect that the appeal is incompetent. 

Mr. Khundkar has argued that the word- 
ing of s. 417 is sufficiently wide to cover the 
present case. It is quite clear that an 
accused person convicted by a Special 
Magistrate could have no appeal apart from 
the special provision. Section 4014 provides 
that no appeal shall lie, except as provided 
by the Code or by any other law for the time 
being in force. There are no Special 
Magistrates under the Code and there is no 
provision in Chap. VII for an appeal against 
the conviction by such a Magistrate, for 
example, it would not be possible to say 
whether such an appeal would lie to the 
District Magistrate, to the Courtof Session 
or tothiscourt. Mr. Khundkar has, there- 
fore, argued that while it is necessary to 
provide specifically for an appeal by an 
accused person, it is unnecessary to doso in 
the case of an appeal by the Local Govern- 
ment under s,417, because the section does 
soby its own terms. It is unnecessary for 
us to decide this point, because in our judg- 
ment the present case is concluded by s.5 of 
Act XXIV of 1932 passed by the Indian 
Legislature. 


On this point Mr. Khundker has attempted - 


40 argue that an acquittal is not an order or 
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sentence. In our opinion it would be 
impossible to uphold such a contention, but 
in any case the section goes on to say that no 
court shall have jurisdiction of any kind in 
respect of any proceedings of a’ Special 
-Magistrate, save as provided in the Local 
Act as supplemented by this Act. It is, 
therefore, clear that this appeal is incompet- 
entunder this section and we, therefore, 
dismiss it. 
Lort-Williams, J.—I agree. 


N. Appeal dismissed. - 


BOMBAY HIGH COURT. 
First Civil Appeal No. 229 of 1931. 
March 10, 1933. 

BAKER AND BaRLEE, Jd. ` 
ANNACHARYA SITARAMACHARYA 
JAHAGIRDAR —APPELLANT 
versus 
NARAYAN PANDURANG 

— RESPONDENT. i 

Civil Procedure Code (Act V of 1908), 0. XXI, T. 3, 
0. XXLI, r. 12,0. XXIII, r. 4—Execution— Adjusts 
ment of decree before confirmation of sale—Lecreex 
holder allowed io withdraw application with liberty ta 
apply for eonfirmation on default—Default to pay 
—Application for conjfirmation—Whether can, be 
granted—Death of decree-holder pending proceedings 
—Legal representatives, if can continue proceedings 
—0. XXIII, r. 4, tf applies to execution proceeds 
ings i 
th execution of his decree, the plaintiff attached 
and put up for sale certain property of the judg- 
ment debtor Before confirmation of the sale, the 
parties came to an arrangement by which the 
judgment-debtor agreed to pay the sùm due and in- 
terest in a specified time, and the court allowed 
the pleintiff to withdraw his application for ex- 
ecution with liberty to apply for confirmation of 
pale on default. On default of judgment-debtor to 
pay, plaintiff applied for confirmation of the “sale. 
The decree holder died during the pendency of 
representatives 


the proceedings and his legal 


applied to be impleaded: 

Held, that the effect of the order of court was 
to keep alive the execftion procéedings and that the 
plaintiff was entitled to proceed under his first 
application and get an order confirming , the sale. 
Mungul Pershad Dichit v. Grija Kant Lahiri (3), 
followed. [p. 775, col 1] 

Held, also, that it would be open to the repre» 
sentatives of the deceased decree-holder to continue 
the prozeedings from the point where they ter- 
minated at the date of agreement between ‘the 
deceased judgment-creditor and the deceased judg- 
ment-debter. Venkatachalam Chetti v. Ramaswamy 
Servai (8), followed. fp 776,col. 1] 

[Case law discussed. am 

Order XXIU, r.4, Civil Procedure Code, does 
not apply to execution proceedings, [p. 774, col. 2.] 


11k | 

First Civil Appeal from the decision of 
the First Class Subordinate Judge, Bija- 
pur, in Miscellaneous Suit No. 7 of 1931. 

Mr. R. A. Jahagirdar, for the Appel- 
lant. - 

Mr. A. G. Desai, for the Respondent. 

Baker, J.—This appeal involves two 
questions of law one of which is of some 
im portance. 

The plaintiff obtained a decree against 
the defendants and in execution of that 
decree certain property was attached and 
put up forsale. Before the sale was con- 
firmed the judgment-creditor and the 
judgment-debtors came to an arrange- 
ment and they made a joint application 
to the court by which they asked that 
defendant No. 1 having agreed to pay the 
whole of the decretal amount together 
with interest and costs on or before Decem- 
ber 29, 1930, the confirmation ofthe court 
sale which iook place on July 4; 1929, 
should be held over until December 29, 
- 1930, in case the defendants paid up that 
day. If the defendants did not pay, the 
sale should bé confirmed without further 
delay. The learned Subordinate Judge on 
this passed anorder, dated February 20, 
1930, which is set out in the judgment 
of the lower Court. The order is ag 
follows: — 

“Parties ssy that they have come to a compro- 
mise understanding in respect of the claim inthe 
darzhast, In pursuance of that understanding plaintiff 
chooses not to press for the further continuance 
of the darkhast. Jt is eaid’ that,defendant has 
figreed.to pay up theamount due within one year 
failing which the sale already made has to be 
confirmed without demur. On that understanding 
the’ darkhast is allowed to be withdrawn by the 
plaintiff decree-holder. lf defendant fails to’ pay 
up money as provided, plaintiff to be at liberty 
to apply for confirmation of the eale in pursuance 
of the compromise understanding, and the court 
will see to the order of the kind being passed 


‘later For the present the darkhast is allowed to be 
withdrawn.” 


: The judgment-debtor did not pay and 
therefore, the decree-holder applied to the 
court asking the court to take action con- 
-formably to the order passed on February 
20, 1930 and for confirthation of the sale. 
The opponents contended that the dar- 
khast having already been withdrawn the 
only remedy of the yudgment-creditor was 
to present a fresh darkhast: But that 
contention was overruled by the lower 
Court on the authority of certain cases 
which have been quoted and the applica- 
tion was the allowed. The order was: 
“Darkhast No. 535 of 1927 to'be sent to 
the Collector for further action.” The judg- 
-ment-debtor has appealed. a On ae 
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It has been contended that this applica- 
tion by the parties docs not amount to 
an adjustment, ihat it has not been re- 
corded and that the only order which the 
court had passed is for the withdrawal of 
There is, therefore, no dar- 
khast which can be proceeded with and 
the only remedy of the judgment-creditor 
is to present a fresh darkhast. Now if 
the application made by the parties and 
the order be read, it will be seen that 
the parties had arrived at an adjustment 
by which time was given to the judgment- 
debtor to pay, and if he did not pay, the 
sale which already had taken place was 
to be confirmed without hearing any objec- 
tion on his part. Order XXIII, r. 4, Civil 
Procedure Code, does not apply to execu- 
tion proceedings, but I see no reason,why 
this should not be regarded as an adjust- 
ment under O. XXI, r. 2, and as: no 
form is provided in which an adjustment 
should be recorded, the order which has 
been passed by the court on the applica- 
tion made by the parties would be a 
sufficient compliance-with the law. Un- 
fortunately the order is not so well ex- 
pressed asit might be. Ifit is read as a 
whole, it is quite clear that what the 
learned Subordinate Judge meant was that 
the whole darkhast should stand over until 
the payment was made by the judgment- 
debtor. After setting outthe terms agreed 
between the parties the order goes on to 
Bay :— ng 

“On that understanding the darkhast is allowed 
to be withdrawn by the plaintiff decree-holder. 
lf defendant fails to psy up money as provided, 
plaintiff to be at liberty to apply for confirmafion 
of the sale in pursuance of the compromiee under- 
standing and the court will see to the order of tha 
kind being passed Jater Forthe present the dar- 
khast is allowed to be withdrawn.” 

Now a darkhast cannot be withdrawn 
“for the present”. It must be either with- 
drawn altogether or not atall. Obviously 
what the learned Subordinate Judge meant 
was that the proceedings in the darkhast 
should be stayed and the matter keptin 
abeyance until the expiry of the period 
agreed upon between the parties and it 
is clear that it was not.contemplated that 
further proceedings had to be taken by 
instituting afresh darkhast. All that was 
necessary was that in the event of the 
terms agreed upon between the parties 
not, being fulfilled by the judgment-debtor 
the order of confirmation of the sale should 
follow immediately on the application by 
the decree-holder. It has been’ argued 
by ike leaned Advocate for the appellant 
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that he would have no case if the learned 
Subordinate Judge had said that the sale 
would be confirmed unless the judgment- 
debtor pays within the date mentioned in 
the application. There can be no doubtas 
to what the intention of the Subordinate 
Judge was, and because he has not ex- 
pressed himself so accurately as he might 
have done, that is no ground for holding 
thai the darkhast in which this applica- 
tion was made has ceased to exist and 
ordering the decree-holder to a file a fresh 
darkhast. The cases which have been 
quaed by the learned Subordinate Judge, 
Venkatrav Bapu v. Bijesing Vithal Singh 
(1), Chintaman Damodar Agshe v. Balshas- 
tri (2), Mungul Pershad Dichit v. Grija 


Kant Lahiri (3), Qamar-ud-Din Ahmad v. 


Jawahir Lal (4) and Mujib Ullah v. Umed 
Bibi (5), are not precisely similar in their 
circumstances. But they show that a fresh 
application is not necessiry under all the 
circumstances. Mungul Pershad Dichit 
v. Grija Kant Lahiri (3) which isa Privy 
Council case, lays down that: 

“Where a sale of attached property is stared 
by a court upon the application of the judgment- 
debtor, on condition of the attachment remaining 
in force, the subsequent striking off of such applica- 
tion. from the file of the court does not affect the 


rights of the decree-holder.” 
That wasa case in which the darkhast 
had been struck off and obviously the inten- 
. tion.of the learned Subordinate Judge who 
passed the order in thepresent case was to 
keep the darkhast in abeyance and to 
resume the proceedings from the point 
where they had been left off if the judg- 
ment-debtor failed to pay. So faras the 
first point is concerned, therefore, I have 
no: doubt that the view of the lower Court 
is correct. z 
_A second point, however, has arisen 
since the filing of this appeal, which has 
been argued at some length, and is of con- 
siderable importance. It may be said 
thai this point does not strictly arise on 
the judgment of the lower Court, but in 
the circumstances it is necessary for us 
to deal with it. The decree-holder died 
during the pendency of the appeal proceed- 
ings and although we are not in a posi- 
tion to know what has been done by his 
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heirs and as the papers are here very 
probably nothing has been done, it will be 
necessary for the heir or the legal repre- 
sentative of the decree-holder to proceed 
in the matter. The point taken. is that 
as O. XXI, r. 3, Civil Procedure Code, 
does rob apply to execution proceedings 
it ig not open to the heirs of the deceased 
decree-holder to have their names substitu- 
ted foz his and continue the . execution 
proceedings against the judgment-debtors. 
his is the view which has been expressed 
by Sir Dinshah Mulla in the 9th Edi- 
tion cf his Civil Procedure Code, in the 
note œ O. XXII, r. 12 and thas view is 
founded upon the decision of the Madras 
High Court in Palaniappa Chettiyar v, 
Valliamai Achi (6) and of the Allahabad 
High Court in Baij Nath v. lam Bharos ` 
(7). So far as the Allahabad High Court 
is conzerned all thai the judgment says 
is that.there is no rule of law which 
enables a legal representative of the de- 
ceased decree-holder to apply for mere 
substijution of names and that he must 
apply, whenever he does apply, for execu- 
tion af the decree under O. XXI, r. 16, 
of the Code of Civil Procedure. But at 
the same time the court held that neither 
the application sent by the deceased judg. 
dated January 23, 1925, 
nor the application dated April 28, 1925 
by his sons that they might bê. brought 


‘on the record was a “fresh application" 


within the meaning of s. 48 of the Code 
of Civil Procedure. Palaniappa Chet- 
tiyar v. Valliamai Achi (6) lays down that 
the legal representative of a decree-holder, 
who died during the pendency of an exe- 
cution petition filed by him, cannot be 
substituted in his place in the. execution 
petition and be allowed to continue it, 
The question must be decided by reference 
to the specific terms of the Code of Civil 
Procedure and not on the general princi- 
ple. It is hardly necessary to point out 
that the effect of this interpretation is to 
penalise the heirs of the deceased judg- 
ment-zreditor for what is not their fault. 
Some of the cases which have been quoted 
are cases in which the fresh application 
under O. XXI, r. 16, Civil Procedure: Code, 
was likely to be barred by limitation. In 
a cass like the present where execution 
proceedings have lasted a long time and 


had practically reached their termination 
(6) ¥8 Ind. Cas 627, 50 M 1: 5I M L J 745; 
(1926) M W N 981; A IR 1927 Mad. 184 25 L W 


354. 
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it would be a great hardship if they had 
to. be commenced de novo by a fresh ap- 
plication.and if the heir of the deceased 
judgment-creditor could not apply to be 
placed on the record to continue the pro- 
ceedings from the point where they stood 
at the death of the judgment-creditor. 
The matter, however, has been reconsi- 
dered by a Full Bench of the Madras 
High Court in a recent case of Venkata- 
chalam Chetti v. Ramaswamy Servai (8). 
The whole of the case law there has been 
reviewed exhaustively andit has been held 
that the legal representative of a deceas- 
ed decree holder who died during the 
pendency of an execution petition filed by 
him could be substituted in his place in 
the- execution petition and be allowed io 
continue it, and the case of Palaniappa 
Chettiar v. Valliamai Ach. (6), has been 
overruled. It would appear that the ge- 
neral principle in this court has been to 
allow the heir of the deceased judgment- 
creditor or the judgment-debtor to be 
brought on the record. There is no ruling 
of 'this' court since the introduction of the 
new Civil Procedure Code. The latest case 
on the point is Purushottam v. Rajbai (9), 
which is under the old Code and it has 
been argued by the learned Advocate for 
the appellant ihat the introduction of 
r.12 of O. XXII appearing for the first time 
in the new Code renders those Bombay 
decisions no longer valid. However that 
may be, it is not necessary for meio re- 
peat the arguments, which have been set 
out at very great length in Venkatachalam 
Chetti v. Ramaswamy Servai (8), but I 
may say with respect that I -agree with 
the view which has been taken by the Full 
-Bench that-the legal representative of a 
deceased decree-holder who died during 
the pendency of an execution petition could 
be-substituted in his place and be allow- 
ed to continue the proceedings, Therefore, 
it would: be open to the representative of 
ihe deceased decree-holder in this case 
to continue the proceedings from the point 
where they terminated at*the date of agree- 
ment between the deceased judgment-credit- 
or and the deceased judgment-debtor. The 
form:of the order made by the lower Court 
is not so well expressed as it might be. 
But there can be no doubt as to what 
the intention of ihe court was regarding 
the case. There is ‘no reason why the 
(8) 135 Ind Cas. 561; 55 M 352: 31 L W 866. 
(1931) MW N 1209: AIR 1932 Mad. 73; 62 M LJE 
Ind Rul. (1932) Mad 145 (F B). ; 
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proceedings should commence de novo in- 
stead of going on from the point at which 
they were suspended by virtue of the ar- 
rangement between the parties. 

The decree of the lower Court will, there. 
fore, be confirmed, and the appeal dismis- 
sed with costs. 

Barlee, J.—I agree on both points. Tha 
plaintiff obtained a decree against the 
defendant and in execution had his house 
put for sale and the sale was actually 
effected. The defendant then objected. to 
it under O. XXI, r. 90. The parties came 
to terms and it was agreed between them 
that the plaintiff should give the defen- 
dant time to pay the debt and that the 
defendant should give up his objection 
to the validity of the sale. This agree- 
ment was embodied in a joint application 
to the court and the proceedings for the 
time came to an end. The defendant 
failed to carry out the agreement, ihe 
plaintiff was then at liberty to apply for 
confirmation of the sale and the defend- 
ant was not at liberty to raise any objec- 
tion to the validity of the sale. The only 
difficulty arises out of the inartistic wor- 
ding of the final order of the learned 
Subordinate Judge. He has written, “For 
the present the darkhast is allowed to be 


. withdrawn”. What he must have meant 


was that the execution of the darkhast 
was postponed, The objection, made by 
the defendant that the darkhast having 
been withdrawn cannot be re-opened has, 
therefore, no force. 

A second question arises owing tothe death 
of the judgment-creditor (plaintiff) after ihe 
decision of the learned Subordinate Judge. 
It is argued on behalf of the judgment- 
debtor (defendant) that his legal rep esen- 
tative cannot now be brought on the record 
and that the only course open to him is 
to file a fresh darkhast. That -is the 
view taken by the Madras High Court 
in the case of Palaniappa Chettiar v. 
Valliamai Achi (6). But a contrary and 
a more liberal view has been taken by 
a Full Bench of the same Court in Ven- 
katachalam Chetti v. Ramasawamy Servai 
(8). I agree with my learned brother 
that when there is a choice between two 
interpretations of a rule of procedure the 
more beneficial interpretation must be 
adopted, especially when the adoption of 
the other might lead in many cases to 
great injustice. Of course were there 
definite prohibition in the Ccde the ques- 
tion of juslice or injustice would be ir- 
relevant. But there is no definite prohibi- 
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tion. It is merely a question of interpre- 
tation, and we are, therefore, justified in 
adopting the Full Bench decision of the 
Madras High Courtin Venkatachalam Chetti 
v. Ramaswamy Servai (8). 


N. appeal dismissed. 
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October 3, 1932. 
Aston, A.J. O. 
RATANCHAND. REWACHAND 
BUGTANI—F.aintirF 
Versus 
ANANDBAT AND OTHERS —DEFENDANTS. , 

Civil Procedure Code (Act V of 1908), s. 11—Con- 
sent decree~Res judicata, doctrine of, if applies— 
Suit to set aside consent decree on ground of fraud— 
Court-fee payable—Limitation for suit— Limitation 
Act (IX of 1908), Sch. I, Art, 95—Hindu Law—Marriage 
between members of Arya Samaj and Brahmo Samaj 
—Validity of—Kayasthas—Epithet ‘Das’ used by 
ancestor Whether sufficient to show Sudra origin. 

The doctrine of res judicata does . not apply to 
consent decrees, The matters which form the subject 
of a consent decree cannot ba said to have been 
finally decided after the parties are heard. A judg- 
ment by consent acts as an estoppel, but a consent 
decree can be set aside on any ground which would 
invalidate an agreement and the correct procedure is 
to file a separate suit. A suit to set aside a con- 
sent’ decree on the ground of fraudis governed by 
Art 95, Limitation Act. [p.779, col 1,j 4 

Where a suit is filed to set aside a consent decree 
in a partition suit, a prayer for partition or posses- 
Bion 18 ùnnecessary and it is: enough if court-fes 
ban gme aside the decree `alone is paii. [p. 778, 
‘col 2. Meee Ge r 
- As neither Brahmo. Samajists nor Arya Samajists 
observe or recognize caste, a marriage between 
menbers of the two is valid. |p. 780, col 1.] 

- A Kayastha cannot be'said to belong to a Sudra 
family. on’ the ground that at sometime or other his 
ancestors chose to call themselves by the epithet 
"Das". , libid | É 
. Messrs. G, A. Kikla, Isardas Podharam 
Kundanmal Dayaram and Chabaldas Rochi- 
ram, forthe Defendants. : 

~ Judgment.—This isa suit filed by the 
plaintif? for a declaration that the. marriage 
between his father Seth Rewachand and 
defendant No. 1 Anandbai was invalid, 
for setting aside the final decree in Suit 
No. 455 of 1919 and the decree in Suit 
No. 383 of 1920 and for an injunction ies- 
training the defendant from executing the 
decrees in Suits Nos. 455 of 1919 and 383 
of 1920. The grounds on which the various 
reliefs are sought are briefly that the. mar- 
riage of Seth Rewachand, who was ‘twice- 
born’ and of Anandbai, who was a “Sudra” 
was invalid, that Anandbai’s father belong- 
ed to a-Sat-Gopi (Sudra): alias Kayastha 
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family, and Anandbai fraudulently con 
cealed the fact, that by renson of her 
fraudulent concealment the marriage was 
invalid and that py reason of a mistake 
astothe caste of defendant No.1, the 
plaintif was a party to the two consent 
decrees, which by 1eason of the mistake 
were mull and void. mi 

It nay be desirable to mention a few 
dates. In 1878 plaintiffsfather married a 
lady of hisown caste named Gangabai. 
In 1882 the plaintiff was born and in 1891 
his thread ceremony was performed. In 
1893 defendant No. 3 was born and in 
1905 the thread ceremony“ of defendant 
No. 3 was performed. In the same year 
plaintiff's mother Gangabai died. In 
1906 plaintiff's father wished to marry 
again and inquiries were made abvouta 
lady who wasliving at Badanpore. Seth 
‘Rewachand was the President of a local 
Arya Samaj, and defendant No. 1 and her 
father belonged to the Brahmo Samaj. 
In 1909 the father of defendant No. 1 
died and defendant No. 1 came with her 
people toKarachi. In thesame year Seth 
Rewachand and defendant No. 1 were 
married. In 1910 defendant No. 2 was 
born. In 1919 plaintiff's father, plaintiff 
and defendan‘s Nos. 2 and 3 filed Suit 
No. 455 of 1919 for partition ‘and sepégrate 
share -of 
joint family property. ‘The suit was against 
the o:ker co-parceners, viz ,Hemandas, defer- 
dant No. 4,and the five sons of Metharam, 
riz, Tejanmal and defendants Nos. 9 (a), 
(b), (c), (d); defendants Nos. 95 (e), (f) and 
(g) were pfiterwards joined as the Trustees 
of Tejanmal and Rukmanibai, defendant 
No. 5 (h), was afterwards joined as, the 
widow of Tejanmal. In December, 1919, 
Seth Rewachand died.. In February, 1920, 


- plaintiff and his brother, defendant No. :3 


filed Suit No. 383 of 1920 against defend- 
ants Nos. 1 and 2 for a declaration that 
they were exclusive owners of the . Clifton 
property. In August, 1920, Suit No. 455 of 
1919 and SuitNo. 383 of 1920 were both 
compromised afid consent decrees .were 
passed. After the preliminary decrees were 
passed, Mr. Kikla and Mr. Khanchand were 
appointed Commissioners to partition the 
estate. pei : t 

The parties agreed that the properties 
should be auctioned amongst the parties, 


, The plaintiff Mr. Bugtani began to purchase 


propecties at the auction from the end of 
1921 and beginning of 1922. The values 
in the land market were then very. high, 
but they afterwards declined and have 


“778 
since gone down nearly60 per cent. Up 
to the dateof the final decree the total 
price of the immovable properties pur- 
chased by the plaintiff, and Kundanmal 
was Rs. 2,683,335 and under the final decree 
the plaintiff and Kundanmal had to pay 
:to the other parties Rs. 1,04,000 odd and 
interest. Mr. Sachanand had to pay about 
“Rs. 8,000 and interest. He paid the whole 
amount after selling one or two properties. 
Under the final decree it was provided 
that a party who brought property in 
-excess of his share took it subject to a 
: lien forthe payment of the excess. 


In August, 1923, it was agreed that each 
party should get possession of the pro- 
pertiés which he had purchased. Mr. 
Kikla has deposed to the fact that plaintiff 
thereupon sold four or five properties and 
realized Rs. 25,000 which he appropriated 
inspite of the lien. A complaint was 
made to the court and on Ocober 7, 1931, 
a consent order was passed in Suit No. 455 
of 1919. Mr. Kikla complained of a breach 
of the’ consent order and my brother 
‘Rupchand, A, J. C., ordered a writ of 
possession, The plaintiff had to-hand over 
21 properties buta third party alleged 
‘that he had purchased’ one of them. He 
‘produced a sale deed and claimed adverse 
possession, — > l 

The Commissioners got possession of 
.20 properties, The plaintiff had purchased 
these properties for Rs. 1,88,470. Their 
present. value according to Mr. Kikla is 


‘about Rs. 77,350. The plaintiff now has 


-the- residential property and one or two 
plots in the Lyari Quarter. worth about 


+ Bes, 1,500 or Rs. 2,000. He bought the resi- 


dential house for Rs. 45,000. It is now 
worth about. Rs. .20,000. The properties 
handed to the Commissioners and the resi- 
-dential house will not fetch Rs. 1,04,000 
„which the plaintiff and Kundanmal have 
:to.pay. The properties of Sachoo, defend- 
ant No. 2 will also havetobesold, for a 
lien was created on his properties also 
for money owned by Bis branch of the 
family. The bidding of plaintiff and Mr. 
Kundanmal, coupled with the subsequent 
fall. in land values, has thus resulted in 
plaintiff, defendant No. 3 and defendant 
No. 2 standing to losetheir entire share of 
the family property. a ` 

Plaintiff's case is that in January, 1930, 
he was engaged by a sweeper in divorce 
proceedings. `The sweeper told him he was 
a .“Kyastha.” The plaintiff studied the 
law relating to “Kyasthas” and came across 
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Bhagwan Koer v. Jogendra Chandra (1). 
Hethereby learnt ihat the surname “Das” 
was the surnameofa Sudra. The suiname 
ofhis father-in-law was “Das.” So he 
was a Sudra Hence the consent decrees 
according iothe plaintiff were void: the 
final decrees and the consent decrees should 
be set aside and since the decrees cannot 
be split, the court will have to proceed 
with suits Nos. 455 of 1919 and 383 of 1920 
and pass preliminary decrees de nova for 
the partition of the properties. In other’ 
words, the fraud alleged to have been 
practised by defendantNo. 1 will have 
its advantage for the plaintiff and Kundan- 
mal, instead of being deprived of all share 
in ancestral property, willhave their un- 
fortunate bids set aside and they will 
enjoy the fruits of a fresh partition. 
[1 he learned Judge stated the issues and 
findings thereon and proceeded. | 
Issue No. 1—Is the -plaint sufficiently 

stamped? The plaintiff has paid a court- 
fee stamp of Rs. 15 for the declaration, 


.Rs.15 for setting aside the decree in Suit 


No. 455 of 1919, Rs.15 for setting aside-the 
deciee in Suit No. 383 of 1920 and 10. 
annas for the injunction which he valued 
at Rs.5. My attention has been drawn 
to Art. 17, Sch. 2, Court Fees Amendment 
Act, IIT of 1919, The court-fee paid appears 
tome correct.: It is contended that the 
plaintiff should have prayed for pos- 
session of the properties. But ashe is suing 
forthe setting aside of the consent decrees 
and the final decree it would I, think, follow 
that a prayer for partition or for posses- 
sion would be unnecessary. Suits Nos, 455 
of 1919 and 383 of 1920 would continue. 
The stamp for seiting aside decrees when 
the property exceeds Rs. 500 in value isa 
fixed fee of Rs. 15. 

Issue No, 2.—Is the suit -maintainable as 
framed? Iam of opinion that the same 
reasoning also applies to issue No. 2. 
The suit appears to me maintainable. 

Issue No. 3.—Is the suit barred by limita- 
tion? The plaintiff has rot stated the date 
in January, 1930, when he made his alleged 
discovery about thecaste of defendant No.1. 
Under Art. 96, limitation would not expire 
in the case when there wesa mistake until 
three yearsfromthedate when the mistake 
became known:see Art. 96.Articte 9F,however, 
applies toacase like the present in which 
fraud is alleged and limitation is also three 
years fromthe dateof the discovery of 
the fraud. The suit appears to me within 
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time, since the defence on whom the bur- 
den of this issue lies have not established 
their contention. 

Issues Nos. Land 5.—The doctrine of res 
judicata does not appear to me to be ap- 
plicable to consent decrees: see Mulla, 
Edn. 9, p. 74. The matters which form 
the subject of a consent decree cannot be 
said to have been finally decided after 
the parties are heard. A judgment by 
consent no doubt, acts as an estoppel, but 
a consent, decree can be set aside on any 
ground which would invalidate an agree- 
ment and the correct procedureis that 
which has been adopted inthis case, viz. 
to file aseparate suit: see Mulla, Edn. 9 
p. 292. 

Issue No.6 -Was Rewachand a twice 
born? There appears tome no reason for 
doubting the plaintiff's allegation that 
his father was a “twice-born’. Plaintiff 
has produced his horoscope in which he 
is referred toas “Varma.” He has men- 
tioned the dates when his thread cere- 
mony and thatof his brother were per- 
formed. He admits no doubt that his 
family has done moneylending business 
for some time, but this would not have the 
effect.of putting the family out of the 
regenerate castes At the-most it would 
convert the “Kshatries” into “Vaishyas”. 

Issué No. 7.—Is defendant No. 1 a Sudra 
by birth? Thisisihe main issue in the 
suit. Plaintiff in his plaint has based his 
contention that defendant No. lisa ‘Sudra” 
on the ground that her family on her 
father's side isa “Sat Gopi’, (Sudra) alias 
“Kayastha” family. He further contends 
that she is proved to bea Sudra because 
her father's surname is “Das.” Ram Lall 
Shookool v. Akoy Charan (2), is chiefly relied 
„on and so too Professor Apte’s Dictionary, 
p 260. The plaintiff further relies on 
the fact that Sharma, Varma, Gupta and 
Das are the surnames ofthe four’ castes, 
viz., Brahmins, Kshatries Vaishyas and 
Sudras. No evidence has been called to 
prove that the family of defendant No.1 
is a “Gat-Gopi Sudra” alias “Kayastha" 
family. The plaintiff contended that the 
family was a “Kayastha” family of Bengal, 
but he called no evidençe, in support of 
the contention. The letter Ex. 22 shows 
that defendant's family was living at “Gaya’ 
at ihe time of the correspondence. Anand- 
maya, defendant No. 1, deposed to the 
fact that her native place was Bharatpur 
and that her family being: “Brahmoos” did 
not observe caste. Even if plaintiff had 

(2 TOWNER 
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established his contention that the family 
of defendant No. 1 were Kayasthas cf Bengal 
it would not in my opinion have followed 
from this, that they.were Sudras. In this con- 
nection I cannot do better than quote two 
passages from the judgment of Jwala 
Prasad. J., in Ishwart Prasad v. Hari 


. Prasad Lal (2): 


“Some recent decisionsof the Calcutta High Gi. 
have held that sofsr as the provines of Beige 
concerned the Kayasthis are Sudras: Asita 
Mohan Ghose Mullick v. Nirode Mohan Ghose 35 
Ind. Cas. 127 (4), Bishwanath Das Ghose v. 
Sarosibala Dasi (5) and Bhole Nath Mitter 
v. Emperor (8). The last two cases have gone 
so far as to legalize intermarriages between Kayasthas 
and Tantis, Domes in Bengal, on the ground that both 
of them are sub-castes of Sudras. The matter was 
neither inquired into nor discussed: It was baken as 
settled and the only authority relied upon -is the 
aforesaid passage in the Vyavastha Darpana referred 
toabove The first of these cases, Asita Mohan Ghose 
Mullick v, Nirode Mohan Ghose Mullick (4) went to 
the Privy Council, and in Asita Mohan Ghose v. Nirode 


- Mohan Ray Ghose Moulik (7) their lordships of the 


Judicial Committee refueed to give assent to the 
decision that the Bengali Kayasthas are Sudrag and 
left the question open in the following words: 

‘One contention was as to the rights of succession of 

the persens who were by caste Bengali Kayasthas. It 
has been found not on evidence, but following some 
decisions of the High Oourt at Calcutta, that Bengali 
Kayasthas.are Sudras Their Lordships do not think 
it necessary to decide whether cr not Bengali 
Kayasthas are Sudras, or to decide as tothe con- 
struction ofa text of the Dattaka Chandrika which has 
been referred to by the courts below as applicable to 
the Bergali Kayasthas. Their Lordships are of 
opinion shat'ths rights of the parties depend ton the 
construction of the agreement upon which Kumar 
Narendra Ohandra Roy gave his son Sailendra Mohan 
Ghosh to Radha Mohan Ghosh in adoption" ’ 
- The decision referred to in the passage quoted 
above asthe basis of the view of the Oulcutta High 
Court is that given in the case of Raj Kumar Lal v. 
Biseshwar Dayal(8) The Privy Council decision does 
not seem to have been reférred to in the subsequent, 
decisions of that court Thus the Calcutta High 
Oourt decisions as to the Bengali or Bihari Kayasthas 
being Sudras ara inconclusive and the matter has 
been expressly left open by their Lordships of the 
Judicial Committee " ` 

Similarly at p. 148* he observes: 

“The view taken in the “Vyavastha Darpana” or in 
the Calcuttadecision based upon it has not been 
accepted by Hindu lawyers of eminence and authority 
Referring to the recent decisions of the Calcutta High 
Court, Golap OhandraSastri in his book on Hindu 
Law (1924), at p. l43says that“ithas come as a 
surprise to the Hiadu community.” Sarvadhikari in 
his book “the Principles of Hindu Law of Inheritance’ 

(3) 106 Ind. Cas 620: A IR 19:7 Pat, 143 at p 
147; 8PLT3; 6 Pat 506; LL T40 Pat. 55. 

(0 35 Ind Gas. 127; 20 C W N 991. 

(4) C6 Ind. Cas 590; A IR 1921 . Cal. 48; 25 : 
e3348 (8) A 5 j i ei N 

6) SI Ind. Cas 703; A IR 1924 Cal. 616: 
Woe ai O18: 25 Cr LJ9:7 aa 

(7) AIR 1920 PO 129; 47 1A 140; 20 W N7791- 
(1920) M W N 511: 12 L W 558; 28M LT 399 (P O) 

(8) 10 O 688; 8 Ind. Jur. 621. voli 

*Page of A. 1. R. 1927 : at —| Ed.] 
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(1923), at p. 835, says that “the decision is not 
correct and that it has given arude shock to the 
whole Kayastha community in Bengal.” Similar is the 
view of Jogendro Chandra Ghose in his hook, “The 
Principles of Hindu Law” (19.7), ab p. 1006. These 
lawyers have not accepted the view that the 
Kayasthas who were admittedly Keshatriyas have 
become Sudras, nur the view that their giving up the 
sacred thread or assuming the epithet of “Das” even if 
this isa fact would cause degradation” — : 

It appears to me a fortiori that the 
plaintiff has failed to establish that defend- 
ant No.1 belonged to a “Sudra” family 
because at some time or another either her 
father or his ancestor or ancestors chose to 
call themselves by the epithet “Das.” 

Issue No. 8.—In view of my finding on issue 
No. 7, this issue does not arise butin case I 
am wrong I will record a finding on this issue 
also,’ It appears to me that since Seth 
-Rewachand was President of the Arya Samaj 
and defendant's father Mr. Ram Lal Das 
was President ,of the Brahmo Samaj neither 


of which ‘observe nor recognize caste, the: 


‘marriage between Seth Kewachand and 
defendant No. 1 would be valid even if she. 
had originally been descended from a Sudra 
family. No fraudonthe part of defendant 
No. lwas even suggested in the original 
plaint, Defendant No.1 was not cross- 
@xamined as regards her alleged fraud and 
no fraud on her part seems to me est- 
ablished. ; 
% % _¥ 

` Issue No. 12—To what relief, if any is 
plaintiff entitled and if so against whom? I 
am of opinion that on my findings, plaintiff is 
not entitled to any relief. But apart from 
‘the facts already mentioned the plaintiff's 
suit in my opinion is-wanting in bona fides. 
The relief which he is really seeking is not 
relief from the consequences of a fraud but 
yelief from consequences of his own bids at 
the auction of family property. Defendant 
No. 2's property, as has been deposed to by 
the Commissioner, Mr. Kikla, will have to be 
sold, in any event, because a lien was created 
on the property for the indebtedness of the 
branch to which he belonged. Then the 
plaintiff's conduct- also appears to me to 
éreate a considerable doubt as to his bona 
fides. According to plaintiff he became 
‘aware in January, 1930, that his father’s wife 
was a Sudra. He, therefore, filed a suit 
basing his cause of action on the sole ground 
that he was mistaken as to the caste of his 
father’s wife when he entered into the consent 
decrees. It was not until September, 1930, 
that he alleged for the first time in his plead- 
ings that defendant No.1 was guilty of 
fraud, and when defendant No.1 went into 
the witness box although his causeof action. 
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was supposed to be based upon an alleged 
fraud on her part, defendant No. 1 was nci 
cross-examined on the question of freud. 
Then again, when opening, plaintiff observed 
on July 3, 1931: ii 

“I seek no relief against defendant No 4 or 
defendants Nos, 5 (a), (b), (c), (d), (e), (f) (p) and ih). T 
don'battack the charities. Paragraph 4 of the decrea 
in Suit No 455 is the only para. with which we ars 
concerne?,” 

But in his closing address he pressed the 
necessity of fresh preliminary decrees being 
passed and the impossibility of splitting the 
decrees. (After referring io other issues, 
the learned Judge dismissed the suit and 


discharged the injunction). 


N. Suit dismissed. | 


sa mamane 


“BOMBAY HIGH COURT. 
First-Civil Appeal No. 555 of 1927. 
February 2, 1933. 


i RANGNEKAR AND BROOMFIELD, JJ. 


LINGANGOUDA GURANGOUDA 
HIREGAUDAR - APPELLANT 
Versus < 
SANGANGOUDA BAPUGOUDA 
HIREGAUDAR AND OTHERS — RESPONDENTS. 


Hindu Law—Joint family—Partition— One mem-. 
ber in separate and exclusive possession of portion of 
property for over twelve years—Suit for partition af 
that portion by other members —Maintainability .of— 
Limitation Act (IX of 1908), Sch. I, Art 127. 

Where amember ofa joint Hindu family is, in 
separate and exclusive possession of a part of tha: 
proparty for more than twelve years, the other 
members cannot eue for partition of that part of tha 
property, their claim being barred by Art. 127, 
Limitation Act. The mere fact that some other 
property belonging to the joint family is still undi- 
vided or the fact that the other members are not 
excluded from their share in other joint property, 
does not save their claim. Vishnu Ramchandra v.. 
Ganesk (10), followed, Kumarappa Chettiar v, Sami- 
natha Chettiar (12), not followed. [p. 785, col, 
“Shere can be no exclusion ifthe separate posses- 
sion of one person is consistent with a recognition 
of the right of another toclaimashare therein “[p. 
784, col. 2) a 

Per Rangnekar, J.—There is a clear distinction 
between mere possession and enjoyment of joint family’ 
property by one member of the joint family and an 
active denial of title by him ofany other member 
of tha family oran exclusion by him of the other. 
Ordinarily, tne possession of one member ofa joint 
family is on behalf of and for the benefit ofali the 
members of the family, and a joint family may con- 
tinue in a state of co-parcenary. for as long aa they 
please, even if, either by arrangement or owing to 
axtransous circumstances, such as residence in difer- 
ent placea or situation ofthe properties in diferent 
localities or places, the members are in possession 
of separate properties. But when a member in 
separate possession of a property goes a step further 
and denies the titls of another member of a joins 
family to enjoy or to participate in the profits of 
that property which he is holding separately, then it 
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would be an ouster or exc!usion of the other from 
such property and time would begin to run even if 
the cave is that the latter isin possession of other 
joint family property or evenif there is some other 


- property which is admittedly joint. [p. 789, col, 2 


Per Broomfield, J.—A joint owner cannot be sai 

to be excluded from the joint estate if he has had 
such possession or enjoyment of part of the property 
as implies or is consistent with a recognition of his 
Joint ownership of the estate as a whole. [p. 786, 
col 1, 
The proposition that possession of any part of the 
joint property, however small, by a member of the 
family is necessarily enough to preserve hisright to 
share in the other properties though he has in: fact 
been excluded from them isnot correct. [ibid.] 


[Caso law discussed ] 

First Civil Appeal from the decision of 
the Joint First Class Subordinate Judge at 
Dharwar, in Civil Suit .No. 596 of 1923. 

Messrs. D. A. Tuljapurkar and G. R. 
Madbhavi,for the Appellant. 4 

Messrs. A. G. Desai and K.J. Kale, for 
the Respondents, 


Broomfield, J.—This is an appeal in 
forma pauperis from a deerée of the Joint 
First Class Subordinate Judge of Dharwar 
dismissing the plaintiff's suit for partition 
and possession of a half-share in property 
alleged: to be joint family property of 
plaintiff and defendants. 

The relationship of the parties was a 
matter of contest in the trial Court, the 
defendants alleging that the plaintiff is 
not even their, kinsman. But it has been 
held (and is not now disputed) that the 
parties are bhaubands descended from a 
common ancestor, ‘Venkanagawda, the 
defendants through his first wife and the 
plaintiff through his second wife. There 
is a genealogical table given in the judg- 
ment of the trial Court.. 

‘The property in suit is valuable, con- 
sisting of patilki watan in two villages, 
Arshanagodi and Benkankop, the kulkarni 
watan in Benkankop and-other lands in 
those ‘and two other villages. The total 
area is roughly 1,000 acres producing an 
income -of over Rs. 8,000 a year. The 
plaintiff isin possession and enjoyment of 
two fields Survey Nos. 46 and 78-2 which 
form, or once formed, part of the patilki 
watan of Arshanagodi. The area of these 
is one and half mars which is about 32 
acres. Theincome is about Rs, 200. This 
land has admittedly been in the possession 
of the plaintiff's branch from. the time of 
his grandfather, Marigavda, who died in 
1844 or soon after. In what capacity or 
by what right Marigavda acquired it is 
one of the matters in dispute. The plaint- 
ifs case is ‘that .the land was’ given ‘to 
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Marigavda for maintenance (potgi) and 
that another one and a half mars were 
given as.potgi to Marigavda’s brother's m 

e 
latter died without issue and his land 
apparenily reverted to the defendants. 
But Marigavda’s two fields have remained 
in possession of his descendants to this 
day, not according tothe plaintiff, as their 
separate property, but as potgi lands 
enjoyed by them as members of the joint 
family. The defendants’ case, on the 
other hand, was that Marigavda and his 
descendants were merely tenants of*the 
two fields. | 

It was alleged in the written statement 
that Marigavda became divided from the 
main branch of the family 140 or 130 years 
before this sui, was filed in 1923, which 
would mean, if ‘that estimate could be 
taken strictly, about 1770 or 1780. It was 
also alleged that the suit properties were 
acquired after Marigavda ceased tobe a 
member of the joint family. The finding of 
the trial Court is that there was ‘a separa- 
tion some time between 1823 and 1843; 
that the Arshanagodi watan belonged to 
the family at that time and that Marigavda 
and his brother's son, as representing the 
branch descended from Venkanagavda’s 
second wife, got three mars of the watan 
land as their share of the estate then 
existing. The Judge has rejected both the 
plaintiff's contention that theland is given 
as potgi and the defendants’ contention that 
it was a case of ordinary tenancy. Mr. 
Tuljapurkar, who appears forthe appellant; 
has argued that, in so finding, the Judge 
has made out anew case. He also com- 
plains thatthe finding that there was a 
division before 1843, in which the three 
mars came tothe share of the descendants’ 
of the Venkatgavda’s second wife, is mainly 
based on a certain jamabandi-chithi of 
1844, Ex. 164, which he says, has been 
misunderstood, But in a case in which 
we are concerned with such ancient history, 
the pleadings shoyld not be construed too 
strictly. None of the parties can have any 
personal knowledge. If the evidence shows 
that there was a separation in interest, 
though at atime later than the defendants 
alleged and that some of the suit pro- 
erties were affected by it, in my opinion 
the court isnot debarred from so finding. 
This document, Ex. 164, purports to be 
an extract from a jamabandi-chitht 
prepared in 1844 in connection with the 
Arshanagodi watun. The contents of ‘it 
are correctly set out in para. 57 of the 
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trial Court’s judgment :— 

“Ib mentions two bans or main sharers. Karabasa- 
nagavda is ore of the sharers while kayavva 
Gaudasaui is shown as another sharer. The share 
of Karsbasangavda's brarcheis shown as five annas 
four piés whilesthat of Kayavva is shown as ten 
annas eight pieš., The sub-sharers in Karabas- 
angavda's branch are shown as Ramangavda, two 
annas eight pies, and Marigavda, two annas eight 
pies The history of the wutan is then given. It 
mentions that Rayavva a woman of a different 
catse, was the owner of the whole watan first; 
that the ancestors of Karabasanagavda purchased 
one-third share of this watan from Rayavva during 
the reign of the Peshwas; that Rayavva, while in 
possession of the remainiug portion, ran away from 
the village in Peshwa’s time; that Karabasanagavda's 
ancestors were ia possession of that portion since 
then, and that the watan is, therefore, entered in 
their names ” 


Tt should be mentioned thas Karabas- 
angavda and Ramangavda referred to 
here belonged to the defendants’ branch 
of the family, being the grandsons of Ven- 
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kanagavda by his first wife, while 
Marigavda, as already stated, was ihe 
plaintiff's grandfather. The conclusions 


which the learned Judge based upon this 
document are set ovut in para. 58. He 
says that Marigavda cannot have been 
joint with the defendants’ branch, because, 
if so, he would not have been shown as 
9, sub-sharer in the watan. That appears 
to be correct. Prima facie the apportion- 
ment ‘of these separate shares is inconsis- 
tent withthe plaintiff's theory that the 
two branches formed one joint family. 
[he learned Judge also infers that Mari- 
gavda must have already taken his share 
in the family property and suggests that 
the reason why he was content with a 
half sharein one-third of the watan was 
that the title to the remainder, i. e, two- 
thirds standing in Rayavva’s name was 
uncertain when he separated. This is 
more disputable. Exhibit 164 is an iso- 
lated document and we have probably 
not sufficient materials for determining its 
full significance. We do not know that there 
was any uncertainty as to the title to 
Rayavva’s two-thirds. We do not know 
for certain thatthe family at that time 
possessed no other property besides this 
watan. 


The lower Court's finding, however, is 
not based solely or even principally upon 
this document. It appears that, after the 
. deathof Venkapgavda, the khata of the 
patiki.lands stood in the name of Bharama- 
.gavda, one of his sons by his first wife, 
and after Bharamagavda’s death, about 
-1808, the name -ofhis brother Mallangavda 
was entered. Mallangavda died, in 18491 
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and there was no heirship inquiry under 
Regulation XVI of 1827, in which the 
plaintiff's grandfather Marigavda and 
the la‘ter’s nephew Venkangavda asserted 
a claim to be members of the family 
entitled to share in the watan, a claim ' 
which was denied by the members of the. 
elder branch. The result of the inquiry - 
was that Bapugavda, the eldest son of 
Bharamagavda, was entered as khatedar. 


He died in the same year 1843 
and, there was another heirship in- 
quiry in which apparently Marigavda 
and his nephew made no claim. 


Bapugavda’s brother, Karabasanagavda was 
entered as khatedar. He lived until 1892 
and was succeeded by his son Shivangavda 
who, however, died in 1893. In 1894 de- 
fendant No. 1 in this suit obtained a cert- 
ficate of heirship as the adopted son. of 
Shivangavda. There were formal Court 
proceedings with a proclamation and public 
notices. The plaintiff did not appear to 
oppose or make any claim, though he was 
then forty-four years old, having been born 
in 1850. In1904an inquiry was held in 
connection with the introduction of the 
Record of Rights. The plaintiff claimed 
to be entitled to Survey Nos, 46 and 78-2 
and his claim was allowed. But he 
did not claim them on the ground 
that he was a member of a joint 
family with the defendants;he claimed 
them as owner. Subsequently an 
attempt was made by defendant No. 1 to 
dispossess the plaintiff of these lands on the 
ground that he was a stranger to the 
watan, but the attempt failed. In 1910 
the District Deputy Collector held the plaint- 
iff to be a watandar. To be exact, the. 
order, which is Ex. 46, was: “On the 
evidence it cannot besaid that the alienee 
(i. e.,the plaintiff) is a non-watandar.” 
It was then the plaintiff's turn and he 
attempted to remove the crop from a field 
in the possession of defendant No.1. This 
led to criminal proceedings, which were 
compounded in February 1911, on the 
plaintiff's undertaking not to disturb the 
defendants’ possession pending a decision 
of the dispute by the Civil Court. The next 
event of importance was the present suit, 


thoughit was not filed till February 12, 
1923. 
The trial Judge relied on all these 


circumstances. He has also relied on certain 
admissions of the plaintiff and oral and 
documentary evidence showing separate 
enjoyment of properties, separate accounts, 
separate entries of houses and cattle inthe 


“1683 
census, and conduct inconsistent with any 
claim by the plaintiff to be co-parcener or 
any recognition of that claim. He hasre- 
jected oral evidence adduced by the plaintiff 
1o show that he and his father used to 
manage the defendants’ lands as unreliable 
and absurd in view of ths proved history of 
“the family. His finding that Marigavda 
had taken his share of the family prop- 
erty as itthen was before 1843 is thus 
based upon the whole documentary and 
oral evidence and the probabilities arising 
from the proved facts. As to these probabi- 
lities he saysin para. 71: 
© Plaintif admits that while the income of the lands 
id his possession was Rs. 200 per year, the income of 
the propertyin defendant's possession is Ks 8,600 
peryear, vide Ex 13) Would plaintiff or his 
father and grandfather keep quiet by taking a potgi 
of an 1-10 share for nearly a century and keep other 
sharers in opulence if they formed cc-parceners of a 
joint Hindu family? Why should Marigavda take 
potgi when he was entitled to a share? After the 
decision of 1813, Marigavda, Basangawda, or plaintiff 
did not ever allege that they were co-parceners along 
with defendants ; much less did they ever claim a 
share till1911, when plaintiff flushed up with the 
decision of the District Deputy Collector in his 
favour inthe matter of his being a watandar, trespass- 
ed upon defendants’ land and was at once progecut- 


ed. What does this long silence from 18:3 till 1911° 


suggest ? It clearly shows, as already held by ` me, 
that Marigavda had already taken his share, that 
he attempted to set up a theory of potgi in 1843 when 
defendants’ ancestors wanted to oust him even from 
his share calling him their tenant and that the 
matter was dropped by both parties as soonas the 
ea Collector gave his decision about the khata 
in 1843." f 


- In my opinion there is great force in this 
reasoning. But even if the Judgeis 
mistaken in his view that something like a 
regular partition had taken place before 
1843, even if we hold that on the materi- 
als now available it is impossible to say 
in what circumstances or on what terms 
this smallfraction of the Arshanagodi 
watan was assigned to or usurped by the 
junior branch, that does not, in my opinion, 
materially affect thecase. The issue is not 
whether the defendants prove a parti- 
tion at any particular time or atall, 
but whether the plaintiff proves that he isa 
co-parcener of the joint Hindu family con- 
sisting of himself andthe defendants. Now, 
however, the three mars came into the pos- 
‘session of the plaintiff's branch originally, 
‘it is a reasonable conclusion, I'think, from 
-the evidence taken asa whole, that since 
1843 Marigavda’s-one and a half mars of 


‘land now in the’ plaintiff's possession have ` 


been held and enjoyed as separate property 
without any claim to a share as co-parceners 
„in the family property as a whole. In the 
heirship inquiry in that year Mallangavda's 
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son Ramanagavda, and Bharamagavda’s 
sons, Rapugavda and Karabasan- 
gavda, all gave evidence and 


asserted that the watan property belonged 
exclusively to their branch of the family 
and that Marigavda and his nephew had no 
share init. Karabasanagavda stated that 
the latter were tenants of the watan lands 
in their possession. Mr. Tuljapurkar has 
disputed this interpretation of the state- 
ments Ex. 101, 38 and 103, but I 
agree with the trial Judge that this is the 
only meaning which can fairly be attached 
tothem. Marigavda and his nephew no 
doubt asserted that they were still .mem- 
bers of the family and heirs of Venkanaga- 
vada, but, as the Judge says, the natural in- 
ference from subsequent events is that the 
claim then made must have been abandon- 
ed. Mr. Tuljapurkar has argued that it 
was not necessary for the plaintiff and his 
predecessors to assert ‘any claim in the 
various heirship inquiries: after May, 1843, 
because they were only concerned with the 
question who was to be shown in the 
reyenus records as representative watandar 
and the orders did not decide any ques- 
tion oftitle He relies on Nirman Singh v. 
Lal Rudra Partab (1), and on cases such as 
Sangara Malapa v. Bhimangowda Mariapa 
(2) asto entries in the Collector's books not 
affecting title. But the Privy Council case 
has no application here. There the persons 
sought to be excluded by entries ina re- 
gister kept for fiscal purposes had- admit- 
tedly been in joint enjoyment of the estate. 
The plaintiff's case here would stand on anean- 
tirely different footing, if there had been any 
similar recognition of joint status. The fact 
that his branch of the family was allowed to 
remain in possession of the two fields at 
Arshanagodi cannot be regarded as a recog- 
nition of joint status at all. Thatis a point 
which I shall develop further in dealing 
withthe question of limitation. Asfor the 
watan proceedings being purely fiscal in 
character, that, at any rate, was no longer 
so afterthe Revenue Jurisdiction Act, X of 
1876, enacted thate orders under the Watan 


Act could not be called, in question in the 


Civil Courts. In my opinion it is quite 
reasonable to regard the silence of the plaint- 
iff's predecessors after 1843 as an indica- 


. tion that they made no claim to share in the 


watar on the footing of co-parcenership with 


-` (1) $8 Ind. Oas 1013; 28 Bom.L R 14109; 30 W 
. N 623; A IR 1926P O 100: (1926) M, WN 716; 48 


A 529: 44 OL J 330;51 MLJ 836; 29 OO 316: 25 

L Wi; 531A 220; 25A L J25; 38 MU TS 

Luck. 389 (PO). as 
(2) 10B HOR 194. 
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the elder branch of the family: and as 
regards the properties enjoyed by the elder 
branch other than the Arshanagodi watan 
I think we must accepte the trial Judge's 
view of the evidence and hold that the plain- 
tiffs branch never exercised nor claimed 
any rightS in them at all until in 1911 the 
plaintiff took advantage of the finding that 
he was a watandar and forcibly carried 
off the crop from defendant No. 1's field. 

Thequestion then is what conclusion 
follows from these facts. The severance of 
joint status is a matter of individual volition. 
It may be. effected by agreement. Sir Din- 
shah Mulla in his book on Hindu Law, 7th 
edition, p. 395, cites this passage from. 
thé judgment of the Judicial Committee in 
the well-known case of Appovier v. Rama 
Subba Aiyan (3), (p. 90)*: — 

“ when the members of an undivided family 
agree among, themselves with regard to particular 
property, that it shall thenceforth be the subject of 
ownership, in certain defined shares, then the charac- 
ter of undivided property and joint enjoyment is 
taken away ftom the subject-matter so agreed to be 
dealt with, and in the estate each member has thence- 
forth a definite and certain share, which he may 
claim the right to reogive and to enjoy in -severalty, 


although the property itself has not been actually 
Severed and divided.” : 


The same principle must apply if joint 
owners, who forthe sake of convenience are 
in possession of, separate shares, agree 
among themselves to continue their s2pa- 
rate possession on the basis of legal seve- 
ralty. In course of time it may become 
impossible to prove such an agreement, 
which may indeed be tacit and not evi- 
denced in any formal way. But where, as 
inthis case, the known facts can only be 
explained by assuming that there has been 
either a: formal partition by metes and 
bounds oratacit agreement toseparate, the 
court is justified in assuming that parti- 
tion has been effected in one way or the 
other, although, owing to lapse of time, it is 
‘impossible to prove by definite evidence 
chow and when it happened. 

.. [n Moro Vishvanath v. Ganesh Vithal (4), 
Mr. Justice West says (p: 450)f:— 

“But though no such partitiol as this by mere ope- 
ration of law is known to the Hindu system, it is 
equally clear that that system, like the English, res- 
. pects an existing possession peaceably acquired, and 


arises, after the lapse of a considerable time, the 
‘presumptions by which it can be supported” 
Then after a discussion of the texts, he 
says (p. 452): — | 
“The result séems to be that as a co-sharer may, by 
7 11M IA 75; 2Sar. 218;8 WRPOG 1; 1 Suther 


651. é 
4) 10 BHORA4IS. 
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neglecting toassert his right, cause a presumption to 
arise, which cuts him off from participation altogether 
and makes him a divided member without any share . 
in the family property ; so a fortioria similar neglect 
may cut him off with whathe happens to possess, un- 
less therehas been sme exercise or admission of 
reciprocal rightsasto the several parcels of the pro-- 
perty within so recent a period, that the presumption 
of separate ownership cannot, under the circumstances, .. 
reasonably be raised. An undisputed -assertion of 
proprietary rights extending to the property actually 
posseased by other descendants from the common, 
ancestor, will show that the several parcels are still 
held ms shares of a common property. In the absence 
of such an indication, sole possession by several - 
members of separate parcels may reasonably be taken 
in accordance with the ordinary presumption as proof” 
of separate ownership " - ` 
Further, at p. 453* 
frequently cited :-- 

“Itis a recognized principle that, when a Hindu 
family has once been proved to have been joint, it 
lies on those who assert a subsequent separation to 
prove it, The state of things shown to have existed 
is presumed to have continued, until the contrary be. 
shown. But itis not inconsistent with this doctrine, 
and is,indeed obvious that, as the course of nature 
itself brings about inevitable changes ina family, 
the presumption is one which growa weaker at each 
stage of descent from the common ancestor. : Brothers 
are for the most part united; second cousins are 
generally separated. After a considerable lapse of: 
time, testimony of the precise terms on which a 
partition was effected, and of the precise time at- 
which it was made, will,ia most cases, be wanting. 
The presumption that the old state of things conti- 
nued, is, at some point met by the presumption that 
the present state of things had a legal origin. " _ 

This case was approved of by the Privy 
Council in Yellappa Ramappa Naik v. 
Tipanna (5). Referring to the passage 
which I have just cited from Moro Vishra- 
nath v. Ganesh Vithal (4), their Lordships: 
say (p. 255)f:— 

The proposition is indeed one which speaks for- 
itself apart from judicial authority When it appears 
from facts that through generations a property has 
been possessed ina certain single line, it can never 
be said that it lies upon that line to establish. that it 
was dissociated generations ago from another line 
which appears on the scene as aclaimant and pro- 
poses no facts of jointness, such as living in thesame 
home, sharing in food of worship, or quoad estate 
participating in the enjoyment or fruits thereof.” . 

The learned trial Judge has also cited 
three decisions from the Printed Judgménts 
of 1883: Tatya v.. Anaji (6), Vithoba v, 
Narayan ( ), and Lachiram v. Uma (8). 
These cases are also, apposite and to the 
same effect. : 

Ihold for these reasons that the burden 
of proof on this issue has been rightly 
thrownon the plaintiff, that he has not dis- 

(5) 114 Ind. Oas. 18; 31 Bom. L R249; A IR 1929 
P O8; 49 OLJ 104; 29 L W 231; 33 OC W N 238; 53 
B 213; (1929) A L J4; 56 ML J 287(P 0). 

(6) (1883) P J 259. 

(7) (1883) P J 262. 

(8) (1883) P J 285. ie. 
*Page of 10 B. H. O. a ‘a 
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charged:it, and that-the: Irial: Court’s finding 
that he is not a co-parcener ‘with the defen- 
dants is correct. As 
That finding is enough to dispose-of-the 
suit. But the lower Court has held, alsoin 
my opinion rightly, that the plaintiffs 
` -claim would in any case be barred by ilimi- 
‘tation. He -and his predecessors thave 
never been in „possession or enjoyment 
of any of the properties ‘in -suit, 
except the two Arshanagodi fiélds, since 
1843. when ‘the defendants’ predecessors 
openly asserted their exclusive claim. 
Prima.facie that is more than-enough-to 
justify a finding that they have -been 
excluded from-any share, and to ‘bar the 
suit under Art. 127: See Gangadhar . Par- 
asharam (9). It has been urged that their 
possession and enjoyment of . the two 
fields at Arshanagodi, which admittedly 
formed part of the joint family property 
at one time, saves the bar of limitation in 
respect, of the properties in ‘suit. That 
argument isnegatived by Vishnu Ram- 
chandra v. Ganesh (10) where it was held 
by Farran, C. J., and Strachey, J., that the 
faci’ that the plaintiffs were not excluded 
‘from their share in a part of the joint 
property did not prevent art. 127 of the 
Indian Limitation Act from operating in 
-respect of ano‘her part from which they 
had been excluded to their knowledge. 
The judgment does not-give reasons for 


the finding on this point, which it appears. 


«was not pressed. But a reference was 
made to Budhu Mal v. Bhagwan Das (11) 
and the judgments in that case contained, 
if I may say so with respect, full and 
cogent reasons. But Vishnu Ramchandra 
v. Ganesh (10) has been dissented from by 
-the Madras High Court in Kumarappa 
-Chettiar . Saminatha Chettiar (12) and Mr. 
‘Tuljapurkar contends on the authority of 
that case that the view taken by this 
court is -contrary to the decision of the 
‘Privy Council in Sri Raja Lakhshmi Devi 


Garu v. Sri Raja Narayana Dhatraju 
‘Bahadur Garu (13). Their Lordshipsof the 
-Judicial Committee held in that case, 


according to Seshagiri Ayyar, J., that so 
long as there was no total exclusion of the 
Claimants there can be no adverse posses- 
‘sion in favour of persons holding portions 
-Of the property, while the. learned Chief 

(9) 7 Bom: L R 232. 
(10) 21 B-325. A . 

11) 86 P R 1886, 

Cas. 470; 42 M 431; 36 ML J 612; (1919) 


(12) 52 Ind. 

M WN 398, i a 
-(13)'20 M256; 24 I -A 2118; 17 Sar. P'O S185 
(PO). oe 
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Justice in his concurring’ judgment laid 
down the proposition in this, way,,.that to 
bar ‘the plaintiff there must be exclusion 
from ths whole of the joint family .prop- 
‘erty .and that exelvsion from the suit 
property only will not do. These are not 
cquotatians from the decision in Sri Raja 
sLakshmi Devi Garu v. Sri Raja Surya 
Narayana Dhatrazu Bahadur Garu (13) for 
-no'such expressions occur in Lord Davey's 
‘judgment. They arethe ‘learned Judges’ 


‘views of the effect of that judgment. The- 


-facts in that case are thus summarised in 
the heac-note; — 
. “The last zamindar having. died without issue in 
1888, his widow was-in possession when this suit 
‘was brought by a male collateral descended from a 
great grandfather common to him and to- the last 
‘zamindar.. The plaintiff claimed , to establish his 
right as-‘member of an undivided family holding 
joint property against the widow who alleged that 
‘her “husband had been sole proprietor. In proof 
of this she relied on certain arrangements as hav- 
ing constituted partition, viz., that in 1816, two 
brothers, then heirs, agreed that the elder should 
hold possession, and that the younger should accept 
‘a village, appropriated to him for maintenance in 
satisfaction of his claim to inherit ; agaia, that in 
1866, the fourth zamindar compromised a suit 
brought against him by his sister for her inherit- 
ance, on payment of a stipend to her, having already 
‘on the claim of his brother,- granted to him two 
villages of theestate; and by the compromise, this 
‘was made conditional on the sister's claim béing 
settled: again that in 1674, the fourth zamindar 
‘having diad pending a suit brought against him 
to establish the fact of an adoption by him an ar- 
‘rangement was made for the maintenance of his 
daughter, and two widows who survived him 
the previcus grantfor maintenance of his brother 
holding good, the adoption being admitted, and the 
‘suit compromised.” ‘ 

The finding was that there was nothing 
in the adove which was inconsistent with 
the zamindari remaining part of the com- 
‘mon property, and that the course’ of the 
‘inheritance had not been altered. ` Dealing 
swith the settlement in 1816-Lord Davey said 
(p. 265%) :— | 

“Their Lordships-do not find any sufficient 
evidence in the arrangement made by these docu- 
ments of an intention to take the estate out of 
the category of jointor common family property 
80 as to make it descendible otherwise than accord- 
ing to the rules of law applicable to such property. 
The arrangement was quite consistent with the 
continuance of that legal character of the, property. 
The ‘elder brother “was to enjoy the possession of 
the- family estate,-and the younger brother accepted 
the appropriated village-for maimtenance‘in satisfac- 


1 


tion of such rights, as he conceived he was:entitl- 


ed to In the opinion of their Lordships dt" was 
nothing morein substance than an arrangement 
for the mcde of enjoyment of the family property 
which did not alter the course of descent.” 


_ Similacly. at p..268* we find 
“On the second point their Lordships agree with’ 
the courts below that the course of descent of - the 


*Pages o2 20 M.—[Hd.] 
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‘eamindari was hot altered by the compromise of 
14 


The plea of limitation was disposed of 
very briefly by stating’ that (p. :68*) :— 
“There has been no denialof the title cf Janar- 


dhana. and his family or exclusion of them from 
the estate.” 


In Laksh«iDada Naik v. Ramchandra 
Dada Naik (14), another Privy Council case 
.relied upon by the learned Judges of the 
Madras High Court. the plaintiff, who 
claimed a share in joint family property 
..had been in possession of a family house 
since 1858 and this househad been treat- 
ed on two’ occasions, once when there was 
a family arrangement resulting in the 
separation of one of the sons and again 
when the father made his will, ascontinu- 
ing to be joint family p:operty. It was: 
held that that saved the bar of limitation. 
Their Lordships said at p. 60+ that there 
had not been a total exclusion from the 
joint’ family estate as awhole. They did 
not ihemselves lay this down as a criterion. 
They referredtoa case in which it had 
been suggested ibat this was necessary to 
lay the ground for the application of the 
Statute, and said that if so there had 
been no such exclusion onthe facts of the 
case, tee 

-So far as these cases are relevant at all 
on. the particular point of limitation which 
we are considering, the principle which, in 
my ‘opinion, really underlies them and 
the other cases cited in Kumarappa Cheitiar 
v. Saminatha Chettiar (12) is that a joint 
owner cannot be said to be excluded from 
the-joint estate if he has had such posses- 
sion or enjoyment of part of the property 
‘as implies or is consistent with a recogni- 
tion of his joint ownership of the estate as 
a whole. With the greatest deference to 
“the learned Judges who decided Kumarappa 
Chettiar ». Saminatha Chettiar, (12) I cannot 
find any support in these cases for the 
proposition which they have laid down, 
if it means, as it seems to mean, tha! pos- 
session ofany part of the joint property, 
however small, by a member of the family 
is necessarily enough to preserve his right 
to share in the other properties though he 
has in fact been excluded from them, Nor 
can I find any inconsistency between the 
cases referred to and Moro Vishvanath v. 
Ganesh Vithal (4). 

Turning to the facts of the case, all that 


` (14) 5B 48;71A 161;4 Sar. POJ 173; 3Suth P 
O J118; 3Shome L R 217; 4 Ind. Jur, 472;7 0L R 
. B20 (PO). Saa 
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the plaintiff has succeeded in showing is 
that his branch of the family had some 
connection with the Arshanagodi watan 
He has completely failed to prove his case 
that the two fields Survey Nos. 46 and 78-2 
were assigned to his branch of the family 
for maintenance. In 1844, if the jamabandi- 
chithi Ex. 164 can be relied upon, his 
grandfather was recognised as holding a 
sub-share, two annas eight pies,-in the 
watan. In 1856 his mother Mallavva made 
a statement Ex. 154 in which, while agree- 
ing to the continuance of Karabasanagavda 
as Patil, she claimed to be a sub-sharer in 
the watan under him. It does not appear 
that there has been any recognition of such 
a sub-share in the watan register since 
the date of Ex. 164. But supposing it could 
be held that the plaintiff's branch is entitled 
to a sub-share in the watan, that would 
obviously be no evidence of joint status as 
between him and the other watandars. It 
would rather negative it, for, if a watan 
belongs wholly to a joint family, there is 
no room for sub-sharers. It is really a 
stronger point for the plaintiff that the two 
fields, which he was separately enjoying, 
appear to have been shown in the watan 
register after 1843 as though they still 
formed part of the watan. This may have 
been due to the absence of any contest in 
the inquiries after 1843. lt may show 
possibly that the elder branch maintained 


_ their claim to be the owners of these fields. 


But, in my opinion, it certamly cannot be 
held to show that the defendants recognised ` 
the plaintiff's branch as being joint with 
them. So far as the rest of the property 
is concerned, it has all along been exclusively 
enjoyed by the defendants in a manner 
incompatible with the plaintiff's claim to be 
a co-parcener. I therefore, agree with the 
lower Court, that the claim is barred by 
limitation, 

In my opinion the appeal fails and should 
be dismissed with costs. The appellant 
must pay the court fees. 

Rangnekar, J.—I agree. My learned 
brother has dealt exhaustively with the 
facis of the case and I have nothing to 
add. I think the conclusion reached by 
the learned First Class Subordinate Judge, 
as expressed in para. 73 of his judg- 
ment, that Marigavda had taken his share 
in the then family property before 1843 
is correct. In my opinion, on the facts of 
this case, it was not strictly necessary nor 
was it possible for the court to record a 
definite finding as to when and how the 
separation was effected. The sole question 
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for determination was whether the plaintiff 
proved that he was a co-parcener of the 
joint “amily consisting of himself and the 
defendants and whether the properties in 
the possession of the defendants were joint 
ancestral property in which he had a share. 
The learned Judge recorded a finding in 
the negative on both these issues and has 
written a careful and exhaustive judgment 
dealing with the facts of this case. Having 
regard to the circumstances mentioned by 
him in para. 71 of the judgment ana 
the fact that since 1843 the defendants’ 
branch denied the title or the right of the 
plaintiff's branch to the patilki office of the 
village of Arshanagodi and the whole 
of the watan in that village, 
aod the further fact that since then the 
defendants’ branch continued in exclusive 
possession and enjoyment of this properly 
as also the other property in the village of 
Benkankop since its acquisition, establish 
a prima facie case of exclusion or ouster 
of the plaintiff's branch from the enjoyment 
of the property. Then the fact remains 
that in spite of this active, hos‘ile and open 
assertion of the claim to possession of all 
the property to the exclusion of the plaintiff's 
branch, no steps were taken by Marigavda 
or his descendants to establish their right 
to ahy of the properties in the exclusive 
posséssion of the defendants’ branch at a 
time when evidence was more easily 
available than at present. This is a 
circumstance of great importance indicating 
that no such attempt was made because of 
the belief of the plaintiff's ancestors that 
they never had any title or claim to such 
properties. 

This brings me .to the question of 
limitation. Apart from anything else, it is 
clear on the authorities that long and 
exclusive possession of property by one 
person is evidence of the exclusion of 
another and the man who is oit, has to 
make out a prima facie title and establish 
either an agreement or some jural relation 
to account for the exclusive possession of 
his opponent, or that the situation was due 
to any accidental circumstances such: as, 
for instance, situation of the properties, of 
the residence of the parties and so on. In 
this case no such attempt was made on 
behalf of the plaintiff to prove that, what 
appeared to be the exclusive possession 
of the defendants was not exclusive pos- 
session at all but was a possession on behalf 
of himself and the other members of the 
family, and having regard to this fact 
and his own admissions, it seems to me to 
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be clear that this is a caseof clear exclusion 
of the plaintiff from what he alleges to be 
the joint family properties. 

The learned Advocate on behalf of the 
appellant has, however, argued that his 
client has been in possession or enjoyment 
of two survey numbers in Arshanagodi 
village, that these survey numbers formed 
part of the joint family property and that 
these facts took the case out: of Art..127 of the 
Indian Limitation Act. At the outset I am not 
satisfied that the plaintiff has succeeded in 
proving that at the date of the suit these two 
survey numbers formed part of the prop- 
erty of the only joint family. which the 
defendants admitted. The plaintiffs ad- 
missions as well asthe evidence show that 
he and his ancestors have been dealing 
with these two survey numbers as if they 
were the owners thereof. It is true that in 
1313 it was alleged by Marigavda that he 
was in possession of these two survey 
numbers for his maintenance. But beyond 
his word there is nothing on the record to 
support this case. It is true that: the 
plaintiff alleged in the suit that these two 
survey numbers continued to be held by 
his branch for the maintenance of the 
members belonging to it. As to this, again, 
there is no evidence except his allegation, 
There is no record. That fact was never 
recorded in the proceedings after 1843 which 
took place between the parties or recorded 
in the inquiries held by the revenue authori- 
ties. The plaintiff's evidence on this. point 
has been disbelieved by the learned Judge, 
and [see no reason to differ from him. 


The plaintiff made a feeble attempt to 
show that these survey numbers were held 
by his branch as joint family properties by 
stating that they were cultivated and 
managed by Karabasangavda during his 
minority and that he was paying assessment 
with regard to it. On the question of as- 
sessment, however, he had to admit that 
the assessment was paid by him eight or 
ten years at least prior to the suit. He 
further stated that he was living with 
Karabasangavda, during his (plaintiff's) 
minority but it does not follow that, because 
a minor boy belonging to the family is 
brought up by another member of the family 
during his minority, that status of jointness 
continues as between him and the other 
members of the family. : 

But assuming, however, that these two 
fields are joint family properties, what ig 
the position? The learned Oounsel for the 
appellant says that as his client has been 
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in possession of two of the family properties, 
‘his claim to partition of the joint family 
property in the possession pf the defendants 
will not be barred by limitation, evenif the 
defendants prove that they have been in 
exclusive possession of the property for 
more than twelve years before the suit. 
He further says that the exclusion necessary 
to ‘raise the bar of limitation ‘under Art. 127 
is total exclusion, that is to say exclusion 
from the whole of the joint family property. 
The .question thus raised came up for 
‘decision before this court in Vishnu Ram- 
chandra v. Ganesh (10),,and itwas answer- 
ed in the following words (p. 328*) :— 
“The fact that the plaintifis were not excluded 
from their share in other fields does not prevent 


the statute from operating in respect of the field from 
which:they-have been ‘excluded to their knowledge” 


I respectfully agree with that view. 

But Mr. Tuljapurkar relies on a decision 
of the Madras High Ccurt in Kumarappa 
Chettiar v. Saminatha Chettiar (12) in which 
the Madras High Court has taken a differ- 
ent view and dissented from Vishnu Ram- 
chandra v. Ganesh (10). The head-note of 
that case runs as follows:— 

“Where a member of a Hindu family who is 
dividéd-instatus from others is in enjoyment of some 
portion of the family properties, while others enjoy 
other-portions, be is not in law excluded or ousted 
from ‘those‘other portions, so as to disentitle him to 
his share of ‘those portions, however long their enjoy- 
ment-by others.” 


In my -opinion the head-note states the 
Jawicorrectly and no exception can be taken 
to it. But I think the actual decision of the 
learned Judges, as it appears frcm their 
judgments, goes beyond the proposition con- 
tained in the head-note. Mr. Justice Seshagiri 
Ayyar held that there was no total exclu- 
sion of a co-parcener, even if another co- 
parcener -is in separate and exclusive 
possession-of a portion of the joint family 
property. The learned Chief Justice put 
theproposition in this way (p. 4387): — 

“jfthe property was undivided and Art. 127 is 
applicable, ‘l entirely agree with him that to bar the 
plaintiff there; must be exclusion from the whole of 


the joint family property end that exclusion from 
the suit property only will not do.” 


_ The principal judgment of the court was 
delivered by Mr. Justice Seshagiri Ayyar, 
and apart from the history as to the law 
of limitation, which luckily is not necessary 
to examine in this case, the learned Judge 
relies upon two Privy Council decisions in 
support of his view. The principal case on 
which the learned Judge relies is Sri Raja 
Lakshmi Devi Garu v. Sri Raja Surya 
Narayana Dhatraju Bahadur Garu (13). I 
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am unable, with the greatest respect to the 
learned Judge, to see anything in ike 
judgment of the Privy Council as sup- 
porting the proposition which he lays down. 
In that case, as appears from p. 258’, the 
main question was whether the zamindarz 
“was the joint family property in the hands 
of the sixth zamindar, the widow’s hus- 
band; or had ceased to be joint family 
property by reason of certain acis, which 
were alleged by the defence to have had 
the effect of partition, and tu have altered 
the course of descent, so that the zamindart 
had become the separate property of har 
husband, the last owner, and the answer to 
this question depended upon the effect of 
certain razinamas executed between the 
parties and their ancestors. The principal 
razinamas were two razinamas of 1871 which 
were executed as the result of a compromise 
of a suit between one Janardban and one of 
the widows in 1871. Before dealing with 
the razinama, their Lordships at p, 264* 
stated the question for decision as fol- 
lows :— 

“The real question therefere is whether it bas 
ceased to be part of the joint property of the family 
of the first zamindar, or.. whether there has been an 


efectua] partition so as to alter the course of 
de: cent.” 


Then they considered certain documents 
executed between the ancestors of the 
parties in 1816 which do not seem to be 
very material, and at p. 266* referred tothe . 
razinama of 1871, They first stated the 
effect of the razinama which, to use their 
own words, was as follows :— ; 

“By this compromiee Janarohana agrecd that the 
plaintiff was the adopted eon of his elder brcther, 
that the 1ight io the zamindari should pass to the 
plaintiff and that Janardhana should be enjoying or 
continue to enjoy the villages of Wuddsvolus and 
Addapusila attached to the zamendari which had been 
in his possession and enjoyment in accordance with the 
khararnama (ihisis the kararnama of 1816) execute 
ed in his favour Ly bis late elder brother, ‘and he 


also agreed to the provision to be made for Ram- 
chandra’s widows ana daughters.” $ 


On the construction of these documents 
{heir Lordships held that there was nothing 
in them inconsistent with the.zamindart, 
even if impartible, remaining part of ihe 
common property. The question of limita- 
tion is disposed of ina few sentences at 
p. 268* in these words:— 

“Their Lordships also agree with the courts below 
that the suit is net barred by the Law of Limita- 
tions. As between the appellant and the responcent 
the suit is not one for partition, The claim of the 
latter is not to hold jointly with the appellant, but 
to-succeed adversely to heras one of the right heira 
on the death of the last zamindar.” 





sane, 
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They further observed—and this seems to 
me to be very important—as follows (p. 
2689) — . ` 
“There has been no denial of the title of Janardhana. 
and the f:mily or exclusion of them from the estate,” 
The suit was not one for partition. Further; 
their Lordships found that there was no 
denial of title of Janardhana or his, 
exclusion from the estate, and it is difficult 
to see how this decision can be- relied upon. 
as supporting the view which is taken by 
the learned Judges in Kumarappa Chettiar 
v. Saminatha Chettiar (12). The other case- 
relied upon is Naik’s case, Lakshman Dada 
Naikv. Ramchandra Dada Naik (14). In 
that case the facts were that the property 
consisted of a house at Sholapur and an 
ancestral business. The respondent quar- 
relled with his father, and the latter with. 
his two other sons left the family house and, 


lived at Belgaum. Sometime thereafter the. 


respondent brought a suit for partition in, 
Bombay, but on a demurrer the suit failed. 
The father died in 1872. On the evidence: 
the court held that the property in question, 
was ancestral, and that.the respondent had, 
not received his full share of it. In deal- 
ing with the question of limitation their, 
Lordships observed (p. 59f;:— 

“How do the facts on this part of the cas3 stand ? 

The respondent was, uaquestionably, a member of 
the joint family, with the full rights of a co-parcener. 
up to 1858. There is no suggestion of a formal par~, 
tition between him on the one side and his father, 
and brother on the other.” - 
Their Lordships further found that the 
house at Sholapur was treated as joint prop- 
erty by his father and his other sons even 
after the father began to live separately 
and thatthe respondent continued to be a 
co-parcener, On these facts their Lordships. 
held that the case did not come within, 
s. 1 of Act XIV of 1859. It appears that in, 
the: course of the argument an opinion of 
Mr. Justice Holloway, in Govindan Pillai 
v. Chidambara Pillai (15) was referred to. 
and it was with reference to that opinion 
that their Lordships observed as follows 
(p 60t): = : 

“Nor has there been a total exclusion from the 
joint family estate,as a whole, if that, as suggested 
by Mr. Justice Holloway in the case above referred, 


to, is necessary to lay the ground for the application 
of the statute at all." 


It is clear that the question which we have 
to consider was not specifically raised., 
There was no suggestion in the cass that. 
the respondent was excluded from the joint 
family property or that there could be no 
exclusion because he was in possession of 
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the house. On the other hand, the facts 
found were inconsistent with the case of ex- 
clusicn or ouster. In these circumstances 
it is difficult to see how Naik’s case (14). 
can be relied upon in support of the view. 
whick found favour with the learned Judges- 
in Govindan Pillai v. Chidambara Pillai (15). 

It seems to me that there is a clear dis- 
tinction between mere possession and en- 
joyment of joint family property by one 
member of the joint family and. an act- 
ive denial of title by him of any other 
member of the family or an exclusion by 
him of the other. Ordinarily the posses- 
sion of one member of a.joint family is 
on behalf of and for the benefit of all the 
members of the family, and a joint family 
may continue in a state of co-parcenary. 
for as long as they please, even if; either 
by arrangement or owing to extraneous 
circumstances, such as residence in. diffe- 
rent places or situation of the properties 
in diiferent. localities or places, the mem- 
bers are in possession of separate pro- 
perties. But when a member in separate 
possession of a property goesa step further 
and denies the title of another member 
of a joint family to enjoy or to participate 
in the profits of that property which he is 
holding separately, then it seems to me 
to be clear that it would be an ouster or 
exclusion of the other from such property 
and time would begin to run even ifthe 
case is that the latter is in possession of 


-other joint family property or even if there 


ig some other property which is admitted- 
ly joint. I am unable to see on principle 
what difference there is in a case of ex- 
clusion from the whole of the joint family 
property or exclusion from one property 
qua that property. I am not aware of 
any principle of Hindu Law or general 
law which would support the proposition 
whick is advanced by the learned Advo- 
cate Zor the appellant. To hold otherwise, 
separate and exclusive possession ‘‘con- 
tinued even for centuries would afford no 
security to property.” In my opinion the 
true principle 4s that there can be no 
exclusion if the separate possession of one 
person is consistent with a recognition of 
the right of another to claim a share 
therein. I think, therefore, the view taken 
by. this court, if I may say so with re- 
spect, is correct. In support of that view 


- the learned Judges rely upon Budha Mal 


v. Blagwan Das (11), and there with re- 
gard to this question it. was observed as 


(15) 3 M H C R 99. 
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follows. at pp. 211-212#— 


“As regards the question of Jimitation, I see no 
reason to thick an exclusion from all the ancestral 
property to be necessary to give rise to a bar by 
limitation. If this were so, limitation could not 
run in any case when a member of the family 
held a small portionof the ancestral property, 
while much the greater portion was held by others, 
and ‘the right to a partition was denied on the 
ground that the property was already held in 
separate ownership. So longas the property con- 
tinues to be held as undivided family property, 
limitation will not run against a member who has 
not: been” excluded from his share; but when the 
question is whether the property is in fact so 
held, there is no reason why limitation should not 
begin to run from the earliest date when the 
property can be shown to have been actually held 
by the person in possession adversely to the other 
members of the family. Ths circumstance that 
they may hold other property which, if they claim 
a partition, they must allow to be brought into 
the partition, does not appear tobe material. 
What is to be considered is the property out of 
the plaintiff's possession in which he claims a 
share and as I find that the exclusion from a share in 
this property was known to the plaintiffs father 
at latest in 1854, and probably years before, the 
plaintiff's claim is barred, whether Art. 127 or 
Art 144 of the Second Schedule should be applied. 
The only exception istheland at Bela Basti Ram 
in which the plaintiff's title was admitted in 1868 
during his minority, and to which it doesnot ap- 
pear that’ Rattan Ohand, who survived till Decem- 
ber, 1872 ever asserted an exclusive right “ 

I ‚agree, -therefore, with my learned 
brother that the appeal must be dismissed 
with costs. 


N. Appeal dismissed. 
*Pages of 3 Shome L., R.—{Ed | 


PATNA HIGH COURT. 
Second Civil Appeal No. 1413 of 1929, 
_ February 13, 1933. 
Kotwant BAHAY AND MOHAMMAD) 
`- Noor, JJ. 
"RAMJI SAHAY AND OTHERS — PLAINTIFFS 
— APPELLANTS 
Versus 

GOPALJI AND OTHERS-—DEFENDANTS— 

RESPONDENTS. 

Hindu Law—Widow—Proper received 
father-in-law — Presumption—Gif; Ae widow E baa 
in possession —Sutt by reversioners for ejectment of 
donee—Burden of proof. 

Where the defendant is in possession under a gift 
from a Hindu widow and the plaintiffs institute a Sait 

efor declaration of title and for ejectment of the de- 
fendant it is necessary for the plaintifia to establish a 
preferential title to that ofthe defendant and they 
must, therefore, show that the widow held only a 
. widow's estate and not an absolute estate. The mere 
fact that the property was given to her by her 
father-in-law-does not lead to the conclusion that it 
must have beena Hindu widows estate, ` 

[Cabe law referred to.} ; 
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Second Civil Appeal against a decision 
of the District Judge, Saran, dated August 
26, 1929, reversing that of the Subordinate 
Judge, Saran, dated July 31, 1928. 

Messrs. B. P. Sinha and Phulan Prasa 
Varma, for the Appellants. 4 

Messrs. P. Dayal and S. N. Uutt, for the 
Respondents. ae 

Kulwant Sahay, J.—This is an appeal 
by the plaintiffs against a decision of the 
District Judge of Saran reveising the 
decision of the Subordinate Judgeand dis- 
missing the plaintiffs’ suit. es 

The plaintifis claim the properties in 
dispute as some of the reversioners to the 
estate of one Bhagwati Saran. There were 
two brothers Gobind Ram and Ganpat 
Ram. The plaintiffs and the defendants 
2nd party, namely, defendants Nos. 3 to 6 
are the descendants of Gobind Ram's 
branch, Ganpat had a son Muktanand, 
who had three sons Sant Saran, Gurdev’ 
Saran and Bhagwati Saran. Bhagwati 
Saran died in the lifetime of his father, 
leaving a widow Musammat Murat Kuer 
who died on the November ,8, 1921. The 
plaintiffs’ case is that Bhagwati Saran had 
before his death separated from his father 
and his two brothers and that. the proper- 
ties in dispute were the properties given 
to him on such separation and that onhis 
death these properties were inherited by 
his widow Musammat Murat Kuer and 
that on her death the plaintiffs as some 
of the next reversionary heirs to the eslate 
of Bhagwati Saran are entitled to athree- 
sevenths share of the properties. Murat 
Kuer had given the properties in dispute 
to defendant No. 2 under a deed of gift, | 
dated June 2, 1919, and the plaintiffs’ 
case was that when they went to take 
possession of the properties they. were 
resisted by the defendant No. 2 Gopalji 
and by his father Harshankar Narayan, 
defendant No. 1. The plaintifis asserted 
that their share as the reversionary heirs 
was three-seventh of the entire properties 
of Bhagwati Saran and the remaining 
four-seventh share belonged to the defend- 
ants 3rd party. The. plaintiffs, therefore, 
instituted the present suit for declaration 
of title and -recovery of possession. i 

The defence of defendant No. 2, who 
was the only contesting defendant, was 
that Bhagwati Saran died as a member 
of the joint family; that hehad not separat- 
ed from his father and brothers in his 
lifetime and that, therefore, the entire family 
properties belonged on his death to his 
father and his brothers Sant Saran and 
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Gurdev Saran; that after the death of 
Bhagwati Saran, Muktanand the father 
divided the properties equally between 
himself and his sons Sant Saran and 
Gurdev Saran and that his own one-third 
share was given by Muktanand to Musam- 
mat Murat Kuer and that Murat Kuer 
continued in possession of the properties 
as an absolute owner and not as the 
holder of a Hindu widow's estate and that, 
therefore, Murat Kuer had power to make 
a gift of the properties to him, the defen- 
dant No.2, and that the gift of June 2, 
1919, was a valid gift. 

The learned Subordinate Judge found 
that Bhagwati Saran had separated from 
his father and brothers before his 
death and that the properties in dispute 
were his separate properties which devolved 
upon his widow after his death and that, 
therefore, the interest which his widow 
Murat Kuer acquired was only a widow’s 
estate and that she had no right to make 
a gift of it to the defendant No. 2. He 
accordingly made a decree in favour of the 
- plaintiffs. 


On appeal the learned District Judge 
has come to a finding that Bhagwati Saran 
did not separate from the other members 
of his family in his lifetime, but that he 
died as a member of a joint family. 
Bhagwati Saran was thus according to the 
finding of the District Judge not the last 
male owner of the properties in dispute 
and, therefore, the plaintiffs could not claim 
the properties as reversionary heirs to the 
estate of Bhagwati Saran. According to 
this finding of fact, which has not been 
challenged and could not be challenged 
in second appeal, the plaintiffs are com- 
pletely out of court. 

The learned Advocate for the appellants, 
however, contends shat upon the case made 
by the defendant himself and upon the 
finding of the learned District Judge the 
plaintiffs are entitled to succeed. He 
points to the allegations contained in para. 
9 of the written statement, the material 
portion whereof runs thus :— 

“The fact is that Bhagwati Saran died in the 
lifetime of his father. Thereafter on account of 
the death of Bhagwati Saran in the lifetime of his 
father, dlusammat Murat Kusr beewe disinherited 
(matrukulirs). Lala Saran tal and Lala Gurdev 
Saran began to give Musimmat Murat Kuer several 
sorts of troubles and raised disput2s with her. On 
hearing about the disputes Lala Muktanand the 
father-in-law of Musammat Murat Kuer, who was 
in service and always remained outside, made the 
following arrangement (intezum) with a view todo 
away with the disputes: “The entire properties 
were. divided into three shares. One-third share 
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was given to Lala Sant Saran -Lal, one-third to 
Gurdev Saran Lal and one-third to Musammat Murat 
Kuer. Thus the properties were divided and 
separate possession was given to them.” ; 

In the same paragraph the defendant 
alleges that on account of being in posses- 
sion for more than 12 years Musammat 
Murat Kuer had acquired stridhan title. 
The learned District Judge has come to 
the finding that there was a division and 
separation after the death of Bhagwati . 
Saran and in the lifetime of Muktanand 
and that the one-third share of Muktanand 
came to be given by Muktanand to Murat 
Kuer. He then proceeds to consider the 
nature of the title or interest which had 
vested in Murat Kuer by reason of her 
separate possession of the properties thus 
given to her and he came to the finding 
that she acquired an absolute title in any. 
event by adverse possession for more than 
twelve years. The argument of the learned 
Advocate for the appellants is that upon 
this finding that one third share was given 
by Muktanand to Murat Kuer it does ` 
not necessarily follow that what was given 
was an absolute estate. He contends that 
having regard to the fact that it was a 
joint Hindu family the presumption arises 
that what was givensto Murat Kuer was 
only a life estate and he refers to the 
eases Maulvi Muhammad Shumsool Hooda v 
Shewukram (1), and Meda Vengamma v. 
Mitta Chelamaiah (2). The learned 
Advocate on behalf of the respondent, 
however, points out that a presump- 
tion does not necessarily follow, that 
what is given to Hindu widow must neces- 
sarily be a life estate or the Hindu widow's 
estate, and that sucha presumption would 
arise only if property is given toa wife 
by her husband andin no other case, and 
reliance has been placed upon the decisions 
in Kollany Kooer v. Luchmee Pershad (3), 
Atul Krishna Sircar v. Sanyasi Churn Sircar 
(4), Bhoba Tarini Debya v. Peary Lall 
Sanyal (5) and Jagarnath Prasad v. Jaik- 
ishun Prasad (6). The present case is a 
case in which certain properties were given 
to the widow of e deceased son by the 
karta of a joint Hindu family after -sep- 
aration in the family. What was given to 


‘the widow was the share which the karta 


got on partition. What is, therefore, on 


(ILAT; LABLR 226; 22 WR 409; 3 Sar. 405; 3 
Suther 43. Š 

(2) 15 Ind. Oas. 17; 36 M 484; 124M L T 293; 23 M 

J 168. 

(3) 24 W R 395. ` 

(4) 32 O 1051. 

(5) 24 0 646. a = . 

(8) 34 Ind, Oas. 375, L P LJ 16; 3 P L W 164, 
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the evidence to show that what was given 
was.only a widows estate, and not an 
absolute estate? The defendant. is 
possession under a gift made by the widow. 
The plaintiffs have come to court for dec- 
laration of title and for ejectment of the 
defendant. It is therefore necessary for 
tHe plaintiffs to, establish a preferential 
title to that of the defendant’ and it is 
therefore; necessary for them to show that 
the widow Murat Kuer held. only a widow's 
estate, and not an absolute estate.. The 
mere, fact that the property was given to 
her; by. her father-in-law does not necessarily 
lead. tothe conclusion that it. must have 
been a Hindu widow's estate. The distinc- 
tion -that-has been. drawn in the cases 
cited by the learned Advocate for the res- 
pondents. between a gift to a wife and a 
gift toany other female member of the 
family has to be borne in mind. Such a 
distinction was drawn in the cases cited 
by the learned Advocate, and before the 
plaintiffs could succeed it was necessary 
for. them to prove affirmatively that what 
was: given was a Hindu widow's estate only. 
There is no such evidence and no finding, 
On the other hand, the learned District 
Judge has shown on .eference to the evi- 
dence that ever since the giving of the one- 
. third share to Murat Kuer by Muktanand 
she had asserted an absolute title in the 
estate and hertitle asan absolute owner 
was never disputed by Sant Saran or 
Gurdev Saran. The learned District Judge 
has foundthat her possession was adverse 
and that she has acquired title by being. 
in- adverse possession for more than twelve 
years. If the properties were given by 
Muktanand to Murat Kuer by way of. an 
absolute gift, then such a title could be 
created only by a registered instrument. 
If the title created. was that. of a Hindu 
widow, even then a deed was necessary. 
The widow had no.subsisting title at the 
time when the one-third share was given 
to her and. in order to create a titlein im- 


movable property of the value of more. 


than Rs. 100 it was necessary- that a deed 
should have beenexecuted. No- deed was 
executed but she continued in possession 
on assertion of an absolute title. It is: 
.therefore, clearthat she acquired: a title- 
by adverse possession as-is found by the 
learned District Judge. 

The decision of the District Judge appears 
tobe correct and this appeal must be dis- 
missed with costs. 

Mohammad Noor, J.—I agree. - 

NA ; Appeal. dismissed, 
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BOMBAY. HIGH. COURT: 
Second: Givil-Appeal- No: 64 of 1931. 
February 24, 1933. - 
RANGNEKAR, J. 
MAHADEO BABURAO HALBE— 
APPELLANT: |. 


VETSUS - 
ANANDRAO SHANKARRAO- 
DESHMUKH— RESPONDENT: 

Civil Procedure Code (Act V of-1908), O0. XXN r. 
16—T'ransfer by operation of law—-What constitutes: 
—Interpretation. | 

Under ,O KAI, r. 16, Civil: Procedure Code, a:- 
transfer by operation oflaw means a transfer on. 
the death or by devolution or. by. succession, and- 
a transferee by operation of. law would be a legal 
representative of the deceased decree-holder; or the 
person in whom the interest ofthe cecree-holder has, 
become vested under a statute, e g. the-official 
assignee ofan insolvent under the Presidency Towne 
Insolvency. Act, or the. purchaser at a, court: sale. 
in execution of a decree. Abidunnissa: Khatoon; v. 
Amirunnissa Khatoon (11, relied on Ho 

Second Civil Appeal from the decision of 
the District Judge, of East Khandesh at 
Jalgaon, in Appeal No. 405 ot 1922, confirm- 
ing the order passed by the Sub-Judge at 
Yawal,in Darkhast No. 1503 of 1929. 

Mr. T. N. Walawalkar, for the Appel- 
lant. : 

Mr. Y. V. Dixit, for the Respondent. 

Judgment.—The principal question 
in this appeal is whether the respondent. 
has a locus standi to apply for executing a 
deéree obtained by one Rangubai against: 


the appellant in Suit No. 162 of 1922; and 
this turns upon the construction of 
O. XXI, r. 16, of the Civil Procedure 
Code. 


Order XXI, r. 16, regulates the proced- : 
ureto be followed ina case where the in- 
terest of the decree-holder is vested: in a 
person other than the decree-holder. It: 
runs as follows:— i 

“Where a decree...is transferred by assignment in 
writing or by operation of law, the transferee may 
apply for execution of the decree to the court 
which -passed it; and the decree may be executed 
inthe same mannerand subject to the ssid condi- 
tions as if the application were’ made by such - 
decree-holder: Provided etc.” 

It is clear on the record in this case that 
there was no assignment in writing.. Mr. 
Dixit, however, contendsthat the respond- 
ent became a transferee of the decree by 
operation of law. He says that by reason 
of the fact that the decree passed in Suit 
No. 422 of 1920 infavour of the respondent 
ordering Rangubai to deliver the property 
belonging to Ganpat and the further fact 
that in execution of that decree. amongst 
other things a.copy of the decree. of June 
17, 1922, was produced by Rangubai, the 
respondent became: a transferee - by opera- 
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tion of law. In the first place there was 
no evidence before the courts below as to 
why and how this decree was produced 
or whether it was delivered to the respond- 
ent, and there is nothing about this in the 
judgment of the Appellate Court. It is 
mentioned in the judgment of the court of 
first instance, however, that a copy of the 
decree was produced in the proceedings 
which took place in the execuiion of the res- 
pondent’s decree in his suit. Then there is 
the further fact that there is nothing to 
show that the moniesor the debt in respect 
of which the decree was obtained by Rangu- 
bai was apartof the estate of Ganpat. 
For aught one knows it may be her stri- 
dhan and the production may be the re- 
sult ofa mistakeor misapprehension or 
carelessnes. In fact neither of the courts 
has gone into this question and the parties 
have not, as far as [can see, led any evid- 
ence aboutit. It is a significant fact that 
the decree in favour of Rangubai was 
made in 1922 and the debt in respect of 
‘which it is passed was not mentioned in 
the list of properties given in Suit No. 
422 of 1920, andthe decree in this suit as 
it stands does not specifically refer to the 
decree of Rangubai. Assuming, however, 
that a copy of the decree was produced in 
the case of proceedings taken to carry out 
the decreein Suit No. 422 of 1920, the ques- 
tion is whether such production could make 
the respondent a transferee of the decree of 
1922 “by operation of law” within the 
meaning 010. XXI r. 16. Apart from the 
facts which I have mentioned the question 
is, what is the meaning of the expression 
“hy operation of law”? In my opinion, ac- 
cording to the natural meaning of the 
words, a transfer by operation of law means 
a transfer on the death orby devolution or 
by succession, and a transferee by opera- 
tion of law would be a legal representative 
of the deceased decree-holder, or the per- 
son in whom the interest of the decree- 
holder has.become vested under a statute, 
e. g, the Official Assignee of an insolvent 
under the Presidency Towns Insolvency 
Act, or the purchaser at. a court’salein exe- 
cution of decree. No case has. been been 
cited: bearing on the point in this appeal, 
but Tam supportedinthe view that I am 
taking by the observations of the Privy 
Council in the case of. Abidunnissa Kha- 
toon v. Amirunnissa Khatoon (1), a case 
under s. 208 of the Civil Procedure Code of 
1859, which was tothe same effect as O. 

(1) 20 327; 4 I A 66; 3:5ar. 677; L Ind. Jur. 172; 
3 Suther. 371 (P 0). 
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XXI, r. 16, of the present: Code. In .that 
case it was observed as follows p. 
333*:— 

“Then we come to s. 20’, which undoubtedly is 
a section relating te proceedings for execution, 
and after judgment and decree. It is to this effect: 
—If a decree shall be transferred by assigament 
or by operation of lawfrom the original decree- 
holder to any other person, application. for the 
executian of the decree may be made by the per- 
son to whom it shall have been so transferred, or 
his Pleader, and if the court shall think proper . 
to grarct such application, the decree may be 
executec in thesame manneras if the application 
were made by the original decree-holder.' It appears. 
to their Lordships, inthe first place, that assum- 
ing Wazed to have the interest asserted, the dec- 
ree was not, in the terms ofthis section, transferred 
to him, either by assignment, which is not pretend- 
ed, or by operation of law, from the original dec- 
ree-holdar. No incident had occurred on which the 
law could operate totransfer any estate from his 
mother tohim There had been no death; there. 
had bea no devolution. there had been no succes. 
sion. Eis mother retained what right she had; thst 
right was not transferred to him; if he had a right, 
it was derived from his father; it appears:to their 
Lordships, therefore, that he is nota transferee of. 
a decree within the terms of this section " 

The only course opento the respondent 
was ether to apply in execution of hisown 
decree for the appointment of a. Receiver of 
Rangtbai's decree or to follow’ the prc-. 
cedure laid down in O. XXI,r. 53; if it 
was contended that the decreein favour of 
the respondent gave him the right to pro- 
ceed in accordance with that. rule. Instead 
of doirg this, he proceeded straightway to 
execute Rangubai's decree as if he was the 
proprietor of itand thishe could not do as 
there was no assignment of the decree in ` 
writing in his favour, nor, in my opinion, 
was he a transferee by operation of law. In 
my opinion, therefore, the respondent had 
no locus standi to apply in execution of 
Rangthai’s decree, and the court had no 
jurisdiction to order execution to issue in 
his favour. 

Inthis view it is not necessary to go into 
the ques‘ion of imitation. 

I would, therefore, allowthe appeal and 
reverse the order made by the lower Courts. 
Respondent to pay the costs of this appeal. 
Each party to beay his own costs. in the 
courts below. 

N. Appeal allowed. 
*Page of 2 O.—[d.| 7 
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Oriminal Revision No. 75 of 1933. 
March 1, 1933. 
Scroore AND AGARWALA, JJ. 
SUBEDAR SINGH AND OTHERS — 
PETITIONERS 


VeETSUS 
EMPEROR Opposite Party. 

Penal Code (Act XLV of 1860), ss. 99, 100—Right 
of private defence—Party in possession— Right to 
resist —Dangerous weapons used by one party—Right 
of opposite party to use similar weapons. 

A party in possession of a property is entitled to 
resist by force an attack made on his property, 
provided there is no time to have recourse to the 
public authorities for protection Ghyasuddin Ahmad 
v. Emperor (1), distinguished. 

Where the circumstances strongly suggest that 
the complainant's party were the aggressors and that 
the object of their attack was to prevent the disputed 
land from being ploughed, the accused have a right 
of private defence, and when the complainant's 
party are armed with dangerous weapons, the accus- 


ed persons are entitled to defend themselves with 
similar weapons, : h 
Application against an order of the 


Additional’ Sessions- Judge, Muzaffarpur, 
dated January 12, 1930, modifying that of 
the Magistrate, First Class, Hajipur dated 
December 1, 1932. 

Messrs. S. P. Varma, Satyadeo Sahay and 
K.N. Lal, for the Petitioners. 

Mr. S. Jaff.rImam, Assistant Govern- 
ment Advocate, for the Crown. 


Agarwala, J.—The petitioners have 
been sentenced to various terms of 
imprisonment on acharge of rioting. The 
petitioner No. 1 has been further convicted 
for causing grievous hurt. . 

The case arose out ofa dispute regarding 
land in mouza Kubatpur. The dispute re- 
garding thisland has persisted for a con- 
siderable number of years.. There has 
been litigation about it in the Civil, Cri- 
minaland Revenue Courts; and in every ins- 
tance thematter has been decided in favour 
of the petitioners. Inthe present case the 
prosecution alleged that at 8 a.m., on 
July 2, 1932, the petitioners commenced 
to plough the plot in dispute and that they 
were armed with pharsas, bhalas and lathis 
and were prepared to figh? if attacked. It 
is said that the complainant protested 
against the ploughing of the field by- the 
accused persons and that the petitioner No. 

e l then ordered his companions to beat the 
complainants party with the result that 
there was then a fight between the peti- 

. tioners’ and the complainant's party. The 
defence version of the occurrence was that 
the complainant’s party attacked the peti- 
tioners’ party while the latter was engaged 
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in ploughing the land’, and the petitioners. 
merely acted in self-defence. On a review 
of the evidence relating tothe question of 
possession, the lower Appellate Court came 
to the finding that < ; 

“in the eye of the law the title and possession of 
Subedar Singh, petitioner No. 1, were perfect” . 
but that 

“both parties went tothe field armed with sharp 
cutting weapons, fully prepared for the fight, to take - 
possession or retain possession of the land in 
dispute.” i 

It is contended on behalf of the petitioners 
that in view ofthe finding that Subedar 
Singh was in possessionthe accused should 
have been acquitted. The learned Assistant 
Government Advocate, however, argues that 
the finding of the court below amounts only | 
to a finding that Subedar Singh was 
entitled to possession, and not that he had 
actually obtained pessession. Iam unable 
to construe the finding of the lower 
Appellate Court inthis way. It seems clear 
to me that the lower Appellate Court has 
found as a fact that Subedar Singh was in 
possession of the disputed land... 

It is next contended that even if he were 
in possession of the disputed land, he was 
not entitled to take an armed mob for the 
purpose of protecting that possession, and 
reliance was placed on a decision of this 
court in Ghyasuddin Ahmad v. Emperor (1). 
That case, however, does not support the 
learned Assistant Government Advocate’s 
contention. Inthat case the facts were that 
the prosecution alleged that the accused 
had taken part in an unlawful assembly 
the object of which was to prevent the com- 
plainant from reaping the latter’s tori crop. 
The prosecution failed to prove that the 
tori crop belonged tothe complainant. In 
these circumstances it was argued on behalf 
of the accused in that case that they were 
entitled to acquittal. A Division Bénch of 
this court held that the accused having been 
proved to have taken partin an assembly 
which had resorted to force and violence 
were guilty of rioting unless the assembly 
acted in the exercise of the right of private 
defence. Ib is clear from the observations 
atthe bottom of p. 291* of the Report 
that the court found as a fact that the 
accused had failed to establish their 
possession and that. therefore they had failed 
to establish that they had the right of 
private defence. In the present case, as I 
have already observed, the finding is that 

(1) 13) Ind. Cas. 616: 13 P L T 288; ATI R 1932 
Pat 215; 11 Pat 523: (1932) Or. Cas 491; Ind. Rul. 
(1832) Pat. 221: 33 Cr. L J 8648. 

*Page of 13 P. L. T.—j#d.j 
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the accused had established their possession 
andit appears io methat & party in posses- 
sion of a property is entitled to resist by 
force an attack made on his property, 
provided there isno time to have recourse to 
the public authorities for protection. The 
learned Assistant Government Advocate 
contends that in the present case the peti- 


tioners had time to have recourse to the - 


-public authorities. His argumentis thatas 
they went armed tothe field they anticipated 
an attack and, that, instead of going to the 
field, they should have gone to the public 
authorities for protection. I have been 
unable to find any evidence in the case to 
show thatthe accused had any reason to 
believe that an attack would be made on 
them while they were ploughing except the 
fact that they had had a long course of 
litigation with the complainant’s party 
respecting the ownership of the disputed 
land which would naturally suggest to them 
the possibility of their being attacked; but 
that is quite a different matter from having 
any reason to anticipate that an attack 
would in fact be madeas soon as the comp- 
lainant’s party found that the petitioners 
were ploughing the land. It is not disputed 
that on the morning of the day of occurrence 
the accused were peacefully ploughing when 
the complainant's party arrived onthe scene. 
Ifthe petitioners at that point of time 
realised that an attack was to be made, 
there was obviously no time to have 
recourse to the public authorities. There is 
no reason to suppose that the petitioners 
who were actually in possession at the time 
of the occurrence were the aggressors. The 
circumstances strongly suggest that the 
complainant's party were the aggressors, 
and that the object of their attack was to 
prevent the disputed land from being 
ploughed. In these circumstances it appears 
to me that the accused had a right of private 
defence. Four men of the complainant's 
party received injuries and three of the 
petitioners’. The injuries inflicted were 
mostly caused by sharp cutting instrn- 
ments like pharsas and bhalas. It is clear, 
therefore, that the complainant’s party were 
armed with dangerous weapons and that in 
these circumstances the accused persons 
were entitled to defend themselves with 
similar weapons. It doesnot appear to me 
that the petitioners have inflicted on their 
opponents injuries of a more severe nature 
than were necessary for their own protec- 
tion. 

I'would, therefore, set aside the convic- 
tions of the petitione anddirect that they 
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be acquiited and released from jail. The 
fines if paid will be refunded. 
Scroope, J.—I agree. 


Ne-A. * Rule made absolute, 
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Land Acquisition Act (I of 1894), 8. 28—Valua- 
tion, methods of~‘Value’, if means market value of 
property —Successive salesof property—Inference— 
Building—Rental value, how ascertained—Fall in 
price of propertu—Effect—Practice—Judgment 
reserved— x parte application to cite additional 
authorities, whether can be entertained. ` 

Where land is acquired under the Land Aequisi- 
tion Act, the methods of valuation of ithe land may 
be classified under three heads: (l) the opinion of' 
experts ; (2) the price paid within a reasonable time 
in bona fide transactions of purchase of the land 
acquired or the lands adjacent to the land acquired 
and possessing similar advantages : and (3) a 
number of years’ purchase of the actual or imme- 
diately prospective profit of the lands acquired 
It is generally necessary to take two or all of there 
methods cf valuation in order to arrive at a fairly 
correct valuation, that exact valuation is practically 
impossible, that much reliance cannot be placed on’ 
the evidence of experts unless it is supported by or 
coincides with other evidence. Harish Chandra, v. 
Secretary of State (1), relied on. [p. 796, col. 2; p. 
797, col. 1.] ` 

“Value” for the purposes of the Land Acquisition 
Act meane the market value of the property. It 


‘may be afected by, but cannot be governed by the 


procedure laid down in the lease for fixing renewal 
premia [p 793, col. 2.] 

The objection, that averages may be influenced 
by coincidence, when they are based on the sale of 
all and sundry kinds of property, is not applicable 
to inferences drawn from the successive sales of the 
same property. [ibid.] o. 

In fixing the rental value of buildings, verandah 
areas and rooms too small for human habitation 
should be excluded from the carpet area of living 
Tooms, especially in a good residential neighbourhood 
but when additional advantages are thrown in, fuch 
as spaciocs verandahs, lighted with electric lights 
and tiled, and addition@l rooms for storing purposes 
are proviced, the rate per 100 square feet of the 
carpet area of the living room accommodation should 
be enhanced. [p. 799, col. L] 

When the price paid for property has been in- 
fluenced by a boom which is followed by a fall in 
price the court should make a reasonable deduction 
in awarding compensation Government of Bombay 
v. Ismail Ahmed (8), relied on. [p. 809, cols. 1 & 2.] 

Where after judgment was reserved an application 
was made ex parte withnotice to the other side that 
the court should consider further case lawon the 
subject of the appeal : ; 

Held, that the practice should be deprecated. [p, 
800, col. 2.) 
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First.Civil Appeal against a judgment and 
the decree of the Additional Judicial Com- 
missioner, Sind. 


Mr. C: M. Lobo, for the’Appellant. 


Mr. Kimatrai Bhojraj, for the Respon- 
dent. 


Judgment.—This is an appeal by the 
Local Government from the judgment and 
decree of the, learned Additional Judicial 
Commissioner of Sind, who awarded the 
claimant, Dr: Naraindas Mirchandani, a sam 
of Rs. 90,735 for the compulsory acquisition 
under the. Land Acquisition Act of his 
property on plot 40-A, Rambaugh quarter, 
Karachi; in lieu of the sum of Rs. 45,742 
awarded by the Land Acquisition Officer. 
The facts briefly are as follows: 

In the year 1894 the Karachi Municipality 


` granted a plot of land, No. 40-B, on a 99: 


years lease to. Dharamsing Tiloksingh and 
Shewram Dhaloomal. The ground rent 


was Rs, 4-12-2 per annum, the lease 
was renewable in perpetuity at the 
option of the tenant subject to the 


payment of premium to be fixed by the 
Municipality in accordance with the average 
value of plots in the locality. Plot 10-B 
was subsequently divided into two plots, 
viz., 40-A (the plot in suit which measur- 
ed 579 square yards) and 40-B. In 1898 
Mr. Premsing bought the Jease of plot 
40-A at Rs. 7 a square yard and built. a 
house: on it consisting of a ground floor 
and upper storey. | 


In 1915 Mr. Achalsing, a Pleader bought 
the property from his relative Mr. Premsing 
for Rs. 27,000. Mr. Achalsing made certain 
additions and alterations. In his will he 
valued? the property at Rs. 30,000. In 
1917 Mr. Mangharam bought the property 
from Mr. Achal Singh's widow for Rs. 50,00. 
On November 30, 1920, the claimant, Dr. 
Naraindas Mirchandeni bought the prop- 
erty from the heirs of Mr. Mangharam for 
Rs. 89,745. In 1922 be applied to the 
Municipality for permission to alter and 


enlarge the premises, but this was refus-. 


ed on the ground that the properly was 
to be acquired. under the Land Acquisi- 
tion Act. On June 11, 1924, a notifice- 
tion was published with a view to the 
acquisition of the land for the construc- 
tion of a road through Rambaugh Tank 
to: Burns Road. Dr. Naraindas there- 
upon submitted a claim for Rs. 1,54,495 as 
compensation as follows ; 
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Rs. 
Value of the land and building at 
Rs, 203 per square yard i +s 1,15,800 
Two trees .. S sie 25 
Loss of earnings, medical profes- 
sion, established and monopolized ... 15,000. 
Loss of. increase of income for 
two years from March 1922 ses 6,000- 
Expenses incidental to change of 
place = a oe £00 : 
“Fifteen per cent. for compulsory 
acquisition on ie ee 17,170 
Rs. 1,54,495 





The Land Acquisition Officer, awarded 
Rs. 45,552 compensation as follows ; 





Rs., 
1. Value of the land and build- 
ings i ii 37,415- 
2. Fitfeen per cent. in addition 
for compulsory acquisition §,627- , 
3. Loss of earning i 2,000 
4. Cost of removal 3 500 
5. Trees a sien ie 10 
Bs. 45,552 





On a reference by the Land Acquisi- 
tion Officer, the learned Additional t om- 
missioner awarded Rs. 90,735 as follows.:.. 








Rs 
1. Value of the- property 76,800 
2, Fifteen per cent in addition 
for compulsory acquisition 11,520 
2, Loss of practice 2,090 . 
4. Expenses of remova és £00 
5. Trees . ae 10 
Rs. 90,830- 
Deduct for capitalized assess- 
ment sae ea ase 95 ` 
Rs. 90,725 





It will be seen that the learned Addi- 
tional Judicial Commissioner agreed with 
the Land Acquisition Officer with regard 
to Items Nos. (3), (4) and (5) and we 
agree with them. It is necessary, there- 
fore, to consider what was the value of 
the property on June 11, 1924, the date of 
the notification. The leading case on the 
law relating to the valuation of land 
acquired under Act I of 1894 is the deci- 
sion of the Caleutta High Court in Harish 
Chandra v. Secretary of State (1), in which 
it was held that methods of valuation 
may be classified under three heads, viz., (1) 
the opinion of experts; (2) the price paid . 
within a reasonable time in bona fide 
transactions of purchase of the lands 
acquired or the lands adjacent to the land 
acquired and possessing similar advant- 
ages; and (3) a number of years’ purchase 
of the actual or immediately prospective | 


(1) 110 W N 873. 


1958 


profit of the land acquired. The court 
observed, that it is generally necessary to 
take two or all of these methods of valua- 
tion in order to arrive at a fairly correct 
valuation, that exact valuation is practi- 
cally impossible, that much reliance cannot 
be placed on the evidence of experts 
unless it is supported by or coincides with 
other evidence. In Dorabji Cursetji Shroff, 
In re (2), it was also pointed out, that 
the tendency of courts is to rely more on 
recent sales of the property, than on the 
opinion of experts. : 

The property under acquisition in th 
present“ case was leasehold property. The 
lease was for 99 years from 1898 and in 
1924 ‘it had 73 years to run. The lease 
was renewable in perpetuity on payment 
of a premium fixed by the Yunicipality 
according to the average value of plots 
in the Rambaugh quarter. The situation 
ofthe landhad much in its favour. Burns 
Road is a quiet neighbourhcod much prized 
by well-to-do Indian gentlemen as a place 
of residence. It is close to important 
educational institutions, There is the D. J. 
Sind College in close vicinity; there are 
also two Municipal schools. It is within 
easy access of the business thoroughfare 
known as the Bunder Road. The position 
of the claimant’s house had this additional 
advantage that there was nothing but a 
huge open “maidan” in front of it with 
a view of the Burns Gardens in the distance. 
The position of the house, however, with 
regard to the prevailing breeze was dis- 
advantageous. (The learned Judge dealt 
with the evidence and accepted the 
estimate of Rs. 34 per square yard as ap- 
proximately correct and proceeded.) The 


estimate gives a total value of about 
Rs. 20,000 -to the bare site. While the 
value of the bare site and cost of the 


buliding may, in the case of a building 
used as the personal residence of the owner, 
be borne in mind, when estimating the 
market value: See Sukhanand Gurumukh 
Sahai, In re (8), and Secretary of State v. 
Sohan Lal (4). It is-only in rare instances, 
that a reliable estimate will be obtained 
by adding the cost of the building tothe 
value of the bare site. Land isa market- 
able commodity of one description and 
land with buildings on it is marketa- 
ble commodity of another and a different 


description: see the remarks of Bachelor, J., 
(2) 10 Bom. L R 675, 
fae 4 Ind. Oas. 278; 34 B. 486; 11 Bom. L R 


6. 
oe 44 Ind. Oas. 883: 60 P R1918;76 P W R 
18, - 
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in Government of Bombay v. Merwanji 
(5). f 
Turning now to more approved methods 
of valuation the eVidence shows that there 
were no recent sales of the claimant’s 


‘property as a guide to value. There had 


been prior sales but periods of four years 
and upwards had elapsed between such 
sales and the date of the notification. ` 
-Evidencs was called by the Municipality 
which will be discussed hereafter, to prove 
that the last transaction in the claimant’s 
property four years before the notification 
took place when the market was on the 
top of = land boom. It was pointed out 
in Harish Chandra v. Secretaray of State (1), 
that bona fide transactions of purchase of 
lands adjacent to the lands acquired and 
possessing similar advantages provide an 
alternative means of estimating market 
value. Their Lordships of the Privy 
Council in Ghulam Hussein v. Land Acquisi~ 
tion Officer, Bandra (6), observed that the 
sale 14 months previously of land in the 
neighbourbood with similar advantages is 
cogent evidence especially. when nothing 
is showr. to have happened which materially 
affected the value of the land between the 
date of sile and the Government notifica- 
tion. I> Fink v. Secretary of State (7), 
the court held that if a person paid a 
certain price for a block of neighbouring 
land similarly situated and possessing 
similar advantages there was no reason 
why another block of land, the subject of 
the acquisition, should not be similarly 
valued. 

Mr. Mirams, with regard to this kind 
of evidence, observed: “Here again ‘ex- 
haustive search failed to reveal any such 
transactions.” I think Mr. Mirams over-. 
looked cne transaction. The evidence shows 
that plct No, 37-A in the Rambaugh quarter, 
known as Dr. Joel’s bungalow, was sold 
on November 5, 1932, only seven ‘months 
before she date of the notification at 
Rs. 83 a square yard. The plan Ex, 70 
shows that this plot was only 83 yards 
(as the crow flies) from the property under 


acquisition. It wasa plot which was open 


on three sides like the claimant’s. In 
situation, according to the Land Acquisi- 
tion Officer, plot 27-A was equal to the 
claimant’s plot. The building, however, 
was inferior to claimant’s building but 
Dr. Joel’s house had the advantage of 


(5, 10 Bom. L R907, | af PR 

(6) 114 Ind Oas.9; A IR 1928 PO 305; 31 Bom, 
LR 241; 29 L W507; 56M L J'127(P o) an 

(7) 54:0 598, 
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being open to the prevailing breeze while 
the claimant’s buliding as we have seen 
was ata great disadvantage in that respect. 
‘Plot No. 37-A was: onë of the plots relied 
on by the Land Acquisition Officer as a 
plot containing accommodation of a similar 
character for the purpose of estimating 
the rental value of the claimant's prop- 
erty. With regard to the seven months 
which elapsed between ils sale and the 
date ot the notification there is no doubt 
evidence (Ex. 127) that the average price 
‘paid for land in the Rambaugh quarter 
was higher in 1923 than in 1924 but Mr. 
Mirams did not attach much importance 
to the statement of average prices in the 
graph, The average was liable to be 
affected by the.class of building or prop- 
erty which happened to be in the market 
in a particular year. It will be 
seen that plot No. F-14 was ihe 
only instance of a plot purchased in 1923 
being sold in 1924 and the price on each 
occasion was the same, viz.. Rs. 30,000. 
Inmy opinion nothing is shown to have 
happened between November 5, 1923 and 
the date of the notification which materially 
affected the value of claimant's land or of 
plot.No. 37-A.. In the circumstances I think 
the contention is reasonable that the. sale 
of plot No. 37-A at Rs. 83 a square yard 
within a few months ofthe date of the 
notification proves that Rs. 63-10-0 per 
square yard, the rate allowed by the Land 
Acquisition Officer, as- the actual value of 
claimant’s plot, was far too low. Plot 
No. 37-A was close lo claimant's plot ; if 
had a similar advantage, it possessed 
accomodation of a similar character to that 
in the house under acquisition, its build- 
ing was actually inferior, though it had the 
advantage in situation, with regard to the 
prevailing breeze. From the sale of Dr. 
Joel’s plot I am of opinion that- at least 
Rs. 83 a square yard should have been 
allowed as the value of the claimant's prop- 
erty and probably more. 

The learned Additional Judicial Com- 
missioner, Dr, DeSouza, valued the claimant’s 
property at Rs. 132-10-0 a square yard. 
With great respect I am of opinion that he 
has under-estimated the effect of the land 
boom and ofthe slump which followed it. 
[After dealing with the evidence, the judg- 
ment proceeded.] It has been contended 
that since the claimant’s lease provided 
that the premia for renewal should be fixed 
in accordance with the average value of 
land in the Rambaugh quarter the claim- 
- ant cannot complain ifthe same method is 
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applied for ascertaining the market value 
of his property for the purposes of the Land 
Acquisition Act. Ifthis were +o claimant 
would only be entitled to Res. 33,592 com- 
pensation viz, the price payable for 579 
square yards at Rs. 50-45 plus 15 per cent. 
compulsory acquisition. In my humble 
opinion “value” for the purposes- of the 
Land Acquisition Act means the market 
valueof the property. It may be affecied 
by, but cannot be governed by the procedure 
laid down in the lease for fixing renewal 
premia. 

The objection, already referred to, that 
averages may be influenced by coincidence, 
when they are based on the sale ofall and 
sundry. kinds of property, is not applicable 
to inferences drawn from the successive 
sales of the same property. (The learned 
Judge here dealt with (he upward and the 
downward tendencies in the value of prop- 
eities and conlinued.) Considering the fact 
that claimant's property was actually pur- 
chased in 1917 for Rs. 60,000 and again in , 
1924 for Rs. 89,000, considering the fact that — 
inthe case of other properties in the Ram- 
baugh quarter, there is no instance of a 
greater decline than about one-half and that 
the average was a decline of 44 per cent. 
of the highest price obtained during the. 
boom, Lam of opinion that the study of the 
land market also shows that the estimated 
value Rs. 37,415 of the Land Acquisition 
Officer was far too low and I think this 
opinion is confirmed by a study of the 
process by which the figure was arrived at. 
Inthe first place it seems to me doubtful, 
whether a reliable estimate can be obtained 
ofthe value of the property, the primary 
object of which isto form a residence for a 
well-to-do merchant, or lawyer, or doctor, 
by scanninga large quarter to ascertain 
the average rent paid for the flais, rooms 
etc. f 
The sale of plot No. 37-A itself, in my 
opinion, shows that this method must be 
applied with caution to the présent circums- 
tance. The rental value of accommodation 
similar to the claimant's in plot No. 37-A 
was very low viz., Rs. 8-6-0 per 100 square 
feet and yet the plot actually fetched Rs. 8&3 
per square yard when sold, whereas the 
value of claimant's property based on a 
higher estimated rental value of Rs. 10 per 
100 square feet works out at only Rs. 64a 
square yard. Then the Land Acquisition 
Officer appears to ine to have erred in 
taking into consideration plots Nos. 4 and 
5 B-7 onthe Rambaugh Road when deter- 
mining the rental value of claimant's prop x 
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erty. Claimant's bungalow is ina quiet 
and much-prized residential quarter: The 
Rambaugh Road isa road which provides 
the shortest access from the Kutchery Road 
to the Bunder Road and to Civil and 
Dufferin Hospitals. Itis a road with tea- 
shops and other shops on either side, there 


is a considerable amount of traffic through ` 


the road and for residential purposes there 
appears to me no comparison between Ram- 
baugh Road and Burns Road. The low 
rental value of the former seems to me only 
in keeping with its surroundings. The 
same reasoning applies in a lesser degree 
to plots Nos. 63-F (14), 6 A-F (2) and 75 E 
(7) (Nos. 5,6 and8 on the list Ex. 128) 
from which the rental value was also cal- 
culated. These plots are situated in a 
pnsiness locality, viz., in Bunder Road and 
and Shewaram Road off Bunder Road. 
Their situation from a residential point of 
view is poor when compared with that of 
the claimant's house. Burns Road, in my 
opinion, is also a better locality than the 
Tank Road. Mr. Mirams, as we have seen, 
valued the claimant's plot as a bare site 
at Rs. 34 persquareyard. ‘Tank Road plots 
weresold in 1925 at Rs. 18-8-0. 

So far as the question of rental value is 
concerned I agree with the view of the 
Land Acquisition Officer that verandah 
areas and rooms too small for human habita- 
tion should be excluded from the carpet area 
of living rooms, especially in a good resid- 
ential neighbourhood “like Burns Road, but 
when additional advantages are thrown in, 
such as, spacious verandahs, lighted with 
electric “lights and tiled, and additional 
rooms for storing purposes are provided, 
the rate per 100 square feet of the carpet 
area of the living room accommodation 
should, in iny opinion beenhanced. The 
examples which remain in the list Ex. 128 
provide an average rental value of 
Rs. 10 5-0 per 100 square feet. If we add 
Rs. 2-3-0 for the spacious, well-lighted 
verandah space and box rooms, the result 
is Rs. 12-8-0 ‘per 100 square feet. The 
carpet area ofthe claimant's property was 
2,315 square feet excluding the portion left 
for a garagefor which the Land Acquisi- 
tion Officer allowed Rs. 20 per mensem. The 
monthly rent would, therefore, be Rs. 209-375 
deducting 13 per cent. Municipal rates and 
taxes (an actual figure), 4 per cent. vacancies 
and bad debts, 10 per cent. repairs (which 
does not seem excessive, considering the 
" repairs actually . needed) and 1-4 per cent. 
of 9-10 insurance, viz., a little over 27 per 
cent.(see Velinkar on the Law of Com- 
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pulsory Land Acquisition pp. 182-3), the 
net monthly rent would be Rs. 225 and the 
net annual rent Rs. 2,700. This capitalized 
at 18 years (see Yelinker, p. 185) would give 
Rs 48,600 as the value of the property. 
For the reasons already mentioned I do not 
place much reliance on this result. lhe rate 
per square yard in the resulting figure is 
more in harmony with the rate at which 
plot No. 37-A was sold, but the disparity in 
the rental value of accommodation in the 
latter and the estimated rental value of 
claimant's property is all the more glar- 
ing. 

Tke learned Additional Judicial Com- 
miss:oner estimated the value of the claim- 
ante property at Rs. 76,800. This was 
arrived at.on the basis of an.estimated rental 
value of Rs. 400 per mensem, a figure which 
forms a startling contrast not only to the 
claimant's own representations and protests 
to the Municipality (vide Exs. 76,77 and 
78), Dut also to the estimate of rent given by 
the claimant’s expert Mr.. French, The 
latter mentioned Rs. 250 per mensem for the 
premises excluding the two garages as not 
being anexcessive amount to estimate as 
rent. Forthe two garages an aggregate > 
sum of Rs. 50 per mensem would in my 
opinion be a reasonable estimate making a 
total monthly rent of Rs. 300. [After re- 
ferring to the evidence called to prove the 
actual rents paid, the learned Judge pro- 
ceeded.] With regard to the question of 
enchanced compensation on account of the 
intended development of the Artillery 
Maidan I am of opinion that the decision of 
the -earned Additional Judicial Commis- 
Itseems to me a mere 
matzer of conjecture whether the intended 
development and the sale of the plots for 
new buildings would enhance or reduce the 
value of claimant's property. I also agree 
with the learned Additional Judicial Com- 
missioner that claimant was not entitled to 
additional compensation for money spent 
on tae property since he bought it. 

It is necessary now to summarize the 
results of the intestigations made by differ- 
ent methods as tothe market value of the 
property under acquisition. There is no 
reccrded instance in the sales in the Ram- 
baugh quarter in Ex. 126 of such a falle 
in price as from Rs. 89,000 in the boom to 
Rs. 37,000.in. 1924, the Land Acquisition 
Nor is there, 
any instance of sucha slight fall as from 
Rs. 89,000 in the boom to Rs. 76,800 in 1924, 
the estimate of the learned, Additional 
Judicial Commissioner. We have seen that 


| BOO 


the cost ofa similar building at the time of 


-the notification would have been about 


. residence 


: pee the 


| 


Rs. 26,123 and the cost of the bare site about 
Rs. 20,000, but-except in the case of a new 
the cost of building and 
bare site-when added together very 


- rarely givea reliable indication of value. 


On a rental basis of Rs. 300 per mensem: 
evidence of Mr. French the 
claimant's expert, the value of the pro- 
perty would be about Rs. 47,300. Mr. 


. French's estimate appears to me to have 


been a rough estimate taking into consi- 
deration the class of building. Estimat- 


- ing Rs, 12-8-0 per 100 square feet as the 
- rental value of the carpet area of the living 


“boom. In 


room accommodation, the value of the 
property would be about Rs 48,600, but 
the estimate seems to me mainly conjectural 
aud the method is not Lthink appropriate 
to the class of residence under acquisition. 
Property within as:one's-throw of claimant's 
property, equally well situated as regards 
locality better situated as regards the 
prevailing breeze, but possessing an in- 
ferior building and living room accsmnoda- 
tion, having a lower rental value per 10) 
square feet than claimant's estimated 
rental value, was sold a few months prior 
to the notification at Rs. 83 per square 
yard. It would appear to me to follow 
that claimant's property should be regard- 
ed as worth at least Rs. 33 per square yard 
and probably more. 579 square yards at 
Rs. 83 per square yard would amount to 
Rs. 48,057. Claimant’s property was pur- 
chased for Rs. 89,745 near the top of the 
Government 
Ismail Ahmad (8), Mulla, J., beld that when 
‘the price paid for property has been 
influenced by a boom which is followed 
by:a fall in price the court should make 
a reasonable deduction in awarding com- 
pensation. 

. In'that case there was -evidence of-a boom 
and fall in prices in Bombay generally 
amounting to about 25 per cent. but no 
instance of a fall in the locality. The 


learned Judge deducted “15 per cent. In 


` baugh quarter occurred with 


‘the present case the facts are different. 
The greatest recorded fall in the Ram- 
regard to 
plots situated only 182 yards from the 
claimant's plot and the fall exceeded 50 
per cent. There was 


. where, but the average was about 44 


‘per cent. Deducting 44 per cent. 
Rs. 89,745 a sum of ‘Rs. 50,258 


f (GA 85'Ind, Oas, 531; A I R 1924 Bom. 362; 26 Bom. 
L 227, . ih 
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remains. I am of opinion that this figure 
is the figure at which the claimant's 
property should be valued. The sum is 
equivalent to a sale at Rs. 86-13-0 a square 
yard as compared with Rs. 83 a square 
yard paid for plot No.37-A. It must be re- 
membered that theclaimant’s property was 
actually sold ‘for Rs. 50,000 in 1917 before 


‘the boom began. It might perhaps, be 


contended, that since the history of transac- 
tions in properties shows a 10 per cent. 
rise between 1920 and 1921, 10 per cent 
should be added to Rs, 89,745 and 44 per 
cent. deducted from the higher figure. This 
however is incorrect, for if the figure 
Rs. 89,745 is adjusted, in this manner, the 


“price paid forone of the instances, forming 


the average viz., for the sale ofthe plot 


No. 48 A-F 14 in 1922 would also have tobe. 


adjusted, so as to bring it to the low level 
of prices in 1923 and 19:4. The result 
would be that the average deduction would 
not be 44 per cent. but more than 50 per 
cent. and the value of the property under 
acquisition would be just under Rs. 50,000. 
A sum of 15 per cent.” should be added to 


‘the ‘Rs. 50,258 to which I have referred, 


for compulsory acquisition, and Rs. 9,910 


‘for loss of practice, expenses of removal and 


trees: For the reasons which I have men- 
tioned I would reverse the order of the 
learned Additional Judicial Commissioner 
and award Rs. 68,309 in all as compen- 
sation. The claimant torefund the amount 


received by him in excess of Rs 60,305 toge- 


gether with interest at 6 per cent. 
During the ‘hearing 


application was made on behalf of the 


-claimant that the court should have fur- 


ther evidence recorded with regard to the 
subsequent value of the property after the 
notification. This course however did not 
‘appear to us necessary. After judgment 
‘was reserved an application was made 
ex parte with notice to the other side that 
the court should consider further case law 
on the subject of the appeal. The practice 
ofendeavouring by exparte applications 
cite additional authorities after 
judgment hes been reserved is, in my 
opinion, to be deprecated. Appellant to 
have costs. 
N. Order accordingly. 


of the apped] an ~- 


wet 
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_OUDH CHIEF COURT. | 
Civil Revision No. 66 of 1932. 
March 28, 1933. 
Nanavorry, J. 
DARGAHI LAL—Derenpantr— 
APPLICANT 
Versus 
Firm SANT LAL SRI KISHAN taroven 
LALLO MAL—P uaintirs — OPPOSITE 
PARTY, i 

Contract Act (IX of 1872), s. 68, ill. (e)— Defendant 
entering into composition with creditors including 
plaintiff—Plaintiff's general agent refusing to ac- 
cept payment’ at composition rate—Other creditors 
paid atthat rate—Plaintiff, if can resile from 
agreement. ` 

The defendant made an agreement with his 
creditors including the plaintif to pay them a 
composition of six annas in the rupee upon their 
Tespective demands. He offered the amount due to 
the plaintiff firm upon this arrangement, which 
the general agent of the plaintiff firm refused to 
accept believing that the defendant had some 
other property which he was concealing, lt appear- 
ed that 23 other creditors of the defendant were 
paid according to this settlement: 

Held, that the plaintiff firm could not be allowed to 
resile from the agreement made by it with the defend- 
ant and’ that s. 63, Contract Act, applied to the case, 
Chunna Mal-Ram Nath v. Mool Chand-Ram Bhagat (3) 
applied, Maung Pu v. Maung Po Thant (1) and Mosu- 
noort Satyanarayanamurthi v. Chekka Lakshmayya 
(2), not followed. 

Application for revision of an order of 
the Judge, ‘Small Cause Court, Lucknow, 
dated April 11, 1932. 

Mr. M. L. Tewari, for the Applicant. 

Dr, Qutubuddin Ahmad, for the Opposite 
Party. 


_ Judgment.—This is an application 
under s. 25 of the Provincial Small Causes 
Courts Act against a judgment and decree 
passed by the Judge of the Small Cause 
Court, Lucknow, decreeing the plaintifi’s 
suit in full. 

The facts out of which this application 
arises are briefly as follows.— . 

The plaintiff is a firm of cloth dealers 
at Cawnpore. The defendant, Dargahi 
Lal, has been sued as the managing pro- 
prietor of the, firm of Mehdi Lal Dargahi 
Lal, who are also cloth dealers in Luck- 
now. ‘The suit was.for a sum of 
Rs, 333-12-9, as principal, and Rs. 261-15-3 
for interest, in all Rs. 595-12-0. The 
defendant alleged that there was loss 
in his business and that he had closed 
down and entered into a composition with 
all his creditors, including the plaintiff 
firm, whereby it was agreed that the 
defendant would only pay six annas in 
the rupee out of the principal sum due to 
the creditors and they would relinquish 
the rest, both principal and interest. The 
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defendant further alleged that the sum 
due to the plaintiff was only Rs. 316-13-9, 
and shat according to the composition the 
plaintiff form should get only Rs. 116-8-0, 
which amount the defendant was willing 
to pay. Upon the pleadings of the par- 
ties the learned Judge of the Small 
Causa Court framed the following issues :—~ 

“1. (a) Did the plaintiff firm agree to take only 
six armas in the rupee out of the principal amount 
due toit and to give up the interest altogether 
as alleged? : 

(b) If so, how does it affect the position of the 
plaintif ? 

2, To what relief is the plaintiff entitled ?” 

Tha finding of the trial Court on Issue 
No. 1 was that the alleged agreement was 
proved, and that the plaintiff firm had 
agreed to accept only six annas in the 
rupee out of the principal sum due and 
to give up the interest altogether, and 
that toe defendant offered to pay the 
sum of Rs. 116-8-0 to Lallo Mal, the general 
agen; of the plaintiff firm, but the latter 


refused to take it because he believed 


that the defendant was concealing some 
property and was able to pay the full 
amount of his debt. It was further held 
in view of the rulings reported as Maung 
Pu vy. Maung Po Thani (1) and Mosunoort 
Satyanarayanamurtht v. Chekka Laksh- 
mayya (2) that a bare agreement that a 
creditor would tzke, at a future time, 
a smaller sum than what was, due to 
him was not binding upon him and did 
not come within the purview of s. 63 of 


.the Indian Contract Act, and therefore, 


the plaintiff's suit for Rs. 316-13-9 as 
clained in the pleadings was decreed with 
proportionate costs. : 

The only question of law argued before 
me in this application was, whether the 
learned trial Judge was right in, holding 
that s. 63 of the Indian Contract Act, 
did not apply to the agreement to remit 
a part of the debt. Section 63 of the Indian 
Coniract Act, runs as follows :— 

“Every promisee may dispense with or remit, 
wholly or in part, the performance of the promise 
made to him, or may extend the time for such 
performance, or mdb accept instead of it any satia~ 
faction which he thinks.” 

Illustration (e) to s. 63 
lows: — . 

“A owes B Rs. 2,000 and is also indebted to other 
credizors. A makes an arrangement with his credie 
tors, including B, to pay them a composition of 
eight annas in the rupee upon their respective 
demands, Payment to B of Ks, 1,000 is a 
discharge of Bs’ demand.” 


r (1) 110 Ind. Cas. 612; A I R 1928 Rang 144; 6R 
91 : 


(2) 115 Ind. Cas. 145; AIR 1929 Mad. 79; (1928) 
M WN 889; 57M LI 46; 30L W 284, 


runs as fol- 
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This illustration fully covers the present 
case. Here too, upon the facts found by 
the learned trial Judge, the defendant 
made an arrangement with his creditors, 
including the plaintiff, to pay them a 
composition of six annas in the rupee 
upon their respective demands. The 
defendant is further held to have offered 
the amount due tothe plaintiff firm upon 
this arrangement, which Lallo Mal, the 
general agent of the plaintiff firm, refused 
to accept believing that the defendant had 
some other property which he was con- 
cealing. It is also proved that 23 other 
creditors of the defendant were paid accord- 
ing to this settlement. The plaintiff firm, 
therefore, cannot now be allowed to resile 
from the agreement made by it with the 
defendant. The rulingscited above, which 
were relied upon by the learned trial 
Judge, cannot now be held to be good 
Jaw in view of the decision of their Lord- 
ships of the Privy Council in Chunna 
Mal-Ram Nath v. Mool Chand-Ram Bhagat 
(3). In this case their Lordships of the 
Judicial Committee overruled a decision 
of the Bombay High Court and observed 
as follows :— 

“The language of the section (s 63° of the 
Contract Act) does not refer to any such agreement 
and ought not to be enlarged by any implication of 
English doctrines.” 

. Commenting upon this decision of their 
Lordships of the Judicial Committee, Sir 
Frederick Pollock and Sir Dinshaw Mulla, 
the learned Commentators of the Indian 
Contract Act, 6th Edn. 1931, p. 362 make 
the following observation ;— 

“In 1903 the High Court of Bombay held that a 
dispensation or remission under this section involves 
a promise as defined by s2 (b) (of the Contract 
Act) or, what is the same thing as agreement within 
B. 2 (e), so that there must be a proposal of the 
dispensation or remission, which is accepted’ in 
technical terms, that the effect of the section is 
only to allow an accord to be good without satisfac- 
tion. The Judicial Committee has now overruled 
this opinion (against which the present writers have 
continuously protested) in a few and decisive words; 
“The language of the section does not refer toany 
such agreement and ought not to be enlarged by 
any not implication of English Yloctrines,” 

“Thus the words of the section are construed 
according to their natural meaning, and a promisee 
can discharge the promise not only without con- 
sideration but without a new agreement . —......... 
There is nothing in the words of the section (we 
said) about promise, proposal, or acceptance, and 
we fail to see why any such matter should be 
imported, except on the assumption that the 
intention was to alter the English Law of accord 
and satisfaction only by abrogating the requirement 
of consideration.” : 

(3) 108 Ind. Cas. 678; 55I Al5l: AIR 1928 PO 
99,5 O.W N 1£66;470 L J 503; 2B ALJ 603; 29P 
L R353; 320 W N 738; 30 Bom. L R 837,55 M LJ 

BY W 251; 9 Lak. 510 (P 0), 


MANSA V. ANCHO; 
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In a, footnote thé learned Commentators 
pointed out that this ruling of the Privy 
Council Chunna Mal-Ram Nath v. Mool 
Chand-Ram Bhagat (3), had overruled the 
opinion of the Rangoon High Céurt that 
if the remission was in the form of an 
agreement it required a new considera- 
tion: Maung Pu v, Maung Po Thant 
1). 
ce the reasons given above, I allow 
this application for revision, modify the 
judgment and decree of the lower Court 
and give the plaintiff a ‘decree for 
Rs. 116-8-0 with proportionate costs. The 
appellant will get his costs of this revi- 
sion. ; 

N. Application allowed. 





_ ALLAHABAD HIGH COURT. 
Civil Revision Application No. 65 of 1933. 
April 20, 1933. 

SULAIMAN, C. J. . 
Lala MANSA— APPLICANT 
VETSUS 
Musammat ANCHO AND OTHERS 
— OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1905), 0. VIII, r. 
5—Recital in written statement that allegation in 
plaint is not admitted—Effect of —Interpretation of 
statutes—Punctuation marks, whether control 
meaning. 

A recital in a written statement to the effect 
that a certain allegation in the plaint is not ad- 
mitted cannot be deemed to be an admission, It 
amounts to denial by necessary implication, 

in construing a statutea court of law is bound 
to read it without the commas inserted in the print. 
Levis Pugh v. Ashutosh Sen (1) and Maharani of 
Burdwan v Krishna Kamini Debi (2), referred to. 

Civil Revision Application against an 
order of the Small Cause Court Judge, 
Aligarh, dated December 21, 1932. 

Mr.S. B. L. Gaur, for the Applicant. | 

Mr. N. P. Asthana, for the Opposite 
Parties. 


Order.—This is a plaintiff's applica- 
tionin revision from a decree of the Court 
of Small Causes. The plaintiff sued on the 
strength of two bonds which were osten- 
sibly executed after an interval of 14 
months. The plaintiff besides examining 
himself, produced one witness whose demea- 
nour did not impress the court and he did 
not produce the other witness who was a 
patwart, Thedefendant is an ignorant 
widow and she denied execution of the 
bonds and the receipt of consideration. 
The execution and consideration were not 
admitted in the written statement and on 
oath she emphatically denied them. The 


1983 


court below has held that in such cirgum- 
stances it lay heavily on the plaintiff to 
prove the execution of the bonds and the 
advance of consideration for them and has 
then held: “In my opinion, the plaintiff 
has failed to discharge the burden.” 
am nob concerned with the reasons given 
by the Judge for not believing the plaint- 
iff and his witness. The finding of fact 
must beaccepted. It is also not neces- 
sary to point out that the learned Judge, 
having examined the writings-on the two 
documents and the ink and the pen used, 
was inclined to the view thatthey both had 
been written about the same time although 
they appearedto have been separated in 
point of time by about 14 months. 

The only other point urged on behalf of 
the applicant isthat the plea in the written 
statement that the allegations contained 
in the plaint were not admitted was” 
wholly insufficient under `O. VIH, r. 5, 
was unhappy but punctuation marks can- 
not control the meaning ofthe section. In 
construing astatute a court of law is bound 
toread it without the commas inserted in 
the print: Levis Pugh v. Ashutosh Sen (1) 
and Maharani of Burdwan v. Krishna 
Kamini Debi (2). Iam ofopinion that it 
could not have been intended by the Legis- 
lature that where a defendant states in the 
written statement that a certain allegation 
is not admitted he shall be taken to have 
admitted that allegation. I think the rule 
should be really read as follows: 

“Every allegation of fact in the plaint, if not 
denied specifically orif not--denied by necessary 
implication or if not stated to be not admitted in 
the pleading of the defendant shall be taken to be 
‘admitted except as against a person under dis- 
ability.” faa 

If a recital in the written statement that 
a certain allegation is not admitted were to 
be deemed to be an admission, then denial 
by necessary implication referred to in the 
rule would have nomeaning. I am, there- 
fore, clearly of opinion that the defendant 
had inthe written statement denied the 
execution and receipt of consideration when 
she, specifically stated that she did not 
admitthem. The application is according- 
ly dismissed with costs. 

N. Application dismissed. 

(1) 114 Ind. Cas. 601; A LR 192) P. O. 69; 581A 
93 8 Pat.516;33 OW N 323; 29 L W 449; 10 PLT 
155;60 W N 151,490 LJ 415; 31 Bom, L. R. 702; 
(1929) ALJ 170; 56M L J 517; P O 
(4) 14 O 385; 141 A 30; 4 Sar, 772; 


iL Ind, Jur. 
275 (P O). 
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.OUDH CHIEF COURT. 
Cziminal Appeal No. 231 of 1933. 
June 29, 1933. 

| Sum, J. 
SAEOPAL —Accosep—APPELLANT 
versus ae 
EMPEROR CoMPLATINANT — RESPONDENT. 


Crimiral Procedute Code (Act V of 1898), ss. 284, 
537—Case triable with assessors—Trial substantially 


held wita aidof assessors—Assessors- not chosen ace 

cording to law—Legality of trial—Defect, tf cured 

by 3. 587. 4 i . 
Where a criminal case i3 triable with assessors, 


and the trial is substantially’ held with the aid of 
assessors but those assessors are not chosen accord- 
ing to law, the trial must be held to be illegal and 
the defectis not cured by s. 537, Criminal Procedure 
Code, Xhub-Singh v. Emperor (2', relied on, Em- 
peror v-Mav Singh Bechar (and Emperor v. Man 
Singh (55, referred to. f 
Appeal against an order of the Assistant 
Sessions Judge, Fyzabad, dated April 5, 
1933. 
Dr. J. N. Misra, for the Appellant. 
“Mr. Ali Muhammad, forthe Crown. 
Judzment.—This is an appeal by one 
Sheopal who has been convicted by the 
learned Assistant Sessions Judge of the 
Fyzabad District under s. 307, Indian Penal 
Code, and sentenced to seven years’ rigorous 
imprisonment, and a fine of Rs. 200; in 
default of payment of the fine he was 
ordered to undergo a further six months’ 
rigorous imprisonment. There was also 
tried in the case one Pudan........he was 
acquitted. 


On the appeal coming up for hearing, it 
was pointed out to me by Dr. J. N. Misra, 
the Conneel for the appellant’ that the trial 
began as a jury. trial, and continued tobe 
regarded as such right down to the day on 
which arguments were heard. It appears 
that on that day (the 24th March last) the 
Advocate who was appearing in defence 
contended that the case was triable with 
the aid of assessors, and not with a 
jury. This contention was opposed’ by the 
Government Pleader, who maintained that 
the case was triable with a jury. The note 
made by the Assistant Sessions Judge says 
that the Government Pleader “maintained 
this position in the beginning also.” From 
this it appears that there was some discus- 
sion earlier on the point, but I find nothing 
on therecord to show what was said. In 
any case, the trial, as I have said, certainly 
begar asa jury trial and continued as 
Mareh 24. The learned 
Assistant Sessions Judge then came to the 
conclusion that, having regard to the con- 
tents of para. 15 (2), 9 and (e) of Chap: V 
of the Qudk Oriminal Rules, the case ought 
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to have been tried with the aidof assessors. 
This view was correct. The Assistant 
Sessions Judge went on to direct that “the 
jurors will henceforth be considered as 
assessors.” Arguments were apparently 
then heard, and the opinions of the gentle- 
men who had been empannelled as 
jurors were recorded as the opinion of 
assessors, : 
` The question is whether the trial can be 
regarded, in view of the above circumstances, 
asa legal one. In my opinion it cannot. 
The trial ought to have been held through- 
out with the aid of assessors chosen from 
persons ‘‘summoned to act as such” (see 
s. 284, Criminal Procedure Code). The 
gentlemen in the present case, who in the 
end gave their opinions ostensibly as asses- 
sors, were not “summoned to act as such” 
at all. They were summoned to act as 
jurors, and were practically throughout the 
trial regarded as such. It is possible, of 
course, that theirnames are also in the list 
of assessors, though there is nothing de- 
finitely to show that. Howeverthat may be, 
they were not, as I have said already, sum- 
monedto act as assessors, andin those cir- 
cumstances it cannot be said that there was 
a lawful trial by a lawfully constituted 
tribunal. Ihave considered the contents 
of s. 536 (1), Criminal Procedure Code, but 
I do not think that what is therein contain- 
ed applies inthe present case. Thisoffence 

_cannot beregarded strictly as one triable 
with the aid of assessors, but which was, in 
fact, tried by a Jury, since at what may 

- beregarded as the crucial point inthe case 
the jurors were directed to be considered as 

` ‘assessors, and instead of returning a verdict 
‘as jurors they gave their opinionsas asses- 
‘sors. As was remarked by a learned Justice 
‘of the Bombay High Court in Emperor v. 
‘Mav Singh Bechar (1): 

“The law makes no distinction as to the procedure 
at the trial between a trial by a jury and one with 
the aid of assessors except as to the summing 
ap in the case of the former and the manner in 
which the verdict in the formerand the opinions of 
‘the assessorsin the latter age respectively taken. 
It is at this latter point that there is a departure of 
ways,and ifthe accused who is tried does not 
intervene at that crucial point, and get the pro- 
cedure applicable to trial with the aid of assessors 
enforced, he cannot be heard to complain.” 

. The present case was triable with asses- 
sors, and the trial was substantially held 
“with the aid of assessors, but those assessors 
-were not chosen according to law, and I, 
therefore, think that the trial must be held 
‘to have been illegal. Ina case of the Judi- 
. (1) 2 Ind, Cas, 460; 35 B 423; 11 Bom. L. : 
AA i ; m. LR 350; 10 
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cial Commissioner’s Court reported as Khub 
Singh v. Emperor (2)it was held that where 
assessors had not been properly chosen the 
court was not properly constituted, and it 
was impossible tosay that any defect of that 
kind was cured by s. 537 of the Criminal 
Procedure Code. In that case the trial was 
held to be illegal, and a re-triel was ordered 
according to law. A similar view was 
taken in acase reported as Emperor v. Man 
Singh (8). 

It is regrettable that the learned Assistant 
Sessions Judge did not at the beginning of 
the trial come to the conclusion at which he 
correctly arrived on March 24. Taking 
the view I do,I set aside the conviction and 
sentence, and direct that the appellant 
Sheopal be retried according to law, andI 
direct that the re-trial be by different court 
from that which has already dealt with 
the matter. Ileave it tothe learned Sessions 
Judge of Fyzabad to decide in which court 
the re-trial shall take place. 

I do not think it necessary to interferein 
any way with the order of acquittal that 
was passed in favour of the other accused, . 


Pudan. 
N. Re-trial ordered. 
ace Cas 874; 13 OO 337; 11 Or. L J 
j 


(3) 21 Ind. Cas. 894; 35 A 570; 15 Bom. L R 996; 
14 Cr. L J 654. 


ALLAHABAD HIGH COURT.. 
Civil Revision Application No. 498 
of 1932. 

April 18, 1933. 

Youne, J. 

MOOL CHAND—Derenvant— 
—APPLICANT 


versus f 
GANGA SAHAI—PLATNTITF— 
OprosiTs PARTY. 

Civil Procedure Code (Act V of 1908), O. 1X, rr. 
3, 4—Dismissal of suit under r. 8—Restoration of 
suit—Notice to defendant of date fixed for hearing, 
necessity of. 

Where a suit was dismissed on the ground 
that neither the plaintiff nor the defendant had 
appeared on the date originally fixed for hearing 
of the case,andthe suit is subsequently restored, 
the defendant is of right entitled to have notice 
on the date fixed for hearing. Brij Lal v. Bua Ram 
(1), distinguished. She K 

Civil Revision Application against the 
decree of the Small Cause Court Judge, 
Aligarh, dated September 13, 1931. 

Mr. G. S. Pathak, for the Applicant. 

Mr. S. B. L. Gaur, for the Opposite 
Party. ` 

Judgment.—This is an application in 


1933 


revision fromthe decision of the 
Subordinate Judge of 
plaintiff brought a suit for salary, and 
notice was servedon the defendant. On 


learned 


April 20, the case was fixed for hearing- 


further evidence. Neither the plaintiff nor 
the defendant appeared, and the suit was 
dismissed for default. On June 27, an 
application by the plaintiff was heard 
asking for restoration. Notice of that ap- 
plication was served on the defendant. On 
June 27, however, the defendant did not 
appear. The application for restora- 
tion was allowed and June 29, was fixed for 
the hearing. Of this date June 29, the 
defendant had no notice. The case was 
decided in favour of the plaintiff on June 
29 and the defendant applied on August 
12, for restoration of the case. He filed 
an affidavit saying that he had no know- 
ledge whatever of the case, until August 
5. The learned Judge, however, decided 
that as the defendant had knowledge of 
the original hearing and of the application 
for restoration, it was unnecessary that 


he should have notice of the date June, 


29 when the actual hearing took place. 
The defendant has applied in revision 
against this order dismissing his applica- 
tion for restoration. 

The sole point in this case is whether the 
learned Judge was right in deciding that 
it was not necessary to serve notice on the 
defendantof the date of hearing of the 


case after. restoration. Counsel for the 
respondent here has relied upon 
the case of Brij Lal v. Bua Ram 


17 Ind. Cas. 292 (1). In that case a. 
learned Judge of this ‘court decided that 
where neither the plaintiff nor the defend- 
ant had appearedon the date fixed origin- 
ally for the hearing of the case the defend- 
ant was not entitled to notice of the date 
fixed for hearing the application for resto- 
ration by the plaintiff. This case is no 


authority for theeproposition that no notice. 


is necessary for the hearing of the case 
itself after restoration. f 
It appears to methat apart from authori- 
ty, I cannot possibly- decide that a defend- 
ant is not entitled to notice of the hearing 
of the case against him. In this case both 
the plaintiff and the defendant were absent 
+ on the original hearing. When the plaint- 
iffis allowed a second chance by having the 


application for restoration granted, it ap-. 


pears to me inequitable thatthe defendant 

should not have notice of the date fixed for 

the hearing. Apart from authority there- 
(1) 17-Ind. Oas. 292; 10 A.L J399, 
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defendant is of right entitled to notice of 
the hearing of the suit. In this case the 
learned Judge cgme to the conclusion that 
the defendant did have notice in fact 
of the hearing, although no notice had 
been served on him on the bare statement 
of the plaintiff in an application that the 
defendants man had been watching the 
proceedings on all the dates. The defend- 
ant hes stated on oath that he had no 
knowledge. It is impossible to take “a 
mere statement in an application against an 
oath, I therefore hold that the defendant 
did not have knowledge of the proceed- 
ings on June 29 and accepting the ap- 
plication in revision, set aside the order of 
the learned Judge of the Small Cause 
Court and direct that the suit be restored 
and decided according to law. Costs will 
will abide the event. 
N. Revision allowed. 





OUDH CHIEF COURT. ` 
First Civil Appeal No. 41 of 1932. 
March 23, 1933. 
BIBHESHWAR NATH AND NANAVUTTY, JJ. 
SITLA BAKHSH SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 


Versus 
JANG BAHADUR SINGH AND OTHERS— | 
DEFENDANTS—RESPONDENTS. - 

Registration Act (XVI of 1908), s. 17—Compromise 
accepted by Revenue Court and embodied in its order 
—Registration, if necessary. 

Where a compromise in afamily dispute is ac- 
cepted by the Revenue Court and embodied in its’ 
order, no question of registration under s. 17, Re- 
gistration Act, arises and when the Revenue Court 
by its proceedings has given effect toa compromise, 
the proceedings and order of the Revenue Court do 
not require registration. Satrohan Lal v. Nageshwar 
Prasad (1), Tej Bahadur Khan v Nokko Khan (2), 
Mahabir v Dwarka 1:3), Sital Singh v. Gajendra 
Bahadur Singh (4), Balbhaddar Singh v. Shamsher 
Singh (5)and Triloki Nath v, Ram Manorath (8), 
relied on, Ram Gopal v. Tulshi Ram (6) and Bhag- 
wan Deiv. Shib Singh (7), referred to. 


Appeal against the decree of the Sub- 
ordinate Judge, Sitapur, dated March 21, 
1932. 

Messrs. Radha Krishna and S. N. Sri- 
rastava, for the Appellants. si 


Messrs. Girja Shankar, Hyder Husein, 


and Badri Prasad Gupta, for the Respond- * 


ents. z 
Judgment.—This is an appeal from a 


judgment and decree of the learned Sub-° 


ordinate Judge of Sitapur, dated March 
21, 1932, dismissing the plaintiffs’ suit with 
costs. ee ae - 
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"The following pedigree will serve to elucidate the relationship between the parties; 


RUSTUM SINGH 


Musammat Indar Kuar, e» 


J 








(died 5th July, 


Musammat... 








first wife 1928), second wife 
defendant No.6 
| 
Ganga Bakhsh Singh, 
defendant No. 4 
: | | 
Sitla Bakhsh Balwant. Singh, Ohhatarpal Durga li 
Singh, plaintiff plaintiff Singh, plaintiff 
i No. ], No. 2, Plaintiff No. 4. 
No, 3. 
| 
. a — 
l 
Jang Bahadur Harihar Singh, Balraj Singh, Puttu Singh 
Singh, defendant defendant (died in father's 
i a No, 2, No. 3. lifetime) 
o. 1. : 


It is admitted by the parties that: till 
the death of Rustum Singh all the sons and 
grandsons -were joint and formed a joint 
co-parcenary bodyowning all the properties 
involved in the present suit. It is also 
admitted that all the properties in suit are 
ancestral property. On the death of Rustum 
Singh the compromise (Ex, 1) was effected 
on August 4, 1928, whereby Ganga Bakhsh 
Singh (defendant No. 4) and father of the 
plaintiffs got a six annas nine pies share 
and Thakurain Indar Kuar (defendant 
No. 6) got the remaining nine annas three 
pies share for her lifetime without any 
power of alienation, and it was settled by 
the compromise that after her demise muta- 
tion in respect of this nine annas three pies 
share would be made in the names of 
defendants Nos. 1, 2, 3 and 5 in equal 
shares. The plaintiffs were no Parties to 
this compromise (Ex. 1). Their contention 
in the present suit is that the compromise 
is invalid and adversely ‘affects their 
interest, as, under the family custom set 
up by them, their father (defendant No. 4) 
should have got an eight annasshare instead 
of merely getting a six nnas nine pies 
share as entered in the compromise. : 

Upon the pleadings of the parties the 
learned Subordinate Judge framed the 
e following issues:— 

1, Are the plaintifis and their father defendant 


No 4, entitled to eight annas of the property in suit 
under any custom of the family as alleged in para. 6 
< of the plaint? i 

2. Is the sulenama or compromise dated August 
4, 1928, not binding on the plaintiffs as alleged by 
‘them in paras. Rand 9 or is ita family settlement 
and hence binding on the plaintifis ? 


Jagatpal Singh, 
defendant 
No 5. 


The trial Court found Issue No. 1 in 
favour of the plaintiffs, and the first portion 
of Issue No. 2 against the plaintiffs and 
the second portion of it in favour of the 
defendants and accordingly dismissed the 
plaintizs’ suit, 

Dissatisfied with the judgment and decree 
of the lower Court, ihe plaintiffs have filed 
the present appeal. 


The sole point urged for determination 
in this appeal is whether the finding of the 
lower Court, that the compromise (Ex. 1) 
did not require registration because it did 
not create or declare any new right but only 
recognized a pre-existing right, is correct 
or not. This view of the matter, which has 
been accepted by the learned Subordinate 
Judge, receives corroboration from a judg- 
ment of the lateCourt of the Judicial Commis- 
sioner of Oudh reported as Satrohan Lal v. 
Nageshwar Prasad (1) in which it was held 
that transactionsin the nature of family 
arrangements or settlements are binding 
onthe parties and must be enforced and 
that in order to decide whether a petition 
by way of compromise presented to a 
Revenue Court in thecourse of mutation 
proceedings requires registration or not, 
one must.consider the situation of the 
parties at the time when the document was 
presented and deduce from surrounding ° 
Circumstances what the parties intended 
by laying the petition before the court; and 
that if the compromise purported -to be 
nothing more than an admissionor acknow- 


(1) 35 Ind. Cas, 770; 19 O © 75; 30 L J 339, 
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ledgment of title already in existence, it 
did not require registration, but, on the 
other hand, if it amounted to a declaration 
of respective interests of the parties in the 
property not merely in presenti but in future 
thenthe document was one the registration 
of which was compulsory under s. 17 of the 
Registration Act and it was further held 
that the word “declare” occurring in s. 17 
of the Indian Registration Act implied a 
declaration of will and not of 2 mere state- 
ment of fact. The view set forth in the 
ruling quoted above has been subsequently 
followed by this court as Tej Bahadur Khan 
v. Nekko Khan (2), Mahabir v. Dwarka (8), 
Sital Singh v.Gajendra Bahadur Singh (4) 
and Balbhaddar Singh v. Shamsher Singh (5). 
The learned Counsel for the appellants chal- 
lenge the correctness of thisview and relies 
upon a Full Bench ruling of the Allahabad 
High Court reported in Ram Gopal v. Tulshi 
Ram (6), in which it was held that a bind- 
ing family arrangement dealing with im- 
moveable property of the value of Rs. 100 
and upwards could be effected by an oral 
agreement, butthat where the terms of 
such an oral agreement had been reduced 
tothe form of a document within the mean- 
ing ofs. 91 of the Evidence Act, no evidence 
in proof thereof was admissible except 
the documentitself, and that such a docu- 
ment could not be admissible in evidence 
under s, 49 ofthe Registration Act if it 
wasnot registered. He also relied upon a 
ruling reported in Bhagwan Dei v. Shib 
Singh (7). Ontheother hand the learned 
Counsel for the defendants respondents 
supports the view of this court laid down 
inthe rulings reported in Vols. IH, LV, 
V& Vicfthe Oudh Weekly Notes, referr- 
ed to above, and further puts forward an- 
other consideration based upon a ruling 


reported as Triloki Nath v. Ram Manorath - 


(8),in which it was held that the proceed- 
ings of a mutation case and the order 
thereon did not require registration inas- 
muchas they were not “instruments” which 
alone were required by law to be compul- 
3 (1) 99 Ind. Cas 472; 3 O W N 993; A I R 1927 Oudh 


7. 
(3) 103 Ind Oas. 757; 4 O W N 663; 2 Luck 662; 
A I R 1927 Oudhb 472; 12 R D655 

(4) 116 Ind. Cas. 59; 5 O W N 1022,12 R D 638; 
4 Luck. 57: AIR 1929 Oudh 373. 

(53) 116 Ind Ceas. 197; 6 O WN109; AIR 1929 
Oudh 305, i 

(6) 116 Ind Cas. 861; 26 A L J 952; A I R 1928 All. 
641;51 A 79 (F B). 

(1) 124 Ind, Oas. 345; A I R 1920 All. 341; Ind Rul. 
(1939) All. 825, 

(3) 132 Ind, Cas 537: 80 WN 764; 15 R D 375; 
ocr R1931 Oudh 296; Ind. Rul. (1931) Qudh 
297, j 
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sorily registered under clauses (a), (b) and 
(c) of s. 17 sub-cl. (1) of the Indian Registra. 
tion Act of 1908, 

It was contended on behalf of the defend- 
ants-respondents bytheir Counsel that in 
any event the compromise (Ex. 1) having 
been accepted by the Revenue Court and 
embodied in its order, no question of 
registration under s. 17 of the Indian 
Registration Act arises in the present 
case. rae 

We think that there is no force in this 
appeal andthat it must fail on the last 
ground urged by the learned Counsel for 
the defendants-respondents, without going 
into the other questions raised by the 
learned Counsel for the plaintifis-appel- 
lants. . 

In para. 5oftheir plaint, the plaintiffs- 
appellants alleged that after the death of 
Rustum Singh a compromise was effected 
on - August 4, 1928,” amongst the defend- 
ants Nos. 1 to3 and defendant No.6 and 
defendant No. 4 in respect of the im- 
moveable property specified in the list 
attacked which formed part of the plaint, 
and by virtue of thiscompromise mutation 
in respect of six annas nine pies share was 
effected in the name of defendant No. 4 
and of the remaining nine annas three 
pies share in each village was made in 
favour of defendant No. 6 and possession 
was delivered accordingly. This para. 5 of 
the plaint was admitted by the defend- 
ants intheir written statement and it 
clearly implies an admission that thé 
compromise (Ex. 1) was embodied and 
given effect to by the court. In view of 
this statementin para. 5 of the plaint it is 
hardly open tothe plaintiffs now to urge 
that Ex. 1, the compromise, required regis- 
tration when they themselves admit that 
it was embodied in an orderof the Revenue 
Court and that it was given effect to by 
the Revenue Court ordering mutation in 
accordance with the terms of the compro- 
mise. 

Wemay note here that the learned 
Counsel for the” plaintiffs-appellants. did 
not challenge the finding of the lower 
Court that Ex. 1 evidenced a family. settle- 
ment and that it was a record of a family 
settlement. His only contention was that 
Ex lrequired registration and as it was 
not registered it was not admissiblein evid- 
ence. 


We hold that as the Revenue Court by ' 


its proceedings gave effect to this compro- 
mise, the proceedings and order of - the 
Revenue Court did not require registration, 
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The result is that the appeal fails and 


` we dismiss it with costs, 
Appeal dismissed. 
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PATNA HIGH COURT. 
Second Civil Appeals Nos. 698 to 708 of 
: 1925. 
February 10, 1933. 
- KULWANT BAHAY AND MOHAMMAD 
' Noor, JJ. 
Tur SECRETARY or STATE ror INDIA 
IN COUNCIL — APPELLANT 
eg versus 
RAMASRAY SINGH AND OTHERS — 
` RESPONDENTS. 

Cess Act (IX of 188), s. 41—Cultivating raiyats 
-Inability to pay local cess—Computation of cess to 
be patd—Scheme of the Cess Act- Tenure-holder, 
status of -—Cultivating raiyats, if can be treated as 
tenure-holders for assessment of cess, 4 

Under s 41 ofthe Ceas Act every cultivating 
raiyat has to pay to the person to whom his rent is 
payable a certain proportion of the local cess calculat- 
ed under the provisions of the Act or upon the 
annual value ascertained under the provisions of 
B. 24 or 25 ofthe Act in respect of theland hela 
by him. Where the amount upon which certain 
persons are sought to be assessed is not the amount 
of the rent which is payable by them to their land- 
lord, they cannot be assessed with cesses upon the 
amount, nor is the amount the annual value ascertain- 
ed under the provisions of s 24 or 25. 


The scheme of the Road Cess Act is 
that the holder of the estate has to pay cesses upon 
the rents that he receives in respect ofthe estate. 
The tenure-holder in his turi has to pay cesses 
upon the rent that he receives from the raiyat under 
him andthe raiyathas to pay the cesses not upon 
what he receives from the land but upon what rent 
he pays to his superior landlord. Cultivating 
raiyats under the Act areto pay cesses upon the 
rent they pay to the superior landlord in respect of 
the land forming their raiyati holding, 


Persons who are admittedly cultivating raiyats 
cannot be treated to be tenure-holders for the purpose 
of assessment of cesses. 


Second Civil Appeals against a decision 
of the District Judge, Saran, dated Febru- 
ary 14, 1928, confirming that of the Munsif 
Chapra, dated December 13, 1926. | 

Mr, Rat Gurusaran Pragsd, Government 
Pleader, for the Appellant. | 

Messrs. B. P. Sinha and Harinundan 
Singh, for the Respondents. 


Judgment.—These are appeals by t 
defendant No. 1, the’ Becrstary of ei 
for India in Council against the decision 
_ of the District Judge of Saran confirming 

the decision of the Munsif and decreeing 

the plaintiffs’ suits for a declaration that 
the assessment of road cess made upon 
them under the Road Cess Act was ultra 
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vires and without jurisdiction and the’ 
realisation of the cessso assessed wasillegal - 
and fora refund of the same. 

The plaintiffs are admittedly the cultivat- 
ing raiyats of certain lands in village 
Anandpur which adjoins the lands of Sone- 
pur where the Sonepur Fair is held annually. 
It appeers that the plaintiffs allowed the 
dealers of cattle to hold a sort of Hat 
upon their holdings for whichthey charged 
a certain fee per head of cattle from those 
dealers. These plaintiffs were called up- 
on to submit a return under s. 24 of the 
Cess Act Bengal Act IX of 1880 and there- 
after they were assessed with a certain 
amount of cess upon the income they 
derived from the dealers of cattle who hold 
the Hat upon their land. They protested 
that they were not liable to be assessed 
on the income they derived which could 
not be treated as the annual value ofthe 
land within the definition of the expression 
as givenin the Cess Act. Their objections 
were disallowed up to the Board of Revenue. 
They then institnted the present suits for 
a declaration that they were not liable to 
assessment and for arefund of the cesses 
realised from them. 

The defence of the Secretary of State 
for India in Council was that the plaintiffs 
were the holders of tenures within the 
definition of the terms as given in the 
Cess Act and therefore they were liable to 
asse8sment and they have been rightly 
assessed and the cesses have been legally 
recovered from them. 

Both the courts below have held that 
the assessment on the basis of the income 
derived by the plaintiffs from the dealers 
of cattle was illega] and ultra vires and 
they made a declaration entitling the 
realised 
from them and granted them adecree as 
prayed for, 

The argument advanced by the learned 
Government Pleader on behalf of the ap- 
pellant isthatunder s. 5 of the Cess Act 
an immovable property is liable to the 
payment of local cess. ` Unders. 6 the. 
local cess is to be assessed on the 
annual value of lands. Unders. 4 “An- 
nual value of any ‘land, estate or tenure” . 
means the total rent which is payable, 
or if no rent is actually payable, would 
ona reasonable assessment be payable 
during the year by all the cultivating 
raiyats of such land, estate or tenure, or by 
other persons in the actual use and occupa- 
tion thereof. It is contended that the 
plaintiff's interest jn the land is an interest 
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in immovable property within the mean- 
ing of s. 5 and that therefore, under s. 6 
they are liable to assessment upon the 
annual value which is to be determined’ 
upon the sum they recover which is to be 
treated as ihe annual value within the 
definition of the term as given ins. 4. It 
is clear that the argument of the learned 
Government Pleader cannot be accepted 
as sound. Under s. 41 of the Cess Act 
every cultivating raiyat has to pay to the 
person to whom his rent is payable a certain. 
proportion of the local cess calculated under 
the provisions of the Act orupon the annual 
value ascertained under the provisions of 
s. 24 or 25 ofthe Act in respect of the land 
held by him. The amount upon which the 
plaintiffs are sought to be assessed is not 
the amount of-the rent which is payable by 
the plaintiffs to theirlandlord and therefore, 
they cannot be assessed with cesses upon 
this amount, nor is the amount the annual 
value ascertained under the provisions of 
s. 24 or 25 of the Act. Section 24 empowers 
the Collector to cause a notice in the pre- 
scribed form to be served on any person 
holding any lands or possessing any interest 
therein, although such person may have been 
mentioned in any return as a cultivating 
raiyat. This section merely empowers the 
Collector to call upon the cultivating raiyat 
to submit a return and the cultivating 
raiyat has to submit a return of the annual 
value of the land held by him. According 
to the definition of the term “annual value” 
he has to mention in the return the rent 
which is payable to him. That supposes 
that the raiyat has got an under-raiyat 

.under him from whom he recovers 
rent. Ifthere isno under-raiyat and if the 
raiyat is himself cultivating the land, it is 
clear that he cannot be called upon to. 
furnish aretuzn of the annual value which 
he derives in respect of the land. The note. 
to s. 24 printed in the Bihar and Orissa 
Cess Manual of 1927 clearly indicates that 
s. 24 contemplates the case of a raiyat who 
is not cultivating the land himself directly 
but has let it out to under-raiyats for 
actual cultivation, For aught we know, 
the provisions contained in s. 24 might have 
been introduced for the-purpose of enabling. 
the Collector to check the accuracy of the. 
return filed by the proprietor or the tenure- 
holder, who in his return has described 
certain Jands as in the possession of 
cultivating raiyats. Section. 26 provides 
that 1f it shall appear to the Collector that. 
any person upon whom a notice has. been 
served under s. 24 has been wrongly classed 
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in the return as a cultivating raiyat, the 
Oollector may direct that the entry be cor- 
rected and that such person be classed as 
a tenure-holder. THĦis clearly refers tothe 
return submitted by the superior landlord 
or tenure-holder. In any event when as a 
matter offact in the present case there is no 
cultivating raiyat under the plaintiffs, the 
plaintiffs cannot be called upon to submit 
a return of the annual value of their lands, 
The scheme of the Road Cess Act appears 
to be that the holder of the estate has to pay 
cesses upon the rents that he receives in 
respect of the estate. The tenure-holder 
in his turn has to pay cesses upon the rent 
that he receives from the raiyat under 
him and the raiyat has to pay the 
cesses nai upon what he receives from the 
land but upon- what rent he pays to his 
superior landlord. Inthe present case the 
plaintiffs are the cultivating raiyats. There 
is no dispute on the point that they are the’ 
cultivating raiyats. As cultivating raiyats 
they are liable under the ‘Act to pay cesses 
upon ths rent they pay to the superior 
landlord in respect- of the land forming. 
their raiyati holding. Ifthe plaintiffs make 
any profit out of the land, that profit is not to 
be taken into consideration in assessing the 
road cess in respect of the land. It is only 
the income derived by the holder of the 
estate orof the tenure upon which cess is to. 
be assessed and in so far as the cultivating 
raiyat is concerned it is only upon 
the reni payable by him that cess 
is to ke assessed. Under the Gircum-. 
stances it is clear that the plaintiffs 
cannot be assessed to cesses in respect of 
any profit which they make out of the hold. 
ing. . Ke 
The question is whether the plaintiffs 
can be construed to have the status of a 
tenure-holder in respect of the lands’ 
held by them when they allow the dealers 
in cattle to come upon the land and hold a 
Hat there. The definition of the term 
“tenure” as given in the Act precludes such 
a contention. It expressly provides that the 
interest of a cultivating raiyat is notinclud- 
ed in the term “tenure”, The plaintiffs 
are admittedly cultivating raiyats and they 
cannot he treated to be tenure-holders for 
the purposes of assessment of cesses. ~The 
persons who hold the Hat and deal in cattle 
upon ths land are not lessees under the 
plaintiffs. They are mere licensees who 
have besn granted license to come upon 
the land -and to’ sell their cattle. The 
difference between a lessee and a licensee. 
has been pointed out in the case of” 
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Khudan Lal v. Nafisuddin (1), and the Full 
Bench decision of the Calcutta High Court 
in Secretary of State for India v. Karuna 
Kanta Chowdhry (2) is a+ clear authority on 
the point. It is, therefore, clear that the 
decision of the learned District Judge was 
correct, 

These appeals must, therefore, be dismiss- 
ed with costs, 

NWA, Appeals dismissed. 

(1) 142 Ind, Cas 43; 13 PI, T 648; A 1 R 1933 Pat. 
33; Ind. Rul (1932) Pat. 101. 

(2) 35 082, 
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OUDH CHIEF COURT. 
Civil Revision Application No: 73 of 1932. 
March 6, 1933. 

Waztr Hasan, O. J., AND Smita, J. 

RAGHUNANDAN-— DEFENDANT — 
APPLIOANT fi 

versus 
RAGHUBAR SINGH-—PLAINTIFE — 


OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115— 
Order refusing to receive documentary evidence— 
Whether ‘case decided’—Revision—Competency of. 

An order of refusal to receive documentary evi- 
dence cannot be construed to be a decisionof a 


case within the meaning of s.115,, Civil Procedure 


ode. ' 

Civil Revision Application for revision of an 
order of the Subordinate Judge, Sultanpur, 
dated May 4, 1932. 

Mr. Bhagwati Nath, for the Applicant. 

Judgment.—These are two applications 
under s. 115 of the Code of Civil Procedure, 
1908. The former ismade by Raghunandan 
and the latier by Sheo Nath. Both these 
applicants are defendants in a suit for 
redemption brought by the plaintiff 
Raghubar Singh in the Court of the Sub- 
ordinate Judge of Sultanpur. After the 
| issueshad been framed, but before the 
evidence was commenced, the applicants 
filed an application in the court seized of 
the redemption suit for permission to tender 
inevidence certain documents in support of 
-their defence. The lea*ned Subordinate 
Judge has refused to grant the permission 
prayed for, and these applications are made 

against the order of refusal. We are of 
opinion that the applications are not main- 
tainable under s.115 of the Code of Civil 
Procedure. Inthe first place an order of 
refusal to receive documentary evidence 
cannot be construed to be decision of a case, 
and inthe second place we do not think 
that there has been any illegality in the 
exercise of the jurisdiction with which he is 
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vested by law by the learned Subérdinate 

J udge. We would, therefore, formally reject 

these applications, but we cannot take leave 

of them without pointing out to the learned 

Subordinate Judge that having regard to 

the natureof the documents which these 

applicants tendered in evidence before the 

trial commenced, he would have been better 

advised to have received them and to have 

proceeded to decide the caseonthe merits. | 
We trust that the learned Subordinate Judge 

will do so when he is moved in that behalf. 
again by these applicants. If, however, by 

the delay made by the applicantsin tender- 

ing the documents in evidence the opposite 

party has suffered in any manner, the latter 

may be compensated by awarding costs. 

The applications are rejected. 

N. Applications rejected. 





‘PATNA HIGH COURT. i 
Divil Revision Application No. 26 of 1932. 
January 17, 1933. 
KULWANT SAHAY, J. 
Raj Kumar Babu BIRKESHWAR 
NARAIN SINGH AND ANOTHER — 
PETITIONERS 


versus 
Raj Kumar Babu GANESH 
PRASAD SINGH AND ANOTHER— OPPOSITE 
PARTIES. 

Civil Procedure Code (Act V of 1908), O0. XLVII 
rr. 1,5—Review, application for—When can be 
heard by a Judge other than the Judge who decided 
the case—Second appeal—Judge going into evidence— 
Whether an error apparent on the faceof the record. 

Order XLVII, r. 5, Civil Procedure Code, only pro- 
vides that if on account of the absence ofthe 
Judge for a period of six months after the filing of 
the application the application cannot be heard by 
that Judge, then it can be heard by another Judge 


‘of the court. f 
Where a Judge in second appeal goes into ths 
error apparent 


evidence, it cannot be said to be an 
onthe face ofthe record under O. XLVIT;r. J, for 
purposes of review. 

Civil Revision Application against a 
decision of Mr. Justice Jwala Prasad, 
dated January 8, 1932, decreeing the Appeal 
from Appellate Decree. No. 781 of 1930. 


Messrs. P. R. Das, Ray, G. S. Prasad, 
Kameshwar Dayaland G. C. Das, for the 
Petitioner. 

Messrs. S. M. Mullick and Sarjoo Prasad,. 
for the Opposite Party. 

Judgment.—This is an application for 
review of a judgment of Jwala Prasad, J., in 
Second Appeal No 781 of 1930. There is 
also.an application under s. 5 of the Indian 
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Limitatibn Act for extension of the time 
for filing the application for review. Béth 
these applications were presented before 
Jwala Prasad, J., and his Lordship was 
pleased to issue nolice on the opposite party. 
The matterhas now been referred to me for 
decision by his Lordship the Chief Justice. 

_ A preliminary objection is taken by Mr. 
` Sushil Madhab Mullick that I have no juris- 
diction to hear this application for review. 
The objectionis based upon the provisions 
of O. XLVII, r. 5 of the Code of Civil Pro- 
cedure, and itis contended that no other 
Judge of this Court can hear this applica- 
tioninasmuch as Sir Jwala Prasad continu- 
ed attached to this court at the time when 
the application for review was presented 
and he was not precluded by absence or 
‘other cause fora period of six months next 
after the application from considering the 


decree or order to which the application. 


referred. The contention of the learned 
Advocate for the opposite party is that it is 
only in cases when the Judge, whose decision 
is soughtto be reviewed, is absent on the 
date when the application is made, or the 
date next to that on which the application 
is presented, and remains absent from 
court fora period of six months and is thus 
precluded from considering the decree or 
order for a period of six months calculated 
froin the date next after the application is 
filed, that another Judge can hear the ap- 
plicationfor review. No authority has been 
placed before me in support of this conten- 
‘tion and I do not think that the objection 
raised is sound. In my opinion what the 
rule provides for isthat, if on account of 
the absence of the Judge fora period of six 
months after the filing of the application the 
application cannot be heard by that Judge, 
then it can be heard by another Judge of 
the Court. Inthis case, Sir Jwala Prasad 
was absent on leave for more than six 
months since after the filing of the appli- 


cation, and is not likely to come back from: 


leave for six months more, and, therefore, 
the case can be heard by another Judge. 
Under the circumstances the p.eliminary 
objection must be overruled. 
Asregards the merits, Mr. P. R. Das, who 
appears for the petitioners, raised only one 
ground for the review, viz., that there is an 
error apparent on the face of the record in- 
asmuch as the learned Judge has gone into 
evidence in a second appeal. Iam not pre- 
pared to say that this is an error apparent 
on the face ofthe record within the mean- 
ing of 0. XLVII,r.1 of the Code of Civil 
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which this court’ can in second appeal go 
into evidence. Under s. 103 ofthe Code, if 
this court be of opinion that there has been 
an illegality, omissiqn, error or defect such 
as is referred toin sub-s. (l)ofs. 100, and 
by reason thereof there has been a wrong 
decision by the lower Appellate Court, it can, 
instead of making a remand, determine the 
case finaily by going into evidence. On 
reading thedecision of Jwala Prasad, J., it 
is clear that he was of opinion that there 
was such a defect in the decision of the 
lower Appellate Court which was attacked 
before him in second appeal: e. g., as 
regards the decision of the learned District 
Judge onthe point of - adverse possession, 
Jwala Prasad,J., points out that the deci- 
sion was ‘llegal. It was, therefore, open to 
the learned Judge to go into evidencein 
thiscase. It is clear, therefore, that the 
ground urged by Mr. Das, viz., of an error 
apparent on the face of the record inasmuch 
as the learned Judge had gone into evidence 
in a second appeal, is not a valid ground for 
admitting this application for review. 

Ilt appears that in the application for 
review the points taken were: that the 
shares of the parties were not as stated in 
the judgment of Jwala Prasad, J. The 
learned Judge had stated that the plaintiffs’ 
share was 10 annas 8 pies and the defend- 
ants’ share was 5 annas 4pies. It was 
further stated in the application for review 
that it was not correct to say that the 
batwara xhasra Nos. 221, 222, 242, 253 and 
257 whick were in dispute, corresponded to 
the survay plot No. 1618. These were 
perhaps the grounds upon which Jwala 
Prasad, J , was pleased to issue notice upon 
this application. These grounds have not 
been pressed before me, and there is nothing 
to show that there was any mistake in 
stating the shares of the parties or in stat- 
ing thatthe batwara khasra numbers men- 
tioned above did not correspond with the: 
survey pidt No. 1618. i 

Under che circumstances I find no reason 


` to admit this application for review and it 
. must be dismissed With costs; 


hearing fee 
three gold mohurs. : 

In view of the order made above, no 
order is necessary on the application under 
s. 5 of theIndian Limitation Act. 

N-. Application dismissed. 


Procedure. There are Gircumstances under . _ 
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‘ALLAHABAD HIGH COURT. 
Civil Revision Application No. 38 of 1933. 
April 21, 1933. 
NIAMATULLAH: AND RAGHHPAL SINGH JJ., 
PURSHOTTAM LAL JAITLY— 
DEFENDANT — APPLICANT: 
VETSUS 
W. T. HENLEY’S TELEGRAPH WORKS, 


LTD., AND ANOTHER -—PLAINTIPFS— OPPOSITE 


PAKTIES. 

Civil Procedure Code (Act YV of 1908s 115, 
0. XXX,r. 6-Some partners sued in name of firm 
—Defence of —Partner not allowed to cross-examine 
plaintiff's witnesses—-Whether proper—Order of court, 
if ‘case decided — Interference in revision. 

The position of a firm is.materially different from 
that of a. registered company when it sues or is 
sued, Order XXX, Civil Procedure Code, makes it 
perfectly clear how far a firm, as distinguished from 
a registered company, can be represented by its in- 
dividual partners. 

Where someonly of a large number of partners 
put in appearance, the fact will be duly recorded ; 
and if appearance has not been put in by all the 
partners, the case willbe one in which some only of 
the partners have appeared and others have not. 
When the suit is one in which the entire firm is 
sued the liability of each partner is not several but 
a collective liability, unless any particular partner 
is impleaded forsome reason in his individual 
capacity, in which case he should figure.as a party 
wholly apart from his capacity asa partner. Each 
of the partners who has entered appearance as such 
has precisely the same rights as regards the conduct 
of the case as one of several defendants having a 
common defence. The name ofthe frm is onlya 
compendious description of the partners in reference 
to the common interest which they possess in a, 
certain concern. When the firm is arrayed as a 
defendant, all the partners should be deemed to be 
in the array of the defendants in theircapacity as 
partners. 

Where a defendant who putin an appearance as 
one of the partners of the defendant firm, applied for 
cross-examination of the plaintiff's witnesses but the 
application was rejected : 

Held, that the defendant was entitled to cross- 
examine the witnesses and that the court's decision 
that he was not entitled to take part in the conduct 
of the case amcunted to a“‘case decided “ within 
the meaning ofs. 115, Civil Procedure Code, and 
could be interfered with in revision. 

Oivil Revision Application from an order 
of the Additional Sub-Judge, Allahabad. 

Mr. N. P. Asthana, for the Applicant. 

Mr. Hazari Lal Kapur, for the Opposite 
Parties. 6 ? 


Judgment. - This is an applica- 
tion for revision directed against an order 
passed by the learned Additional Subordi- 
nate Judge, Allahabad, in a regular suit 
pending before him. One ofthe questions 
arising in the case is whether the order 
is only an interlocutory order which cannot 
be questioned in revision, or whether it 
amounts to a “case decided’ within the 
meaning of s. 115, Civil Procedure Code. 


--Jtis only ifthe aforesaid order can be 
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considered to amount to a “decisiin” ofa. 
“case” that the merits of the order fall to 
be considered. h i 
It appears that the plaintiff, W. T. 
Henley’s Telegraph Works Ltd., sued for 
recovery ofa certain sum of money and 
impleaded the Gorakhpur Electric Supply 
Co., Ltd., as defendant No. 1 and P. L. 
Jaitly and Co., as defendant No. 2. The 
suit was contested by both the defendants 
who filed separate written statements. The 
cne filed on behalf of defendant No. 2 
was signed by Keshri Narain, who isone 
of the partners of the firm P. L. Jaitly 
and Co. It is not quite clear as to who 
are the members of the firm P. L. Jaitly 
and Co. but it is no longer in disputs 
that Keshri Narain and Pandit Parshotam 
Lal Jaitly are two of the partners. The 
words “and Co.” forming part of the des- 
cription of defendant No. 2, is a misnom- 
er. It is not a company registered or 
otherwise. It is only a firm of which at 
least Keshri Narain and P. L. Jaitly are 
members. It is also necessary to mention- 
that defendant No. 2, that is, P. L. Jaitly 
and Co., represents defendant No. 1, 
namely, Gorakhpur Electrice Supply Oo., 
Ltd, as its managing agents. The written 
statements, filed on behalf of both the 
sets ofthe defendants had therefore a com- 
mon source, namely P. L. Jaitly and Co. 
Messrs. Ladli Prasad and Radha Charan, 
Advocates, were retained for defendant 
No. 1, by Pandit Parshottam Lal Jaitly, 
who signed a vakalatnamaa in their favour, 
Messrs. Kampta Prasad Kecker and Vid- 
hya Dhar were retained on behalf of the 
defendant No. 2, and a vakalatnamah ini 
their favour was executed by Pandit Par- 
shottam Lal Jaitly. The case proceeded 
to trial for a considerable lengthof time, 
On January 10, 1933, Mr. Ramnama Prasad 
acting under instructions from Pandit Par-. 
shotam Lal Jaitly, presented an applica- 
tion that the latter had not been im- 
pleaded in the suit which was consequently 
It was 
prayed that the suit be dismissed on that 
ground. The learned Judge dismissed 
this application for certain reasons, which 
it is not necessary fo mention. That order 
became final and has not been questioned 
in revision before us. Immediately after 
that order was passed, Mr. Ramnama 
Prasad; again professing to act on be- 
half of Pandit Parshotam Lal Jaitly, pre- 
sented an application, which referred to the 
court's recent order of January 10, 1933 and. 
prayed “ that this court be pleased to, 
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decide whether the petitioner can as a 
proprietor of defendant No.2 go on With 
the caseor not.” This application was 
dispoged of by an order of the same date, 
which is in question in revision before us. 
The application, dated January 11, 1933, 
asked for the decision of a question which 
so far as.the proceedings preceding that ap- 
plication show, had never arisen. The 
order “of the court however, shows that 
Pandit Parshotam Lal Jaitly’s misgivings 
regarding his rightto take part in the 
conduct of the suit were not altogether un- 
founded. The learned Judge passed an 
order which -negatives that right. The 
material portion of that order is as fol- 
lows : 

“You had aright to put in a written statement 
‘or contest, if you desire and at the proper time. 
If you. want now to go on with the suit, you 
must ask to be allowed to defend or put in 
2 contest and contest the suit, but you cannot be 
allowed to come in at any moment and say as you 
also area member or the proprietor you can be 
allowed to cross-examine the plaintiffs’ witness or 

roduce evidence on your own behalf without 

aving actually filed any contest or made appearance 
when you might or ought to have done so, So 
cannot allow you now to cross-examine plaintiffs’ 
witnesses or to produce evidence on your own behalf” 

It seems to us that there was some 
confusion of thought in the minds of Counsel 
appearing before the lower Court on Janu- 
„ary 11, 1933 and of the lower Court itself. 
The position of a firm is materially different 
from that of a registered company when 
it sues or is sued. Order XXX, Civil 
Procedure Code, makes it perfectly clear 

“how fara firm,as distinguished from a 
registered company, can be represented by 
its individual partners. We confine our 
remarks to casesin which a firm is sued 
and refrain from taking any notice of 

‘those provisionsof O. XXX, which relate to 
cases in which a firm is plaintiff. It will 
appear from r. 6 that : 

` “where persons are sued as partners in the name 

-of their firm they shall appear individually in their 
own names but all subsequent proceedings shall 
nevertheless, continue in the nameof their firm.” 


It is clear that the defendant firm can 
put in its appearance in the manner pro- 
vided by 7.6 that is its individual memb- 
ers should put in appearance but the des- 
cription of the defendant must continue 
to be as before, that is the name of the 
firm. Where some only of-a large number 
of partners putin appearance the fact 
will be duly recorded ; and if appearance 
has not been put in by all the partners 
the case willbe one in which. some only 
,olthe partners have appeared and others 
have not, The suit being one in which 
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the entire firm is sued, the _ liability.of 
each partner is not several but a collective 
liability unless any particular partner is 
impleaced for somg reason in his individual 
capacity, in which case he should figure 
as a party wholly apart from his capacity 
as a partner. Each of the partners who 
has entered appearance as such has pre- 
cisely the same rights as regards the 
conduct of the case as one of several 
defendants having a common defence. The 
name of the firm is only a compendious 
description of the partners in reference to 
the common interest which they possessina 
certain concern. When the firmis arrayed 
asa d2fendant, all the partners should . be 
deemed to be in the array of the defendants 
in their capacity as partners. Order XXX, 
r. 1(2), Civil Procedure Code provides that: 
“where persons sue or are sued as partnersin the 
name of their firm, it shall, in the case of any 
pleading or other document required by or under 
this Cod to be signed, verified or certified by the 
plaintiffvr the defendant, suffice if -such pleading or 
other document issigned,verified or certified by anyone 
of such persons.” 

In this case, the wrilten statement signed 
by one of the partners, namely, Keshri 
Narair, was filed. It should be considered 
to be the written staternent of the firm that 
is, of all the partners constituting it. Pandit 


_Parshatam Lal Jaitly should therefore, be 
considered to have contested the suit. Messrs, 


Kampta Prasad Kackerand Vidhaya Dhar 


‚whose vakalatnamah was signed by Pandit 


Parshotam Lal Jaitly, appeared on behalf of 


_ defendant No. 2. We do not consider it neces- 


sary todecide -whether Pandit Parshotam 
Lal Jaitly had the authority to empower 
the aforesaid Advocates to appear for all 
the paztners. At anyrate the authority con- 
ferred by him was effective so far as he was 


‚concerned. Similarly Mr. Ramnama Prasad 


whose vakalatnamah was signed by Pandit 
Parshotam Lal Jaitly could legally represent 
him on the proceedings. The court never 
ordered the proceedings to be ex parte 
against the firm or any member thereof, Itis 
thus clear that Pandit Parshotam Lal Jaitly, 
who is admitted’y a member of the firm 
“P.L. Jaitly and Co.,” entered the ap- 
pearance through his authorised Counsel up 
to the date on which the order in question 
in this revision was passed: Wethink that 
the premises, on which the learned Sub- 
ordinate Judge based his conclusion, are 
not well founded. Pandit Parshotam Lal Jait 

ly did contest the suit and the learned Sub. 
ordinate Judge’s assumption to the contrary 
is net correct. That he putin appearance 
as oneof the partners of the firm is also 
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undeniable. As a defendant inthe case 
he was as much entitled to cross-examine 
the plaintiff's witnesses and to produce 
evidence for defenceas any other defendant. 
It is not necessary for the purposes of 
this case to decide whether the firm as 
a whole will be bound by what he does 
in conducting the case. It is, however, 
unquestionable that in conducting the case, 
he is bound by the written statement filed 
on behalf of the firm, and his conduct of the 
suit should not travel beyond it. For the 
reasons discussed above we are of 
opinion that the order passed by the 
ee Court was nob in accordance with 
aw, 

The next question is whether the order 


is one which can be interfered with in’ 


revision, We are of opinion that the lower 
Court’s decision that the defendant is 
not entitled to take part in the conduct 
of the case amounts toa “case decided” with- 
in'the meaning ofs.115, Civil Procedure 
Code.-In depriving Pandit Parshotam Lal 
Jaitly of his right to cross-examine the 


plaintiff's witnesses and to examine wib.” 


nesses in defence the lower Court, acted 
illegally in the exercise of its jurisdiction. 
The result isthatthis application is allow- 
ed. The order of the lower Court is set 
aside and it is declared that Pandit Par- 
shotam Lal Jaitly, as one of the partners 
of the firm P. L, Jaitly and Co., is entitled 
to cross-examine the plaintiff's witnesses 
and to examine such witnesses on his own 
behalf as he may be advised, provided there 
-is no other circumstance in the case which 
disentitles him ‘of these privileges. We 
direct that the parties should bear their 
own costs of thisrevision in view ofthe fact 
that Pandit Parshotam Lal Jaitly could 
have had the plaintiff's witnesses cross- 
examined and evidence led for defendant 
No, 2 through his Counsel, in whose favour 
.& vakalatnamah on behalf of the firm had 
been executed. 
N. Revision allowed. 


GALCUTTA HIGH COURT. 
Criminal Admitted Appeals Nos. 1120, 
1123 and 1124 of 1932. 
January 20, 1933. 
RANKIN, ©. J., AND COSTELLO, J. 
TARAPADA MITRA AND OTHERS— 
APPELLANTS 
versus 

3 EMPEROR— Opposite PARTY. 
Penal Code (Act XLV of 1860), ss. 117, 120-B— 
Charge under both the sections--Whether objection- 
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able—Charge under s. 120-B introduced id justify 
join? trial—Propriety of—Criminal Procedure Code 
(Act V of 1893), s. 289—Criminal trial—Evidence to 
justify conviction—Nature of, 

Where one person is arrested with revolitionary 
leaflets in one place and another person for distri- 
bution of leaflets of the same kind ina different 
place, there is no objection to introduce a ` charge 
under s. 120-B, Penal Code, tojustify a joint trial. 
There is no objection to charge under both ss. 117 
and 12)-B, 

In a criminal trial in order to establish an offence 
it is not enough that the prosecution theory isa 
theory which would explain the facts. It must be 
shown that itis the only theory which in a reason- 
able sense is compatible with the facts. 


A person cannot be convicted merely because bis 
own story is false. The conduct of the accused at 
the time ona question of guilty knowledge may in 
probability and in truth be the best evidence in the 
world. £ 

‘Criminal Admitted Appeals against the 
orders of the Ohief Presidency Magistrate, 
Calcutta. 


Messrs. Narendra Kumar Basu, Nirod 
Bandhu Roy, J, C. Gupta, Bhagirath 
Chandra Das, H. M. Bose, Binode Lal Ghose 
Bue Woopendra Nath Neogy, for the Appel- 
ants. 

Messrs. Khundkar and Anil Chandra 
Roy Chowdhury, for the Crown.’ 

Rankin, C. J.—We have before us the 
appeals of three persons who were tried by the 
learned Chief Presidency Magistrate of Cal- 
cutta sitting asa Special Magistrate under 
Ordinance X of 1932. There were four 
accused at the trial. Abani Ranjan Sarcar, 
Ashoka Kumar Chatterjee, Tarapada Mitra 
and Nirmal Kumar Guha and the case 
against them, in short, was this; On 
September 14, last very early in the morn- 
ing at about 4 o'clock the accused Abani 
and Ashoka were seen coming out of Sitaram 
Ghose Street and entering Amherst Street. 
They were seen by two constables and 
Abani was seen carrying with him a brown 
paper parcel. We have been shown the 
parcel; it 1s not a very large parcel but 
one of acylindrical shape. The constables 
challenged these two people and they said 
that they were on their way to Sealdah 
to catch atrain to Khulna. The accused 
Abani was asked what was in the parcel 
and he said there were warm clothes. The 
constables felt the bundle and proceeded 
to open it and they found a quantity of 
revolutionary leaflets which -have been 
described quite correctly by the Magistrate 
as leaflets inciting all and sundry to indis- 
criminate assassination. There was an 
envelope found on Abani by the constables 
which shows that Abani was a person who 
had been entrusted with the duty of dig- 
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seminatlng these leaflets and that they 
were to be published broadcast on “the 
night of the 16th all over Bengal. These 
people were taken to the thana and there 
another letter was found upon Abani but 
nothing incriminating was found upon 
Ashoke. The place where they were found 
was about the junction of Sitaram Ghose 
Street and Amherst Street and it is now 
clear enough on the admission of both 
these accused and the other accused Tara- 
pada that these two people had spent the 
night at a place called 61, Sitaram Ghose 
Street, where Tarapada had for some months 
been living. There is’ 4 definite evidence 
’ of that and, in particular, there is evidence 
that Ashoke had a meal on the previous 
night with Tarapada at that place. 

It is not disputed on behalf of the pro- 
secution that there is a train for Khulna 


at about 5 o'clock in the morning and from. 


the letter found on Abani it would seem 
clear enough—and this is the prosecution 
case—that these people were going to 
Khulna and probably also to Jessore. So 
far as Abani is concerned that is reason- 
ably plain. The Chief Presidency Magis- 
trate convicted Abani and there is no appeal 
by Abani before us. He was caught red- 
handed. The Chief Presidency Magistrate 
also convicted Ashoke and, Tarapada and 
_ the question is whether there is evidence 
against those two sufficient to bring home 
to them the offence of which they have been 
convicted. The offence of which Tarapada 
is convicted—and the same is true of 
Ashoke-is an offence under s. 506 read 
with ss. 117 and 120-B, Indian Penal Code, 
that is to say, conspiracy to instigate the 
public to commit criminal intimidation. I 
see no reason totake any exception to the 
form of the charge. It may or may not 
be a duplication to haves. 117 as well as 
8. 120-B; but in view of certain arguments 
and decisions it was thought safer to put 
it inthat form. There can be no objection, 
in my judgment, to that. It was said as 
regards the accused Nirmal that the charge 
under s, 120-B was perhaps introduced 
merely in order to enable him to be tried 
with the other people. It would be seen, 
when I come to deal with this accused, that 
he was convicted of publishing these very 
same leaflets not in red colour but in white 
colour. I see nothing wrong whatever in 
s. 120-B being introduced if it were neces- 
sary to justify a joint trial. 

The question, however, is whether the 
evidence against, in the first plaee, Tara- 
pada. and, ia the second place, Ashoke is 
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sufficient to justify théir conviction. I have 
read very carefully and more than once 
the judgment of the Chief Presidency Magis- 
trate and, as regards Tarapada, I have the 
greatest difficulty in seeing that there is 
any tangible evidence or case against him 
sufficient to justify a finding that he was 
taking part in any way in this project of 
distribution of these revolutionary leaflets. 
It is quite true that Abani who had these 
leaflets had spent the night at 61, Sitaram 
Ghose Street; it is quite true that that 18 
the mess where Tarapada had for some 
time been living but there is no proof at 
all whether Tarapada was or was not a 
fellow conspirator with Abani and the 
Magistrate's observations as to probability, 
while thsy may be true, undoubtedly are 
not based upon evidence which proves 
them. It is of course quite easy to put the 
hypothesis that 61, Sitaram. Ghose Street, 
was the centre of an organization though 
only temporarily and that Tarapada was 
really the person who had got these two 
people so come to his house, provided the 
leaflets and arranged everything. That 
may be quite a reasonable suspicion, but 
there is no evidence whatever. In my judg- 
ment Tarapada must, therefore, be ac- 
quitted. The case against .Ashoke is 
very different. There the position is that 
he was found at this distinctly. early hour 
of the morning in company with Abani who 
was carrying the leaflets in a brown paper 
parcel. When they were challenged they 
told the constables‘that they were going to 
Sealdeh to entrain for Khulna. There is no 
reason why Ashoke should not innocently 
be going to Khulna; as far as we know, 
he appears to have come from Khulna, 
The question is whether his association in 
These circumstances with Abani is sufficient 
to justify the finding that he knew of 
Abani’s mission as regards the pamphlets 
and not only knew of it but was taking 
part in it. They had spent the night in the 
same place, 61, Sitaram Ghose Street: 

It seems that there is a train at this hour 
of the morning for Khulna and I suppose 
people must be allowed to go to the station 
at that hour of the morning to catch it, 
One cannot help thinking that perhaps the 
association is more readily explained by 
the assumption of guilty knowledge and 
intention on the part of Ashoke than 
by the failure to make such an assumption. 


-It may aven be a reasonable view that it 


is somewhat more probable than not that 
Ashoke was fellow conspirator with Abani. 
But the question before this court is not 
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that. The question is whether it is proved 
and for that purpose we have to remind 
ourselves that it is not enough that the 
prosecution theory is one theory which 
would éxplain the facts—it has got to be 
shown that it isthe only theory which ina 
reasonable sense is compatible with the 
facts, Having very carefully examined the 
circumstances of the case, particularly in 
-view of the very strong opinion ex- 
pressed by the Magistrate, I thought it 
necessary to examine it over and over again 
with considerable care. I have not been 
-able to satisfy myself that there is in this case 
proof that Ashoke was guilty of taking 
part with Abani. The Magistrate has pro- 
ceeded very largely upon what he rightly 
' regards as an untrue story told by Ashoke 
in his defence. It does not appear that at 
the time Ashoke told any untrue story; but 
at the trial at the time of the plea being 
taken he set up a story about having come 
to Caleutta to get- a cycle repaired, and 
how he was staying the night at No. 61, 
„Sitaram Ghose Street and was merely accom- 
panying Abani to Sealdah Station not with 
the intention of going by train anywhere 
-but merely keeping him company to Sealdah 
-because Tarapada was going to do it and 
asked him to doit instead. I quite agree 
with the learned Magistrate that that story 
is a tissue of untruths altogether. 

The story was set up at the time of the 
‘trial in order to make out that he was not 
going from Sealdah by train to Khulna in 
‘company with Abani. That is the manifest 
-purpose of it. The prosecution case, in my 
judgment, is quite right that he was going 
from Sealdahto Khulna in company with 
‘Abani. The learned Chief Presidency 
Magistrate is of opinion that the fact that 
-he set’ up that false defence at the tridl 
shows that he not only knew the contents of 
“this paper parcel, but also that he was 
taking part with Abani in the conspiracy 
to disseminate these leaflets. I do not think 
so. One hasto remember that false defences 
are very common. A person cannot 
“be convicted merely "because his own 
story is false. It is quite true that on 
this question of guilty knowledge the con- 
duct of the accused at the time may be ab- 
-golutely of the firs! importance. 

It may provide quite good reason for 
hanging a man; his conduct at the time on 
a question of guilty knowledge may in 
probability and in truth be the best evi- 
dence in the world. But it is a different 
thing altogether to give a false defence 
later at the trial; and merely because that 
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defence is false Ido not think thdt we are 
entitled to infer that he was taking part 
with Abani in the conspiracy. It has to be 
remembered that Abani was a conspirator 
and it by no means follows that he would 
be .communicating the fact of this con- 
spiracy to all and sundry and to every youth 
of his own age he met. He might quite 
well put up for the night with some young 
fellows without taking all those young 
fellows into confidence. It would have been 


‘a very foolish thing to doin the circumst- 


ances in which he was. Ido not conceal 
from myself for a moment that the case of 
Ashoke is very suspicious, but I cannot 
find any tangible material on which I think ' 
we would be justified in upholding his con- 
Tuo He must therefore, be acquitt- 
ed. - 

As regards Nirmal I have no diffculty. 
The only question there is whether the 
evidence of the sergeant and another 
witness is to be thrown overboard as a 
tissue of lies because though they say ‘that 
they saw Nirmal distributing these léafiets, 
chased him and after he had tripped over 
a wire fence managed io catch him with 
the leaflets on him, their story is to be dis- 
believed aitogether because of what is put 
down in the First Information Report and in 
the crime sheet. As regards that,: the 
defence is a particulerly unfavourable 
specimen ofa hackneyed and unreasonable 
argument. There is no doubt that he was 
caught red-handed. The result is that 
Nirmal's appeal is dismissed but the appeals 
of Tarapada and Ashoke are allowed 
and they must be acquitted and discharg- 


ed. 
“Costello, J.—I agree. 
N. ‘Order accordingly. 





CALCUTTA HIGH COURT. 
Criminal Appeal No. 607 of 1932, 
January 17, 1933. 

RANKIN, C. J., AND AMEER ALI, J. 
HAFEZ MOLLA AND OTSERS— APPELLANTS. 


VETSUS 

EMPEROR - Oprosıta PARTY. 
Criminal trial—Trial by Jury—Conviction of 
some accused—Subsequent conviction of foreman of 
jury for having taken bribe in the trial—Verdict 
and conviction, if can be sustained. l 
Where in atrial by Jury some of the accused 
were acquitted and some convicted, and it appeared 


| 


-that the foreman of the Jury was subsequently 


convicted of having taken a bribe in connection 
with this trial: 
Held, that the verdict of the Jury could not be 


-sustained and that the conviction should be ‘eét 


aside. 


1933 


. Mr. Waztul Haq, for the Appellants, - 
Mr. Khundkar, for the Crown. ji 
Rankin, C. J.—In this case it appears 

that ten persons were put on their trial 
on charges under ss. 304, 326, 324 and 
365, Indian Penal Code, certain charges 
-being against some and not against the 
others. In the result, six were acquitted 
and ‘the four appellants before us have 
been convicted under s. 326, Indian Penal 
Code, and sentenced, three of them to 
seven years’ rigorous imprisonment each 
and one to three years’ rigorous imprison- 
ment. ; 

It appears that the foreman of the Jury 
was subsequently convicted of having taken 
a bribe in connection with this very trial 
and, in these circumstances, as that fact 
is not disputed and ashe has been con- 
victed formally of the offence, we have to 
consider whether it is possible to let the 
verdict against the four appellants stand. 
I am of opinion that it is quite impossi- 
ble. There is no saying how to the cor- 
rupted mind of a juryman, who. had 
taken a bribe, the receipt of money from 
certain accused might not be an influence, 
which tempted him to convict the other 
accused. Under the circumstances, 
verdict cannot be sustained, and there 
must be an order that the conviction 
of and the sentences on the four appel- 
lants be set aside and that the appellants 
be retried. Fi 

Ameer Ali, J.—I agree. 

Ne. Retrial ordered. 


OUDH CHIEF COURT. 
Criminal Appeal No. 243 of 1933. 
July 10, 1933. 
SMITA, J. 
SURAJ BAKHSH SINGH AND OTHERS 
ACOUSED —APPELLANTS 


versus 
EMPEHROR—Opposite Party. 

Griminal-' trial—Hvidence of commission of offence 
at. particular place andat particular time--Alibi, 
plea of —Whether can be accepted, 

Where there is satisfactory evidence that a man 
committed a crime at a certain place and at a certain 
time, a court willnever find any difficulty in reject- 
ing an alibi he may seek to establish, even if that 
alibi be supported by what on the surface would 
appear to be satisfactory evidence, 

Criminal Appeal against the order of the 
Sessions Judge, Bara Banki, dated April 28, 
1933. 

Mr. R. F. Bahadurji, 


lant. 
Mr. Ali Mohammad, for the Crown, . 
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for the Appel- 
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Judgment.—This-is an appeal by nine 
men who have been convicted by the learned 
Sessions Judge of Bara Banki. All the 
appellants were found guilty of an offence 
under s. 326, Indian Penal Code, read with 
s. 149, Indian Penal Code. Inaddition one 
of them, Gaya Dutt, was found guilty of an 
offence under s. 148, Indian Penal Code, 
and the other eight were found guilty of an 
offence under s. 147, Indian Penal Code. In 
awarding the sentences the learned Sessions 
Judge did not expressly refer to s. 149, 
Indian Penal Code, although he found the 
appellants guilty of an offence under `s. 326, 
Indian Penal Code, read with s. 149, Indian 
Penal Code. That, however, is nota ‘matter 
of material importance. He sentenced the 
appellants as under :— : 

“1. Gaya Dutt to seven years’ rigorous 
imprisonment under s. 326 and to three 
years’ rigorous imprisonment under s. 148, 
Indian Penal Code. eae 

` 2. Scraj Bakhsh, Salig Ram, Jagannath 
and Bodhi to five years’ rigorous imprison- 
ment each under s. 326, Indian Penal Code, 
and totwo years’ rigorous imprisonment each 
under s. 147, Indian Penal Code. 

3. Rameshar, Lachhmi Din (alias Bhaiy- 
an) and Ram Shankar to two years’ 
rigorous imprisonment each under s. 326, 
Indian Fenal Code and to one year’s rigorous 
imprisonment each under s: 147, Indian 
Penal Code. 

“4, Sarju Din to one year’s rigorous 
imprisonment under s. 326, Indian Penal 
Code, and to six months’ rigorous impriSon- 
ment under s. 147, Indian Penal Code. 

The saparate sentences were ordered to 
run consurrently. Sentences of fine of 
various amounts were also imposed on all 
the appellants. The learned Judge neglect- 
ed to say under which of the sections he 
was imposing those fines. They will be 
considered to have been imposed under 
s. 326, Indian Penal Code, which is what I 
imagine the learned Sessions Judge really, 
meant. i i 

The appellants are said, on October 
8, Jast to have assaulted one’ Nangu, a 
Brahmar. by caste, who livesin the same 
village as themselves. The appellants are 
also all Brahmans by caste. The assault 
is said to have been the outcome of enmity. 
between the parties over property. No 
very severe injury was caused to Nangu 
with the important exception that his right 
hand is said to have been entirely severed 
from the body with a gandasa. The-ap-. 
pellant Suraj Bakhsh is said to havé 


- suggested attacking Nangu with a chopper, 


bis 


‘the chopper is said to have been fetched by 
the appellant Salig Ram, and the hand is 
said to have been cut of by the appellant 
Gaya Dutt, while the ‘appellants Bodhi 
and Jagannath held the unfortunate man's 
arm. 

Several persons witnessed the atiack, and 
the accounts they give are in substantial 
agreement, the story told in the first report, 
which was made at the thana by Nangu’s 
mother, Musammat Batasa, is also in agree- 
ment with the story told in court. Five of 
the appellants pleaded alibis. The alibis 
of three of them were somewhat ingeniously 
supported, but the learned Sessions Judge 
considered ‘those alibis, and came to the 
conclusion that they were not made out. 
In view of the strong and consistent evi- 
dence on the prosecution side, I have no 
hesitation in agreeing with the learned lower 
Court on this point. It may not always be 
possible to see how alibi evidence, especial- 
ly when as in the cases of three of the 
present appellants, it is supported by 
documentary evidence, has been procured, 
and it has been urged on behalf of those 
three appellants in particular (the appel- 
lants concerned are Gaya Dutt, Jagannath, 
and Bodhi) that there is noreason why their 
alibi evidence should not be believed. The 
reason for not, believing the alibis of those 
three men is that there is convincing evi- 
dence that they took part in the crime « 
it need hardly be said that where there is 
satisfactory evidence that aman committed 
a crime at a certain place and at a certain 
time, a court will never find any difficulty 
in rejecting an alibi he may seek to 
establish, even if that alibi be supported 
by what on the surface would appear tobe 
satisfactory evidence. 

The learned Sessions Judge wrote a judg- 
ment that is distinctly above the average 
in care and ability, and I see no reason to 
dissent from his conclusions. I am satisfi- 

. ed that all the appellants took part in the 
assault on Nangu, and that they must all 
be held responsible forethe cutting off of 
his right hand. Nangu appears from his 
own admissions in cross-examination to be 
a very undesirable character, but it need 
hardly be said that that was no justification 
for the appellants’ committing this brutal 
assault on him. Asa result of their action 
he will iow have to go through the rest of 
his life deprived of his right hand. 

I maintain the convictions and I see no 
reason to interfere with the sentences. In 

_awarding ‘those sentences the’ learned 
Beesions Judgé applied his mind carefully 
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tothe respective degrees of culpability in 
the cases of the various appellants, and 1 
think he fairly assessed the various degrees 
of guilt. oo 
The result is that I see no reason to 


interfere andI accordingly dismiss the 
appeals. | i 
N. Appeals dismissed. 


RANGOON HIGH COURT. 2 
Second Civil Appeal No. 25 of 1933. 
i June 6, 1933. 
Ba U, J. i 
BANK or CHETTINAD, LTD.— 
APPELLANT 
TETSUS | 
MAUNG HLA GYI AND ANOTHER — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 64, . O. 
XXI, r. 44—Attachment of property, how tobe effect- 
ed—Copy of warrant of attachment nor affixed. on 
property — Validity of attachment—S, 64, if applies. 

A property cannot be attached unless first the 
order for attachment has been issued, and secondly 
in. execution of that order the other things prescribs 
ed by the rulesin the Civil Procedure Code have 
been done. 

Where acopy of the warrant of attachment was 
not affixed on the property, the attachment must be 
declared tobe invalid. Section 64, Civil Procedure 
Code, does not ther apply to the case. 


` Second Civil Appeal from a decree of the 
yet Judge, Minbu, dated November 
8, 1932. 


Mr. A. J. Darwood, for the Appellant. 
Mr. P. K. Basu, for the Respondents, 


Jgudgment.—The facts that are not in 
dispute inthiscase are these: In execution 
of its money decree against the respondents 
the Bank of Chettinad applied to the 
Township Court of Pwinbyu for attachment 
of 400 baskets of the respondents’ paddy 
lying on their threshing floor. Attachment 
as prayed was allowed. The Bailiff of the 
court went to the threshing floor of . the 
respondents to execute the warrant of attach- 
ment and found three heaps of paddy sheaves, 
He attached one heap of paddy sheaves that 
would produce 400 baskets of paddy. “He 
left the heap in charge of respondent No. 2, 
Ma Htwe, and hertwosons. He did not, 
however, affixa copy of the warrant of 
attachment on the threshing floor. Then a 
Chettyar named Venkatachallam applied 
for removal of attachment on the ground 
that the paddy was his. He alleged that he 
had purchased it from the respondents 
prior to the attachment. His application 
failed, but in spite of that he took all the 


1983 
respondents’ paddy away including the 
Portion that was placed under attachment, 
whereupon the decree-holders, the Bank of 
Chettinad, moved the executing Court to 
direct Venkatachallam Chettyar to hand 
over the paddy that was placed under 
attachment. Venkatachallam § Chettyar 
appeared and opposed the application on 
the grounds: (1) that the paddy was his asit 
was sold to him by the respondents prior to 
its being placed under attachment; and (2) 
that as the attachment was not effected in 
the manner as laid down in O. XXI, r. 44, 
Civil Procedure Code, s. 64 of the said Code 
did not apply. Both the lower Courts 
accepted the second ground put forward by 
Venkatachallam Chettyar and dismissed the 
application ofthe Bank of Chettinad. What 
18 now contended on behalf of the Bank of 
Chettinad is that, though the attachment 
was not effected in the manner as laid down 
in O. XXI, r. 44, Civil Procedure Code,yet as 
Venkatachallam Chettyar had notice of the 
attachment, he was estopped from pleading 
that the attachment was invalid. 

In support ofhis contention the learned 
Advocate for the appellant Bank relied on 
the case of Bimalanandhan Prasad v. United 
Refineries, Ltd.(1). I do not think that 
case applies. The facts of that case are 
quite different from the facts of this case. 
What, in my opinion, is applicable is the 
case of Muthiah Chetti v. Palaniappa Chetti 
(2) at pp. 261 and 262*. In 
that case the same point that arises for 
decision in this case was decided. Their 
Lordships of the Privy Council said: 

“A fasciculus of clauses, beginning at r, 41, O. XXI, 
and applicable to ‘attachment of property,’ shows in 
instance after instance that attachment is a real thing, 
with a variety of real applications suited to the 
natureof the property to be attached. Whereit is 
movable property it is tobe attachment by ‘actual 
selzure’; where it is agricultural produce the attach- 
ment is to be made by affixing a copy of the warrant— 
on the land where there is a growing crop, and on the 
threshing floor, and other places where produce has 
been cut and gathered. In thecase of an attachment 
of debt, there is to be a written order prohibiting the 
creditor from recovery, and the debtor from making 
payment, aad prohibiting the handing over of the 

‘property by anyone in whose name it stands, and 
this order is to be affixed publicly to the court-house. 
There are other provisions as to the attachment of 
shares of movables, even shares of salary, and as to 
attachment of partnership property. In regard to 
negotiable instruments, the attachment is to be by 
actual seizure of the instrument which is to be brought 

(1) 143 Ind. Oas. 299; AIR 1933 Rang. 52; 11 R 

79; Ind. Rul. (1933) Rang 57. 


-(2) 109 ind, Oas. 626; AIR 1923 PO 139; 55L.A ` 


256; 51 M319; 26 A L J 616; 320 W Nazi: 48 O 
LJ ll; 28 L Wl; 50 WN 579; 55 MI 122; 
"30 Bom. L R 1353 (P 0), a 
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into court. These instances go to show that under 
the Civil Procedure Oode in India the most anxious 
provisions are enacted in order to prevent a mere order 
of a courtfrom effecting attachment, and plainly 
indicating that the attachment itself is something 
which is to be done and effected before attachment 
can be declared to have been accomplishéd. lt may 
now be considered necessary however tocite O. XXI, 
r.54, applicable toa case lıke the present, namely 
that of immovable property. It is as follows: vt? 
Where the property is immovable,the attachment sha 
be made by an order prohibiting the judgment-debtor 
from transferring or charging the property in any 
way, and all persons from taking any benefit from 
such transfer or charge; (2) the order shall be pro- 
claimed at some place on or adjacent to such property 
by beat of drum or other customary mode, and “a copy 
of the order shall ba affixed ona conspicuous part of 
the property, and then upon a conspicuous part of 
the court-house, and also where the property is land 
paying revenue to the Government, in the office of 
the Collector of the .district in which the land is 
situate. 

“In view of these provisions the Board listened 
with some surprise to a protracted argument which 
culminated in the proposition that a property was in 
law attached whenever an order for attachment was 
made. The result, ifthis were so, would be thata 
person holding an order could dispense with attach- 
ment altogther, as an operation or a fact. Their 
Lordships need not repeat in another form these pros 
positions. The order is one thing, the attachment is 
another. No property can be declared to be attached 
unless first the order for attachment has been issued 
and secondly in execution of that order the other 
things prescribed by the rules in the Code have 
been done.” . i 

What is clear in the present case is, as 
pointed out above, that a copy of the warrant 
of attachment was not affixed, as should have 
been, on the threshing floor of the respon- 
dents, Therefore, the attachment, according 
to the decision ofthe Privy Council cited 
above, must be declared tobe invalid and 
that the transfer of the paddy in question 
was avalidtransfer. Idismiss the appeal 
with costs three gold mohurs. 

N. Appeal dismissed, 


_. OUDH CHIEF COURT. 
Criminal Revision Application No.7 of 1933, 
March 2, 1933. 
NanavotTty, J. 
- GANGA DAYAL—Acousgp— 
APPLICANT 
VETSUS . 
EMPEROR—CoMPLAINANT— ` 
Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 182, 498— Com- 
plaint to Superintendent of Policeof non-cognizable 
offence—Police, if can take action —Prosecution under 
s. 182, in respect of such information—Maintainabi- 
lity of. 

Where a person merely makes a complaint tg the 
Superintendent of Police ofa non-cognizable offenca 
under s. 498, Penal Oode, the Police cannot take any 
action in respect of that offence and no Prosecution 
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“under e. 182 can be legally maintained in respect of 
such information whether the information be true or 
not. 


. Criminal Revision Application for revision 
of the order of the Additiondl Sessions Judge, 
‘Hardoi, dated January 9, 1933. 
` Dr. J. N. Misra, for the Applicant. 

Mr. H. K. Ghose, Assistant Goveinment 
Advocate, for the Crown. 


- Judgment.—This is an application for 
revision under ss. 435 and 439 of the Code 
of Criminal Procedure against an order of 
the Additional Sessions Judge of Hardoi, 
dated January 9, 1933, upholding the con- 
viction and sentence passed upon the ap- 
plicant Ganga Dayal, for an offence under 
s. 182, Indian Penal Code and sentencing 
him to undergo. three months’ rigorous 
imprisonment and to pay a fine of Rs. 100 
or in default to undergo a further period 
of six weeks’ rigorous: imprisonment. 

' I have heard the Jearned Counsel for the 
applicant as also the learned Assistant 
Government Advocate and perused the 
evidence in this. case. 

“ The facts out of which this appeal arises 
are briefly as follows:— ` 

` The applicant Ganga Dayal filed a com- 
plaint against his father-in-law Sheo Dayal 
under s. 498, Indian Penal Code, on 
June 11, 1932, complaining that his wife was 
detained by her father in the-latter’s house 


° and not allowed to come to his, the com- 


plainant’s house, and that the father-in-law of 
the complainant proposed to marry- the com- 
plainant’s wife a second time to some one else. 
his complaint was sent tothe Police for en- 
ġuiry andon July 10, 1932, the Station Officer 
of~Behta- Gokul reported tuat the com- 
plaint was frivolous: and that it was.not 
necessary - for.any- action to betaken by 
‘the Magistraté. Upon receiptof ihe report 
of ine Station Officer tne complaint of 
Ganga Dayal under s. 498, Indian Penal 
Code, was dismissed by the Magistrate on 
July 13, 1932," under s: 203 of the Code of 
Criminal Procedure.’ ; i E 

On July 16,°1932, the, Superintendent 
of Police sent an office slip (marked Ex. 1) 
to the Station Officer’of Behta Gokul stating 
that one Ganga Dayal Brahman (the ap- 
plicant before me) had verbally complained 
tohim that ‘certain people, ‘including his 
father-in-law, had abducted his wife and 
were going to marry. her forcibly to an- 


, other personin Behta: Gokul and that the 


Station Officer of Behta Gokul should report 
what the matter was about, and if- any 
‘cognizable offence appeared to have been 
committed then tatake action accordingly, 


nes 
weet Ko 


To ORE MUL aga, 
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On August 4, 1932, the Station Ofer of 
Police Station Behta Gokul submitted his 
report stating that the complaint verbally. 
made by Ganga Dayal was false. There- 
upon, on August, 25, 1932, the Superinten- 
dent cf Police of Hardoi filed a complaint . 
in the court of the Sub-Divisional Magistrate 
of Hardoi alleging that on July 16, 1932, 
one Ganga Dayal alias Ganga Dhar -of 
Behta Gokul had given information tothe 
Superintendent of Police that certain 
persons including his father-in-law had 
abducted his wife and were about to 
marry her forcibly to another man in 
Behta Gokul and that this information 
ihe complainant Ganga- Dayal knew 
or believed to be false, and gave such 
informationintending thereby to cause or 
knowing it to be likely that he would 
thereby cause the Superintendent of Police 
to do that whichhe ought not to have done 
if the true state of facts respecting which 
information had been given had been 
known to him. 


This complaint of an offence under s. 182, 
Indian Penal Code, was tried summarily 
by M. Jamil-ud-din, a Magistrate of the 
First Class of Hardoi, who convicted 
Ganga Dayal of an offence under s. 182, 
Indian Penal Code and sentenced him on 
October, 18, 1932, to undergo three months’ 
rigorous imprisonment and to pay a fine 
of. Rs. 100. The Magistrate directed that out 
of the fine ifrealised Rs. 50 were to be paid 
to Sheo Dayal. 

Ganga Dayal appealedto the Additional 
Sessions Judge.of Hardoi but his appeal 
was dismissed on January 9, 1933. 

- Ganga Dayal has thereupon’ filed the 
present revision. ‘The main contention 
urged before meby the learned Counsel 
for the applicant Ganga Dayalis that the 
complaint -made by Ganga Dayal to the 
Superintendent of Police of Hardoi was 
not one of a cognizable offence. In my 
opinion this contention of the learned 
Counsel for the applicant is well-founded. 


It is true that the Superintendent of 
Police in his order of July 16, (Ex. 
1) does use the word “abducted”, but at 
ihe same time he makes it clear that he 
does not know ifthe information supplied 
to him by-Ganga Dayal was in respect 
of a cognizable offence or not, and he 
leaves it tothe Station Officer to do what- 
ever he thinks proper in the matter. The 
words actually used by the Superinten- 
on of Police in his order are as fol- 
OWS i-— A 
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‘Pledbe report what the matter is, and if there is 
any coghizable matter then take action,” “e 


This statement of the Superintendent of 
Police makes it abundantly clear to me 
that the verbal complaint made by Ganga 
Dayal was notin respect of a cognizable 
offence, because if it was clear to the 
Superintendent of Police that Ganga 
Dayal wanted to charge his father-in-law 
SheoDayal with an offence under s. 366, 
Indian Penal Code, that is to say, of 
abducting his wife, with intent that she 
may bemarried to some one else or that 
she may be seduced to illicit intercourse 
with some other man, then the Superinten- 
dent of Police would have at once ordered 
the Station Officer of Behta Gokul to 
register acrime under that section and 
to proceed to make aninvestigation. Both 
the lower Courts have laid great ‘stress on 
the words “bhaga le gaya” and its English 
equivalent used by the Superintendent of 
Police namely “abducted.” I attach no 
importance to the actual word used. To 
my mind the matter is concluded by the 
order of the Superintendent of Police 
himself that if a cognizable offence had 
been found to have been committed by 
Sheo Dayal as alleged by Ganga Dayal, 
then the Station Officer should proceed 
to take action. It is conceded by the 
learned. Assistant Government Advocate 
that if Ganga Dayal merely made 
a complaint to the Superintendent of. 
Police of a non-cognizable offence, that 
is, of an offence unders, 498, Indian Penal 
Code, then the Police could not take any 
action in respect of that offence and no pro- 
secution under s. 182, Indian Penal Code, 
could legally bé maintained in respect of 
such information whether that information 
be true or not. : 

_in'the present case it is clear.from the 

fact'that Ganga -Dayal filed a 
complaint under s.493, Indian Penal Code, 
as early as June 11,1932, that he never 
intended tocharge any one with a cogniz- 
able offence but allthat he wanted was 
to coerce and constrain his father-in-law 
to send back his wife to him (Ganga 
Dayal). The slip(Ex.1) to my mind fur- 
nishes internal proof that the information 
supplied to the Superintendent of Police 
by the applicant Ganga Dayal was not in 
respect of a cognizable matter. In fact 
this information wassupplied to ths Super- 
intendent of Police after the dismissal of 
the complaint filed by Ganga Dayal under 
s. 493, Indian Penal Code, inthe court of the 
Sub-Divisional Magistrate of Hardoi. 
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In my opinion, therefore, the conviction of 
the applicant foran offence under's. 182, 
Indiar. Penal Code, is on this ground not 
legally maintainable, and I, therefore, allow 
this application for revision, set aside the 
conviction and sentence, passed upon the 
applicant Ganga Dayal, acquit him of the 
offence charged arid:direct that he be. set 
at liberty atonce. The fine, if realised 
from the applicant, should be refurided to 
him. Loe 
N. Revision allowed. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 136 of 1932, 
August 31, 1932. 

Jack AND M. C. Guossr, JJ. 
GOLAP ALI AND OTHERS — ÅCCUSED ~ 

i ` APPELLANTS 


f | versus z 
` EMPEROR- Opposites PARTY. 

Criminal Procedure Code taet V of 1898), 8. 297—~ 
Charge to Jury—Defence Pleader not urging any 
particular defence— Whether exonerates Judge from 
not plasing defence evidence before Jury. 

The fact that the Pleader for the accused did not 
urge any particular defence is no reason why thé 
Judge should not place before the Jury any evi- 
dence ‘whatever that might have been adduced in 
suppori of the defence. A ; 

_ Mr. Bijali Bhusan Sanyal, for the Appel- 
lants. | gi 

Mr. Anil Chandra Roy Choudhury, for the 


rown. A 

Jack, J.—-Of the nine appellants in this 
appeal, Keamaddi has been found guilty 
under s. 148, Indian Penal Code, and sen- 
tenced to three years’ rigorous imprison- 
ment and also under s, 304 (part 2) and 
sentenced to seven years’ rigorous im- 
prisonment, the sentences to run con- 
currently; Mohan and Manik [Sheikh were 
each sentenced to three years’ rigorous 
imprisonment under s. 148, Indian Penal 
Code, and to six years under s, 304 
(part 2) 149, Indian Penal Code, the 
sentences to run*concurrently. Manik was 
further convicted under s. 324, Indian 
Penal Code. Theother appellants Golapdi, 
Bonomali, Hasenuddi, Gadu, Anasaraddi 
and Ahmad Ali were convicted under 
s. 147 and sentenced to two years’ rigorous 
imprisonment; they were also convicted 
under s. 30! (part 2)/149 and sentenced to 
five years’ rigorous imprisonment, the sen- 
tences to run concurrently. The verdict 
of the Jury with which the learned Judge 
agreed ‘was unanimous. 


r 
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“The prosecution case is that the com- 
plainant Kuti Matbar and his nephews 
Hamid and Imanaddi (deceased) went with 
their ploughs to plough Hamijaddi’s khet 
which lies to the south ‘of the khet of the 
appellant Golapdi. There had -been 
ill-feeling betweefi the two parties on 
various grounds amongst others on account 
of a dispute over the ‘ail’ between Ham- 
ijuddi's khet and Golapdi’s khet to the 
north, The prosecution allege that at the 
time of the occurrence the appellants and 
_ others came armed with katras, shorkis and 
lathis and attacked the complainantand those 
who were with them while they were 
plopghing Hamijudd’s khet. Golapdi and 
his two sons Kuti Mea and Bonomali came 
first to the field. Kuti had a katra in his 
hand and Golapdi and Bonomali each had 
a lathi. Shorly afterwards some more 
men numbering about 20 arrived there. 
Of these men Manik had a san dao in his 
hand and Mobarak (who is not on trial) 
and Mohan each had a katra and the rest 
had lathis. Seeing the armed men coming 
the complainant Kuti Matbar and Hamid 
started running away towards the west 
and. began to shout. Imanaddi was not 
quick in getting away, and was surround- 
ed and assaulted by Golapdi's order to 
beat; him. Ansaraddi gave him a lathi 
blow which Imanaddi warded off with his 
left hand, but afterwards Kuti Mea stabbed 
Imanaddi witha katra piercing the right side 
of his abdomen while Manik struck him on 
his left shoulder with a san dao. Imarnaddi 
fell:down and died immediately. Then 
there was a cry of murder andthe accused’s 
party went away to. the north. Subsequ- 
ently, the accused were arrested and put 
on. their trial on the charges with which’ 
they have been convicted. 
_, The principal point urged in this appeal 
is that the learned Judge misdirected the 
Jury inasmuch as he told them’ that as 
no rigat of private defence of property is 
claimed .on behalf of the accused the 
Jury need not consider if such aright existed 
at all. : 


He also said: ° 
' "I think in the circumstances appearing in the 
evidence right of private defence of property could 
not be claimed in the case ʻand the defence 
Pleader has rightly disclaimed it on behalf of the 

e sceused'.” Se he 4 
Previous to that he had said: 

- “The question in: this case, therefore, is whether 
the fatal stab on Imanaddi’s abdomen was given 


+ in the exercise of the right of private defence of 


his body or the bodies of Gelapdi and Bonomali 
or ibat of the property the ail of which is alleged 
on the defence side to have been’ demolished and 
upon which some mischief was done in.the shape ` 
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of destroying a few. til planta. Now, the flearned 
Pleader for the accused in course of his arBuments 
contefided that the act complained of was done in 
the exercise cf the right of private defence of the 
bodies of Golapdi and his two rors and not in 
retaliation of any such demolition ofall or mischief 
to the til khet.” | 

The learned Advceate for.the defence 
has argued strenuously that whatever the 
evidence was, if there was any evidence 
at all tending to show that the appellants 
were acting in exercise of the right- of 
private defence of their property, ihis évi- 
dence, whatever it was, ought to have been 
pointed out to the Jury and in telling the 
Jury that they were not, to consider the 
right of private defence of property, the 
learned Judge misdirected them. Various 
portions of the evidence were pointed out 
to us as going to show that the’ appel- 
lants were acting in the exercise of the 
right of private defence of property.. We 
have considered these portions of the. evi- 
dence; we are inclined to agree with the 
learned Judge that they do not show that 
at the time’of the occurrence the appel- 
lants were in fact acting in exercise of 
the right of private defence of their prop- 
erty. It is true that in his statement one 
of the appellants, viz., Golapdi, says that 
the complainant and his party were break- 
ing the ail and that it was upon this 
that he and his son went to.the ail and 
asked them why they broke the ail “and 
uprooted the til. They then abused him 
whereupon 8 or 10 persons came with lathis 
and surrounded him and began to beat 
him. This may indicate that at the time 
he went up they was actually engaged in 
breaking the ail: But when we consider 
the evidence we find that there is no 
evidence either appearing from the cross- 
examination of the prosecution witnesses 
or from the statement of the defence wi:nes- 
ses toshow that any damage was being done 
to the ail when the accused came up. The 
defence witness No. 3, Dhaliluddi says that 
he saw five men, viz., Imanuddi, Hamijuddi, 
Kuti Matbar, Mominuddi and Sonamuddi . 
who were ploughing Hamijudd’s khet with 
five ploughs. Then he saw Golap Ali 
and his son Kuti Mea came there and 
Golap Ali addressing Imanuddi said : 

“Why do you demolish my ail. The ail which 
existed between Golap Alis khet and Hamijuddi's 
khet had been demolished at places by Jmanuddi 
and others on the same day. Imanuddi was at that 
vme holding the plough on the south side of that 
aru, 

“The land to the south of the ail be- 
longed to the complainant and his party 
and the fact that they protested that the 
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ail hi been broken on the same day 
does rot indicate that it was broken at 
the time of the occurrence; ‘they - were 
protesting because of the damage done on 
the morning of that day previous to the 
occurrence. Some of the other witnesses 
say that this damage had been done some 
weeks before. Other witnesses again say 
while a small portion of the damages had 
been done before, at the time of the 
occurrence they noticed that further damage 
to the extent of 50 cubits had been done 
apparently in the morning previous to the 
occurrence. So that although the learned 
Judge was ill-advised in directing the 
Jury that they were not to consider the 
right af private defence of, property it is 
clear that in fact there was (although 
appellant No. 1 Golapdi, and two of the 
other appellantsio their statements claimed 
the right of private defence of property), 
no evidence showing that they were at 
the time of the occurrence acting in 
exercise of the right of private defence 
of property. So that inasmuch as there 
is no evidence in support of the statement 
of the appellants on this point, even if 
the direction of the learned Judge can be 
said to be misdirection, we do not think 
that it is sufficiently material to justify 
us in sending back the case for retrial. 
The learned Advocate for the appellants 
has rightly contended that ihe fact that 
the learned Pleader for the accused does 
not urge any particular defence, is no 
reason. why that defence should not go to 
the Jury in the summing up by the Judge 
if there is any evidence whatever in 
support of the defence. : 

We think that on the evidence there 
can be no doubt that the appellants and 
others came out with weapons expressly 
for the purpose of attacking the complain- 
ant’s party and not for the purpose of 
preventing any continuation of or any 
additional damage tothe ail. The damage 
to the ail had taken place before this and 
at the time of the occurrence no damage 
was being done to the ail and the attack 
was really made on -account of previous 
ill-feeling between the parties. It is true 
that three of the accused received a number 
of slight injuries, but the evidence does 
not indicate that the complainant's party 
were in any sense the aggressors and the 
evidence seems clearly to indicate that 
the appellants were the aggressors and 
they were determined beforehand to at- 
tack the complainant’s party. The common 
object in this case was, as stated in the 
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charge, to attack the complainant's party, 
We think, therefore, that the appellants 
have been rightly convicted. After con- 
sidering the question of sentence [His 
Lordship reduced the sentences of some 
accused. | 

M. C. Ghose, J.—I agree. NE 

N, Sentences reduced, 
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RANGOON HIGH COURT. 
Civil Revision Application No. -49 
of 1930. 

June 6, 1933. 


Ba U, J. 
W. H. LAWRENOE—APPLIOANT 
; versus 
DEWAN SINGH— Opposite Party. 

Civil Procedure Code (Act Vof 1908), s. 152— 
Decision under, granting application for amendment 
—Whether order or decree—Application to set aside 
order —Limitation —Limitation Act (IX of 1908), 


Sch, I, Arts. 164, 181 h ; 
A decision given under s. 152, Civil Procedure 


Code, granting an application for amendment isan 
order and not a decree, Consequently an application 
to set aside the order is goyerned for purposes of 
limitation by Art. 181 and not Art, 164, Limitation 
Act. Nalinakshya Ghosal v. Mufakshar Hossain (1) 
and Bai Shri Vaktuba v. Agarsangji Raisangji (2), 
relied on. A 

Civil Revision Application against an 
orderof the Small Cause Court Judge, 
Rangoon, dated January 12, 1933. : 

Mr. A. K. Chatterji, for the Applicant: 

Mr. K. N. Dangali, for the Opposite 
Party. 

Judgment.--This application must be 
allowed. It arisesin this way: The res- 
pondent Dewan ‘Singh fileda suit against 
one L. H. Lawrence for recovery of 
Rs. 750 alleged to be due on a promissory 
note. A summons was issued in the name 
of L. H. Lawrence, and he was subsequent- 
ly declared to be duly served. An ex 
parte decree was granted. Some time later 
Diwan Singh applied for amendment of the 
decree by changing his name from “L. H. 
Lawrence” to “W. H. Lawrence”. He 
alleged that the executant of the suit pro- 
missory note: was W.H. Lawrence and not 
L. H. Lawrence and that by mistake the 
numeof L. H. Lawrence was written in the’ 
plaint. A notice of this application was 
issued to L. H. Lawrence and not to W. H. 


Lawrence and L. H. Lawrence was held to ° 


be duly served with the notice, and the 
decree was amended. Then Dewan Singh 
applied for executionof the decree by at- 
tachment of the present applicant's pay. 
The name of the applicant is W.H Law- 
rence. About-two months after the åt- 
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tachment of his pay he came down from 
Maymyo and applied for setting eside of 
the order allowing the amendment of the 
‘decree. His application was resisted by the 
respondent on the ground that it was barred 
by time. The learned trial Judge accepted 
this contention and dismissed the applica- 
tion. In doing so he said: 

“In my opinion, the order dated July 14, 1932, 
is one amending the previous decree and the applica- 
tionto set aside the sameis governed by Art. 164 
and his application is, therefore, time-barred and 
is dismissed ” 

The learned Judge was, in my opinion, 
obviously wrong when he saidthat Art. 164, 
Sch. I, Limitation’ Act, applied. He evid- 
ently assumed that the order allowing 
amendment of the decree wasinitself a 
decree. It isnot. When he allowed the 
amendment he did'so- in exercise of the 
power conferred by s. 152, Civil Procedure 
Code. A decision given under s. 152 grant- 
ing an application for amendment is an 
order and not a decree: See Nalinakshya 
Ghosal v. Mufakshar Hossain (1) and Bat 
Shri Vaktuba v. Agarsangji Raisangji 
(2). Therefore, the article that is applic- 
able is Art. 181, Sch. I, Limitation Act 
and not Art. 164. Forthese reasons I al- 
Jow this application, set aside the order of 
the lower Court and remand the case to 
the lower Court for disposal according to 
law. I allow twogold mohurs as costs. 


N . Application allowed. 
1) 28 O 177:5 O WN 192. 


mi ) 
(2)-31 B 447: 9 Bom. L R 547, 





= CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 918 of 


November 24, 1932. 
MITTER, J. 
SHEKANDAR MIA—PETITIONER 
VETSUS 
EMPEROR— Opposite PARTY. 

Penal Code (Act XLV of-1860), 8. 182—Accused 
filing naraji vetition against Police Report—Trial 
under s. 182 before disposal of petition— Accused, 
af prejudiced, b 

Where on the Police reporting tobe false an 

. information filed against certain persons by the 
accused, a warrant wasissued against him under 
s. 182, Penal Code, and on receipt of the warrant the 
eaccused filed a naraji petition against the Police 
Report which was dismissed onthe ! ground that he 
would have ample opportunity to adduce evidence to 
prove his case in the proceedings under s. 182, and 
. be “was tried and convicted in those proceedings : 

` Held, thatthe accused was prejudiced and the 
court ought to have enquired into the naraji petition 
first. before the accused wastried under gs. 182 and 
that the conviction. should be seb abide. 


` 


SHEKANDAR MIA D, EMPEROR. 
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Abdulla v. Emperor (1) and Charles John vglimperor 
(2), referred to. l 
Mr. Suresh Chandra Talukdar, for the 
Petitioner. Jh 
Judgment.— This Rule arises in the.fol- 
lowing circumstances. It appears that a 
burglary is alleged to have been committ- 
ed in the house of the petitioner on the 
night of February 6 last. The petitioner 
iodized an information with the Daulat-kha 
Police on the morning the night of the 
alleged occurrence suspecting three persons: 
Elahi Buksh, Rahim Buksh and Hadu. 
The Sub-Inspector of Daulat-kha who in- 
vestigated the case reported it to be false 
and asked for sanction for the prosecution 
of the petitioner under s. 182, Indian 
Penal Code. The petitioner produced his 
witnesses before the investigating officer 
and he states that he was altogether igno- 


rant of the result of the investigation 
until the warrant wasissued against him 
under s.182, Indian Penal Oode. The 


petitioner further states that on receips of 
the warrant he appeared in court and filed 
a naraji petition against the report ofthe 
Police which was put up before the Sub- 
Divisional Officer of Bhola on March 15, 
1932. The Sub-Divisional Officer apparently 
did not entertain the naraji petition and 
dismissed the complaint, being of opinion 
that the petitioner | = 
‘twill have ample opportunity to.adduce evidence 
to prove his case if it is true when he enters into 
his defence under s. 182, Indian Penal Code.” | 
- He accordingly did not seeany reason 
to hold any inquiry into the naraji peti- 
tion. Ultimately the Sub-Divisional Officer 
accused, the petitioner, 
under s. 182, Indian Penal Code and sen- 
tenced him to pay a fine of Rs. 40. -The 
petitioner asked for a reference lo this court 
before the Sessions Judge of Bakargunj. 
The learned Sessions Judge was'not pre- 
pared to make the reference asked for. It 
is argued in support of this Rule that no 
processes should have been issued against 
the petitioner before ihe learned Magist- 
ratehad disposed of the naraji petition 
filed by the petitioner against the report 
ofthe Police Officer for prosecuting him 
under s. 182, Indian Penal Code. Jn sup- 
port of this contention the learned Advocate 
for the petitioner has referred to two cases 
Abdulla v. Emperor (1)and Charles John v. 
Emperor (2). Both these cases lay down 
(1) 137 Ind. Cas. 133; A I R 1932 Cal 287; (1932) 
Cr. Cas. 213 33 Or. L J406; 350 W WN 1210; Ind. 
Rul. (5232) Cal 266. 
i : AI R 193? Cal. 550; (1932 
P a. TO; Ss or E Fs; 3 OWN 79344 ind, 


Or. 
Rul. (1932) Cal. 602. 
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that where there is a naraji petition. by 
the comhplainant objecting to the Police 
report that his case is false, no process can 
be issued against him either under s. 211 
or under s. 182, Indian Penal Code, be- 
fore that petition has- been inquired into. 
It is true that in both these cases the 
accused moved this court as soon as process 
was issued against him. He did not 
wait till the trial of the case under s. 182 
had terminated. That circumstance no doubt 
distinguishes this casefrom the two cases 
cited ; but it is pointed out by Mr. Taluk- 
dar that his client did all that was in 
his power to do and that he put in the 
naraji petition before the Sub-Divisional 
Officer as soon as hecame to court in 
‘answer tothe warrant under s. 182, Indian 
Penal Code. 

It is true that hecame after a month as 
the learned Judge has pointed out in 
rejecting the application for reference and 
that he really pressed this point as soon as 
he came to court and having regard to 
authorities it was the duty of the Sub-Divi- 
sional Officer to have stayed the proceed- 
ings under s. 182, Indian Penal Codeand 
to have inquired into the petitioner's naraji 
petition and to dispose of it. At the first 
blush it appeared to me that having regard 
to the course of the events, namely the 
determination of the trial under s. 182, 
Indian Penal Code, the petitioner had not 
been prejudiced. It has been pointed 
out however and there is some force in 
this, that the petitioner was in this posi- 
tion of disadvantage when proceedings 
were started against him under s. 182, 
Indian Penal Code, namely he was in the 
position of an accused and could notmake 
‘any statement on oathand was not in the 
advantageous position of the complainant 
when he could give his statement on oath, 
That is a circumstance which no doubt 
requires to be considered and it is to this 
extent that the accused was prejudiced 
and the course taken in the court below 
was prejudicial tothe trial of the case. 

In these circumstances I set aside the 
conviction and sentence of the petitioner 
and direct that the Sub-Divisional Officer 
should inthe first instance inquire into the 
naraji petition and after he had disposed 
of that petition take proceedings . under 

- 8, 182 if he thinks it necessary. The Rule 
is made absolute and the fineif paid must 
-be refunded. 


N.-A, Rule made absolute. 
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RANGOON HIGH COURT. 
Criminal Revision No. 158-A.,of 1933. 
June. 13, 1933. 

Paes, Q. J., AND Das, J. 
EMPEROR — APPLIGANT 
versus 
AH KIM— Orrosits PARTY. 

Opium Act (I of 1878), ss. 8, 5, 9—Opium’, if 
includes beinsi and beinchi—Possession of beinsi 
and beinchi—Whether punishable under 8. 9- 
Dangercus Drugs Act (II of 1980), 8. 10 (b}-—Ap- 


- plicadility. 


‘Opium’ as defined in s. 3, Opium Act of 1878, 
does not include opium prepared or in the course of 
preparaiion such as beinsi and beinchi. Rule. II, 
proviso 2, of Rules framed under the Act, which 
urports to prohibit the possession of beinst and 

einchi is ultra vires as not. being within the 
rule-making power of the L.ocal Government-under 
8.5 of the Act of 1878. Oonsequently, the conviction 
of a person under s. 9 for being in possession-of beinsi 
or beinchi in contravention of r. 11, cannot be. main- 
tained. He is however guilty under s, 10 (bi, Danger- 
ous Drugs Act: : 

Mr. A. Eggar, for the Crown. i 

Page, C: J.— The order under revision 
must be set aside. On December 14, 1932, 
the respondent was convicted by the Second 
Additional Special Power Magistrate of 
Mergui under s. 9 (a), Opium Act (I of 
1878), of being in possession of one tola 
of beinchi and ten annas of beinsi and 
was sentenced to pay a fine of Rs. 10 or 
in default to undergoone month's rigorous 
imprisonment. Unders. 9: 

“Any person who, in contravention of this Act, 
or of rales made and notified unders. 5ore.8 (a) 
possesses opium......... commits an offence punishable 
by fine and/or imprisonment ” 

Under proviso (2), r. 11, made pursuant 
tos.5 ofthe Act: 

“Except in excluded areas, no person other than 
a registered smoker shall possess beinsi,.,beinchi or 
pyaungchi or any preparation of either.” 

It ‘is established, and not disputed that 
the respondent was in possession of' both 
beinsi and beinchi and was not a regis- 
tered smoker. Tt follows therefore, that if 
this proviso tor. 11 is inforce the respon- 
dent was rightly convicted. Now under 
y. 1 (iv), (b) and (c), made under the Act 
of 1878, beinsi is defined as 

“crude opium clarijod with water for’ smoking 
purposes whether preparedjor in course of preparation,” 
and. beinchi or pyaungchi as 
“the refuse remaining inthe opium pipe after. the 
smoking of deins: ” 5 : 
and under s. 3 of the Act of 1878 opium 

“includes also poppy heads, preparations or ad- 
mixtures of opium and intoxicating drugs prepared 
from the poppy.” |, 

Under the Opium Act of 1878, therefore, 
as the definition of opium included such 
preparations of opium as beinsi and bein- 
chi the conviction of the respondent world 
hold good. Under s,40 and Sch. II, Dan. 
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gerous Act (IL of 1930), however cls. (a) and 
(b), 8.5, and cls. (a) and (b), s. 9 of the 
Act of 1878, were deleted and ins. 3: 

“(a for the definition of “apium"” the following 
definition shall be substituted, namely, opium 
means: (1) the capsules of the poppy (papaver 
somniferum L), (it) the spontaneously coagulated 
juice of such capsules which has not been sub. 
mitted toany manipulations other than those neces- 
sary for picking and transport; (ii) any mixture, 
with or without natural materials, of any of the 
above forms ofopium, but does not include any 
preparation containing not more than O.2, per cent. 
of morphine, or a manufactured drug as defined 
in s. 2, Dangerous Drugs Act, 1930.” 

It follows therefore that opium as now 
defined in s. 3 of the Act of 1878, does 
not include opium prepared.or in course 
of preparation suchas beinsi and beinchi 
that proviso 2, r.11 which purports to 
prohibit the possession of beinsi and beinchi 
is now ultravires asnot being within the 
rule-making power of the Local Govern- 
ment under s. 5 of the Act of 1878, and 
that the conviction of the respondent under 
s. 9-for the offence of being in ‘possession 
of beinsi or beinchi in contravention of 
r. 11, cannot be maintained. Itis neces- 
sary that some reference should be made 
inthis connection to s. 41 of Act II of 
1930, which runs as follows: 

“When anything done under any enactment speci- 
fied in the first three columns of Sch IJ, is in 
force immediately prior to the commencement of 
this Act, it shall be deemed, as from the com- 
mencement of this Act; to have been done under 
this -Act or under thatenactment as hereby amend- 
ed as the case may require” 

It would be an euphemism to say that 
this section is open to criticism on the 
ground of ill-draughtsmanship. The sec- 
tion is not set in a legal mould, and I 
confess that I do not understand what is 
meant by the expressions “anything done” 
and “as the case may require,’ in this 
section. It may be that by using the words 
“anything done” the Legislature intended 
to. validate any proceedings or acts duly 
taken or done under the specified enact- 
ments, butif that be so it is not easy 
to appreciate the sense in which the 
‘words “in force’ are ued in the section; 
while if it was intended that the words 
-“anything done” should include any rule 
made under theenactment, it is a strange- 
ly infelicitous mode-of enacting that rules 
relating to the possession of prepared opium 
under an enactment in which the definition 
.of opium included prepared opium should 
remain in operation notwithstanding 
that under the amendment prepared opi- 
‘um no longer is included in the definition 
~of opium. . 
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I cannot construe s. 41 in thisf senses 
and as neither in the Act of 1878 as 
amended nor inthe Act II of 1930 is any 
provision to be found authorizing the 
making of a rule such as that contained 
in proviso 2, in my opinion the con- 
viction of the respondent and the sentence 
passed upon him cannot be sustained. 
It is manifest however from the evidence 
adduced at the trial that the respondent is 
guilty of an offence under s. 10 (b) of Act 
11 of 1930. Accordingly, it is ordered 
that the conviction of the respondent 
under revision be set aside, and in lieu 
thereof the respondent be convicted of an 
offence under s. 10(b) of Act II of 1930, 
and the sentence passed upon him be 
maintained. 

Das, J. - I agree. 

N. Conviction altered. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 337 of 1931. 
January 17, 1933. 

Mitrer AND M. O. Gaoss, JJ. 
GOURANGA BEHARI BASAK AND 
ANOTHER — APPELLANTS 

VETSUS j 
MANINDRA NATH DAS GUPTA 

i — RESPONDENT. : 

Civil Procedure Code (Act V of 1905),s. 64--Defen- 
dant paying money to plaintiff's Pleader pending 
result of suit—Subsequent application to adjudicate 
defendant as insolvent—Ad interim Receiver, if 
entitled to withdraw money for benefit of general 
body of creditors—Provincial Insolvency Act (V of 
1920), 3. dl 5 
The plaintiff instituted a suit for partnership and 
accounts against the defendant who was since ad- 


‘judicated insolvent on the ground that there had 


already been accovnts taken and a certain sum was 
found due from the defendant. Thedefence was 
the denial of the averment about the accounts taken. 
The parties went into arbitration and an award was 
given, The defendant deposited a certain sum with 
a certain gentleman and offered to deposit another 
amount with the plaintiff's Pleader. This amount 
was also paid and the court ordered that the money 
be kept in deposit with the Pleader until further 
orders. Thesuit was ultimately decreed. Subsequent- 
ly at the instance of another creditor a petition was 
filed to adjudicate the defendant as insolvent and an 
ad interim Receiver was appointed. The Receiver ap- 
plied for withdrawal of the sum deposited with the 
Pleader: i 

Held, that the plaintif being successful in the 
suit was entitled to have the money paid out to him 
and that it made no difference in principle as to 
whether the money was actually deposited in the 
court or whether the money was put into the hands 
of the plaintiffs’ Pleader under the order of the court 
earmaking that money to be paid to the plaintifisin 
part satisfaction of the money to which the plaintifis 
might be found entitled as a result of the pending 
action and that the Receiver was not entitled to 
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withdraw the amount. Ex parte Banner, In re Keyworth 
(D, foll{wed. Bird'v. Barstow (2, Chowthmull 
Maganmðl v. Caleutta Wheat and Seeds Association 
(3) and Ramiah Aiyar v. Gopaliar (4), referred to. 
Civil. Appeal against an order of 
me A Judge, Rajshahi, dated May 4, 

Messrs. Radhabenode Pal and Subodh 
Chowdhury Roy Chowdhury, for the Appel- 
lants. ; 
. Mitter, J.—It is unfortunate that the 
respondent has not appeared in this case but 
Dr. Pal who appears for the appellants, has 
put the case with great fairness before us. 
It appears that the appellants brought a 
suit for partnership and accounts on Septem- 
ber 22, 1921 against two other persons 
who have since been adjudicated insolvents. 
The suit was brought by the plaintiffs who 
were two brothers and their case was that 
there had already been accounts taken and 
a sum of Rs. 2,000 odd was found due from 
the defendants who have been declared 
insolvents subsequently.. The defence of 
the defendants in that.suit was the denial 
of the averment about the accounts taken. 
The parties went into an arbitration and an 
award was given. The award was against 
the defendants fora sum of Rs. 1,600 out of 
which they deposited Rs. 500 with a certain 
gentleman and offered to deposit Rs. 1,000 
with the plaintiffs’ Pleader Bhabani 
Gobinda Choudhury. Anorder was made 
bythe court in that suit on September 27, 
1921, to the following effect: 

“Tt is agreed by the parties that defendants should 
deposit Rs.1,000in cash by September 29, with Babu 
Bhabani Gobinda Ohoudhury, Pleader, for the 
plaintiffs, in part satisfaction of the money to which 
the plaintifis may be entitled. Ifthe defendants fail 
to make this deposit, order on the plaintiffs’ applica- 


tion for appointment of Receiver will be passed on 
September 29 " 


On September 29, the following order was 
made: | 

“The defendants have paid Rs. 1,000 to plaintiffs’ 
pleader Babu Bhabani Gobinda Ohoudhury ” 

* On the 30th there is the further. order: 

“The plaintiffs’ prayer for payment of Rs 1,600 
deposited by defendants with Babu Bhabani Gobinda 
Chaudhury, Pleader forthe plaintiff, is considered. 
Defendants oppose the petition. I think that the 
money should be kept in deposit with Babu Bhabani 
Gobinda Choudhury until further orders. The order 
will not affect the plaintiffs’ right to interest to which 
they may be found entitled to.” 


The suit was dismissed by the Court of 
first instance; but eventually on February 
18, 1931, that decree of dismissal was set 
aside and the suit was decreed for 
Rs. 2,048-3-9 with costs and interest as per 
judgment. In the meantime another 
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creditor of the defendantsin that suit filed 
a petition in insolvency on September 17, 
1930 and had an ad interim Receiver 
appointed in those proceedings on November 
15, 1930. The defendants were adjudicated 
insolvents on May 15, 1931. The Receiver 
applied for withdrawal of the sum whieh 
was deposited with Mr. Bhabani Gobinda 
Choudkury, Pleader for the plaintiffs as 
being tae amount payable to the plaintiffs 
in the event they succeed in the partnership 
account suit. On the application of ihe 
Receiver the learned District Judge of 
Rajshahi passed the order that this sum of 
Rs. 1,000 which was in deposit with Mr. 
Bhabani Gobinda Choudhury must be 
treated as a part ofthe assets of the ,insol- 
vents and he accordingly directed that the 
money should be paid to the Receiver for 
the benefit of the general body of the 
creditors ofthe insolvents. It is against this 
order which is dated May 4, 1931, that the 
present appeal has been brought and it is 
argued that the learned District Judge was 
not right in treating this sum as money 
which had been attached before judgment 
and in applying the rule of law that attach- 
ment before judgment does not confer upon 
the decree-holder any right prior to that of 
the Official Assignee andthat adecree does 
not constitute the judgment-creditor a 
secured creditor and give him any charge or 
lien over the attached property. It is said 
that this principle has no application to the 
present case. So far as the statement of the 
law is concerned with regard tə the properties 
which were attached before judgment no 
question canbe raised; and it has been 
concedsd by the learned Advocate for the 
appellants that the Judge is right in the 
view of law regarding the properties attached 
before judgment under O. XXXVIII, r. 5, 
Civil Procedure Code. 

But it is argued that in this case the money 
was really ear-marked for the plaintifis and 
the effect of theorder of September 27, 1921, 
which has been quoted above is to treat this 
money as being payable to the plaintiffs the 
moment they obtaén the judgment for the 
sum or anything in excess ofthat sum. It 
is argued that the effect of the deposit and 
ofthe order of September 27, 1921 is thatit 
really belongs. to the plaintiffs orto the 
person who is found eventually fo be 
entitled to the sum in dispute. As authority 
for this contention reference has been made 
to some English cases as wellas to some 
Indian cases. Reference may bemadeto the 
case of Ex parte Banner; In re Keyworth (1) 


(1) (1874) 9 Ch, 379; 43 LJ K B 102; 30 T L 620. 
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and to the case of Bird v. Barstow (2). 
In the first case a certain sum was paid into 
‘court in order to abide the event of action 
and this was said by James, L. J., in that case. 

“Tt is similar to what is constantly done in this 
‘court when a bill is filed to restrain an action at law 
‘and the plaintiff is ordered to pay into court the 
amount claimed in the action. It belongs to the 
party who is found eventually to be entitled to the 
-aum in dispute.” - 

` In the latter case the facts were as 
follows: 

“In an action against the defendant,a widow, on a 
covenant for payment of money entered into by her 
when she was a married woman, the plaintif applied 
for leave to sign judgment under O. XIV. An order 
was. made giving the defendant leave to defend on 
bringing into court Rs. 500 which she accordiagly 
. did. On the trial of the action the Judge gave judg- 
ment for the plaintif, but directed that the money 
should remain in court pending an enquiry whether 
the defendant had separate property available in 
execution," È 

‘Jt was held that the meaning of the order 
under O. XIV, was that the money was to be 
brought into court to abide the event, and 
. that the plaintiff being successful was 
entitled to have the money forthwith paid to 
him. It was pointed out in that case that 
- the effect of the order was to secure the 
plaintiff in obtaining satisfaction of a 
judgment, if he obtains one, op the-terms 
that ifhe does, it (the money) shall be paid 
paid out to him, so far asit goes to satisfy 
the judgment. Following these cases the 
Judges in the Indian Courts have taken the 
same view. Referencemay be made to the 
case of Chowthmull Maganmull v. Calcutta 
Wheat and Seeds Association (3) and to the 
case of Ramiah Aiyar v. Gopaliar (4). It 
makes no difference in principle as to 
whether the money was actually deposited 
in the court or whether the money was put 
into the hands of the- plaintiffs’ Pleader 
under the order of the court earmarking 
that money to bepaid to the plaintiffs in 
part satisfaction of the money to which the 
plaintiffs might be found entitled as a 
result of the pending action. In this view 
we are of opinion that the orderof the 
learned District Judge must be set aside 
and we direci that the Reeeiver be directed 
to pay this sum of Rs. 1,000 if he had taken 
it under theorder of the District Judge, to 
the appellants.. No order is made as to costs. 

M. C. Ghose, J.—I agree. 

z Order set aside. 
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CALCUTTA HIGH COURT, 
. Civil Rule No. 943 of 1932, 
January 9, 1933. 


GUHA; J. | 
KABIL GAZI— PETITIONER 
Versus 
MADARI BIBI—Oppostrs Party, 


Muhammadan Law—Marriage—Application for 
dissolution of marriage by wife, with court-fee of 
twelve annas—Whether can be entertained— Suit for 
dissolution of marriage—Necessity of. 

A prayer for a dissolution of marriage, at the 
instance of a Muhammadan wife contained in a peti- 
tion with a court-fee of twelve annas, cannot bê 
entertained. The applicant must file aregular suit 
in dissolution ‘of marriage in secordance with 
aw. ' 


. Civil Rule against an order of the Distriot' 
Judge, 24-Parganas, dated May 28, 1932. 

Messrs. Abinash Chandra Ghose- and 
Ramendra Nath Majumdar, for the Peti- 
tioner. 

Facts.—A Muhammadan wife made an 
application on payment of court-fees of 
annas 12 against her husband for dissolu- 
tion of marriage before the District Judge's 
Court at Alipore. The grounds for her 
application were that her husband had 
unjustly charged her with having committed 
adultery and subjected her to cruel treat- 
ment. The husband denied the allegations 
of fact. and raised objections as to the com- 
petency of the court to exercise the func- 
tions of a Kazi and its. forum, the form of 
the proceedings and the sufficiency of the 
court-fees paid. The Judge overruled the 
objections as to jurisdiction, forum, court- 
fees, ete, and found in favour of the 
imputation of adultery and cruel treatment, 
and granted the wife’s prayer for divorce, 
The husband thereupon obtained the Rule 
against the order of dissolution of marriage 
under s. 115, Civil Procedure. Code. read 
with s. 107, Government of India Act. 

Messrs. A. K. Fazlal Hug and Abdul Ali, 
for the Opposite Party. 4 

Order.—After hearing the learned 
Advocates appearing for the parties in this 
case, it appears to me that leave should 
be granted to the opposite party in this 
court, the petitioner by whom the applica- 
tion for dissolution of marriage was made 
before the learned District Judge of 24- 
Parganas to withdraw her application. It 
would be open to-the party, the applicant 
for dissolution of marriage, to file a suit 
for dissolution: of marriage in accordance 
with law; and any finding come to by the 
learned District Judge in his order against 
which this Rule is directed, will not affect 
the rightsof the parties. As the applica- 
tion on which the- order of the learned: 
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nisih Judge, 24-Targanas was made, 
is alloted to be withdrawn, the order 
against which this Rule is directed 1s 
discharged, and this Rule made absolute. 


There is no order as to cosis in this 
Rule. 
N.-A. Rule made absolute. 


SIND JUDICIAL COMMISSIONER'S 
COURT. : 


FULL BENCH. 
Civil Reference No. 240f 1932. 
July 11,1933. 4 
RUPOHAND, J. O., Menta AND Logo, A. J. CS. 
Mrs. GLADYS BOUKRE— PETITIONER 


versus 
Mr. RICHARD EDMUND BOUKRE— 


Opposite Party. 

Divorce Act (IV of 1869), ss. 16, 17—Adultery and 
cruelty of husband—Desertion -Wife's adultery after 
leaving husband's house—Wife's petition for divorce 
— Decree nisi, if can be made absolute. 

here on account of the adultery, cruelty and 
desertion on the part of the husband, the wife was 
compelled to leave his house and subsequently she 
committed adultery with a person whom she wanted 
to marry and fileda petition for divorce, on which 
the Judge, viewing the case leniently, granted a 
decree nisi despite her having been guilty of adultery: 

Held, that in the circumstances of the case, the 
Judge had exercised his discretion properly and 
judicially and that the decree nisi should be made 


absolute. . , 

Mr. Khanchand Gopaldas, for the Peti- 
tioner. 

Mr. Parmanand Kundanmal, for the Op- 
posite Party. . 

dJudgment.—The facts giving rise to 
the present petition are of a somewhat ex- 
ceptional nature. The petitioner and the 
respondent are both Roman Catholics and 
appear to occupy some position in their own 
society. The petitioner is the daughter of 
one Hannaghan who was at one time an 
Abkari Inspector in Sind. The respondent 
isa Government servant employed in the 
Telegraph Department. The petitioner and 
the respondent were married in the Roman 
Catholic Church at Karachi, on September 
25, 1912. They lived together up to 1923 and 
had five children born to them of whom four 
are girls. Theage ofthe eldest child who 
isa girl was17 years at the date on which 
this petition was filed. That is to say she 
was born in 1913. The. last child is alsoa 
girl said to be eight years old at the date 
of the petition or about one year old when 
the respondent and petitioner separated. 
According tothe allegations made in the 
petition the respondent was given to drink 
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On the topof it. 
he visited prestitules and had illicit inter- 
course witha servant girl named Dondin 
who was employed.in his house. The peti-’ 
tioner notwithstanding the conditions in 
which she was placéd continued to live with 
the respondent up to April 19283,” In 1923 
the conduct of the respondent became un- 
bearable.. On many occasions during that 
year the respondent indulged in very foul 
and filthy language towards her, beat her with 
clenched fisis, and acted brutally towards 
her. A week before April, 1923, he attacked 
the petitioner with a bread knife. The 
cause of this attack as disclesed inthe peti- 
tioner’s affidavit is as follows: One night 
the petitioner saw the girl Dondin with the 
respondent in the bed-rcom and on the next 
morning when she spoke of it to the res+ 
pondent he grew violent, took up a bread 
knife and rushed after her threatening to 
killher. She ran tothe house of a neigh- 
bour, Barnard, who saved her. 

In consequence of this ill-treatment the 
petitioner went to Bombay to make a living 
for herself, leaving all the children with the 
respondent. During her absence the res- 
pondent was transferred from Karachi to 
Burma and went there with all the children, 
The petitioner’s stay at Bombay was fora 
few months only, on her return she lived with 
her father, Herfather who is a pensioner 
had, besides the petitioner, to maintain three 
other unmarried daughters.: In order to 
maintain the family he kept a boarding- 
houge where one O'Donnel was a boarder. 
Within a year after O'Donnel came to know 
the petitioner, she yielded to his persua- 
sions; she has been living with him and has 
a couple ofchildren from him. Since April, 
1923, the respondent has not given her a 
penny for her maintenance. She states that 
she wants to live an honourable life with 
O'Donnel and that he is prepared to 
marry her. She is supported in this by 
O'Donnel. These being the facts she seeks 
divorce on the groundof adultery coupled 
with cruelty by the respondent and deser- 
tion. The respondent though duly served 
failed to appear in the trial Court and has 
also failed to appear before us. On her own 
showing the petitioneris guilty of adultery; 
but with complete frankness which was 
required of her by law: vide Stuard v. 
Stuard (1), she has disclosed the tale of her 
miserable life keeping back nothing from 
the court. The learned . Judicial Commis- 
sioner who tried the case has exercised the 
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discretion vested in him by law, and has 
granted her a decree nisi. We are now 
asked tọ make the decree absolute. ‘The 
law on this subject has Been recently sum- 
med up in the case of Apted v. Apted (2). 
At p.259", Lord Merrivale has said : 
‘“Reviewing the cases in question as a whole 
these principles appear: in every exercise of dis- 
cretion the interest of the community at large, 
in maintaining the sanctions of honest matrimony 
isa governing consideration: a strong affirmative 
case is necessary before a Judge is justified under 
the statute in negativing their conditional prohibi- 
tion; it is manifestly contrary to law that a judicial 
discretion in favour ofa litigant guilty of miscon- 
duct inthe mattersin question should be exercised 
where that course will probably encourage immorali- 

_ ty ; if it is not unlikely to do so that is an argument 
against leniency." 


We have, therefore, to satisfy ourselves 
whether the leartied Judicial Commissioner 
was justified in viewing the caseof the 
petitioner leniently and granting her a 
decree nisi. Now there can be no doubt that 
on the facts as disclosed by the petitioner 
she would have been entitledto a divorce 
had she applied for it in 1924 or thereabouts 
and before she went wrong with O’Donnel. 
The respondent had committed adultery 
and was guilty of cruelty. He was also 
guilty of desertion. It is true that the peti- 
tioner left the house of the respondent, but 
that does not matter as she was compelled 
todo so. It is well settled that there is no 
substantial difference between the case ofa 
husband who intends to put an end to a 
state of cohabitation and does so by leaving 
his wife, and that of a husband who, with 
like intent, obliges his wife to separate from 
him : see Raydenand Mortimer on Divorce, 
‘Third Edition, para. 123, p. 101. The 
petitioner has no doubt delayed filing this 
petition; but that is easily explained by the 
fact that the parties are Roman Catholics 
who are as aruledisinclined in this part of 
the country to apply for divorce since Canon 
Law does not recognize divorce. The fact 
that the petitioner went wrong with 
O'Donnel about 18 months after she separat- 
ed from her husband has to a certain extent 
been conduced to by the fespondent who not 
only compelled her to leave his house and 
to give up her children including a child 
one year old, but who has never cared to 
support her after she left his house. Taking 
.into consideration all the circumstances of 
this case we are not prepared to hold that 
the learned Judicial Commissioner has not 
exercised his discretion judicially in passing 
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a decree nisi in her favour or thatfits con- 

firmation by us willencourage immorality- 

We, accordingly, make the decree absolute. 
N. ' Decree made absolute. 


LAHORE HIGH COURT. 
First Civil Appeal No. 311 of 1927. 
February 13, 1933, 
ADDISON AND BHIDE, JJ. 
PALA SINGH AND OTAERS—PLAINTIFES | 
` —APPELLANTS 
Versus 
Musammat BAL KAUR -DEFENDANT 
— RESPONDENT. 

Custom (Punjab)—Suit for declaration—Claim of 
right to possession along with mother's sister—Proof 
as to rightio be adduced . 

The plaintiffs to a suit for declaration claimed 
that they were entiled to two-thirds of an occupancy 
tenancy along with their deceased mother's sister 
claiming as representing their mother: 

Held, that the parties being governed by custom, 
it was the duty of the plaintiffs to establish that 
they were entitled to’ succeed along with their 
deceased mother's sister and inthe absence of any 
evidence to prove it, plaintiffs should fail. 

- First Appeal from the decree of the 
Senior Subordinate Judge, Lyallpur, dated 
November, 12, 1926. - 

Messrs. Nawal Kishore and Manohar 
Lal, forthe Appellants. _ 

Messrs. Mehr Chand Mahajan, M. A. 
Majid and Nain Sukh, for the Respondent. 

Addison, J.—On April 13, 1899, Natha 
Singh obtained a peasant grant of one and 
a halfsquaresof land from Government. in 
Chak No. 235 G. B., Tahsil Jaranwala, 
District Lyallpur. He died on April 
2,1906, when the tenancy was still a 
tenancy-at-will. The tenancy was mutat- 
ed in thename of his widow Musammat 
Rup Kuar. She on January 12,1914, 
acquired occupancy rights in the land 
granted on making the usual payments, 
She died early in 1925 and on July 15, 
1925, mutation was effected in the name of 
her married daughter Musammat Bal 
Kaur. She had two other daughters Musam- 
mat Askor and MusammatIndar Kaur but 
they pre-deceased her, leaving three sons 
who arethe plaintiffs. These sons ap- 
pealed-to the Collector against the muta- 
tion in favour of their aunt but their ap- 
peal was dismissed. Thereupon they sued 
for a declaration of their title as regards 


‘two-thirds of the occupancy tenancy. in 


question. They admitted that their aunt 
Musammat Bal Kaur was entitled to one- 


third. They claimed as representing their 


mothers. 
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Twowissues were framed: . 

(1) Whether s. 36 of Act V of 1912, is 
a bar tothe present suit.? i 

(2) Whether the plaintiffs can succeed to 
the property in dispute along with the de- 
fendant? ` 

It was held that the suit -could proceed 
but that the plaintiffs had not established 
that they were entitled to succeed along 
with the defendant The plaintiffs have 
appealed. _ 

The parties in thiscase are governed by 
custom andit was, therefore, the plaintiffs’ 
duty to establish that they were entitled to 
succeed along with Musammat Bal Kaur, 
their deceased mother’s sister. They have 
produced no evidence of any kind on this 
question of custom andif the personal law 
of the parties is looked at they are not 
entitled to succeed. In these circumstances 
the suit was properly dismissed and I 
would dismiss the appeal with costs. 

Bhide, J.-I agree. l 

N. Appeal dismissed. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 511 of 1932. 
November 4, 1932. 
CURGENVEN, J. 

KOTTA NAGARATTAMMA— 
PETITIONER 


Versus 
IMMADI NAGAYYA AND OTHERS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLIV, 
v. 1, proviso—Leave to appealin forma pauperis— 
Issue of notice—Subsequent rejection by succeeding 
Judge under proviso—Legality. 

Where the Judge before whom an application for 
leave to appeal in forma pauperis has issued notice 
on it, it must be presumed that he had applied his 
mind to, the proviso to O. XLIV, r. 1, Civil Proce- 
dure Code, and itis not open to his successor to 

.re-consider thematter and reject the application 
under the proviso. Raghunath Prasad Sahu v. Ram- 
piari Koer (1) and Babi Sogra v, Radha Kishen (2), 
referred to. ae 

Civil Revision Petition under s. 115 of 
Act Vof 1908 and s. 107 of the Government 
of India Act, praying the High Court to 
revise the order of the District Court of 
Kistna at Masulipatam, dated March 11, 
1932 and made inO. P. No.75 of 1931. | 

Mr. P. Satyanarayana Rao, for the Peti- 
tioner, = 

Mr, A. Venkatachalam, forthe Respond- 
ents, 

Judgment.—The petitioner on October 7, 
1931 filed an appeal in forma pauperis, 
On October 12, 1931,the District Court order- 
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ed notice to the Government Pleader and 
tothe respondents. Notices were accord- 


-. ingly taken. The Government Pleader did 


not oppose the application but various of 
the respondents filed counters. Eventually 
the case came on for hearing before a suc- 
cessor of the learned District Judge who had 
dealt with the case so far and on March 11, 
1932, an order was passed dismissing the 
application. The ground stated for so dis- 
missing it was that the judgment and 
decree did not comply with the terms of the 
proviso tc O. XLIV, 4.1, Civil Procedure 
Code; in other words, that there was no 
reason to think that the decree was contrary 
to law or was otherwise erroneous or unjust. 
Ido notthink that the learned District 
Judge was justified, at the stage which had 
been reached, in disposing of the petition 
under the terms of that proviso. The proviso 
itself requires that the court shall, reject 
the application unless, upon a perusal of it 
‘and of the judgment and decree, it finds the 
conditions laid down are satisfied; and that 
means, I think,and is always in practice 
taken tomean, thatthe very first step in 
dealing with such an application is to peruse 
the records and if necessary .to reject the 
petition without issuing notice to any of the 
parties interested. It is impossible to 
contend on the terms ofthe proviso that the 
court would be justified in issuing notice in 
order tomake up its mind whether so to 
reject the application. Accordingly it must, 
I think, be presumed that when the first 
learned Judge who dealt with the applica- 
cation directed the issueof notice, he had 
applied his mind to this provision and had 
decided not to reject the appeal under it. . It 
could not, therefore, be open to his successor 
to reconsider this matter and come to a 
contrary conclusion. Heshould have taken 
the application up at the stage where it had 
been dropped by his predecessor and have 
continued it by enquiring intc the pecuni- 
ary circumstances.of the petitioner. There 
are several Patna cases which support this 
view. I may refewto Raghunath Prasad Sahu 
v. Rampiari Koer (1) which itself is based 
upon an. earlier case, and Bibi Sogra v. 
Radha Kishen (2). Tn this latter case the 
principle is expressed that: 
“the applications having been admitted it has to © 
be presumed that the court which admitted ‘the 
appligations and ordered issue of notice was satisfied 
that the conditions requisite for the issue of notice 
were present, namely, that the court saw good 
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- „reason to-think thatthe decree was contrary to law 


or to some usage having the force of law.” 

T agree with this view and accordingly I 
set aside the order of the lower Court and 
direct it-to restore the Original Petition to 
file and? proceed to dispose of it in the 
manner indicated. The respondents will 
pay the costs of this petition. < 
| ASN, Application allowed. 





RANGOON HIGH COURT. 

First Civil Appeal No. 57 of 1933. 
‘June 24, 1933. 
Pace, O. J., AND Das, J. 
IMPERIAL TOBACCO 00., or INDIA, 

Lrp,— APPELLANTS ` 
versus 
SECRETARY or STATE—RESPONDENT. 


Burma Cigarettes Duty Act (II of 1981), ° 3.3 (8)— 
“ Burma” inthe Act, if included Federated Shan 
States prior to March, 12, 1982. 
-The term ‘Burma’ in s 3, sub-s. (7), Act II of 
1931, and in the preamble has the same meaning, and 
prior to March 12, “1932, the term cannot be con- 
- štrued as including the Federated Shan States. 


First Civil Appeal against the decree of 


High Court, Rangoon, dated April 3, 
"1933. 

Messrs. Clark and Surridge, for the Ap- 
pellants. 

- The Government Advocate, for the Res- 
pondent. 


. Page, C. J.—This appeal is allowed. 
Section 3, Burma Cigarettes Duty Act (II of 


shall ‘be made to the exporter.” 
“On March 12, 1932, Act II of 1931 was 
applied to the Federated Shan States. The 
Bole question in this appeal is whether 
before March 12, 1932, the term “Burma” 
ins. 3, sub-s.3 of Act II of 1931, included 
e the Federated Shan States. The facts are 
simple and not in dispute. Between April 
4,1931 and June 29, 1931, the appellant 
exported from Burma into the Federated 
Shan States cigarettes upon which 
Rs. -8,201-14-0 was paid as duty under s. 3 
(1) of the Act. In respect ofthis duty the 
appellant under s. 3, sub-s. 3, obtained “a 
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refund of Rs. 8,186-14-0. In. the present 
suit the appellant claims Rs. 15 beifig the 
balance of thé Rs. 8,201-14-0 that was not 


- Tepaid, and a refund of Rs. 34,155 being 
the amountof duty levied and paid under 


s.3, sub-s. 1, upon cigarettes that subse- 
quently were exported by the appellant to 
the Federated Shan States between August 
26, 1931 and March 11, 1932, The respon- 
dent contended that the appellant was not 
entitled to a refund of the sum claimed, or 
any part thereof, because cigarettes that are 
imported from Burma into the Federated 
Shan States are not “exported from Burma” 
within s. 3 (3) of the Act. The learned 
trial Judge dismissed the suit with 
costs. - ; 

Now, it is common ground that ina geo- 
graphical sense the Federated Shan States 
are part of Burma, and that “Burma” as 
defined in the Burma General Clauses 
Act (I of 1898), s. 2 (7) and s. 17, and in 
the Burma Laws Act (XIII of 1898), s. 3 (a) 
includes the Federated Shan States, It is 
also common ground that the local Legis- 
lature of Burma has no power to make 
laws for the Federated Shan States, 
(although the Governor of Burma may 
direct that any Actofthe local Legislature 
shall apply to the Federated Shan States), 
and that on March 12, 1932; the Governor of 
Burma did direct that Act IL of 1931 
should apply to the Federated Shan States. 
(Sections 52-A and 80-A, Government of 
India Act, 5 and6 Geo. V, Ch. LXI, as 
amended and Notifications No. 225 of Octo- 
ber 7, 1921, No. F. 20-A of October 1, 1922, 
No. 20-A I of January 2, 1923.) In these 
circumstances the learned Government 
Advocate on behalf of the respondent 
urged thatin s, 3, sub-s. 3 of the Act the 
term “Burma” included the Federated Shan 
States, “Burma” being used in that sub- 
section in its geographical sense. 

Now, in order toconstrue s. 3, sub-s. 3 the 
Act must be read as a whole, and, in my 
opinion, having regard to the provisions of 
this enactment it is not possible to hold 
that prior to March 12, 1932, when the Act 
was applied to the Federated Shan States, 
the term “Burma” ins.3is to be construed 
as extending to and including the Federa- 
ted Shan States. The learned Advocate 
frankly, indeed inevitably, conceded that 
prior to March 12, 1932, except in this sub- 
section, the term “Burma” when used in 
Act IL of 1981, did nót include the Federa-, 
ted Shan States. And the reason why the 
learned Government Advocate was con- 
strained to make this concession was that. 





the Idal Legislature of Burtia, by which; 
the A& under consideration was enacted, 
has no power to make’ laws for the Fede? 
rated Shan States. Takes. 3, subis) 1, by’ 
way of illustration. I asked ‘thé Jearhed! 
Government Advocate if he contended that. 
duty could have. been levied prior to March 
12, 1932, wnder this sub-section upon g goods 
manufactured i in or . imported’ into Federa- 
ted Shan States and which were not export; 
ed therefrom, and hè answered, as he was 
bound to answer, in the negative. 1 alsd 
asked’ the. earned Governmént Advocate 
whether thé Local. Government, which under 


s. 6, sub‘s. 2 of the Act was entitled to 

“prohibit the import into" Burma except’ by spegi- 
fied routes of” any cigarettes’ liable’ to duty under 
thg Act” 


were. empowered: under that sub- section 
to prohibit the importation’ of cigarettes. 
liablé. to duty. into . the Federated Shan 
States by routes other than those pres- 
cribed, und again he answered in the 
negative, and for the same reason, namely, 
thatthe local Legislature has no power to 
legislate for. the Federated Shan States: 
my opinion, it could not have been 
intended that the term “Burma” should 
have one meaning. in s. 3, sub-s. 3, and 
another meaning in .sub-s. 1. of the same 
section and in the other -sections of the Act 
where itis found:.I am: of opinion that 
both in the _premable to Act Lf of . 1931, 
and in the sections of the Act the term 
“Burma” has thesame meaning and prior 
to March 12, 1932, cannot be construed as in- 
cluding the Federated Shan States. For 
these reasons the appeal is allowed, the 
decree of the trial Court is set aside, and 
a decree will be passed: in favourof the 
appellant for the sum claimed, and costs in 
both courts. p" 
Das, J.—I agree. 
N. Appeal allowed. 


ee 


-RANGOON HIGH COURT.. 
Second Civil Appeal No. 48 of 1933. 
June 1, 1933. . 
ete - BAU, J. ; ; 
“MG. KHIN AND OTHERS —APPELLANTS ' 
Pe VETSUS 
MG: BA AND Grenns—Raspowonirs: 
Burmese, Buddhist Law—Succession—Younger . son 
pre ecéasing mother—Right of his children to succeed 
to- estaté of” his parents —Evidencé Act (I of 1873), 
8.191—Partition deed not registered—Oral- ‘evidence 
as to fact of partition—Admissibility of. 
Where a younger son of a Burmese- Buddhist pre- 


déceases“ his mother, his widow is not entitled- tora © 


share: out’ of the" ebtate;' on the death of the mother. 
145—105 & 106 
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- théir share. 


ag T y ~ Ci = 
na 633 
“His childréii aib the only’ persons. tho can claim a 
share out of the estate of his parents as against their 
uncles and aunts. 

Even though an unregistered partition deed ‘may 
not be admissible tosprove the terms contained there- 
in, still the fact of partition as alleged: can be prov- 
ed by oral evidence Maung Tun Sein v, KoTu 1) 
and Uhkotala Alitram Travadi v. Bai Mahakòre (2), 
relied oa. 

Seécnd Civil Appeal from the decree of 
the District Judge, Magwe, dated December 
6, 1932, 

Mr. E Maung, for the Appellants.: 

Mr. Kya Gazing, for the Respondents. 


Judgment.— —In execution of their’ de- 
cree against the- third defendant-respondent 
Ma. Waing the first defendant respondent 
Mg-Ba and his daughter Ma Tin’! May, 
the second defendant-respondent, attached 
the -landin, suit. The plaintiffs-appellants 
who are the children of Ma Waing applied 
for removal of attachment on the ground 
that the land in‘ question was theirs. Their 
application was dismissed, whereupon they 
filed this declaratory suit. The facts 
that are either admitted or not in dispute 
are these: The land in question original- 
ly belonged to U Min ,.Maung and Daw 
Thin, U. Min Maung ‘died about eight 
years prior tothe institution of the. sti:. 
Six years later Mg.-Maung died. After his 
death his mother “Daw Thin. died. From 
these facts it is contended by the learned 
Advocate for the appellants that Ma’ Waing 
who isthe widow of Mg. Maung: cabnot 
claim .a share out of the estate: of Mg. 
Maung’s parent as Mg- Maung was) a 
younger son and predeceased -. his-mother. 
His children are the only persons who can 
claim a share out of the estate «of Mg. 
Maung’s parents as against their uncle 
and eunts. This proposition of law’ is not 
challenged by the other side and that is a 
proposition of law about the correctness of 
whichI have no doubt in my mind. It is 
further- submitted that ab thé appellants 
were somé of the heirs of their grand- 
parents, U Min Mating and Daw Thin, the 
land in questigh . Was given to them as 
‘Tt’ appears that the partition 
was done by a document and that this 
document has not beén registered. : The 
leatnad' Judge of'the lower Appéllate Court 
therefore, held that the partition could not? 
be proved. The attention of the- learned 


-Judgs of the lower-Appellate Court ‘has: evi- 
_ dently béen = not drawn fto the décision of . 
this" court in Maung Tun Seinv, Ko Tu (1). 


D) in Ind Cas; 419; AT R 1928 Ride 196; 6 R 
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At p. 840 * the learned Judges who decided ` required to be taken, by the rules framed by tHe Local 
that case said: f Govergment. i | | 

“We areof opinion that even if the document in MW ied ibe proceddre laid down in the rul Sis not 
question is taken to bethe final repository of the CO™PHE le in passing an order under s, 42, ee 
terms of the partition, s. $1, Evidence Act, would not (2) @nd (d), an application for execution of the order 
exclude oral evidence to prove the fact of partition 18 20! competent, 


only We are fortified in this view by the decisian Appeals against appellate orders of the 


in Chhotalal Aditram Travadi v. Bai_Mahakore (2) Sub-Judge, Jalpaiguri, dated May 23, 1931. 
where a Bench of the Bombay High Court held that - Messrs. Dwijendra Krishna Dutt and 
the fact of the partition may be proved by oral 


: e Asaduzzaman, for the Appellant. 
idence although the deed embodying t erme of 4 
penton gah be bab wang ae beeen Messrs. Atal Chandra Gupta and 
According to this decision, although the Urukramdas Chackerbutty, for the Res- 
document may not be admissible to prove pondent. 
the terms contained therein, still the fact Judgment.—These are three appeals 
of partition as alleged by the appellants which are directed against the order of the 
can be proved by oral evidence, To prove Subordinate Judge of Jalpaiguri, dated 
this theappellants rely onthe evidence of May 23, 1931, passed in certain pro- 
U Taw Aung, Ma Hmon Gyi,U KinMaung ceedings arising out of execution of orders 
and U Mya. Thereis no evidence worth purporting to have been made under 
the name produced by the defendants-res- 8. 42, cls. (b) and (d), Co-operative Societies 
pondents in rebuttal, but what is contended Act (IL of 1912). The application was 
on their behalf is that Mg. Maung was in made at the instance of the liquidator 
possession of the suit land during his life- who was appointed under sub-s. (1), 
time, that he dealt withthe land asifhe 8.42. Amongst objections to the execution 
were the owner thereof, and that therefore, of these orders the principal objection 
on his death his wife Ma Waing shouldbe taken was that the orders which were 
held to be the owner thereof. That ig a sought to be executed in these three proceed- 
proposition of law which I cannot accept. ings out of which the three appeals arise. 
If the land was the land of Mg. Maung’s were not orders made under s. 42, cls. (b) 
parents, Mg. Maung could only become the and (d) of the Act. The order which was 
owner thereof either by way of inheritance filed was the order dated March 26, 1980, 
or by gift or by purchase or by adverse in which it is recited that previous orders 
possession. Noneof these points is proved had been made on February 18, 1929, 
by the defendants-respondents. For these assessing contributions on all share-holders 
reasons Iam of opinion thatthe decision to the fullest extent of their respective 
of the trial Court is correct and I set aside liabilities under s. 42 (2), cl. (b), Act II 
the judgment and decree of thelower Appel- Of 1912, and this order of March 26, 
late Court and restore those of thetrial Court is said to be in continuation of that order. 
-with costs throughout. The Munsif who dealt with the matter in 
oN, Appeal allowed. the first instance overruled the objection 
2) 40 Ind. Cas, 83; 41 B 466; 19 Bom. L R Of the members of the Society who took 
322. ; these objections. Against these orders 
*Page of 6 R.—|#d.] appeals were taken to the court of the 
Ps Subordinate Judge and the learned Sub- 
ma oe Judge has reversed the decision 
of the Munsif mainly basing his decision ` 
Gat keene Pele on this: that the order of Februray 18, 
April 25, 1932, : 1929, which must be taken to be the found- 





tion of the liquidators’ proceedings under 
MITTER AND BARTLEY, JJ s j 
Í LE s. 42, cls. (b) and (d) is not before the 
aaa E STORES court. He points ‘out that no copy of 


: ee that order was filed for execution by the 
SANTINIDHAN ROY- Ruspoxp ak 
Kakak agan 7 SA ADENT; Under these circumstances he dismisses 
perative Societies Act (11 of 1912), s 42, cls. (b), thi licati f th spat 
© (d)—Proceedings under —Liquidator, duties of No% e application of the liquidator in each 


compliance with order—Executability of order. ‘of these three proceedings. The liquidator 
Proceedings taken before the liquidator 


t under has consequent! referred these appeals 

8, 42, cls. (b) and (d) of the Co-operatiye Societies Act, and it is ah on his behalt that 

are to some extent in the rature of quasi-judicial th d f March 26. 193 : b 

. proceedings, and in order to arrive at any conclusion Seer 0 arch < S 0, was an BUDS 

2__ on the question of the determination of the liabili- -Stance the order which the liquidator 
o of any member of a society, some evidence is purported to pass under the provisions of 


. 
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s. 42A cls. (b) atid (d). In one af the 
appeals, viz., No. 415 of 1931, Mr. Gupta 
who ‘appears for the respondent points 
out that the order of March 26, 19:0, 
purporting to have been passed by the 
liquidator shows that the contribution 
towards the assets and the costs of the 
liquidation amount to Rs, 106; whereas in 
accordance with the order of February 18, 
1929; the cost of liquidation and the con- 
tribution towards the assets amount to 
Rs. 99 It is said that there is a sub- 
stantial variation from the order which 
was passed on February 18. He contends, 
therefore, that as the order of February 
18, which was fora smaller sum, was not 
before the court it could not be said that 
the latter order really complies with the 
requirements of the section read along 
with- the rules which under the Act were 
made by the Local Government under the 
provisions of s. 43, cl. (t). It is argued 
for the respondent thal proceedings taken 
before the liquidator under s. 42, cls. (b) 
and (d), are to some extent in the nature 
of quasi-judicial proceedings. For accord- 
ing to r. 29, cl. (e), Bengal Government 
Rules, the liquidator may issue summonses 
to persons whose attendance is required 
either to give evidence or to produce 
documents. He may compel the attenda- 
nee of any person to. whom a summons 
has been issued and for that purpose 
issue a warrant for nis arrest. 


In order to arrive at any conclusion, 


on the question of the determination of 
the liabilities of any member of a society, 
some evidence is required b; the rules, 
to be taken. It does not appear that this 
procedure was followed so far as the order 
of March 26, 1930, was concerned and 
that was the order which was before the 
court. In these circumstances we are of 
opinion that the Subordinate Judge was 
right in dismissing the three applications 
out of which these appeals arise. It is 
not necessary, therefore, to consider the 
validity or otherwise of the preliminary 
objection taken by Mr. Gupta in Appeal 
No. 415. The result accordingly is that 
these appeals fail and must be dismissed. 
We assess the hearing fee in M. A. No. 415 
of 1931 at one gold mohur. 
be no order as to costs in the other ap- 
peals. 


N.A. Appeals dismissed. 
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RANGOON HIGH COURT. 
Civil Revision pe aken No. 100 of 
193 


June 14, 1933. 
Ba U anD DUNKLEY, JJ. 
HASHIM KHAN AND OT :ERS—ÅPPLICANTS 


VETSUS 
M. KOYA MOIDEEN KAKA AND ANOTHER 
— OPPOSITE PARTIES. 

Provincial Insolvency Act iV of 1920), ss. 28 (2), 
85—Allzegation that judgment is obtained by fraud 
or collusion—Duty of Insolvency Court to hold 
inquiry—Tort or breach of contract resulting in 
injury toestate—Right of action, whether vests in 
Official Receiver or insolvent 

Wher it is alleged that a judgment had been 
obtained by fraud or collusion, it isthe duty of the 
Insolvency Court to hold an inquiry and come 
to a finding as to whether the decree represented a 
real deat or not, and then, if it concluded that the 
decree had be2n obtained by fraud or collusion, to 
annul the adju lication under the provisions of s, 35, 
Provincial Insslvency Act. Hx parte Lenox (|) and 
In re latau (2), relied on. 

A rigat of action in respect of a tort ora breach 
of contract resulting in injuries wholly to the per. 
son or =eelings ofa bankrupt dees not pass to the 
Receiver, but remains in the insolvent but a right 
of action in respect ofa tort or breach of contract 
resulting in injuries wholly tothe estate of the in~ 
solvent passes to the Receiver. Subbayyar & Bros. v. 
T X. Munnauswamy Aiyar & Sons 3; aud D. K, Kas- 
sim & Sons v. V. M. Abdul Rahman (4), relied on. 

Civil Revision Application against an 
order of the Township Judge, Tavoy, dated 

March 27, 1933. 
Mr. z. B. Sen, for the Applicant. 


Mr. Barnabas, for Opposite Parties. 


Ba UJ, J.—In Suit No.117 of 1932 of the 
Township Court of Tavoy, the present 
applicant brought a suit against the pre- 
sent respondent No. 1 by his then agent the 
present respondent No. 2,for the recovery 
ofa sum of Rs. 525-4-0 alleged to be dueon 
a promissory note. The claim was admit- 
ted by respondent No.2,as agent for res- 
pondent No. 1, and was decreed. Following 
upon this, the applicant filed a petition 
under the provisions of s. 9, Provincial 
Insolvency Act, to have . respondent No. 1 
adjudizated insolvent, and he based his 
claim to make this petition in insolvency 
on the decree which he had obtained in 
Suit No. 117 of 1932. Several adjourn- 
ments were made to enable respondent 
No, 1 to appear in the insolvency proceed- 
ings, but he did not. appear and 
consequently, on January 23, 1933, he was 
adjudizated insolvent. Subsequently he 
(respondent No: 1) filed a suit against the 
applicant and respondent No, 2, being 
Suit No. 25 of 1933 in the Township Court 
of Tavoy for a declaration that the decrée 
obtained against him by the applicant in 


a6 


Suit No. 117 of 1932 was null and void 

- onthe ground that it had been obtained 
by fraud and collusion, A preliminary 
objection was taken that* as respondent 
No. 1 had been adjudicated insolvent he 
was unable to maintain the suit. This 
objection was heard asa preliminary issue 
and by his order dated. March 27, 1933, 
the learned Township Judge has held 
that the suit is maintainable by respon- 
dent No.1. Itisagainst this order that the 
present application in revision has been 
made. 

Two points have been raised before me 
in support of this application. The first 
point is that on the application of respon- 
dent No. 1, dated March 4, made in the 
insolvency proceedings it was open to the 
Insolvency Court to go behind the decree 
of the Township Court, on which the ori- 
ginal petition in insolvency was based, 
and decide whether the petitioning credi- 
tor’s debt was a real debt or not; and 
further than that, that as it was alleged 
that the judgment had been obtained 
by fraud or collusion, it was the duty of 
the Insolvency Court to hold an inquiry 
and come to a finding as to whether the 
decree of the Township Court represented 
a real debt or not, and then, if it concluded 
that the decree had been obtained by 
fraud or collusion, to annul the adjudi- 
cation underthe provisions of s. 35, Provin- 
cial Insolvency Act. In support of this 
proposition there is abundant authority. 
I need only; refer to the cases of Ex parte 
Lenox (1) and In re Flataw (2). There 
is no doubt that the Insolvency Court is 
entitled to go behind a judgment and 
will ordinarily exercise its discretion 
to do. so when. the judgment had been 


obtained by fraud or collusion. It is un- 


necessary’ to say anything further on this 
point. 

The second point raised is that, as 
the property of respondent No. 1 has vested 
in the Receiver in.insolvency, the only per- 
son who can maintain the guit to set aside 
the judgment and decree of the Township 
Court passed in Suit No. 117 of 1932 is the 
Receiver and that respondent No. 1 himself 
cannot maintain such a suit. For this 

ə proposition reliance is placed upon the 
terms ofs, 28, sub-s, (2), Provincial Insolven- 
cy Act, which is as follows: . 

“On the making of an order of adjudication 

” the whole of the property of the insolvent shall 


(U (1886) 16 Q BD 315; 55L 3 Q B45; 34WR 
61; 54L T452,- 


(2) (1893) 22 Q B D: 83; 
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vest in §he court or in a Receiver as hereinafteg pro- 


vided 

It is settled law that aright of action in 
respect of a jort or a breach of contract 
resulting in injuries wholly to the person 
or feelings of a bankrupt does not pass to 
the Receiver, but remains inthe insolvent 
but a right of action in respect of a tort 
or breach of contract resulting in injuries 
wholly to the estate of the insolvent 
passes,to the Receiver: See Subbayyar & Bros. 
vy. 7. K. Munnuswamy Aiyar & Sons (3) 
and D. K. Kassim & Sons v. V.M. Abdul 
Rahman (4) at p. 4434. I have been referred 
to a number of authorities, both English and 
Indian, in which it has been laid down that 
even where a right of action passes to the 
Receiver the bankrupt may sue, subject to 
the intervention of the Receiver and his right 
toclaim the proceeds of the litigation. But 
these authorities all refer to the insol- 
vent’s after-acquired properties and are 
not relevant in regard to the present 
matter. It is plain thatthe action which 
has been brought by respondent No. 1 in 
Suit No. 25 cf 1933 is in respect of a tort 
resulting in injuries to his estate and there- 
fore vests in the Receiver in insolvency. It 
is also admitted that the right of action 
arose prior to the adjudication of respon- 
dent No. 1. Consequently on the making. 
of the order of adjudication this right 
of action vested in the Receiver and he is: 
the only person who can bring a suit in re- 
gard thereto. 

This application therefore succeeds, 
and I hold that Suit No. 25 of 1933 of 
the ‘Township Court of Tavoy is nob: 
maintainable by respondent No.1. Thesuit 
is therefore, dismissed with costs in both- 
courts. 

Dunkley, J.—I agree. 


ee 8 WS ee 


N. | Suit dismissed. 

(4) 98 Ind. Cas 516; A I R 1926 Mad. 1133; 50 M 
161; (1926) M WN797;51 M L J 613; 25 L W 
26; 


(4) 128 Ind. Oas. 369; A I R 1930 Rang. 289; 8R 
441. 
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CALCUTTA HIGH COURT. 
Civil Revision Petition No. 629 of 1932; 
January 25, 1933. 

JAOK AND MITTER, JJ. 

RAJ ANEEKANTA LAHA— 

= PETITIONER 
versus 
ATULCHANDRA SEAL—Opprosrts 
Party. 


Bengal Tenancy Act (VIII of 1885), ss, 26F-, 188 
—Co-sharers—Application for pre-emption by some 


iiss 
of thAco-sharers—Other co-sharers not ippleaded 
befor expiry of limitation—Maintainability of 
application. 

Under s. 188, Bengal Tenancy Act, the co-sharers 
must be given the opportunity of joining the suit 
as plaintiffs at the time the application for pre-emp- 
tion is filed. a 

An application for pre-emption by some of the 
co-sharers cannot be sustained where the other co- 
sharers are not impleaded within the period of 
limitation for the institution of such a suit even if 
thé’ co-sharers whoare impleaded after the period 
of limitation state that they had no wish to pur- 
chase the land, Bahirdas Pandit v Shitaldas Chat- 
terji, O. R. No. 184 of 1930, not followed. Barkatulla 
Pramanik v. Ashutosh Ghose (1), relied on, | 

Civil Revision Petition against an order of 
the Munsif, Amta, dated February 18, 
1932. 

Messrs. Herambachandra Guha, Sateesh- 
chandra Chaudhuri and Narendranath 
Banerji, for the Petitioner. 

Mr. Rupendra Kumar Mitra, for the 
Opposite Party. : 

Jack, J.—This Rule has arisen out of an 
application by the petitioner for the transfer 
of certain land to them under s. 26-F 
Bengal Tenancy Act. This application was 
made on November 17, 1931. Subsequently, 
by an order of the court, dated January 9, 
1932, the petitioners added the other co- 
sharer landlords, the Opposite Parties Nos. 5 
to20 inthis application. Thereafter, these 
opposite parties entered appearance, refused 
to exercise their right of pre-emption and 
gave their consent to the purchase of the 
land by the petitioners. The learned 
Munsif rejected the petitioners’ application 
on the ground that it was not maintainable, 
inasmuch as, at its inception the application 
was not in form in accordance with the 
provisions laid -down in s. 188, Bengal 
Tenancy Act. This order the petitioners 
seek to set aside. 


A notice was served on the landlords in 
this case on September 17, 1931, and it is 
admitted that the other co-sharer landlords 
were not, made parties within two months of 
the date of the notice or within one month 
from the date of the application. Section 
188, Tenancy Act, lays down that: 

“subject to the provisions of s 118-A, where two 
or more persons. are co-sharer landlords, anything 
which the landlord is under this Act required or 
authorized to do must be done either by both or ail 
those -persons acting together or by an agent 
authorized to act on behalf of both or all of them: 
Provided that one or more co-sharer landlords, if all 
the other co-sharer landlords are made parties defend- 
antto the suit or proceeding in manner provided in 
sub-ss, (1) and (2),8.14°-4, and are given the op- 
portunity of joining in ` the suitor proceedingas co- 
plaintiffs or.co-applicants,may file an application under 
sub-s (1), s, 26." . 

It has been argued that, in the present case, 
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inasmuch asthe other co-sharer landlords 
were ultimately made parties, no question of 
limitation arises and that the deficiency in 
the.original application was made good 
inasmuch as:the other co-sharer landlords 
-came forward ‘subsequently and stated that 
they had no wish to purchase the land. In 
support.of this argument, an unreported case 
of this Court Bahirdas Pandit v. Shitaldas 
Chatterji, Oivil Revision No. 184 of 1930, 
Decided on July 24, 1930, by S. K. Ghose, J. 
has been referred to. In that case, the 
co-sharers did not join in the original 
application, and, having been subsequently 
added as parties to the application it was 
held that no question of limitation arose. 
This wasa decision of a learned Judge 
sitting singly. We find, on the other hand, 
the contrary view taken by a Division Bench 
in Barkatulla Pramanik v. Ashutosh Ghose 
(1). Itis expressly laid down in s. 108 of 
the Act that the co-sharers must be given 
the opportunity of joining the suit as plaint- 
iffs at thetime the application is filed. It 
seems to me therefore that inasmuch as the 
co-sharers had not been given this opportuni- 
ty before the period of limitation, the applica- 
tion is not maintainable under s. 188, Benga- 
Tenancy Act. This was the view taken by 
the learned Munsif. This Rule is therefore 
discharged. In the circumstances of this 
case there: will be no order as to costs. 
Mitter, J.—I agree, 


N. Rule discharged. 
(1) 145 Iad Cas, 121; ATR 
N 89, 
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RANGOON HIGH COURT. 
FULL BENCH. | 
Criminal Reference No. 47 of 1932. 
`~ May 15, 1933. < 
Pages, C. J., DAs AND DUNKLEY, JJ. 
MA MYA KHIN AND ANOTHER —APPLICANT3 
: versus as 
- MAUNGPO HTWA AND ANoTHER— 
OPPOSITE PARTIES. 
` Criminal Procedfre Code (Act V of 1898), ss. 145, 
145 (8), 250, 428 — Order for costs, if incidental to 
order for possession under s, 145—Magistrate's 
failure to make such order—High Court's power to 
pass the order in revision—Tests of determining if 
order isincidental or conseguential—Order awardinge 
compensation under s 250—Nature of. 
~ An order for costs unders 148 (3), Criminal Pro- 


’ 


Q 


cedare Oodė, is an order incidential to an order for - 


posssssion under s 145, and where 
under s, 145, Oriminal Procedure Oede, the Magis- 
trate who passed the decision has failed to make any 
order in regard to the costs of the proceedings, under 
sub-s. (3), s. 148, Oriminal Procedure Code, the High 
Court in revision has power to-make an order for the 


in proceedings | 
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payment of the costs of such proceedings. Veerappa 

* Naidu v. Avudayammal (1), relied on, Wehi ingh v. 
Mangal Khandu (2), commented upon. jp. 839, col. 
1 


: The question as to whether an order isa consequ- 
ential or incidental order depends uponthe terms 
of the order under consideration in each particular 
case and the circumstances in which it was made, 
Lp. 839, col 2] 

Quere —Whether an order awarding compensa- 
tion under s. 250, Oriminal Procedure Code, is an 
order ‘consequential’ or ‘incidental’ to theorder of 
discharges or acquittal. Mehti Singh v. Mangal 
Khandu (2), not approved. 

Mr. Tun Aung, for the Applicant. 

Mr. A. Eggar, for the Crown. 

Page, C.J. Thequestion that has been 
propounded is : 

“Whether in proceedings under s. 145, Criminal 
Procedure COcde, where the Magistrate who passed 
the decisicn has failed to make any order in re- 
gard to the costs of the proceedings under sub-a. 
(3), 8. 148, Criminal Procedure Code, the High Court 
in revision has power to make an order for the 
payment of the costs of such proceedings.” 

On August 3, 1932, the Suk-Divisional 
Magistrate of Bassein passed an order 
under s. 145, Criminal Procedure Code, in 
which he declared that ihe applicants were 
entitled to possession of the landin dis- 
pute until evicted in due course of law. He 
did not however award any costs to either 
of the parties under s. 148 (3), Criminal 
Procedure Code. On August 12, 1932, the 
applicants applied to the Sub-Divisional 
Magistrate of Bassein for an order that 

, they be awarded their cosis under s. 148 
(3). Now it so happened that between 
August 3 and August 12, 1932, the Sub-Divi- 
sional Magistrate who had passed the order 
unders. 145 had been transferred, and on 
August 12, the Magistrate to whom the 
application for an order for costs was 
made refused to entertain the application 
upon the ground that, as he was not the 
Magistrate who had passed the order for 
possession, he had no jurisdiction under 
s. 148 (8), Criminal Procedure Code, to pass 
any order for costs in connection with ihe 
proceedings under s. 145. Thereupon 
the applicants filed an application in 
revision to theCourt of Segsion, Bas:ein, 
from the order of Anant 4 1932, in which 
they claimed that in passing an order for 
possession without passing an order for 
costs the Magistrate had acted illegally or 
“with material inegularity. The learned 
Additional Sessions Judge of Bassein re- 
ferred the case to the High Court with a 

. recommendation that an order for costs 
should be passed. The application forrevi- 
sion was heard by my brother, Dunkley, J., 
who has 1eferredfor our determination the 
question now under consideration. Section 
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148 (3), Criminal Procedure Code runf as 
follows : 

“When any costs have bcen incurred by any party 
toa proceeding under this chapter i.e, Chap XI) 
the Magistrate passing a decision undere 145, s. 146 
ors 147 may direct by whom such costs shall be 
paid whether by such party or by any other party 
to the proceeding, and whether in whole orin part 
or proportion. Such costs may include any expens- 
es incurred in res; ectof witnesses and of Pleaders' fees 
which the court may consider reasonable," Q 

Now the jurisdiction which a court posses- 
ses for purposes of revision must be express- 
ly granted to it, and it is common ground 
that no authority has been expressly 
granted to the High Court in its revisional 
jurisdiction to award costs under s. 148 (8). 
Under s. 423 (1) Criminal Procedure Code, 
however an Appellate Court in revision 
may: 

“(a) in any appealfrom any other order alter or 
reverse such order; (d) make avy amendmentor any 
consequential or incidental order that may be just or 
proper.” i 

The question that falls for determination 
therefore is whether an order for cosis 
under s. 148 (3) is “consequential” or “ in- 
cidental” to an order for possession under 
s. 145. If it is, the court in revision has 
jurisdiction to pass an order for costs 
under s. 148 (3), otherwise it has not. 
Whether an order for costs under s. 148 (3) is 
an order consequential or incidental to an 
order for possession under s. 145 must be 
determined upon a construction of the 
teıms of these two sections. Prima facie an 
order awarding costs under s. 148 (3) would 
appear to be “incidental” to an order for 
possession under s. 145 because unless an 
order under s. 145 is passed the court has no 
jurisdiction to pass an order for costs 
under s. 148 (3). It is unnecessary to 
determine whether such an order is “con- 
sequential” to or uponan order for posses- 
sion unders, 145;the question is not free 
from difficulty, and I refrain from express- 
ing an opinion uponit. But I am firmly 
of opinion that such anorderis “incidental’ 
to an order for possession under s. 145. 
What does “incidental” mean ? In Murray's 
Dictionary - ‘incidental’ is defined assome- 
thing 

“occurring or liable to oceur in fortuitous. or 
subordinate conjunction with something else of which 
it forn s no eesential part.” : 

Now, it cannot be pretended and it has 
not been argued, that an order for costs 
under s. 148 (8) forms an essential 
part of the order for possession but, in 
my opinion, both as a matter of law and 
of common sense, where the Legislature 
has enacted that when passing an order 
for possession under s. 145 the Magistrate 


\ 
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is entitled to pass an order for costs under 
8. 148, the order for costs is “incidental” to 
the main order for possession. -That must 
beso, I think, because it isan order which 
in all humun probability will be passed in 
conjunction with the order for possession; 


and there can be no doubt that, if an ap-. 


aplication had been made to the Sub-Divi- 
sional Magistrate of Bassein who passed the 
order for possession that an order for costs 
should be passed in favour of the applic- 
ants, such an order would have been made: 
I am fortifiedin ‘the view that I take of the 
construction of ss. 145 and 148(3) by the 
decision of a Full Benchof the Madras High 
Court in Veerappa Naidu v. Avudayammal 
(1). In that case the question that fell 
for determination was whether in proceed- 
ings for revising an order passed by a 


Magistrate under Chap. XII, Criminal: Pro-. 


cedure Code, the High Court had jurisdiction 
to pass an order in respect of the costs 
incurred at the hearing of the revisional: 
proceedings before the High Court and it 
was held inthat case that the High Court 
possessed no jurisdiction to pass an order 
in respectof such costs. In the referring 
order in that case, however, Wallace. J., 
observed: : 

‘Iam clear that the High Court, in revision, could 
pass any order which the Magistrate himself 
could have passed; that is, the High Court could, 
in revision, direct the costs before the Magistrate 
hi nself to be paid by one ‘party to another, 
But thatis not the same thing as the High Court 
directing costs before it in revision to be paid by one 
party to another.” 

In the opinion which was delivered by 
the Full Bench the learned Judges ob- 
served: 

“Magistrates have power under s. 148 to direst 
by whom any costs incurred by parties in proceedings 
before them under Ohap. XII are to be paid, but the 
costs referred toin this section are evidently the 
coats incurred in the magisterial proceedings. When 
the High Court sits in revision it is not exercising 
the powers ofa Magistrate under this chapter, and 
therefore, the costs in the revision prozeedings cannot 
be included under this head.” 


On the other hand, our attention has 
been drawn to a decision of the Full 
Bench of the Calcutta High Court in Mehi, 
Singh v. Mangal Khandu(2). The deci- 
sion of the Full Bench in that case was a 
decision by the majority of the Judges who 
took part in it, and it appears from 
the record of the case that Jenkins, ©. J., 
did not sign the judgment, and did not 

() 86 Ind. Oas.-147;"A I R 1925 Mad 438; 28 Or 
L J 707; 43 M 262; 


OL J437; 16 OWN 10, 
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Ar 48 ML J 106; 21 L W 688. 
(2) 12 Ind. Cas 297; 39 O 157;12 Or. È J 529; 14 


839 


assent to the reasoning upon which the de- . 


cision was based. aoa 

Now, the questién that arose in Mehi: 
Singh v. Mangal Khandu (2) was whether 
the Appellate Court in revision could - pass 
an order awarding compensation to an 


accused person after his discharge or ~ 


acquittal under s. 250, Criminal Procedure 
Code. With all respect to the learned 
Judges who formed the majority of the 
courtI should have thought that the issue 
raised in. that case was a simple one, 
namely, whether as a matter of construction 
an order for compensation under s. 250, 
Criminal Procedure Code, was an order 
“consequential” or “incidental” to the order 
of discharge or acquittal. If it was, with 
all respect, I should have thought that the 
High Court would have. possessed power to 
pass an order for compensation in the 


course of revisional proceedings against’ 


the order of the Magistrate. Ifit was not, 
cadit questio, for the Appellate. Court 
would clearly have no jurisdiction to order 
that compensation should be paid. I re- 
frain from expressing any opinion upon 
the merits of the decision in that case and 
I desire to reserve for a future occasion 
when s. 250 is under consideration, the 
determination of the question whether an 
order awarding’ compensation under that 
section is an’ order “consequential” or 
“incidental” tothe order of discharge or 
acquittal. With diffidence and respect 
however Iam bound tosay that I do not 
appreciate what was the ratio decidendi of 
Mehi Singh v. Mangal Khandu (2). It 


appears to me that the learned Judges who- 


formed the majority ofthe Full Bench in 
that case drew no distinction between 
orders that are “consequential” and orders 
that are “incidental,” and endeavoured to 
define as a genus whatorders were “conse- 
quential” and “incidental” and what orders 
were not. Itis; I think, inadvisable that 
an attempt should be made by the court to 
define such terms gs “consequential orders” 
and “incidental orders,” for whether an 
order is a “consequential” or an “incidental” 
order depends upon the terms of the order 
under consideration in each . particular 
case, and the circumstances in which it was 
made. i 


_Now, in Mehi Singh v. Mangal Khandu 
(2), the majority ofthe Full Bench observed 
that “consequential” or “incidental”. orders 
must fall under one of two heads, either 
they were orders that were. < : 
“the necessary complements to the main order 
passed without which the latter would be incomplete 
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or ineffective Such are directions as to the refund 
of ‘fines realized from acquitted appellants, or,’én 
the reversal of acquittals, asto the restoration of 
compensation paid under & 2507) > ý 

or they were orders in respect of which 
the court had -been invested with express 
authority in that behalf by the legislature. 
As to-the. first category laid down by their 
Lordships I haye nothing to say except 
that -I respectfully agiee withthe view 
that they took. But with respect to the 
second category of orders I confess that 
I. feel some:doubt as to what their Lord- 
ship intended ‘to convey by the observations 
that — they passed.-In the - course of 
ths judgment the majority of the Full 
Bench.observed: TE - 
„The issue (primarily before the court is whe- 
ther theaccused has been proved to be guilty or not, 

tid ee E) 7 oe pee =F “ m 

and the question whether the complaint against 
him “was ‘merely frivolote or vexatious is dnother 
matter importing fresh considerations. The making 
ofan award or compensation would consequently 
seem to need express authority, and en order thers- 
fore is not ‘consequential ‘or’ incidental” to an order 
of “discharge or ' acquittal, unless the discharg- 
ing or acquitting court has aliunde power to make 
ib t 


“These obseryations, if I may say so with 
all due respect, appear to be based upon 
an- argumentum in circulo namely, that 
the order under consideration was not an 
order “consequential” or “incidental” ‘to 
the order of discharge or acquittal within 
the meaning of 8, 423, (d), Criminal Proce- 
dure Code, unless the idscharging or 
acquitting cout had aliunde power to 
make it. But if “express authority” had 
been given to the court to pass such an 
order, then, by reason of the court being ex- 
pressly. vested by the Legislature with 
jurisdiction in that behalf, the order became 
a “consequential” or “incidental” order. 
I confess taat Ido not feel ableto appre- 
ciate the reasoniug upon which this part of 
the judgment is based. Reading the judg- 
ment as a whole, however, I collect the 
majority of the Full Bench intended to lay 
down that an order awarding compensation 
was not an order “consequential” or “inci- 
dental” to an order of acqfiittal or discharge 
under s. 250, and therefore, that neither the 
Magistrate nor the Appellate Court would 


have any jurisdiction to pass such an 
order unless it had received express 
authority from the’ Legislature in that 


behalf. Their Lordships then proceeded 
to hold,asTreadthe judgment, that where- 
as express legislative authority tò pass 
étich’an order was conferred6én the Magis- 
trate ‘by 8. 250, but ‘no’ ‘such statutory 
jurisdiction was corifided'to thé Appellate 
Court, the Appellate Court had no jurisdic- 
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tion “to pass an order for PER KENA 
under s..250. =... A - 
For the'pnrpose of disposing of the ques- 
tion referred, however,. it is unnecessary to 
determine whether having regard to the 
section of the Criminal Procedure Code 
then under consideration, in our opinion, 
Mehi Singh's case, (2) was correctly decided. 
I am of opinion.that the question- that falls 
for determination in the present case is. free 
from difficulty. Once it is held,-as I think 
that it should be held, that an order. for. 
costs under s. 148 (3).is an order “incidental” 
to an order for possession under's. 145;.it. 
follows, in my opinion, that such an order 
may be passed by ‘the High Court -in revi- 
sion of an order passed by a Magistrate 
under s. 145, Criminal Procedure Code.. For 
these reasons I would anwer ‘the question 
propounded in the affirmative. ` 
“Das, J.—I agree. ; 
Dunkley, J.—I am of thesame opinion 
as my lord, the Chief Justice: In thiscase 
there were two applications for revision 
before the Sessions Court, one by the res- 
pondents praying thatthe order granting 
possession of the land tothe applicants be 
set aside, and one-by the applicants praying 
that they be awarded their costs of the 
proceedings before the Magistrate. The 
learned Sessions Judge rejected the former 
application and referred the latter appli- 
cation to this court, but, nevertheless, this 
court in revision now has seisin of the whole 
case and can be adjudicated on its merits. 
It must be conceded that, if the Magistrate 
had, in addition to directing that the 
applicants be put into possession ‘of the 
property, specifically declined to make an 
order in regard to the costs it would have 
been open to this court in revision, while 
upholding the first part of his order, to 
reverse the second part and grant the ap- 
plicants their costs. Thisis plain from the 
provisions of ss. 435 and 439 (1), Criminal 
Procedure Code, read together. And it . 
would certainly be contrary to good sense 
to hold that the authority of the High 
Court to deal withthe costs is dependent 
on whether the Magistrate has or has not 
given consideration to that question. With 
all due respect, I still feelthat the dictum 
of Wallace, J., in Veerapa Naidu v. 
Avudayammal (1), that the High Court in 
revision can pass any order which the 
Magistrate himself could have passed, pro- 
bably goes too far, but*I must, with the 
utmost respect, dissent from the proposi-. 
tion laid down by the learned Judges of 
the OCaloutta High Court in Mehi Singh's 
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case (DÅ that cl. @), 8 
Procedure Code, does not amplify 
powers of Appellate Courts, but merely- 
modifies the exhaustive character (in a res- 
trictive sense) .which s. 423 (1) would other- 
wise apparently have. If that be so, then 
there was no reason for the retention of 
cl. (d) after the amendments of the Code 

made in 1923, for the particular sections 
mentioned:by the learned Judges, as con- 
flicting with s. 423 (1), were then amended 
soasto avoid any such possible conflict. 
If I may say so, with the greatest respect, 
it seems fo me that the classification by 
the learned Judges of all “consequential 
or incidental” orders into two clearly de- 
fined classes cannot in the nature’ of things 
be comprehensive, Their first class in- 
cludes only consequential orders, i. e., 
orders which are the logical result of the 
main order in the case and necessary to 
render it effective. An incidental order 
is something different; it is an order which 
is liable or likely to follow as a result of 
the main order, us distinguished from 
one that necessarily follows; and in neither 
of the two classes have such orders been 
included. 
© N Reference answered 

in afirmative. 
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CALCUTTA HIGH COURT. 
Criminal Reference No. 207 of 1932. 
February 1, 1933. 

COSTELLO, J. 

CHAIRMAN, DISTRICT BOARD, 
MIDNAPUR— COMPLAINANT 
VETSUS 
ATUL CHANDRA PAL—ACCUsSED. 

Bengal Food Adulteration Act (VI of 1919), s. 6 (i) 
—Sale of mustard oil mixed with linseed oil—Whe- 
ther -an‘offence—Sale with a view to human cénsump- 
tion—Whether an essential part of the offence 

‘The effect of s 6 (i)  sub-cl. tv) proviso, in the 
Bengal Food Adulteration Act, read with the main 
part of-the section is that no person shail directly 
or indirectly, himself or by any other person on his 
behalf, “sell; expose for sale or manufacture or 
store for sale, mustard oil unless it shall be derived 
exclusively from mustard seed. When a person 
stores for sale in his shop. mustard oil which: does 
not: conform to thé' standard required by the section, 
he’ exposes himself to the penalty provided by “the 
law, even though-he has marked it as ‘fuel oil. ' 

Tt is not an essential part of the offence under the 
Act that what is done, viz., the storing etc, should 
be done with a view to or for’ the purpose of human 
consumption. 


Criminal Reference from an order of the 
District and Sessions Judge, Midnapore. ~ 
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Messrs. Hiralal Ganguly and Panchan 
Pal, for the Accused. 
- Messrs, Santos Kumar Pal and Sambhu- 
nath, Banerji, for the Complainant, 


Order.—This is a Reference by: the Dis- 
trict and Sessions Judge of Midnapore 
under s. 438, Criminal Procedure Code, 
concerning a conviction of one Atal 
Chandra Pal under s. 21 read with s. 6 
(i) (e), Bengal Food Adulteration Act. VI 
of 1919 (B. a), The accused was senten- 
ced to pay a fine of Rs. 100 for selling 
and exposing forsale adulterated mustard 
oil. There seems to besome doubt as to 
what actually occurred at the time when 
the Saritary Inspector, employed by ‘the 
Midnapore District Board, visited the shop 
belonging to Pal in company with the 
Circle Officer, Nagendra Nath Majumdar. 
It is to be regretted that the learned 
Magistrate who tried the case did’ not 
record in a systematic way the evidence 
of the two or three witnesses who were 
called before him. He recorded their 
evidence in indirect speech which makes 
it somewhat difficult to ascertain what thé 
sequence of events in the shop really was. 
But ths learned Magistrate has stated in 
his judgment : 

“The salient facts of thiscase are admitted. The 
accused Atul Chaudra Pal has got a shop at Fatesin- 
pur, P.2. Garbetta where h stores for sale flour, 
ghee, mustard oil, kerosine oil, salt, spices, etc. On 
April 16, 1 3), the Sanitary Inspector of the Midna- 
pore District Board visited the shop along with 

witnes es including Babu Nagendra Nath Majum- 
dar, Suv-Deputy Collector and Circle Officer at 
Garbette In presence of these witnesses the Sani- 
tary Inspector purchased from the agent of ‘the 
accused, a man named Ambica De, some quantity of 
oil which the Sanitary Inspector purchased as 
mustard oi] but which the seller insisted on des- 
cribing as “jalani. tel” (fuel oil), (vide sale receipt 
Ex. 1 in the case)" 


The >il which the Sanitary Inspéctor, in 
fact, took was subsequently found, on 
analysis by the Publie Analyst to‘ the 

overrment of Bengal, to be a sample ‘of 
adulterated mustard ' oil. In his certificate 
the Public Analyst says: “It is mustard 
oil in which linseed oil is present” and ‘he 
descrites it as “adulterated mustard oil”. 
The case set up for the defence seems to 
have keen that the oil which was taken 
by the Sanitary Inspector was compound- 
ed of number of different oils including 
mustard oil and that a notice was dig- 
played in the shop of the accused to that 
effect and that the tin cannisters containing 
this oil were marked in letters engraven 
with acid “jalani tel”. It was further said 
that the article in these cannisters was. 
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not intended to be sold as an article of 
food at all. The learned Sessions Judge, 
in referring the matter , to this court, has 
suggested that the conviction was wrong 
in law, because, according tohim, there 
is nothing in the Bengal Food Adultera- 


tion Actof 1919 to prevent a shop-keeper. 


from selling or exposing for sale or storing 
for sale an article which happens to have 
as one of its ingredients a certain amount 
of mustard oil, provided always the com- 
posite article is not sold or intended to 
be sold as food for human beings. It 
seems tome however that in this particular 
case the learned Sessions Judge has some- 
what misread the facts as they are set 
forth in the judgment of the learned 
Magistrate who tried the case; though the 
learned Sessions Judge himself does sum- 
marise those facts in this way: 


“The Sanitary Inspector of the District 
Midnapore, went totheshop on April 16, 1932 and 


Board, 


demanded mustard oil from the shopman The, 


latter said that he did not sell oil in the name of 
mustard oil and that the oil stocked was described 
in the books as jalani tel The Inspector then 
demanded and got a sample, which on analysis was 
found to be adulterated mustard oil. The servant 
of theshop states that the oil is never used a3 a 
food, and thatthe words ‘jalani tel” are inscribed 
in acid on the tin cannisters containing this oil. The 
shop also contained mustard oil for human con- 
sumption, He added that if a customer demanded 
cheaper oil it was not sold unless he stated the use 
for which it was required, He states alsa that the 
house-holders uee ordinary mustard oil for fuel for 
their oil lamps ™ 

Upon that statement of facts the learned 
Sessions Judge said : 

“The Magistrate holds the view that s 6 of the 
Act, às interpreted inthe case cited, that is to say 
the case of Rakhal' Chandra v Purna Chandra (1), 
lays down’ that in no circumstances can anything 
containing mustard oil be sold other than pure 
mustard oil.” , 

Then -he proceeds to discuss the case 
which was cited and on which he bases 
his reference to this court. But what the 
learned Sessions Judge has overlooked, I 
think, is this: that in this particular case 
it wasnot a question of the defendant, 
having or storing for sale in his shop 
some article which, as one of its ingredients, 
contained mustard oil. The report of the 
Analyst seems tome to show that in this 
case the article was mainly mustard oil 
with a slight admixture of linseed oil. In 
that view of the matter, it seems quite 
clear that the accused was exposing, for 
sale orstoring for sale mustard oil which 
was not up to the standard required by 

(1) 127 Ind Cas. 57; A IR 1970 Cal 273, (1930) 
Or" Cas. 352; 57 O 1123: 340 W N 281; 510 L J 
227; ~31 Cr: L J 1451; Ind. Rul- (1930; Cal. 
809.:- er : 2 
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thee proviso. in sub-cl. 5, s. 6 af. which: 
says: 

He the case of mustard oil, it shall be derived 
exclusively from mustard seed.” 
Reading that proviso with the main part 
of the section, the effect is that no person 
shall, directly or indirectly, himself or by 
any other person onhis behalf, sell, expose 
for sale or manufacture or store for sale, 
mustard oil unless it shall be derived 
exclusively from mustard seed. Now, it 
has been argued before methat there can 
be nooffence under the Act of 1919 unless 
the article in question is sold, exposed for 
sale or stored for sale for human con- 
sumption and not otherwise. The case of 
Rakhal Chandra Dutt v. Purna Chandra 
Ghosh (1), as also the unreported decision 
of M. C. Ghose, J., to which I have been 
referred seem to emphasise the fact that 
nowhere inthis particular Act isthere any 
qualification of that description: it is no- 
where made an essential part of the offence 
that what is done should be done with a 
view to or forthe purpose of human con- 
sumption of the oil. It is quite true, as 
Mr. Ganguly has said, that the articles 
enumerated ins. 6 (1) are articles of food; 
and no doubt the policy of the Act is to 
prevent either the sale or the exposing for 
saleor the keeping or storing for sale of 
articles of food unless they are up to a 
certain standard of purity. But it cannot 
rightly be held, inmy opinion, that it is a 
sufficient defence for the accused merely 
to say that it was never intended by him 
that the things should be used for human 
consumption. It is quite clear that the 
mere placing of a label on a cannister 
containing some article, if in fact it can 
be used as an article of food, will not 
help him in escaping a conviction. It 
seemsto me that in the present case itis 
not necessary to go into the question which 
is the real questionraised in the reference, 
namely as to whether it will be an offence 
merely toexpose for sale or even to sell 
an article which, amongst other things, 
contains mustard oil. It is quite certain 
from the report of the Public Analyst to 
the Government of Bengal that the bulk 
of the commodity which was taken by the 
Sanitary Inspector was in fact mustard 
oil. Ithink the matter isconcluded by the 
findings of fact arrived at by the learned 
Magistrate and that no fresh question of 
principle really arises. On the facts ofthis 
case, it does appear that in this shop 
there was stored for sale mustard oil 
which did not conform to the standard re-- 
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quired W the section. That being so, this 
reference is not accepted and the convic- 
tion of and the sentence passed on the 
accused Atul Chandra Pal bythe learned 
Magistrate of Midnapore, Mr. S.K. Majum- 
dar, are upheld. 

NA. Conviction upheld. 


_  . RANGOON HIGH COURT. 
Civil Miscellaneous Appeal No, 223 of 1932. 
May 9, 1933. 
CUNLIFFE AND DuNKLEY, JJ. 
MA JULI—APPELLANT 
versus 
MOOLA EBRAHIM—RusronpDent. 

Guardians and Wards Act (VIII of 1890), ss. 7, 17 
—Application for custody of child by Muhammadan 
father—Law applicable—Child brought up by mother 
and not seeing father—Discretion of court--Interests 
of minor. 

Under ordinary circumstances a child should be 
brought up in the religion ofits father. But where 
a Muhammadan husband divorces his Buddhist wife 
and the child then three months old is brought up in 
her mother’s religion for nine years and the mother has 
married a Buddhist, it will not be in the interest of 
the child to tear her away from the custody of her 
mother with whom she has lived constantly. 
The fact that the father is more well to do 
and wants to educate the minor does not 
improve his position when he has taken no interest 
in the child except from time to time to pay sums 
of money for the child's maintenance. 

Where a Muhammadan father applies for appoint- 
ment as guardian of his child under s 7, Guardians 
and Wards Act, the court § sheuld first consider 
matters set out ins. 17 and the Muhammadan law 
on the subject is not strictly applicable to the matter 
though in the exercise of the discretion ci the court 
it must receive due consideration at the hands of 
the court , 

Civil Miscellaneous Appeal against an 
order of the District Judge, Insein, dated 
October 27, 1932. 

Mr. Tha Kin, for the Appellant, 

Mr. M. I. Khan, for the Respondent. 


Dunkley, J.- This is an appeal from 
the orderofthe learned Additional Judge 
ofthe District Court of Insein granting the 
application of the respondent to be declared 
the guardian of the person of a minor girl 
named Puchuma, The original applicant 
Moola Ebrahim, now the respondent before 
this court, is the father of the child, and the 
original respondent Ma Juli, now the appel- 
lant before this court, in whose custody 
the child is, is her mother. Moola Ebra- 
him is a Sunni Muhammadan, and the 
groundsupon which his application was 
based- were three, namely: 

(i) That the mother of the child became a Bud- 
dhist and was attempting to bring up their daughter 
at a Buddhist against his wishes ; - (2) that the mother 
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was leading aninmoral life and therefore, it was not 
for the welfare of the child to continue to live with 
her mother; and (3) that the applicant was desirous of 
educating his daughter and bringing her up in con- 
formity with his position 

Thesecond ground has been abandoned 
before us. No evidence at all was led to 
prove that Ma Juli has at anytime lived an 
immoral lifeand there was obviously no 
substance in this allegation which ought 
not to have been made. The respondent 
alleged in his original application that he 
married the appellant, after her conversion 
to Muhammadanism, in accordance with the 
tenets of the Muhammadan religion in 1923, 
and thatin 1924 he divorced her in accord- 
ance with Muhammadan Law when the 
child was about three months old. He 
averred that since that time the child has 
remained in thecustody of its mother with 
his consent, that he had maintained her 
and that for the reasons stated in his 
application he desired to be declared the 
guardian of the person of the minor and 
entitled to its custody. The appellant, on 
the other hand, in her anxiety to retain 
the custody of her daughter, alleged that 
the child was illegitimate, being the off- 
spring of an irregular union between her- 
self andthe respondent, but it is clear on 
the evidence that there was a valid mar- 
riage according to Muhammadan Law bet- 
ween the appellantand the respondent and 
that the child is the offspring of that mar- 
riage. I do not propose to deal at any 
length with the evidence on this point. 
Suffice it to say that the fact that the ap- 
pellant, on September 28, 1924, accepted a 
deed of divorce from the respondent and 
payment incash of her dowry of Rs. 501 
after having on the previous day received 
from the respondent an affectionate letter 
informing her that he was being forced to 
divorce her through pressure brought to 
bear upon him by his parents, is, in my 
opinion, conclusive that there was a mar- 
riage. The union was, in fact, the usual 
kindof union which so frequently takes 
place inthis county between a Muhamma- 
dan male and a Burmese Buddhist female. 
The appellant is the illegitimate daughter 
of an Anglo Indian and a Burmese Bud- 
dhist mother and had apparently throughout 
her life upto the time of her marriage to 
the respondent, which took place at the 
age of 18, been brought up as a Burmese 
Buddhist. Atthetime of her marriage to 
the respondent there was a notional conver- 
sion of her to Muhammadanism followed im 
mediately by a marriage in accordance. 
with Muhammadan rights. In this case; asin 
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all other such cases, the conversion was 
merely a formal affair, the woman remaining 
at heart a Burmese Buddhist, and when a 
year later the respondent divorced the ap- 
pellantshe at once relapsed again to Bud- 
dhism and some years later married a Bur- 
mese Buddhist husband with whom she is 
now living. 

The learned Additional District Judge 
treated this application for guardianship 
as being governed by Muhammadan Law, 
whereas Muhammadan Law is not strictly 
applicable to the matter. The application 
being one under s. 7, Quardians and Wards 
Act, 1890, to be decided in the discretion of 
the court ‘after due consideration of the mat- 
ters set out in s. 17. The child being a 
child of a Muhammadan marriage, the Muha- 
mmadan Law on the subject is of course a 
matter which in the exercise of that discre- 
tion must receive ‘due consideration at the 
hands of the court. The ground on which 
the learned Additional Judge allowed the 
application of the respondent was that 
under Muhammadan Law the respondent has 
the right to the custody of his daughter as 
she is more than seven years of age, but it 
is now admitted on behalf of the respondent 
that this statement of the Muhammadan Law 
is wrong, for under the Sunni Law the 
mother is entitled to the custody of her 
female child till she has attained puberty. 
But the learned Counsel for the respondent 
now sets up that the appellant is not en- 
titled to the custody of the child because 
she has married a stranger, and in support 
of this contention he cites the cases of 
Fuseehun v. Kajo (1) and Bhoocha v. Elahi 
Bux (2). Without doubt if the Muhammadan 
“Law were strictly applicable to this case, 
under this provision of that law the appel- 
lant would be disentitled to the guardian- 
ship of her daughter. 

On behalf of the respondent we have 
been referredtoa number of cases where 
the principle has been laid down that under 
ordinary circumstances an infant must be 
presumed to have its fagher’s religion and 
his corresponding civil and social status, 
and that therefore, the infant should be 
trained in the religion of its father. On 
this point I needonly refer to the cases of 
Helen Skinner v. Sophia Evelina Orde (3), 


Hawksworth v. Hawksworth (4) and 
Canon S. S.  Alluntt v. Badamo, 
t (H 100 18. 
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32% Ind. Gas. 897 (5). With gall due 
respect, I accede to the proposition that 
under ordinary circumstances a child 
should be brought up in the religion of 
its father but in my view the circumstances 
of the present case are extraordinary, 
No doubt the respondent is well todo and 
isin a position to educate the child ‘and 
bring her up in conformity with his position 
and religion, whereas the appellant-would 
appear tobe a woman in poor circumstan- 
ces but the respondent’ abandoned the 
appellant and her child, after divorcing 
the appellant, when the child was only 
three monthsold, and for a matter now-of 
nearly nine years he has, according tothe 
evidence, taken no interest in the child 
except from time to time to pay to the ap- 
pellant sums of money for the child’s main- 
tenance. Hemust have been well aware of 
the fact that the appellant returned to 
Buddhism soon after the divorce and mar- ` 
ried a Burmese Buddhist husband in 1927. 
He alleges that he has visited the appellant 
and his child frequently and therefore, he 
cannot have been unaware of the fact that 
she was living with her present husband, 
yet until January 1932, he took no steps in 
this matter. Consequently his assertion 
that he now desires to remove the child 
from the custody of her mother because she 
is being brought up asa Buddhist is one 
which does not carry much weight. f 

The child has lived continually with her 
mother, and in the absence of her father 
since she was three months old, and she can 
scarcely know her father at all. The ques- 
tion which we have to decide is what is 
likely to promote the best interest of the 
minor, and it can hardly be in the interest 
of the minor to tear her away now from the 
custody of her mother with whom she has 
lived constantly since birth. With the 
knowledge of the respondent, the child has 
been brought up since birth in a Bur- 
mese Buddhist family, and his wish ex- 
pressed at this late stage to bring up the 
child in accordance with his own religion 
is one to which I feel that we ought not 
to accede. On the whole I consider ihat the 
interests of the minor will be best promoted 
by leaving her in the custody of ;her mother. 
This appeal is therefore allowed, and the 
application of the respondent to be appointed 
guardian of the person of his minor daugh- 
ter is dismissed with costsin both courts ; 
Advocate’s fee three gold mohurs. 

Cunliffe, J.- I agree. ; 
`N. Appeal allowed, 

(5) 32 Ind. Cas. 897, 


4ga3 4 
ARLAHABAD HIGHCOURT. à 


Matrimonial Suit No. 1of1932. 
October 21, 1932. 


Youne, J. $ 
EDNA MAY OLIVIA HARDLESS— 
: PRTITIONER 


versus 
HAROLD RICHARD HARDLESS— 
RESPONDENT. í 

Divorce -Act (IV of 1869), s. 10—Wife's petition 
for dissolution of marriage—-Proof of husband having 
communicated venereal disease io wife—Wife, whe- 
ther- entitled to decree nisi— Evidence Act (1 of 1872),- 
8 186—-Privilege—Doctor, if can claim privilege of. 
confulential nature of relation between him and his 
patient ; : 

The Evidence Act does not afford any’ protection. 
to a doctor assuch When a doctor is called to, 
give evidence he is in the same position as any other: 
person’ not exempted by the Act and it is his duty. 
to assist the court in every- possible’ way and to 
disclose to the court alltheinformation in his pos- 
session relevant to the matter in isste 

Whare, ina wife's petition for dissolution of mar-: 
Tiage, if-was proved that the husband had communi- 
cated venereal.disease to, her ; 

Held, that this was in law sufficient evidence of: 
adultery and also amounted to legal cruelty. and, 
that the'wife was, therefore, entitled’ to adecree 


NBL. 4 

Messrs. K. O. Carleton and O. M. Chiene, 
for the Petitioner. ` 

Messrs Saila Nath Mukerji .and N. Ce 
Ganguli, for the Respondent. 

Judgment. — This is the petition of Edna 
May Olivia Hardless against her husband, 
Harold Robert (?)Hardless of the ‘Sanctuary’, 
Chunar. The petitioner by her petition 
claims a dissolution of the marriage on 
account’ of the cruelty and adultery of her 
husband. Both the parties are Anglo 
Indians domiciled in India and resident 
within the jurisdiction of this court. 

She‘also claims custody of the children.’ 
‘The parties were married in the month of. 
June, 1927, when the petitioner was 16° 
years, of age. There have been three. 
children ‘of the marriage, one girl and two“ 
boys, the eldest child being four years old” 
and the youngest two years old. The peti- 
tion which was originally defended is now 
undefended. Mr. Saila Nath Mukerji; 
Counsel for the. respondent, has: intimated 
to the court that he is unable to put his.” 
client in the box in denial of the charges.” 

The petitioner herself has given evidence, 
and she has satisfied me both as to the 
adultery and the cruelty, The husband, 
who is a handwriting expert, frequently 
“had. to be away from home in pursuance of 
his ‘profession, and in the month of July, 
1930, he‘had’to go to Kurseong stopping en 
route dt Calcutta. ` On his return to Chunar 
ke was ill, and it now has been proved-to - 
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me beyónd any’ possibility of dovibt’ that 
he was suffering at that time from’ two, well 
known venereal diséases. It is unnecessary 
to go intothe particulars. He was treated’ 


“by three doctors at different periods, áll 


of whim have given evidence inthis case. 
Eventually in October, 1931, it was diséover- 
ed that the petitioner herself was. also 
suffering from a venereal disease. I am 
satisfied that this venereal disease was 
given to the petitioner by the respondent, 
The fact that a husband has communiéated 
venereal disease to his wife is in law 
sufficient evidence of adultery. It also 
amounts to legal cruelty. Every fact 
therefore, necessary for the petitioner to 
prove in order to be entitled toa dissolu- 
tion of marriage has been proved in this 
case. 

-An interesting point arose during the 
case. All the doctors claimed privilege, 
alleging ihat the relationship of doctor and’ 
patient were confidential. The law un this 
matier is clear. Section 156 of the 
Evidence Act gives protection to a Barrister, 
Attorney, Fleader or Vakil with regard 10 
communications made to him in the course 
of his employment as such by &.client. 
There is no protection afforded by the 


- Evidence Act io a ductor as such. When a 


doctor is called to give evidence.he is in 
the same position as any other person not 
exempted by the Act. It is his duty to 
assist the court in every way possible andi 
to disclose tothe court all the information 
in his possession relevant to the matter in 
issue. I, therefore, had to disallow the plea 
of the doctors that they were entitled to’ 
withhold their evidence in this case. R 

The petitioner having proved both: 
cruelty and adultery, is entitled to a decree 
nist, and I so pronounce. She will also 
have the custody of the three children to 
which she 1s entitled. In this case as the 
childien are of tender years, it is very” 
important that they should be under’ the 
Further the mother 
is living in Allahabad, and facilities for: 
schooling are more easily obtainable here, 
than elsewheie. The husband I understand. 
‘is coming to reside in Allahabad. The 
husband and wife have agreed that the 
wife should give to the husband reasonable; 
access to his children, and I have no doubt. 
that tHe petitioner will carry out her under-~ 
taking. If any dispute arises in future. 
asto the children, I give either party liberty, 
to apply. se oak Nga 

With regard to the costs, a ,sum of. 
Rs, 350 has already been ‘awarded as Gostg ` 
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in this case. Oaptain Carleton has put on 
the record receipts almost totalling this 
amount, and he assures me that more than 
this amount has actually been disbursed in 
this case. I order, therefore, that the cosis 
in this case should be fixed at Rs, 350. Of 
this amount of Rs. 350 the respondent has 
handed over today in court the sum of 


Rs. 250. The other Rs. 100 -must be paid. 


within two months of today's date. 

Withiegard to alimony pendente lite I 
have had the evidence of the petitioner and 
the respondent. I am satisfied that the 
respondent’s average income is at least 
Rs. 3,000 per annum. The petitioner has 
not only herself tokeep, but hasto provide 
for her three children. J think the proper 
order in this case is that the respondent 
should pay tothe petitioner on the 15th day 
of each month commencing with. the 
November 15, 1932, the sum of Rs. 150 as 
alimony pendente lite. i 


NA, Order accordingly. 


LAHORE HIGH COURT. 
First Civil Appeal No. 2344 of 1929. 
i March 23, 1933. . 
Tax CHAND AND COLDSTREAM, JJ. 
KARAM CHAND AND OTHERS - DEFENDANTS 
. —ÅPPELI ANTS 
; versus - p 
Pandit RAM LAL—PLaINTIFF AND ANOTHER 
' m DEFENDANTS—RESFONDENTS. 
Hindu Law— Joint family—Debt contracted by 
Manager—Minor member— Only minor's share in 
joint property liable 
In the case of a debt-contracted by the manager 
of a joint Hindu family, where one of tle members 
is a minor, only the minor's share inthe joint family 
property, and not his separate property is liable for 
he de 
i First Civil Appeal from the pieliminary 


decree of the Senior Subordinate Judge, 


Hoshiarpur, dated March 7, 1929. 

Mr. Fakir Chand, for the Appellants. 

Mr. M.C. Sud, for the Respondents. j 
- Coldstream, J. On October 17, 1922, 
Thakar Das and Gujjar Mal who was the 
son of Mela Mal, Thakar Das’s uncle, 
mortgaged certain properties which belong- 
ed to their joint family to Pandit Ram Lal, 
the respondent inthe appeal before us for 
Rs. 10,000. The deed recorded that the 
mortgage was effected by the mortgagors 
as proprietors of-the property and also by 
Gujjar Mal as guardian of his minor 
brother Karam Chand. On October 9, 1927, 
Pandit Ram Lal sued for recovery of the 
mortgage debt by sale of the ‘property 
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morigaged. By this time Thakar Das and 
Gujjar Mal were dead and the dhit was 
brought against Karam Chand who had 
just attained “majority, Telu Mal and 
Parkash Chand, sons of Gujjar Mal, who 
were minors and Musammat Dhan’ Devi, 
widow of Thakar Das. Musammat Dhan 
Devi died during the pendency of the 
suit. i 

It was pleaded ‘by the defendants that 
the mortgage was not for family necessity, 
but this plea was overruled by the Senior 
Subordinate Judge who passed a decree 
entitling the decree-holder to recover the 
amount by which the debt found due 
exceeded the sale proceeds of the mortgaged 
property from the person and other prop- 
erty of the defendants Karam Chand, 
Telu Mal and Parkash Chand. 

Against this decree the judgment-debtors 
have appealed to this Court through 
Mr. Fakir Chand, on the ground that the 
decree is improper in so far as it involves the 
personal liability of the defendants who 
were minors at the time of the mortgage 
and the liability of their property other 
than their sharesin the joint family prop- 
erty. ` . 

The correctness of the contention that in 
the case of a debt contracted by the 
Manager of a joint Hindu family, where 
one of the members is a minor, only the 
minor’s share in the joint family property, 
and not his separate property is liable for 
the debt, is not disputed by Mr. Mehr 
Chand Sud, who appears for the respondent 
decree-holder. Mr. Mehr Chand admits 
accordingly that the decree must be rectifi- 
ed so far as Telu Mal and Parkash Chand 
are concerned. He contends, however, that 
the contract of debt was ratified by Karam 
Chand when he attained majority. But 
there is no proof on the record that there 
‘was any such ratification by Karam Chand. 
Mr. Mehr Chand relies, it seems, solely. 


` upon the statement in para. 5 of the plaint, 


that though Karam Chand was a minor 
when the mortgage was effected he has 
become major and is the manager of the. 
joint Hindufamily. So far as I understand . 
him, Mr. Mehr Chand’s argument is that 
Karam Chand must be deemed to have 
ratified the contract because it is not shown 
that he repudiated it. But he hasnot been 
able to cite any authority in support of ' 
this proposition, for the application of 
which I can see no gcod reason in this 
case. It follows that the decree must be- 
modified so far as it relates .toall the-three 
judgment-debtors, 


“48354 


I would accordingly accept the appeal 
and modify the decree of the Senior Sub- 
ordinate Judge so as to provide that the 
decretal amount in excess of that, recovered 
by the sale of the property will be recover- 
able from the remaining property of the 
jomnt family, the separate property, if any, 
of the defendants not being liable and the 
decree not being one executable against 
them personally. I would leave the parties 
to bear their own costsin this court. 

Tek Chand, J.—I agree. 56 

Ne Appeal accepted. 


ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 425 of 1932. 
November 4, 1932. 

KING AND IQBAL Amman, JJ. 

In re R., a PLEADER— APPLICANT. 

Bar Councils Act (XXXVIII of 1826), s 10 (D)— 
Legal Practitioners Act (XVIII of 1879,8 12— 
Pleader commitiing contempt of court in his capacity 
as suitor ~ Pleader, if canbe punished professional- 
ly. 
An Advocate or Pleader is punishable in his 
professional capacity for misconduct other than pro- 
fessional misconduct The intention of the Legisla- 
ture in this respect is clear frem s. 10 sub-s. 4L) of 
the Bar Councils Act. Each case should be dealt 
with according tothe circumstances In re Wallace 
(1), referredto In re, Sashi Bhusan Sarbadhicary (?), 
distinguished. , 

Sir Tej Bahadur Sapru, for the Appli- 
cant. a 


Mr. M. Waliullah, for the Crown. 


Judgment.. Mr. R., a leader, has ap- 
peared before us in response to a notice 
issued by a Bench of this court to show 
cause why he should not be suspended or 
dismissed as a Pleader on the ground that 
he has been convicted of a criminal offence 
which implies a defect of character which 
unfits him to be a Pleader on the rolls of the 
_ court. Mr. R. was the defendant in a suit 
pending before the Judge of the Small 
Cause Court at Allahabad. He took 
objection to an order passed by the Judge 
of that courtin the course of the trial of 
the suit and was told that, if he did not 
agree to the court’s ruling, he should take 
his grievance to the High Court. He then 
remarked “there is no Chief Justice now.” 
On being asked by the Judge what he 
meant bythat remark he said, “the Chief 
Justice who used to bring Judges to their 
senses isnot here and is gone.” The matter 
was reported to the High Court which took 
proceedings against the Pleader for con- 
tempt of court. He filed a written state- 
ment giving his version of the occurrence 
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inthe Small Cause Gourt attempting to 
justify his conduct and making certain 
objectionable imputations upon the attitude 
taken by the Judge of that court. Subse- 
quently however, the learned Counsel who 
appeared for him withdrew all the allega- 
tions contained in para. 1 of his written 
statement, which served rather to aggravate 
the offence than to mitigate it, and admitted 
that the version given by the trial Court 
was correct and made an unqualified apo- 
logy. He was thereupon sentenced to paya 
fine of Rs. 75 for contempt of court. 

A Bench of this court then passed an 
order on June 27, 1932, ordering him to 
show cause why heshould not be dealt with 
as a Pleader, under s. 12, Legal Practi- 
‘ttioners Act, in consequence of his convic- 
tion of contempt of court. Thecase for the 
Pleader has been argued by Sir Tej Baha- 
dur Sapru who has admitted from the outset 
that this court has jurisdiction to take 
action against the Pleader under s. 12, 
Legal Practitioners Act. It is admitted 
therefore, that the Pleader has been con- 
victed of a criminal offence implying a 
defect of character which unfitshim to bea 
Pleader. His learned Counsel has how- 
ever, strongly contended that in ihe circum- 
stancesof this case the Pleader has been 
sufficiently punished by the sentence of 
fine passed uponhim and thatthereis no 
need totake any further disciplinary action 
against him in his professional capacity. 
In support of this argument, much reliance 
is placed upon In re Wallace (1). In that 
case the appellant was an Advocate and 
also an Attorney admitted to practice in the 
Supreme Court of Nova Scotia. He was 
also a suitor inthatcourt. In certain cases 
in which he was a suitor he supposed that 
he had reasonto complainof the conduct of 
the Judge ofthe court and he wrote a letter 
of amost reprehensible character addressed 
to the Chief Justice reflecting on the Judges 
and on theadministration of justice gene- 
rally in the court. The Supreme Court 
took action againg$ him for contempt of 
court and ordered that he should be sus- 
pended as an Attorney or Advocate of that 
court for an unspecified period. Their 
Lordships of-the Privy Council held that as 
the appellant was guilty of a contempt of 
court committed only in his personal cha- 
racter, the Supreme Court should ‘have 
punished the offence with the customary 
punishment, namely. fine or imprisonment, 
and should not have imposed a professional 


(1) ( 867) 1 P © 283; 4 Moore P O (n 8) 140; 36 L J 
P C 9; 15 W R 533, ! 
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punishment, for an act which was not done 
professionally. Wedo not think that this 
ruling can be interpreted tomean that an 
Advocate should never be punished pro- 
fessionally for contempt of court committed 
by him in his persona] capacity, however 
gross the offence may be. Their Lordships 
held, upon the facts of that case that there 
was no necessity for the Judges to go fur- 
ther thanto award the customary punish- 
ment for contempt of court. The facts of 
the present case are somewhat different. 
The Pleader in his capacity as a.suifor in 
the, trial Court made a .grassly improper 
remark reflecting upon the Judges of the 
High Court who at that stage had no con- 
cern whatever with the suit. There was 
not the slightest justification cr excuse for 
making the scandalous attack upon the 
Chief Justice. 
_.  Onbehalf of the Crown the case In re 
Sashi Bhusan Sarbadhicary (2), has been 
referred to. In that case an Advocate con- 
ducting an appeal before the High Coart 
had an altercation with one of the Judges 
and he subsequently published an article 
in a newspaper attempting to vindicate 
his professionul conduct. This article con- 
tained libellous remarks reflecting upon 
certain Judges of the High Court in their 
judicial capacity. The High Court there- 
upon suspended the Advocate from practice 
under the powers conferred by the Letters 


Patent. Their Lordships of the Privy 
Council upheld the order of the High 


Court, remarking. that the contempt of 
court of which the appellant. was: found 
guilty was committed in the attempt to 
vindicate his professional conduct,. andthe 
publication of the libel.constituted “rea- 
sonable cause” for the suspension of. the 
Advocate from. practice. That casé.can 
however, be distinguished on the ground 
that although the contempt of. court. was 
committed in,a private capacity, it: was 
committed with a view to vindicating the 
Advocates professiunal conduct. Section 
10, sub-s. (1), Bar Councils Act, 1926, 
clearly shows the intention of the Legis- 
lature torender an Advccate punishable in 
his professional capacity for misconduct 
other than professi nal misconduct. We 
see no good reason for holding that an 
Advocate or Pleader should never be pun- 
ished professionally for contempt of court 
however gross such misconduct may be, 
provided that the misconduct 1s not com- 
mitted in his professional capacity. Hach 


` (2 29 A'95; 34TA 4l; 5 Or, Ld 152 (P O), 
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case should be dealt with according to the 
circumstances, 

In the present case it is pointed! out 
thatthe Pleader is a young man and that 
he was only enrolled as a Pleader in March, 
1932. It is furthér stated before us that he 
had not even started practice as a Pleader 
on April 1, 1932, when he made the offénsive 
remarks which form the basis of these 
proceedings. He was also in financial diffi- 
culties and was unversed in the traditions’ 
of his profession, and he merely made, the 
offensive remarks ina moment of irritation 
and hus now expressed his sincere regret. 
In these circumstances it is argued that 
there is no necessity to take any discipli- 
nary action against him asa Pleader when 
he has already been punished for contempt 
of court committed in his-personal capacity. 
We have given due weight to-allthe ex- 
tenuating circumstances which have been 
pointed out on his behalf but we think that 
it would not be expedient to impose no 
professional punishment whatever. His 
remarks aboutthe Chief Justice were, as we 
have already remarked, not only scandalors 
but utterly uncalled for and inexcusable. 
If the remarks had been uttered by an 
ordinary suitor, they would have been highly 
objectionable, but when they are uttered 
by a suitor whois also a Pleader, and who 
therefore should feel bound to uphold the 
dignity of His Majesty's Judicial Officers, 
we think that the offence should bé treated 
more severely, As remarked by their 
Lordships of the Privy Council In're Sashi 
Bhusan Sarbadhicary (2) : 

“Ivis'essenitial to the propèr administration ‘ of 
justice that unwarrantable attacks should not be made 
with impunity upon Judges in their public capacity.” 

In our opinion, the Pleader’s misconduct 
hes not been adequately punished by a 
fineof Rs. 75 only and some further pro- 
fessional punishment should be imposed. 
Having regard to all the circumstances of 
the case, we order that Mr. R. be suspended 
from practice as a Pleader for a term of 
six months. . i 


NA. Order accordingly.- 
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ALLAHABAD HIGH COURT. 
Criminal Appeal No. 737 of 1932., 
\ May 2, 1933. 
» Kine AND Bagpat, JJ. 
RAGHUNATH AND 0OTHERS— AOCUSED— 
APPELLANTS 


Versus 
EMPEROR — Opposite Party, 
Criminal Procedure Code (Act Vof 1898), s. 428 
— Penal Code (Act XLV of 1860), ss. 147, 804— 
Charge under s.804 read with s. 147—-Sessions 
Judge convicting only under s. 804—Finding as to 
guilt under s, 147 also—Conviction under ss. 804 and 
147 by High Court—Propriety of. ii 

- Certain accused persons were charged under ss. 147 
and 303, Penal Code, and the Sessions Judge 
convicted them, under s. 304. Wut from the language 
used by the Sessions Judge it appeared clear that 
the accused were guilty of rioting and that the 
_killing of the deceased and the injuring of certain 
other ‘Villagers were incidents of the riot and that the 
accuséd “were jointly responsible because the offences 
“were committed by certain members of the riotous 
assembly and were likely to have been committed in 

-the prosecution of their common object : 
Held,; that in appeal, under s. 
_Procétlure Code, the High Court could convict the 
accuséd”’ under s. 147, in view of the finding of the 


Sessions Judge which was not an express acquittal - 


„under, 8. 147 but merely an omission to record a 
conviction under that section. Queen-Hmpress v. 
Jabaiiulla (2), Emperor v. Sardar (3), Gholla Hanu- 
‘mappa v. Emperor (4) and Janki Prasad v. Emperor 
‘(5), reliedon. Kishen Singh v. Emperor (:), distin- 
: guished. [p 852, col 1] 

_ Criminal Appeal from an order of the 
Sessions Judge of Moradabad. 

= Messrs. K. O. Carleton and Kumuda 
Prasad, for the Appellants. f 

The Government Pleader, for the Crown. 


. .Judgment.--This is an appeal by 
Raghunath and six other persons whohave 
‘been convicted under s. 304, Indian Penal 
Code. Two of the appellants, Kishan Sarup 
„and Bishan Sarup, have been sentenced to 
.8 years’ rigorous imprisonment and the rest 
.to six years. The case for the prosecution, 
-briefly; was that on May 7, 1932, Kishan 
Sarup-and Bishan Sarup (who are zemindars 
and residents of Kanth) came with a number 
“of men about 13 or 14 m all to the village 
of Qasimpur, which is about 1 mile from 
.Kanth,for the purpose of collecting sub- 
acription. They intended to collect sub- 
acription for the defence of one Raghunath 
‘who ‘was under trial before a Magistrate. 
The party came armed with spears and 
lathis. On arrival at Qasimpur they called 
‘for the Pradhan named Girdhari, but he was 
not in the village. His brother Kanhaiya 
was then sent for and Kishan Sarup and 
‘Bishan Sarup demanded Rs. 15 from him 
as subscription towards Raghunath’s de- 
fence fund. Kanhaiya Lal raised objec- 
tions to paying the stbscription and tried 
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` Ballu the nephew of Kanhaiya. 
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to go back into his house but he was followed 
up with abuse and Kishan Sarup struck him 
with a lathi. Hefell down and shouted for 
help whereupon Bishan Sarup ran him 
through with a spear. This gave rise toa 
general fight between the villagers and the 
visiting party. Blows were given and 
received by both sides and after some fight- 
ing the visiting party left the village. 
Kanhaiya wastaken to the Kanth Hospital 
where he died the same day. The chaukidar 
made a reportat the Police Station that 
‘evening upon information given to him by 
In that 
report all the appellants are mentioned as 


- being among the rioters who killed Kanhaiya 


andinjured certain other persons. 
The facts ofthe riot are sworn toby a 
number of witnesses some of whom were 


` unquestionably in the fight as they them- 


selves received injuries. Such witnesses 
are Genda, Imrat, Shup and Mohan. They: 
and the other persons who swear to having 
seen or-tohaving taken part in the fight, 
all give very much the same account. 
They all testify that the appellants were 
among the party who came under the leader- 
ship of Kishan Sarup and Bishan Sarup to 
the villageofQasimpur for the purpose of 
collecting subscription and when Kanhaiya 
refused to give the subscription demanded, 
-he was beaten by Kishan Sarup and stabbed 
with a spear by Bishan Sarup and that this 
started .the fight between the villagers and 
the party of Kishan Sarup. 

The learned Sessions Judge has found 
that it is not clearly proved that Kishan 
-Sarup is the man who struckthe first blow 
upon Kanhaiya, which gave rise to the sub- 
sequent fight. As a matter of fact, the 
medical evidence shows that there were no 
marks of latht blows upon the person of 
Kanhaiya. -He was killed by a spear thrust, 
‘The Sessions Judge also finds it doubtful 


. whether Bishan Sarup was the man who 


killed Kanhaiya with the spear. He finds 
that undoubtedly the appellants were all 
among the party which came to the village 


, fordemanding subscriptions and 'that they 


were armed, some with lathis and others 
with spears, and that their common object 
was to extort subscriptions by show of force 
and by useof force if necessary. He fur- 
ther finds that on account of Kanhajya’s 
resistance to the demand for subscriptions 
some violence was used by the accused but 
it cannot be said by which individuals 
among them, and this started a general 
fight between the accused and the villagers 
inthecourse of which Kanahiya was killed 
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by one of the accused with a spear thrust, 
and.several other villagers were more or less 
seriously injured. The learned Sessions 
Judge does not find that, the account given 
_by the witnesses, namely that Bishan Sarup 
-isthe manwho struck the blow with the 
‘spear, is definitely false. He finds indeed 
that Bishan Sarup probably was the man 
. who was responsible for this spear thrust 
but he thinks that in view of the language 
‘used in the First Information Report, there is 
some doubt whether Bishan Sarup was 
specially and individually responsible for 
the mortal wound upon Kanhaiya Lal. 


The defence consisted ` of pleas of alibi. 
Kishan Sarup and Bishan Sarup alleged 
that they had been falsely implicated owing 
to the hostility of Mahabir Singh, a brother 
of Musaminat Shib Dei, who is the zemindar 
of the site of Qasimpur village. Undoubt- 
‘edly hostility has been shown to exist 
between Mahabir Singh and Kishan Sarup 
and Bishan Sarup, because we find that 
‘Kishan Sarup has actually been bound over 
‘to keep the peace, less ‘thana year before 
‘this occurrence upon the complaint of 
“Mahabir Singh: The ‘learned Sessions 
‘Judge has given due weight to the proved 
hostility - between Mahabir Singh and the 
two principal appellants Kishan Sarup and 
Bishan Sarup but has come to the conclu- 
‘sion that these two appellants undoubtedly 
‘did take part intheriot and were indeed 
the leaders of it. He finds that these two 
appellants had been named before Mahabir 
Singh could have had any hand in concocting 
-a false case against them. ‘The eye-witnesses 
are not said to have any personal animosity 
‘against these two appellants andif they 
‘are falsely implicating them it is only 
because they may be to some extent under 
the influenceof Mahabir Singh. We have 
‘carefully considered the evidence and the 


arguments which have been advanced on, ° 


behalf of these ‘two appellants by Mr, 
Kumuda Prasad, but we have no hesitation 
in agreeing with the triel Court that the 
two appellants were among the rioters and 
were the leaders. ` 


The other. five appellants have not been 
shown to be connected -with Kishan Sarup 
and Bishan Sarup; soit isnot clear why they 
should have gone to Qasimpur along with 
those {wo persons for the purpose of extqrting 
subscriptions. : On the other hand, no enmity 
is.alleged between the prosecution witnesses 

“and any of these five appellants such. as 
‘might -induce the witnesses’ to name ‘or 
jdentify these persons falsely. We are 
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satisfied that these five appellants’ also did 
také pait in the fight. ae 
A quéstion of law has been raised on the 
basis of the fact that the appellants have been 
convicted under s. 304, Indian Penal Code, 
only, and have not been convicted under 
s. 147, Indian Penal Code. The argument 
..is that.as the appellants were expressly 
charged with an offence under s. 147, Indian 
Penal Code and have not been convicted 
of that offence, it must be assumed that they 
“have been acquitted of the offence of rioting.. 
As they have been acquitted of the offence 
of rioting, s. 149, Indian Penal Code, cannot 
be invoked for the purpose of establishing 
the joint'responsibility of all the appellants 
for having caused the death of Kanhaiya. 
The appellants moreover cannot be held 
jointly responsible under s. 34, Indian 
Pénal Code, as the finding is that they 
had no common intention of-: killing 
- Kanhaiya. As none of the appellants have 
been found individually responsible for, 
„causing Kanhaiya’s death, their learned 
Advocate claims that they are all entitled 
: to an acquittal: par 
~ It appears’ to us that the learned Sessions 
Judge's finding is perfectly clear to the 
effect that the accused did become members 
‘of an unlawful assembly and that certain 
members of that assembly did use force 
and violence in prosecution of their common 
object, which was to extart subscriptions 
by force, and therefore, they were all guilty 
of rioting. The learned Sessions Judge 
sums up his findings briefly as follows :— 
“I have no doubt what happened, Kishan Sarup 
Bishan Sarup, and a large body of retainers, the 
whole party armed with lathis and spears, appeared 
in Qasimpurand demanded subscriptions for Raghu- 
path. They were refused and there wasa fight. 
Kanhaiya was killed in thecourse of the fight, 
probably by Bishan Sarup, and that probably finished 
the fight.” f 
He further observes: : 
“OF course these people did notcome tothe vil- 
lage intending to murder Kanhaiya Lal or anybody 
else. But they did notcome in considerable -force 
and heavily armed, intending thereby to extract 
subscriptions from people who mightnot be moved 
by mere persuasion. Í caunot assume that they 
failed to realise that resistance might be “met with, 
and I cannot assume that they intended their arma- 
ment for mere display, not for use if occasion 
called. Exactly how the fighting started I~ cannot 
say But when a gang of armed men came to a 
village to levy money and a fight starts, it ‘is absurd 
for them to suggest thatthey are using these arms 
in self-defence. And people armed with lathis who 
go to support others armed with spears must be sup- 
posed to realise that in the confusion of a fight 
their companions’ spear may inflict mortal” injury 
even though there be no positive desire of any ‘single 
peraon-to.cause death." ARATE i 
This language is only consistent with the 
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view that the accused were guilty of. .riot- 
ing pani that the killing of Kanhaita and 
the ojuring of certain other villagers 
were incidents in the course of the riot ‘and 
that the accused were jointly responsible, 
because the offences were committed by 
certain members of the riotous assembly 
and were likely to..be committed in.the 
prosecution of their common object. 

In such circumstances it is doubtful 
whether it could be held that the accused 
had by necessary implication been acquit- 
ed of the charge of Toiting. , For the appel- 
lants great reliance. is placed upon the 
observations of their Lor dships of the Privy 
Council in thecase of Kishen Singh v. 
Emperor (1). In that case an accused per- 
son was charged under s. 302 and was con- 
victed under s. 304, Indian „Penal Code. 
The Local Government applied to the High 
Court in revision and the High Court ac- 
cepted the application and ‘directed that the 
conviction of the accused should be altered 
toa conviction under s. 302, Indian Penal 
Code and sentenced the accused to death. 
Their Lordships of the, Ptivy Council held 
that the accused must be deemed to have 
been acquitted in the Sessions Court of 
the charge of murder, and that the order 
of the High Court resulted in altering 
the finding of acquittal to one of conviction 
and that therefore, the order was contrary 
to law. 

In our opinion the pr esent case can be dis- 
tinguished upon the facts. In Kishen Singh 
v: “Emperor (1) thetaccused had been 
charged with murder, and. the trial] Court 
in convicting him under; `s: 304, Indian 
Penal Code, “must be held to have acquitted 
him of the charge of murder by necessary 
implication even if it did not express- 
ly record an acquittal under s. 302, 
Indian Penal Oode. The’ learned Ses- 
sions Judge must have applied his mind 
to the question whether the accus- 
‘ed was guilty of an offence under s. 302, 
Indian Penal Code and must have come to 
the conclusion that he was not guilty of 
such anoffence. In such a case, no doubt 
it must be assumed that the trial Court 
had acquitted the accused of the offence 
-under s: 302, Indian Penal Code. 

The facts of this case are quite different, 
Tt is true that the learned Sessions Judge 
convicted the accused under s. 304, Indian 
Penal.Code, only. He madeno mention in 

(1) 11 Ind Cas. 332:, 50 A722; Al R1928P O 
25t; 299 Or. L J23; 5 OWN 911; 28 L W 396; 
(1928) M W N 749; 9P L R575; 33 OW N1; 480 
LJ 397; 30 Bom L R 1572; 55 ML J 786; j 851 A 
390; 26 A L J 1039 (PO), 
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his judgment, from beginning to end, ofthe 
other charges upon “which the accused . 
were being tried. Butthe whole trend of 
h's judgment, ` 2s we have already shown, 

was that Lhe accused were guilty of rioting. 
Wethink it would be wrong to hold that 
the accused had by necessary implication 
been acquitted of the offence under s. 147, 
The real fact seéms 
tobe that the learned Sessions Judge 
directed his attention exclusively to the 
principal charge under s. 304, Indian 
Penal Code and failed to pay any atten- 
tion tothe charges of minor offences under 
ss. 147and 326, Indian Penal Code. His 
findings amounted toa conviction under 
s. 147, Indian Penal Code, as well as under 
s. 304, Indian Penal Code.. He merely omit- 
ted, probably. by an. oversight, to record 
a conviction under `s. 147, Indian Penal 
Code also, On this ground alone, we think 
that this case can “be distinguished from 
Kishen Singh's case (1). 

Another . reason why -the ruling in 
Kishen Singh's case (1) cannot be applied is 
that in that case the High Court were 
acting in exercise of their revisional powers 
unders. 439 ofthe Code of Criminal Pro- 
cedure, Their Lordships held that in exer- 
cise of revisional powers-the High Oourt 
could not convert a fitiding of acquittal 
intoa finding of conviction. There is no 
question in the present case of convicting 
the accused of the offence under s. 302, 
Indian Penal Code, after they have been 
acquitted of that offence. Nor are we sit- 
ting asa Court of Revision. We are sit- 
ting asa Court of Appeal, the : accused 
having appealed against their conviction 
under s. 304, Indian Penal Code andthe 
powers exercisable by us are powers under 
s. 423 of the Code of Uriminal Procedure. 
Under that section the High Court is entitl« 
edto aller the finding while maintain- 
ing the sentence. The question is-whether 
the conviction under s. 304, Indian Penal 
Code, can be altered -into a conviction 
under s, 301 read with s. 149, Indian Penal 
Code, although the learned - Sessions Judge | 
has not recorded any conviction under 
s.147, Indian Penal Code and, ‘therefore, 
might possibly be deemed to have acquit 
ted the accused of that-- charge. ` On. thee 
merits we find it clearly proved that the 
appellants were guilty of rioting and 
that, as mortal injuries were likely to`be, 
caused in the prosecution of their common 
object, they were -also guilty of ‘anoffénce 
under s.304 read with s: 149, Indian Pénal 
Code, 
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Numerous authorities have been cited 
which show that the trend of judicial opin- 


` ionisin favour of the view for which the 


learned Government Pleader contends. He 
maintains that under s. 423 of the Code of 
Oriminal Procedure it is open tothe High 
Court to convict under s. 147, although che 
trial Court may have expressly acquitted 


the accused under that section, ormay have. 


merely failed to record an order either of 
conviction or of acquittal under that sec- 
tion. In support of this contention the fol- 
lowing authorities have been cited: 
Queen-Empress v. Jabanulla (2). In that 
case it was held ihat the Appellate 
Court can under the provisions of s. 423 of 
the Code of Criminal Procedure in an ap- 
peal from a conviction, alter the finding of 
the lower Court and find the appellant 
guilty of an offence of which he was acquit- 
ted by that court. That was a case of con- 
yerting an express acquittal into a convic- 
tion and their Lordships of the Calcutta 
High Court held that such a course was 
opento the High Court under s. 423, Crimi- 
nal Procedure Code. 

The ruling goes further than is necessary 
for the purpose of the present case where 
there isno express acquittal under s. 147 
but merely an omission to record a convic- 
tion under that section. This ruling was 
followed by a Single Judgeofthis court in 
Emperor v. Sardar (3). Here it was held 
that an Appellate Court can under s. 423 
ofthe Criminal Procedure Code in an ap- 
peal from a conviction, alter the finding of 
the lower Court and find the appellant 
guilty of an offence of which the lowér 
Court has declined to convict him. The 
same view was taken by the Madras High 
Court in Golla Hanumappa v. Emperor 
(4)and again by a Single Judge of this 
court in Janki Prasad v. Emperor, 96 Ind. 
Cas. 213 (5). The whole trend of authori- 


ties isin one direction and not a single ` 


case has been cited before usin which a 
dissentient view has been expressed. In 
our opinion the Privy Council ruling in 
Kishen Singh's case (1) do@s not shake the 
authority of the rulings cited as it does not 
interpret the powers of an Appellate Court 
under s. 423, Criminal Procedure Code, 
ut interprets the revisional powers of the 


(2) 23 O 975. ‘ 

(3) a ind. Oas. 836; 31 A 115; 8 A L J 1239; 1% Or 
L J 572. 

(4) 10 Ind. Cas, 372; 35M 243; 10 ML T66. 
aS) 2M W N 106; 21M L J805; 19 Or. L J 
£69. 


T596 Ind. Cas 213; LR 7A 93 Or; 27 Cn Ld 
gol; A IR 1926 All, 700, 
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High Court under s. 439 of the same 
Code. * 

Following these authorities, therefore, we 
hold that we are entitled to alter the convic- 
tion under s. 304 to a conviction under 
s. 804 read with s. 149, Indian Penal Code. 
We think it unnecessary to record a 
formal conviction and to passa concurrent 
sentence under’ s. 147, Indian Penal 
Code. 

As regards the sentences we think that 
the sentences passed upon Kishan Sarup and 
Bishan Sarup of 8 years’ rigorous impri- 
sonment, are not excessive. These two were 
clearly the ring-leaders. They were influ- 
ential men and they were trying to extort 
subscription by force from certain villag- 
ers. They must have known that such 
objectionable and forcible methods would 
be likely to result in fighting and serious 
bodily injuries. We, therefore, dismiss their 
appeals. 

As regards the other five appellants we 
think that the sentences are somewhat un- 
necessarily severe because they had no per- 
sonal interest in collecting these subscrip- 
tions and they must have come as mere 
retainers of the two principal accused and 
were no doubt acting under their influence 
and orders. Moreover, the prosecution evid- 
ence does not - show that they personally 
committed any specific acts of vivlence. 
We, therefore, maintain the convictions of 
these five appellants but reduce the senten- 
ces from six years to -three years’ rigorous 
imprisonmeut. : 

If any of the appellants have been releas- 
edon bailthey must surrender and serve 
out their sentences. ; we 

N. Sentences reduced, 
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Wi MADRAS HIGH COURT. 
Civil Revision Petition No. 291 of 1930. 
March 24, 1933, 
CORNISH, J. ii 
MANICKA CHETTY—PETITIONER 
Versus S 
NARAYANASAMI NAIDU AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1903), 0. XXXIII, 
r. l—Suit for redemption in forma pauperis— 
Equity of redemption, whether available means— 
‘Subject-matter of suit’, meaning of. 

In a suit for redemption the equity ot redemp- 
tion is the ‘subject-matter of the suit’ within the 
meaning of O. XXXII, r. 1, Civil Procedure Code, 
and, therefore, the value of the equity of redemption 
to which a person applying for leave to institute a suit 
for redemption in forma pauperis is entitled, must 
be excluded in determining. whether he isa pauper: 


1433 
Kadil DeoSingh v. Ram Rikha Singh (1), not follow- 


ed; Sakharam v. Hacharan (3), followed, Vedanta 
Dasikdeharyulu v. Perindavamma (2), referred 
a 3 


O, 

Civil Revision Petition under s. 115 of 
Act Vof 1908 and s. 107 of the Government 
of India Act praying the High Court to 
revise the order of the Court of the Subordi- 
nate Judge of Cuddalore dated August 8, 
1929, and made in O. P. No, 41 of 1929. 

Mr. J. R. Gundappa Rao, for the Peti- 
tioner. 2 z 

Mr, A. Srirangachari, for the Respon- 
dents. 

Judgment.—The petitioner who ap- 
plied for leave to sue as a pauper has 
brought a suit to redeem a mortgage {for 
Rs. 6,000. The mortgageis stated to be.a 
mortgage by conditional sale, and the peti- 
tioneris notin possession. In his plaint he 
alleges that -the mortgaged property is 
worth at least Rs. 12,000. The Subordinate 
Judge has dismissed the application in. the 
following words :— 

“The petitioner cannot redeem except on payment 
of Re. 6,000 according to him. If he can find that 
amountafter the decree is passed hecan find it now 
and file the suit after paying court-fec.” 

The petitioner in order to bring himself 
within the explanation of “pauper” in 
O. XXXIII, r. 1, Civil Procedure Code, must 
show that he is not entitled to property 
worth Rs. 100otherthan his necessary wear- 
ing apparel and the subject-matter of the 
suit. He has atleast the equity of redemp- 
tion which he admits to be worth consider- 
ably more than Rs. 109. In Kapil Deo 
Singhv. Ram Rikha Singh (1), it was held 
thata plaintiff suing for redemption ofa 
mortgage could not be allowed to sue asa 
pauper when he could raise money on his 
equity of redemption. The ground ofthat 
decision was that such 'a course did not 
amount toa mortgaging of the plaintiff's 
claim within the- mischief aimed at in 
Vendanta Desikacharyulu v. Perindavamma 
(2) The report 
the character of the morigage or whether 
the mortgagor was in- possession, But the 
ruling does not cover the question to be con- 
sidered inthe present case. I think there 
can be no doubt that the subject-matter of 
a.mortgagor’s suit for redemption is his right 
to redeem or his equity of redemption. I 
cannot conceive what else could be thesub- 
ject-matter of the suit. Reference has been 
made to Sekharan v. Hacharan (3). There 
is was held that the equity of redemption 


(1) 8 Ind, Cas. 484; 33 A 237;7 A L J 1191. ` 
(2) 3M 219 
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245. 
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was “the subject-matterin dispute” for the 


purpose of the Court Fees Act. It was sug- ° 


gestedin the argument that the decision 
should belimitedl to the construction of the 
particular words in that Act. It seems to 
me that there is no real distinction, and that 
ina suit for redemption the equity of re- 
demption is equally “the subject-matter in 
dispute” within the Court Fees Act and 
“the subject-matter of the suit” under 
O. XXXIII, r.l. The value of the equity of 
redemption to which the petitioner is entit- 
led must, therefore, be excluded in deter- 
mining whether he is a “pauper” as defined 
inthe latter part of the Explanation. Thè 
Subordinate Judge will have to enquire 
whether the petitioner is entitled to any 
other property worth Rs. 100. The case. is 
remitted to him for this purpose and for 
disposalinthe light of the above- observa- 
tions. The costs of this revision petition 
will abide the result of his finding. 

< AN, Petition allowed, 


ALLAHABAD HIGH COURT. 
Privy Council Appeal No. 54 of 1932. 
December 16, 1932. 

MUKERITI, Acta. C. J., AND Bennet, J. 
In re R, A PLEADER—Appiicant, 

Civil Procedure Code (Act V of 1908), s 109 (c\— 
Letters Patent (Allahabad), cl. 30—Legal practitioner 
—Punishment for contempt of court—Another Bench 
of High Court suspending him from practice—Leave 
to appeal to Privy Council, if may be granted-- 
Security, furnishing of. 

Where a legal practitioner was punished by, a 
Bench of the High Ovuurt for contempt of court for 
certain remarks which were held to be derogatory to 
the High Court, made by him as a party toa suit; 
and he was later on suspended from practising for, 
six months under the Legal Practitioners Act and 
he made an application forleave to appeal to the 
Privy Council against the order : i 

Held, that leave toappeal might be granted under 
s. 109 (c), Civil Procedure Code, or under cl. 39 of 
the Letters Patent. . ` 

Held, also, that he should furnish sectirity as in 
appeals in ordinary civil cases, In the matter of 
an Advocate of Benares (1), followed. 


Messrs. B. Maik and G. S. Pathak, for 


the Applicant. 
Mr. Mohammad Ismail, for the Crown. 


Judgment.—This is an application 
Majesty A 


for leavé to appeal to His 
in Council againstan order of this court 
suspending the applicant, who is a legal 
practitioner, from practising for a period 
of six months. By another order the opera- 
tion of the order has been suspended 
till the leave is granted, 


the case by His Majesty- in Council, 


and in gase’ 
the leave is granted till the decision of. 
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. The facts of the case are that in respect 
of a certain incident which happened in 
the Court of the Judge of Small Causes 
at Allahabad, ithe petitiomer, who was a 
party to a suit as a defendant, made 
certain remarks which were held io be 
derogatory to the dignity of the High 
Court. On account of those remarks the 
applicant was punished with a fine of Rs. 75 
for contempt of court by a Bench of this 
court, and he was also directed to pay 
costs of the Government, which came to 
Rs. 80. Later on another Bench of this 
Court issued. notice to the applicant 
calling on him to. show cause why he 
should not be suspended or otherwise dealt 
with under s. 12, Legal Practitioners Act, 
inasmuch as his conviction being of a 
criminal offence implied a defect of cha- 
racter. On that Rule being heard, the 
order proposed to be appealed against 
was passed. The applicant wishes to go 
before His Majesty in Council and-the 
first question that arises is -whether any 
leave to appeal may be granted by this 
court. In similar cases leaye has been 
granted by thiscourt and the case directly 
in point is that of In the matter of an 
Advocate of Benares (1). The learned 
Government Advocate has drawn our atten- 
tion to: several decisions of different High 
Courts, one from Patna, another from 
Madras, and a third from Calcutta where 
it was held thatin the case of an Advocate 
or attorney being suspended from practice, 
the High Court was not anthorized to grant 
leave to His Majesty in Council. In the 
case decided by this court recently, quoted 
above, it was pointed out that in three 
earlier cases leave had been granted by 
this court, presumably under s. 109 (c), 
Civil Procedure- Code. In -view of the 
fact that the practice of this court has 
been ‘consistent, we do not propose’ to 
depart from that practice, and we hold 
that. leave may be granted under s. 1(9 
(e) Civil Procedure Code. We may point 
out that if leave cannot be granted under 
that section of the Civil Procedure Code, 
it may be granted under s. 30, Letters 
Patent. í 
As regards merits, we have tô declare 
evhether -leave is to be granted under 
s. 109 (c), Civil Procedure Code, or under 
Art. 30, Letters Patent, that- the casee is 
_ a fit. one for appeal. The facts stated 
above make it abundantly clear that this 
matter should go before His Majesty in 


(1-143 Ind. Cas, 480; A IR 1933 All. 18; (1932) A 


L 5°861;, Ind. Rul. (1933) All. 267, 
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Councjl forthe final word. Inasimilar case 
in which leave was granted, namely, In 
the matter of an Advocate of Benares (1) 
leave was granted, although the facts were’ 
not stated. One of us was a party to ihat 
ease, and in our opinion, this particular 
case before us is a much stronger’ case. 
Several points have been taken in the pro- 
posed memorandum of appeal, and we are 
of opinion that each and every one of 
those points are capable of being argued. 
with some force before His Majesty in ` 
Council. Beyond stating this, we need not 
go further, because it is not forus to 
decide whether the order proposed to be 
appealed against isa correct orderor not, 
The case is a fit one for appeal not only 
from the point of view of the applicant 
but also from a general point of view. 
The next point that remains to be con- 
sidered is whether in the case of leave 
being granted, the security should be taken 
at all, and if taken whether it should 
be Rs. 4,000, andfurther whether security 
may be furnished in this particular case 
in immovable property. Mr.’ Malik for 
the applicant has argued that in a case 
like this there is no provision for security 
being furnished. If the application is one 
under s, 109 (c), Civil Procedure Code, 
security has to be furnished. If the 
application be one under Art. 30, Letters 
Patent of our High Court, even then 
the leave will be subject to such rules 
as there may be in force for filing ap- 
peals in general before His Majesty in 
Council. These rules would be the rules 
which regulate the filing of appeals in 
ordinary civil cases. We decide, there- 
fore, that security must be furnished. 
Then comes the. question of amount. 
Rule 1 (b), Chap. XVII of the High Court 
Rules says that the security shall in ordi- 
nary cases amount to Rs. 4,000. It further 
says that it may be increased tu Rs. 10,0(0. 
We take it, therefore, that the minimum 
amount to be furnished is Rs. 4,000. Mr. 
Malik has argued that in cases like this 
it has never been the practice of the. High 
Court to instruct Counsel to oppose the 
appeal before His Majesty in Council. 
This may be so, but this court cannot be 
bound by what has been done before, and 
if it chooses that the application should 
be opposed, the question of costs would - 
appear to be important. The next ques-. 
tion is whether we should permit the 
applicant to furnish security in immov- 
able property. The application is support- 
ed by an affidavit which states that the 
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applicant was doing. some business which 
he ¢loged down in order to join the’.pro- 
fession® of law, that he joined the profes- 
sion only in March, 1932 and it was on 
April 1, 1932, that he uttered the words 
which have brought on him all this trouble. 
The affidavit further goes on to say that 
he has not got any cash or Government 
promissory notes, but he is in a position 
to furnish immovable property of sufficient 
value for security. We have heard the 
learned Government Advocate on the points 
and he leaves the matter, and very wisely: 
too, in our hands. We think that this is 
a case in which an exception may be 
made, and the applicant may be permitted 
to furnish security in immovable property. 
The result is that we allow the applica- 
tion and certify to His Majesty in Council 
that this is a fit case for an appeal before 
His Majesty. We direct that security be 
furnished within the time limited by law 
in the amount of Rs. 4,000, but it may be 
furnished in sufficient immovable prop- 
erty. The document shall be by way of 
a mortgage created in favour of the 
Registrar of the High Court, and it must 
be produced in court within the time 
permitted by the law. 
NA. _ Application allowed. 
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. MADRAS HIGH COURT. 
“ivil Revision Petition No, 1359 of 1932. 
March 31,-1933. 
SUNDARAM OHBTTY, J. 
A. SWAMINATHA ODAYAR— 
— PETITIONER 


versus 
KALYANARAMA AYYANGAR 


AND ANOTHER — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
—Judgment-debtor who has been adjudged insolvent, 
whether entitled to apply under r, 90—'Whose interes 8 
are effected by the sale’, construction of. ; 

A judgment-debtor who is adjudged an insolvent 
and whose property is vested in the. Official Receiver 
is a.person whose interests are affected by the sale 
within the meaning of O XXI, r. 90, Civil Procedure 
Oode, and is entitled to maintain an application under 
the said rule. : 

When the Offcial Receiver has not been made 
actually a party to the execution proceedings, there 
is allthe morereason for the judgment-debtor him- 
self to apply under this rule, 

The expression ‘whose interests are affected by-the 
sale’ in O. XXI, r. 90, Civil Procedure Gode, is -very 
wide and is not restricte] to persons having an in- 
terest in presenti. Kondapalli Tati Reddi v, Rama- 
chandra Rao (1), applied. Hari Rao v, Oficial 
Assignee Madras (2), distinguished. Adnamoli Chetti v. 
Chinaswami (3) and Brij 
Narain (4), referred to. 
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Civil Revision Petition under s 115 of. 
Act V of 1998 praying the High Court to 
revise the.order of the District Court of 
West Tanjore dated, September 9, 1932, 
and. made in C.M. A. No. 29 of 1932, pre- 
ferred. against that of the Court of -the 
Subordinate Judge of Kumbakonam, dated. 
July 16,1922 and madein E. A. No. 633 of 
1932 in O. 8. No. 36, of 1930. : 


Mr. R. 
Petitioner. < 

Messrs. R. V. Raghavathathachariar, R. 
Srinivasan and K, S. Rajagopala Ayyangar, 
for the Respondents, . . 


Rajagopala Ayyangar, for the 


Judgment.—In this case, the only ques- 
tion for determination is whether the peti- 
tioner had locus standi to put in an applica- 


tion under O. XXI, r..90, Civil Procedure ` 


Code, for setting aside a sale in execution 
ofa decree ‘against him. Both the courts 
below have held that the petitioner could not 
maintain this application, because he was 
adjudged an insolvent and his estate must 
be deemed to have .vested in the Official: 
Receiver. 


If before the auction sale in question; the 
petitioner was adjudged an insolvent, I fail 
to understand why the decree-holder ‘did not 
bring in the Official Receiver as a party to 
the execution proceedings, It is obvious 
that: any sale: held in execution of ‘that 
decree subsequent to the adjudication of 
the judgment-debtor would not bind ‘the 
Official Receiver, unless he was impleaded 
in the execution proceedings prior to the 
auction sale. On this simple ground, it 
would be open to the ‘Official Receiver to 
have this auction sale set aside. But that 
isnot the question with which we are con- 
cerned in this revision petition. 


According to O. XXI, r. 90, Civil Pro- 
cedure Code, any person whose interests are 
affected by the sale: may apply to the Court 
to set aside.the sale on the ground of materi- 
al irregularity or fraud in publishing or 
conducting it. e point for consideration 
is whether a judgment-debtor who is adjudg- 
ed an insolvent and whose property is vested 
in the Offieial Receiver can be deemed to 
be a person whose interests are affected by 
the sale, within the meaning of the afore- 
saidrule. Under r. 72 of O. XXI, Civil 
Procedure Code, the judgment-debtor or any 
other person whose interests are affected by 
the sale may .apply to have the sale set 
aside. In construing this expression, the 
learned Judges in the case reported as, 
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Kondapalli Tati Reddit v. Ramachandra Rao 
(1), have. held that the insolvency of a 
judgment-debter does not render it incom- 
petent for him to continue the proceedings 
connected with an application under that 
rule by way of appeal. Having regard 
to the similarity of the wording em- 
ployed in, rr. 72 and 90, I should think 
that the same view must be applied 
to the present case also. It may be 
that by reason of the adjudication the in- 
solvent would not be entitled to any present 
interest in the estate, which of course vesis 
in the Official Receiver. That does not 
mean that by the sale of his property in 
court auction his interests could in no way 
be affected within the meaning of r. 90. 
Suppose a composition scheme is put in and 
approved by the court and the result isthe 

‘annulment of the adjudication. The prop- 
erties would atonce go back to the insolvent 
and if the court auction sale should be left 
unchallenged by anybody there is every like- 
lihood of the interests of the insolvent being. 
affected. Inthe Full Bench case reported 
as Hari Rao v. Official Assignee, Madras (2), 
the main question for consideration was 
whether an insolvent would be a person 
‘aggrieved’ for the purpose of preferring 
an appeal against an order in insolvency. 
Their Lordships had not to consider the 
language of O. XXI, r. 90; in that case. 
On the otherhand, there is a decision of 
Ramesam, J.,in Adanamoli Chetti v. China- 
swami (3) in which the learned Judge dis- 
tinctly held that even a presumptive rever- 
sioner entitled to the property after the 
death of a Hindu female can maintain an 
application under O. XXI, r. 90, Civil Pro- 
cedure Code for setting aside the sale, 
though it may be said that the interest of 
such a person is only contingent and not 
vested. The decision in Brij Kishore Lalv. 
Pratap Narain (4) has been followed. The 
expression used in r.90, namely, ‘whose in- 
terests are affected by the sale’ is certainly 
a.wide and comprehensive one. It is not 
restricted to persons having an interest in 
presenti and if a presumptive reversioner 
who has only the chance of succeeding to 
the estate inthe event ofhis surviving the 
widow can have locus standi under this rule 


eto put in an application, I fail to see why 
`. (1) 62 Ind. Cast 854; 13 L W 616; (1921) MWN 


535. 

(2) 94 Ind. Cas. 642; 49 M 461; 50M L J 3358; 23 
L W 599; (1926) M W N 364; AIR 1928 Mad. 556 
FB 


(FB. , 
(3) 97 nd. Cas. 574; A IR 1926 Mad. 959; 24 LW 

406; 1926) M W N 631. . 

sa) 51 Ind. Cas, 359; 4 P L J 360; (1919) Pat, 
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the jydgment-debtor in the present case in. 
spite of his having been adjudicafed an 
insolvent, cannot apply under the aforesaid 
1ule. The interest of a presumptive rever- 
sioner is as much contigent as that of the 
insolvent if not more. I may also observe 
that inthe present case when the Official 
Receiver has not been made actually a party: 
tothe execution proceedings, there isall the 
more reason for the judgment-debtor himself. 
to apply’ander this rule. 

I hold:that the petitioner has locus standi . 
to maintain this application: In setting 
aside the orderof the court below, the ap- 
plication isremanded to the court of first. 
instance for disposal on the merits. The: 
petitioner's costs in this petition could be 
paid bythe respondents. The other costs 
will abide*the final result of the petition. 

AN. Application allowed. 





CALCUTTA HIGH COURT. 
Civil Appeal No. 1052 of 1930. 
August 11, 1932. 


MALLIK, J. f 
SASANKA KUMAR NAYAK AND OTAERS— 
PLAINTIFFS—APPELLANTS: | 


x versus : 

HITLAL SOW AND otHers—DzrenDants — 
RESPONDENTS. P 

Bengal Tenancy Act (VIIL of 1885), s. 59—Suit 
for enhancement of rent on account of increase in 
area—Presumption as to standard of measurement, 

In a suit for enhancement of the rent of a holding 
on the ground of excessof area and also on the 
ground of rise in prices it must be presumed that 
the standard of measurement at the time of letting 
out continues unless the contrary is * proved. . 
Birendra Kishore v. Bhola’ Mia 11), followed. 


Appeal againsi appellate decree of the Ad- 
ditional Sub-Judge, Burdwan, dated Nov- 
ember 29, 1929. 

Messrs. Hemendra Chandra Sen and Bon 
Behari Mukherjee, for the Appellants. j 

Mr, Purna Chandra Chatterjee, for the 
Respondents. s 

dudgment.—This appeal arises out of 
a suit for enhancement of rent of a holding 
on two grounds: on the ground of excess of 
area and also on the ground of rise in 
prices. The _ plaintiffs claimed .enhance- 
ment of rent on the ground of rise in 
prices at the rate of six annas in the rupee 
and their case was that when the land was 
let out, the area mentioned in the kabu- 
liyat was 34 bighas only, whereas on actual. 
measurement it has been found to be 42 
bighas 17 cottas and the plaintiffs were 
therefore, entitled to an additional rent on 

e excess area of 8 bighas 17 cottas, there 


é 
1933 


having been a stipulation in the kabuliyat 
that th tenant would be liable to enhance- 
ment if the area of the holding would be 
found on. actual measurement to be more 
than 34 bighas. In the plaint it was also 
stated that at the time when the land was 
let out the standard of measurement was 
80 cubits to a bigha and 18 inches to a 
cubit. k : 

The plaintiffs’ claim was resisted by the 
defendants on the allegation amongst others 
thet at the time of the settlement, the area 
was given Dak Surat which I take it means 
something like guess. The Court of first 
instance found in favour of the plaintiffs 
on the question of excess area and gave to 
the plaintiffs an enhancement of rent on 
the ground of additional area. It gave to 
the plaintiffs also enhancement of rent on 
the ground of rise in prices at the rate of 
2 annas 9 pies in the rupee having taken 
for comparison purposes two decennial 
periods, one of 1916 to 1925 and the other 
of 1906 to 1915; the first period, viz, 1916 
to 1925 being the period immediately pre- 
ceding the institution of the suit. Against 
this decision of the trial Judge there was 
an appeal preferred by the defendants and 
the plaintiffs also filed a cross-objection. 
The Appellate Court disallowed the plain- 
tiffs’ claim for enhancement of rent on the 
ground of additional area and it disallowed 
also the plaintiffs’ cross-objection keeping 
the first Court’s decree for enhancement 
on the ground of rise in prices at the rate 
of 2 annas 9 pies in the rupee intact. The 
plaintifis have come up to this Court in 
second appeal. 

Ido not think the order of the lower Ap- 
pellate Court by which it refused to give 
any enhancement of rent on the ground of 
additional area can be maintained. It 1s 
no doubt-true that the landlord before he 
can get an enhancement on the ground of 
additional area must show that the present 
area is in excess of the area at the time of 
inception of the tenancy. In the present 
case itis an undeniable fact that the pre- 
sent area of the holding has been found to 
be 42 bighas 17 cottas when measured by 
the standard measurement of 80 cubits to a 
bigha and 18 inches to a cubit.. The learn- 
ed Subordinate Judge refused this enhance- 

. ment to the plaintiffs on the ground that 
there was no evidence toshow what had 
been the standard of measurement af the 
time when the tenancy was created. But 
as has been held in a decision of this Court 
in Birendra Kishore v. Bhola Mia (1) the 

(1) 97 Ind. Oas, 385; A I R1927 Cal, 15, á 
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presumption must be that the standard of 
measurement at the time of letting out was 
the same as it is now unless anything to' 
the contrary is proved. In the present case 
there was an allegation from the very be- 
ginning that the standard of measurement 
at the time of letting out the tenancy was 
80 cubits to a bigha and 18 inches to a 
cubit, and although there was a denial in 
the written statement to the effect that the 
standard of measurement was not as alleg- 
ed in the plaint, there was no proof in the 
case to the contrary that the standard was 
not what had been alleged in the plaint. 
That being so, on the strength of the deci- 
sion in Birendra Kishore v. Bhola..Mia (1) 
it must be presumed that the same 
standard continued, or in other words 
the standard of measurement at the 
time when the land was actually measur- 
ed and found to be 42 bighas 17 cot- 
tas in area was the same as it had been at 
the time of letting out the land. The case 
in Birendra Kishore v, Bhola Mia (1), 
appears to have been cited before the 
learned Subordinate Judge. The learned 
Subordinate Judge no doubt in his judg- 
ment says that that case had no application 
to the present case, but he made no at: 
tempt to distinguish the one from the other. 

On behalf of the appellants it was said 
that the plaintiffs were entitled to an 
enhancement at a rate higher than what 
has been allowed to them. The contention’ 
is that the Courts below did not exercise 
proper discretion when they accepted for 
the purpose of comparison the two decennial 
periods, 1916 to 1925 and 1905 to 1915. 
It was said that to accept the decennial 
period of 1906°to 1915 for the purpose of 
The learn- 
ed Advocate for the appellants however 
could not satisfy me as to why it was not 
equitable. No doubt it is true that if 
another decennial period, e. g., 1887 to 1893, 
would have been accepted for comparison 
purposes fhe’ plaintiffs might have been 
entitled to something more than 2 annas 9 
pies in the rupee. But for the purposes of 
equity the plaintiffs- landlords are not the 
only persoys lo be taken into consideration. 
The interest of the tenants also ought to |, 
be borne in mind when considering the 
question of equity as between the tenant 
and” the landlord. I would not, therefore, 
interfere with that part of ‘the decree of 
the lower Appellate Court by which the 
plaintiffs have been allowed an enhanee- 
ment on the ground of rise in prices ‘at 
the rate of 2 annas 9 pies only. 
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The result therefore, is that the plaintiffs 
will get an enhancement on the ground of 
excess area as claimed by them and also 
on the ground of rise ineprices at the rate 
of 2 annas 9 pies in the rupee, or in other 
words the decree of the Court of first 
instance is affirmed. There will be no 
order as to costs. ii 

N.A. Order accordingly. 


MADRAS HIGH COURT. 
Revision Petition No. 857 of 1930. 
May 1, 1933. 
RAMESAM, J. 
Sv. ELLAPPA MUDALIAR—PLAINTIFF— 
PETITÍONER 


, versus 
A. SWAMINATHA MUDALIAR— 
DEFENDANT—RESFONDENT. 

Partnership—Partnership debt—Payment 
partner—Suit for contribution against others without 
prayer for taking accounts—Maintainability. 

Where a decree, has been obtained by.a stranger 
against the partners in respect of a partnership debt 
and the entire decree amount is recovered irom one 
of them, the latter is prima facie entitled to insti- 
tute a suit against the other partners for contribu- 
tion without bringing a general suit for taking the 
accounts of the partnership. Subbarayudu v. 
Adinarayudw (1) and Arunachallam Servai v. Nottam 
Beer Vavu Rowther (5), relied on, Damodara 
Shanabhaga v. Subraya Pai (2), Sadhu Narayana 
Ayyangar v. Ramaswami Ayyangar (3) and Saniha- 
PAETA Iyer v.Chellappa Iyer (4), distinguish- 
ed, 

Civil Revision Petition under s. 25 of Act 
IX of 1887, praying the High Court to 
revise the decree of the Court of the Sub- 
ordinate Judge, Chingleput, in Small Causé 
Suit No. 187 of 1929. 

Mr. M. S. Venkatarama Ayyar, for the 
Petitioner.. ` 

Messrs. N. Visvanatha Ayyar and N. V, 
Nagarajan, for the Respondent. 

Judgment.—This is a revision petition 
against the decree of the Court of the 
Subordinate Judge of Chingleput dismis- 
sing the plaintiff's suit in S. O. S. No. 187 
of 1929. ‘Fhe plaintiff alleged that he and 
the defendant had dealings with another 
firm and in connection with those dealings, 
that firm obtained a joint and several 
decree against the plaintiff andthe defen- 


Civil 


e dant to the extent of Rs. 612-38-0. Execu- 


tion was taken against the plaintiff alone 
and the plaintiff had to pay up the whole 
decree amount. He, therefore, brings the 
suit for contribution of half the decree 
amount against the defendant. 

The defendant pleaded that the plaintiff, 
the defendant and a third party named Bala- 
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subramania Mudali carried on business as 
parthers and the liability incurred -by the 
plaintiff and the defendant wasin con- 
nection with the business of that part- 
nership. He also pleaded that the plaint-~ 
iff discharged the debt out of the assets 
of the partnership which he has in his 
hands. But as to this plea he took no 
issue nor adduced any evidence. He con- 
tended that the partnership was still sub- 
sisting and is not dissolved and that ihe- 
present suit is not maintainable, the 
plaintiff's only remedy being to claim the 
suit item in a general suit for taking the 
accounts of the partnership. 

The Subordinate Judge found that the 
matter in respect of which the decree was 
obtained against the plaintiff and the 
defendant was really a matter connected 
with the partnership of the plaintiff, the 
defendant and Balastbramania Mudali. 
Having -come to this conclusion, he held 
that the suit was not maintainable and so, 
he dismissed the suit. He also found that 
if the plaintiff was entitled to a decree 
it would be for one-third of the amount of 
the decreé obtained against the plaintiff 
and the defendant and not for half. This 
last finding of the Subordinate Judge was 
not questioned by thelearned Advocate for 
the petitioner, The plaintiff files this revi- 
sion petition. 

On the findings of the Subordinate Judge, 
we must take it that the decree represents 
a partnership debt. But this fact does not 
conclude the question whether the suit is 
maintainable. As pointed out in Sub- 
barayudu'v. Adinarayudu (l), to the 
general rule that advances made by one 
partner to the partnership concern can 
only result in matters of account and 
cannot be made the subject of a separate 
suit, there are exceptions. One of the: 
exceptions mentioned in that case is : 

“When two partners borrow from a bank on 
their joint promissory note and apply the money 
borrowed to the partnership concern and one of 
the partners is compelled to pay more than his 
share of the debt, the transactions have been considered 
to be separate”. 

In the present case, the decree has been 
obtained by a stranger in respect of a 
partnership debt and the plaintiff alone 
had to pay up the whole ofthe decree 
amount, Prima facie, therefore, he is 
entitled to recover one-third of the decree 
amount from the defendant. 

The learned Advocate for the respondent 
relied on a judgment of Sadasiva Ayyar, 
J., in Damodara Shanabhoga v. Subraya 


(1) 18 M 134. 
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‘Pai (2). In that case the District Munsif 
found as,a fact that if the partnersiip 
account Was fully gone into, nothing would 
be due to the plaintiff's assignor from the 
defendant even making allowance for the 
item which was the subject of dispute. 
The case in Sadhu Narayana Ayyangar v. 
Ramaswami Ayyangar (3), has no bearing 
onthe present point because it is a case 
of partnership at will. The case in 
Santhanakrishna Iyer v. Chellappa Iyer 
(4), was a suit for damages for breach of 
covenant contained in one of the terms 
of the partnership. In Arunachallam Servat 
v. Nottam Beer Vavu Rowther (5), the suit 
was held to be maintainable because after 
the partnership was dissolved, the debt 
was borrowed by the partners.and a decree 
was obtained on it. 

In my opinion in the present case, the 
suit is maintainable and the plaintiff is en- 
titled to a decree for one-third of the amount 
which he had to pay tothe decree-holder in 
E. P. No. 110 of 1929. 

Reversing the decree of the Subordinate 
Judge, I give a decree to the. plaintiff for 
Rs. 204-1-0 with further interest at 6 per 
cent.from February 12, 1929, up to the 
date of payment. In the court below the 
parties will give and take proportionate 
costs. In this court, the petitioner will have 
his costs. 

A.N. Order accordingly. 
T 43 Ind. Cas. 217; 33M LJ 59; 6 LW 


(3)3 Ind. Oas.483: 32 M 203; 4M L T 475. 

(4) 10 Ind. Cas. 380; 25 L W 506; 38 M L T 345; A I 
R 1927 Mad. 650. 

(5) 110 Ind. Oas. 484; (1928) MWN 394; 27L W 
597; A IR 1928 Mad. 588. 


ALLAHABAD HIGH COURT. 
Civil Revision Application No. 441 of 1923. 
: December 19, 1932. 
KENDALL, J. 
KISHAN LAL BABU LAL-—PLAINTIFE 
—APPLIOANT 
versus 


RAM CHANDRA—Devenpant 


—OPFUSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115, O. VI, 
T. 17—Effect of order to debar plaintiff from proving 
part of his claim—Whether ‘case decided’—Suit for 
money—Application for amendment of plaint— 
Refusal of—Amendment not altering nature of suit— 
Interference in revision—Other remedy open—Con- 
venience to parties. 2 

Where the effect of the order of the court below 
is definitely to debar the plaintiff from proving a part 
of his claim, that ‘is a final decision of the court on 
that part of the case, and it can be brought within 
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the meaning of the words ‘case decided’ under s. 115s 
Civil Procedure Code. Consequently an application 
for revision against that order is competent. 

After the original ex parte -decrce in a suit for 
money had been set aside and thesuit restored, the 
plaintiff made an application to amend his plaint, in 


‘answer to the written etatement, with reference to an 


acknowledgment said to have been made by the 
defendant onacertain date. The Munsif refused to 
allow the amendment on the ground that the applica- 
tion was unduly delayed and that it would, in the 
circumstances, be unfairto the defendant to allow the 
application: 

Held, that the court ought to have allowed the 
amendment in order to enable the controversial matter 
between the parties to be settled once for all; and 
that in refusing toallow the amendment it failed to 
exercise a jurisdiction vested in it by Jaw, and that 
the Munsif's decision was a'case decided’ within the 
meaning of s. 115, Civil Procedure Code. 

Where the effect of allowing a revision, ina matter 
in which an appeal might also lie, will bea conveni- 
ence to the partiesand will save expense, the court 
willbe inclined to interpret the provisions Of 5.115 
liberally and to interfere with an order which has 
been passed without jurisdiction, or irregularly, 
illegally or with material irregularity in the exercise 
of its jurisdiction. Ram Sarup v. Gaya Prasad (7), 
relied on. < 

_ [Oase law discussed.] 


Mr. S. B. L. Gaur, for the Appli- 
cant, f 

Mr. N. (C. Vaish, for the Opposite 
Party. ; 


Order.—This is an application for the 
revision of an order of the Munsif of Kasganj, 


refusing to allow the applicant, who 
is the plaintiff in the suit to amend his- 
plaint. The suit was one for a sum 


of Rs.307 odd, said to be dueon account. 
of certain business transactions between the 
parties from December 11, 1926 to March 
11, 1929; and after the original ex parte 
decree had been set aside and the suit 
restored, the plaintiff made an application 
to amend his plaint in answer to the 
written statement. In the written statement 
it had been pleaded thatsome of the items 
named in the plaint were barred by limita- 
tion and the plaintiff therefore, applied to 
amend the plaint with referente~ to an 
acknowledgment said to have been made 
by the defendanteon July 27, 1929. The 
Munsif refused to allow the amendment 
onthe ground that the application was 
unduly delayed and that it would, in the 
circumstances, be unfair to the defendant 
to allow the application. Under r.17, O. 
VI, Civil Procedure Code, an amendment 
of the*pleadings may be allowed at any 
stage and “all such amendments shall be 
made as may be necessary for the purpose 
of determining the real questions in 
controversy between the parties,” If there- 
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fore, it was necessary.to decide as between 
the parties whether ihis alleged acknow- 
ledgment was to be proved or nol, the 
court should not, it is aygued, have allowed 
considerations of equity to interfere with 
the. mandatory provisions of r. 17, The 
application has been opposed on the grounds 
that the decision of the court does not 
amount toa “case decided” as contemplat- 
ed bys. 115, Civil Procedure Code, that 
the court has not dismissed the application 
summarily or without consideration, and 
finally because no application for revision 
ought tc be entertained where another remedy 
lies. The question of whether the decision 
ofthe Court below amounis to a “case decid- 
ed” can be answered shortly by pointing to 
the fact that it does virtually shut out a 
‘part of the plaintiff-applicant’s claim. It 
is not necessary to refer to all the definitions 
of a “case decided” which have been 
recorded in the various High Courts because 


in fact the word “case” in this rule has ` 


-not received a final and authoritative 
definition. In the recent decision of 
_ this court, a Bench of this Court re- 


marked : ae 
:, “It therefore seems to us that the Full Bench 


case, 7.¢.,the well-known decision in Buddhu Lal- 


v. Mewa Ram (1), is an authority for the proposition 
that norevision liesfrom a finding recorded by the 
trial Court on one or more issues outof saveral that 
are before it for disposal, ‘There was no majority in 
favour of the broad proposition that no revision lies 
from an interlocutory order.” 

Where the effect of the order of the Court 
below is definitely to debar the plaintiff 
from proving a part ofhis claim, that is a 
final decision of the court on that part of 
the case and, in my opinion, it can be 
brought within the meaning of the words 
“case decided” under s. 115. As regards 
the second argument the Munsif has no 
doubt considered the point but he has not 
considered it from the right point of view. 
It is quite clear that the application made 
by ‘the plaintiff, if allowed would not have 
changed the nature of the suit. He merely 
wished to prove an acknowledgment, and 
that acknowledgment would not have been 
as Dr. Vaish suggested for the opposite 
party, a new cause of action, but merely 
a piece of evidence. There was a con- 
troversy between the parties #boub money 
due on business transactions, and whether 
the acknowledgment was a genuine one or 
not, this matter had to be set at reste “for 
the purpose of determining the real ques- 
tion in controversy between the parties.” 
The fact that the application for amend- 


“* (1) 63 Ind. Oas. 15; AI R 1921 All. 1;43 A 564; 19 
ALJ558(F B) 7. 
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‘ment may have been “unduly delayed" 
might influence the Munsif in deciding 
whether the acknowledgment Was ge- 
niune, but ‘ought not to, have cons 
strained him to dismiss the application 
itself. 


- The most serious objection that has been 
made to the present application is that it 
has been held by thisand by other High 
Courts that no revision will lie where there 
isan appeal. The question is whether a 
pleading should be amended has been more 
than once made the subject of appeal. Dr? 
Vaish has been able to point to the cases of 
Bisheshar Prasad v. Gobind Ram (2) in 
which a similar question of amendment is 
the only point urged in the Appellate 


` Court, and Mumiaz Ali v. Kasim Ali (3), 


where it was certainly one of the grounds 
in appeal, In the case of Nand Ram v. 


. Gopal Singh (4) a Bench of this court has 


ruled that an application under s. 115, 
Civil Procedure Code, cannot be entertain- 
ed in the case of those interlocutory orders 
against which, though no immediate appeal 
lies, a. remedy is supplied by s. 105; 
which provides that they may be made 
a good ground of objection in appeal 
against the final decree: and I have also 
been referred to a case of the Madras 
High Court in Vasantarayadu Reddi- v, 
Subbamma (5) in which the identical ques- 
tion at present raised was decided against 
the applicant for amendment. On the 
other hand in the case of Lila v. Mahange 
(6) it has been held by a Bench of this 
court that: _. ` : 

“it cannot be laid down as a general proposition 
that the High Court has no power of interference’ 
at all or should not interfere where there is another 
remedy ...... open to the-applicant. Each case must 
be considered on its own merits.” __ 

Tt is true that the case of Nand Ram v. 
Bhopal Singh (4) is not referred to in that 
decision and may not. have been brought 
to the notice of the Bench but in ancther 


-recent decision in Ram Sarup v. Gaya 


Prasad (7), a Full Bench of this‘ court 
interfered in revision with an appellate 
order which might apparently have been 
made the subject of anappeal, and in the 
course of the judgment all three of the 


aol?! 26 Ind. Cas 42;A I R 1914 AN. 302;12A LJ 


“(3) 19'Ind. Cas 250; 11A L J 423. 
(4) 16 Ind. Oas. 1; 3t A 592::10 A LJ 130, 
(5) 22 Ind. Cas. 39; A I R 1914 Mad. 17. : 
(6) 187 Ind. Oas, 43t A I R 1931 All, 632; 54 A 183; 
(1931) A L J 974: Ind. Rul (1932) All 347. 
(7) 90 Ind. Oas 180; AIR1925 All. 610; LR 6A- 
601 Civ; 24 A L J 56;48 A175. 5 res 
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learned Judges expressed views differing 
from that expressed by the Bench tn 
Nand Ran v. Bhopal Singh (4). The 
view has been expressed more than once 
that, where the effect of allowing a revi- 
sion, in a matter in which an appeal might 
also lie, will be a convenience to the par- 
ties and will save expense, the court will 
-be inclined to interpret the provisions 
of s. 115, liberally and. to interfere with 


an order which has been passed without 


jurisdiction, or irregularly, 
with material irregularity in the exercise 
of its jurisdiction. The present case is 
not without difficulty, but I am strongly 
of opinion that the court ought to have 
allowed the amendment in order to enable 
the controversial matter between the par- 
ties to be settled once for all; and 
that in refusing to allow the amendment 
it failed to exercise a jurisdiction vested 
in it by law. 

Dr. Vaish has finally referred to an 
unreported decision of a Bench of this 
court, the case of K. B. Sheikh Ghulam v. 
Sheikh Ghulam Mohammad in which it has 
_been held that no revision lies against an 
order refusing permission to amend a 
written slatement in such a way as to 
change the entire nature of the defence. 
“The Bench held in that case that there 
.had been no case decided and that no 
revision was.maintainable. The circumst- 
ances are Clearly distinguishable from the 
‘present case in which, as I have held, 
-a case has been decided because a refusal 
to allow the plaint to be amended does 
shut out a part of the plaintiff's claim, 
and the proposed amendment itself does 
not alter the nature of the plaintiff's suit. 
“For these reasons I allow the application 
. with costs and direct that the amendment 
prayed for by the applicant be made 
-in the plaint, and that the court shall 
thereafter proceed to hear the suit on its 
merits. 

NA. 
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CALCUTTA HIGH COURT. 
Criminal Appeal No. 698 of 1932. 
i January 13, 1933. 
CosTELLO AND S. K. Guosz, JJ. 
RAFAT SHEIKH AND OTHERS — ACCUSED - 


VETSUS 
EMPEROR — Opposits PARTY. . 
Criminal Procedure Code (Act V of 1898), ss. 306, 
807—Trial by Jury—Inconsistent and absurd verdict 
—Re-charging the Jury without referring to High 
Court—Legality of. va A, 


rai? SHEIKH V. EMBHROR, 


- gaid: 


„other charges. 
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Where in atrial by Jury, the verdict appears to 
the Judge to be absurd and in the circumstances 
an inconsistent one, itis open to the Judge tore- 
charge the Juryin order that they may arrive at 
a proper verdict, and he need not in such a case 
refer itfor consideration to- the High Court. 
Hamid Ali v. emperor (+), referred to. 


Criminal Appeal against an order of the 
Assistant Sessions Judge, Pabna, dated June 
18, 1932. 


Mr. Deeneshchandra Ray, forthe Accused. 
Mr. Khundkar, for the Crown. 


Costello, J.—In this case six persons 
were put upon their trial before the learned 
Assistant Sessions Judge of Pabna on 
charges under s. 304 read with s. 34, 
‘Indian Penal Code, s. 304 read with s. 149 
and s. 147 of that Code. Appellant, Rafat 
‘Sheikh was convicted by the Jury under 
s. 304, read with s. 34, and on that charge 
he was‘sentenced. to seven years’ rigorous 
imprisonment; appellant No. 2, Sonaulla, 
was convicted under s. 304 read with s. 34 
and on that charge was sentenced to five 
years’ rigorous imprisonment; appellant 
No. 3,Bhasa Sheikh, was convicted under 
s. 304 read with s. 149 and sentenced upon 
that charge to four years’ rigorous imprison- 


“ment and appellants Nos. 4 and 5, Kefat 


Sheikh and Mianullah Sheikh, were con- 
victed under s. 304 read with s. 149 and 
upon that charge sentenced to three years’ 
rigorous imprisonment. Accused No. 6, 


-Moyezuddin Sheikh, was acquitted. Upon 


the charge under s. 147, Indian Penal 
Code, all the accused were in the first in- 
stance acquitted by the Jury in that the Jury 
upon that charge, when they were asked to 
say what was their verdict under s. 147 
“All are not guilty under s. 147.” It 
appears that the learned Judge at the trial 
immediately appreciated the fact that that 
verdict of the Jury with: regard to s. 147 
was inconsistent with the verdict whica 
they had already given with regard to the 
It appears that he theré- 
upon invited the learned Counsel for the 
prosecution and for the defence to make 
their submissions to him on the question 
whether or not he ought to re-charge the Jury 


.in order that they might arrive at a pro- 


per verdict as regards the charge under 
s. 147. In the petition of appeal before us 
in paga. 8 it is represented that after the 
Jury had giventheir first verdict upon the 
charge under s. 147, the Judge held a dis- 
cussion with the Government Pleader, Mr. 
Bhaumik, for an hour. The paragraph 
further states that certain authorities were 


we 
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‘quoted—Hamid Ali v. Emperor (1) and 
other cases were placed before the court — 
and that thereafter, the learned Judge re- 
charged the Jury, whoeagain retired to con- 
sider their verdict. It is fur.her complained 
in this petition of appeal that the Hindu 
jurors knew English and the appellants had 
the grievance that those of the jurors, who 
` knew English, followed and understood the 
discussion that took place between Mr. 
Bhaumik and the learned Judge. Now that 
paragraph manifestly is not an accurate 
“account of what in, fact took place at the 
trial and it is now conceded by Mr. Ray, 
who appears for all the appellants before us, 
“that what in fact took place was that both the 
learned Counsel, that is to say the Advocate 
_ for the prosecution and the Advocate for 
“the defence took part in the argument be- 
fore the learned Judge and the proceedings 
‘as regards that part of the matter was in 
proper form of law. Mr. Ray has founded 
-an argument upon the basis of para. 8 of 
the petition in the nature of a preliminary 
objection. Mr. Ray has invited us to hold 
. that because the learned Judge was not 
minded to accept what was obviously and 
admittedly ‘an inconsistent verdict with 
regard to s. 147, he ought not have made 


any further ‘charge to the Jury, but to have 


‘dealt with the matter by referring the case 
to this court for consideration. It appears 
to me that there is an authority of this 
court which is very much in point, and 
indeed it disposes of the argument put for- 
ward by Mr. Ray—the case of Hamid Ali 
v. Emperor (1). In that-case the learned 
Chief Justice in dealing with an analogous 
situationsaid this: 
“If he (the Judge trying the case) thought it fairer 
‘and clearer and simpler to re-charge the Jury on certain 
specific points and to tell them to go and get their 
heads clear on the subject and give a proper verdict, 
‘there is nothing in the Code against that, The 
Judge put the matter ina much better position that 
_it would Have been ifhe had endeavoured to cross- 
examine the Jury, which as a matter of fact 
"meang cross-examination of the foreman.” 
.”_. In the present instance Mr. Ray has frank- 
ly admitted that verdię of the Jury with 
‘regard'to the charge under s. 147 was in 
‘point of fact obviously inconsistent with 
‘the decision, which the Jury had already 
expressed in connection with tht other charge 
against the’ accused. We are of opinion 
‘that the learned Judge adopted a reasona- 
ble and proper course in order to prevent 
having on the record a verdict which in ths 
circumstances of the case would be an 
^i (1) 125 Ind Oas. 97; A 1 R1920_ Cal. 320; (1930) 
Or. Oas. 401; 57 061; 310r. L J 761; Ind Rul. 
(1930) Cal. 481. i as 
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absurd one. [His Lordship discussed the 
evidence and concluded.] yea ae at the 
charge as a whole, we are quife satisfied 
that there is no such material misdirection 
-as would justify usin interfering wilh the 
verdict of the Jury. The appeal must ac- 
cordingly be dismissed. ‘Those of the 
appellants who are on bail mvs: surrender 
to their bail and serve out the sentence im- 
posed upon them. | 


S. K. Ghose, J.—I agree. 


N. _ Appeal dismigsed. 


pun 


MADRAS HIGH COURT. 
Second Civil Appeal No. 108 of 1927. 
March 20, 1933. 

CURGENVEN AND SUNDARAM Onetry, JJ. 
VELICHETTI SATYANARAYANA 
AND OTHERS — DEFENDANTS — APPELLANTS 

Versus , ` 
SAJJA VENKANNA AND OTHERS — 
PLAINTIFFS— RESPONDENTS, 

Hindu Law—Widow—Reversicner inheriting to 
property alienated by widow—Whether estopped from 
questioning alienation of widew—Attestation by 
father of reversioner—Document containing no 
recital as to necessity—Lffect. ma 

No question of estoppel arises against the actual 
reversioner who questions the imfiropdr alienations 
of the Hindu widow, by the fact:of his. having iu- 
herited from his father to whom land was transfer- 
red by the widow in consideration of relinquishing 


-his reversionary right to the remainder; An attesta- 


tion by the father of the reversioner when it contains , 
no recital of the purpose for which* the money was 
required, cannot be taken to be presumptive proof of 
necessity. Bahadur Singh v. Ram Bahadur (2), dis- 
tinguished, Rames v, Sasi (1), relied on. 

Second Civil Appeal against the decree 
of the Court of the Subordinate Judge, 
Narasapur, dated December :30, 1926, 
and passed in O. S. No. 75 of 1923. i 

Mr, A. Satyanarayana for the Appel- 
lants. 

Mr. Ch. Raghava Rao, for the Respon- 
dents. ; 


Judgment.—The appellants are alienees 
from a widow, the Ist plaintiff having sued 
as the nearest reversioner to the estate of 
the widow's husband, Sajja Brehmedu. The 
alienations were three in number. Taking 
them in the order in which the argiment 
has proceeded, Ex. IIL is a will and involves 
items Nos. 1,6 and 12:of Sch. A, and Sch, 
B. Under this will the 13th defendant, who 
appeals, and the 14th defendant, who does 
not appeal, acquired properties. .The 
argument is attempted that by virtue of 
two transactions, evidenced by Exs, J and 
I, and the Ist plaintiff is estopped from guess 


igs 
tioning these alienations. Taking it that 
these two transactions were in fact one and 
that tite Ist plaintiffs father Venkayya. got 
some items from the Widow ih considera- 
tion of relinquishing his reversfonary right 
{othe remainder, and taking it furthey that 
the Ist plaintiff himself has inherited thdse 
items whichthe father received, we think 
that the lower Court is right in holding | that 
there is no case of estoppel. The only report- 
ed authority appears to be Rames v. Sasi (1). 
In that judgment the learned Judges point 
out that the plaintiffs do not claim. through 
their father, who entered into the transaction, 
but directly 28 reversioners to the estate of 
the last -male-holder and that they could 
not‘ therefore, be precluded by any rule of 
estoppel from disputing the validity of the 
alienation, nor are, they affected by the 
circumstance that they had after the death 
of their father taken by inheritance 
land transferred by way of gift to him. Such 
a circumstance, they say, clearly does not 
operate as an acquiescence or ratification. 
We my add 
would seem to be in question because’ the 
1st plaintiff has not made any representation 
upon which the other party acted nor does 
he claim through any one who did make’any 
such representation. It would only be by 
the application of some such principle as 
that the Ist plaintiff cannot approbate and 
reprobate a transaction at the same time 
that he would. be precluded from ques- 
tioning these alienations but no 
such’ rule of law has been brought to 
our notice. The case in Bahadhur' ‘Singh 
v. Ram Bahadur (2) is not in point because 
it was not a case of a réeversioner. We think, 
therefore, that this part of the lower Court's 
judgment must be upheld, 
_ The 13th defendant is also concerned ag 
alienee under Ex. II, a sale deed executed 
by the widow in 1908 of Items Nos. 4, 5 and 
6 in Sch. A for a sum = of Rs. 400. | The 
recital in this document is that the widow 
wanted the money forthe purposeof going 
on a pilgrimage to Benares. The 13th defen- 
dant. himself as D. W. No. 3 has stated 
methat she did not go until 1915, whereas the 
‘sale wasin 1908 and this ismore or less 
borne out by D. W. No. 5 who says she 
accompanied his party in 1914. In view of 
this, wide discrepancy of time it is not easy 
to hold that, the money was obtained for 
the bona fide purpose of going to Benares 
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or indeed was spent oti that purpose. Nor 
as the lower Court points out, has it been 
shown that the widow was unable to meet 
tho costs otherwise. We think that it 
has arrived at a correct decision regarding 
this alienation. 

There remains the appeal of defendants 
Nos. 8 to 10, who purchased Item No. 11 of 
Sch. A for Rs. 200.- The sale deed is attest- 


ed by Venkayya, the Ist plaintiff's father. 


There is no evidence to show with what 


-knowledge or intention ‘he did this and no 


question | of estopping the Ist plaintiff can 
arise. Norcan the attestation be taken to 
be presumptive proof of necessity because 
the document contains no recital. of the 
‘purpose for which the money was required. 
We must find also in this case that 
‘the alienation does not bind the rever- 
sioner. 
’ The result accordingly is that the appeal is 
dismissed with costs. 
AN. Appeal dismissed. 
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CALCUTTA HIGH. COURT. 
FULL BENCH. 
Death Reference No. 18 of 1933 


and 
Appeal No: 569 of 1933. 

August 25, 1933. 
Lort-WILLIAMS, BARTLEY AND 
HENDERSON, JJ. 

KALI CHARAN HALDAR—Accosgp 
— APPELLANT 
versus 
EMPEROR - Orposits Parry. 

- Evidence Act (I of 1872), s.27— Confession induced 
by threat or promise—Retracted confession challenged 
by the defence—Duty of Judge to make thorough 

enquiry about voluntary haracter of confession. 

Where aconfession describes in the greatest 
possible detail a whole series of crimes which had 
beer committed, it has been retracted -and itis 
obvious that the confessing accused was implicated 
in each one of them,and the confession has been 
taken at extraordinary length throughout a consider- 
able number ‘of days, and the voluntary character 
of the confession is ghallenged by the" defence, the 
Judge should make a thorough enquiry to see whe- 
ther, in fact, the confession was voluntary, as itis 
most likely ‘that such a confession has been induced 
by some promise or hope held outto or threat made 
to the acsussa. The proper course in such a case 
is forthe Judge to examine the accused on these 
points inthe absanee of the Jury and to ascertain 
from him what it was that he stated and what the 
Police*said and promised, 


“Mr. Monindra Nath Mukerji, for the Ap- 
pellant. 

Mr. D. N. Bhattacharji, for the, Crown. “ 

> Lort-Williams, J.—The appellant - ‘Kali 
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Charan Haldar was tried with one Afazuddin 
Sheikh by the Additional Sessions Judge at 
Malda and a Jury of nine, charged with an 
cffence under s. 396 of the Indian Penal 
Code.. The Jury found the appellant 
‘guilty’ unanimously. By a majority they 
found Afazuddin ‘not guilty’. Thereupon 
the Judge acquilted Afazuddin, accepting 
„the verdict of the Jury and sentenced the 
_appellant todeath, saying that he had ad- 
mitted several previous convictions: in 
dacoity cases, that 'hewas a hardened cri- 
minal, obviously dangerous, that he should 
be removed from further possibility of 
harming society and that he had withdrawn 
from his confessional statement which might 
„have been regarded as a sign of grace. 
The appellant had no Pleader to defend 
-him and; therefore, he was defended by a 
Pleader appointed by Gevernment. 

The facts out of which this case arose are 
shortly as follows: On April 2, 1932, there 
was a dacoity in the house of a man named 
Kristo Mandal. He and his son weré away 
at the time. Buta number of women be- 
longing to his household were sleeping 
there. None of the dacoits were recognisable 
because they had smeared their faces with 
chalk. There is no doubt whatever about 
the dacoity having been committed. The 
dacoits beat the inmates of the house, dug 
up the floor and broke into all the rooms. 
While the dacoity was going on, the villagers 
were roused and the house was surrounded 
by achaukidar anda servant Nimai who 
called for assistance. When the dacoits 
saw this, they fired a gun from inside the 
house wounding some of the people outside. 
Then they came out of the house and escap- 
ed. The chaukidar threw aspear at them 
andstruck one man. Kulu who had been 
sleeping on the verandah of the house with 
Nimai threatened to attack them. They 
fired a gun and he fell down dead. Suren 
alsofell down dead. The man whom the 
chaukidar had injured with a spear died 
of his wounds; but the dacoits picked him 
up and escaped. The chaukidar went into 
the house and found that Khirod had been 
injured and that a dacoity had been com- 
mitted. Information was lodged at the 
thana andthe Sub-Inspector took up the 


e investigation. During the investigation he 


found ahead which had been cut off from 
the dead body of the dacoit who had been 
speared by the chaukidar. Owing te the 
fact that none of the dacoits had been re- 
cognised the investigation went on for 
several months without success, - It is clear 
that the investigation would never have 
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been successfal, had it not been that the 
present appellant made along confession in 
which he admitted a series of crimes and 
implicated a large number of persons, in- 
cluding himself. One of the women said 
that the dacoits took a pair of makri, a pair 
of patchuri, two pairs of ruli and other 
things. Subsequently, some of these articles 
were recovered as] shall explain ‘hereafter 
and wereidentified by the women of the 
house. Anold woman named Harimani 
was examined who said that the appellant 
stayed with her before the dacoily for three 
days and after the dacoity, he and Afazud- 
din again stayed with her for three days 
and that the appellant hid some churi in 
the floor of her room. She said that they 
were inthe floor of her southern hut, but, in 
fact, they wererecovered from the northern 
hut. She says that she heard about the 
dacoity in Kristo Mandal’s house at that 
time. Subsequently the Sub-Inspector 
searched her house and, according to her 
evidence, the appellant, who was still there, 
escaped at the time. It is said that she 
knew the appellant some years before when 
he had been her neighbour at a place called 
Haripur. Ata later date, the appellant was 
taken to her house and there in the presencé 
of the search witnesses he produced a 
makri from the thatch.’ It is clear, there: 
fore, that this conviction must depend sub- 
stantially on the question whether the ap- 
pellant’s confession ean be relied upon. 
Theevidence of the beggar woman, Hari- 
moni, admitting as she does that some of 
the stolen property was given to her by the 
appellant cannot be considered satisfactory 
and the evidence with regard to the dis- 
covery of the makri in the thatch is sus- 
picious. It is true that the rest of the goods 
were found in thehut, and it seems ‘curious 
thatthis piece of ornament should have 
béen hidden in the thatch of the house, 
There is some reason to think that as the 
makri was an article which the women of 
the house seemed toremember very clearly, 
somebody thought it necessary that the 
makri should be produced in order to 
strengthen the evidence forthe prosecution., 
The confession was retracted and was ap- 
parently challenged by the Pleader who ap- 
peared for the appellant at the trial. 
Thereupon the learned Judge dismissed the 
Jury for the day and heard the arguments in 
their absence. This was the proper proce- 
dure. Where it is convenient for the Jury 
to be out of court while there is sucha dis- 
cussion, it is always desirable. It is for 
the Judge to decide whether a confession 


- 
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was voluntary of not. The examination 
and cross-examination of the Magistrate 
does no&seem to have been very thorough. 
The Magistrate described how he warned 
the accused “in the usual way”, and was 
satisfied that the confession was voluntary. 


In cross-examination, he said that” the 


accused was produced ‘from jail by a 
constable, that hedid not give the appel- 
lant any particular time to reflect nor did 
he ask him whether he had any conversation 
with any other Police Officer, except the 
constable who produced him. He did not 
specifically caution the appellant that he 
need not fear the Police. He told him that 
there was no need to confess and that he 
need not be afraid. The fact that this 
enquiry was so unsatisfactory, is explained 
by the prosecution by saying that at the 
time facts which have-since been recorded 
by the appellant in his petition of appeal 
were not known to the prosecution nor had 
any suggestion of the kind been made to 
them. Nevertheless, it seems to me ex- 
traordinary, when once the voluntary 
character of the confession had been chal- 
lenged by the defence that the Judge did not 
makea much more thorough enquiry to see 
whether, in fact, the confession was voluntary. 
This confession had been taken at extra- 
ordinary length throughout a considerable 
number of days. It described in the greatest 
possible detail a whole series of crimes which 
had been committed, and it was obvious 
that he was implicated in each one of them. 
Ishould have thought it would have struck 
the Judge at once, from his ordinary 
knowledge of human nature, that it was 
most likely that such a confession had been 
induced by some promise or hope held out to 
or threat made to the appellant. Itis just 
the sort of confession that one would expect 
to be made where the Police promised the 
appellant that if he assisted them in clear- 
ing up a number of pending enquiries, as 
if he implicated the suspects in such a way 
as to assist the Police to bring them to con- 
viction, he himself would be treated as an 
approver and would, after giving his evi- 
dence, be released, and would escape from the 
consequences of the crimes which he had 
admitted. Yet neither the Magistrate, when 
he recorded the confession, nor the Judge 
at the trial made any attempt to clear this 
matter up. Ishould have thought that it 
would have been desirable to call the Police 
Officers who had been in contact with the 
appellant during the time when the enquiry 
before the Magistrate was taking place and 
up to the time of the trial. The result that 
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the Judge admitted the:confession in evi- 
dence holding, ashe did, that is was made 
voluntarily, that is to. say, he was satis- 
fied that no such promise had been.made to 
the accused. Nor fhat he had been threaten- 
ed, for instance, by telling him that- his 
accomplices had already confessed, and that 
if he confessed, he would be treated as 
Jeniently as those who had admitted their 
guilt. -These points seem to me ‘to be 
obvious as points which oughtto have: been 
thoroughly investigated before the Judge 
decided to admit this confession. The 
result was that when the accused. was exa- 
mined during the trial, he said that he had 
been seized and produced before the 
Daroga Babu by three men Sariruddin, 
TANG Miah and Asir Sheikh. He also 
said: 

“A sepoy beat me and sent me up. I was taken 
to the Sub-Divisional Officer and asked to make 
a confession, Afterwards the O.T, D. Inspector came 
to the Jail and said that 1 would be released and 
rewarded if | would name Harimani and Afazuddin,” 
He tutored the appellant to. mention the 
names of many persons, but’ he denied 
that he had any knowledge of the dacoity 
which was the subject-matter of the present 
case. He has submitted a very long 
petition of appeal to this court in which 
he described certain matters of business’ 
connected with his family, and says that 
owing to the constant harassment of the 
Police, he was unable to stay in his native 
village. Finally, he found it absolutely 
necessary to come back and on his arrival, 
he found that his house had been pulled 
down and his father, his son and hig 
mother were missing. Before he could go 
to tae Police tomake a complaint about. 
this, he was seized by his co-villagers 
Somaddi Molla, Ajij Sheikh and Yanus 
Miah, his hands were tied. behind him and 
he was marched off to the thana where 
he was handed over to Aswini Babu Daroga, 
Aswini Babu anda C. I, D. Officer Sudhir 
Babu pressed his arms and- legs, struck 
him on the head with a ruler and 
ert fell h: la, | 

“Tell us, you fellow, at what ces yo 
ted thefts and dacoitive.” SRR . 
The next day, he was produced before 
the Sub-Divisional Officer at Malda and 
complained “that he had been assaulted by 
the Daroga Babu and the G.I. D. Officer, 
Thereupon the Sub-Divisional Officer sent 
him for examination to the jail doctor, 

We adjourned this case in order that 
the Crown might have an opportunity of 
investigating the charges made in this 
petition of appeal and some information 


commits. 
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has now been obtained. It appears that 
some of the statements of the appellant 
are accurate and thet it was found on 
examination that he had a number of 
injuries on his body which confirmed his 
statement. After afew days he was produc- 
ed again before the Sub-Divisiona] Officer 
and ‘for failing to report himself 
as a Oriminal Tribes Act mem- 
ber, he was sentenced to a year's im- 
prisonment and sent to jail. A few days 
afterwards, ihe O.I. D. Inspector came to 
the Jail and had the appellant called 
before him into the office room. The 
Inspector said: 

“Kali, you should give the names of the persons 
I ask you to give, and the names. of the places 
where the thefts and dacoities were committed. Jf 
you don't do’as we tell you, we will give you more 
thrashing than we have done already. We will 
have all the tin sheets of your houses sold by 
auction. (Ihis was the property to` which the 
appellant referred in tbe beginning of his petition). 
Jf you won't listen tome, 1 will do you a great 
mischief. lf you will listen to me, I will have 
your tin sheets returned and 1 will engage men 
and have all the houses of your bari. restored to 
their former condition. I will have a sum granted 
to you as a reward from Government and your 
name will be removed from the list of Oriminal 
Tribes Act offenders. 1 will also get the sentence 
of 15 months’ imprisonment passed on you set 
aside: I will procure your release in all these 
cases and I will cite you as a Government witness. 


I will treat you to rasagollos, biris and sandesh on 
the days of hearing”. 


Thereupon, the petitioner asked him who 
he was and he said that he wasa C. I.D. 
Officer from Calcutta. He asked the ap- 
pellant to reflect over the matier and 
added that he would come over. again in 
two or three days. He came again -and 
tne appellant said that he had reflected 
over the matter, but that nobody -would 
trust the Police, and asked him how was 
he to trust him. ‘lhe officer then .said 
thet he was a Hindu and that if he liked, 
the appellant could administer an oath 
to him. Thereupon he took an oath before 
the petitioner: and the latter trusted him 
and asked him whose names .he was to 
mention. Then ihe appellant goes on to 
describe how -various names were suggested 
to him and how he was tutored to mention 
the name of the places where the dacoities 
were committed. At the end, the O, I. D. 
Officer instructed the appellant to make 

*an application to the District Magistrate 
offering to secure the arrest of the dacoits. 
The Inspector then went away and* the 
appellant drew up an application to the 
District Magistrate. He was produced in 
court two days afterwards. The Inspector 
then told him what he was .to--say ‘and 
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that if he mentioned the Police, it would 
do him no good, nor would the Police be 
able to make him -an approver? But- 
sequently, he was taken to the Police 
every day and produced before the Megis- 
trace and treated to sandeshes and ‘biris 
and afterwards taken to jail. After a few 
days, he asked the C. I. D. Inspector about 
his property. He was re-assured by thé 
Police and after that he was told at night 
that there was a pair of makris secreted 
in a quantity of straw inside the west 
bhitt ghar in the bari of Harimoni and the 
Inspector would take him there and show 
him by signs whereupon he was to discover 
them and that he was to find in a similar 
way some articles hidden in an adjoining 
jungle. Afterwards |he was kept in the 
thana‘for 3 days and sent up. After he 
had been in jail for afew days, the Inspector 
had his son and brother brought to the 
District Head quarters at the expense of 
the Inspector and on their arrival the 
Police made an application to the District 
Magistrate for the return of the tin sheets. 
Later on, the C. I. D. Inspector came and 
told him how he had his elder brother 
and son brought there and a petition drawn 
up and, as a result, the Magistrate had 
ordered a return of the sheets and he 
promised to bring the elder brother to 
the jail in order to prove his bona fides. 
A couple of days afterwards, he came to 
the jail with the elder brother who con- 
firmed what the Inspector had done with 
regard to his properly. Thereafter the 
Inspector told him that certain cases were 
ready and the hearing had heen fixed 
and that the appellant was not to worry 
and that the Police would do him no harm 
but good. On being brought to court, he . 
was again treated to sandeshes and biris. 
These were the two cases from Pukhuria 
and Haripur. On ihe last day, the 
Inspector told him that he would have to 
give evidence before the Court. Afazuddin 
and Chota Faquir were on their trial in 
that case and they complained: to the 


- court that the O, I. D. Inspector had been 


treating the appellant to sandeshes and 
biris and tutoring him to name them and 
that if the court would order a search, - 
biris would be found onhim. Thereupon, 
the Magistrate asked him to produce the 
biris, as otherwise he would be searched. 
The appellant admitted that he had the 
biris on him, The Magistrate asked the 
petitioner where he got these from and he 
told him that the C.I. D. Inspector had given 


- themtohim, Inthe end, he was put on trial 


4 
1933 
himself, instead of béing called as a witness. 
Now, jt is quite true that this petition is 
not evidence. Nevertheless, we must take 
it into consideration just as much as it 
is necessary to take into consideration the 
written statement of the accused . which 
also is not evidence. The fact that the 
Police were in a position to make the 
suggestions which are recorded in this 
petition is now admitted by the Crown, 
because Mr. Bhattacharya, has, in the 
meantime, ascertained that the appellant 
was arrested -on November 3 as stated, 
by his co-villagers, that he was examined 
on November 6, when the injuries were 
found on him and that he was sentenced 
on November 10, under the Criminal 
Tribes “Act, also that on November 
26 and 27, the C. I. D. Inspector inter- 
viewed him in jail for the purpose 
of ascertaining facts to be used in this 
trial. All that we know about what 
took place between the Inspector and 
the appellant iswhatis recorded in this 
petition, It maybe untrue; but if the 
learned Judge had made a proper enquiry 
before he admitted this confession in evid- 
ence, the Police would have hadan oppor- 
tunity of stating what, in fact, took place 
in the jail. Atthe end of the confession, 
the appellant stated that the reasons for 
his confession were that he had committed 
so many crimes and would probably be 
either hanged or transported for what he 
had done in this dacoity and that feeling 
disgusted with his past life, he desired to 
make this confession. All that I can say 
is, that my experience of life which, I must 
admit, is not a very long one so far-as this 
country is concerned, leads me to disbelieve 
the suggestion that a confession of this 
kind is ever made for the reasons elicited 
by the Magistrate. I can understand a 
simple admission of guilt, free from a 
detailed description of events and matters 
of that kind, this is. quite usual when an 
accused person feelsthat the game is up. 
But a confession of this kind with this 
amount of detail and covering so many 
crimes leads me to think that it is much 
more likely that it wasmade inresponse to 
a promise by the Police, that if he helped 
them in this way, he would escape the con- 
sequences of what he had done. 

Ithas been suggested by Mr. Bhatta- 
charya that we ought to send this case back 
for anew trial, in “order that all these 
matters may be re-investigated. If we 
have to keep on sending cases back for re- 
trial, owing tothe fact that at the trial 
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they have not been properly handled, and 
the Crown have not elicited the facts which 
are necessary for the purpose of proving 
their case, we shat] repeatedly have to send 
matters back for these reasons. In amatter 
of this kind, a prisoner inthis country is 
in the unfortunate position of not being able 
to give evidence himself and obviously there 
willbe no other witness of what takes 
place between him and the Police in the 
jail. The proper coursein this case, in 
my opinion, wasfor theJudge to examine 
the accused on these points in the absence 
of the Jury and to ascertain from him, 
without cross-examining him, what it 
was that he stated and what the Inspector 
said and promised. Thereupon, the Police 
could have been further examined onthose 
points. I donot think it desirable in the 
circumstances of this case that it should be 
sent back for re-trial. I do not say that 
I am satisfied that this was nota voluntary 
confession, because there is not sufficient 
evidenceto enable me to hold that but I 
do say thatthe circumstances are so sus- 
picious that Iam inclined to believe that 
the confession was obtained in the way 
whichI have already indicated. It is 
obvious, therefore, that as the case rests 
almost entirely upon this confession, the 
conviction cannot be supported. 

The result, is that the conviction and sen- 
tence must be set aside and the appellant 
acquitted. 


Bartley, J.—I agree with the order set- 
ting aside the conviction and sentence in 
this case. I amnot, however, prepared to 
hold onthe legal evidence before us that 
the confession was inadmissible on the 
ground that it wasdue to an inducement, 
threat or promise proceeding from a person 
in authority and having reference to the 
charge. I basemy decision ontwo conside. 
rations, first, that the confession was a re- 
tracted confession; and secondly, that the 
extraneous evidence adduced by the prose- 
cution in support of that confession is not, 
to my mind, ofsufficient cogency to war- 
rant any conviction being based on the 
confession itself. I think the position is 
that in the, present state of the evidence, the 
accused is entitled to the 
doubt. 


Henderson, J.—I agree and have no 
hesitation in coming to the conclusion that 
this confession was obtained by means of 
an inducement. That is the explanation 
which the appellant has givenin his péti- 
tion of appeal, andin my, judgment it is 


, 


benefit of the, 


ge 


theonly explanation which fits in with the 
facts: which have now been elicited. 

The question whether this confession is 
voluntary or not was raised at the trial; but 
the prosecution did not put all the facts 
before thelearned Judge. Before one can 
say whether such a confession is voluniary, 
one wants to know all the circumstances 
in which it was made and the circumstan- 


ces under which the accused was arrested. . 


The prosecution did not attempt to put 
_these facts before the learned Judge, but 
merely examined the Magistrate who had 
recorded the confession. ` 

At any rate, there was one fact which 
should have arovsedthe suspicion of the 
Magistrate. The appellant was not produc- 
ed -by the Police. Sofar as we have been 
able to ascertain, he was not charged with 
this offence. He was a convict undergoing 
a sentence of imprisonment in connection 
with another matter. In these circumstances 
he made a petition to the District Magist- 
rate expressing a desireto make confession 
of various _ offences. If the Magistrate 
had then ` investigated into the matter, 
he would immediately have discovered that 
this petition was shortly preceded by an 
interview in the jail between the appellant 
andaO. I. D. Inspector. My suspicion is 
always aroused when the prosecution comes 
into court witha case that as the result 
of an interview between a detective and a 
professional criminal, the latter is moved to 
repentance. The explanation given at the 
time when the confession of the appellant 
was recorded, was that he had become. re- 
pentant. Had that been so, there is no 
reason whyhe should not have confessed 
‘before. ‘The plain fact of the matter 1s 
that this desire to confess followed upon ihe 
interview witha Police Officer. .I have no 
doubt whatever that apart from that inter- 
view, this confession would never have been 
made. 

I also agree with my learned brother 
Lort-Williams that the evidence upon which 
the prosecution relied to corroborate this 
confession i$ highly supicmus. The appel- 
lant never said in his confession that he had 
kept. the makriconcealed inthe thatch of 
the woman’shouse. There is ngthing to 
explain what madethe Police think that it 
“was there or why they should think that the 
appellant would be anxious to produce it 

himself. If they had really reasons “for 
- supposing that the makri was where it was 
found, they could have seized itthemselves 
and there was no real reason for asking 
ihat aconvich undergoing a sentence of 
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imprisonment should be made over totheir 
custotly. 1 accordingly agree with the 
order which my learned brother profoses to 
make. 5 

N. Reference accepted. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Reference No. 110 of 1933. | 
June 15, 1933, 
MIDDLETON, J. O., AND SAADUDDIN, A. J.C. 
MOHAN LAL AND ANOTHER-—PETITIONERS 
VETSUS 


Musammat MORNI— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss, 145 
(1), 587— Omission to record preliminary order under 
3. 145 (1)—Whether sufficient to discharge final order 
— Omission, if cured by 3. 587. : S 

Where a Magistrate in proceedings under s. 145, 
Oriminal Procedure Code, omitted to {make a preli- 
minary order under s. 145 (1), but in the final order 
he definitely stated that there was an apprehension 
of the breach of the pesce: a 

Held, that the omission to record a preliminary 
order under s. 145 (1), however objectionable, was 
not sufficient to discharge the final order and that 
the omission was cured by s. £37, Criminal 
dure Code. 

{Case law discussed. | 

Case reported 


Proce- 


by the Sessions Judge, 


“ Peshawar, with his No. 910 dated April 21, 


1933, 

The facis of this case are as follows :— 

Facts—tThis is an application to set 
aside an order made under s. 145 of the 
Oriminal Procedure Code. One of the con- 
tentions which is put forward by the learn- 
ed Counsel forthe petitioners is that there 
is no preliminary order under s. 145 (1) and 
that the absence of such an order is fatal 
to the case. The learned Counsel for the 
respondent does not dispute the fact that 
the absence of such an order is fatal to the 
case, buthe contends that the order passed 
by the Magistrate on March 24, 1932, Is an 
order under sub-s. (1) of the section. A 
perusalof that order will show that it is 
not an order under sub-s. (1) but an order’ 
under sub-s. (4) combined with general ins- 
tructions that the parties should be sum- 
moned to court. Thereis no formal orderas 
isvequired by the first sub-section and in 
these circumstances the Magistrate had no 
jurisdiction to pass the final order. 

The case is reported to the Court of the 
Judicial Commissioner under. s. 438, Civil 
Procedure Code, with a recommendation that: 
the order be set aside. 

Mr. Abdul Rab .Nishtar, for the Peti- 
tioners, Ase 
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K.S. Kazi Mir Ahmad Khan, fog thé 
Respondent, f < 

Judgment—For. the purposes of this 
reference if isnot necessary to go into the 
details of the dispute between the parties. 
Suffice it to say that Musammat Morni Devi 
lodged an application before the Magistrate 
thatthe vacant site in dispute belonged 
to her and that the respondents were trying 
to take possession thereof and to build upon 
it. Onthis complaint Musammat Morni was 
not examined according to law; a brief 
statement was recorded in which she simply 
said that her statement was according to 
the complaint. This complaint was sent to 
R. S. Lala Ram Nath Lambah for enquiry. 
On March 22, 1932, Musammat Morni sub- 
mitted a second complaint in which she 
informed the court that she had been actual- 
ly disgraced and beaten and that the 
respondents had already started digging 
foundations. The first complaint prayed for 
action under s. 145, Criminal Procedure 
Code, generally, but the second requested a, 
specific order under s. 145, cl. (4), Criminal 
Procedure Code. The second complaint was 
also forwarded to R. S. Lala Ramnath 
Lambah. On-March 24, the said Rai Sahib 
submitted his report, but the case was trans- 
ferred by the City Magistrate to the Judicial 
E.A.C. where it was received the same day 
and the complainant's regular statement was 
recorded. The Magistrate there and then 
issued an order under s. 145 (4) prohibiting 
building till decision of the complaint, and 
directing complainant to produce evidence 
on April 6, 1932 and the respondents 
to be summoned for that date. On 
March 1932 respondents submitted an 
application complaining that no preliminary 
order under s. 145 (I) had been passed and 
that they did not know the exact nature of 
the dispute and on what grounds the Magis- 
trate had satisfied himself of the apprehen- 
sion of breach of the peace. A notice was 
issued to the complainant to show cause why 
the adinterim order should not be set aside. 
On and after April 6, for some hearings 
the case was not taken up on account of 
press of other work, but on May 30, 1932 the 
ad interim order was upheld and evidence 
recorded from May 23 onward of both 
_ parties but the respondents were never 
called upon to submit written statement, 
nor did they in fact present one. The final 
order was passed on March 10, 1933, in which 
1t was distinctly noted that there was a 
dispute about the site between the parties 
and that the dispute was likely to result in 
a breach of the peace, necessitating action 
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under s. 145, Criminal Procedure Code. A8 
complainant’s possession was found to be 
established, an order was passed in her 
favour. Against * this order a revision 


' petition was preferred to the Sessions Judge 


who has referred the case to this court onone 
point only, that is to say, the failure of the 
Magistrate to draw up a preliminary order 
under s. 149 (1). In the order passed in 
chamber referring to this case to Bench 
dated May 31, 1933 it has been definitely 
held that the failure to record an order 
under s. 145 (1) didnot in fact occasion a 
failure of justice. The only question which 
has been referred to Bench for decision is 
whether this failure is sufficient to vitiate 
the proceedings on the ground that there 
was a want of jurisdiction. 

Since the pronouncement of their Lord- 
ships of the Privy Council in Subrahmania 
Ayyar v. King-Emperor (1) the High Courts 
in India have agreed that a violation of the 
mandatory provisions of the Criminal 
Procedure Code is an illegality which 
cannot be cured under s.537, Criminal 
Procedure Code, as an omission or 
irregularity.But in1927 in the case of Abdul 
Rahman v. Emperor (2) their Lordships have 
laid down that omission to comply with some 
of the mandatory provisions of the Code is 4 
mere omission or irregularity which is 
covered by s.537, and unless prejudice is 
proved, a Court of Revision would not and 
should notinterfere. The pronouncement on 
the true interpretation of s. 537 of the Code 
was given by their Lordshipsin this latter 
case asa guide to courtsin India. They 
summed up their judgment as follows:— 

“To sum up, in the view which their Lordships take 
of the several sections of the Oriminal Procedure Code 
the bare fact of such an omission or irregularity as 
occurred in the case under appeal unaccompanied by 
any probable suggestion of any failure of justice 
having been thereby occasioned is not enough to 
warrant the quashing of a conviction which in their 
Lordships' view may be supported by the curative 
provisions of ss.535 and 537”. 

Since the pronouncement of this later 
ruling the current of decision in 
India has chasged, and it “has been 
held in various rulings thatthe omission 
to comply with the provisions of the First 
Clause of s. 145, Criminal Procedure Code, is 
not sufficient to set aside the final order 
until and unless prejudice is established. A” 

(1) 25 M 6l: 28 I A257; 11 ML J 233; 3 Bom. L 
R 540; 5 O W N 866; 2 Weir 271; 8 Sar. POJ 160 


PO. 

‘ (2) 100 Ind. Oas. 227; A I R 1927 P O 44;31 O 
W N 271; 253A LJ 117; (1927) MW N103: 38 M 
LT 61, BPL T 155: 40 W N 283; 28 Crh J 
259: 6 Bur. LJ 63; 5R 53; 52 M LJ 583; 29 Bom, 
L R813; 45 O LJ 441 (P O) 
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High Court in the case Kapur Chand v. 
Suraj Parshad (3) observed:— 
“Now if we read s. 145, in thelight afforded by the 


sections quoted above, we see that if the Magistrate is , 


satisfied from Police Report or other information that 
a dispute likely to cause breach of thetpeace exists, 
he is seized of jurisdiction to tske action and he is 
empowered by the Oode to actin a particular way. 
If this view be correct. the jurisdiction of the Magis- 
trate arises from the fact that he has received certain 
information and that he is satisfied as to the truth of 
that information. The jurisdiction of the Magistrate 
does not depend on how he proceeds. There are two 
things: one is the authority conferred on him and the 
other is how he is to act. Jf he has jurisdiction, he is 
not’ deprived of jurisdiction merely because his 
procedure is erroneous or defective. If this view be 
right, the omission on the part of the Magistrate to 
follow certain directions contained in the Code, 
although rome of these directions may be more 
important than others, cannot be said to deprive him 
of jurisdiction.” 
. Though exactly the same point did not 
arise, the ratio decidendi of the cases in Sind 
and Rangoon, which have been referred to in 
the referring order, are identical and all these 
cases dealt with either an omission altogether 
to pass an order under cl. (1) of s. 145 or an 
omission to specify the grounds on which 
the Magistrate was satisfied. As a general 
proposition a Full Bench of the Calcutta 
High Court consisting of five Judges in 
Emperor v. Irmanalt (4), on rp. 216* 
observed :— 
~The Judicial Committee pointed out in Sub- 
ramania Ayyar v. King Emperor (1, that though 
a serious irregularity may be illegal, it -does not 
follow that all illegslities are within the scope of 
s. 537. They did not say or suggest that nothing 
could be cured under the section if it was illegal, 
and.as the Division Bench has pointed out we now 
have in Abdul. Rahman v. Emperor (2), an express 
decision to the contrary. Both the decisicns are 
really a condemnation of the view that a'l illegali- 
ties are as euch under the same category for the 
present purpose. In the former case it was idle to 
suggest that there was no prejudice. The accused 
had suffered in an aggravated form the very 
prejudice from which the Code intends to save 
him. In Abdul Rahman v. Emperor (2), the test 
applied was .whether there was ground for any 
probable suggestion of any failure‘of justice. The 
Judicial Committee in view of the difference of 
opinion in India and of the fact that no case had 
come before them since Subramania Ayyar v. 
King-Emperor*(1), carefully expmined and applied 
g. 587 for the guidance of the courts, and this 
decision must now govern tha interpretation 
of tha section unless and until the Legislature shall 
think fit to amend the section ” ° 
Precisely the same view is taken by the 
udh and Nagpur Courts in two cases 


(3) 142 Ind. Cas 537; AIR 1933 All. 264; (1933) 
A L J 188; Ind. Rul. (1933) All. 125; 340r.L J 


(4) 123 Ind Cas 664: A I R 1930 Oal. 212; 34 0 
WN 296; Ind. Rul. (1930) Cal, 360; 31 Cr. LJ 536; 
51 GLII1 : ae 

#Page of A. I. R. 1930 Gal.—{Ed], 


- 414; LR14 A 48 Or: (1933) Or. Oas. 434. 
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which have been cited at the bar, namely 
Pitan v. Emperor (5), and Lahini v. Khushal 
(6). On the other hand we have Zot one 
Lahore case which is mentioned in the 
referring order and another Lahore case, 
also aSingle Judge ruling, which has been 
cited by the petitioner’s Counsel before us, 
namely, Ghulam Hussain v. Shujawal 
Shah, 142 Ind. Cas. 430 (7). In both 
these cases the later Privy Council ruling 
was not mentioned. In fact the latest 
Lahore case cannot be said to be definite 
authority for the position that failure to 
record preliminary order under s. 145 cl. 
(1) deprives the Magistrate absolutely. af’ 
the jurisdiction to proceed further. Simil- 
arly in a single Judge decision from Madras 
there was no reference to this judgment of 
their Lordships. 

Having regard to this preponderance of 
legal authority we hold that in the present 
case the omission to record preliminary 
order, however objectionable, is not suffici- 
ent to discharge the final order and. that 
the omission is cured by the provisionsof . 
s. 537, Criminal Procedure Code. In the 
final order, as noted above, the Magis- 
trate definitely says that there was an 
apprehension of the breach of the peace 
and to discharge this order would amount 
to undo the remedy which the learned 
Magistrate was competent to apply. for 
such emergent occasions. In Maung Pu 
v. MaungChit Pyu (8), on p. 178* the learn- 
ed Judge remarks :— a 

“It is only right and proper in order to avoid 
hasty action that the Magistrate should be required 
to state the grounds of his belief as to the 
necessity for an enquiry. Jt would prima facie 
appear to be absurd. where an enquiry proves that 
there is a dispute which may lead to blcodshed 
and where a Magistrate has taken « flective steps 
under this section to abate temporarily the rause 
of the dispute, that his order should be capable of 
being set aside, thereby reviving the ccnditions he 
has specifically ordered to remedy, merely because 
he has omitted to put in writing the grounds which 
caused him so to act”. h 

We fully agree in these observations 
and hold that no case for revision has 
been made ovt. The result is that this 


(5) 139 Ind. Oas. 636: A IR 1952 Oudh 113;9 O 
W N 116; (1932) Or.Cas 188; 33 Or. L J 8li; Ind. 
Rul. (1932) Oudh 369, < 

(6) 140 Ind Cas. 113: A I R1952 Nag. 127; 28-N 
Ts R183: (1932) Or. Cas 678; Ind. Rul. (1932) Nag 
134: 33 Or. L J 932, 

(7) 142 Tnd. Oas. 43°; AT R19°3 Lah. 143: Ind. 
ae (1933) Lah. 204; (1933) Cr. Oas. 241; 3: PLR 


(8) 102 Ind. Cas 911; A I R1927 Rang 177;5 R 
129; 28 Cr. L J 623; 8 A 1 Or. R 241. ; 


~ *Page of A. J. R. 1927 Rang—[Ed. 
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reference is returned and interference on 
the rewsion sideis refused. : 
N. : O:der accordingly. 
oy 


ny 


MADRAS HIGH COURT. 

Appeal Against Order No. 481 of 1930. 
October 18, 1932. 
VENKATASUBBA Rao AND REILLY, JJ. 

B. AYYASWAMI AYYAR— 

. APPELLANT 

versus 
SIVAKKI AMMAL—RESPONDENT. 

Civil Procedure Code (Act V of 19085, ss. 47, 145— 
Surety—Proceedings to enforce security of immovable 
property—A pplicability of s. 145—Nature of proceed- 
ings against surety —Surety, whether party--Right of 
aopeal. 

“Section 145, Civil Procedure Code, applies only 
where tha surety has made himself personally liable. 
But the fact that where the proceedings are for the 
sale of the immovable property given- as security 
by a surety, s. 145, Civil Procedure Code, is not 
applicable, does not mean that the surety is not 
to ba treated as a party or that orders made in such 
proceedings are not appealable. What is contem- 
plated in such casesis an order inthe suit itself 
and the implication isthat the surety is to be dealt 
with as if he wasa party. The surety could net be 
deprived of the remedy of appeal which he would 
have had, had he been proceeded against under 
g 145. Raghubar Singh v. Jai Indra Bahadur 
Singh (1), referred to 

Appeal against the order of the Court of 
the Subordinate Judge, Madura, dated 
March 1, 1930 and made in E. A. Ne. 747 
of 1929 (E. P. No. 101 of 1928 in O. 8. No. 
18 of 1919 Sub-Court, Mayavaram). 

: a K.V. Sesha Ayyangar, for the Appel- 

ant, . 

3 Mr. C. A. Seshagiri Sastri, for the Respon- 
ent. 

Order.—Mr. Seshagiri Sastri for the res- 
pondent takes an objection in limine that 
the. present appeal is incompetent. The 
point to be decided is, whether an appeal 
lies against the order in question. The 
facts may be briefly stated. 

One Chellammal executed a deed of 
mortgage in favour of Sivakkiammal, the 
respondent. ` In a suit (O. S. No. 13 of 
1919 on the file of the Mayavaram Sub- 
Court) subsequently brought by Chellam- 
mal's husband Ramachandra Ayyar against 
Ayyasami Ayyar the appallant, Ramachan- 
dra ‘Ayyar was ' appointed Receiver. He 
was directed to furnish security 
Chellammal. executed on July 24, 1917, a 
security bond in favour of the court, creat- 
ing a charge over the property already 
mortgaged to Sivakki. 
Chellammal executed another mortgage in 
favour of one Ramaswami’ Ayyangar. 
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Sivakki then filed a suit on the foot of her 
mortgage (O. 8. No. 239 of 1922 on the 
file of the Munsif's Court, Madura). , At 
that time she alleges she was not aware of 
the security bond executed in favour of 
the Mayavaram Sub-Court. Naturally, 
while she impleaded Ramaswami Ayyangar 
as aparty, she did not add as defendant 
any person claiming an interest under the 
security bond in question. Even if she 
was aware of the security bond, she would 
have had a difficulty in deciding.as to 
whom she should add as a party, the charge ` 
having been created in favour of the 
court. Sivakki in due course obtained a 
decree, brought the property to gale and 
on February 1, 1926, purchased it herself 
in court auction and in October following, 
she was put in possession, Subsequently 
Aiyaswami Ayyar instituted proceedings in 
O.S. No. 13 of 1919 against the surety 
Ohellammal, obtained an order against her 
and got it transferred to the Madura 
Munsif's Court for execution. To those 
proceedings Sivakki was not a party. The 
order was executed, the charged property 
was brought to sale and Aiyaswami Ayyar 
himself purchased it in court auction some 
time after July 30, 1928. Then, finding 
that the property was in the possession of 
Sivakki hemoved the court, complaining 
of her obstruction, to remove her from, the 
property, and the lower Court has made an 
order rejecting the application. The pre- 
sent appeal is from that order. 

Mr. Seshagiri Sastri for the respondent 
contends that the order against the surety 
cannot be deemed to be one under ‘s. 145 
of the Civil Procedure Code. The order 
wasfor the sale of Chellam's immovable 
property, and the section applies only where 
a surety has made himself personally 
liable. If 8. 145 does not apply, the 
learned Counsel contends that Chellammal 
cannot be deemed to be a party to the 
suit (0.8. No. 13 of 1919) within the mean- 
ing of s.47. Itis true that to the proceed- 
ing in questiones. 144 does nob apply and 
we must regard that the order agains’ the 
surety was made, not under the terms of 
that section, but under the general power 
which theJudicial Committee has held tha 
courts possess id regard to executing order 
made against sureties: Raghubar Singh 
v, "Jai Indra Bahadur Singh (1). But the’ 
very judgment of the Judicial Oummittee . 
shows that what was contemplatel was | 

(1) 55 Ind. Oas 550; 42 A 158; 46 I A 228; 220 
O 212; i8 A L J 263; 22 Bom. L R 521; 38 MLJ 
302; 13 L W 82; 6 O LJ 682 (P O). 
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an orderin the. suit itself (see p. 167*), and 
the implication is that the surety was dealt 
with as if he was a party to the suit. 
Section 145, while it prescribes a remedy 
against the surety also provides for the 
surety's remedy by way of appeal. When 
their Lordships of the Judicial Committee 
held that there was power outside s. 145 to 
proceed against the surety, they could not 
have intended to deprive him of the remedy 
which he would have had, had the proceed- 
ings been taken under s. 145. Their 
Lordships point out that the surety was not 
a. party to the suit at the stage of the fixation 
of mesne profits, that is to say, before the 
execution commenced. But having regard 
to their Lordships’ decision and the policy 
underlying s. 145, we must hold ‘that it was 
not intended that the surety’s rights should 
in this respect be abridged. 

The only other point bearing on the pre- 
liminary objection is whether Sivakki is 
the- representative-in-interest of Chellam- 
mal. Sivakki by reason of her purchase 
became the assignee of Chellamml’s equity 
of redemption. This has not been seriously 
disputed. 

„In the result, we must disallow the pre- 
liminary objection. 

The questions raised in the appeal itself 
are similar to those raised in C. M. S. A. No. 
182 of 1931, which a Bench has suggested 
may be heard by three Judges. Subject 
tothe orders of the Chief Justice it appears 
to us convenient that this appeal should 
be heard by the same Bench of three 
Judges. 


A-N.. Order accordingly. 
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.., ALLAHABAD HIGH COURT. 
Execution First Civil Appeal No, 14 
of 1932. 
November 18, 1932. 
BENNET AND BAJPAT, JJ. - 
AHMADI BEGAM-—AUOTION-PUROHASER 
*  —APPLICAN®? 


. 


VeETSUS 
MUNSHI ISHAQ MUHAMMAD AND 
ANOTHER —J UDGMENT-DEBTOR AND MORTGAGER 
as. — OPPOSITE PARTIES. 
© Civil Procedure Code (Act V of 1908), O. XXI, r. 89 
—Deposit of money in court by judgment-debtor — 
-Money available to decree-holder—Whether amounts 
1 receipt by decree-holder— Deposit after sale — 
“Right of deeree-holder to five per cent, on purchase 
money. 
When in pursuance of an execution sale 
has been deposited in court and that money is awasi 
able to the decree-holder without any obstacle of law, 
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then that deposit amounts to receipt by the decree 


holdef The word ‘received’ iniO. XXT, r. 89, Givil 
Procedure Code, is to be construed to mea sums of 


- 


-money either actually received by the decree-holder or 


which heis im a positionto credit to his account. 
Kirpa Nath Pal v, Ram Lakshmi Dasya (4), followed. 

A sale in execution was held although a certain 
sum was deposited in court by the judgment-debtor 
and the decree-holder purchased the property. Sub- 
sequently, the judgment-debtor deposited an addition- 
al amount and it was found that the two sums to- 
gether would be sufficient to meet the claim andthe 
sale was set aside : y 

Held, that the setting aside of the sale was proper 
and the decree holder was entitled to obtain frcm 
the amount deposited in court a sum equal to five per 
cent. of the purchase money. 

Jf the decree-holder is himself the purchaser at the 
sale he ia entitled to the five per cent. on the purchare 


money. Chundi Charan v, Bankey Behari Lal (5, 
‘relied on. , f S i 
Execution First Appeal from a 


decision ‘of the Sub-Judge, Agra, dated 
October 24, 1931. 

Mr. A. M. Khwaja, for the Applicant. 

Messrs. P. L. Banerji and M. A. Aziz, for 
the Opposite Parties. 

Judgment.—This is an execution first 
appeal by the auction-purchaser decree- 
holder against anorder of the court below 
setting aside a certain sale underthe provi- 
sions of O. XXI, r. 89, Civil Procedure Code. 
It is not necessary to state the facts in"greater 
detail than is necessary to make our judgment 
intelligible. It appears that Bibi Ahmadi 
Begam obtained a decree against Ishaq 
Muhammad for a large sum of money and in 
execution ofthat decree certain properties 
belonging to the judgment-debtor were 
advertised forsale. .On June 23, 193], the 
judgment-debtor brought a sum ‘of Rs. 5,000 
in court and under the orders of the court . 
the said sum was received towards the 
decretal amount. We have on the record of 
this case the tender evidencing such a 
deposit. The sale however, was held on ihat 
very date because certain communications 
that were intended to reach the Amin could 
not reach in time. On August 22, 1931, 
however this sale was set aside and a fresh 
sale was ordered to be held on August 24, 
1931. In spite ofthe efforts of the judgment- 
debtor to get the sale postponed, the sale was 
held on that date and the property was 
purchased by the decree-holder for 
Rs. 39,000. On September 14, 1931, the 
judgment-debtor applied under O. XXI, r. 
89 for setting asidethe sale and tendered in 
court the sum of Rs, 71,597-4-9. On receipt 
ve amount the court below set aside the 
sale. 

It is true that the provisions of O. XXI, 
T. 89, are by way of indulgence to the judg- 
ment-debtor, andthey should therefore, be 
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strictly complied with, and the question 
that we have got to decide is whether “this 
sum coupled with the prior sum of Rs. 5,000 
deposited at an earlier date js sufficient 
under the provisions of the above order for 
the setting aside of the sale. A subsidiary 
question also arises whether the sum of 
Rs. 5,000 canat all be taken into account. 
It is conceded by the learned Counsel for 
the appellant thatif the earlier sum of 
Rs. 5,000 is taken into account. the deposit is 
full, It is however argued on his behalf that 
the aforesaid sum should not be taken into 
consideration inasmuch as that sum had not 
been received by the decree-holder. In 
support of his contention he has cited the case 
of Totaram Chunilal v. Chhotu Motiramshet, 
(1). The judgment’ in that casedoes not 
state the facts butit simply follows an 
earlier decision reported as Trimbak 
Narayan v. Ramchandra Narsingrao (2). 
The facts of that case were that two pro- 
perties were sold in different lots and the 
judgment-debtor applied to have the sale of 
one item of property set aside and he wanted 
to have the sale proceeds of the other lot to 
be taken into account along with the deposit 
that he actually made for setting aside the 
sale of the property for which he had applied, 
and it was held by the learned Judges that 
this could not be done inasmuch as mere 
payment of sale proceeds into court was.not 
a sufficient compliance with the require- 
ments of s. 310-A, Civil Procedure Code. It 
is true that towards the end of their judg- 
ment they say that: 

“what the section contemplates is evidently an 


actual receipt by the decree-holder,. and we think that 
nothing less than that will satisfy its requirements,” 
but in an earlier portion they say: 

“It cannot be said that the decree-holder has received 
the sale proceeds of the munjari property when in 
point of fact they have only been paid into court, and 
the decree-holder may never receive them at all, 
because the purchaser may become entitled to receive 
the money back under 'the provisions of s 315.” 

It is thus clear that the learned Judges 
based their decision on the ground that the 
sale proceeds in court may not become 
available to the decree-holder if the sale was 
ultimately setaside. The learned Counsel 
for the appellant also relies on the case of 
M. Karunakara Menon v.M. Krishna Menon 
(3). The facts of that case were different 
and it was held therein that a judgment- 
debtor who applies under O.XXI, r. 89 
cannot take credit forany amount paid bya 


(1) 73 Ind. Cas, 454; A IR 1923. Bom. 299; 25 Bom. 
LR 446. . 
(2) 23 B 723: 1 Bom. L R 215. 


(3) 27 Ind, Oas. 952; 39 M 429; 2L W 196; 28M L 
J 262. l 
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co-judgment-debtor who has not joined him 
in the application. At p. 431* their Lord- 
ships say: a 

“If the moneys had heen deposited by the applicants 
themselves, such moneys can be taken to supplement 
the deposit actually made at the time of the application 
to.set aside the sale" + i 

It is clear therefore that a distinction has 
been drawn in that case between “actual 
receipt” and “deposit’ in court, We are of 
the opinion tnat when money has been 
deposited in court and that money isavail- 
able to the decree-holder without any 
obstacle of law, then that deposit amounts to 
receipt by the decree-holder, In the case of 
Kripa Nath Pal v. Ram Lakshmi Dasya 
(4) Amir Ali, J., says: 

“Atat present advised I am of opinioa that the word 
‘received’ in s. 310-A oughtto be construed to mean 
sums of money either actually received by the 
decree-holder or which he is in a position to credit to 
his account.” 

Weare in perfect’ agreement with this 
view of the law. Another point taken by 
the appellant is that he is entitledtoa sum 
equal to 5aper cent, of the purchase money. 
The court below repelled this contention of the 
decree-holder onthe ground that he being 
the auction-purchaser, is not entitled. to the 
5percent. Itis well settled that if the decree- 
holder be the purchaser he is entitled to the 
5 per cent. on the purchase money, vide the 
Full Bench case of Chundi Charan v, Bankey 
Behari Lal (5) and indeed it was conceded 
before us that the judgment of the court 
below on that point was wrong. The result 
is that we allow this appeal to this extent 
that we hold that the decree-holder is entitled 
to obtain from the amount deposited: in 
court a sum equal tod percent. of the pur- 
chase money also. As the amount deposited 
together with the Rs. 5,000 tendered on an 
earlier date is sufficient tomeet every claim, 
the sale will be set aside. The parties will 
pay and receive costs in proportion to failure 
and success. We do not allow any interest 
to the appellant on the 5 per cent. hecause that: 
money has alwaysremained in depositin 
court to the credit of the decree-holder. The 
judgment-debtor and the mortgagee are 
entitled to withdr&w any surplus after the 
above calculation. os 

N. Order accordingly. 

(4)1 0 W N°703 on 
_(5) 26 0 419; 3 OWN 23 

.*Page of 39 M—| Ed | 
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| LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 1820 
of 1932. 
March 30, 3933. 
Tek CHAND, J. 
BODHE SHAH —OREDITOR—APPELLANT 
Versus ; 
Sardar SARMUKH SINGH, OFFICIAL 
RECEIVER, GUJRANWALA— 

s RESPONDENT. 

Provincial Insolvency Act (V of 1920), s.54— 
Fraudulent preference—Insolvents assigning all 
their valuable movable assets to relation—Transaction, 
af to be annulled, 

Where the insolvents assigned a promissory note 
to a relation of theirs,three days before filing an ap- 
plication for adjudication, in liquidation ofa debt 
alleged to be due tohim,and it was proved in 
proceedings. under 3.5}, Provincial Insolvency Act, 
for annulment of the transaction at the instance of 
the Official Receiver that the assignee did not make 
any demands onthe debtcrs for payment while 
some of the other creditors were executing decrees 
against them and others making pressing demands 
by letters and telegrams, and it also appeared that 
the assignment consisted of the only valuable move- 
able assets of the insolvents: 

Jleld, that it was clear that the transaction was 
not entered into in good faith and that the domi- 
nant intention ofjthe debtors was to give the assignee 
fraudulent preference over the other creditors, and 
that the Official Receiver bad fully discharged the 
onus which lay on him, and that the transaction 
should properly be annulled oh 

Miscellaneous First Civil Appeal from 
theorder of the District Judge, Gujranwala, 
dated July 16, 1932. 


Mr. Shamair Chand, for the Appellant. 

Mr..Fakir Chand, for the Respondent. 

Judgment.—Two brothers Munshi Lal 
and Chuni Lal carried on business at 
Gujranwala. On July 2, 1928, one of 
their creditors, named Ladha Ram, applied 
that Munshi Lal and Chuni Lal he adjudi- 
cated insolvent. The application was 
granted and the adjudication order passed 
on November 16, 1928. 


Three days before the filing of the appli- 
catión, i.e, on June 30, 1928, the deb- 


torshad assigned to Bodhe Shah, who is a’ 


maternal cousin of theirs, a promissory 
note for Rs. 1,767-3-6 and given him piece 
goods worth Rs. 230 in liquidation of a debt 
alleged to be' due by the debtors to Bodhe 
Shah. The Official Receiver has applied 
under s. 54 ofthe Proyincial Inselvency Act 
efor theannulment of the transaction on the 
ground that the debtors had given fraudu- 
lent preference to Bodhe Shah. The learn- 
ed District Judge has granted the applica- 
cation and annulled the transaction, 
Bodhe Shah appeals. . 
It has been found by the learned District 
Judge that on the date of the transaction 
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the debtors were unable to pay their debts, 
This finding has not been challenged by 
Counsel for the appellant, as fdeed it 
could not be, in view of the fact that an 
application for their adjudication as insol- 
vents was made only three days later. It is 
also established that payment to the appel- 
lant was made voluntarily. There is no 
allegation, much less proof, that Bodhe 
Shah had made any demands on the 
debtors or that pressure of any kind had 
been applied by him, or any one else on 
his behalf, on or about the date of the 
assignment of the. promissory note and the 
delivery of the piece goods to him. There 
is no reason why the debtors should have 
paid him in preference to Ladha Ram 
(P. W.No. 1), Kanshi Ram (P. W. No. 2), 
Mangal Singh (P. W. No. 3) and other 
creditors some of whom were executing 
their decrees against him at the time, while 
others were making pressing demands by 
means of telegrams and letters. It also 
appears from the evidence thet the pro- 
missory note for Rs. 1,767-3-6 and the 
piece goods in question were practically 
the only valuable movable assets of the 
insolvents, the appellant was able to sell 
the promissory note for Rs. 1,400 shortly 
after the assignment. 

It is clear from these facts that tne 
transaction was not entered into in good 
faith and that the dominant intention of 
the debtors was to give to the appellant 
fraudulent preference over the other credi- 
tors. As stated already, Bodhe Shah isa 
cousin of the insolvents and it cannot be 
pretended that he was ignorant of ihe 
real state of their affairs. In my opinion 
the Official Receiver hasfully discharged 
the onus which lay on him and the learned 
District Judge was right in annulling the 
transaction under s. 54° of the Provincial 
Insolvency Act. 

The appeal is without force and is dis~, 
missed with costs. 

N. Appeal dismissed. | 





_ CALCUTTA HIGH COURT. 

Civil Appeal No. 1142 of 1932. 
August 4, 1933. 
Lort-WILLiams AND MONAR, JJ. 
AKSHAY KUMAR MAITI AND OTHERS— 

APPELLANTS 
versus 
EMPEROR —RESPONDENT. 
Penal Code (Act XLV of 1860), s. 498—Criminal Pro- 
dure Code (Act V of 1898), ss. 199, 587—Complaint by 
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person other than husband of girl—Absence of leave of 
court—Jurisdiction of court to entertain complaént— 
Trreqularigy, if cured —Proof of marriage, necessity 
of—Presuhption as to accused's knowledge that girl 
was married, whether sufficient. z 

Section 199, Oriminal Procedure Code, was provided 
in order to discourage prosecutions under s. 4f8, 
Penal Code,unless the husband (or in his absence 
someone on his behalf) feels himself to be injured 
sufficiently to induce him to institute proceedings. 
Inthe absence of evidence toshow that leave was 
obtained from court under e. 199 allowing some one 
else to make a complaint under s. 418, in the absence 
of the girl's husband, the court has no jurisdiction 
to try the case. The irregularity cannot be cured by 
s. 537, Criminal Procedure Code, 

In a case under s. 498, there must be proof that the 
marriage of the girl had been celebrated strictly in 
accordance with the requirements of custom and law 
applicable to the parties. Mere;presumption that the 
accused must have known that the woman was mar- 
ried without proof of such knowledge is not enough. 
Batiram Keot v. Bhandaram Keot\3), and Danesh 
Sheikh v. Tafir Mondal (4), relied on. A 

Mr. Dinesh Chandra Roy, for the Appel- 
lants. 

Mr. D. N. Bhuttacharya, for the Respon- 


dent. 


.Lort-Williams, J.—On June 10, in 
the early hours of the morning, two girls Jaba 
aged 16 or17 and Charu aged 18 or 19 the 
sister and cousin respectively of the com- 
plainant Mihi Lal, and under his care -on 
behalf of their husbands are alleged to have 
been abducted by the accused. Sova is a 
sister of Bepin, and mistress of one Nogen. 
Akshay is a fellow-worker of Nogen, Bepin 
was priest inthe households of both girls’ 
. parentsand officiated at their marriages. 
Sova induced the girls to leave home on 
the pretext of taking themona pilgrimage 
to the Ganges. Later they were joined by 
Bepin, Akshay and anoiher. Eventually 
they reached Calcutta, and from there 
Akshay took them by train to Khardah, 
and lodged them with a prostitute named 
Suro Bala. Then Akshay went away for 3 
or 4 days, and returned with Bepin, and 
each girl was ravished by one of the two 
accused and deprived of their ornaments. 
They complained to Suro Bala about the 
loss and sheinformed one Kali Pado Babu, 
who got the ornaments back from Akshay> 
wrote to their parents, and eventually took 
them home. 


On June 30, with the consent of their 
husbands, Mihi Lal lodged a complaint 
in court. The 3 accused were tried bythe 
Additional Sessions Judge of Howrah and a 
Jury who convicted them of offences under 
s. 498, Indian Penal Code, with respect to 
each of the girls, and they were sentenced 
each to one year’s imprisonment for each 
offence to run concurrently. All of them 
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427 under which sections also they had 
been charged. 

The defence was that neither of the girls 
was married, that the accused had nothing 
todo with the alleged incident, that they 
had been implicated falsely after long delay 
as a result of a conspiracy against Nogen, 
thatthe girls were not soundin morals, had 
eloped with some one, and came home be- 
cause they got disgusted with the life when 
they began to be molested by goondas. 

The complainant explained the delay 
from June 10 to 30, in lodging the com- 
plaint by saying that he was advised not to 
doso until the girls had been recovered, 
and thathe had to consult their husbands 
first. - 

“The evidence cannot be called satisfac-. 
tory, and the Judge does not appearto have 
been impressed with the veracity of the. 
witnesses. : 

The girls said that they opened their 
room door at night because they thought 
that Bepin wanted them for some bona fide 
purpose. They said that they cried out 
when they were being ravished, but Suro 
Bala didnot hear any cries, and they never. 
attempted to rouse her. They never com- 
plained to her about their ravishment, but 
only about the loss of their ornaments, 
Though these were taken forcibly no marks 
were left oneither ofthe girls, It was only 
after they got back some of the ornaments 
that they first expressed a desire to go home. 
Neither of their husbands seem to have 
takenany active steps for their recovery. 
The only evidence of inducement by 
deceitful means was the girls’ evidence as 
against the accused Sova. j À 

The evidence about the age òf the girls 
was not satisfactory. The Judge seems to 
have been satisfied that Charu at any rate 
was over 19. 

Three points have been raised on appeal: 
that the charges under s. 493 were added 
by the Sessions Judge, contrary to the deci- 
sion in Abdul Aziz Shah v. Emperor (1), 
that no leave was obtained from the court 
under s. 199, Criminal Procedure Code, 
allowing Mihi Lalto make the complaints in 
the absence,of the girls’ husbands; without 


such leave, he could not make the complaints. 


and without such complaints the court had 
no jurisdiction; that there was no evidence 
that éither of the girls was legally mar- 
ried. 
(1) 134 Ind Casg 314; 530 L J 346; 32 Or L J 1133 
Pa ae Cal 524; (1931) Or Oas 676; Ind Rul (1931) 
a. 1 
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“These objections appear to be sound,and 
cannot be regarded merely as irregularities 
which can be cured by s. 537, Criminal Pro- 
cedure Code. There is nothing in the 
record to show that leave was either asked 
for or granted, or that the requirements of 
8. 199 were ever present to the Magistrate’s 
mind. This distinguishes the present case 
from Girdhari Lal v. Emperor (2), where it 
was clear that the Magistrate had con- 
sidered the point, but had omitted to 
record any formal sanction. 

Moreover both husbands were available, 
and ought to have made the complaints 
themselves, if they desired to doso. I am 
not satisfied with the explanation that they 
thought that Mihi Lal ought to make the 
complaints, because the girls were in his 
custody at the time of the alleged abduc- 
tion, though not at the time when the com- 
plaints were made. As already stated both 
husbands seem to have been surprisingly 
lukewarm and uninterested in the proceed- 
ings. Section 199 was provided in order to 
discourage prosecutions under s. 498, unless 
the husband (or, in his absence some one 
on his behalf) feels himself to be injured 
sufficiently to induce him to institute pro- 
ceedings, 

The only evidence of marriage consisted 

‘of the statements of the girls and their 
husbands‘and Mihi Lal that they were maz 

‘ried. -Asto the knowledge of the accused, 
Bepin was said to have officiated as priest, 
Sova was said to be his sister and visiled 
the ‘girls’ parents’ houses. Akshay had no 
direct concern with the girls’ parents’ fami- 
lies. Hewas said to have been a worker in 
Sova’s brother's mill. 

The evidence was not, in my opinion, 
sufficient to justify a conviction, and the 
Judge ought to have pointed out this much 
more clearly to the Jury. Mere presump- 
tion thatthe accused must haveknown that 
.the woman was married without proof of 


knowledge is not enough: Batiram 
Keot v. Bhandaram Keot 22 Cr. 
L.. J. 412 (8). The evidence ‘about 


marriage was proof only of the factum. 
There was no proof that the marriages had 
been celebrated strictly in accordance with 
the requirements of custom ance law appli- 
e cable to the parties. This is not sufficient 
incases under ss. 497 and 498, where the 
validity of the marriage is 
Danesh Sheikh v. Tafir Mondal (4), For 


a 93 Ind Oas 78; 27 Or L J 414; AIR 1926 Sind 


(3) 61 Ind Oas 652; 28 Cr L J 412, 
4)70 WN 143. 
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all these reasons this appeal must be allow- 
ed, 4nd the convictions and sentences set 
aside and the accused acquitted &nd dis- 
‘charged. . 
McNair, J.—I agree. 
Ne Petition allowed, 


MADRAS HIGH COURT. ; 
Appeal against Appellate Order No. 60 
of 1929 | 
and 5 
Civil Revision Petition No. 591 of 1929, 
December 12, 1932. 


URN, J. 
RAMASWAMI NAYAKAR AND OTHERS — 
—APPSLLANTS 
versus 
VENKATASAMI NAICKER AND OTAERS— 


CREDITORS —RESEONDENTS, 

Provincial Insolvency Act (V of 1920), as. 58, 84, 75° 
~—Order declaring transfer void—Second appeal--~ 
Revision-—-Scape of revisional jurisdiction— Mortgage 
made partly for fresh consideration and in pur- 
suang: of vague promise to execute mortgage—Vali- 

ity. ` 

No second appeal lies against an appellate order 
declaring an alienation by a debtor void as against - 
the Official Receiver under ss. 53 and £4 of the 
Provincial Insolvensy Act. Alagirisubba Naik v. 
Official Receiver of Tinnevelly (l), referred to. 

Ta revision under 8.75 of the Provincial Incol- 
vency Act itis only necessary to ascertain whether: 
the decision of the District Judge isin accordance 
with law ; 

There isno rule of law that if an alienation was 
made ia order to secure not only past debts but 
also fresh loans made at the time of the alienation, 
the alienation cannot be avoided as a fraudulent 
preference. Official Receiver of Madras v. T. B 
Mehta & Sons (2), explained. 

Where the debtor had merely made a vague 
promise to execute a mortgage and had not offered 
anything definite as security and subsequently - 
executed a mortgage of practically the whole of hia 
estate without providing for his other creditors : 

Held, thatthe mortgage could not betreated as a 
transfer in pursuance of a prior agreement and was 
a fraudulent preference. Ex parte Hodgkin; In re 
Softley (3), distinguished. 

Appeal against an order of the District 
Court, Tinnevelly, dated September 29, . 
1928 and made in Civil Miscellaneous 
Appeal No. 4 of 1927 preferred against the 
order of the Court of the Subordinate 
Judge, Tuticorin, dated September 30, 
1926 and made in O. P. No. 30 of 1930. 

Petition presented under s. 75 (1), Proviso 
of Act V of 1920 to the High Court to re- 
vise the said order of the District Court, 
Tinnevelly dated September 29, 1928 in C. 
M. A. No. 4 of 1927. 


Mr. S. Varadachariar, for the Petitioners. — 
Mr, T. M. Krishnaswami Ayyar, for the 
Respondents. 
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Judgment.—The Subordinate Judge of 
Tuticorin dismissed an application by the 
Official Igceiver of Tinnevelly to set aside 
an alienation under ss. 53 and 54 of the 
Provincial Insolvency Act. In appeal the 
District Judge of Tinnevelly reversed the 
decision of the Subordinate Judge and 
declared the alienation. void as against the 
Official Receiver under both seczions, ss. 
53 and 54 of the Act. 

No Second Appeal liesin such a case (vide 
Alagirisubba Naik v. Oficial Receiver of 
Tinneveily (1) and therefore the CO. M. S. A. 
No. 60 of 1929 must be dismissed. 

Criminal Revision Petition No. 591 of 
1929 is said to be based upon the same 
grounds as ©. M. B. A. No. 60 of 1929 
though it is obvious that the considerations 
which arise in revision are not the same 
as those which arise in a second appeal. 
In revision under s. 75 of the Provincial 
Insolvency Act it is only necessary to as- 
certain whether the decision of the learned 
District Judge is in accordance with law. 
As to this it can be said at once that 
considered simply asatechnical matter, 
the order of the learned District Judge is 
strictly according tolaw. The alienation 
attacked is a simple mortgage executed on 
June 29, 1923 by certain persons who 
were adjudicated insolvents on a creditor's 
petition presented on September 6, 1923, 
the mortgage wasin favour of three per- 
sons io whom the insolvents are heavily 
indebted. The learned District Judge has 
recorded findings that the mortgage was 
not fully supported by consideration, and 
that the alieneesdid not actin good faith 
when. they took the transfer. He has 
also found that the insolvents in executing 
the mortgage acted with a view to prefer 
the mortgagees over their other creditors: 
On these findingsthe mortgage is voidable 
under both the sections, 58 and 54 of the Pro- 
vincial Insolvency Act and the order of the 
learned District Judge is the only order 
which according to lawhe could pass. 

Mr. S. Varadachariar for the petitioners, 
the morgagees, contends, however, that the 
finding of the learned District Judge is 
vitiated by serious mistakes of fact, by a 
wrong view as to onus of proof in a ques- 
tion under s. 54 and by a wrong view as 
to law governing an ‘alienation made in 
favour of creditors when the alienation 
is accompanied by afresh loan. He con- 
tends also that since the mortgage in 


(1) 132 Ind. Cas 641; 61M L J 820; Ind. Rul. 
Milos 673; 34L W 105; AIR 1931 Mad. 745; 
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question was executed by the insolventsin 
pursuance of an agreement entered into 
more than three months before the insa- 
vency petition was, presented, the transac- 
tion cannot be avoided under s. 54. 

I am not satisfied that the learned 
District Judge made any mistake of fact 
of so serious a nature as tovitiate his con- 
clusions. The most serious mistake alleged 
is that the learned District Judge wenton 
treating the parinership between'the insol- 
vent Venkatasami and his brother-in-law 
Ayyappa asif it were still subsisting in 
1923 whereas in fact it had been dissolved 
in 1921. Butas Mr. T. M. Krishnaswam 
Ayyar points out the evidence as to the 
dissolution of partnership is extremely vague 
and unsatisfactory. No deed of dissolution 
was produced, no accounts were so produced 
to show what liabilities each incurred and 
what assets each took over. On the other 
hand, it was proved that both together 
borrowed Rs, 10,000 gfrom a banker in Madura 
in April 1923, and in January, 1923, Venka- 
tasami and Ayyappa jointly borrowed 
Rs. 10,000'from the Imperial Bank at Tuti- 
corin,geach endorsing a pro-note for Rs. 5,000 
executed by the other (Vide Exs. E and E-1). 
In thesettlement of debts which took place 
after the execution of the mortgage in ques- 
tion it is alleged that Ayyappa took over 
Venkataswami's share in the debt due to 
the Madura Bank, while Venkatasami 
took over Ayyappa’s share in the debts due 
to the Imperial Bank. The learned District 
Judge emphasised the fact that Ayyappa 
though available did not go into the witness 
box to explain these and other transactions 
nor did he produce his accounts. In these 
circumstances I cannot see that the 
learned District Judge made any serious 
error in omitting to refer to the alleged 
dissolution of partnership between Venkata- 
swamiand Ayyappa. The whole matter is 
left extremely obscure. Other mistakes at- 
tributed to the learned District Judge are of 
very minor importance. 

The contention that the learned District 
Judge held a wreng view as to the onus of 
proof is based on para. 13 of the judgment 
where the learned District Judge observes 
as follows :—— 

“These facts combined with the fact that the ingol- 
vents had practically noother tangible assets than 
the property. hypothecated and ‘that they fowed 
Rs. 37,000 in addition to the debts the discharge of 
which is provided for in the mortgage made it 


incumbent onthe mortgagees to satisfy the court 
that themortgage wasa bona fide transaction." 


I donot think this indicates a` wrong 
view as to onus, It only indicates that 
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in the opinion of the learned District Judge 
the onus which lay initially on the Official 
Receiver had been shifted to the mortgagees. 

It is contended, relying upon the case of 
Official Assignee of Madras v. T. B. Mehta 
& Sons (2) that since the alienation was 
made inorder to secure not only past 
debts but also fresh loans made atthe time 
of the alienation, the alienation cannot be 
avoided as.a fraudulent preference. The 
decision relied upon: Official Assignee of 
Madras v. T. B. Mehta & Sons (2) does not 
lay down any such proposition. It was 
found in that case that there was no trans- 
fer'of all or substantially all of the debtor's 
properties and that there was no view to 
prefer ‘one creditor over others. In _ the 
present case the transfer was of practical- 
ly the whole of the debtors’ properties and 
the learned District Judge has found that 
there was a view to prefer the mortgagees 
over the other creditors. 

Mr. Varadachariar relies on Hx parte 
Hodgkin; In re Softely (3) for hissproposition 
that the mortgage having been executed 
in pursuance of a prior agreement cannot 
be avoided asa fraudulent preference. The 
prior agreement is the Yadast, Ex. J. 
said to have been executed on April 2, 
1923. I cannot see any similarity between 
Ex. J and the undertaking referred to in 
the English case/quoted nor between the 
general circumstances of that case and this. 
In Ex.J the debtor did not offer anything 
definite as security. They merely made a 
vague promiseto execute a mortgage but 
what they would offer as security they did 
not state. Moreover, the decision of Sir 
James Bacon, C.J., in the case quoted begins 
with these words :— 

“This is acase which, as I conceive, must come 
under the 92nd section of the Bankruptcy Act and 
not under the 2nd sub-section of the 6th section. I 
think the. transaction in question cannot under any 
circumstances, be treated as an act of bankruptcy. 
It was not a transfer of the whole of the debtor's 
estate, and no single fact has been stated, no argu- 
ment has been addressed to me which would induce 
me to say that it wasa fraudulent transfer of a part 
of the debtor's estate.” 5 : F 

In the case I am now dealing with the 
transfer was an act of bankruptcy. It was 
a transfer of practically the whole of the 
debtors’ estate and there are many facts 
‘which haveinduced the learned District 
Judge to say that it was a fraudulent trans- 
fer. Here isa case of simple morgage 
executed by the insolvents in favour of a 

(2) 49 Ind Cas. 968; 42 M510; AIR 1919 Mad. 
333; 36 M LJ 190; 25 M L T 265; (1919) M W 


B 
mi (1877) £0 Eq. 746; 44 L JK B 107; 24 W R68; 
33L T 62, 
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relative (respondent No. 3)and his two 
sons-in-law respondents Nos. 1 end 2. Except 
@ quite negligible fraction zae wle of the 
debtors’ properly is mortgaged for’ 
Rs. 46,500. Debts due to others to the 
extent of Rs. 37,000 are left unprovided for. 
A loan of Rs 16,000 is made or purports to be 
made, to the insolvent Venkitaswami at a 
time when his business had actually come 
to a standstill. Terms forrepayment, which 
the learned Subordinate Judge called 
“easy terms” but which were really quite 
impossible terms were arranged. There are 
ample materials to support the finding of 
the learned District Judge regarding the 
lack of consideration, want of good faith 
and a view to prefer. I find no ground: 
for interfering with the findings of the’ 
learned District Judgein revision and dis- 
miss this petition with costs. 

The lst respondent will recover also the 
costs of printing chargesin O.M. S. A. 
No. 60 of 1929, 


ASN, Appeal & Petition dismissed. 
MADRAS HIGH COURT. 
FULL BENCH. 
Criminal Revision Petitions Nos. 15 and 16 
of 1933. 
May 11, 1933 


Bras ey, ©. J., BARDSWELL AND BURN, JJ. 
V. K. RATHNAVELU AND OTHERS — 
ACOOSED —PETITIONERS 
CETSUS 
K. S. IYER, ASSISTANT BRANCH 
MANAGER, Tue MUTUAL INDEMNITY 

AND FINANCE CORPORATION, LiD, 

MADRAS—COMPLAINANT— OPPONENT. l 

Criminal Procedure Code (Act V of 1898), ss 403, 

531—Acquittal by court without territorial jurisdic», 
tion—Fresh complaint before court having jurisdic- 
tion, whether barred—S. 581, applicability of. 
. Two persons were brought to trial before the 
Sub-Divisional Magistrate of Vellore. It was con-. 
tended that he had no territorial jurisdiction to try, 
the case, but he decided he had and acquitted the- 
accused. On revision the High Court held thatthe 
Magistrate had no jurisdiction, and dismissed the 
revision petition. Fresh complaints were filed on 
the same facts before the Ohief Presidency Magis-' 
trate, Madras. The accused pleaded that fresh trial’ 
was barred under s 403, Oriminal Procedure 
Code: 

Held, that in view of the provisions of s. 531, 
Criminal Procedure Oode, even the High Oourt 
could not have set aside the order of the Magistrats 
on the ground of mere want of territorial jurisdic-. 
tion, and, therefore, the Presidency Magistrate could 
not ignorethe order of acquittal passed hy the. 
Sub-Divisional Magistrate and the complaints to 
the Ohief Presidency Magistrate were barred under 
s. 403, Criminal Procedure Code. Emperor v. 
Doraiswamy Mudali (2), approved, Shankar Tulsiram 
v. Kundlik, Anyaba fd not followed, i 


1953- | 

Petition under ss. 435 and 439 of the 
Code of .Criminal Procedure, 1898, prayfng 
the High Qourt to revise the order of the 
Chief Presidency Magistrate of jhe Cours 
of the Presidency Magistrate, Egmore, dated 
November 7, 1932 and passed in O. O. Nos. 
30672 and 30873 of 1931. 

Messrs. K S. Jayarama Ayyar and G. 
Gopalaswami, for the Petitioners. 

The Crown Prosecutor, Madras, for the 
Crown. 

Judgment.—Two persons were charged 
for cheating (s. 420 Indian Penal Code) in 
two cases and were tried by the Sub- 
Divisional Magistrate of Vellore. There 
was a dispute before the Magistrate on the 
question whether he had jurisdiction to 
try the case. The accused persons contend- 
ed that he had not, and that the cases 
ought to be tried in Madras. The com- 
plainant contended that he had, and the 
jearned Sub-Divisional Magistrate held that 
he had jurisdiction, proceeded’ with the 
trial, and acquitted both the accused. 

The complainant filed revision petitions 
in this court against the orders of acquittal. 
Lakshmana Rao, J., dismissed the revision 
petitions, observing that the lower Court, 
4. e., the Sub-Divisional Magistrate, Vellore, 
“had clearly no jurisdiction to try the case” 
and that “all his remarks relating to the 


merits of the case must be regarded as 


mere obiter dicta.” — 

Then the complainant filed fresh com- 
plaints before the OCheif Presidency 
Magistrate on the same facts. The Chief 
Presidency Magistrate dismissed the com- 
plaints on December 17, 1931, accepting the 
plea of the accused, that they had already 
been tried and acquitted, and that a peti- 
tion to revise the orders of acquittal had 
been dismissed. : h 

Then the complainant came to this court 
with revision petitions against the orders of 
the Chief Presidency Magistrate dismissing 
his complaints. Those cases (Criminal Revi- 
sion Cases Nos. 461 and 462 of 1932) were 
laid by direction of Ramesam, J., before 
a Bench and were disposed of by Jackson 
and Mockett, JJ. The order was pronounc- 
ed by Jackson, J., and is to this effect: > _ 

“An accused person can only plead ‘autrefois 
acquit’ under 8, 4030f the Code of Criminal Proce- 
dure if the acquittal setup is by a court of com- 
petent jurisdiction. A court without territorial 
jurisdiction is not a court of competent jurisdiction.” 

“That is laid down in Shankar Tulsiram v. 
Kundlik Anyaba (1) and it is difficult to see how 
it could be held otherwise. 

“Noone is applying to have the order of acquittal 

(1) 113 Ind. Cas. 70; 53 B 69; 30 Bom, LR 1435) 
AIR 1928 Bom. 530; 30 Or. L J 54, 
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set aside under s 531, and there isno need to 


consider that section. _ 

Whether or not there was territorial jurisdiction 
is a matter that has not been decided after hear- 
ing both parties and*the Chief Presidency Magis- 
trate can decide that fact. His order is set asiaue 
and he is directed to proceed.” 


Thereupon the Chief Presidency Magist- 
rate appears to have taken some further 
evidence and decided that the Vellore 
Magistrate had no territorial jurisdiction. 
He therefore ordered the Third Presidency 
Magistrate to dispose of both the cases 
according to law. 

From these orders the present revision 
petitions have been brought. 

It is clear that the attention of Jackson 
and Mockett, JJ., was not drawn to the 
case of Emperor v, Doraiswamy Mudali (2) 
in which a Bench of this court took a different 
view from that of the Bombay High Court 
in Shankar Tulsiram v. Kundlik Anyaba (1). 
Section 531, Criminal Procedure Code is 
strictly applicable to the facts of these 

_ cases. The only defect in the jurisdiction 
of the Vellore Sub-Divisional Magistrate 
which is alleged, is a want of territorial 
jurisdiction. Section 531, Criminal Proce- 
dure Code, says that no finding of a Criminal 
Court shall bs set aside merely because 
the trial was held in a wrong area, It 
follows that the judgments of acquittal 
passed by the Sub-Divisional Magistrate, - 
Vellore, could not have been set aside on 
the ground of want of territorial jurisdic- 
tion, even by this court (since there 
is no suggestion that any failure of 
justice has occurred by reason of the 
trial having been held in Vellore rather 
than in Madras). A fortiori it follows 
that those judgments cannot be ignored by 
the Presidency Magistrates of Madras who 
are not tribunals superior to the Sub-Divisio- 
nal Magistrate, Vellore. | 

__ We therefore, hold that the complaints to 
the Jearned Chief Presidency Magistrate 
in these cases were barred by s. 403, 
Criminal Procedure Code. Weset aside his. 
order directing the Third Piesidency 
Magistrate to disp@se of them according to 
law and werestore his order of December ` 
17, 1931, dismissing both complaints. . i 

O AN Order set aside, 


e 
(2) 30 M94. 
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ALLAHABAD HIGH COURT. 
Criminal Appeal No. 612 of 1932, 
October 14, 1932. 

BANERJI, J. 

KINDER SINGH AND OTHERS - ÅCOUSED — 
APPELLANTS 


VETSUS 
EMPEROR - Opposite Party. 

Penal Code (Act XLV of 1860), s. 806—Widow 
burning herself on husband's funeral pyre—~Accused 
desiring the widow to become sati—Abetment of 
suicide, if committed. 

Where a widow burat herself on the funeral pyre 
of her husband on his death, and it was indicated 
by the evidence that the accused desired that the 
woman should become a sati and arranged for 
cremation of the dead body in the village itself and 
not at the usual cremation ground which was far 
away, and that several villagers had assembled to 
see the sati and the first accused was the head of the 
deceased's family and the others his relations : 

Held, that the offence of abetment of suicide 
under “s. 306, Penal Code, was committed by the 
accused. Emperor v. Ram Dayal (1', referred 
to. “ae 
Criminal Appeal from an order of the 
Second Additional Sessions Judge,Cawnpore, 
dated June 6, 1932. 

Mr, L. M. Roy, for the Appellants. 

The Government Pleader, for the Crown, 

Judgment.—This is an appeal by three 
persons who have been convicted by the 
Sessions Judge of Cawnpore under s. 306, 


- Indian Penal Code and sentenced to three 


years’ rigorous imprisonment. 

‘In village Kudauli in the district of 
Cawnpore lived one Bhure Singh Thakur. 
He died onthe night of January 12, 1932. 
The charge against the accused is that 
they abetted the suicide of the widow of 
Bhure Singh by helping her in immolating 
herself by buringon her husband’s funeral 
pyre. The accused Kinder Singh was the 
head of the family and the two other ap- 
pellants are the relations of the deceased. 
The facts are undoubted that the widow of 
Bhure Singh burnt herself on the funeral 
pyre of Bhure Singh at about 2 in the 
afternoon in village Kudauli. 
for the prosecution makes it abundantly 
clear. The only question is whether ap- 
pellants did anything o omitted to do 
anything by reason of which they could be 
convicted of the offence under s. 306, Indian 
Penal Code. 

It is undoubtedly true that the Mukhya 
“of the village, Gulzar Singh, went to the 
Police Station and made a report that the 
widow of Bhure Singh Thakur was about 
to burn herself on the funeral pyre of her 
husband and that the brothers of Bhure 
Singh were trying to induce her notto do 
so, After an examination of the evidence 
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The evidence ` 


|| 
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for -the defence and the prosecution it is 
clegar tome that a large body of men had 
collected together in this village rom the 
adjoining villages and that if Bhure Singh’s 
dead body would have been taken to the 
usual cremation ground seven miles away 
the poor widow of Bhure Singh might have 
been alive. But it appears that the 
villagers decided that the funeral pyre was 
to be laid in the village; and it is in- 
conceivable to me that the large body of 
men that had collected, if they had wished, 
could not have prevented the widow from 
committing suicide. Be that as it may, 
the evidence in the case indicates that 
Kinder Singh was the leader of the party 
that desired the woman to 


become . 


sati, and although they may have ostensib- . 
ly pretended that they were preventing the , 
widow from burning herself, it appears to , 


me that everyone of them desired that the 


woman should become a sati and thus get _ 
merit after death. The evidence which | 
has been believed by the learned Sessions , 


Judge proves that Kinder Singh was the 
person who really was responsible as the 


head of the family for the womat com- | 


mitting suicide. One of the most curious 


things about the case is that the suggestion , 
for the defence is that the funeral pyre. - 


practically automatically got lit which, to 
my mind, is an absurd statement. 


It is | 


stated that the son of the deceased set fire | 


to the funeral pyre at one or two places but 
the pyre did not catch fire, but as soon as 
the woman came and sat down and shouted 


“Satnam” suddenly the fire blazed up and | 


destroyed her. 
The learned Government Pleader has 


brought to my notice the case of Emperor , 
v. Ram Dayal (1) in which all the cases on , 
the subject have been referred to and I , 


- agree with everything thatis said in that 


case, 


been rightly convicted. The sentence is 


by no means severe. 


Iam satisfied thatthe appellants have l 


I see no necessity of , 


a fine being inflicted and I set aside the | 


sentence of fine. 
refunded. 


The fine, if paid, will be. 


The appellants must surrender to their | 


bail and serve out the rest of their sen- 


tence. 


N.-A. Order accordingly. 


(1) 21 Ind. Oas. 682; 36 A 26; 1l A L J 997; 14 Cr. - 
L J 634. à 
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GALCUTTA HIGH COURT. |, 
SPECIALBENCH. ~ 


In the matter of Newspaper “Advance” - 
July 14, 1933. 
C. C. Grosz, Acte. C. J., MUKERJI AND 
PAaNOKRIDGE, JJ. ae 
In the matter of BROJENDRA NATE . 
GUPTA, EDITOR, PRINTER 

axp-PUBLISHER orf THE f 

“ADVANCE” AND ANOTHER —PETITIONERS . 
Press Emergency Powers Act (XXIII of 1981), 08 
amended by Criminal Law Amendment Act (XXII 
of 1982), ss. b (11, 16, cle. (@) (f}—Publication of news 
item— Opinion of a person about whose standing in the 
country and influence no evidence is adduced —Whe- 
ther hit by cl (f) of s 16-Words in newspaper— 
How-to be construed —Effect of the words should be con- 
sidered and not merely the meaning of the words. : 
‘A newspaper published as a news item, transmitted 
bya .news agency, that in the opinion of a certain 
person-M the suspension of the Givil Disobedience 
Movement amounted to an acknowledgment of defeat 
and thatsuch acknowledgment of defeat was not 
likely’to further the cause of what is called national 
progress The person concerned stated that in an 
interview. with a representative or representatives of 
the news agency and he went on to refer to certain 
opinions expressed somewhere in Europe by two 
persons and expressed the opinion that the fight be 
continied till freedom was attained. There was no 
evidence as to who the interviewer was and whether 
the words expressed by him were likely to obtain 
acceptance among a considerable section of the intel- 
ligent public.” On this thesLocal Government order- 
ed security to be deposited as the words were alleged 
to be hit by cl. (d)and(f) ofa. 16, Criminal Law 

Amendment Act, 1932, ` z 


Held, that in the context the “fight” that was referred 
to in the last sentence obviously had reference to the 
question of the continuance of the struggle by means 
of the Civil Disobedience; but that the value 
of such an'‘opinion onthe part of this person depended 
upon a variety of circumstances, and that in the 
absence of ‘evidence to show who the person was and 
whether the views expressed by him were worth listen- 
ing to or whether they were in the circumstances 
calculated to directly or indirectly sncourage or incite 
eto., what was referred to in sub-s. (f), it would be im- 
Peri “to say that the words in question could 

ave directly or indirectly the effect described or 
referred to in cls. (d) and (f) ofa 16 of Act XXII of 
19432. Aha 
Held, also that in arriving aba decision the court has 
to consider the entirety of the words as they occur 


in the annexure in a fair and free spirit and not with - 


an eye of narrow and fastidious criticism and the 
Court should not shut its eyes to the nature and man- 
nerof the publication of the words and discover as to 
whether a mereexpression of disapproval of suspension 
of the Civil Disobedionce movement on the part ofa 
person about whom -nothing is known on the 
Tecord could have the effect referred to in 
sub-s. (f) of s. 16 of Act XXII of 1932 and that 
although the editor published ‘news’ at his own 
risk, the words complained of were not hit in the 
circumstances of this case by sub-cl. (f) of s. 16 of 
Act XXIII of 1932, 

Per Mukerji, J.—It is the effect of the words as 
published in the newspaper and not merely the mean- 
ing of the words taken by themselves that-has to be 


145-111 & 112 - 


“881 


considered in order to sée’ whether the statement 
which is complained of is hit by B. 4. 


Mr. H. D. Bose, for the Petitioner. 
The Advocate General, for-the Crown. 
C.C. Ghose, Actg.C.J.—This is an appli- 


-cation by two persons named Brojendra 


-Nath Gupta “who is described. as the 
Editor, Printer and Publisher of the 
“Advance” newspaper and Anil Chandra 
Dutt Gupta who is described as the keeper 
of theg Sudhan Press; where the newspaper 
inquestion is printed, under s,-23 of Act 
XXII, of 1931 {The Indian Press (Emer-. 
gency Powers) Act, 1931] praying that 
certain orders of His Excellency the Gover- 
nor of Bengal in Council dated June 9, 
1933, calling upon these two petitioners to 
deposit cash or security to the extent of 
Rs. 2,000 each may beset aside in the cir- 
cumstances stated in the petition, ; 

Under orders of His Excellency the 
Governor of Bengal in Council notices under 
sub-s.3 of s.7 and sub-s. 3 of s. 3 of the 
said Act were served on these two petitioners 
directing them to deposit with the -Chief 
Presidency Magistrate, Calcutta, security to 
the amount of Rs. 2,000 each in money or the 
equivalent thereof in security of the 
Government of India on or - before 
June 20, 1933. Weare informed by learn- 
ed Counsel for the petitioners that the 
securities demanded have been deposited 
with the Magistrate. à 

According to the Local Government the 
petitioners have published and printed in 
the “Advance” newspaper on May 20, 
1933, what is described as an article but 
whichin reality is a news item. This is 
‘an annexure to the said orders of the 
Governor of Bengal in Council containing, 
it isalleged, words of the nature described 
in sub-s. lofs.4 of the Indian Press 
(Emergency Powers) Aci, 1931. This Act 
“was amended by the Criminal Law Amend- 
ment Act of 1932 being Act XXTII of 1932 
and the question now for our decision -is 
whether the said news item reproduced” in 
the said annexure does or does not contain 
any words ofthe nature described in sub- 
s. 1 of s.4 of the said Act as amended. 
Thelearned Advocate General on behalf of 
the Crown informs us that the words in 
question “were considered objectionable 
by Ggvernment as in their opinion they 
‘were hit by cls. (dand (f) of 8.16 of the 
Criminal Law Amendment Act, 1932 (Act 
XXIL of 1932). = | - 

Tt is not necessary for me to set out the” 
words originally appearing in- sub-s, 4 of 
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‘he. Indian Press (Emergency Powers) Act, 
1931, nor isit necessary for me to set out 
the whole of the amending section, namely 
s. 16 of Act XXII of 1952. It would be 
-sufficient for me lo set out the relevant 
sub-clauses, namely sub- cls, (d) and (f) of 
the said Act. In s. 16 sub-cl. (d) and sup-cl. 
(f) any words, which tend directly or 
indirectly to door to have the effect here- 
inafter described, are hit and in order to 
fully explain Iset out belowthe two sub- 
clausesin question-— = 
Sub-clause d) “To bring into hatred or contempt 
His Majesty's or the Government established by 
law in British India or the administration of justice 
‘in British India or any class or section of His 
Majesty's subjects in British India or to excite 
disaffection towards “His Majesty or the said Goverr.- 
ment, or’ and sub-cl. (f): “To encourage or incite any 
person to interfere with the administration of law 
“or with the maintenance of law and 
order orto commit any offence, or to refuse 
or defer payment ofany land revenue, tax, rate, 
cess or other due’ or amount payable to Government 
orto any local authority or any rent of agricultural 
land or anything recoverable as arrears of oralong 
-with such rent, or” 


Mr. H. D. Bose, who appears in support 
of the petition of these two petitioners, has 
made a sort of half-hearted complaint before 
usthat the order of the Local Govern- 
‘ment did not specify which of the clauses 
of sub-s. 1 of s.4 as amended had been 
contravened bythe petitioners and that in 
the circumstances the order of the local 
Government was vague. As regards this. 
„point, thishasbeenthe subject of debate 
and decision in twoprevious cases in this 
court, and I am of opinion that having 
‘regard tothe very wise language used in the 
relevant séctions of the Indian Press 
(Emergen¢y Powers) Act, 1931, there has 
been sufficient compliance on the part of 
the local Government and that inlaw the 
action taken by the local Government can- 
‘not be questioned or attacked on the 
‘technical ground put forward by Mr. 
Bose. | a 

In my, opinion, we are not entitled on any 
application of this nature to discuss pro- 
fitably “whether the p@itioners were put 
to any disadvantage, we can only proceed 
upon the words used in the Indian Press 
(Emergency Powers) Act, 1931. Leaving 
therefore, this technical argument aside, 
‘the real question we have got to, determine 
is whether the words reproduced in the 
annexure tothe order of the local Govern- 
ment are such as are hit by sub-cl. (d) and 
(Ff) of 's. 16 of Act XXII of 1932. an 
+ . Now, the words reproduéed 
hexur run as follows:—" ~ 
~ t Maulana Hasrat -Mchani--in an interview to the 


in the’ an- 
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Associated Press on tle suspension of the Civil. 
DisSbedience Mover.enut said that an acknowledg- 
ment of defeat would not fuither the cause gf national 
progress. He supported the opinion e€pressed by 
Messrs Bose ana !’atel in Europe and stated thatthe 


fight should be continued tali the freedom was 
atlailicu, ' eo ee aS abies 
The words ieproduced in - the 


annexure obviously are a news item trans- 

mitted by a news. agency called the 

Associated Press of India and it appears 

from a copy of the Advance newspaper 

dated May 20, 1933, which has been 

shownto us that the message in question . 
was sent by post from Cawnpore by thé ` 
Associated Press. It was published’ as a 
news item andthe substance of the words 
inquestion isthat in the opinion of a 
person named Maulana Hasrat Mohani, thè 
suspension ofthe Civil Disobedience Move- 
ment amounted to an acknowledgment: of 
defeat and that such acknowledgment of 
defeat wasnot likely tofurther ths cause 
of what is called national progress. The 
-person concerned stated that in an inter~ 
view with a representative or representa- 
tives of the Associated Press and he went 
onto refer to certain opinions - expressed 
somewhere in Europe by two:persons named 
Bose and Patel and expressed the opinion 
that the fight be continued . till freedom 
was attained. . i 


Itis notclear on the evidence before 
us who the interviewer was, whether he 
was, to use a colloquial expression, a man 
in the street or whether he was oris, a per- 
son ofany importance whatsoeyer, and 
whether the words expressed by him were 
likely toobtain, leaving aside wide-spread 
acceptence, acceptance among a consider- 
able section of theintelligent public. Wé 
have no evidence before us as to who this 
person is, what his standing in the country 
is and whether the views expressed’ by 
him are worth listening to or whether 
they inthe circumstances were calculated 


to directly or indirectly encourage or 
incite ete, what is referred ‘to 
in sub-s. That is the first 


observation that I should like .to make. 
The second observation is that in the 'éon- 
text the “fight” that isreferred to-in the 
last sentence obviously had reference to'the 
question of the continuance of. the 
struggle by means of the Oivil 
Disobedience. But here again the value 
of such an opinion on the part of this 
person depends upon a variety of circum- 
stances to which I have alludéd just now. 
In ‘the absence, therefore, of evidence of that 
nature, it is impossible to say that that the 


r 
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words in questici Gah have directly or in- 
directly the effect described or referred to 
in cls. (Q) and (f) ofis. 160f Act XXIII 
of 1932, ; 

I leave out of my consideration cl. (d) 
because although the learned Advocate 
General has in his argument referred to 
cl. (d) as being one of the sections which 
can be used for the purpose of,if I may 
again use another colloquial expression, 
roping in the editor, printer and publisher 
of the words reproduced in the annexure, 
he Aas not really attempted to induce us 
to hold that cl. (d) can be brought into 
effective operation in the present case. 

The‘learned Advocate General's main 
contention is that the words in question 
are hit by sub-cl. (f) of s. 16. In addition 
to what I have already said about the 
want of evidence regarding the character 
and standing of the interviewer I have got 
to consider inthis case, as I attempted to 
Say ın previous case, the entirety of the 
words asthey occurin the annexure in a 
a fairand free spirit and not with an eye 
of narrow and fastidious criticism. In 
coming’ to a conclusion on the specifie 
question raised I cannot shut my eyes to the 
nature and manner of the publication of 
the words transmitted as they were by a 
news agency and I must come straight to 
the point to discover for myself as to 
whether a mere expression of disapproval of 
suspension of the Civil Disobedience Move- 
ment on the part of a person in Cawnpore 
about whom nothing is known on the record 
before us, can have the effect such as is 
referred to in gsub-s, (f) ofs. 16, Act 
XXII of 1932. I am not unmindful of 
the fact that the editor or publisher pub- 
lished “news” at his own risk. But whe- 
ther any real risk has been run in this 
case depends on circumstances, After 
giving my very earnest and most careful 
attention to the question raised I am of 
- opinion that the words complained of are 
not hit in the circumstances of this case 
by sub-cl. (f) of 8. 16 of Act XXIII of 
. 1932, It isnot necessary for me to elaborate 
this point nor is it necessary for me to ampli- 
fy itin any manner whatsoever. It is suffi- 
eee me to say that the conclusion is 
E ri : words are not hit by sub-cl. (f) of 

In that view of the matter, in my opi 
this application ought to be alowed end 
an order should be made setting aside the 
orders passed by the local Government 
on June 9, 1933 and directing that the 
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moneys* or > securities deposited with thd 
Chief Presidency Magistrate be returned 
to the depositors. There will be no order 
for costs. . 

Mukerji, J.—I agree. I only wishto add 
that after all, itis the effect of the words 
as published in the newspaper and not 
merely the meaning of the words taken by 
themselves that has to be considered in 
order to.see whether the statement which 
is complained of is hit by s.4. Taking 
the so-called offending statement as a news 
item, which it is, it is not possible to 
hold that it does come within the pur- 
view of any] of the clauses of that sec- 
tion. . 
Panckridge, J.—I agree with the order 
proposed by my Lord for the reasons given 
by him and also for the reasons given by 
my learned brother Mr. Justice Mukerjee, 
I desire, however, to add a very few words 
to what has fallen from them. In my 
opinion the learned Advocate General is 
amply. justified in saying that the words 
attributed in the newspaper to Maulana 
Hasrat Mohani amount to an expression 
of approval of the Civil Disobedience Move- 
ment and of disapproval of any proposal 
for its suspension. I also agree with him 
that the conduct referred to in cl. (f) of 
s. 16 is conduct which is connected with 
aud characteristic of that movement. I 
notice that in the petition, the petitioners 
submit that if the report of the interview 
is read along with the editorial paragraphs 
in the newspaper it would appear that the 
petitioners disagree with the view express- 
ed in theinterview regarding suspension of 
the Civil Disobedience Movement. Counsel for 
the petitioners did not elaborate this 
argument, but I desire to say that in my 
opinion the argument is without substance. 
It is idle for the publisher of a newspaper 
to say, “True, the article complained 
of} may amount to poison, butif you search 
the remaining columns of my newspaper 
you will find an effective antidote.” It is 
notorious that newspaper readers seldom 
read the entire pyblication: many of them 
confine their attention to the news items 
and neglect reading articles and com- 
ments. i f 

With regard to cl. (d), itis clear to me 
that that can have no application.” The 
Government established by law is not re- 
ferred to in the interview either directly 
or by implication. With regard to cl. (f), 
although, as I have said that clause clearly 
refers to the activities of those supporting 


the Civil Disobedience Movement, I canny 


gi on 
` bring myself to think that a statement in 
“a newspaper that a gentleman of whose 
existence J was unware until {cday, approves 
of the Civil Disobedience Movement has a 
tendency to encourage or incite the readers 
of the newspaper io sv portit. It is per- 
fectly true that the report of a speech may 
have a wider and more mischievous tendency 
than the speechitself, but in the circum- 
stances of this particular case, I find 
jt impossible to draw the conclusion that 
the words upon which the local Govern- 
ment seek to justify their order for security 

-have such a tendency. 
-“.I concur in the order to be made. 
N. Application allowed. 


ALLAHABAD HIGH COURT, 
Civil Revision No. 194 of 1931. 
October 12, 1932. 
SULAIMAN, C.J., AND Kiscu, J. 
Lala SHIAM, LAL- OBJECTOR 


. _ versus . , 
JASWANT SINGH AND oTHERs—Oprosirs 
seeds f Pasty. 

Civil - Procedure Code (Act V of 1908, O. KAI, 
r.90-—Property C to be sold if sale of properties A and 
B prove insufficient—Mortgagee of property C, whe- 
ther can apply to set aside sale of A and B. 

A decree provided that two items of properties 

A and B should be sold inthe first instance and 
that ifthe sale prcceeds of tkese two properties 
proved ineufficient to discharge the decree, then only 
the third property C should be sold : 
. Held, that the mortgagee of property C was enti- 
tled to apply underO. XXI,r. 90 to set aside the 
‘sale of the properties A and B on the ground that 
due to fraud’ and collusion, properties A und B had 
been sold for sucha low price that the decretal 
amount was not discharged and -his property C had 
been ordered to be put up for sale. Bibi Mehdaiun- 
misa v. Sheo Devi Singh (1), followed. 


Civil Revision against an order of the 
Subordinate Judge, Aligarh, dated Septem- 
ber 15, 1931. 

-“ Messrs. S. K. Das and'S. N. Gupta forthe 
Appellant. 

Messrs. P. L. Banerji, Fanna Lal Shabd 
‘Saran and S. B. L. Gaur, for the Respon- 
‘denis, =- e i 


_. dudgment.—This is an objectors appeal 
from an order refusing to cet aside a sale. 
The application has been dismissed on the 
preliminary ground that the applicant has no 
locus standi to maintain it and the merits have 
not been gone into. Me ea? Pi 
It appears that in the decree which. is in 
execution there is a clear provision that 


SIAM LALU. JABAWANÊ sinai. - 


other properties. 


ih, 1 C 
the first instance and that if the sale 
a ied of these two properties prove in- 
suficient to discharge the decree, fhen only 
the third property in Thok Gana R&m should 
be sold. -The appellant objector holds a 
mortgage over Thok Gana Ram along with 
His case was that the 
auction sale which has taken place was 
fraudulent and collusive and the property 
which was of a high value had been sold 
for a small price with the result that the 
decretal amount has not been discharged 
and his property has been ordered to be put 
up forsale. i 
The Court below held that inasmuch as 


` the property which has been sold did: not 


belong to Shiam Lal and he had no interest 
in that property he has no locus standi to 
apply under O. XXI, r. 90. 

It seems to us that the scopeof r. 90, sub- 
r. (1)is very wide and the words “Whose 
interests are affected by thesale”’ are com- 
prehensive enough to include the present 
appellant. Thereis no doubt that he has 
no direct interest in the property which has 
been sold, but if a fraud has been per- 
petrated and in collusion with the judgment- 
debtor and the decree-holder the property 
has been sold for a very small amount a 
greater liability is cast on the property in 
Thok Ganga Ram over which the appellant 
holds a mortgage. His interests are there- 
fore adversely affected by the sale and he 
would undoubtedly suffer by the alleged fraud 
or collusion. Our attention has been drawn 
tothe case of Bibi Mehdatunnisa v. Sheo Devi 
Singh (1), which is in point. ‘We agree. 
with the view expressed therein and hold 
that the appellant is a person whose interesis 
are affected by the sale inasmuch as his 
property may not be liable to be soldif 
without any fraud or collusion the full 
price as fetched by the sale of the other’ 
items or at any rate the liability may be 
less than it is at present. We according- 
ly -allow the appeal and setting aside the 
order of the Court below send the case back 
to that court for disposal according to law. 
We direct that Lala Shiam Lal should have 
his cosis of this appeal from Musammat 
Phul Kuar the contesting respondent: ‘The | 
other respondent will bear their own costs. 
Costs incurred in the Court below will abide 
the result. n 

NA. Appeal allowed.: 


(1) 152 Ind. Cas 11]; A I R1931 Pat. 217; Ind 
Rul (1931) Pat, 271, 


two items of proreitics in Thok Net Ram -. 


fad Thok Rup Singh should be sold in 
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CALCUTTA HIGHCOURT. - 
Lette Patent Appeals Nos. 21 to 24 
l of 1932, . 
; March 3, 1933, 
RANKIN, C. J., AND MUKEBJI, J. 
KINU GAZI AND OTHERS —ÅPPELLANIS 


Versus 
_KIRANBALA DEB1 axp OTHERS — 


RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), 8. 46—Suit for 
ejectment of mnon-occupancy raiyat—Whether fails 
due to*acquisition of occupancy rights prior to decree 
—Refusal of-tenant to pay fair rent settled by court, 
effect of. 

A suit under s. 46, Bengal Tenancy Act, must be 
regarded asan ejectment suit at the date of its 
institution and notas a suit to settle ` a fair and 
equitable rent, to be followed by proceedings equi- 
valent to anew ejectment suit 
refused to agres to pay the fair and equitable rent 
settled by the court, Consequently the acquisition 
of occupancy tights prior to decree does not mean 
that the suit becomes infructuous. Notwithstanding 
the‘acquisition of occupancy rights subsequent to the 
institution of the suit, thetenant who refuses to 
agree to pay the rent settled by the court is still 
subject to the landiord’s right -which he had at the 


date of the institution of the suit, namely, is sub-~ 


ject to a decree for ejectment. 
Letters Patent Appeal against the follow- 
nE judgment of Jack, J., dated June 23, 


Jack, J.—These appeals have arisen out 


of suits under s. 46, Bengal Tenancy Act, 


for determination of fair and equitable rent 
and for ejectment if the defendants do not 
agree to pay the rent so determined. In the 
trial Court the suits were dismissed as it was 
held that the defendants being occupancy 


raiyats,s. 46, Bengal Tenancy Act, could. 


not be applied. Inthe Court of Appeal below 
the appeals have been decreed and it was 
held that the defendants were non-occupancy 
raiyats and the suits were remanded for a 
fresh trialon the footing thatthe defendants 
were non-occupancy .raiyais. The lands in 
dispute appertain to Sundarban lots which 
were gradually reclaimed; ithas been found 
the area in. which the lands lie was 
declared a “village” on February 14, 1912. 
The defendants accordingly became oc- 
cupancy ratyats since they occupied lands in 
a village continuously for 12 years from 
that date. The suits were instituted in 
January and February, 1924. By Act I of 
1925 there was an’ amendment of s. 20, 
Bengal Tenancy Act, by insertion of sub-s. 
(l-a) which rans as follows: 


“A person shall bə deemed forthe purpose of this . 


section to have continuously held land in a village 
notwithstanding that such village was defined, 
surveyed or recorded as, or declared to constitute, a 
village, at a data subsequent to ths cymmsnrement of 
the said period of 12 years.” 


The trial Court held that this amendment 
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had a retrospective effect and that therefore, 
asregards two of the suits the ratyats had 
acquired occupancy rights before the 
institution of suits. As regards the other. 
suits the court found that occupancy rights 
were acquired during the pendency of the 
suits and therefore, the Munsif held that in 
all these cases the ratyats could not be 
ejected. The Appellate Court decreed the’ 
suits on the ground that (1) the position 
must be taken as at the time of the institu- 
tion ofthe suits and what occurred subse- 
quently cannot affect the position of parties 
with regard to each other, and (2) Act Iof 
1925 could have no retrospective effect. In 
this I think he was right. There is nothing 
in the Act to indicate that it-is to have such 
effect as regards the rights of the parties 
and unless there is anything to show that 
its provisions are retrospective, they cannot 
be taken to have such effect. 

Then as-regards acquisition of occupancy 
rights subsequent to the institution of the 
suits, the learned Munsif: has referred to 
various cases which are apparently excep- 
tions tothe rule that a decision is to be 
basedon the cause of action as it éxisted at 
thetime of the suit, and no doubt in the 
cases he referred to, for special reasons, 
subsequent events have been allowed to 
affect the decision of the court. He finds 
that the original relief asked for by plaintiffs 
has by reason of acquisition of occupancy 
right by the defendants become. impossible 
for the court to grant, The cases have been 
referred to at a considerablelength and it is 
not necessary to refer to them again, and it 
is sufficient to say that in all these cases 
there are special reasons for holding that 
subsequent. events should be allowed to 
influence the decision of the court. . But in 
the present case there is no reason to suppose 
that, as the learned Munsif thinks, in 
order to do complete justice between the 
parties and to shorten litigation, the 
decision of the court must be based on the 
altered -circumstanges.. Acquisition of oc. 
cupancy right by atenant after 12 years is 


_very similar to the acquisition of right by 


adverse possession by holding the land for 
a certain petiod adversely; and in- that 
cass a decree can be passed against a 
defendant though his period of adverse 
possession is completed during the suit. 
This is- exactly a similar case. Here the 
period of 12 years required for acquisition 
of occupancy rights was not complete , 
before the institution of. the suits but be- 
came so during the pendency of the suits. 
It would be unreasonable that the suits 
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should be barred as against the defendants 
simply because subsequent to the institu- 
_ tion of the suits they have acquired occu- 
“pancy rights, perhaps owing to delay in 
disposal of the suit. The Appellate Court 
` is quite rightin these circumstances in 
setting aside the order of the trial Court. 
.A reference has been made on behalf of the 
appellant to’ cl. 7,8. 46, Bengal Tenancy 
Act, under which the tenant is not liable to 
ejectment, if he has acquired a right of 
-occupancy before the expiry of the period 
of5 years for which a fair and equitable 
rent has. been fixed. This does not help 
the appellant but may indicate that if 
the acquisition of- a right of occupancy 
before a fair and equitable rent was 
: fixed nullified the proceedings, this would 
“have been notedin the section. The result 
is that these appeals are dismissed with 
costs. [Their Lordships delivered the fol- 
lowing judgments on, Letters Patent 
appeals. | ES 7 i i 
i Mr, Hiralal Chakraburty, for the Appel- 
ants. .  .- 
Messrs, Gunada Charan Sen and Parkash 
Chandra Mazumdar, for the Respondents. 
-“ Rankin, C. J.—We have before us four 
- Letters Patent Appeals from the decision 
of my learned brother Jack, J., sitting 
in second appeal. The suits out of which 
these appeals arise were brought under 
s. 46, Bengal Tenancy Act, which deals 
on its face with suits for ejectment on the 
ground of refusal to agree to enhancement 
of: rent.’ The particular history of the 
_ jand in question need not detain us ‘be- 
cause the position with which we have to 
désa] and whichis admitted on both sides 
appears to be this. In all the cases the 
suits were broughtin 1924. The judgment 
of the trial Court was givenon February 4, 
1929. An appeal being. taken the lower 
‘Appellate Court gave judgment on Novem- 
ber 9,1929. The Munsif dismissed the suits 
and on the following ground, namely that 
at somé period between the institution of 
the suits in January and February, 1924, 
and the date of his judgment in February, 
1929, the defendants had become occu- 
pancy raiyats. They had &cquired occu- 
pancy right subsequent to the institution 
of the suit. Now, before us it has been 
contended that if occupancy rights is ac- 
quired before the decree inthe suit in the 
court of first instance, the proper course is 
- for the suitto be dismissed. It is said that 
_ it is impossible and wrong to granfa decree 
ofthe character described in s. 46 against 
@ person who’ at the time of the decree is 
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an occupancy raiyat. The contention, on 
the other hand, is that if on the dge of the 
suit the landlord is entitled to bring a suit 
for ejectment, nothing that can happen 
in the way of the acquisition of occupancy 
right should be entertained by the court 
or acted upon by the court and no answer 
to theright-of ejectment can accrue to the 
defendant after the institution of the suit 
and before it is decreed. The matter was 
at one stage complicated by the circum- 
stance that a question arose as to whether 
retrospective effect could be given to Bengal 
Act I of 1925 which came into force on 
March 14, 1925. Noargument on that point 


-has, however, been addressed to us in this 


case. 

The contention on behalf of the appel- 
lant is that although it is quite true asa 
general rule that a circumstance arising 
after the institution of the suit will not be 
looked at by the court or regarded’ as 
affording adefence or as taking away the 
right which the plaintiff had at the date of 
the institution of the suit, nevertheless. that 
principle is subject to certain exceptions. 
In the case of a pre-emption suit, forexample, 
the plaintiff has to be in a position to pre- 
empt at the time of the decree.’ Inthe case 
of specific performance, the plaintiff 
has to be ready and willing to carry out 
his part of the contract right up tothe time 
of the decree. It is said that there is no 
absolute or rigid rule that matters arising 
after the institution of the suit and before 
decree cannot be regarded by the court at 
the time of the making of the decree. Now, 
for the purpose of deciding the question 
before us itis necessary to examine’ care- 
fully the provisions of ss, 44 .and 46, Bengal 
Tenancy Act, so as to be certain hat one has 
anaccurate appreciation of what the cuuse 
of action is. If any argument from con- 
venience is in point, it may be noticed 
thatthe present case affords a very strong 
illustration of the inconvenience that may, 
in some cases; attach to the view of the 
appellants being. accepted. In this case 
it appears that though the suits were filed 
in 1924, the first thingthat happened was 
that the suits were stayed till the final 
publication of the Record of Rights, the 
fact being that cadastral survey opera- 
tions were in progress and it being 
pleaded that s. 111, Bengal Tenancy Act, 
was a bar to the trial ofthe suits. This is 
the circumstance which accounts for the 
five years between the institution of the 
suits in 1924 and the judgment of the trial 
Court in February 1929. A 
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Leaving aside, however, the mere ques- 
tion of: convenience, we may look at the 
matter more closely upon the face of the 
section. Sections 46 and 44 are not expres- 
sed absolutely in the same way, the 
‘language of s. 44 being more favourable 
tothe appellant and the language of s. 46 
being, in my judgment, more favourable 
to the respondent. Section 46, however, is 
the section which deals substantively with 
the suits before us. They are suits under 
8. 46 and one sees from sub-s. (1) of that 
section and also sub-s. (6) that in certain 
circumstances the landlord is entitled to 
institute a suit for ejectment. If he tenders 
tothe raiyat an agreement to pay enhanced 
rent the raiyat has a month after the service 
of the draft agreement upon him to execute 
it and give notice of his agreement. If 
he does not agreethe landlord has a limited 
time, namely three months, within which 
he may institute a suit of the character 
‘dealt with in the section. It is a suit, 
curiously enough, for ejectment on the 
ground of refusal to agree toan enhance- 
ment of rent. It occurs to one that the 
landlord’s proposed enhancement may be 
arbitrary and unfair and that itis perhaps 
somewhat curious that the mere refusal to 
agree to whatever agreement the landlord 
shall tender should be treated by the 
statuteas a ground for asuitin ejectment. 
That however is the undoubted language 
of sub-s. (1) and ofsub-s. (6). It is contem- 
plated that the landlord shall bring a suit 
for ejectment. It is however true that 
apart from the exact language of s. 46 the 
law does not allow a mnon-occupancy 
raiyat to be ejected merely because he does 
not comply with his landlord’s demand for 
enhancement of rent. The section pro- 
vides that though the landlord's suit is 
a suit for ejectment the court shall first 
fix afair and equitable rent, that the 
‘tenant shall be given an opportunity to 
` agree to pay that fair and equitable rent, and 
only in case he does not agree, shall he 
be evicted; if he does agree he shall re- 
mainin occupation of his holding at the 
‘new rent for a term of five years. He 
shall be liable to ejectment prima facie 
at the end of the five years. Section 44 
which isa section dealing with all the 
grounds upon which a non-occupancy raiyat 
is subject to ejectment, mentions in cl. (d) 
as thelast ground: : 

“On the ground that he has refused to agree 
to pay afairand equitable rent determined under 
8 46 ** * . 

We have therefore to consider in the pre- 
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sent case whéther we are to treat the 
landlord at the time of filing the suit as a 
person who is given by the law aright to 
bring a suit for ejectment; and the pro- 
visions for settling a fair and equitable 
rent and for giving the tenant an oppor- 
tunity to agree to pay as provisions modi- 
fying the right which existed in ‘the 
landlord at the date of the institution of 
the suit; or whether on the other hand we 
are to put aside all technicalities and hold 
that the landlord’s right at the date of 
the suitis not aright to ejectment, but 
only a right given to have the court fix a 
fair and equitable rent, and to have the 
tenant put to his option whether he will 
agree to pay that rent or be evicted. 
There is much to be said on both sides of 
this controversy. But it appears to me 
that the language ofs, 46 is inconsistent 
with the view that the landlord has not got 
the right to eject at the time the suit is 
brought. I think, on the whole, though 
the question is a difficult one that the pro- 
visions, whereby afair and equitable rent 
is to be settled and the tenant is to be al- 
lowed to come to an agreement to pay, 
should be regarded as modifications of the 
right which the landlord had at the date 
he brought his suit. They are defences to 
the tenant. The landlord’s right is not 
to be exercised until the tenant has had a 
chance to make such an agreement as will 
prevent the court in its discretion frcm- per- 
mitting the landlord, merely on the ground 
of refusal to agree to his proposal, to have 
the tenant evicted from the land. The 
phrase “cause of action” is very difficult to 
apply in connection with a suit of this 
character. Ordinarily, cause of action 
means every allegation which itb is neces- 
sary to make in order to show thatthe 
plaintiff is entitled to the relief claimed. 
In this case it is clear enough that the 
plaintiff will never get relief by the way of 
an order for ejectment merely on the 
ground that the tenant has refused to agree 
to the plaintiff's proposals. But it ison that 
footing that the plaintiff has’ aright to 
bring a suit and the circumstance that the 
court will refuse to allow ejectment so long 
as the tengnt is willing to pay a fair and 
equitable rent and will give the tenant 
five years but no more is, 1 think, statutory id 
defence tothe prima facie cause of action 
upon which the plaintiff takes his stand. 
I think therefore, that this suit must be ` 
regarded as an ejectment suit at the date 
of its institution and not as a suit to setile 
a fair and equitable rent to be followed-by 


888 


proceedings equivalent to a new ejectment 
suit in case the tenant refuses to agree to 
pay the fair and equitable rent settled by 
thecourt. That- being so, I am not prepared 
to accept the view that the acquisition of 
occupancy right prior to decree means that 
the suit becomes infructuous and must be 
dismissed. 

It is necessary to refer to the language 
of sub-s. (7),s.46. That does not deal 
with the case of acquisition of occupancy 
right prior to the decree but deals with 
occupancy right prior to the expiry of the five 
years further tenancy that ensues when 
the tenant agreesto pay a settled rent. 
I do not think that any argument the 
other way can be founded upon this clause. 
I-do not regard it as justifying the 
conclusion that if prior to the decree oc- 
cupancy right is acquired the suits come to 
an end. I think the better view is that 
notwithstanding the acquisition of occu- 
pancy right subsequent to the institution of 
tHe suit the tenant who refuses to agree to 
pay the rent settled by the court is still 
subject to the landlord's right which he had 
at, the. date of the institution of the suit, 
namely is subject to a decree for ejectment. 
The matter is a difficult cne. Butin my 
judgment the conclusion at which the learn- 
ed Judge in second appeal arrived is, in 
the end, correct and these appeals should be 
dismissed with costs. 

Mukerji, J.—I agree. 

N. Appeals dismissed. 
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2 MADRAS HIGH COURT. 
“ Second Civil Appeal No. 287 of 1929. 
March 15, 1933. 

PakENHAM WALSH, d. 
PUTHUKOLLAI PALLATHIL 
KUNHAMMAD's son MOIDU AND OTHERS 
— DEFENDANTS— A PPELLANTS 


versus 
PUTHUKOLLI THEKKA PALLATHIL 
ABDULLA’S son AHMAD KUTTI 


Rate g BEAINTIPE—REfboNDENT. 
-Provincial Sma ause Courts Act (IX of 1887), 
Seh. If, Art. 85 (b) Gi)—Suit for price of fake Laie 
by defendant from court's custody under order of 
court-—Jurisdiction of Small Cause Court . 

To take away property from court in accordance 
with the court's orderis not an offence apart from 
any exceptions created by Ohap. IV, Penal Code ; 
therefore, where the cause ofaction for a suft for 
the price of logs of timber removed by the defend- 
ants is based not on the defendants having forcibly 
removed them fromthe plaintifi’s possession but 
upon the defendants having wrongfully taken them 
away from the court as ordered by the court, the 
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suit does not fall within Art. 35 (A) (ii) of Sch. II 
of the Provincial Small Cause Courts Act., 


Quere——Whether the cutting of trees# under a 
mistake of fagt does or does not fall under s. 35 (h) 
(ii) of the rovincial Smell Csuse Courts Act. 
Dilbhar Hussain v. Sadaruddin  Chowdhuri (1), 
Kunwarpal v. Madan Mohan (2) and Raghubar 
Dayal v. Mulwa (4), referred to. 


Second Civil Appeal against a decree of 
the Subordinate Judge of South Malabar at 
Calicut dated April 3, 1928, in-A S. No. 196 
of 1927 (A. S. No. 408 of 1926 ‘District Court, 
Calicut) preferred against that of- the 
Court of the District Munsif of Manjeri, 
dated March 8, 1926, in O. 8. No. 227 of 
1921. 


Mr. K. P. Ramakrishna Aiyar, for the 
Appellants. 

Mr. K. Kuttikrishna Menon, for the Re- 
spondent. 


Judgment.—This is a suit to recover 
Rs. 378-7-7 being the value of certain logs of 
timber or the logs themselves. The plaint- 
iffs suit was dismissed by the learned 
District Munsif but on appeal, the learned 
Subordinate Judge has given a decree in 
his favour for Rs.74. Against this decree, 
the second appeal has been filed. 

A preliminary objection has been raised 
that the value of the suit being below 
Rs. 500, no second appeal lies under s. 102 of 
the Civil ProcedureCode. It is contended 
for the appellants that the suit is one falling 
under s. 39 (A) (41) of the Second Schedule to 
the Provincial Small Cause Courts Act and 
istherefore not triable by a Small Cause 
Court. Section 35 (h) (ii) runs as follows 
‘for an act which is, or, save for the provi- 
sions of Chap. IV of the Indian Penal Code 
would be an offence punishable under Chap. 
XVII of the said Code.” To see whether 
this clause applies, we must take the plaint, 
asummary of which is extracted in the 
judgment of the trial Court. To put it 
briefly, the plaintiff alleged that he tooka 
certain land on lease to fell timber under a 
registered karar from K.M. Narayanan 
Nambudripad, that he cut some of the logs 
of timber in the plaint schedule which did 
not contain the property marks of V. R. that 
the other logs were cut by the prior lessee V. 
Rajagopalachari, that he purchased the logs 
from him, that he had dragged this timber 
and stacked it in Karimbu Paramba in 
which he had acquired a right from 
Govindan Nair and another under a certain 
letter on August 14, 1918, -that on July 18, 
1920, the defendants came with a number of 
men to forcibly removeit, that the plaintiff 
complained to the Sub-Divisional Magistrate 
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of Malappuram on July 20, 1920, that in 
pursuanceof his complaint the Pandikad 
Police cgme and found that a Melchappa had 
been affixed on the logs, that saying that 
there would be a breach of the peace, the 
Police took them from the plaintiff's custody 
and entrusted them to V. Kunhavara on 
Kaichit, that while the matter was pending 
before the Sub-Divisional Magistrate, the 
defendants took away some logs of timber 
from Kunhavara, that plaintiff complained 
to the Sub-Divisional Magistrate and to the 
Police, that the Police took them into 


custody again and entrusted them to the. 


same Kunhavara, that the criminal case was 
heard by the Stationary Sub-Magistrate 
(C. C. No. 485 of 1920), that the defendants 
were convicted, that on appeal the convic- 
tion was set aside, that the Stationary Sub- 
Magistrate ordered that - the logs of timber 


shculd be released to the defendants; that on ' 


April 17,1921, he petitioned to the Sub- 
Divisional Magistrate that the logs of timber 
should not be released to the defendants, 
thet the Sub-Divisional Magistrate dismissed 
his petition saying that the matter should be 
setiled by a civil suit, that the defendants 
have no right to or the possession of logs of 
timber, that the logs belong to him, that they 
may be attached and sold and that he 
should be given a decree for the amount. 
Tke question, whether the cutting of trees 
under a mistake of fact does or does not fall 
under s. 35 (A) (ii) of the Provincial Small 
Causes Court Act, appears to be a disputed 
one ‘and the decisions are conflicting on 
this point. The earliest case quoted is 
Dilbahar Hussain v. Sadaruddin Choudhuri 
77 Ind. Cas. 77(1) where it was held'that a suit 
to recover the value of trees cut down by the 
defendant under a bona fide claim of right 
does not fall under Art, 35 (ii) of Sch. II to 
the Provincial Small Cause Courts Act. 
The next case is Kunwarpal v. Madan 
Mchan (2) which took the same view. The 
next case is Ganesh Das v. Suraj Pal Singh 
(3) where it was held that a suit for damages 
arising out of unlawful attachment and sale 
in execution of a‘decree against a third 
party oftrees belonging to the plaintiff is 
no; a suit within the cognizance of a Court 
of Small Causes. The last case is Raghubar 
Dayal v. Mulwa (4) where it was held that 


(1) 77 Ind. Cas. 77; A I R1923 Cal. 568; 27 O W N 
(2) 71 Ind Cas. 615; 21 AL J 213; A IR 1923 
All. 428 


sa) 78 Ind. Cas, 371: 46 A 233; AT R1924 All. 


t. 
G) 109 Ind Cas. 38; 49 A440; A I R 1927 All. 288; 
25 A L J 287. 
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thecutting of trees under a bona fide claim 
of right, or as a result of the dispute, is not 
necessarily a criminal offence and will not 
bring the case under Art, 35 (ii) of the second 
Schedule to the Small Cause Courts Act. Con- 
sequently, three cases of the Allahabad High 
Court are in favour of the respondent's con- 
tention while one is against it. However, 
fortunately in this case it is not necessary 
to gointo that matter atall. The cause of 
action is hased by the plaintiff not upon the 
defendants having forcibly taken away the 
logs of timber from his possession but upon 
the defendants having wrongfully, taken 
them away from the court as ordered by 
court and thereis no question that this is 
not an offence under any circumstances. In 
amuch weaker case reported as Shiam 
Sunder Ramv. Ram Het 81 Ind. Cas. 1029 
(5) it was held that even taking the disputed 
properties away by one of the parties from 
the mediator while the matter was pending 
decision as to ownership would not amount 
to an offence and so would not fall under 
Art. 35 (h) (ii). There can be no question 
in this case that to take property away from 
court in accordance with the court's order 
is not an offence apart from any exceptions 
created by Chap. IV, Indian Penal Code. 
Therefore the suit was triable as a Small 
Cause Suit being under the value of Rs. 500, 
No second appeal lies. The preliminary 
objection prevails and this second appeal is 
dismissed with costs. 

The memorandum of objections is not 
pressed and is dismissed with costs. 


Appeal dismissed. 


ASN. 
(5) 81 Ind. Gaz, 1029; A LR 1925 All. 130, 





CALCUTTA HIGH COURT. 
Criminal Appeal No. 716 of 1932, 
January 13, 1933, , 
Costatio AND S. K. GHose, JJ. 
MANIR SHEIKA AND OTHERS— 
APPELLANTS 
VETSUS 
EMPEROR —Oprrosite Parry. 
Criminal Procedure Code (Act V of 1898, s 276 
proviso (2)—Deficiency in jurors—Procedure provided 
for making up deficiency—Whether applies io 
special jurorg. 
Where in a criminal trial by Special Jury althoug 
-eighteen Jurors had been summoned, only five Ne 
them were present : í 

Hgld, that the second proviso tos. 276, Criminal 
Procedure Code, which. provides for the making up 
of deficiency in Jurors from among persons, other “ 
than those summoned, presentin court applies to 
special juries as muchas to Common Juries, and 
consequently the Magistrate could have supplentent. 
ed the five Special Jurors who were available and 
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who were chosen by lot, and one Special Juror who 
happened tobe present, with three persons, who were 
Jurors awaiting inancther court but presumably 
were not on the Special Jury list atall. Shaheb Ali 
v. Emperor (1), followed, 


Oriminal Appeal egainst an order of the 
Additional Sessions Judge, Mymensingh, 
dated June 2, 1932. 
. , Mr. Hemantakumar Biswas, for the Ap- 
pellants. i 

` Mr. Khundkar, for the Crown. 

- Costello, J.—In. this case the three ap- 
pellants, Manir, Sheikh, Syedaliand Abba- 
sali, were charged, the first two under 
s. 302 and the third under s. 302, read with 
s. 109, Indian Penal Code. All the three 
were found guilty by the Jury and were 
sentenced to transportation for life. Mr. 
Biswas on behalf of these appellants has 
attacked the summing of-the learned Ad- 
ditional Sessions Judge of Mymensingh in 
several particulars, but the chief ground for 
criticism is in.reference to the evidence 
given by a witness named Safiruddin Fakir. 
The case for the prosecution, put very 
shortly, is this: The deceased man, Kasem 
Fakir, and his brother Yasin were returning 
home from Katakhali Hat on June 30, 1931. 
Kasem was walking ahead of his brother 
and when he reached a bund by the 
Kalibajail river, Yasin heard a cry from 
Kasem. He then ran towards him and saw 
the accused, Syedali, strike Kasem with 
a supi. Subsequently Manir gave certain 
blows with a dao on ithe neck of the 
deceased Kasem, and the third man, 
Abbas, attacked the deceased with a sulpi. 
When Yasin came up towards Kasem, he 
was driven away by Syed with the sulpi, 
which was in his hand. The evidence 
given by Yasin is corroborated by a man 
named Abdul Gani, who was also an 
eye-witness of a considerable part of the 
occurrence, The alarm, which was raised 
by Yasin, attracted to the spot a number 
of persons, two of whom saw the three 
accused making off with weapons in their 
hands and the rest of them heard from 
Yasin that, the three accused were the 
assailants of his ‘brother.® [His Lordship 
discussed the merits of the case, and the 
charge to the jury and proceeded]. Looking 
at the charge as a whole we aregof opinion 
dhat it is quite satisfactory and that the 
ease has been fairly and properly put by 
the learned Judge to the Jury. 
“There is one other matter, to which I 
` must allude. Mr. Biswas took what he 
described as a preliminary objection, which 
was -based on the manner in which 
the Jury who tried these appellants was 
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constituted. It appears from the order-sheet 
that “this is what happened: The- case 
was to have been tried by a Speciag Jury. 
In accordange withthe provisions in that 
behalf contaiLed in the fourth proviso. to 
s. 276, Criminal Procedure Code, special 
jourors to the number of 18 had been 
summoned for the purpose of the trial. 
The order-sheet records what happened in 
these words: ae 
“The cards of the 18 special jurors summoned in this 
case were taken and drawn by lot one after another, 
As each card was drawn by lot the name and ‘ate 
dress uf the corresponding juror were called aloud 
and in tho case of cards Nos ‘“—(then the learn- 
ed Judge enumerates 13)—"the jurors were found 
absent, while in the case of each of the cards Nos. 
"—(he mentions five)—“the jurors stood up and 

the accused were asked if they objected to be tried 
by that juror and the accused and their Pleader had 


. no objection, As there were no other jurors sum- 


moned inthis case present, one gentleman=Na- 
gendrakumar Da—who happened to be present in 
court and who said his name appeared in the list 
of special jurors and “—he mentions by name 
three other persons who were summoned as jurors 
in another Sessions OCourt—” are chosen as jurors 
ia this case by me and in the case of cach juror the 
accused were asked, if they objected to be tried by 
tbat juror, and the accused had no objections The 
defence Pleader and the Public Prosecutor also had 
no objection toany of the four jurors chosen.” 


Upon that state of affairs, Mr. Biswas 
has proceeded to argue at considerable 
length that the whole trial ought to be 
declared irregular and the conviction was 
quashed on the ground that the Jury was 
not properly constituted, in thatit was not 
open to the learned Additional Sessions 
Judge to supplement the five special jurors, 
who were available and who were chosen 
by lot, and one special juror who - hap- 
pened to be present, with three persons, 
who were jurors awaiting in another court 
but presumably were not on the special 
Jury list at all. In any event, I would 
have been of opinion that there was no 
real substance in the .point urged by 
Mr. Biswas having regard to the fact that 
both the accused and their legal repre- 
sentative at the trial categorically said 
that they had no objection to what was 
taking place and no objection to their 
being tried by these imported jurors. 
Further, tomy mind, the word of the 
second proviso to s, 276, Criminal Proce- 
dure Code, are sufficiently wide in their 
import tocover å case such as the present 
one. That proviso says: 

“in caseofa deficiency of persons summoned, the 
number of jurors required may, withthe leave of 
the court, be chosen from such other persons as may 
be present.” A 

Had this point come before me and Í 
had had to decide it without reference 


r 
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to any authority, I would still have said 
that the point had no substance in it; but 
it apjMeared, after we had listened to Mr. 


. Biswas for some considerable time, that 


_ and entirely agree. 


he had at hand an authority, which was 
not only in point and directly in point 
but, so far as it was material, on all fours 
with the present circumstances: I refer tothe 
case of Shaheb Ali v. Emperor (1), where it 
was held by Lort-Williams and S. K. 
Ghose, JJ., that the second proviso to 


8." 276; Criminal Procedure Code, which 


provides for the making up of deficiency 
in jurors from among persons, other than 
those summoned, present in court applies 
to special juries as much as to common 
Juries. With that decision I respectfully 
It is quite obvious that 
that authority entirely disposes of the point 
sought tobe made by Mr, Biswas in the 
present case as regards the constitution of 
the Jury. For the reasons I have already 
givenit follows that this appeal must be 
dismissed. 

S. K. Ghose, J.—I agree. . 

N. Appeal dismissed. 

(1) 135 Ind. Cas. 435; AIR 193t Cal. 793;-(1931) 
Cr. Cas 1057; 83 Cr. L T 129; 58 01272; 35 OWN 
711; 54 OL J i07; Ind. Rul. (1932) Oal. 115. 
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LAHORE HIGH COURT. 

- Civil Revision Petition’ No. 641 of 1932. 
“(Formerly Civil Appeal No. 1596 of 1932). 
March 28, 1933. 

Baoapway, J. 

NIAMAT RAI~ DEOREE-HOLDER— 
PETITIONER 
versus 
Chaudhri HOTU RAM AND orpers— 


RESPONDENTS. 

Civil Procedure Code (Act V of 
r. 16~—Assignment by one of two 
Interest that passes to assignee—Order 
assignment, whether appealable. ve 

Where A and B obtained a decree against C and 
B executed a deed of assignment in favour of D, 
purporting to assign the decree to D, and the court 
on an application by Dunder O. XXI, r. 16, examin- 
ed Band C and recognized the assignment : 

Held, that no appeal lay from the order recogniz- 
ing the assignment but the High Court as a court of 
revision could ‘modify the order which was erroneous, 
so as to direct thatthe assignment passéd only B's 
interest in the decree whatever interest that .may 
ultimately happen to be. 


Petition for Revision from an order of the 
District Judge, Dera Ghazi Khan, dated 
July 14, 1932, reversing that of the Senior 
Subordinate Judge, Dera Ghazi Khan, 
dated January 22, 1932. 


1908), 0. XXI, 
decree-holders— 
recognizing 
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‘that the decree in its entirety, 
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Diwan : Mehr Chand, for the Peti- 
tioner. . 

Mr. M. L. Puri, for the Respondents. 

Judgment.—Hotu Ram, his two brothers 
Tilu Ram and Janji Ram and his two 
sons Himta: Ram and Bansi Ram obtained 
a decree against Narain Das. Later on 
Himta Ram, son of Hotu Ram, exécuted 
a deedof assignment in favour of Lala 
Niamat Rai who had been Narain Das’s 
Counsel inthe case, purporting to assign 
this decree to the said Lala Niamat Rai. 
Subsequent to this, Lala Niamat Rai 
putin an application under O. XXI,'r. 16 
Civil Procedure Code and the court pro- 
ceeded to examine Himta Ram and Narain 
Das and recognised the assignment in 
favour of Lala Niamat Rai. Against this 
order passed under O. XXI, r. 16, Hotu 
Ram preferred an appeal to the District 
Judge objecting to the recognition of the 
assignment of the entire decree and urging 
at any 
rate, had not passed to Lala Niamat Rai 
under the assignment executed in his 
favour by Himta Ram. Objection wag 
taken to the jurisdiction of the learned 
District Judge on the ground that no appeal 
wascompetent. The learned District Judge 
however, heldthat an appeal did lie and 
proceeded to accept that appeal, holding 
that Himta Ram could not ‘lawfully assign 
the decree inits entirety on behalf of the 
entire body of the decree-holders, i, 

Against this decision the assignee, Lala 
Niamat Rai, haspreferred this petition for 


. Tevision and it has been urged that the 


learned District Judge had no jurisdiction 
to entertain the appeal as no appeal was 
competent. On the other side, it has been 
contended that the order of the executing 
Court wasone falling within the purview 
of s. 47 (3), Civil Procedure Code and was 
therefore, appealable. 

After hearing Counsel I am inclined to 
the view that the petitioner's contention ig 
correct and that the appeal to the learned 
District Judge was incompetent, but it 
seems to me fhat the order passed by the 
executing Court under O. XXI, 1. 16, was 
erroneous and I would, therefore, sitting 
as a cowrt of revision modify that. order 
so as to direct that ihs assignment dy 
Himta Ram in favour of Lala Niamat Rai 
paesed only Himta Ram’s intérest in the 
lecree, whatever interest that mav ulti- 
mately provetobe. The parties will bear 
their own costs in this court. ` Te 


N. Order modified. 


£92" 


CALCUTTA HIGH COURT. 
Civil Appeal No. 2022 of 1930. 
December 14, 1932. 

ri Moxerg!, J. 
BADAL CHANDRA SADHUKHAN— 
DEFENDANT — APPELLANT 
versus 
DEBENDRA NATH DEY— 
i PLAINTIFF—RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 106—Un- 
registered agreement of lease—H fect of —Oral evidence 
or attendant circumstances—Admissibility of ~—Estop- 
pel. if arises in favour of lessee ~Bengal Tenancy Act 
(VIII of 1885), s 182—Applicability when origin of 
tenancy definite and distinct. 

The defendant's ancestor took what purported to be 
a permanent lease of a certain land for residential 
purposes from the the proprietor A. The lease. was 
crested by adosument which was unregistered. B 
subsequently purchased the interest of A and eventual: 
ly granted a permanent lease of the land to the plaint- 
if who instituted a suit alleging that the defendant 
wasa tenant-at-will and purporting to have served 
on hima notice toquit. . w 

Held (i, that under the Transfer of Property Act 


by which the tenancy was governed a permanent - 


lease could be créited only by a registered instrument 
_ and the document not being registered, it could not 
create any titlein defendants’ favour, and that for 
the purpose of his defence either as having created a 
permanent title in him or as entitling him to a 
permanent'lease, the document must be regarded as 
useless: Walsh v. Lonsdale (1), referred to. i 

(ii) that s. 182, Bengal Tenancy Act was not ap- 
plicable inastnuch as this particular tenancy had a 
distinct and definite origin, only the terms of the 
tenancy not being capable of proof; 

(iii) when the origin of the tenancy is known and 
the document by which it purports to have been 
created and which us the primary evidenco of the 
transaction is ruled out, oral evidence as to the terms 
of the tenancy is not sdmissible, nor can attendant 
circumstances be looked into to find out what its 
nature or incidents were. It is not open to the 
defendant to plead an estoppel against A against the 
statute and none can operate against'the plaintiff in 
so faras the defendant had been put to proof of his 

itle; ; Sk he NG 
4 (in) that, however, there was a question of equitable 
estoppel which arose by reason of the fact that the 
defendant, acting though he might have been under an 
inoperative deed and led into the belief that he had 
obtained a permanent tenancy inthe land, had spent 
money on it in raising. permanent structures and this 
would operate against the plaintiff as it would against 
Aor B. a 4 à 
Messrs. Rupendro Kumar Mitter and 


Bijan Behari Mitter, for the Appellant. 
Messrs. Radhabinode Pal and Premranjan 
Roy Choudhury, for the Respondent. 
Judgment.—This is an appeal from a 
suit which was brought to eject the flefend- 
ani from.a considerable plot of land on’ 
which stand their homestead and other 
structures. The defendant's grandfather 
took what purports to have been a perma- 
nent lease of the land for residential pur-. 
poses from the then proprietors, the Mridhas 
in.March 1883. The lease was created -by 
a document, which however was not a re- 
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gistered one. Certain persons, the Mitras; 
subsequently purchased the interest of the 
Mridhas and eventually granted a perrfflanent- 
lease of the land to the plaintiff. in 1326, 
In 1927 the plaintiff instituted the present 
sult alleging that the defendant was: a 
tenant-at-will and purporting to have 
seived on him a notice to quit. The dè- 
fendant denied the plaintiff's title, asserted 
his own mourashi moukarari right and chal- 
lenged the service of the notice. The 
courts below have been concurrent in plaint+ 
ifs favour. The defendant has appealed, 
Much of the arguments advanced on 
behalf of the appellant was directed to 
establish the admissibi:ity of the unregis- 
tered lease on which is based the defend- 
ant’s title, The document is certainly ` 
admissible for all collateral purposes, -but 
such admission would not really help the 
appellant in proving its terms on which his 
title rests. Under the Transfer of Property 
Act, 1882, by which the tenancy is govern- ` 
ed a permanent lease could be created only 
by a registered instrument. The docu- 
ment not being registered it could not 
create any title in defendant’s favour. It 
cannot be construed as an agree- 
ment to lease; but even if it could 
be so construed it would require registra- 
tion before it could be put forward as an 
agreement on the basis of which a claim for 
specific performance could be made to protect 
the defendant from eviction on the princi- 
ple of Walsh v. Lonsdale (1). For the pur- 
pose of the appellant’s defence, either as 
having created a permanent title in him 
or as entitling him to a permanent lease, 
the document must be regarded as useless, 
The appellant has next invoked the aid 
of s. 182, Bengal Tenancy Act, as affording 
him protection on the ground that his ten- 
ancy is to be governed by the incidents of 
his utbandi raiyati holding in the village. 
I have: read the evidence such as there is 
in this connection, but I do not find that it 
has been established that at the time when 
the present tenancy was created the appel- 
lant’s grandfather who took this ten- 
ancy had an utbandi raiyati holding. 
And even if he had any such holding at the 
time, the very fact that this particular 
tenancy had a distinct and definite origin, 


- only the terms of the tenancy not being 


capable of proof, would, in my opinion, 
prevent the applicability of s. 182, Bengal 
Tenancy Act. Certain dakhilas have been 
relied on behalf of the appellant as showing 


(1) (1832) 21 Oh. D 9;52L J Ch, 2; 31 W R 109; 46 
LT 858, 


ids 


that his rights were mourashiand mokurari. 
So far as the dakhilas from the Mridhas are 
concerned, the two courts have taken the 
view that -they are fabricated. As regards 
the dakhilas granted by the Mitras, in 
which permanency is indicated, the relevant 
word really seems to have been interpolated as 
both the courts have thought. 

When the origin of the tenancy is known 
and the document by which it purports to 
have been created and which as the primary 
evidence of the transaction is ruled out, 
ofai evidence as to the terms of the tenancy 
is not admissible, nor can attendant cir- 
cumstances be looked into to find out what 
its nature or incidents were. Indeeds. 107, 
Transfer of Property Act, would be defeated 
if such a course was permissible. That the 
intention of the Mridhas was to create a 
permanent tenancy is more thanclear. But 
the law will stand in the way of that inten- 
tion fulfilling its purpose, as the purpose 
was sought to be effected in a way which 
the law does not permit, Ignorance of law 
is no excuse. It is not open to the defend- 
ant to plead an estoppel against the 
Mridhas against the statute and none can 
operate against the plaintiff in so far as the 
defendant has been put to proof of his title. 

But there is a question of equitable estop- 
pel which arises by reason of the fact that 
the defendant, acting though he may have 
been under an inoperative deed and led into 
the belief that he had obtained a permanent 
tenancy in the land, has spent money on 
it in raising permanent structures. This 
equitable estoppel must be, in my judgment, 
equally operative against the plaintiff 
as it was against the Mridhasor the Mitras. 
Giving effect to this equitable estoppel I 
hold that the decree passed by the courts 
below should be conditional on the pay- 
ment by the plaintiff to the defendant of 
the value of the structures at their present 
market-price. | 

The appeal is allowed to this extent that 
the decree of the Subordinate Judge would 
be set aside and the case would be 
sent back to his court so that the ques- 
tion of valuation may be gone into there, 
and the value being. assessed a decree 
should be made in plaintiff's favour condi- 
tional on his paying the amount to the 
defendant withina giventime. The decree 
for costs made by the court of appeal below 
will stand. There will be no order for 
costs in this appeal. Future costs in the 
Court of Appeal below will be in the discre- 
tion of that court. 

NG Order accordingly. 
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Companies Act (VII of 19181, s. 235 — Liquidation 
of company—Compulsory winding-up order—A ppoini- 
ment of Official Liquidator by High Court—Applica- 
tion by Official Liquidator against managing agents 
charging them with misfeasance—Limitation applic- 
a aA Act (IX of 1908), Sch. I, Art, 

A limited company, after carrying on business 
for a few years, went into liquidation, and a 
liquidator was appointed. Later on,on application 
made to the High Court un order was passed for a 
compulsory winding-up and an Official Liquidator 
was appointed by the High Court. The Official 
Liquidator filed an application under s, 235, Oom- 
panies Act, against the managing agents of the com- 
pany charging them with various acts of misfeasance, 
misappropriation etc.: 

Held, (Mukerji, J, dissenting that the winding-up 
order did not give afresh start either to a liqui- 
dator, contributory or creditor for the purposes of 
limitation .and that the relevant Articleof the 
Limitation Act which would be appropriate accord- 
ing to the relief sought, would be applicable as if 
it were a suit brought for seeking the same relief 
on behalf of the company. Cases laying down: that 


there is afresh start oflimitation are no longer 
good law. l 
Held, also that s.235, Companies Act, governed 


the case. Hansraj Gupta v. Oficial Liquidators 
Mussoorie Electric Tramway Co. Ltd. (8), explained 
and relied on, Govind Narayan v. Rangnath Gopal 
(7), approved 

The application contemplated in s. 235 is one 
filed really on behalf of the company and not in the 
exercise of any new right conferred upon the 
liquidator. 

Per Mukerji, J—The date when the limitation 
starts in such cases is the dateof the windingsup 
order and not the date of the appointment of the 
1 Limitation 
Act that is 120, Limitation 
Act. , 

Letters Patent Appeal against the judgment 
of Mr. Justice Young dated May 5, 1931, in 
Civil Miscellaneous Case No. 369 of 1928. 

Dr. K. N, Katju and Mr. Banke Behari, 
for the Appellafit. 

Messrs. P. L. Banerji and Hazari Lal 
Kapoor, for the Respondent, 


applicable is Art. 


Sulaiman, C. J.—An important ques- . 


tion of limitation arose in this case anti 
that question has been referred’ to a Full 
Bench by the Division Bench before which 
the case came on for hearing at first. The. 
`U. P. Oil Mills Company Ltd., was a re-, 
gistered company which came into existence 
on June 25, 1920 and commenced 
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business in December of that year. Paras 
Ram and Company were appointed manag- 
ing agents of this company and, as the 
Articles of Association show, it seems that 
there ‘was an‘agreement between the manag- 
ing agents and the company that the 
agents would conduct business under the 
supervision of the directors of the company. 
After carrying on business for a few years 
the company went into liquidation on 
May 12,1927 and Chaudhry Liaqat Husain 
Khan, the Chairman of the Board of Direc- 
tors was at first appointed as the liquidator. 
Later on, on application made to the High 
Court there was an order passed on July 
5, 1929, for a compulsory winding up -and 
an official liquidator Mr. Hazari Lal Kapor 
was appointed by the High Court. On 
May 28, 1930, the Official Liquidator filed 
an application under s. 235 of the Indian 
Companies Act against the managing agents 
charging them with various acts of mis- 
feasance, misappropriation, negligence of 
duty and soon. The question of limitation 
has. arisen in connection with this applica- 
tion. 

Admittedly the section which is applic- 
able tothis case is s. 235 of the Indian 
Companies Act. This section is a verbatim 
copy of the provision of 8. 276 of the English 
Act of 1929, with this exception that there 
is an additional sub-s. (3) in the Indian Act. 
So far as the main language of the section 
is concerned, it was copied out in the cor- 
responding s. 214 of Act VI of 1882 from 
s. 165 of the English Act of 1862. 

At onestage there was some doubt whether 
there'was any limitation applicable to ap- 
plications made under the old s. 214 of the 
Indian Companies Act at all. Such doubt 
was expressed by this court in the case of 
Connell v. Himalaya Bank Ltd. (1). There 
was also some doubt expressed by the 
Madras High Court in the case of 
Ramasami v. Sreeramulu Chetti (2). It is 
possible that with a view to remove all 
ambiguity, sub-s. (3) was added by the 
Legislature jn Act VITof 1913. 

Although the only sectton we have to 
consider is s. 235, it would. be necessary to 
compare its provisions with those contained 
in s. 156 and 186 of the same Act, Perhaps 
ii will be convenient to give first a brief 
history of the case law in this country. 

In Bank of Multan Ltd. v. Hukam 
Chand 71Ind. Cas, p. 899 @) the Lahbre 


` High Court expressed the opinion that ina 


(1) 18 A12: A W N 1895, 136. 
(2) 10.M 149 
(3) 71 Ind. Cas. 899; A I R 1923 Lah. 58. 
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caseof an application filed against an ek” 
direotor under s. 235 to recover compensation 
in respect ofan alleged act of misfeasance 
or breach of trust, the proper Artfele ap- 
plicable was Art. 36 of the Indian Limita- 
tion Act and that the starting point of 
oe was the date of the act complain- 
ed of, 

In Inthe matter of Union Bank, Allahabad 
Ltd. (4) a Bench of this court, of which one 
of us was a member, had to consider the 
proper Article applicable to an application 
against the directors of the company untdér 
s. 235 ofthe Act to enforce their liability 
in respect of a previous negligence. Walsh, 
J. was inclined to the view that s. 235 
provides: 

“A machinery for enforcing claims which exist 
independently of the section, but so far as a liquida- 
tor is authorised by the section to apply, in the 
interest of creditors and depositors who have lost 
their money, to enforce a claim against the directors 
under the section, it seems to me thata new right 
in him is created.” | - 
The learned Judgethen went on to consider 


-which Article was applicable and appliedArt. 


120. He however observed at p. 687* that 
“Whatever Article of the statute of limitation is 
applicable, the time begins to run from the date when 
the liquidation took place, when the liquidator had 
the right vested in him ” , 
other learned Judge Mukerji, J., 
(p. 694-695*) did not remark that any 
new right in any sense was created by 
the section, but came to the conclusion that 
neither Art. 36 nor Arts. 115 or 116 could 
be applicable but that the proper Article 
was Art. 120, and that the right to sue 


-under that Article would accrue only after 


the appointment of the liquidator, if not, 


-after he discovers the misapplication of the 


money. ‘The learned Judges expressly’ dis- 
sented from the view expressed by the Lahore 
High Court in the case quoted above. 

The matter again arose in the case of 
Bhim Singh v. Official Liquidator, Union 
Bank of India Ltd., (5) which was also a 
case of an application under s. 235 of the 
Indian Companies Act in respect of an act 
of misfeasance complained of against a 
director. The learned Judges of the Lahore 
High Court adhered to the opinion pre- 
viously expressed and held that the section 
merely provided a summary remedy of 
enforcing the existing rights which apart 
from the section might have been vindicat- 


(4) 88 Ind. Cas. 785; 47 A 669 at pp. 686, 687; 23 
ALJ473;L R6 A 425 Oiv; AI R1925 All 
51 


9. : 
(5) 100 Ind, Cas. 907; 8 Lah. 167; 28 P L R 363: A 
IR 1927 Lah. 433. 3 - i 


*Pages of 47 A—[Ed. ahi 
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applicable was Art. 36 of the Limitation Act 
with the starting point from the date of the 
act of the misfeasance. a 
The question also arose before the Madras 
High Court in case of Narusimia Iyengar 
v. Official Assignee of Madras (6) which 
was a case of an application under s. 235 
made against the directors of the company 
by a liquidator. seeking to recover money 
by way of compensation for their acts of 
misfeasance. It wes held that: 
“Isimitation begins to run from the date of the com- 
mission ofthe alleged acts of misfeasance and not 


from the date of the order directing the winding up 
of tlie company”. 


' When the same question arose for con- 


sideration before the Bombay High Court 


inthe case of Govind Narayan vV. Rang- 
nath Gopal 7) the learned Chief Justice 
and his learned colleague agreed with the 
Lahore High Court in so far as they held 
that s. 235 did not create any. new right 
and that there. was not a fresh start for the 
purposes of Jimitation as a result of -the 
liquidation proceedings. But they agreed 
with the view expressed by the Allahabad 
High Court that neither Art. 36 nor Arts. 
115 or 116 could be applied and that the 
proper Article applicable was Art. 120 
only. 

In another unreported case, namely, that 
of the Official Liquidators of Jaunpur 
Sugar Factory Mills v.. Behari and Co. 
(Miscellaneous Case No. 119 of 1924, 
decided on June 27, 19304) one of us 
and-Mr. Justice Young had to consider the 
same question again. All the English 
authorities as well as the Lahore High 
Court cases were cited before them. After 
a survey ofthe case law and an exhaustive 


examination and careful consideration of” 


the provisions of the different sections, the 
learned Judges came to the conclusion that 
the view previously ,expressed in the deci- 
sions of this court was correct, ¿Their 
conclusion was-that an Official Liquidator 
is an officer of the court and not a repre- 
sentative of either the body of creditors or 
of the whole body of contributories - or of 
the company itself: it is only by virtue of 
his being an officer of the court that he is 
allowed to take into his custody the prop- 
erty and assets of the company. He not 
being a representative of the company, it 
did not necessarily follow that if a suit 

(6) 128 Ind. Cas.477; 54 M 153; 326L, W 555; 
Na MW M 966; AIR 1931 Mad. 58; 60M LJ 


0. 

(7) 127- Ind, Oas. 305; 54 B 226; 32 Bom. L R 232; 
Ind, Rul. (1930) Bom. 529: A I. R 1930 Bom, 
72. 


TS xiract: 149 Ind, Cas, 906—[Ha J - ars 


SHAM LAL v. OFF. LIQ., U. P. OIL MILLS CO. LTD. 


895 
brought by a company against a director 
or other persons liable would be time- 
barred that a suitiby an Official Liquidator or 
a director or acontributory would be equally 
barred. The learned Judges pointed out 
that the rule of limitation is a mere rule 
of procedure and that the right to recover 
a debt is not extinguished by lapse of 
time but only the remedy to recover it is 
barred and that accordingly the Legislature 
might well have thought fit to enact that 
where there would be a bar to a company to 
recover a just claim, it would not be a bar 
to a director or a contributory. Their 
conclusion was thats. 235 enables any of 
the three classes of persons mentioned 
therein to recover what could not be re- 
covered underthe General Law. Examin- 
ing the words of the section the learned 
Judges came to the conclusion that the right 
which the section gives is not given to the 
company but to the persons named inthe 
section. They pointed’ out that under. the 
Act the Legislature has made provisions, 
for instance, in s. 156 for making the ordin- 
ary law of limitation inapplicable by 
creating a fresh’ liability and they “also 
relied on the circumstance that according 
to the rulings of this court it had been held 
that there was a fresh start for the purposes 
of limitation in the case of an application: 
under s. 186 of the Act. 

Dealing with the question of the applica- 
bility of the particular Article of the Limi- 
tation Actitwas pointed out that Art. 36 
would be inapplicable because it could 
only apply when the misfeasance would be 
independent of a contract; whereas in the 
case of directors, who are governed by the 
Articles of Association it cannot be said 
that their misfeasance would be independ- 
ent of their contractual liability. It was 
pointed out that Art. 115 or 116 would-be 
inapplicable from the very nature of the 
case because the remedy is being sought 
not on account of any breach of a par- 
ticular contract, as those Articles con- 
template, but gn account of a breach of a 
general duty. Further as Art. 120 pre- 
scribes a period of limitation starting. from 
the date when the right to sue accrues 
and the #ight to sue can accrue only when 
three things arein existence namely, (1. tlt 
act which gives rise to a suit, (2) the presence’ 
ofthe plaintiff and (3) the presence of the 
defendant: and all these matters can only. 
come together when the Official Liquidator , 
is brought into existence, therefore, Art. 120 
applies, but the starting point of limitation 
must be the date of the liquidation, 


N 
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A similar question arose, not under s, 235 
but under s. 186 of the Companies Act, in 
an unréported case of this court which 
ultimately went’ up before their Lordships 
ofthe Privy Council. Their Lordships’ 
judgment is reported as Hansrajz 
Gupta v. Official Liquidators, Mussoorie 
Electric Tramway Co, Lid. (8). The 
Bench of this court following the pro- 
nouncements in the earlier decisions, while 
dealing withan application under 8. 235 
ofthe Act had come to the conclusion that 
the application made was not barred by 
time inasmuch aslimitation had not begun 
to run till the liquidation proceedings started. 
Their Lordships did not agree with this 
view and dismissed the application. 

No doubt the decision was under s. 186 
of the Companies Act and not unders. 285 
which we have to consider. But certain 
principles laid down by their Lordships 
appear to me to be of equal application. In 
the first place, their Lordships referred to 
the English, Law and pointed out that the 
Indian section which had been borrowed 
verbatim from the English section had an 
ancestral history. In Hansraj Gupta’s case 
(8) their Lordships remarked.— 

“Three features of the section call for notice: (1) 
it is concerned only with moneys due from a contri- 
butory, other than money payable by virtua of a 
call in pursuance of the Act. A debtor who is not 
a contributory is untouched by it. Moneys due 
from him are recoverable only by suit in the 
company's namé; (2) it is a section which creates 
a special procedure for obtaining payment of 
moneys; itis not a section which purports to 
create a foundation upon which to base a elaim for 
payment, It creates mo right. (3) The power of the 
court to order payment is discretionary. It may 
refuse to act under the section, leaving the liquidator 
tosuc in the name of the company and it will 
readily take that course in anycasein which it is 
made apparent that the respondent under this pro- 
cedure, if. continued, would be deprived of some 
defence or answer cpen tohim in a suit for the 


same moneys”. oe ; 
The implications of these observations 


would be considered when J come to consider 
the provisions of s. 285. It may be pointed 
out at this stage that their Lordships went 
on to observe-Lhat the olds, 191 of the English 
Act of 1862 corresponding to s. 186 of the 
Indian Limitation Act had been 
judicially interpreted and administer- 
ed in accordance with the #iews ex- 
pressed in Stringers case (9), namely, 
that the section isone which provides sum- 
mary proceedings against contributories ġ0 
. (8) 142 Ind. Cas. 7; (1933) AL J 175; Ind Rul 
- (1933) PO 43; (1933) MWN 190; A I R 1933 PO 
#63; 35 Bom. LR 319; 37L W 445; 64 M L J 403; 37 
OW WN 379; 5TOLT 166; 54 A 1047 (P 0). 
- (9) (1877) 4 Gh. 475; 20 LT 502; 17 W R 
654. ap 
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avoid proceedings in different .courts and 
to pérmit asingle proceeding in the wind- 
ing upcourt but e 

“in those summary proceedings every objection is 
just as open to the pereon sought to be charged as it 
would have been ifa bill had been filed”. 

Their Lordships thought that the position 
in this respect in India is the same as in 
England. 

It may, in this connection be noted 
that Stringers’ Case (9) arose out of an ap- 
plication filed against the directors of the 
company for misfeasance on account of scebr- 
tain improper payments of dividends which 
had been made by the managing director 
out of the capital of the company. The- 
casefell both under s 101 and under 
s,1650f the English Act corresponding to 


ss, 186 and 235 of the Indian Act. 
In the course of his observation Sir 
C. H. Selwyn, L. J., at p. 4834 


rererred to the case of Carpenter v.. Weiss 
(10), in which Sir James Parker, ina case 
where the directors had employed moneys 
belonging to the company in purchasing the 
shares of the company itself andhad been 
proceeded against ina summary way, had 
allowed the application. SirC. H. Selwyn 
L. J. at p. 484* remarked,— : i 
“That case appears to me tobe of importance 
intwo respects, first as shewiog the clear opinion 
ofso eminent a Judge as Sir James Parker, that in 
such acase the Master had jurisdiction without 
any bill being filed and secondly that. in . those 
summary proceedings every objection is just. as 
open to the person sought to be charged as it would 
have been if abill had been filed”. | 
It isthis observation which has been 
quoted by their Lordships of the Privy 
Gouncil in Hansraj Gupta's case (8), The 
observation wasmade in a case to which 
s. 165 ofthe English Act applied’ and their 
Lordships adopted the same principles in 
a case under s. 186 ofthe Indian Act which 
arose before their Lordships. This alone 
is sufficient to indicate that the principles 
intended to be laid down by their Lord+ 
ships of the Privy Council are not so narrow 
as to be limited to the provisions of s. 186 
only. 
Tt is not necessary to examine the cases 
of the English Courts as we are not really 
‘concerned with the opinion which has pre- 
vailed in England; but it may be conven- 
ient to point out that ‘in the latest English 
case which has been brought to our notice 
namely, in In re City Equitable Fire In 
surance Co.,Ltd. (11), the view has been ex- 
(10) (1852) 5 De & Sm. 492; 21 L J Oh. 835; 16 Jur, 


900. 
(11) (1925) Oh. D 407 at p 507; 94L J Oh. 445; 
133 L T 520: 40 T L R853; 17 De L Rep. 225. 
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pressed by all the learned Judges that the 
English section lays down and prescribes 
a special procedure and does not create any 
new right. Pollock, M. R., with reference to 
s. 215, which corresponds to s. 2395 of the 
Indian Act, remarked: 

` “I desire to say,though this is not the first time 
that this has been said, that that section deals only 
with procedure and doesnot give any new rights, 
It provides a summary mode of enforcing .existing 
rights”, i 

The learned Judge then pointed out that 
this was abundantly clear from a string of 
authbrities in the English Courts, He also 
quoted the words of Lord Macnaghten in 
the case of Cavendish Bentinck v. Fenn (12) 
that :— 

“That section creates no new offence, and It 
gives no new rights, bnt only provides a summary 
and efficient remedy in respecs of rights which 
apart from that section might have been vindicated 
ejther at law of in equity”. 

He did not at all quote the remarks of 
Lord Herschell inthe same case which were 
somewhat differently worded, Warrington, 
L. J., at p. 526* observed:— 

“I need not read it (s. 215) again, it has been 
read very often, andit has already been accepted 
as stating, and accurately stating, what was the 
settled law with regard tothe construction of the 
section corresponding to s. 215 of the present 
: Act.” 

And he also quoted an extract from the 
speech of Lord Macnaghten in Cavendish 
Bentinck’s case (12) Sargant L. J., at p.527* 
also referred to Cavendish Bentinck v. Fenn 
(12) and remarked that : 

“That conclusively established that s. 215 of the 
Companies Act is a procedural section only and 
‘merely provides asummary remedy for enforcing 
such liabilitiesas might be enforced by the company 
itself, or by its liquidator by means ofan ordinary 


action”. | oe , A 
Itake it that this is the view which pre- 


vailsin England on the section corresponding 
to s. 235 of the Indian Act. As the 
languages of the two sections are almost 
identical, I would hesitate very much to 
depart from the view expressed by such 
eminent learned Judges in England who 
have had great experience of Company 
Law unless there was something internal 
in thesection itself which would justify 
its interpretation ina different way. 

If s. 285 is a procedural section only then 
the remark of their Lordships of the Privy 
Council that it isnot a section which pur- 
ports tocreate a foundation upon which to 
base a claim for payment would be equally 
applicable. Similarly the power of the court 
to make the order for payment is discre- 

(12) (1887) 12 App. Cas. 652 at p. 669; 57 L J Oh. 
552; 57 L T773; 36 W R 44l. 


*Pages of (1925) Oh, D—[Ed.] 
L45—-113 & 114 
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tionary and itis in its option to refuse to 
act under the section, leaving the party to 
sue in thename ofthe company separately 
and it maybe ready to take such a course 
if itis convinced that the procedure under 
the section would be to deprive the opposite 
party of some defence or answer open to 
him ina regular suit, Comparing the lan- 
guage of the other three sections, namely 
156, 186 and 235, one thing is remarkable. 
Not only the marginal note to s. 156 which 
shows that the section deals with the liabili- 
ty ofcontributories, but the language of 
that section imposes a statutory liability 
under the Act on contributories and lays 
down. that every person and past member 
shall be liable to contribute to the ` assets 
of the company ete., ina certain contingen- 
cy. As against these ss. 186 and 235, which 
have the marginal notes ‘power to order 
payment’ deal with the power of the court 
to make the order, the difference being that 
although in s.186 there is no restriction 
that the order canbe made only on the 
application made by a particular class of 
persons, s. 235 contains such a restriction. 
But both. these sections empower the court 
to make an order against the person com- 
plained against and neither of them.pro- 
fess to confer a new right on the person 
applying. Section 235 merely says: . 

“fhe court may,on the application of the liqui- 
dator or of any creditor or contributory, examine 
intothe conduct ofthe promotor, director, manager 
liquidator or officer and compel him to pay or 
restore the money etc.” : 
It really gives a discretion to the. court 
to make the order; but the significance 
ofthe expression on the application of. the 
liquidator isto restrict the power of the 


court so asto prevent it from proceeding 


suo motu without any application before it, 
Before the court should start an investi- 
gation, there should be some person before 
it who would be ultimately responsible for 
the costs in case the application does not 
succeed; whereas in a proceeding under 
s. 186, the contributories are already on the 
register and itis known how much they 
have paid and how much they havé not paid 
and an elaborate investigation of the kind 
required under s. 235 is, therefore, not 
called for merely becausé the section says 
on the application of the liquidator, I do 
not construe it tomean that it creates a 
new right in the liquidator, creditor or 
contfibusory. Even if one were to say that 
such aright is created, the right would be 
confined to applying tothe court and not 
toget the relief asked for, Indeed, the 
application can be made only in the inter. 
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est of all persons concerned, namely, the 
entire body of creditors and contributories 
and must be msde in the interest and for 
ibe benefit ofthe entire eompany and per- 
sons Interested init. When the liquidator 
applies he cannot ke applying in his own 
right and for his own interest. When a 
creditor or contributory applies, he cannot 
hope to get an order in his own favour per- 
sonally or necessarily toget a share in ihe 
amount if realised. The object of the 
application isto make the person liable 
to refund, restore or pay the amount due 
from him, which would go into the common 
funds andwould be available for distri- 
bution amongthe persons entitled and it 
‘may wellturn out that the person applying 


does not get any share outofthe amount so 
realised. ; 


The restriction that the court should pro- 
ceed onlyon an application of the persons 
named, in my opinion, implies that the court 
should not move in the matter of itself. 
The application is merely for the purpose 
of inviting the attention of the court to the 
alleged wrongful act and to show that there 
is a prima facie case for inquiry. ‘There is 
mo absolute right in the persons named 
therein to enforce the liability of the person 
complained against or to recover. anything 
for themselves, The matter -is purely dis- 
cretionary. Ifthe court has a discretion to 
examine into thë conduct of the person 
complained against or not, it would follow 
that there cannot be any right created by 
the section in favour of the applicant to get 
the relief sought for. The application isin 
the nature of bringing the matter to the 
notice of the ccurt and drawing its atten- 
tion to the irregularities or misconduct. 


Ifsub-s. (1) had stood by itself and we 
had not sub-s. (3) added to this section, the 
result would have been similar to what was 
pointed out by their Lordships of the Privy 
Council in Hansraj Gupta’s case (8), which 
was under s, 186 of the Act. The only mat- 
ter befora the court being a proceeding 
arising out of an application, the Articles 
ofthe Limitation Act which are applicable 
to suits would have been wholly inappli- 
cable and could not have created any bar. 
Similarly in view ofthe course of decisions 
in India, the applicability of Art. 181 would 
have been equally doubtful. It has been 
held that in view of the fact that all the 
proceding Articles apply to applications 
madeunder the Cude of Civil Procedure, 
Art. 181 also applies to other applications 
under the same Code;i. e., the ` application 
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contemplated therein is ejusdem generi 
with the other applications which ere 
specially specified. In thig view 
of the matter even Art. 181 would not have 
applied, and of couse; none of the other 
special Articles would have been applicable. 
The result would have been that there 
would perhaps be no limitation at all. 
Then the observation of their Lordships 
that the well established practice that the 
court should not exercise its discretion but 
readily take the course of leaving the appli- 
cant to seek his remedy independently so 
as not todeprive the opposite party of some 
defence or answer open to him in a suit, 
would have applied with full force. ; ; 

The Legislature has, however, expressly 
added sub-s. (3) which makes the Limita- 
tion Act applicable to an application under 
the section as if such application were a 
suit. The object obviously is to preserve 
the rightof defence under the Limitation 
Act and also to make it clear that the 
Articles of Limitation Act which apply to 
applications are irrelevant. It seems to me 
that the addition of the sub-section empha- 
sizes the viewthat there is no freshstart for 
purposes of limitation, but thatthe Limita- 
tion Act continues to be applicable, the only 
difference being that the proceeding must 
be deemed to have been started as if a 
suit were filed and not as if a mere applica- 
tion had been presented. . 

No doubt the words ‘money due’ o¢cuiTing 
in s. 186 do not find place in s. 235. But 
the effect of the addition of sub-s. (8) is to 
preserve the rules of limitation and more 
than counterbalances the omission. 

It has been contended on behalf of the 
liquidator by his learned Counsel that this 
section givesa right to the liquidator to 
apply and inasmuch as the application is 
tobe treated as a suit, the liquidator must 
of necessity be considered to be the plaintiff 
suing inhisownright and not on behalf of 
the company, and that, therefore, the appro- 
priate Article of the Limitation Act which 
would be applicable would be one which 
would apply to the liquidator suing in his 
own personal right.. But this contention 
cannot be accepted. 

The learned Counsel for the liquidator 
has urged that sub-s. (3) must mean as if 
such application were a suit filed by the 
applicant in his own right. Those words 
are not in the section, and it is not appro- 
priate to interpolate them. The sub-section 
does not mean that the application must 
be in the form ofa plaint or that it should 
be registered as a plaint, All that it says 
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is that when an ordinary application con- 
templated by that sub-section is filed, the 
law of limitation applicable to it would be 
` the same as if a suit were filed. , It does not 
necessarily mean that such a suit should be 
filed by the applicant in his own personal 
right, : 
[think s. 235 must be read consistently 
with the other provisions in the same Act. 
Under s.179, an Official Liquidator is em- 
powered with the sanction of the court to 
institute or defend any suit or prosecution 
orother legal proceeding, civil or criminal, 
inthe name andon behalf of the company. 
It is also obvious that as no property vests 
in the Official Liquidator, he has no personal 
right to move in the matter. His power to 
sue inthenameandon behalf of the com- 
pany isconferred upon him bys. 17¥of the 
Act. It, therefore, follows that whatever 
suit he files or whatever legal proceeding, 
civil or criminal, he takes, he must take it 
in the name and on behalf of the company. 
No. doubt the liquidator is an officer of 
the court having been appointed by the court 
and heis under the direction and control 
of the court. But when a proceeding is 
started by him that . proceeding is not initia- 
ted in his personal capacity but in the 
name and on behalf of the company, and 
it must be deemed as if the proceeding is 
being continued not only in the interest of 
the company but actually by the company 
through its liquidator. 

The fact that the present liquidator can 


file an application against a past liquidator | 


also shows -that the application must be 
deemed to be in the interest of and on 
behalf of the company and not, in his 
personal right or capacity. There is no 
rightin a liquidator as against a previous 
liquidator who hasretired. No doubt, under 
s. 235 persons other than the liquidator, 
namely, a creditor or a contributory also 
canapply. But, in my opinion, similar 
considerations apply to these applicants as 
well. There is no right conferred upon 
them to start a fresh proceeding in their 
own right andto get any relief for them- 
selves. ‘They merely moved the machinery 
ofthe court by filing an application. The 
purport of the application is to make persons 
liable to repay money or restore property 
to the company, sothat it may go into the 
common fund. It is obviously a representa- 
tive application filed on behalf of a class 
of persons. Ifa creditor files it, it is cer- 
tainly for the benefit and interest of all the 
creditors; and similarly if a contributory 
files it, it is obviously ‘in the interest and 
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for the benefit of the entire body of contri- 
butories. None of them seeks to enforce 
any personal remedy or obtain any exclu- 
sive benefit. . . 
It has been argued that as there is no 
independent right in a creditor, or for the 
matter of that even in a share-holder, to 
institute a regular suit independently of 
his rightto apply under s. 235, the section 
must create a new right and confer it 
upon these persons, But the same argu- 
mentcould be advanced in respect of the 
provisions of the. corresponding section in 
the English Act. No case has been yet 
brought to our notice which has expressly, 
laid down that even in exceptional cir- 
cumstances a share-holder cannot maintain 
a regular suit. Indeed, it is possible to 
conceive of cases where there is collusion 
among directors, and a share-holder may 
bringa suit against a person responsible 
against whom the directors are not proceed- 
ing. It is more difficult to conceive of 
cases filed by a creditor. But in the view 
which I take of this section, I am of opinion, 
that no new right is created in either of. 
these three classes of pérsons, and the 
application filed by any of themis filed to 
the court for the purpose of drawing its 
attention tothe matter complained against 
and starting an inquiry in the course of the 
winding up proceedings. The person 
against whom a proceeding is started is 
entitled to set up a defence of limitation 
and would be protected if he can satisfy 
the court that ifa regular suit had been 
instituted against him by the person en- 
titled to sue he would have had a good 
defence of limitation.’ He is fully protected 
insuch a case. There would no longer be 


any option for the court to make or refuse — 


to make anorder against him. The applica- 
tion must be dismissed. The object of the 
sub-section is apparently to preserve the 
right of the person against whom an ap- 
plication is made which would be open to 
him ina regular syit under the Indian Limi- 
tation Act. The learned Oounsel for the 
liquidator then argued that even if in one 
sense no new right be held to have been 
created bys. 235, nevertheless the section 
necessarily gives a freshstart to the liquida- 
tor, creditor and contributory, because they 
havea right to file an application under 
this section and_that right cannot be exercis- 
ed till the liquidation proceedings have 
started. It seems to me that only when a 
new right is really created by this section 
that there canbe a new: start for the pur 
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has keen created at all, and only a summary 
procedure has been prescribed and a new 
forum has been created to which recouise 
may be had, then there is not necessarily a 
new start for purposes of limitation. Ifone 
were to concede that a new right is crea.ed 
resulting inanew start for purposes of 
limitation, the result would be that every 
applicant may have afresh and a different 
starting point. For instance, there may be 
thousands of contributories in a company 
and if under the Articles of Association the 
relation of principal and agentis created 
between all the share-holders on one side 
and the managing agents or directors on the 
other, the agency would continue and only ter- 
minate with itheliquidation proceedings. A 
suit brought by a sharerhclder against a 
director or a managing agent may not well in 
such a case be one fled under Art. 90 ofthe 
Limitation Act, in which case the time 
would begin to run from the date when the 
neglect or’ misconduct complained against 
became known to the plaintiff. If out of thou- 
sands of contributories some come to know 
ofit on one day and others come to know 
of it on other days, the starting point of 
limitation will vary according to the per- 
sonality of the contributory who applies to 
the court. It seems tome that such a view 
will lead to an impossible result. No doubt in 
certain special Articles of the Limitation 
Act thestatus of the plaintiff as distinct 
from his personality isanimportant factor. 
But ordinarily the rules of limitation are 
for the protection of the defendant and they 
vary according to the nature of the suit 
that is instituted and the relief sought 
against the defendant. 

Then again, if every contributory has a 
new right created in his favour under this 
Act there would be no bar to successive ap- 
plications being filed times out of number 
against the same director by various con- 
tributories. No doubt the court has a dis- 
cretion to refuse such an application, but 
each contributory may come forward with 
the allegation that some evidence which 
might have been forthcoming was not pro- 
duced on the previous occasion, and the 
court may have to yield and sjari a fresh 


e inquiry resulting in an unnecessary harass- 


ment of the person complained against. Nor 
would it be unlikely that, when one liquida- 
tor has died, retiied or resigned and andther 
liquidator is appointed, he may start a fresh 
proceeding, alihough the previous liquida- 
tor had failed. It seems tome that the 
application contemplated in s, 235 is one 
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filed really on behalf of the company and 
not in the exercise of any new right con- 
ferred upon the applicant. The responsibi- 
lity for the payment of costs in” case of 
failure would, of course, lie on the person 
who moved the courtin the first instance. 
But the mere fact, that the section requires 
that the court can proceed only on applica- 
tion so made, does not necessarily imply 
that the application made is made in the 
exercise of ihe personal right of the applic- 
ant. This section allows proceedings to, be 
taken only against a director, past of pre 
sent, or manager, but also against officers 
of the company. If the view advocated 
for by the learned Counsel for the liquida- 
tor were accepted, a transaction which is 
many many years old may be re-opened, and 
people, who have ceased to have any connec- 
tion with the company, may be brought in 
again and asked to explain their conduct 
and justify it after the lapse of a large 
number of years. No doubt in special cases 
the court has discretion to refuse to inquire 
into a stale claim, But if a court is de- 
termined to brush aside all considerations 
of limitation, there would be nothing to 
prevent it from calling upon such persons 
to vindicate their conduct in respect of 
matters which took place long long ago. Had 
the intention of the Legislature been to 
give a power to the court,if it so decides 
to re-open old questions, there would have 
been no necessity to add sub-s. (3) in it. 
It would have been quite sufficient to say 
that the court may, when it considers fit, in- 
vestigate into the conduct of the persons 
complained against. 

It may be pointed out that if a new right 
were created in favour of a liquidator and 
if it were a personal right and the applica- 
tion made by the liquidator were in his own 
right and not on behalf of the company, 
then it would follow logically that a new 
lqiuidator recently appointed would have a 
fresh start for purposes of limitation and 
that successive liquidators would have 
successive staris and, if the court were de- 
termined to re-open an old question, it could 
ignore all rules of limitation and give a 
fresh start in favour of the company by ap- 
pointing a new liquidator. I do not im- 
agine that such a result could ever have 
been contemptated by the Legislature. 
There is nothing in the section which com- 
pels me to depart from the view which has 
been taken of the corresponding section in 
the English Cases and nothing which com- 
pels me to hold that in essence s., 235 is 
different from s. 186. and that, although 
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there can be no fresh start for purposes of 
limitation for an application under s. 186, 
there is*such a fresh start inthe case of an 
application under s. 235. 

The position then being that the law of 
limitation remains unaffected by the start- 
ing of liquidation proceedings, it follows 
that once limitation has begun to run 
against a person it would not cease to run 
merely because a liquidation order has 
been passed. The Articleof the Limitation 
Act “which would have been applicable to 
a suit before the liquidation proceedings 
started would continue to be applicable and 
the defendant could be entitled to set up 
a plea of limitation based on that 
Article, 

Some stress was laid by Walsh, J. on the 
impracticability of this view, as in his 
opinion such a view would render s. 235 
almost a nullity. But there seems to be 
really no practical difficulties. If there 
is a cause of action against any one 
other than the board of directors, it is the 
duty of the latter to bring a suit within 
the prescribed time from the date of such 
cause of action. Hf such a director omits to 
sue, then the share-holders or creditors 
cannot claim to have an extended period 
of limitation, unless the appropriate Article 
entitles them 10 ` count from the 
the date of knowledge or unless fraud 
concealing the knowledge extends the 
period. Thesame remarks apply to acts 
committed by past managing agents. In 
the case of the present managing agents 
it may well be said that their agency does 
not terminate till the liquidation proceed- 
ings are started. It is the duty of the 
liquidator as well as the share-holders and 
creditors to act promptly and discover acts 
of misconduct and seek relief forthwith. If 
they allow the opportunity to pass away, 
they have themselves to thank for. Similar- 
ly in the caseof past directors it is the 


duty of the present directors to proceed ~ 


inasmuch as they represent the company. 
In the case of the present directors, even if 
they be not considered to be trustees, they 
may well be agents . of the share-holders and 


time may not begin to run against them till - 


this agency terminates or knowledge is 
brought home to liquidators and share- 
holders. I do not see that there is any 
particular hardship or impracticability in 
holding thatthe law of limitation has been 
left altogether unaltered by the provisions 
of 5.235. © 

“The question what should be the starting 


point for purposes of limitation ‘would, of 
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course, depend on thé particular Article 
which applies tothe facts of that case. It 
cannot be laid down broadly that no other 
special Article can ever apply and only 
Art. 120 would apply. 

` Creditors and contributories exisled before 
the company came into liquidation. The liq- 
uidator is, ofcourse, a person who comes into 
existence after the liquidation. Ifa suit could 
have been brought by the company against . 
the opposite party, then the Article of Limita- 
tion, in my opinion, applicable 10 sucha suit 
would continue to be applicable even if 
inistead of filing 2 suit the liquidator files an 
application under s. 239, Ifa different kind. 
of suit could have been brought by a 
creditor or contributory, without in any. 
way saying that it can be brought, then 
the particular Article applicable would con- 
tinue in my opinion to be applicable even 
before the suit. No change is brought 
about in consequence of the winding-up 
proceedings. It would follow that if the 
suit brought in a regular court was of such, 
a nature as to make Art. 36 or Art. 90 or 
even Arts. 115 or 116 applicable, then in 
the face of these special Articles the 
residuary Art. 120 would not apply. But 
if in such a suit no special Article is ap- 
plicable, then one will have to fall back on 
Art. 120, Of course, the starting - points of 
limitation under these Articles would be 
different. In the case of Art. 36 time begins 
to run when the malfeasance, misfeasance 
or non-feasance takes place. Under Art.. 
90 time begins to run when the neglect 
or misconduct becomes known to.the plaint- 
if; under. Arts. 115 and 116, when.the con- 
tract is brokenorthe breach in . respect of 
which the suit is instituted occurs.. Under 
Art. 120, limitation begins to run from the 
date when the right to sue accrues. In the 
view thatI have taken of s. 235 that there 


.is no new right created in favour of the 


applicant, the right to sue does not accrue 
only when the liquidation proceedings - 
start, but the right to sue would accrue 
when it would have accrued if a regular 
suit were instituted by the person entitled 
to institute such suits before the liquida- 
tion proceedings began, It is, therefore, 
obvious that it does not necessarily follow 
that the right tosùe cannot accrue under 
Art. 1420 earlier than the date of the liquida- 
tion proceedings. 

In this connection I must point out that 
the learned Counsel for the liquidator has 
laid great stress on the observation of their 
Lordships of the Privy Council in Hansraj 


902 
Gupta’s case (8) at p. 184* that even if Art. 181 
does apply to theapplication under s. 186, 
the period of limitation prescribed by that 
Article is three years’ from the time when 
the right to apply accrued which time would 
not be earlier than the date of the winding- 
up order. That observation is obviously 
intended to mean that if there were a new 
right to apply under Art. 181, that right, of 
course, would not have accrued earlier than 

‘the date when the person applying could 
have made the application. It may also be 
pointed out that out of the Articles in the 
Limitation Act applicable to applications 
there is none which can apply to an ap- 
plication under s, "186 except Art, 18]; 
whereas there are numerous Articles pres- 
cribed for suits which may apply to a 
suit against directors, _contributories, 
managers etc., contemplated by s. 235 which 
are other than Art. 120, 

' It, therefore, seems to me that although 
the recent case decided by their Lordships 
of the Privy Council was a case under 
8.186 of the ‘Act, the principles laid down 
therein are of equal application to s. 235, 
and therefore, in one sense it may be 
said that by implication the cases of this 
court have been overruled. But even ss- 
suming that those cases have not by impli- 
cation been overruled, it seems tome that 
the principles laid down therein compel me 
to put asimilar interpretation on s. 235 as 
was put by their Lordships of the Privy 
Council ons. 186. I must hold that this 
section does not create any foundation upon 
which a claim for payment of money can be 
based and that it creates no new rights and 
that the power of the court 19 discretionary 
and I may. leave the applicant to seek his 
remedy by a regular suit and it would 
readily take that course in case it is apparent 
that the procedure under that section as 
continued would deprive the opposite party 
of some defence or answer open to him 
in a regular suit. I must accordingly 
hold that there is no fresh start for pur- 
poses of limitation necesSarily beginning 
from the date ofthe liquidation proceed- 
ings, but that the appropriate Article ap- 
plicable to a suitofthe naturegf the relief 

eclaimed inthe application would continue 
to be applicable. f 

I, therefore, think that in view of the 
light thrown on the proper interpretation 
to be put on the sections of the Companies 
Act by their Lordships of the Privy 
. Council in the recent case, the view of 
this court, so far as it laid dow. that 

*Page of 1933 A L. J —[Ed,] a 
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thereis a fresh start of limitation, is no 
longer good law. But the view ” of the 
court in the cases cited. above, efor the 
reasons mentioned therein that Arts. 36,115 
and 116 were not applicable to the cases 
before the learned Judges, was perfectly 
sound, and in those cases no other Article 
but Art.120 was applicable. I, of course, 
do not mean to deny that there cannot ba 
other cases to which special Articles may 
apply. Iam gladto find that this view . 
is in accord with the opinion expressed.. 
by the Bombay High Court in Govind ~ 
Narayan v. Rangnath Gopal(7). They hava 
agreed with the Lahore High Court so far 
as not to give the applicants a fresh 
starting point, but have agreed with this 
court as regards the applicability of Art. 120 
in the cases of the type before them. 

The above is my answer tio the question 
of limitationreferred to us, 

Mukerji, J.—I have the misfortune to 
differ from my learned colleagues. 

This is a reference to a Full Bench and 
it has arisen out of an appeal filed by 
the opposite patty in a misfeasance applica- 
tion initiated against him bythe official 
liquidator of the U. P. Oil Mills Company 
Ltd., in liquidation. The learned Company 
Judge has allowed the application in part 
and an appeal has been filed by Mr. Shyam 


Lal J. Dewan. 

The point before the Full Bench is 
one of limitation. The plea of limita- 
tion was not urged in the court below 
and was not urged as one of the. 
grounds of appeal inthis court. But in 
view of a certain recent decisicn of their 
Lordships of the Privy Council to be noticed 
later on, a plea of limitation was taken and 
the learned Counsel forthe cppellent has 
been heard on that plea. 

In two cases decided in this court it was 
held that the misfeasance application under 
s. 235 is governed by Art. 120 of the Limita- 
tion Act and the starting point of limitation 
is the appointment of the Official Liquidatgr. 
To both these decisions I nappened to bea 
party. The earlier decision is, In the 
matter of the Union Bank, Allahabad Lid., 
Co., (4) and the later decision is unreported 
and will be found in the caseof Official 
Liquidator of Jaunpur Sugar Factory v. 
Behari & Co., (Miscellaneous Case No. 119 
of 1924 decided on June 27, 1930*). 

I have heard the learned Counsel for the 
appellant at length and had the benefit of 
discussion on his part of the recent Privy 
Council judgment in Hansraj Gupta v. 

*See 145 1. O, 906—[a.] 
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. ficial Liquidators, Mussoorie Electric 
Tramway Co., Lid. (8). Having regard to 
certain remarks to be noticed later on, 
containéd in the judgment of the Privy 
Council, I shall have to modify ‘my opinion 
to this extent that the starting point of 


limitation would be not the appointment of - 


the Receiver but the date of the winding up 
order. Iwill give my reasons later on. 
Otherwise, I am afraid, I must fully adhere 


- to the opinion I expressed in those’two cases. 


- As in the latter case, which is unreported, 
Thad had the advantage of hearing avery 
eminent Counsel, who is now. occupying a 
seatonthe Bench of this court, and as I 
wrotea longish judgment dealing with all 
the English cases and Indian cases cited 
before me, I donot propose to go over the 
same grounds again. What I propose to do 
isto append as a part of this judgment 
an extract from the aforesaid judgment, as 
it is not reported. 

I will only consider the Privy Council case 
and such fresh and new arguments as have 
been adduced before us. f 

I will start with the Privy Council 
decision. In the case which may shortly be 
described as Hansraj Gupta’s case(8) the Offi- 
cia | Liquidator for the company in liquida- 
tion claimed certain sums of money ‘which 
were, undoubtedly, on the findings of the 
Privy Council itself, due tothe company 
from a contributory by an application to the 
Company Judge under s. 186, of the Indian 
Companies Act. The application was heard 
by two Judgesincluding myself and it was 
allowed partially. The contributory against 
whom the application had been made for 
monies due to the company appealed to their 
Lordships of the Privy Council and their 
Lordships came tothe conclusion that the 
interpretation put by the Judges of this 
court on s. 186, was not right. Their Lord- 
ships of the Privy Council laid down on a 
construction of the words “money due from 
him (contributory) to the company” meant 
that the money was due to the company and 
could have been recovered by the company 
by an ordinary suit instituted in a court of 
ordinary jurisdiction. Their Lordships 
relied on the interpretation putin England 
on the corresponding English Statute and 
especially on what is known as the Stringer's 
case (9). f 
“lam of opinion that this decision of the 
Privy Council does not in any way bear on 
the question which we have to decide. 

__ In Stringer’s case (9) the main point for 
decision was whether an application for 
| ecovery of money could lie and whether, in 
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a Summary way, an order could be passed 
for recovery of the money. The learned 
Judge, who heard the application, in the 
first instance; was of opinion that the remedy 
of the liquidator lay by a suit and not by art 
application. In appeal the question was 
whether an application was a proper remedy 
and in deciding that it was, the following 
remarks were made: — 3 

“Ia those summary proceedings every objection is 


just as open to the person sought to be charged as it 
would have been if a bill had been filed.” 


Their Lordships pointed out that ifa suit 
had been filed on behalf of andin the name 
of the company by the Official Lliquidators 
against Hansraj Gupta, Hansraj Gputa 
would have hada defence by way of limita- 
tion, and, therefore, the Judges of the High 
Court were not right in holding that there 
was no question of limitation after the wind- - 
ing up order had been made provided that 
the claim was not barred at the. date of the 
winding uporder. . ; 

Beyond this, the decision of their Lord- 
ships’. judgment does not go. Itis true that 
in dealing with the section corresponding to 
s. 186 of the Indian Companies Act, their 
Lordships said that three things were 
certain, on the decisions given in England, 
one being that the section created only a 
special procedure, and it was not a section 
which purported to create a foundation upon 
which to basea claim for payment. In 
new rights. It 
is argued that similarly s. 235 did not create 
any new rights. 


To the question how far any new rights 
were created by s. 2395 of the Indian 
Companies Act and what is the decision of 
the English Courts on the question of new 
rights given onthe English saction, y will 
not add a single word, because I have dealt 
with the point at length in the judgment, 
an extract from which will be appended asa 
part ofthis judgment. I have tried to show, 
that the words ‘created nonew rights’ were 
used in connection with the particular facts 
of the cases, and the English cases never 
considered the language of the séction which 
corresponds tos. 235, of the Indian Companies 
Act, in order to decide a question of limita- 
tion, 9 ` f 
- All that Hans Raj Gupta’s case (8) layg 
down isthat where a defence is open to the 
defendant, the person against whom the 
liqtiidator is proceeding, if a suit had been 
instituted against him by the company, - 
those defences should be still open to him in 
an application to the court to recover money 
due to the company, by the Official 
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Liquidator. A somewhat similar rule has 
been {provided for by the Legislature in 
8. 235 of the Indian Act. By sub s. (3) the 
Indian Act lays down:— ' : 

< “The Indian Limitation Ack, 1908, shall apply to 
an application under this section as if such application 
were a suit.” ` 

Although there was no such provision 
under s. 186 of the Indian Act, their Lord- 
ships by their decision laid down that the 
rule of limitation would still apply. Suppos- 
ing, therefore, that the decision of their 
Lordships of the Privy Council applies, 
all that can be said is that in the 
application out of which this appeal 
has arisen, the appellant Shyam Lal should 
not be deprived of his: right to plead 
limitation. This is conceded an all hands. 
The only question is “What would be the 
rule of limitation applicable?”. If this 
view be correct, the decision of their 
Lordships of the Privy Council does not 
make the point at all clear, for the simple 
reason that their Lordships were not dealing 
with the question of limitation applicable 
tos. 235, Indian Companies Act. i 
` Tf I have. understood the learned Counsel 
for the. appellant clearly, he wants that we 
should read the following words at the 
end of sub-s. (3).s. 235, namely, “and it 
was a suit in the name and on behalf of 
the company”. Thus the entire sub-section, 
according to the argument of the learned 


Counsel for the appellant, should be read as - 


follows: viz.— .. ani 

“(3) The Indian Limitation Act, 1£08, shall apply 
to an application under this section as if such 
application were a suit and a suit in the name and 
oo behalf of the Company.” 
I will notice his arguments in detail 
and try to find out whether there can be 
any justification for such an addition. 
Ordinarily, I may point out, it is against 
all canons of interpretation to read 
additional words in an enactment of the 
Legislature. 


The argument ‘of the learned Counsel 
for the appellant is this. Section 235 is 
only a provision prescribing a procedure 
and is a procedure in addition to the 
remedy which is open to the applicant 
by way of suit. He argued that it was 
open to the liquidator to bring g suit and 
his remedy was not confined to an ap- 
lication under s. 235. This may be the 
case with the liquidator, but what about 
the “creditor” and the “contributory”; 


. could a creditor independently of s. 235, 


bring a suit in a court of ordinary juris- 
diction against the present appellant, Shyam 
Lal, who is alleged to have been one of 
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the partners ofthe firm of managing agents 
who? it is said, mismanaged the company 
and caused a loss to it? Could, ggain, a 
single contributory bring a suit for the 
same relief? No authority has been pro- 
duced before us to show that such suits 
could be maintained on behalf of a creditor 
or a contributory. It is clear, therefore, 
that s. 235 gives special rights to a creditor 
and to a_ contributory, which would not 
exist but for this provision. 

Again, we have to read the provjsion 
of a law in order to find out what the law 
means. Section 235 begins with these 
words : 

_ “Where, in the course of winding up a company 
it appears”, 

What has io appear is to appear in the 
course, of winding-up. A matter may 
have “appeared” toa man who is a con- 
tributory in liquidation before the winding- 
up started, but he could not have made 
an application before the Company Judge 
and he could not have filed a suit in a 
court of ordinary jurisdiction. The con- 
dition precedent to the application of 
s. 235 is thatthe matter which is to be 
adjudicated on has to appear in the course 
of winding up. Again one of the persons;. 
who may be proceeded against by a 
misfeasance suit, is a liquidator. The 
argument of the learned Counsel for the 
appellant has been that where a suit by 
the company would be barred against his 
client, an application by the liquidator 
under s. 235 should be held tobe barred, 
But where a subsequent liquidator wants 
to proceed against an earlier liquidator 
for misfeasance, can it be said that the 
company could have brought a suit for 
similarrelief, There wasno iquidutor in ex- 
istence when the company wasin ac..on, and 
therefore, it is impossible to say that the 
liquidator proceeded against could plead 
that the suit would be barred if the suit 
on behalf of the company would have been 
barred. 


Further there is a word of great import- 
ance insub-s. (3) which has been overlooked. 
It is the word “such”. The sub-section 
says that the Indian Limitation Act shall 
apply to an application under this section 
asifsuch application were a suit. Now “such 
application” can only mean an application by 
the“creditor”, or “contributory” or ‘‘liquida- 
tor”, Therefore, the plaintiff, for the purposes 
of this suit, must be the applicant and not 
the company. There may be an applica- 
tion by the creditor; there may be an 
application by the contributory, there may 
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be an application by the liquidator. In 
each case it is the creditor or the con- 
tributorg or the liquidator who is to 
figure as the plaintiff and not, the com- 
pany. : 

There is yet another answer to the 
arguments of the learned Counsel for the 
appellant. He says that 
is to be -deemed to be a suit by or on 
behalf of the company. As to the liquida- 
tor, it may be suggested thathe is allowed 
to maintain an application or a suit in 
the name or on behalf of the company. 
This is stated in s. 179 cl. (a) of the Indian 
Companies Act, But what about the 
creditor? What about the contributory? 
Is a creditor entitled to maintain a suit 
in the name and on behalf of the company? 
Is a contributory entitled to maintain a 
suit in the name and on behalf of the 
company? At least I have not been able 
to find any warrant for such a proposition 
and none has been placed before us. The 
argument is that every one of these three 
is maintaining the application for the 
benefit of the company. This is undoubted- 
ly true. But what was the necessity of 
mentioning the three individuals by name 
if it was going to be an application on 
behalf of thecompany. The persons vitally 
interested are allowed to come before the 
court and to seek its permission to maintain 
the application. The maintenance of the 
application may involve serious liability 
on the opposite party, and the Legislature 
thought it fit to give the opposite party 
the benefit of the law of limitation, In 
England, as I have pointed out in my 
judgment in the unreported cuse, it was 
Bo late as in 1888that the trustees were 
allowed the benefit of the law of limita- 
tion. From 1623 when the law of limita- 
tion was enacted in England the trustees, 
and among them are included the directors 
of the company, were never allowed to 
plead limitation. Now in England the 
trustees are in very favourable circumsta- 
neces, because by the Act of 1888 the period 
of limitation is six years and the limita- 
tion starts fromthe date of the commitment 
of breach of trust. The Indian Law 
unfortunately for the directors and some 
others, so far as I can see, is different. 
When the Indian Legislature borrowed 
broadly s. 285 of the Indian Act 
from s. 219 ofthe English Actof 1908, they 
took care to lay down that the Indian Limita- 
tion Act of 1908 would apply. It is possible 
that the Legilature did not care to see 
what would be the significance of the 
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application of the Indian Limitation Act 
when it was giving the creditor, the con- 
tributory and the liquidator a right to make 
the application. In.England it was not neces; 
sary to enact the rule asto the applicability 
of the law of limitation, because the rule of 
limitation had already been enacted as an 
independent Act in 1888. Butthe English 
Law asto limitation and the Indian Law 
on the same subject are different and it is 
not open to the Judges to legislate, simply 
because there may be some hard cases. 


A good deal of the argument of the 
learned Counsel for the appellant has been 
based on an alleged hardship on the 
persons proceeded against. It was argued 
that supposing the promoter left the company 
thirty years ago yet it would be open to 
the liquidator to proceed against him within 
six years of his appointment. This may be 
so, ifthe result of the application of the 
Limitation Act of 1908 be such. It may be 
a misfortune of the promoter, but that will 
not be any reason for our adding the 
words “and in the name and on behalf of the , 
company”, to the 3rd sub-section to s. 235, 
The Legislature believed that it had given 
relief to the persons to be proceeded against 
in a misfeasance case by saying that it 
would be open to him to plead limitation, 
If, asthe result of judgments of the courts, 
it is found that the relief is not adequate, it 
would be open to the Legislature to step in 
and to give further relief, 

I may point out that it is open to the 
court torefuse to proceed where the claim 
of the Official Liquidator or the creditor 
or thecontributory is stale. In the instance 
given by Dr. Katju, namely, where a 
promoter hes left the company thirty years 
ago, the court will probably refuse to in- 
vestigate inio the actions of the promoters. 
When the company had been in solvent 
circumstances for twenty years and no- 
body thought it fit to proceed against the 
promoters, the court would be justified in 
refusing an investigation. Then, s. 281 of 
the Indian Companies Act provides some 
relief in certain cases. However, we can- 
not interpret the statute law on grounds of 
mere harshness or hard cases. 

Then it was argued that if a contributorye 
or a creditor or a liquidator, each comes 
forward with an application against, say, 
an ex-director, there may be different 
rules of limitation for different applicants, 
unless they are al) treated asrepresenting 
and applying on behalf of the company, 
I do not think that any such thing follows. 


. the date of 


“ 


906° 
In my own judgment in the unreported 
case, I haveshown why the several special 
Articles of the Limitation Act do not apply 
and why Art. 120 has to be applied, 
‘Now I want to examine; Art. 120 being 
applicable, what would be the starting 
point of limitation and whether the starting 
point should necessarily be différent “in the 
case of different applicants who, acccord- 
ing to my opinion, are to be treated as 
plaintiffs in suits, under sub-s. (8) of s. 235, 
of the Indian Companies Act. Under 
Art. 120 the starting’ point of limitation is 
the date “when the right to sue accrues”. 
Interpreting very similar words used in 
Art.181 of the Limitation Act of 1908, 
which are “when the right to apply ac- 
crues,” their Lordships of the Privy Coun- 
cil in Hansraj Gupta’s case (8) remarked as 
follows : 

“But even if Art. 181 does apply to it, the period 
of limitation prescribed by that Articleis three years 
from the time when the right to apply accrued, which 
time would be not earlier than the date of the winding- 
up order, March 26, 1926." 

In the opinion of their Lordships the 
time when-the right toapply accrued could 
‘net bea date earlier than the date of the 
winding-up order. 

“After giving my best considerations to 
the arguments of the learned Counsel for 
the parties, Ihave come to the opinion, 
and this is slightly different from the 
opinion Iexpressed in the earlier cases, 
that the date when the limitation starts is 
the winding-up order and 
not the date of the appointment of the 
liquidator. In the two earlier cases already 
mentioned Inthe matter of the Union Bank 
Allahabad Limite1 (4), and the case of 
Official Liquidator of Jaunpur Sugar 
Factory v. Bihari and Co. (unreported) no 
arguments were addressed to me and to my 
brother Judges as to whether the date of 
the winding-up order wasthe crucial date 
or. the date of the appointment of the 
liquidator. The point was not in those 
cases material either. Why I should think 
that the date should be the date of the 
winding up order is this. # When a wind- 
ing up order ismade, it is not necessary 
for the court to appoint an Official Liqui- 
dator. The court may or may ngk appoint 
one. (see s. 178 subs. (2) of the Indian 
Companies Act). Where the court does not 
appoint an Official Liquidator, it would 
still be open to a contributory or to” a 
craditor to comeand make an application 
under s. 235. In Art. 120 in third column 
the words are “when the right to sue 
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to sue as it accrues to the individual whô 
is suing, but to him orto his predecessor- 
in-title or to any person generally who 
would be interested in instituting @ suit. 
A right toste within the meaning of s. 235, 
sub-s. (3) of the Indian Companies Act 
would accrue even if there were no liqui- 


„dators, no creditors and no contributories. 


If this argument be correct, then the date 
when the right to sueaccrues is definitely 
fixed for all possible applicants. The argu- 
ment would thus fail that in the case of 
successive liquidators the date when” the 
right to sue accrues would be different or 
the date when the right to sue accrues to 
a creditor or to a contributory may be 
different fromthe date when the right to 
sue accrues to a liquidator, 

Ihave already spoken at length and I 
do not wish to prolong my judgment. I 
am of opinion that the only Article appli- 
cable to an application like the one out 
of which the appeal before us has arisen 


is Art.120 of the Indian Limitation Act. 


See extract* sub-joined. 

King, J.—I agree to the conclusions ar- 
rived at Ly the Hon'ble Chief Justice sub- 
stantially for thesame reasons and have 
nothing to add. | 

By the Court.—Our answer to the ques- 
tion referred to us is’ that the winding-up 
order does not give a fresh start cither to'a 
liquidator, contributory or creditor for the 
purposes of limitation and that the relevant 
Article of the Limitation Act which would 
be appropriate according to the relief 
sought would be applicableas if it were a 
suit brought for seeking the same relief on 
behalf of the company. : 

N. Order accordingly. 








*Extract from the judgment of Mr. Justice 
Mukerji in Oficial Liquidator of Jaunpur 
Sugar Factory versus Bihari and Co., 
Miscellaneous Case No. 119 of 1924, date 
June 27, 1930. S 

The plea of limitation was argued as 
a preliminary point and it has to be 
decided before the merits can be gone into. 


The contention of Mr. Iqbal Ahmad, the 


learned Counsel appearing for Nawab 
Mohammad Yusuf is that Art. 36 of Sch. I 
of the Limitation Act applies to a claim 
like this and the starting point of limita- 
tion is the date or dates when “the 
malfeasance, misfeasance or non-feasance 
took place.” The learned Counsel fur- 
ther argues that if Art. 36 did not 
apply, Art. 115 or 116 of Sch. I of 


accrues”. Thiswould not mean the rightehe Limitation Act, would apply and 
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in either case, as more than six years 
have elapsed between the ‘alleged ‘mis- 
approprjation and mis-application ete., of 
the company’s money, the application is 
time-barred. The contention for the Official 
Liquidator is that Art. 120 of the Sch. I 
of the Limitation Act, applies and that 


the starting point of the limitation being, - 


under the Article, “when the right to sue 
accrues’, such right to sue could accrue to 
the liquidator only on the date of his 
appointment. It was further urged on 
behalf of the Official Liquidator that if 
this contention be not right, Art. 90 of 
Sch. I, would apply in so far as Behari & 
Co., were agents of the company and the 
starting point of limitation would be 
different dates according to the dates of the 
knowledge of the liquidator. 

. For the respondent, Nawab Mohammad 
Yusuf, ithas been argued that the liqui- 
dator can recover only what the company 
could recover, that s. 235 of the Indian 
Companies Act “creates no new rights” 
and that it only furnishes a summary 
method of realising what might other- 
wise have been realised by means of a 
suit. 


| Before we proceed to examine the argu- 


ments of the learned Counsel for the re- 
spondent, it will be desirable to examine 
the language of the Act, For, it is the 
language ofthe Act and the language alone 
that should be our sure guide and it will 
not doto attempt to interpret the language 
employed by the Legislature by running to 
ag what anybody has said in respect 
of it. 


‘Section 235 of the Indian Companies 
Act, so far as it is material for our purpose, 
runs as follows : — - 

“l. Where in the case of winding-up of a company 
it appears that any person who has taken a part 
in the formation or promotion of the company 
or any past or present director, manager or liqui- 
dator, or any officer of the company, has mis- 
applied, retained or become liable or accountable, 
fur any money or property of the company or 
been guilty of any misfeasance or breach of trust 
in relation to the company, the court may, on 
the application of the liquidator or of any credi- 
tor.or contributory, examine the conduct of the 
promoter, director, manager, liquidator or officer 
and compel him to pay and restore the money or 
property or any part thereof respectively, with 
interest at such rate as the court thinks fit or 
to contribute such sum to the assets of the company 
by way of compensation in respect of the mis: 
application, retainer, misfeasance’ or breach of trust 
a3 the court thinks just.” . 

K 

“3. The Indian Limitation Act, 1908, shall apply 
to an application under this section, as if such 
application were a suit.” 


~ 
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It will be noticed that in the particular 
cases mentioned inthe section, the liqui- 
dator or creditor or a contributory has to 
make an applicatjon to the court for in; 
vestigation .into the conduct of certain 
persons connected with the company and 
the court may after such investigation as 
may be called for, compel the persons 
into whose conduct .the court has 
held an enquiry, to restore money or 
property misappropriated or to con- 
tribute such sum to the assets of the 


-company by way of compensation as the 


court thinks just. It will be seen that 
the provision is that the money or prop- 
erty recovered is not to goto the pocket 
of any particular individual but is to go 
to augment the assets of the company. 
The court, naturally, has to be moved in 
the matter by somebody, as, if on an in- 
vestigation of the conduct of the person 
who is charged with misconduct, it turns 
out that the charge was false, somebody 
should be responsible for an unnecessary 
investigation. Thus, the provision is that 
the court is to examine into ihe conduct 
on being moved by any one or more of 
three persons, namely the liquidator or a 
creditor or a contributory. On a plain 
reading of the section, therefore, it ought 
to be abundantly clear that although the 
Legislature has directed that for the pur- 
pose of limitation the application “of the 
liquidator or a creditor or a contributory 
is to be treated asa suit, the provision is 
an extraordinary one and permits not only 
the liquidator who is an officer of the court 
and whose duty primarily, itis to recover 
the assets of the company and to distribute 
the same, but it also authorisés a creditor 
and a contributory to move the court. 

The argument on behalf of the respond- 
ent 18 that in its nature, the application 
under s. 235 is a suit and therefore, if 
a suit by the company to recover money 
or property be barred by time, an ap- 
plication by the liquidator or creditor or 
contributory should also be,deemed to 
be barred by fme. There does not seem 
to be any warrant in the language of the - 
Act to suggest that the three persons men- 
tioned can recover only where the com- 
pany could recover and not otherwise. 
It goes without saying that a creditor or 
a gontributory is not a representative of - 
the company. An application therefore, 
by either of these cannot becalled an ap- ° 
plication (or a suit) by a representative 
of the company. On an examination’ of 
the provisions of the Indian Companies 
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Act, it will be found to be abundantly 
clear that a liquidator is in no sensea 
representative of the company. Section 
475 of the Act says as follows: : 
“For the purpose of conducting the proceedings 
in winding-up of a company and performing such 
duties in reference thereto as the court may 


impose, the court may appoint a person or per- 
sons called an Official, Liquidator or Official Liqui- 


dators." 


` If this rule of law defines the position 
of an Official Liquidator, it is impossible to 
say that he is a representative of the 
company. Primarily, an Official Liquidator 
is an officer of the court. The object of 
his appointment is the conduct of the 
proceedings in winding-up and further 
doing such duties with reference to the 
winding-up as the court may impose. 
Where does then the representative charac- 
ter of the liquidator for the company come 
in? The liquidator looks after the interest 
of the company and it looks after the 
interest of the creditors of the company. 
Such a person canin no sense be called 
a representative of the company. If he 
might be called a representative of the 
company, he might with equal truth be 
described as a representative of the credi- 
torsof the company. Where no liquidator 
is appointed (see s. 178 (2)) or during any 
vacancies of such appointment, all 
the property of the company shall 
be deemed to be in the custody 
of the court. It will be seen therefore, 
that primarily, it is the court in whose 
custody the property of a company under 
liquidation comes and it is only by virtue 
of his being an officer of the court that 
the Official Liquidator is allowed to take 
into his custody all the property and 
effects etc., of the company [s. 178, cl. (1)). 
It will be noticed that there is a vast 
contrast between the position of an 
Official Liquidator and the position of a 
Receiver in,insolvency. In the Receiver in 
insolvency, the property of the insolvent is 
vested (see s.28 of the Provincial Insolvency 
Act, 1920). But there is no similar provision 
in the Indian Companies Act by which the 
property of acompany in liquidation may 
be vested in the Official Liquidator. It 
would therefore, be wrong to say that the 
Official Liquidator is a representative of the 
company. No authority would be needed 
to support this view of the law, but it is 
interesting to find that as early as in 1870 
Lord Chanceller Hatherley, speaking of 
the English Act from which our Indian 
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withyespect to the position ofthe Official 
Liquidator :— 

“The Official Liquidator, who, in that capacity, is 
bound to collecg all theassets of the company and 
distribute them by the direction of the court among 
the creditors isin a position in which he may assert 
rights as against the company and assume a position 
against the members of the company which the com- 
pany itself possibly might not bein a position to 
assert". h 
See Water-house v. Jamieson (13), | 

It is true that at p. 38* of the said report, 
Lord Westerbury quoted briefly a dictum 
of Lord Cairns in In re Duckworth (14),. 
namely: i 

The liquidator represents the creditors only beca- 
use he represents the company and through the come 
pany the rights of the creditors are to be enforced.” . 


But this statement, with all respect, is a: 
lose one and is not supported, if we take 
the language strictly, by the provisions 
of the Companies Act, either English or 
Indian. A creditor's interest is vastly 
different from the interest of the debtor 
and indeed they are antagonistic. To say 
that the liquidator represents the creditors 
is tostate cnly a partial truth. Again, to 
say that the Official. Liquidator represents 
the company is only a partial truth. The 
fact of the matter is that from the very- 
definition of an Official Liquidator, he is 
neither a jrepresentative of the company 
nor a representative of the creditors. He 
is merely an officer of the court appointed 
by itfor the purpose of “effectually” con- 
ducting the prcceedings in winding-up 
(s.175, Indian Companies Act, 1913). The 
Official Liquidator has, by the very defini- 
tion, to perform such duties as the court 
may impose and although he has been given 
some powers, he can exercise many import- 
ant powers only wilh the sanction of the 
court and not otherwise (sees. 179, Indian 
Companies Act), If the Official Liquidator 
were a representative of the company, surely 
he would not stand in need of the court’s 
sanction to institute suits on behalf of the 
company or to defend suits on behalf of 
the company. 

Thus we find that none of the three 
persons who has been authorised by s, 
235 of the Indian Companies Act to move 
the court is a representative of the company. 
It would follow therefore, without further 
reasoning, that if asuit by the company be 
time-barred, it should not necessarily follow 
that a suit by the Official Liquidator ora 
creditor or a contributory should necessarily 


be time-barred. ; 
(13) (1870) 2 H L 29 at p 82, 
(4) 1876) 2 Ch. 578; 36 L J Bk. 28; 16 L T 580; 15 
858 


leap 


- 
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. The rule of limitation is a rule of proce- 
dure, a branchof the Adjective Lawe and 
does not either create or extinguish rights, 
except ih the case of acquisition of title to 
immovable property by  prescripticn. 
Thus, where the recovery of a debt is 
barred by lapse of time the right to the 
debt is not extinguished, and if the debtor, 
without being aware of the bar oftime pays 
up, hecannot sue thecreditor to refund the 
money to him, on the ground thata claim 
for recovery of the debt had become time- 
barred. Thus, the liability to pay the debi 
being there, in particular cases, the Legis- 
lature maythink it fit to enact that what 
would bea barto the company to recover 
a just debt would not be a bar to the 
liquidator, or the creditor or to the con- 
tributory, in what has been styled, for the 
sake of brevity, ‘misfeasance proceedings’. 
Lord Halsbury in his Laws of England, 
(Vol. 19, p. 37 Art. 50) says the same 
thing about the character of the Rules of 
Limitation and says that they should be 
interpreted leniently. - 

It is conceded that the Indian Com- 
panies Act has provided for recovery by 
the liquidator of calls which could not be 
enforced by the company for lapse of time 
and that a liquidator may recover from 


contributories debts payable by them to 
the company, although if the company 
attempted to recover the same, it would 


be successfully met with by a plea of limit- 
ation: See ss. 156 and 186 of the Indian 
Companies Act. Thus, itcannot be said 
that the Indian Companies Act did not 
contemplate making provisions for recovery 
of monies which could not be recovered 
by the company, ifit madean attempt to 
do so. Ona plain reading, therefore, of 
the language of s. 235, the Official Liquida- 
tors contention would seem to be fully 
supported by it, namely the application 
(or suit) by the Official Liquidator or credi- 
tor or contributory is entirely independent 
of considerations which might affect a 
suit brought by the company itself, 

This would dispose of the first two con- 
tentions of the learned Counsel for the 
respondent, namely the liquidator is a 
successor-in-title of the company and he 
canrecover only what the company itself 
could recover. ; 

The next contention of the learned Coun- 
sel for the respondent is that s. 235 “creates 
no new rights.” The words put into a 
pair of inverted commas have been quoted 
from. several cases in which they have been 
used and to appreciate those words, one 
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must look into the cases themselves in 
which they found expression. Three Eng- 


lish gases in which these words occur, have 
been laid before us and on an examination 
of these cases it will be found that none of 
these use the words in the sense in which 
the learned Counsel for the respondent 
would want them to be interpreted. The 
learned Counsel for the respondent would 
read the words, “s. 235 creates no new 
rights” in the sense that the liquidator and 
others can enforce their claim under s. 235 
only as a representative of the company and 
not by virtue of their being Official 
Liquidators or creditors or contributories. 
As Ihave said, an examination of these 
cases willamply show that the words have 
been used inthe English Casesonly in this 
sense and this sense alone, namely, s. 235, 
(English ss. 165 of the Act of 1862 and 215 
of the Act of 1908) does not enable any of the 
applicants (official liquidator or creditor or 
contributory) to recover what could not be 
recovered underthe General Law. In other 
words, where thereis an act which creates 
a liability in a director or a promoter ora 
manager and others enumerated in s. 235, 
under the general rule of law, there alone 
can the Official Liquidator or a creditor or 
a contributory recover. Forexample, where 
an act of a director is innocent and his act 
does not make him liable to make any 
compensation, that director does not becamsé 
liable simply because s. 235 of the Companies 
Act enables a liquidator or a creditor ora 
contributory to make an application under 
that section. By way of illustration, we 
may give this case. Suppose a director of 
acompany has built a house for himself. 
The act of the director is entirely innocent 
and does not make him liable for any 
compensation to the company or to 
contribute to the assets of the company. 
A liquidator cannot apply under s. 235 to 
the court for an investigation into the 
director’s conduct and to recover from him 
any compensation. The simple reason is 
that by the act mentioned above, the 
director incurréd no liability and s. 235 
does not create a liability where one did 
not exist from before. The words “create 
no new sights” were never meant to be 
used in the sense in which the learned 
Counsel for the respondent wants to utilise 
them for his own purposes as described 
above. 


i 


Now we proceed to examine those three * 


English cases in which the words have 
been used. The first case in order of trme 
is that of In reCanadian Land Reclaiming 


910 
and Colonising Company; Coventry and 
Dixon's case (19). In this case two gentle- 
men were appointed directors and although 
the number of qualification shares for a 
director was 100, neither of them subscrib- 
ed for any shares. The directors acted 
throughout honestly and it was not proved 
that their acts led to any loss to the 
company. Jessel, M. R., who tried the case 
in the first instance, at p. 670* found that 
the two directors were liable to contribute 
£500 each being the value of one hundred 
shares, to the company, because, in his 
opinion, they were bound to have subscribed 
for shares of that value. On appeal, the 
learned Master of Rolls was reversed. 
James, Lord Justice, observed: 

“Tt might be very right for the Legislature to 

declare that where there isa qualification prescribed 
for the office of a director, every person acting asa 
director should be held to have taken the number of 
shares constituting his qualification, but the Legislature 
has not done so.” 
Having said so the appellate Court pro- 
ceeded to see whether any such liability 
. was created by s. 165 (English Act of 
1862), Then Lord Justice James remarked 
as follows: 

“Tam of opinion that that section does not create 
any new liability or any new right but only provides 
8 summary mode of enforcing rights which must 
otherwise have been enforced by the ordinary pro- 
cedure of the courts.” 

These words, namely “s. 165 does not 
create any new liability or any right” must 
be read with the facts, in connection with 
which they have been used and it would 
-be fraught with the greatest danger totake 
the words out of the context and treat them 
as if they are of universal application, 
capable of being applied to any set of facts 
whatsoever. As we already stated the learned 
Judges of the Appellate Court found that the 
fact that the directors had not subscribed 
to any shares did not entail on them any 
liability to pay for those shares. Baggallay, 
L. J. at p. 672* said: 

“The circumstances under which these gentlemen 
accepted office as and acted as directors did not 
involve them in any contract whatever to take 
shares,” 

Bramwell, È, J. at p. 673* suid, 

“To my mind, the liquidator has failed to show any 
damage at all.” 

This case, therefore, is no authorily for 
the contention of the learned Counsel for 
‘the respondent. f 

The next case is Carendish Bentinck v. 
Fenn (12). This was a case in which, 
. speaking briefly, one of the directors sold 
his interest in a property to the company. 

g5 (1880) 14 Oh. D 660;42 LT 559; 28 W R 
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When the company went into liquidation, 
the ¢iqudiator sought to recover damages 
fiom the vendor for having sold the prop- 
erty without having disclosed that? he was 
the owner ‘thereof. On the facts it was 
found that it had not been proved that the 
defendant (Fenn) had not disclosed that he 
was the owner of the property and it was 
also not proved that the price paid was in 
any way unfair. It was held that the de- 
fendant was not liable. Jt was in con- 
nection with these facts that it was stated 
by Lord Macnaghten at p. 669* thats? 165 
of the Companies Act of 1862 (English) 
“gives no new rights but only provides a summary 
and efficient remedy in respect of the rights which 
apart from that section might have been vindicated 
either in law or equity". : 

If weread in this very case, the judgment 
of Lord Herschell at p. 662*, we shall at 
once see what was the point under considera- 
tion and what was held by the House of 
Lords. His Lordship stated: 

“In an action nominal damages may be recovered 
wherever a breach of duty is shown, but I certainly 
do not think that any such doctrine can be applied 
to 163th section. The right which 16‘th section gives 
is not given to the company or the representative of the 
company with whom there is 2 contract or as towards 
whom there is a duty or as regards whom there isa 
breach of duty; but the right under the 165th sec- 
tion is given to any liquidator or any creditor or 
contributory to the company. Now there is no 
duty or breach of duty to ithe company 
in respect of which a creditor or contributory 
can maintain an action’ but he has a right to this 
extent that if owing to a misfeasance or breach of 
duty, the funds of the ‘company in which he is 
interested have been diminished, those funds shall 
again be made good and from the assets of the com- 
pany shall be recouped the loss which they have 
sustained”. , 

Then His Lordship remarked: 

“Under s. 165 such application could only succeed 
where it could be shown that breach of duty resulted 
in loss to the funds and assets of the company”. 
Throughout the judgments of the four Lord 
Justices who took part inthe case, no sug- 
gestion has been made that a liquidator or 
creditor or contributory cannot recover if 
a suit by the company happen to be barred 
by time. This case also, therefore, does 
not support the contention of the respond- 
ent. On the other hand the remarks of 
Lord Herschel at p.662* establishes that a 
claim under s. 165 (English, 1862) is differ- 
ent from a claim by the company. 


The last case on the point quoted to us 
is the case of In re City Equitable Fire 
Insurance Co. Ltd. (11). The learned Counsel 
for the respondent quoted the following 
words from p. 5077 in support of his argu- 
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ment;— A 

“I desire to say, though this not the first timeethat 
it has been said,that that section is. 215 of the English 


Act of i9v@) deals only with procedure and does not 
give any new rights,” : 


Asin the other two cases already discussed, 
the sentence relied on, if taken without 
regard to the facts of the case in connéc- 
tion with which they have been spoken, 
any use whatsoever might be made 
of them. Pollock, M. R., who used 
those words was considering whether one 
Mr, „Lepine was acting honestly or was 
acting fraudulently. His Lordship says at 
p. 90062. 

“No such chart was available to Mr Lepine, and 
we have to take the books singly which were before 
him and the books, be it remembered, of the City 
Equitable Company only. It is not right to treat the 
evidence which isnow before us and its significance 
as being plain in the years 1919, 1920 and 1921 to Mr. 
Lepine.” ach 
In the result, his Lordship exonerated 
Mr. Lepine from liability, on the ground 
of his acting honestly. By the words 
quoted, his Lordship meant what has been 
saidin the earlier cases (which are quoted 
by His Lordship) that where there was no 
liability apart from s, 215 of the English 
Act, no liability existed if that section 
were applied. 

Thus we have seen that the three cases 
quoted on behalf of the learned Counsel for 
the respondent do not support his contention. 

The next contention òf Mr. Iqbal Ahmad, 
the learned Counsel for the respondent was 
that the English cases do not support the 
view of this court taken in the case of, 
Inthe matter of The Union Bank, Allahabad 
Limited (4), a view which is supported by 
the Counsel forthe Official Liquidator, that 
the limitation runs from the appointment 
of the liquidator. The point of limitation 
has not been discussed in any of the 
English cases cited before us by Mr. Iqbal 
Ahmad. But he produces two cases and 
wants to support his argument by way of 
inference from them. The earlier case is 
Leeds Estate Building Co. v. Shepherd (16), 
In this case, the company under liquidation 
made no profits, but the directors in every 
year from 1870 declared dividends at5 per 
cent. and upwards. The case. was against 
the directors and the auditor, one Mr. 
Locking. The claim was decreed against 
the directors who were held to have.acted 
with an amount of care which had fallen 
short of the standard of eare which they 
ought tohave applied to the affairs of the 


as) (1887) 36 Ch. D 787; 57 L J Ob. 46; 57 L T 684; 
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company. Asregards the auditor, he was 
allowed to plead the Statute of Limitation 
(1888) and the claim was decreed against 
him in respect of two years only viz., 1878 to 
1880. It was argued by Mr. Iqbal Ahmad 
that ibt was never pleaded on -behalf of the 
Official Liquidator, before the English Court 
that limitation began to run from ihe date 
of the appointment ofthe liquidator and as 
the liquidation had been ordered in 1885; 
the claim for the earlier year also was 
withintime. We will discuss the question 
of limitation in England after having stated 
the facts of the second case relied on by the 
learned Counsel for the respondent. This 
case is In re Lands Allotment Company (17). 
In this case there was a company by the 
name of Land. Allotment Company, which 
was not allowed by its articles to invest its 
money in the shares of other companies. 
Undercertain circumstances however and 
in good faith, the directors accepted the 
shares of another company in lieu of a 
debt owing to their own company. When 
the Land Allotment Company, went into 
liquidation, compensation was claimed 
from the directors who had allowed the 
investment. The directors pleaded the 
Statute of ,Limitations of 1888. 

It will be remembered that under that 
statute,a trustee who isnot acting fraudu- 
lently is allowed to plead limitation. It was 
held in this case that the directors were 
‘trustees’ within the meaning of the Statute 
of Limitations and they would be protected 
bythe rule of limitation if their act was 
not fraudulent. It was found that their 
act was not fraudulent, and therefore 
they were found not to be liable for the 
investment. In respect, however, of another 
matter, one of the directors, Mr. Brock was 
“held liable for a certain sum of money. Tt 
was argued that if limitation began: to run 
only after the appointment of the Official 
Liquidator, there could be no question of 
limitation in the case. 

This argument leads, us to consider the 
English law of limitation. The main Act 
of Limitation isthat of 1623 and provides 
for only a fewcases. Before the Statute of 
Limitation of 1888 was passed, trustees were 
not alloweg to plead limitation. atall. Tt 
will be noticed in passing, that in India 
trustees, unless they come within the pro- 
visions of s. 10 of the Indian Limitation 
Act, are allowed to plead limitation. In 
enacting the Statute of Limitation, the 
Parliament had to provide for a starting 


(17) (1894) 1 Ch, D 616; 63 LĪOh. 291: T 
286; 42 W R 404, i H 


§12 


point of the limitation, It laid down by 
‘el. (b) of s. 8: 
` “As a bar to such action or other proceedings in the 
like mannéf and to the like extent as if the claim had 
been against him in dn action of debt for money had 
‘and received ........ nee : 

Thus a starting point of limitation was 


provided by the Act. For an action for 


money had and received under the general 


statute, the period of limitation is six years 
and the starting point is the date of receiv- 
ingthe money. It has accordingly been 
held in England that the date from which 
limitation begins to run against a trustee is 
the date of the breach of the trust com- 
mitted by -the trustee. The cases are 
summarised in the text books on the subject 
and at p. 260 of the second edition of Derby 
& Bosanque’s “Statutes of Limitation” the 
result is put downas laying down the start- 
ing point‘to be the date of the breach of 
the trust, where a breach of the trust occur- 
red, in the case of negligent investment, 
from the date of negligence, and not from 
the date when the loss occurred to the 
cestui qui trust. In Lord Halsbury’s Laws 
of England Vol. XIX at p. 162 in Art. 333 
the state of the law is mentioned to be the 
same. In this state of law, the period from 
which limitation is to start being fixed, it 
mattered little who the plaintiff was, the 
period of limitation remained the same as 
also the starting point of limitation. 

We cannot apply the English Law of 
limitation to cases in India which possesses 
acomplete Act of her own. 

. It has been laid down in Quin v. Leathem 
(18), that a case is an authority only for 
what it actually decides and is not an 
authority for the proposition which may 
seem to follow from the decision. On the 
question of, limitation therefore, the two 
cases just quoted namely Leeds Estate Build- 
ing Co. v. Shepherd (16), and In re Lands 
Allotment Company (17), are no authorities 
inasmuch as they do not profess to deal 
with the point of limitation, If the point 
of limitation had been discussed, we would 
have known on what ground the decision 
went. It is, therefore, wot permissible to 
draw aninference only from the fact that 
the argument was not pressed, that the start- 
ing point of limitation was the appointment 

of the liquidator. 


Before we leave this point, we may men- 
tion a case decided by their Lordships of 
the Privy Council. This case is Ranodip 
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Singh v. Parmeshar Prasad (19). In this . 
care, the father made an alienation in 1893 
and the 4th plaintiff, being the youngest son 
of the alienor was not born at the date of- 
the alienation. It was held by their Lord- 
ships ofthe Privy Council that Art. 126 of 
the Limitation Act was the article that 
applied tothe case, being meant to be ap- 
plied toa suit “by a Hindu governed by the 
Law of Mitakshara to set aside his father's’ 
alienation of ancestral property.” ' 

According tothe 3rd column of Art. 126, 
the time from which the period beging to 
run is“‘whenthe alienee takes possession of 
the property.” This date was taken to be 
the date of the alienation and their Lordships 
of the Privy Councilsaid at p. 178*. 

“The fourth plaintifi's subsequent birth on Novem- 
ber 30,1900, did not create a fresh cause of action or 
anew starting point from which limitation should 
be reckoned.” 

Thus the date for the start of the period 
of limitation being fixed and unalterable 
although the fourth son had a right to sue 
for setting aside the father’s alienation, be 
had no remedy, as it was already barred 
to him, on the expiry of 12 years of the 
start; and this was the case, although the 
plaintiff did not come into existence till 
seven years after alienation. f 

Mr. Iqbal Ahmad relied on some Indian 
cases also and they are two cases decided 
by the Lahore High Court. Oneis Bank 
of Multan Ltd. v. Hukum Chand 71 
Ind. Cas. 899 (3), and the other Bhim 
Singh v. Official Liquidator, Union 
Bank of India Ltd. (5). The. learned 
Judges of the Lahore High Court in 
deciding these cases relied on the English 
cases already discussed by me, namely 
In ve Canadian Land Reclaiming and 
Colonizing Companys; Coventry and Dixon’s 
Case (15), and In re City Equitable Fire 
Insurance Co. (11), in which the remark 
occurs that s. 165 of 1862 or 215 of 
1908 did not create any new rights. We 
have tried to show how dangerous it is 
to rely on a remark taken apart from 
the facts which led tothem. Their Lord- 
ships of the Lahore High Court also relied 
on an Indian case namely Kumarpuran v. 
Pestonji (20). There, Chief Justice Jenkins 
quoted the expression that the misfeasance 
section (to call it shortly) did not give 
new rights but simply provided a summary 

(19) 86 Ind. Oas. 249; 23 A LJI76: A I R 1925 
P O 33; 48 ML J 29; 21 L W 236; 2 OWN 1; 27 
Bom. LR 175; 12 O LJ 74; 26P LR 113;L R6, 
A P O 47; (1925) M W N 262; 27 00 343; 290 W 
N 666; 47 A165; 52 I A 69 (P 0). 

(20) 5 Bom. LR 633. 
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mode of enforcing rights which muss other- 
wise have been enforced by a suit. * The 
observation read in ¢onnection with the 
facts of the case, in which it was made, 
is unexceptionable and so it: was in the 
Bombay case. Jenkins, Chief justice, quoted 
` the expression only to see whether the 
application before. him disclosed a case 
for investigation or not. In the result, 
the appellant before the court was held to 
be not liable and the claim against him 
was dismissed. 
aving disposed of the authorities relied 
on on behalf of the respondent, let us see 
what is the article of the Indian Limitation 
Act which we can apply. 
In order to see the suitable article out of 
the 183 articles provided by the Indian Limi- 
. tation Act, we have to see which is the most 
applicable. Before sub-s. 3 of s. 235 of the 
Indian Companies Act, 1913, was enacted, 
. on the use of the word “application” in 
the first sub-séction, it appears to have 
been in heldin Connell v. Himalaya Bank 
Lid. (1), that no rule of limitation applied. 
On the other hand, in Ramasamy v. 
Sreeramulu (2), it was held that the ap- 
plication was one which fell under the 
heading of ‘applications’ in Sch.I of the 
Indian Limitation Act and not under the 
heading of “suit”. This was a Letters 
Patent Appeal. and the learned single 
Judge had dismissed the application on 
the ‘ground that it was barred by Art. 36 
of the Indian Limitation Act. It was 
pointed out that ib was an “application” 
that was before the court and not a suit, 
It was probably owing to these decisions 
that the Legislature declared that although 
what the liquidator, creditor and con- 
tributory produced before the court was 
in the shape of an application, it was to 
be treated as a suit and not as an ap- 
plication. In our opinion the third sub- 
section ofs. 235 hasno significance heyond 
this. Before leaving this point, we may 
point out that in the Allahabad case just 
quoted, viz., Connell v. Himalaya Bank 
Lid. (1), it was held that to the special 
proceeding provided by s. 214 of 
Companies Act of 1882, Art, 36 of the Indian 
Limitation Act, was not applicable. 


Now, coming to consider what is the 


most suitable article for what may be 
described as the “liquidator’s suit”: 
36 of Sch. I of the Limitation Act cannot 
possibly have any application to such a 
suit. The reason is that the liquidator 
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was not in existence at the date of the 
alleged misfeasance or malfeasance. 
Further it would seem that the directors 
and the managing agents were acting 
under contracts aid their acts which are 
being complained of are in the nature of 
breach of trust and not in the nature of 
torts independent of contract. 

Article 99 of the Limitation Act which 
was applied in Lahore in Daulat Ram v. 
Bharat National Bank Ltd. (21), and 
which was explained away in the later 
case in Bhim Singh v. Official Liquidator, 
Union Bank of India Ltd. (5), does not 
apply. The liquidator does not stand in 
the relation of aprincipal towards either 
the directors of the managing agents. 

Articles 115 or 116 donot apply because 
from the very nature of the case, the remedy 
is being sought not on account of the 
breach ofany particular contract as those 
articles contemplate. We may nots here 
that if-Art. 115 were applicable ‘at all, 
Art. 116 would have applied inas much as 
the ‘Articles of Association’ is a “registered” 
document. There being no particular arti- 
cle which is applicable to the facts of the 
present case, the residuary Art. 120 is 
applicable. “To suits for which no period 
of limitation is provided - elsewhere i in this 
Schedule,” the period of limitation: is six 
years and thetime from which the period 
begins to run is, “when the right to sue 
accrues. The right tosue can accrue only 
when three things are simultaneously in 
existence, namely the act which gives rise 
to the right of suit, the presence of a plain- 
tiff and the presence of a defendant. All 
the three matters come togetner when the 
Official Liquidator is brought into existence. 
In our opinion therefore, Art.120 applies, 
to this case as was heldin In the matter of 


The Union Bank, Allahabad Limited 
(4). 
N. Order accordingly. 
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| convicted under se. 147 and 323, 


_ Chhidda v Emperor (4), followed, Prag v. 


Where the aceused anda number of other persons 
assaulted the complainant and hismen some of 
whom received a number of,injurics and they were 
Penal Code, read 
with s. 149: 

Heid, that the convictions “were proper inasmuch 
as when the first injury was caused to any pereon, 
force was used and the offence of rioting was ccm- 
plete and that subsequent injuries though inflicted 
in pursuance of the same common object were dis- 
tinct injuries justifying a convicticn under s 322, 
Emperor 
(3), distinguished, 


Criminal Reference made by the Addi- 
tional Sessions Judgeof Benares at Jaunpur, 
dated May 10, 1933. 


The Assistant Government Advocate, 
for the Crown. 
Messrs. N. C. Shastri and Kidar Nath 


Sinha, for the Opposite Party. 


Judgment.—This is a reference by the 
Additional Sessions Judge of Jaunpur 
recommending that the sentence ‘passed 
‘onthe -accused under s. 323, Indian Penal 
Code, be set aside. 

The facts appear to be that one Sarabjit 
hadincurred the displeasure of certain 
persons who were on the look out to beat 
him. On March 14,1932, he was going 
‘to Jaunpur in connection ‘witha case and 
some of the accused in the present case 
threatened him by saying that [they would 
beat him cn his return from the court. 
When Sarabjit finished his work in court 
he took care to start after the accused 
and their men had left Jaunpur. The 
accused, however, laid in ambush forhim 
andwhen Sarabjit reached the culvert 
near Lahirpur he was assaulted by anum- 
ber of persons, Sevenof these persons were 
convicted by a Magistrate under s. 147, 
Indian Penal Code, and sentenced toa fine 
of Rs. 40 and under s. 323, Indian Penal 
Code, read with s. 149, Indian Penal Code. 
They were sentenced to. pay a fine 
of Rs. 10. In revision before the learned 
Judge it was contended that separate senten- 
ces under ss. 147 and 323, Indian Penal 
Code, were not maintainable inasmuch as 
the injury. caused to the complainant was 
an essential ingredient under s. 147, 
Indian Penal Code, and to convict the 
accused again ` under s. 323, Indian Penal 
Code, and to punish them theretinder was 
eto convict them twice and punish them 
twice for the same offence, and in doing so 
the provisions ofs. 71, Indian Penal Gode, 
. were contravened. 7 

The learned Sessions Judge has relied 

upon certain cases of Lahore, Madras and 
Qudh. They are Manak Chand v. Emperor 
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(1), Kunnammal Mayan v. Emperor (2), and 
Prag v. Emperor (3)., T- have considered 
thore cases and I find that the Oudh case 
is clearly distinguishable. JIndedd in that 
case it was distinctly held that the accused 
could be convicted both under s.. 147, 
Indian Penal Code, as well as under s. 393. 
Indian Penal Code. In that case the 
accused were further convicted under s. 296, 
Indian Penal Code, and it was held that 
separate convictions under ss. 147 and 296, 
Indian Penal Code, were not legal inagmuch 
as the gravamen of the offence under B. 147, 
Indian Penal Code, wasthe insulting of the 
tazias, but the case, so far as it goes, is 
against the view entertained by the 
learned Sessions Judge. The Lahore case 
does not contain any reasoning and simply 
purports to follow certain earliercases. The 
Madras caseis undoubtedly infavour of the 
accused but thelearned Judge who decided 
that cdse was very doubtiul about extend- 
ing the principle beyond the facts of that 
particular case and it does not appear from 
a perusal of that judgment whether a single 
hurt was caused or more. So far as this 
court is concerned the caselaw has been 
summarised by Sulaiman, J., in Chhidda 
v. Emperor (4)and Iam in entire agree- 
ment with the views laid down therein. As 
soon as the first injury is ceused to any 
person, force is: used and the offence of 
rioting is complete. Subsequent injuries 
though inflicted in pursuance of the same 
common object wouldbe distinct injuries 
justifying a conviction under s. 323, Indian 
Penal Code. In the present case it appears 
from the medical evidence that three per- 
sons were injured on the side of the com- 
plainant and each one of them received 
anumber of injuries. For these reasons 
I refuse to accept the recommendation of 
the learned Sessions Judge and maintain 
the conviction and the sentence passed by 
the trial Magistrate. Letthe record be re- 
turned TET 
N. Record returned, 


me 95 Ind Cas. 754; A IR 1026 Lab, 581; 27 oi: L 
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PATNA HIGH COURT. 
Appeal from Original Order Nos 49 
of 1932. 
$ August 26, 1933, 
COURTNEY-TERRELL, C. J ., AND SAUNDERS, J. 
RAJMATA JAMUNA KAUR —APPLIOANT 
— APPELLANT 
vsrsus f 
SHYAM BEHARI SINGH AND OTHERS 
— OPPOSITE PARTY — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 66, 90—A pplication toset aside sale on ground of 
improper service of notice under 0. XXI, r. 66~ 
Burden of proof of improper service. 

Where a sale is sought to be set aside under 
O. XXI, r.90, Civil Procedvre Code, on the ground 
that notice under O. XXI, r. 66, has not been prop- 
erly served on the judgment- debtor, the burden 
of proving that the service was improperly made 
is upon the judgment-debtor. 

Appeal from an order of the Subordinate 
J noge, Palamau, dated December 3, 
1931. 

Sir S. Ahmad, Messrs. R. S. Lal and T. 
A. D. Sinha, for the Appellant. 

Messrs. S. M. Mullick and S. N. Dutt, 
for the Respondents. 

Saunders, J.—Thisis an appeal against 
an order of the Subordinate Judge of 
Palamau dismissing an application "made 
under O. XXI, r. 90 of the Code of 
Civil Procedure to set aside a sale on the 
ground that irregularities committed 
the service of notices and with regard to 
the proclamation of the sale, were the 
cause of the properties having been sold 
for an inadequate price. The judgment- 
debtor who is the appellant gave evidence 
that theannual income from the proper- 
ties is Rs. 10,000, from which it is cal- 
culated that their capital value is not 
less than a lakh of rupees. The decree 
was for Rs. 36,000 and the properties were 
sold for Rs. 24,000. 

The objection taken here is that the 
notice under O. XXI, r. 66, was not prop- 
erly served on the judgment-debtor. The 


report of the process serving peon shows -` 


that he was informed by the servants of 
the judgment-debtor, who is a lady, that 
she was in another village and that they 
had no authority to accept service on her 
behalf but that he was told by the decree- 
holder's servant that having made in- 
quiries he knew that she was inthe house. 
He therefore, affixed the notice to the door. 
Tt is urged by Sir Sultan Ahmad on 
behalf of the appellant that as the decree- 
holder’s servant has not been examined 
thereis no proof that the judgment-debtor 
was at home. The burden, however, of 
proving that the service was improperly 
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made was upon the judgment-debtor. The 
Lersons, who, according to the peon’s 
report, informed him that the lady was 
not in the house, have not been examined 
by the judgment. debtor nor -has any 
over evidence been given to show that she 
was not there. In my opinion therefore, 
the decision of the learned Subordinate 
Judge that the notice was duly served is 
correct and I would accordingly dismiss 
this appeal with costs in both courts, 
nas ECR C. J.—I agree. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Execution Second Civil Appeal No. 
304 of 1932. 

August 11, 1933. 


YOUNG, J. 
Lala NARAYAN DASS—PLAINTIFF 
—APPLICANT —APPELLANT 
versus 
Musammat TARAVATI—RESPONDENT, 

Limitation Act (IX of 1908), Sch. 1, Art. 182—Mere 
application for a copy of a decree—Whether a 
step-in-aid of execution—Application to execution 
Court itself—-Necessity of. 

Mere application fora copy of a decree cannot 
be said to be a step-in-aid of execution of a decree 
within the meaning of Art 182, Limitation Act. 
To come within Art. i162, a decree-holder must make 
some application to the execution court itself. 
Puthia Veetil Moidu v. Irakkatt Karnavan Raman 
Nayar (1), referred to 

Execution Second Civil Appeal from the 
decision of the District Judge, Moradabad 
dated January 30, 1932. 

Mr. Vishwa Mitra, for the Applicant, 

Judgment.—This isan execution second 
appeal from the decision of the learned Dis- 
trict J udge of Moradabad. The only point 
that arises in this caseis the question of lim- 
itation. It appears that the decree-holder 
obtained a decreeand made an application 
in execution on August 11, 1927. That 
application was .dismissed for default. 
The application that I have to consider in 
the present appeal was , made on 
January 31, 193% Itis clear that this ap- 

plication was out of time, The appellant; 
TA cantends that because he applied 
on Febguary 10, 1928, to the High Court 
for a copy of the decree in order “that he 
might lodge it in the executing Court 
time begins to run from that date. He 
argues that -this application to the High 


Court was a step-in-aid of execution with- “ 


in the meaning of Art. 182 of the Limi- 
tation Act. It is to .be noted that the 
application to the High Court for a copy 


+ 


916 


was not proceeded with and in. fact no 


| copy was obtained. 


It appears to me that mere application 
for ‘a copy of a decree cannot be said to 
“be a step-in-aid of execution of a decree. A 
copy ofa decree might be applied for a vari- 
ety of purposes, not necessarily for the pur- 


:. pose of executing a decree, I think, to come 
'* “within Art. 182, a decree-holder must make 


some application to the execution Court it- 


“geli 


It’ appears that this point has never been 
decided in this High Court, but it has been 
considered by the Madras High Court in the 
case of Puthia Veetil Moidu v. Irakkatt 
Karnavan Raman Nayar (1). The Bench 
in that case decided that an application 
for a copy of decree cannot be taken to be 
a step-in-aid of execution. The appeal is, 
therefore, dismissed. 

N. ; Appeal dismissed. 

1) CO Ind, Cas. 117: 39 M LJ 572; (1920) MWN 


goh: 12 L W 534. 
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PATNA HIGH COURT. 
Appeal from Original Order No. 67 
of 1932. 

August 28, 1933. f 
COURTNEY-TERRELL, O. J., AND SAUNDERS, J. 
Raja SHYAM SUNDER SINGH 
—J UDGMENT-DEBTOR—A PPELLANT 
VETSUS 
MOTI BHAI PATEL—DECREE-HOLDER 

— RESPONDENT. f 

Chota Nagpur Encumbered [states Act (VI of 
1876), s. 12-A—Object of the Act—Property not charged 
by original disqualified proprietor but by holder after 
disqualification has ceased—Protection under s. 12-A, 
if available to judgment-debtor, ; 

The object of the Chota Nagpur Encumbered 
Estates Act is to protect the property against the 
extravagance of any particular holder or holders for 
the time being and Creates disqualification not so 
much. in connection with the property as of an 
individual. Section 12-A provides that when an 
estate is restored to aperson formerly disqualified, 
such person shall not be competent to alienate 
such property norto create a charge extending 
beyond his lifetime, that is to say, it is a disquali- 
fication applying to a particulay person "holding a 
particular property. : 

‘Where the ancestor of the judgment-debtor was 
the original proprietor of an estate which was plac- 
ed under a manager appointed by the Commissioner 
under. the provisions of the Chota NagBur Encum- 
ered Estates Actand the estate was ultimately 
released tothe judgment-debtor, and in execution 
of a decree on ahand-note executed bythe judg- 

property. “was 


ment-debtor afterthe release, the 
sought to be made liable : 
` Held, that inasmuch as the property 


the“ holder aiter the disqualification had ceased and 


he was a person under no disability at all, the 


n _ .was charged’ 
“mot by the original disqualified proprietor but by 
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estate was not protected from execution Hanuman 
Bakhsh v. Tikait Ganesh Narain Saha Deo (3), dis- 
tinguished, Khitnarayan Sahiy Surju Seih (2) antl 
Supan Sahu v. Tulsi Singh (8), relied on. ea 

Appeal from an order of the Subordinate 
Judge, Dhanbad, dated March 12, 1932. 

Messrs, S.C. Mazumdar, B. K. Prasad, 
R. K. Sinha and S.N. Bose, for the Appel- 
lant. 

Sir S. Ahmad, Messrs. N. N. Roy and S.C, 
Bose, forthe Respondents. 


Courtney-Terrell, C. J.—This appeal 
has been launched by the judgrnént- 
debtor against a decision of the Subardinate 
Judge of Dhanbad in an execution case. . 
The judgment-debtor’s objection is that 
the estate is protected from execution 
by reason of s. 12-A of the Chota Nagpur 
Encumbered Estates Act, 1876. The 
material facts are as follows:—The late 
Babu Biswanath Singh was the original 
proprietor of the estate which was placed ` 
under a manager appointed by the Com- 
missioner under the provisions of the Act 
in the year 1898. The estate continued 
under such management after the death 
of Babu Biswanath Singh and was 
ultimately released to the judgment-debtor 
on April 17, 1926. The judgment- 
debtor after such release, executed the 
hand-note which is the subject of the decree 
under execution. His contention is that he 
is protected by s. 12-A inasmuch as he 
is the heir to the estate under the provisions 
of Mitakshara Law and stands in the 
shoes of the original person Babu Biswanath 
Singh, his ancestor by whose agency the 


estate was brought under the control of 


the manager. i 

The section is perfectly clear and the 
object of the Act is to protect the prop- 
erty against the extravagance of any 
particular holder or holders for the time 
being and creates disqualification not so 
much in connection with the property as 
Section. 12-A provides 
that when an estate is restored to a person 
formerly disqualified, such person shall 
not be competent to alienate such prop-. 
erty nor to create a charge. extending 
beyond his lifetime, that is to say, it is 
a disqualification applying to a particular 
person holding a particular property. The, ` 
person to whom the estate was restored, 
the judgment-debtor, was not the person 
who was the holder of the property when, 
the application under s.2 was made. One 
would think that this simple consideration: 
of the wording of the Act would be sufficient. 
to dispose of the case but the appellant; 


Bea ee a 
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has relied on the case of Hanuman Briksh 
v. Tikait Ganesh Narain .Saha Deo (1). 
The difference between the facis of that 
case and this are that.ihe estafe in ques- 
tion there, was restored to the person who- 
had formerly been the disqualifed prop- 
rietor. After such restoration he charged 
the property which was restored, for a debt 
incurred before restoration. ‘He died before 
a suit could be maintained by the creditor- 


and it was held that the suit might not- 


properly in the circumstances be maintained 
against his heirs who 
sequent ‘holders, whereas in the case we 
are deciding the property was charged not 
by the original disqualified proprietor but 
by the holder after the disqualification 
had ceased and who was a person under 
no disability at all. In my opinion the 
case referred to has no application and 
there are two cases which show the objects 
and intention of the Act and which are’ 
sufficient to show that the argument here: 
relied upon is entirely indpplicable. One 
is the case of Khitnarain Sahi v. Surju 
Seth (2), and the other is that of Supan 
Sahu v. Tulsi Singh (3). I would dismiss’ 
appeal with costs. ‘ 

Saunders, J.—I agree. 

N. Appeal dismissed, 

(1) 47 Ind Oas. 705; 4 PL J 1; (1918) Pat. 318. 

(2) 132 Ind, Cas. 868; A IR 1981 Pat. 364; 12P 
L T 508; Ind. Rul. (1931) Pat. 292: 10 Pat. 532. i 
. (3) 137 Ind. Cas. 443; 18 P L T 399; 11 Pat. 89; 
AI R.1932 Pat. 113; Ind. Rul, (1932) Pat. 152. 





: MADRAS HIGH COURT. 
Civil Appeal No. 45 of 1927. 
February 10, 1933. 
UURGENVEN AND SUNDARAM CHETTY, JJ. 
M. S. GOPALASAMI CHETTIAR— 

PLAINTIFF —APPELLANT 


versus 
Tus SECRETARY orSTATE ror INDIA 
IN COUNCIL - DEFENDANT — RESPONDENT. 

Cotton Duties Act (11 of 1896), ss. 8, 9, 11, 25— 
Cotton duty—Failure to make return—Collector's 
power to levy duty—Right to recover arrears of duty— 
Penalty for futlure to make return—Transfer of 
factory before assessment—Transferor's liability— 
Interpretation of Statutes—Enabling Act—Implied 
power to enforce Act. 

The power of the Collector to make an assessment 
under s. 9 of the Cotton Duties Act, 11] of 196, can- 
not be limited by any defect inthe return or even 
by the total failure of the arsessee to makea return. 
The return, in fact, is only intended to facilitate assess- 
ment and cannot be described as an indispensable’ 
pre-requisite of it.[p 9.8, col 2] 

One of the first principles of law wilh regard to the 
effect of an enabling Act is that, if the Legislature 
enables something to be done, it gives power at the. 
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same time, by necessary implication, to do eve: ythiog 
which is indispensable for the purposeof carrying ont 
the purrosein view Scottv. Legg (1), referred to. 
|p 918, col 2; p -919, cal. 1.] : g 

It is no doubt true that a statute which imposes a 
duty must be strictly “construed, but only in so far 
as the imposition of the liability is concerned. ‘The 
principle does not extend to mere matters of proce- 
dure devisedasthe best means in all ordinary cir- 
cumstances tocollectthe impost. [p 919, cols.1 &2] 

The fact that a pénalty is prescribed for omitting 
to make a return doés not deprive the Collector of his 
power torealise the duty ne 

If it be granted thet the power to assess indepen- 
dently of any return is given by the Act the method 
and result of such assessment may be the subject of 
departmental appeal, but so long as it conforms to 
ordinary notions of fairness it cannot be questioned - 
ina suit [p. 920, col. 1.] A 

A person who has become liable to pay duty and 
who fails to submit the return required by s. 8 of the 
Act cannot plead lapse of. time between the produc- 
tion of his goods and the initiation of steps to assess 
them as adefence tothe claim. Ghulam Mohammad 
Ali (Prince of Arcot; v. Corporation óf Madras (5) and 
Ramchandra Appa -Row v. Secretary of State for ~ 
India §),veferred to. [p. 921, col.1.] :.. 

A person who-had made 
liable to duty and who had been’ called upon to yay |. 
duty cannot escape his liability by pleading that at 
the time the assessment was made ‘thébowner of the 
factory was his vendee.. > Ey. 

Civil Appeal against the degree of the 
Court of the Subordinate Judgë “of Salem, 
dated August 24,1926 and passedin Origi- 
nal Suit No. 30f 1924 (O,S. No, 56 of 1924. 
on the file of the District Court, Salem.) f 

Mr. K. V. Sesha Ayyangar, for the Ap- 
pellant. ye 

The Government Pleader, for the Ress 
pondent, | 


Curgenven, J.—The plaintiff, now ap- 
pellant, sued to recover a sumof Rs. 6,300 
from the .Government in the following cir- 
cumstances. In1913, he started the Salem 
Knitting Factory and remained its proprie- 
tor until March 1923, when he sold it to 
the Salem Industrials. The factory pro- 
duced cotton banians andit is not disputed 
that its products were liable to duty under 
the Cotton Duties Act, II of 1896. Althcugh 
the duty was payable monthly, no steps 
weretaken to collect it until February 1923, 
when the Revenue Divisional Officer called 
upon the plaintiff to submit a return showing 
the quantity and value of goods ` produced 
in the factgry up to December 31, 1922, 
so thatthe duty might be assessed: and, 
levied. The plaintiff did not answer this 
reference, and a further demand was made 
on April 5, 1923. This also met with no 
response and on July 11, the Revenue Divi- 
sional Officer passed orders assessing the 
goods produced at the factory from its ` 
establishment up to the énd of 1922 at 
Rs. 6,800, The-. plaintiff, who had as 


profits ‘from the gocds.” ? 
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already stated ceased to be the proprietor, 
paid this sum in instalments under, protest 
and filed thissuitto recover it as an illegal 
devy. He bases his chaim upon three 
separate grounds: firstly, that no duty 
can be assessed or collected in the absence 
of a return made by the proprietor; secondly 
that the Act doesnot provide forthe collec- 
lion of arrears, thirdly, that the liability, 
if any, has devolved upon the company 
which purchased the mill. 

To understand the first contention it is 

necessary to look at some of the provisions 
ofthe CottonDuties Act. Section 6 directs 
that there shall be levied and collected 
atevery mill in British India upon all 
cotton goods produced in such milla duty 
atthe rateof 3} per centum of the value 
of such goods. Under s. 8 the owner has 
to prepare and deliver to the Collector each 
month a return of the cotton goods pro- 
duced at his mill during the preceding 
“month, stating quantity and value. This 
return has to be delivered within three 
working days and at most within seven 
days of the period to which it relates. Sub- 
s. 1 of s. 9 runs as follows; 

“The Collector shall assess the duties payable in res- 
pect of the period to which the return relates and 
unless the amount thereof is immediately tendered 
shall cause a notice in such form as may be pres- 
cribed by any rules under this Act, to be served on 
the owner requiring him to make payment of the 


amount assessed within ten days of the date of 
service of notice.” 


Section 11 provides that if the duty so 
assessed is not paid within the time fixed a 
sum not exceeding double the amount may 

be levied, recovery being in the 
manner provided ins, 30 of the IncomeTax 
Act (11 0£ 1886). Upon these provisions 
the learned Advocate for the appellant 
bases the argument that no duty whatever 
is leviable unless the mill-owner submits 
the return required by s. 8. His contention 
is in brief that the Act provides a certain 
definite procedure for the realisation of the 
duty and that if any essential part of that 
procedure is wanting the ypmainder must 
remaininoperative. In other words, if no 
return is made there can no assessment 
because the assessment is made upon the 
date supplied by the return, ang without 
eassessment there can of course be no 
collection. He draws our attention to other 
Acts dealing with the collection of taxes or 
duties, which make provision for an alterna- 
tive procedure in the case of a default occur- 
-ring. Section 22o0f the Income Tax Act 
for instance requires a return to be made 
of the total income during the. previous 
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yeareand, if a failure to make this, return . 
occurs, under s. 23 (4) the Income Tax 

Officer shall make the assessment to*the best 

of his judgment. Similarly, under s. 80of 

the Madras Local Boards Act (XIV of 1920) 

certain landlords haveto furnish the Col- 
lector with lists of the lands held} by them, 

together with certain other particulars to 

afford a basisfor ihe assessment of land 

cess, and under s. 83, if no such list be 

furnished within the time allowed, the Col- 

lector shall himself fix the annual rent Value 

ofthe lands held by the defaulting land- 

holder. It is true that the Cotton Duties 

Act does not expressly provide for the con- 

sequences of failure to submit a return. 

But that is not to say that no power re~. 
mains to collect the duty. Section 9 gives 

the Collector power toassess the duty pay- 
able, and the mere fact that it is described 

as “payable in respect of the period to which 

the return relates” cannot be read-as 

meaning that if no return be made there 

can be no period in respect of which it is 

payable. The section is so worded because 

it hasin contemplation the normal case, 

when the mill-holder complies with the. 
terms of the Act. But the power of the 

Collector to make the assessment, so given, 

cannot he limited either by any defect in 

the return or even by the absence of any 

return. Under s. 16, the Collector is given 

wide powers of inspection, examination of 

records and accounts ofthe mill, etc., for 

the purpose of testing the accuracy of any 

return or of informing himself as to 

any particulars regarding which informa- 

tion isrequired for the purposes of the Act 

and underr.3 of therules framed under 

the Act he has to check the return in any 

manner thatmay appear to him desirable 

and may for such purpose examine and 

compare the records and accounts of the 

mill. Ample provision is thus made for 
arriving ata correct-assessment of the duty 

independently of the information furnished 
by toe return. The return, in fact, is only 
intended to facilitate assessment and cannot 

be described as an indispensable pre-re- 
quisite of it. 


But even if the Act and the rules there- 
under were less explicit, I think that, the 
liability to duty being clear, it would be 
improper to conclude that no means exist 
of realising it unless the language of the 
Act compelled such a view. 

“One of the first principles of law with regard. 
to theeffect ofan enabling Actis that if the Legis- 
lature enables something to be done, it gives power 
atthe same time, by necessary implication, to- da 
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everything whicn is indispensable for the 
of varryitg out the purpose in view.” 
Craies gn Statute Law, 3rd Edition, 
227. . 

“It seldom happens,” 
says Cleasby, B., in Scott v. Legg (1): 
“that the framer of an Act of Parliament or the 
Legislature has in contemplation all the cases which 
are likely to arise, and the language therefore 
seldom fiis every possible case, Whenever the 
cass is clearly within the mischief, the words must 
be read so asto cover the case if by any reason- 
able construction they can ke read so as to cover it 
thoigh the words may point more exactly toan- 
other case; this must be done rather than make such 
a case a causa omissus under the Statute” | : 
A case decided upon these principles, 
raising a question somewhat similar 
to that with which we are dealing, 
Dutton v. Atkins (2). Under the Vaccina- 
tion Act of 1867 a Justice had the power 
upon information laid, of summoning a 
parent to appear before him with the child 
and of ordering the child’s vaccination. A 
parent who wassosummoned refused to 
produce his child and the Justice deemed 
himself unable to make an order on the 
ground that the appearance of the child was 
necessary in order to give him jurisdiction. 
Upon this, Blackburn, J., observes : 

“The meaning of the Act seems to be this. In the 

first instance, the parentis to be summoned, and 
he isto be directed to bring the child with him but 
it cannot be a condition precedent to the Magistrate's 
jurisdiction to make an order that the child is brought; 
otherwise the absurdity would follow, that by appear- 
ing without the child the parent might always de- 
feat the operation of the Statute, If the child is 
brought, the examination of the child might be 
sufficient, but evidence would probably have to be 
taken ; and if without examination of the child, the 
Magistrate is satisfied after examination of evidence, 
that the child has not been vaccinated, he may, if he 
thinks fit, make an order.” 
Mellor, J., delivering to the 
same effect observed : 
- Jf the parent refusesto produce it, it isnot to be 
supposed that thatis to obstruct the operation of 
the Act and prevent the Magistrate from proceeding 
and making an order, if, after examination of the 
evidence, he finds that the child has not been vaccin- 
ated.” 


purpose 


P- 


judgment 


Similarly here the return which the mill-owner 
has to submit would afford good prima facie 
evidence of the quantity and value of the 
goods produced at the mill. But if the 
owner refuses to make the return he must 
not thereby be allowed to obstruct the 
working of the Act and prevent the Colleetor 


from obtaining the required information in ` 


some other manner and so making the assess- 
ment. Itis no doubt true that a statute which 


imposes a duty must be strictly construed 
(1) (1876) 2 Ex 39. 
eet 6 Q B E73;40 L a MO 357; 24 L T. 507; 
19 W'R 799, ae z Ta 
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but only I think in so faras the imposition 


-of the liability is concerned. The princi- 


ple does not extend to mere matters of 
procedure devised“as the best meansin al? 
ordinary circumstances to collect the im- 
post. A case which emphasises this distinc- 
tion is Werle & Co. v. Colquboun (3), where 
the contention was raised that the Crown 
could not assess a firm. of wine merchants 
operating from abroad to income-tax. beca- 
use they possessed in England no: such 
agent orfactor as was contemplated by the 
statute. This consideration was charac- 
terised by Lord Esher, M. R, as only a 
matter of machinery and in no way limiting 
the right tomake an assessment; -and 
similar language wasused by Fry, L. J. 
Dealing with the principle that a person 
shouldnot be permitted to profit by his 
own default, Lord Esher, M. R., in Gowan v. 
Wright (4), says: 

“I find in Maxwell on the Interpretation of Statutes. 
p 181, (p. 18) in the 7th edition) in a section headed, 
‘Oonstrustion against .impairing obligations or 
permitting advantage from one’s own wrong,’ the 
principle resulting from the various authorities there 
collected expressed as follows:—‘On the general 
principle of avoiding injustice and absurdity any 
construction. would be rejected, if escape from it 
were possible, which enabled a person to defeat a 


stitute or impair the obligation of his contract by: 
his own act or otherwise to profit by his wrong.” 


The learned Master of the Rolls proceeds 
tosummarise a number of cases illustrative 
of this principle. The only argument that 
remains to be considered under this head 
is that the statute dces in fact provide an 
alternative procedure, because under s. 25,. 
a penalty not exceeding Rs. 1,000 is award- 


‘able for the offence of omitting to make 


the return required by s. 8. If the argu- 
ment isthat by resorting to a prosecution 
a sum of money equal to the duty may be. 
extracted the answer is in the first place 
that the amount of the fine lies in the discre-, 
tion of the court and.not of the Revenue, 
authorities, and secondly, that a fine im- 
posed for failing to make a return is in 
no sense duty and the duty would still 
remain unpaid; ngr does the Act provide any 
means whereby, even if a prosecution is- 
resorted toand a fine imposed, the owner 
can be compelled to furnish the return. 

We are“not here concerned with the 
precise means adopted by the Revenue® 
Divisional Officer in assessing the duty in 
the absenceof any information supplied by 
the millowner. Not only did the latter 
fail to submit any returns, but he failed- 


(3) (1838) 20 QB D 753; 57 L J Q B 323; 53 LT 756; 
36 W R613; 52 J P 844. 


an (1387) 18 QB D201; 56 L JQ B 131;35 W R- 
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to maintain or at any rate to preserve the 
registers and accounts which the Act re- 
quired him to keep, so thatin the absence 
‘of them an estimate had to be formed of 
the value of the goods produced upon 
the best information available. If it be 
granted that the power to assess indepen- 
dently of any return is given by the Act 
the method and result of such assessment 
may be the subject of departmental appeal 
but solong as it corffurmed to ordinary 
notions offairness it cannot be questioned 
in a suit of this character. | 
. The second contention is that even if the 
Actallowedan assessment to be made in 
the circumstances of this case, it does not 
authorise the collection of arrears of duty, 
at any rate arrears accruing over a period 
of years. Admittedly it does not expressly 
impose any time limit, but it is contended 
that there is implied in its provisions a 
more or less immediate assessment and 
collection of the duty. The duty, it is 
said, is leviable on a monthly basis in the 
interests of the producer, so that he may 
be in a position to fix the price of his goods 
and to dispose of them; and it would work 
hardship if it were allowed to remain for 
any length of time unassessed and un- 
collected. There are,I think, several con- 
siderations which weaken the force of this 
argument. Inthe first place the producer 
can be under no misapprehension as to 
his position because he will know the 
quantity and value of the goods produced, 
andthe duty is fixed by the Act at 3) per 
cent. of the value. No restriction is im- 
posed upon the disposal of the gocds 
pending the completion of the process of 
collection under the Act. Lastly, the argu- 
ment from convenience comes somewhat 
jllfrom a party whose grievance if any 
arises from his own failure to comply with 
the Act. It may be that collection and 
assessment of the duty was fixed upon a 
monthly basis inthe interests of the asses- 
pee ag well as of the Revenue, but if the 
return which was to form éhe initial step 
insuch a procedure is withheld, it would 
be unreasonable to insist that it is still 
incumbent upon the Revenue department 
either to assess the duty month” by month 
‘orto forgo their Revenue altogether, 
Where there is aliability and no express 
provision limiting its realisaticn, it ise to 
be inferred that it maybe realised at any 
time after it arises. I can find nothing 
in» the Act to preclude the Collector 
from so collecting it. Indeed Mr. Sesha 
Ayyangar frankly admits that he cannot 


M. S, GOPALASAMI GHETTIAR V. SECRETARY OF STATE FOR INDIA. 


4516 
formulate any exact rule upon this, point. 
But unless there be such a rule, it is not 
possible to say that, in respect of ¢he duty 
payable for any particular month, the 
assessment and demand are out of time, 
Section 34 of the Income Tax Act affords 
an example of the existence of such a 
provision, income which has escaped 
assessment in any one year being 
assessable if a notice be served within one 
year of the end of that year. Wehave been 
asked to find another analogy in the *pay- 
ment of profession tax under the Madras 
City Municipal Act (IV of 1919) and some 
reliance has been placed upon Ghulam 
Mohammad Ali (Prince of Arcot) v, 
Corporation of Madras (5) which deals with 
a case arising under that Act. In respect 
of an allowancereceived from Government 
the Commissioner of the Corporation assess- 
ed the Prince of Arcct to profession 
tax in September, 1926 for the ten half-years 
commencing from the second half-year of 
1920-21 and the question arose whether 
this assessment could bemade so as to 
comprise such arrears. The answer 
given by the Bench was inthe negative, the 
scheme of the Act requiring that the asses- 
ment must be made during the period to 
which it relates. Idonot think that this 
decision affords much help in the present 
case. Inthe first place it lay upon the 
Municipality and not upon the tax-payer 
to take the initial step and some considera- 
tion was given to the inconvenience or 
hardship which would be involved in such 
arrear collections. There was no question 
in that case of a default on the part 
of the. assessee. It was also held 
that the tax was inthe nature of a license 
which has tobe paid contemporaneously, 
whereas here it is recoverable after the 
expiry of the period to which it relates. 
In their discussion of the question whether 
the tax was ‘due’, Ido not understand the 
learned Judges to mean that liability had 
never arisen forits payment, because s. 
113 of the Madras City Municipal Act, 
clearly makes residence ipso facto give rise 
to liability, thereby differing from the case of 
water cess dealt with in Ramchandra Appa 
Row v. Secretary of State for India (6). 
There wasin facta liabilityto the tax, 

„but ‘it was not ‘due’ until it had been as- 
sessed, and the sameis true in the present 
case. Butthat does not affect the question 


(5) 122 Ind Oas 360; 52 M863; 30 LW 261; 57M L 
J 536; A I R 1930 Mad 200; Ind Rul (1930) Mad 328. 

(6) 10 Ind Cas 633; 35 M 197; UM L T5; 81 ML J 
678; (1911) 2M W N £59. 
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whether or not liability for arrears canbe 
enforced. Some attempt has also been 
made to derive assistance from the Sea 
Custonfs Act (VIII of 1878) several ofthe 
provisions of which haveby s. 10 of the 
Cotton Duties Act been applied to the 
assessment and recovery of duties under 
that Act. Section 39 provides that where 
custom duties have been short-levied the 
deficiency shallbe recoverable on demand 
made within three months from the date 
of the first assessment. This is one of the 
sections which has been extended, but it can 
be of no help to the appellant, even if it 
applies to circumstances like the present, 
because the three monthsis to run not from 
the date when the liability arises but from 
the assessment of it. I mustfind it ac- 
cordingly that a person who has become 
liable to pay duty and who fails tv sub- 
mit the return required by s. 8 of the Act 
cannot plead lapse of time between the pro- 
duction of his goods and the initiation of 
steps to assess them as adefence to the 
claim. i 

The third point taken is that the duty is 
payable by the owner, and that the owner 
of the factory at the time when the assess- 
ment was made was the plaintiff's vendee. 
Ido not thinkit is necessary to decide the 
general question which would have arisen 
had the requirements of the Act been comp- 
lied with. There is no doubt that at the 
time when the plaintiff was called upon to 
submit a return and failed to doso he was 
the owner ofthe factory. Had- he duly 
complied there is equally little doubt that 
he would have been liable to make the 
payment. Itis nob possible to hold that he 
escapesby reason of his failure to comply 
with the direction. He was the person 
who made a profit from the goods which 
were liableto duty andI think he was 
property called upon it, 

The result ofthese findings is that the 
levy of duty made by the defendant was 
legally valid and that the plaintiff's suit 
for refund has been rightly dismissed, The 
appeal is dismissed with costs. 

Sundaram Chetty, J.—I agree. 


AN, appeal dismissed. . 
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. _ LAHORE HIGH COURT. 
‘Criminal Appeal No. 943 of 1932. 
November 1, 1932. 


COLDSTREAS AND Jat Lat, JJ, . 
INDAR SINGH —CONVIOT ~APPELLANT 
Versus 


EMPEROR— RESPONDENT. ; 

Penal Code (Act XLV of 1860), ss. 800, Exception I, 

804, Part I—Deceased in excitement brandishing lathi 
determined touse violence—Accused snatching lathi 
and striking deceased—-Death ~Offence—Sentence. 
. Where the accused “had been carrying on lisison 
with the deceased’s wife and the deceased came ina 
state of excitement brandishing a lathi determined 
to use violence against his wife while the accused 
snatching the lathi from his hand struck the deceased 
twice on the head which resulted in his death : 

Held, that the second exception tos. 300, Penal 
Code, applied’and that the conviction should be altered 
from ons under s 302, to one under s. 304, Part 1. 

Criminal Appeal from an order of the 
Sessions Judge, Fergzepore, dated June 21, 
1932. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

Coldstream, J.—The appellant in this 
case, Indar Singh, a barber of village Meh- 
raj in Ferozepore District, has been sentenc- 
ed by the Sessions Judge of ;|Ferozepore to 
transportation for life under s. 302, Indian 
Penal Code, for the murder of Mara,a Teli, 
of thesame village. 

The prosecution story is that Indar Singh 
had been carrying on an intrigue with 
Mara’s wife Musammat Kauri (P. W. No.3) 
for some six months. Mara had protested 
and told Indar Singh to break off the inti- 
macy. Indar Singh, however, continued to 
pay attention to Musammat Kauri. Some- 
time about the middle of April, 1932, Mara 
left Mehraj with his wife and began- to 
work atavillagesome 12 miles away. To- 
wards the end of the month they quarrelled. 
and Musammat Kauri returned to her 
house in Mehraj which she reached shortly. 
before sunset on April 28. While she was 
cooking the evening meal, Indar Singh 
came to the house and sat down in -the 
courtyard. Mara, who presumably had sus-. 
pected where his wife had gone, arrived 
shortly afterwares. There was a dispute 
in which Indar Singh declared that he was 
not going to give up his friendship with 
Musammat Kauri. Mara went into the 
Kotha of Wis house and came out brandish- 
ing alaihi. Indar Singhsnatched the lathi” 
from him and struck him twice on his head. 
One of the blows was given with sufficient 
force to cause an extensive fracture of Mara’s 
skull and Mara died on April 30. | : 


The matter was reported at the Police 
Station of Nathana, seven miles off, by the 
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officer in chargé of the local dispensary 


* where Mara had been taken. Indar Singh 


was not found in his village on the next 
day when the Police arrived, He-was arrest- 
edon May 2 ata village 15 kos distant 
from Mehraj. At his tnalhe denied the 
allegations against him and declared that 
he had been falsely accused because he had 
warned the relatives of a boy to whom the 
niece of Mara was going to be betrothed 
that the girl’s mother was of bad charact- 
er, He called no evidence to substantiate 
this story whichwas rejected unanimously 
by the assessors. ë 

That Indar Singh had been carrying on 
a liaison with Musammat Kauri, that Mara 
threatened his wife witha lathi which was 
taken from him by Indar Singh and that 
Indar Singh struck him a fatal blow with 
that lathi is, I find established beyond any 
doubt by the evidence inthe case which 
has been fully described by the learned 
Sessions Judgein his judgment. The only 
question is whether the appellant has been 
rightly convicted of murder and sentenced 
to transportation for life. In first describ- 
ing the affair Musammat Kauri stated ihat 
when her husband came into the courtyard 
brandishing his lathi he madeas if he was 
going to use it against Indar Singh. In 
court, however, she has modified this story 
stating that Mara was threatening her 
with the lathi. In any case there can be 
no doubt that Mara came intothe courtyard 
in astate of great excitement obviously 
determined to use violence against his err- 
ing wife or her lover or both, In the cir- 
cumstances of this particular case I am of 
opinion that the second exception to s. 300, 
Indian Penal Code,is applicable, 

I would accordingly accept the appeal 
in so far as to alter the conviction 
from one under s, 802 to one under 
p. 304, Part I, Indian Penal Code, and re- 
duce the sentence to one of ten years’ 


rigorous imprisonment. 
Jai Lal, J.—I agree. 
NA, ° Seetence reduced. 


ee 


ALLAHABAD HIGH COURT. 
7 Oriminal Appeal No. 1170 of 1992. 
June 8, 1933, 
ere KENDALL, Je, . 
JAGDAMBA PRASAD AND OTHERS 
APPELLANTS 
VETSUS 
EMPEROR—Opeosite Party. 
Penal Code (Act XLV of 1860), sa, 36€-A,498~ 
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Report ynder s. 366-A—Conviction under s 498 -= 
Absence of complaint by husband—Conviction, if 
proper—Criminal Procedure Code (Act V of 1898, 
é . 

= Tha accused “were prosecuted on a report under 
s. 366-A, Penal Code. They were convicted under 
s. 498, th ugh there was no complaint by the 
husbanas ofthe women, as iequired by s. 199, 
Criminal Procedure Code: 

Held, thatthe conviction was bad and that the 
acgused should be acquitted. Queen-Hmpress v. 
Kallu (2), followed. Bangaru Ascari v. Emperor (5), 
and other cases, relied on. 

Criminal Appeal from an order of the 
Additional Sessions Judge of Etah, dated 
December 10, 1932. 

Mr. P, M. L. Verma, for the Appellants. 

The Government Pleader, for the Crown. 

Judgment.—This isan appeal by Jag- 
damba Prasad,Babu Ram, Ganga Sahai and 
Uma Shankar against their convictions by 
the Additional Sessions Judge of Aligarh 
of an offence under s. 498, Indian Penal 
Code and their sentences to various terms of 
imprisonment under that section. The 
appeal must be allowed on a legal ground 
which finds no place in the memorandum of 
appeal. The appellants were prosecuted by 
the Police as a result of a report which was 
made under s. 366-A ofthe Indian Penal 
Code, and they were charged under that 
section. They have, however, been convicted 
under s. 498 although no complaint was made 
by the husbands of the women in respect of 
whom the offence issaid to have been com- 
mitted as required by 8.199 of the Code of 
QOriminal Procedure. 


This difficulty was considered by the 
learned Additional Sessions Judge, who 
overruled the objection raised on behalf of 
the appellants, holding that as there had 
been a 1eport under s. 366-A, Indian Penal 
Code and as the husbands had come forward 
to give evidence, the apparent defect in 
procedure had been cured. In coming to 
this decision he relied on the caseof Jatra 
Shekh v. Reazat Shekh (1) and alsoa recent 
decision by a Single Judge of this Court, 
In the case of Queen-Empress v. Kallu (2) it 
was held by a Single Judge ofthis court 
that where the accused had been prosecuted 
for rape, it was not open to the court to 
convict him ofadultery when no complaint 
of adultery had been made by the husband. 
In the course of that decision Mr. Justice 
Straight remarked: 

“It by no means follows as a necessary coneequence 
that because a husband may wish to punish a person 
who has committed rape upon his wife, that is, who - 
has had connection with her agairst her consent, he 
will desire to continue proceedings when it turns out 

(1) 20 O 483. 

(2) 5 A 233. 
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that she has been a willing and consenting party to present case, “but the preponderance of 


the acti. : 

The same process of reasoning applies 
where & report has been made gf abduction 
and the offence found to have been committed 
is not abduction but only the minor offence 
under s. 498 of the Indian Penal Code. In 
s. 238 of the Criminal Procedure Code it has 
been laid down that where a person is 
charged with a major offence but the 
evidence only proves the commission of a 
minor offence, he may be convicted of the 
miror offence although he is not charged with 
it. Butin cl. (3) an exception ie made to 
this general rule, namely: 

“Nothing in this section shall be deemed to 
authorise a conviction of any offence referred to in 


a. 190 or s8. 199 when no cumplaint has been made as 


required by that section”. 

The decision of the Calcutta Bench which 
has been relied on by the Sessions Judge 
has not been followed in a later case, namely 
Ghemon Garov. Emperor (3) where it was 
decided that when a person has been 
committed to Sessions on a charge preferred 
by a husband under s. 376 of the Indian 
Penal Code and the husband appears as a 
witness for the prosecution of the offence of 
rape, it could not be heldthat he had made 
a complaint of adultery within the meaning 
of 8.199 of the Criminal Procedure Code 
and that the court could not convict the 
accused under s. 497 of the Indian Penal 
Code. Subsequently a Full Bench of the 
Calentta High Court in the case of Tara 
Prasad Laha v. Emperor (4) gave judgment 
on the two questions referred to them namely; 
(1) Is the word “complaint” in s, 199 of the 
Criminal Procedure Code, limited to 
“complaint” as defined in s. 4 of the. 
Criminal Procedure Code, (2) where a 
complaint is made by a husband ofan 
offence under ss. 366 or 376 of the Indian 
Penal Code, can a charge be added and a 
conviction be nad unders. 498 of the Indian 
Penal Code? 

The first question was decided by the 
Bench in the affirmative, and it followed 
therefore, that thesecond had to be answered 
inthenegative. A similar view has been 
taken by the Madras High Court in the case 
of Bangaru Asari v. Emperor (5) by a Bench 
of the Madras High Court in which 
the decision of Mr. Justice Straight reported 
as Queen-E'mpress v. Kallu (2) was followed 
and approved. I have not been referred to 
any decision of a Bench of the Allahabad 
High Court on the exact point raised in the 

(3) 29 O 415. 

(4) 30 O 910. 

(5) 27 M61, 


authority, both of the High Courts of Calcutta ` 


and Madras is strongly in favour of the 
present appellénis and though Single 
Judges of this court have not always followed 
the decision of Mr. Justice Straight in Queen- 
Empressv. Kallu (2), I feel that lam fully 
justified in holding that it may be consider- 
ed still to be good law. - 

The appeal is therefore, allowed on this 
legal ground, and it is unnecessary for me 
to consider the facts of the case. I set aside 
the order of conviction and the sentences 
passed by the Additional Sessions Judge 
and direci thatthe appellants be acquitted 
and released. As‘they are on bail, their 
sureties may be discharged. 

N. Appeal allowed. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 834 of 1932, 
February 1, 1933. 

RANKIN, C. J., AND AMEER ALI, J. 
ABDUL KHALQUE— APPELLANT 

VETSUS - < 
EMPEROR - OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), s. 297— 
Rape, charge for—Accused not raising plea of consent 
—Direction that age or consent of girl need not be con- 
sidered whether constitutes misdirection—Penal Code 
(Act XLV of 1860), s. 866 

In a charge for rape tried with the aid of the jury 
the Judge should teil the jury that the burden was 
on the prosecution to prove, in addition to the factum 
of sexual intercourse, that the girl was below l4 or 
else that the-accused committed that act against her 
will or without her consent. It is a misdirection to 
atate that the jury need not consider whethe ithe 
girl consented or not, merely because the accused 
had not raised the plea of consent. 


Mr. Hementa Kumar Das, for the Appel- 


lant. 

Mr. Khundkar, for the Crown, 

Rankin, C. J.—In my opinion this ap 
peal succeeds. -The case was that the ac- 
cused caught hold of and committed rape 
on a girl who, according to the medical evi- 


‘dence, would appear to have had sexual 
The medical evidence . 


intercourse before. 
is somewhat indeterminate and the learned 
Judge himself says on the question of the age 
of the girl that it was in no way proved that 
the girl was under 14 years of age, that her 
age is a matter of guess and the view taken 
by the jury at one stage had been that at 
any rate she was not more than 14 years, 


The learned Judge under the circumstances. 


merely because the accused denied the 
whole story directed the jury that because 
the plea of consent has not been taken by 
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the accused they need not determine whe- 


* ther the girl was below 14 or above 14 and 


they need not delermine whether she con- 
sented or not. The learned Judge was 
entirely mistaken in his position. He ought 
to have told the Jury that the burden was 
on the prosecution to prove, in addition to 
the factum of sexual intercourse, that the 
girl was below 14 or else that the accused 
committed that act against her will or 
without her consent. That being the whole 
gist of the offence, unless there is evidence 
sufficient to satisfy the Jury of the circum- 
stances that the girl was not consenting, 
the Jury were not entitled to convict him 
at all. It appears to me that the charge 
as given to the Jury is erroneous on funda- 
mental points of law. The man has been given 
5 years’ rigorous imprisonment npon that 
charge. It is not possible for us to 
allow the conviction to stand. 

The appeal is allowed and the conviction 
and sentence are set aside and we direct 
that the accused be retried. He may remain 
onthe same bail as before subject to any 
order of the Sessions Judge. 

Ameer Ali, J.—I agree. 

N. Appeal allowed. 


< LAHORE HIGH COURT. 
Miscellaneous pirt a Appeal No. 1427 
(0) s 


April 24, 1933. 
ADDISON, J. 
ABDUL KARIM AND OTHERS—J uDGMENT- 
DEBTORS— DEFENDANTS —APPELLANTS 
i ` VETSuUS 
Messrs. HAKAM MAL-TANI MAL— 
PLAINTIFFS—DECREE-HOLDERS — 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 2—lividence Act (I of 1872), 8.92—Oral agreement 
adjusting decree—Admissibility—Fatlure to record 
within 90 .days, effect of. a 

An oral agreement between parties to a decree vary- 
ing the terms of the decree can be proved and 
the proof thereof is not barre by. s. 92 of the 
Evidence Act. Hotchand-Tolaram v. Premchand (1), 
followed. 

Where the judgment-debtors pleaded in execu- 
tion that an agreement was arrived, at thatthe 
judgment-debtors should pay Rs. 3,008 by the end 


“of April, 1931 andthe balance of Rs, 1,5C0by the 


end of December, 1931, and ifthis were done, the 
decree was to be considered fully satisfied and that 
they made these paymentsin time and that, there- 
fore, the decree was incapableof being further exe- 


uted: 

Held,*that the alleged agreement amounted to an 
adjustment of the nature referred to in O. XXI, r. 
IN Civil .Procedure Code, and that it ought to, have 
been certified within 0 days of the alleged comp- 


. 
. 


ABDUL KARIM v. HAKAM MAL-TANI MAL. 


14510 
letion in, December, 1931, and could not be pleaded 
as it wis not so certified. i 

Miscellaneous First Civil Appeal from an 
order of the Senior Subordinate Judge, 
Simla, dated’September 23, 1932. 


Messis. Jalal-ud-Din and Nihal Chand 
Mehra, for the Appellants. 

Mr. Achhru Ram, for the Respondents. - 

Judgment.- The firm of Hakam Mal- 
Tani Mal obtained a consent mortgage 
decree for Rs. 13,172 against Abdul Karim, 
etc., but there was a provision that the 
decree would be held to be fully satisfied, ` 
if the judgment-debtors paid into court 
Rs. 2,000 by March 31, 1930 and 
Rs. 4,000 by March 31, 1931 ` and that 
in case of default in paying either of these 
instalments, the whole amount of the 
decree with costs and future interest would 
be payable. Rs, 2,000 was’ paid before 
March 31, 1930, but the sum of Rs, 4,000 
was not paid by March 31, 1931. Ac- 
cordingly the decree-holder applied for 
execution of the whole decree by sale of 
the mortgaged property. The judgment- 
debtors, on July 22, 1982, put in a petition 
to the effect that when the time came to 
pay the second instalment of Rs. 4,000 they 
could not do so and asked the decree- 
holder for an extension of time. Accord- 
ingly, an agreement was arrived at that 
the judgment-debtors should pay Rs. 3,000 
by the end of April, 1931 and the balance 
of Rs. 1,500 by the end of December, 1931: 
and if this were done, the decree was to 
be considered fully satisfied as before, ‘I'he 
judgment-debtors claimed that they made 
these payments in time and that, therefore, 
the decree was incapable of being further 
executed. The decree-holder replied that 
the last payment alleged under the new 
agreement was to be made in De- 
cember, 1931 and that the objection of 
the judgment-debtors being dated July 22, 
1932, it was time-barred as an application 
for certification under O. XXI, r. 2, Civil 
Procedure Code. The decree-holder also 
denied the facts, stating that the first in- 
stalment of Rs. 2,000 was paid on April 
l, 1930, that there was no oral agree- 
ment in 1931 and that although Rs. 3,000 
were paid before the end of April, 
1931, nothing more was paid. The 
executing Court has held that the alleged 
agreement amounted to an adjustment of 
the nature referred to in O. XXI, r. 2, 
Civil Procedure Code, and that it ought 
to have been certified within 90 days of 
the alleged completion in December 1931. 
This not having been done, it rejected the 
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objections and ordered the execution of 
the decree to proceed. Against this decision 
the jifdgment-debtors have preferred this 
appeal, , A 

It was held in Hotchand Tolaram v. 

Premchand (1) that an oral agreement bet- 
ween parties toa decree varying the terms 
of the decree can be proved and that- the 
proof thereof is not barred by 8.92 of the 
_ Evidence Act. It was further held there 
that an oral agreement that an instalment 
of the decree isto be paid in court, which 
is later on actually so paid, amounts to 
an adjustment of the decree within the 
meaning of O. XXI, r. 2, and is capable of 
proof. With this ruling I am with all 
‘respect in agreement. It follows that the 
agreement pleaded in the present case 
amounted to an adjustment of the decree, 
it being alleged that the agreement was 
carried out and the instalments fixed paid. 
As ihe last instalment is alleged to have 
been paid in December 1931, the adjust- 
ment had tobe certified within 90 days of 
its alleged completion. This not having 
been done the executing Court could not 
recognise the alleged adjustment. 

The decision of the court below was, in 
my opinion, correct and I dismiss the appeal 
with costs. i 

Appeal dismissed. 


A. 
Q) 331 Ind. Cas. 
Rul, (1931) Sind 70; 25 5 L R 279, 


CALCUTTA HIGH COURT. 
Criminal Admitted Appeal No. 573 
of 1931. 

January 14, 1932. - 
PaNOKRIDGE AND M. C. GHOSE, JJ. 
MUHAMMAD ALI AND OTHERS— 

` APPELLANTS 


VveETSUS i 
EMPEROR Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. £11 
~—Penal Code (Act XLV of 16060, 8. 866—Offence 
under—Charge tomake clear exact offence~In case 
of doubt separate charges to be framed, 

In the case of persons charged under s. 366, 
Penal Code, it must be made clear to the accused 
whether they are being charged with kidnapping 
or are being charged with abduction and similarly, 
it should appear clearly whether the intent alleged 
was an intent to compel the victim to marry 
agdinst her will or whether the kidnapping or 
abduction was with the knowledge that it was 
likely that the girl would be forced’ or seduced 
to illicit intercourse. lf the proseéution bein some 
doubt whether the offence disclosed was one of 


MUHAMMAD ALI V. EMPEROR, 


710; AIR 1931 Sind 42; Ind. 
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abduction or of kidnapping, charges may be framed * 
on both and the verdict of the jury may be taken 
on both. Mafizaddi v. Emperor (1), approved, 
Prafullg Kumar v. Emperor (2), distinguished. 


Messy’. S. K. Basu and Parimal Mukherji, 
for the Appellants. . 
Mr. Khundkar, for the Crown. 

Panckridge, J.—This is an appeal by 
five persons who were charged of offences 
punishable under ss. 366, 366-A and 368, 
Indian Penal Code. They were convicted 
of the charge under s. 366, but acquitted on 
the charges “under ss. 366-A and 368. 
Another man was charged under ss. 366-A. 
and 368, but was acquitted on both those 
charges. In respect of offences punishable 
under s. 366 the present appellants have 
been sentenced to various terms of imprison- 
ment, 

The case for the prosecution appears to ` 
have been that a certain young girl who was 
living in thesame bari with her father was 
forcibly seized by a party of whom some of 
the accused persons are members and was 
taken tothe house ofaccused No. 1. While. 
she was there an attempt was made to force 
her into marriage with accused No. 3. She 
did not consent and she was thereafter taken 
from place to place and she was finally 
discovered in the house of a woman who is 
said tobe a woman ofthe town. The charge 
under s. 366 is concerned. with the original 
forcible seizure of the girl. The other 
charges were based upon incidents subse- 
quent to that seizure. The accused have 
been acquitted of the charges under ss.-366- 
A and 368 and Ineed not deal with them: - 
further. But Iam by no means convinced 
that it wasconvenient or proper to try the 
accused on those charges atthe same time 
as they were being tried on the charges 
under s. 366. I now turn to the actual 
charge under s.366. It runs as follows: 

“That you on or about August 31, 1920, at Nijkur- 
anshi kidnapped Mastura Bibi from the lawful 
guardianship of her father Majidulla or abducted her 
with intent that she might be compelled to marry 
Husmutulla against ler will or knowing it to be 
likely that she would be forced or seduced to illicit 


intercourse.” - 
This is the charge upon which the accused 
were tried aad upon which they have been 
found guilty and in respect of which they 
have been sentenced. To my mind the 
charge in this form offends against all the 
principles of criminal pleading. It seems 
tome elementary that it should appear plain . 
whether the accused persons are being 
charged with kidnapping or are being 
charged with abduction and similarly 
it should appear clearly whether the 


` 
. 


. intent alleged was an intent to 
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compel the 
victim to marıy against her will or whether 
the kidnapping or abduction was with the 
knowledgethat it was likely that the girl 
would be forced or seduced to illicit inter- 
course. Ifone looks to this charge one will 
find that various combinations of possible 
circumstances which canbe covered by it 
are numerous. It is perfectly true that the 
prosecution may be in some doubt in certain 
cases whether the offence disclosed is that of 
kidnapping or that of abduction. If this 
is so, nothing is easier than to frame two 
charges and take the verdict of the Jury 
upon them both, What has happened in 
this caseis a good example of the mischief 
that can arise if that rule is not observed. 
Evidence was called and presumably 


| Yeliance was sought to be placed by the 
. Prosecution on that evidence as tothe age 


" meet 


ofthe girl The Jury have brought in a 
verdict of guilty under s. 366, but whether 
they have brought in that verdict because 
they considered the accused guilty of the 
offence of kidnapping or of the offence of 
abduction noone is able to say, As I have 
pointed out in the course of the argument it 
might well be thatthe importance of an 
alleged misdirection in the charge would 
depend entirely upon which view of the 
factsthe jury had taken. I see that a view 
Similar to my own was taken by this court 
inthe case of Mayizaddi v. Emperor (1) 
where Cuming and Graham, JJ., laid’ down 
that the ingredients of the two offences are 
different and thatthe accused is entitled to 
know which of the charges he is asked to 
They add that the two offences are 
distinct offences and that separate charges 
should have been framed if it was desired 
to charge the accused with both the offences, 
1 entirely agree with this view. The learned 
Deputy Legal Remembrancer has - drawn 
our attention to the case of Prafulla Kumar 
v. Emperor (2). In that case it was argued 
that it was illegal to frame one count or 
charge setting out both the offences in the 
alternativé and the court observed: 

“We are not prepared to say that a charge of the 
latter character contravenes the requirements of the 
law, far less that there was the least prejudice caused 
t othe appellant thereby.” e ; 

That was doubtless because the learned 
Judge specifically ascertained whether the 
Jury considered the accused guilty of 
kidnapping or guilty of abd uction. Having 


(1) 104 Ind. Cas. 935; AIR 1997 ; 
= 805, 27 Cal. 644; 28 Or. 
(2) 125 Ind. Cas 656: A IR 1930 Cal. 209: (1930) . 


Cr, Cas 209; 31 Or. J 903: 57 Oal ; ) 
J 593; Ind. Rul, (1980) Oal, 676, O° 1074; 80 O L 
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ascertained that the Jury were of opinion 
that he should be convicted of kidnapping, 
but acquitted of abduction the ə court 
proceeded to deal with the accused on that 
basis. Therefore whatever the defect in the 
charge may have been steps were taken to 
cure it. There the difficulty under which. 
we labour astothe nature of the offence of 
the accused did not arise. In the circums- 
tances we are of opinion that this case must 
go back for a retrial and we direct that the 
accused be tried on a charge framed? in 
accordance with the principles I -have 
enunciated, that isto say, if itis desired to 
charge him with both kidnapping and 
abduction, those offences must be madea 
subject in separate charges. Similarly if it 
is desired to charge him with abduction 
either with intent that the girl might be 
compelled to marry against her will or forced 
or seduced to illicit intercourse, separate 


‘charges must be framed contemplating both 


sets of circumstances. But, in my opinion, 
having regard to the unsatisfactory state of 
the evidence as to the girl’s age and having 
regard to the fact that the accused persons 
have already been acquitted of charges 
under es. 366-A and 368 the best course will 
be for the accused to be re-tried on the simple 
charge of abducting Mastura Bibi with 
intent that she might be compelled to 
marry Husmutuilla against her will. 

We therefore allow the appeal, set aside 
the conviction- and sentence and direct: 
re-trial in the manner] haveindieated. The 
recommendation that I have made with 
regard to limiting the number of charges to 
one is in no sense mandatory, but merely the 
result of afirst impression of the evidence. 
Ifthe Public Prosecutor or the court thinks 
fit in the inte:est of jrstice ir iry the cage on 
a specific charge of abduction knowing it to 
be likely that the girl would be forced or 
seduced to illicitintercourse he will use his 
own discretion in the matter. Pending the 
re-trial the appellants will be released on 
bail to the satisfaction of the Deputy 


Commissioner, 
M. C. Ghose, d.—I agree. 
A. Appeal aliowed. 


LAHORE HIGH COURT. 
Criminal Appeal No. 926 of 1932. 
October 14, 1932. 


BEIDE, J. 
HIRA SINGH—Convict— APPELLANT 
versus 
FEMPEROR—Resronvent, 


_ Penal Goae (Act XLV of 1860), s: 804, Part I~ 


. 1933 


Offence under—Commission of offence in the heat 
of passion and on spur of the moment-—-Immoral 
conduct of the deceased, accused's wife—Sentence— 
Reductifm from ten to five years—Criminal trial. 

Where an offence under s. 301 (13, Penal Oode, 
was committed in the heat of passion and onthe spur 
of the moment after the accused's} patience had 
been strained to the utmost by the immoral conduct 
of the deceased, his wife : 

Held, that a sentence of ten years’ rigorous im- 
prisonment might, in the circumstances, be reduced 
to one of rigorous imprisonment for five years. 


. Criminal Appeal from an order of the 
Sessions Judge, Hoshiarpur, dated June 
15, 1932. - 

Mr. Kesar Singh, for the Appellant. 

Judgment.—The only point urged in this 
appeal (which isnot opposed on behalf of 
the Crown) is that ofthe sentence. It ap- 
pears from the findings of the learned 
Sessions Judge that the deceased woman 
who was the wife of the appellant was 
leading an immoral life. She had taken 
a house opposite to his house for carrying on 
an intrigue with one Munshi Ram. The 
appellant had put up with her provoking 
conduct for a long time. On the day of the 
occurrence, she abused him and insulted 
him by saying that she would have his 
daughter and daughter-in-law ravished by 
Munshi Ram. Considering all the circum- 
stances of the case, the sentence awarded 
appears to be too severe. I have no doubt 
that the offence was committed in the heat of 
passion andon ths spur of the moment, 
after the appellant’s patience had been 
strained by the deceased to the utmost. 

I accept theappeal and reduce thesen- 
tence to one of rigorous imprisonment for 
five years, 


N. Sentence reduced. 





MADRAS HIGH COURT. 
Civil Revision Petition No. 1562 of 1931. 
August 2, 1933. 

Sunpaeam CHETTY AND PAKENHAM 
Wars, JJ. 
GURUSWAMI NAIDU—Darenpant — 
PETITIONER 
Versus 


-GOVINDAPPA NAIDU AND OTHERS - 
Pianists —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
T.? (2)—Suit for recovery of possession after dec- 
laration of invalidity of mortgage —Decree for 
possession on condition of. payment—Power to ex- 
tend time—Decree. whether one for redemption. 

Where in a suit by the reversioners for recovery 
of possession of certain properties fres from all 
incunbrance created by the widow, the court found 
that a portion of a mortgage debt was bioding on 
the plaintiffs, and passed, a dacree for recovery of 
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possession on the } plaintifs paying a certain 
amount and granting six months’ time to the 
plaintiffs to pay the money that wasfound payable 
to the mortgagees :. ° 
Held, that the decree was in substance a decree 
for redempiion, though the suit as framed was not 
one for redemption, and thecourt had power under 
O. XXXIV, r. 7 (2', Civil Procedure Code, to extend 
the time for payment of the money under the decree. 
It would bs too strict an interpretation of r. 7 
of O. XXXIV, Oivil Procedure Code, to hold that 
the power to extend the time vested in the court 
cannot be exercised even if the decree is virtually 
one for redemption of a mortgage, unless the suit 
-algo is strictly in the form of a redemption suit. 
Idumbu Parayan v. Pethu Reddy (1) and Ranga- 
natha Pillai v. Paripurnan (2), followed, Kandhaiya 
Singh v. Kundan (3) and Nand Kunwar v. Sujah 
-Singh (4), not followed, Kalyan v. Sadho Lal !5), 
referred to. : 
Petition under s. 115 of Act V of 
1908 and s.107 of the Government of India 
Act, praying the High Court to revise the 
Order of the Court of the District Munsif, 
_Ranipet, dated September 12, 1931, in 
C. M. P. No. 605 of 1931, in O. S. No. 12 
of 1920. f 
Messrs. K. Rajah Ayyar and N. G. 
Krishna Ayyangar, for the Petitioner. 
Messrs. K. Bhashyam Ayyangar and 
`T. R, Srinivasan, for the Respondent. | 
Sundaram Chetty, J.—This Revision 
Petition has been filed by the 3rd defend 
ant against the order ofthe District Munsif 
of Ranipet in C. M. P. 605 of 1931 in 
O. S. No. 12 of 1920, extending the time 
for payment of a sum of money, which 
according to the terms of the decree was 
to be paid by plaintiffs within six months 


before recovering possession of the suit’ 


properties from the defendants. The Dis- 
trict Munsif construed the decree to be 
one substantially in the nature of a re- 
demption decree, and in the exercise of 
his discretion under sub-r. (2) of r. 7 of 
O. XXXIV, Civil Procedure Code, granted 
an extension of time. The amount has 
also been paid into court. The correct- 
ness of this order is questioned in this 
Civil Revision Petition. It is urged that 
the lower Court is wrong in construing 
the decree as iw the nature of &redemption 
decree, and that it had no jurisdiction to 
extend the time fixed in the decree for pay! 
ment. It, isfurther argued by Mr. Rajah 
Ayyar for the petitioner, that the sound: 
ness of the decision in Idambu Parayan 
v. Pethu Reddy (1) on which the order of 
the lower Court rests is open to doubt, 
“and that decision requires reconsidera- 
tion. E ; 

Before discussing this point, let .me 


(1) 54 Ind, Oas. 451; 43 M 357; 37 MLJ 693; 11 
L W25;27 M LT 216, 


+. iffs. 
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state briefly the facts of this case. The 
plaintiffs (as reversioners) filed O. S. No. 12 
of' 1920 in the District, Munsif's Court, 
Ranipet, for a. declaration of their rever- 
sionary right and of the invalidity of a 
mortgage and sale effected by the widow 
(ist defendant). During the pendency of 
the suit, the widow died and the plaint- 
iffs appear tohave got the plaint amend- 
ed, by the addition of a prayer for recovery 
of possession of the suit properties free from 
all incumbrances created by the widow. 
‘After a due inquiry the court seems to 
have found that a portion of the mortgage 
debt was valid and binding on the rever- 
sioners (plaintiffs) and consequently they 
could not recover possession unconditional- 
ly. It looks as if the court thought, that 
without paying a certain sum of money to 
the extent of redeeming the mortgages 
binding on plaintiffs, they should not re- 
cover possession. The decretal portion of 
the judgment is worded thus: 

“The plaintifis will therefore recover the suit 
properties from 3rd defendant on paying 
Rs. 2819 9-11. Six months’ time is granted for 
payment of the money. The properties will be 
a charge for the money till then. I pass a decree 
accordingly.” 

Against this decree, there was an appeal 
to the first Appellate Court, and the matter 
went up tothe High Court which ended 
in plaintiffs’ favour on January 12, 1931. 
The present petition for extension of time 
for the payment was put in subsequently 
and granted by the District Munsif. 

The point for consideration 1s, what is 
the nature of the decree in question. A 
deeree for redemption can ordinarily be 
passed ina suit in which a mortgage is 
involved as the subject-matter. Unless 
there is a mortgage lien on the property 

. (or a charge thereon for which the same 
remedy has to be sought),a decree direct- 
-ing the payment of money by one party 
to another, cannot strictly be termed a 
redemption decree. In the present case, 
there is no insurmountable difficulty in 
regarding the decree as ene in the nature 
of a redemption decree, as the amount 
which the plaintiffs were directed to pay 
was for a mortgage or mortgages held to 
be binding on them. The effect of the 
decree is, that without redeeming the mort- 
gage by payment of the declared amount, 
possession cannot be recovered by the pleint- 
It is however, contended by Mr. 
“Rajah Ayyar, that thesuit was not a suit 
for redemption, and the decreein such a 
suit cannot be called a redemption decree, 
Iam unable to agree with this contention, 
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Tf a ‘mortgagor sues for recovery of- pos- 
session, alleging that the mortgage debt 
has been fully discharged, and frafhes the 
suit as one in ejectment, but the court 
finds that some amount is still due under 
the mortgage and the plaintiff cannot 
recover possession without discharging the 
debt, can it not pass a conditional decree 
and is not such a decree viriually a re- 
demption decree, The decree is, in my, 
opinion, one for redemption, though, the 
frame of the suit is not akin to a suit 
for redemption of the mortgage. If authori- 
ty is needed for this, the decision of a 
Bench oftwo learned Judges ofthis High 
Court (Sundara Iyer and Sadasiva Iyer, 
JJ.) supports this view: Vide Ranganatha 
a v. Paripurnam 16 Ind. Cas. 217, 
(2). 
If the decree passed can be reasonably 
treated as a decree directing the redemp- 
tion of a mortgage and if for that purpose 
it fixes a period of time for payment of 
the money there is, in my opinion, no 
bar to the exercise of the discretionary 
power for extending such time, as provided . 
in sub-r. (2) of r. 7 of O. XXXIV, Civil 
Procedure Code. The decision of a Bench 
of this High Court in Idumbu Parayan v. 
Pethu Reddy (1) is distinctly in favour 
of the plaintiffs’ contention. In that case, 
a decree for recovery of possession of cer- 
tain properties from the alienees, on pay- 
ment of a sum of money by a certain 
date, was passed, without any provision 
as to the consequence of non-payment. 
Such a decree was passed in a suit for 
partition. It was not a suit for redemp- 
tion of a mortgage, nor dces it appear 
that tae amount which the plaintiffs were 
directed to pay was for icdeemii¢ any 
mortgage. Still, it was held, thas the 
decree was ir. tems and in effect one for 
redemption, so that the court would have 
jurisdiction to extend the time for pay 
ment under O. XXXIV, r. 7. For the 
purposes of the present case, itis not neces- 
sary to go so far as the learned Judges went 
inIdumbu Parayan v. Pethu Reddy (1). 
Where the payment of the amount within a 
certain time fixed as a condition for the re- 
covery of the property, is one in respect of a 
mortgage, by way of redemption, (as in 
the present case), I fail to see why the 
court is not competent to extend the time 
under-the aforesaid rule. There may be 
some force in the appellant's contention, 
if the lability for the payment of the 


amoint jmpcsed on the plaintiff does not 
(2) 16 Ind, Oas. 217, 
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arise ont of a mortgage or has no con- 
nection at alliwith a mortgage. Ouratten- 
tjon is drawn to two decisions of the 
Allahabad High Court, viz. Kandhaiya Singh 
v, Kundan (3).and Nand Kunwar v. Sujan 
Singh (4). The decision in Idumbu Parayan 
v, Pethu Reddy (1) has been dissented from. 
The learned Judges of the Allahabad 
High Court seem to hold that the court 
would have no jurisdiction to extend the 
time for payment under O. XXXIV, Oivil 
Procedure Code, unless the suit was ex- 
pressly one for redemption of a mortgage, 
and the decree is also a redemption decree. 
This view is opposed to the deci- 
sion of our High Court in Ranganatha 
Jillat v. Paripurnam (2) already re- 
ferred to. In an earlier case of the 
Allahabad High Court Kalyan v. Sadho 
Lal (5) a compound decree in plaintiffs’ 
favour was passed, which was a decree 
for redemption coupled with a decree for 
sale, but the suit was not in forma suit 
for redemption. It was however, held that 
the court had jurisdiction to extend the 
time fixed in the decree for redemption 
“under O. XXXIV, Civil Procedure Code. 
This decision seems to have been approv- 
ed in Nand Kunwar v. Sujan Singh (4). 
With respect, I should think, it would be 
too strict an interpretation of r. 7 of O. 
X XXIV, Civil Procedure Code, to hold that 
the power to extend the time vested in 
the court cannot be exercised even if the 
decree is virtually one for redemption of 
a mortgage, unless the suit also is strictly 
in the form ofa redemption suit. 
If the effect: of non-payment of ihe 
amount within the time fixed is also 
specified inthe decree by means of a 
penalty clause such as, “The suit will 
„stand dismissed” or ‘The plaintiff is debarred 
frem redeeming”; there may be room for 
some doubt, as to whether the court can 
still extend the time or should only allow 
the decree to work itself out. Even in 
such a case, the Allahabad High Court 
went the length of holding that the court 
could extend the time: Vide Het Singh v. 
Tika Ram (6). In the present case no 
penalty clause of that kind is found in 
the decree, and there is nothing in the 
decree itself to fetter the hands of the 
court in the matter of extending the time 
for payment. In my view the extension 
(2) 57 Ind Cas. 16; 42 A639; 2U P LRA) 197; 
18 ALJ 826. 
g” 57 Ind. Cas. 1006; 43 A 25; 18 A LJ 


7} 
(5) 18 Ind. Cas, 14; 35 A116; 11 AL J 62. 
(6) 14 Ind, Cas, 240; 34 A 388; 9A L J 381, | 
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in execution of a decree on 
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of the time granted by the lower Cour 


in this case was not without jurisdiction. 


I would affirm that order and dismiss this 
petition with costs, 
Pleader’s fee is fixed at Rs. 100. . 
Pakenham Walsh, J.—I agree. 
A-N. Petition dismissed. 


ee ee 


PATNA HIGH COURT. 
Appeal from Original Order No. 217 of 
1932. 
August 31, 1933. 
COURTNEY-TERRELL, C. J., AND SAUNDERS, J. 
BAIJNATH MARWARI AND OTHERS — 
DECREE-HOLDERS —APPELLANTS 


versus 
BUTTO KRISHNA RAY- AUCTION- 
PURCHASER 
AND 
MANMATHA NATH L+IK ANDOTSEBS - 
Oprvosite PaktTy— RESPONDENTS. 
Civil Procedure Code (Act V of 1908, O. XXI, 
r. 91— Scope of—Rule, if canbe invoked by person 
who has abused prozesses of the court for a fraudu- 


: lent purpose. 


Order XXT, r. 91, Civil Procedure Code, is intended 
for the protec:ioa of persons who innocently and igno- 
rantly purchase valueless ptoperty and the rule 
cannot be invoked by a person who has abused pro- 
cesses of the court fora fraudulent purpose. 
Mahabir Frasad v. Dhuman Das (1), referred to. 


Appeal from an order of the Subordinate 
Judge, Dhanabad, dated July 16, 1932. 

Messrs. S. M. Mullick and. J. M., Ghose, 
for the Appellants. 

Mr. S. C, Mazumdar, for the Respondents, 


Saunders, J.—This appeal has been 
preferred from an order of the Subordinate 
Judge of Dhanabad allowing an application 
madeunder O. XXI,r.91 of the Code of 
Civil Procedure to setaside a ‘sale 
the ground 
that the judgment-debtors had no sale- 
able interest in it. The facts of the case 
are these. Theappellant obtained a decree 
for approximately Rs, 19,000 in 1915 against 
three brothers Manmathanath, Dhirendra- 
nath and IWDevendranath. “On april 
30, 1932, a previous application for 
execution having proved infructuous, their 
12 annaseinterestin Mouza Hariladih was 
sold andit was bought by Butto Krishna, 
Roy, respondent in this appeal, for 
Tg. 14,000. This man was already a co- 
sharer of the remaining 4 annas share of the 
village and he is related by marriage to the: 
three judgment-debtors. He deppsited ‘ae 
quarter of the purchase money immediately 
but instead of paying the balance within 


930 ° 
two weeks, he made an application under 
O.XXI, r. 91 of the Codeof Civil Pro- 
cedure onthe ground that the same property 

„had already been sold tọ Musammat Nanda 
Rani Devi, who is the wifeof Dhirendra- 
nath Rai, in execution of another ‘decree. 
The property had been bought by her for 
Rs. 492 and the sale was confirmed on Janu- 
ary 19, 1932, without any objection on the 
part of the judgment-debtors. The respond- 
ent contended that the sale to Musammat 
Nanda Rani Devi was benami, the actual 
purchasers having been the judgment-deb- 
tors, that Butto Krishna Roy was aware of 
the previous sale when he purchased the prop- 
erty for Rs. 14,000 and that his application 
had been made in collusion with the judg- 
ment-debtor to prevent satisfaction of the 
decree. . 

The learned Subordinate Judge without 
considering the question whether ihe ap- 
plication of Batto Kristo Royhad beer 
made in good faithor not, allowed the ap- 
plication because he considered that he 
was bound to recognise the validity of the 


former sale in a case in which the purchaser. 


was not a party. I haveno doubt that Butto 
Kristo Roy was aware of the facts of the 
previous case and that his application was 
dishonest. He is, as Ihave said, related to 
the judgment-debtors and also a co-sharer 
proprietor of the village, He stated in the 
application, that Musammat Nanda Rani 
Devi obtained possession of the property 
after thesale in execution of the other de- 


- -cree and if he knew that, it may be presumed 


that he knew how she obtained possession, 
He omitted to mention in his -application 
when and from whom he had derived his 
information about thesale but in his deposi- 
tion he said that the information had been 
supplied by two Pleaders. ‘These Pleaders, 
however, were not examined by him in sup- 
port of that assertion. Onthe other hand, 
he admitted that the Pleader who conducted 
the proceedings for Musammat Nanda Rani 
- Devi in the other execution case had been 
living in his house for a long time, in fact, 


since the Pleader was sixteén years old, and. 


also had acted as his own Pleader ina 
number of cases in the Gaya Court. It can 
hardly be doubted that this Pleader would 
bavetold him about the previous sale. All 
these circumstances raise, in my opinion, an 
overwhelming presumption that Bytto 
Kristo Roy was aware that the property had 
“been sold. Evidently his object was to 
e prevent-+the property passing into the hand 
of the decree-holders by bidding against 
‘them. Knowing that the sale - would not 
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be confirmed he was able to offer more tha! 
thé property was worth and by making the 
application he supposed he would escape 
liability tọ ‘forfeit his deposit. consider 
therefore that the application was not made 
in good faith. ‘The rule is for the protection 
of persons who innocently and ignorantly 


. purchase valueless property as was held in 


the case of Mahabir Prasad v. Dhuman 
Das(1), It cannot be invoked by a person 
who has abused processes of the court fon a 
fraudulent purpose. I would therefore 
allow this appeal with ccstsin both courts 
and dismiss the respondent's application, 
The purchaser not having fulfilled his obli- 
gation under O. XXI, r. 85 it will be for 
the lower Court to decide whether the de- 
posit should be refunded by the applicant 
and forfeited by Government according to 
the provisions of r.86 

Courtney-Terrell, C. J.—I agree. 

N, Appeal dismissed, 

(1) 3 A 527; A W NGISI, 19, 


MADRAS HIGH COURT. ; 

Appeal Against Appellate Order No. 207 

of 1930. 
May 9, 1933. 

KRISHNAN PANDALAT, J. 
VEMPATI MANGAMMA ~ PETITIONER 
— APPELLANT 
versus 
DYTA NARAYANAPPA - O0UNTER- 
PETITIONER — RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts 181, 182 
(2)—Decree declared inexecutable in execution proceed- 
ings—Decision reversed on appeal— Subsequent appli- 
cation for execution—Limitation—Starting point— 
‘Date of decree’, meaning of—Doctrine of continuation 
on revival—Necessity of executable decree. 

A decree for money was passed on April 29, 1922. 
On December 23, 1924, the decree was declared incap- 
able of execution, on the application of the judgment- 
debtor. The Appellate Court reversed this decision 
on February 26, 1926, and the decree-holder applied 
for execution for the first time on June 9, 1928, It 
that the application was time- 
barred ; 

Held, (i) that theory of continuation or revival of 

etitions was not applicable as the decree-holder 
had not made any previous application which could 
be continued or revived. Nagendra Nath Dey v. 
Suresh Chandra Dey (2) acd Rameshwar Singh v.Home- 
shwar Singh (3), referred to. i 

(ii) the deeree-holder's objection to the judgment- 
debtor's petition could not be regarded as a step-in- 
aid of execution as there was no previous application 
for execution ; 

(iii) but, ib was pot an unwarrantable extension to 
hold that the date of the decree in Art. 182 (1) was 
really when the bar to its executability was removed 
by the appellate decision, or alternatively to regard 
the application filed after such removal as governed 
by Art. 181, and in either view the application was 


1933 
Rot time-barred. Peer Ammal v. Nallusami Pillai (1), 
Nagendra ‘Nath Dey v. Suresh Chandra Dey 425 
Rameshwar Singh v. Homeshwar Singh (3), Muthu- 
veerappa Ch&tiv. Adai Kappa Cnetty (4), Muthu, 
Korakkal Chetty v, Mandar Ammal (5',« referred to 
Sundarama y. Abdul Khadar (6\, and Ammathay Am- 
mal v. Sivarama Pillai (7), distinguished, 


Appeal against an order of the Court 
of the Subordinate Judge of Bapatla dated 
December 31, 1929and madein A. §.No.31 
of 1929, preferred against that of the 
Cqurt of the District Munsif, Bapatla 
datad September 15, 1928 and madein E. P. 
No. 354 of 1928 inO. S. No. 1339 of 1920. 

Mr. Ch. Raghava Rao, for the Appellant. 

Mr. B. Somayya, for the Respondent. 

Judgment.- The question is whether 
the appellant's (decree-holder’s) execution 
petition dated June 9, 1928, is barred by 
` limitation. He obtained his decree for 
money on April 20, 1922. The judgment- 
debtar respondent on May 3, 1924, put in a 
petition stating that he had discharged the 
debt and to enter up satisfaction which was 
ordered on December 23, 1924. Thus the 
decree was declared incapable of execution 
as it was discharged about 5 months before 
the expiry of the first period of 3 years 
from the date of the decree. The decree- 
holder appealed from this decision and the 
Appellate Court on, February 26, 1926, 
reversed it and held that the decree was 
unsatisfied. The decree-holder’s first exe- 
cution petition was the one dated June 9, 
1928 which both the lower Courts have held 
to be barred by limitation under Art. 182 of 
the Limitation Act. i 

It is clear that if the starting point is 
calculated from the date mentioned in 
Art. 182 (1) and if that date is taken as 
April 20, 1922, without giving any effect to 
the fact that though that was the original 
date when the decree was passed, the decree 
as such ceased to havelegal effect. between 
the parties orto be executable as such on 


December 23, 1924, when it was declared: 


satisfied and was restored to force and exe- 
cutability only on February 26, 1926, the 
petition would be barred. The appellant’s 
argument is that those facts cannot be 
ignored and that a new starting point must 
be calculated from February 26, 1926 when 
the decree was restored to life and invokes 
the principle of Peer Ammal v. Nallusami 
Pillai (1) for dating the date of the decree 
fromthe time when having been declared 
inexecutable that declaration was itself set 
“aside on appeal. Alternatively “he argues 
that by reason of those facts, a fresh right 
(1} 130 Ind Cas 738: 54 M 455: 60M.L J 239; 33 LW 
154;-A IR 1931 Mad 149; (1931) M WN 18; Ind Rul 
(1931) Mad 434, . ` 
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to apply has arisen and the application 
must be taken as falling within Art. 181. 
Both these are merely different means of 
arriving at the same result thata fresh 
right to execute the decree arose on 
February 26, 1926. On the other hand the 
respondent urges that there is no such 
fresh right and that the only right is to 
execute the decree of April 20, 1922, within 
any ofthe periods mentioned in col. 3 of 
Art. 182. The decision depends on accept- 
ance of either of these arguments. 

As the Privy Council observed in 
Nagendra Nath Dey v.Suresh Chandra Dey 
(2) the only course open to the court is to 
give effect to the words of the statute. 
But in so doing the Privy Council them- 
selves and the courts in India have by 
interpretation understood the applicability 
of Art.182as a whole orthe words in the 
third column of that and other articles in 
such a way in particular situations and 
classes of cases as to avoid obvious injustice 
and inconvenience to which the opposite 
interpretalion would lead. The theory of 
continuation or revival of execution petitions 
dismissed for statistical purposes and with- 
out any fault of. the decree-holder but 
because there was some collateral proceed- 
ing which made execution practically im- 
possible is one of the methods by which 
injustice is avoided in some cases. That 
theory is of no use in this case because the 
decree-holder had not in any execution 
application before the present one. As to this 
theory limited in the above way Viscount 
Cave remarked drily during the argument 
in Rameshwar Singh v. Homeshwar Singh 
(3) that you must make a hopeless appli- 
cationor this principle will not apply. Tf 
for instance this decree-holderhad inthe 5 
months left to him between December 23, 1924 
and April20, 1925, filed an application for 
execution it would certainly have been dis- 
missed as the District Munsif had held on 
December 23, 1924,that the decree was satisfi- 
ed. Such dismissal was, however, necessary 
for this principle tobe of avail. But it-would 
keep the decree alive, 4 


Similarly the decree-holder’s opposition if 
by counter-affidavit, to the judgment- 
debtor's ‘petition to enter up satisfaction 


(2) 187 Ind Gas 529; 6L W 7; AI R1932 P O18; 
Ind Rul (19 2, P O 195; 36 O WON 04; (1932) A bo 
643; 24 Bom L R 1063: 550 L J 528; ?3P L R 621; 
90 WN 631; (1932) M W N 817; 59 I A 283-63 ML 
J 329; 60 C1(P 0), 4 

(3) 59 Ind Cas 636; 40M LJlatp 3; 1 PLTA: 
J9AL J 26; (1921) MW N2); 330LI109; 950 W° 
N 337:6 P L J 132; 13L W 546; 23 Bom L R722; 30 
ML T169; 48I A17 (PO, ` f 
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might have been regarded asa step-in-aid 
of execution. But according to the relevant 
authorities this requires that there should 
have been a previous execution petition of 
which the opposition was a step-in-aid. 
Therefore, this method of loosening the bonds 
of a decree-holder whose legs are tied by 
circumstances beyond his control while try- 
ing to keep up with the time which is always 
running against him is also not available 
in this case. ; 

The Privy Council in the case before them 
in Rameshwar Singh v. Homeshwar Singh (3) 
therefore, adopted the much more direct 
ənd simple doctrine that the language of 
Art. 182 (1) prescribing three years from the 
date of a decree or order read with its con- 
text refers only to an order or decree made 


in such a form as to renderit capable in, 


the circumstances of being enforced. They 
put it in another way saying that when as 
in that case the application for execution 
could not have been made till the judgment- 
debtor had come into possession of the prop- 
erty Art. 181 may be called in aid and the 
period is 3 years from the time when the 
right to apply accrues. 

If that principle could be used in the case 
ofa decree which though not initially un- 
executable becomes suchby a decision in 
the same execution which is binding between 
the parties and which unexecutabiliiy is re- 
moved only on appellate decision in the 
same proceedings, it would not seem an 
unwarrantable extension to hold that the 
date of the decree in Art. 182 (1) is really 
and in common sense when the bar to its 
executability was removed by the appellate 
decision, Or alternatively that the petition 
filed after such removal isone governed by 
Art. 181 when the right to apply to execute 
again accrues. i 

Ts is now decided in Nagendra Nath Dey v. 
Suresh Chandra Dey (2) thatif there is an 
appeal against any portion of the decree by 
whichever party, ‘the date of the decree’ 
for purposes of execution in favour of the 
parties who did not appeal and in respect of 
matters on which there was o appeal is the 
date of the appellate decree. This is based 
by the Privy Council on the words of Art. 182 
(2) “where there has been an appeal” being 

qualified by reference to parties or 
subject-matter. Similarly if the whole Art. 
182 is io be read in its context as applicakle 
to decrees which are in the circumstances 
‘legally capable of execution, I fail to under- 

esthud why in a case where after a decree is 
passed it is judicially held by an order 
binding on both parties in thesame proceed- 
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ings incapable of execution, a right to 
extcute it should not be deemed to arise on 
that decision being reversed. Execution 
proceedings are for many purposes a conti- 
nuation of the suit and there seems to be no 
violence to any language employed in the 
Limitation Act in holding as above. 

Iam aware of the principle that once a 
period of limitation has begun to run against 
a particular right to sue, appeal, or apply, 
thereis no suspension of that period except, 
as provided by the Limitation Actitsekf.” At 
the same time the principle that a former 
right of suit or application may lapse and 
that afresh right to sue or apply forthe 
same relief giving rise to a fresh period of 
limitation may arise from circumstances 
has been recognised in decisions binding on 
me. Inthe case of suits, Muthuveerappa 
Chetti v. Adaikappa Chetty (4) and the cases 
therein referred to establish this. The 
Full Bench decision in Muihukorakki Chetty 
v. Madar Amal (5) is an instance of the 
same kind in execution proceedings. This 
decision and the Privy Council cases on 
which it is based were considered in Peer 
Ammaly. Nallusami Pillai (1) in respect of 
appeals. Inthe last case the words ‘the 
date of the decree’ inthe third column of 
Art. 156 of the Limitation Act were in 
conformity with the Full Bench decision, 
understood as the date on which the remedy 
(appeal) becomes available to the party. 

- The recent Full Bench decision in Sunda- 
ramma Y. Abdul Khadar (6) was relied on 
for the respondent. In that case after a 
mortgage decree was passed and pending 
execution it was held in another suit institut- 
ed by astranger to the mortgage in the 
first Court that the mortgaged property did 
not belong to the mortgagor but to the 
stranger and it was held that the period, 
during which this decision stood till it was 
set aside by the Appellate Court, could not 
bededucted from the period of limitation 
for execution of the mortgage decree. That 
decision is based on the principle that the 
bar of limitation ‘for a decree cannot be 
postponed or avoided inthe absence of a 
direct order of stay or some provision for 
suspension inthe Limitation Act on any 
equity based on an implied order or 
collateral litigation which would render 
the proceedings futile. This was also the 

(4) 59 Ind Gas 472; 39 M D J 312; 43 M 845:12L W 
210; (1920) M W N 505. 

(5) 5d Ind Cas 66: 43 M185; 26 M L T 459; 38 ML 
Jl; LW 4&7; (1920) M WN 42 

(6) 143 Ind Cas 1: 37 LW 697; Ind Rul (1933; Mad 
74:61 M LJ 664, AIR 1933 Mad 418, (1933)M W 
N 566; 56 M 490, $ 
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principle of Ammathayi Ammal v. Sivarama 
Pillai (7) a case on very similar facts referr- 
ed to-and distinguished in Peer Ammal v. 
Nallusam? Pillai (1). È 

In this case the decision of the District 
Munsif rendering the decree unexecutable 
was passed in the same proceedings and not 
in collateral litigation at the instance of 
third parties and it seems to me that the 
grounds explained in Peer Ammal v. 
Nqllusami Pillai (1) are applicable here. 
The.djfference no doubt isthat that was a 
case of an appeal from a lower Court’s 
decree which had been set aside and after- 
wards restored, whereas this is a case of an 
application for execution of a decree which 
had been imperilled and rendered in- 
effective but later restored to -force and 
executability by the order of the execution 
Court. But the principle is thesame that 
you cannot either appeal from or enforce by 


execution a decree so long as it is declared. 


by the competent court to be ineffective but 
must ‘wait till the higher court has restored 
the decree and its force and effect. To adapt 
the language employed here it seems un- 
reasonable to suppose that the right to 
execute this decree under Art. 182 became 
barred inthe circumstances because the 
period of 3 years isto be reckoned from the 
original date of the decree though within 
that period the decree was declared un- 
executable, and though by the time that 
decision was set aside more than the 3 years 
had elapsed from that date. Such acon- 
struction of Art. 182 could not have been con- 
templated by the Legislature. Therefore it 
becomes necessary on the principle of 
Rameshwar Singh v. Homeshwar Singh (3) 
eitner to interpret the words ‘date of the 
decree’ in that article as implying the condi- 
tion that the decree should he legally 
executable during the whole of the three 
year period; or in the alternative in case 
where the decreeis declared unexecutable 
before the execution is otherwise barred 
and that decision is reversed later and the 
decreeis thereby rendered executable, to 
regard the subsequent application as one 
falling under Art. 181. 

For these reasons the decision of the lower 
Court isreversed and the execution petition 
remitted to the first Court for execution in 
accordance with law. The appellant will 
have his costs throughout. 

A-N. Decision reversed. 


(7) 85 Ind Cas 272: 48 M L J 74; A I R 1925 Mad 
334; 20 L W 937. 
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MADRAS HIGH COURT. 
Appeal Against Appellate Order No. 34 . 
of 1928. 
January 10, 1933. 
PAKENHAM WALSH, J. . 
S. V. R. Ru. RAMASWAMI CHETTY 
— JUDGMENT-DEBTOR— APPELLANT 
versus 
S. P. S. S. PALANIAPPA CHETTY 
AND OTHERS —DECREE-HOLDERS — 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Application for time to put in petition for substituted 
service, whether step-in-aid—Step-in-aid, essentials of 
—Practice—New casein appeal, 

An application for execution was filed on October 
14,1920. Notice not having been effected fresh notice 
was ordered for December Jf, 1920. This was 
returned on the ground that the judgment-debtor had 
gone toanother place. The Pleader asked for time to 
apply for substituted service but the court ordered 
fresh notice for January 17, 1921, As batta was not 
paid the petition was dismissed on this ground on 
December 23, 1920: 

Held, that the application for time to put in a peti- 
tion for substituted service was not, inthe circum- 
stances, an application to take any step-in-aid of 
execution. 

It is settled law so faras Madras is concerned thata 
step-in-aid of execution for the purposes of Art. 182 
of the Limitation Act must fulfil two conditions : 
(1) The step is one which the court has to take and 
(2) the court mustbe asked to take it. Rangacha~ 
riar v. Subramania Chetty (1), Krishna Pottar v. 
Seetharama Pattar (2),and Ramasami v, Veeranna (3), 
followed. Abdul Kadir Rowtherv Krishna Malamal 
Nair (8), Ravur Munusami Naiduv. Pandala Muthia 
Naidu (9) and Masilamani Mudaliarv. Sethuswamt 
Aiyar (10), referred to Sankara Nainar v. Than- 
gamma (13), distinguished Mowar Narasingh Dyal 
Singh v.Mowar Kali Charan Singh (11), not fol- 
lowed. 

Grounds for exemption from limitation must be 
specially pleaded. Jogeshwar Roy v. Raja Narain 
Mitter (14), referred to. : 

It isnot open toa party to raise before the Appel- 
late Courta case founded on totally different and 
contradictory facts which the opposite party had no 
chance of meeting. AY: 

Appeal against the order of the District 
Court of Ramnad at Madura, dated August 
22, 1927, and made in A. 8. No. 217 of 
1924 preferred against that of the 
Court of the Subordinate Judge of Siva- 
ganga, dated March 29, 1924 and made in 


"E. P. R. No. 1119 of 1923 in O.S. No. 64 of 


1919. 


Mr. S. R. Muthuswami Ayyar, for the 
Appellang. f 

Mr. A. Nagaswami Ayyar, 
pondents. 

Judgment.—This appeal concerns the 
qifestion as to whether an execution peti- 
tion filed on December 15, 1923, is time-. 
barred or not. The facts are fully stated , 
in the order of the lower Appellate Court 
and the question of limitation turns on 


for the Res- 
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two points: (1) Was the application of the 
decree-holder’s Pleader on December 16, 
1920, for time to put in an application 
for substituted service a step-in-aid of the 
-E.P. then pending E. P. No. 1006 of 1920? 

(2) Had that petition been improperly 
dismissed on December’ 23, 1930, and was 
it, therefore, to be regarded as still pending 
when the present E. P. was’ put ‘in on 
December 15, 1932. 

The learned District Judge with some 
hesitation findsthe first point in the decree- 
holder's favour but thinks that the second 
which he finds in the affirmative is a 
stronger ground. Against his finding that 
the execution petition is not time-barred 
this appeal is filed. ` 

The decree wasa mortgage one for sale. 
The decree-holder filed E. P. No. 1008 of 
1920 on October 14, 1920. Notice was 
ordered rerurnable on November 15, 1920. 
Service not having been effected, fresh 
notice was ordered for December 16, 1920. 
The notice was taken out for the same 
address, Puduvayal, to which the first notice 
had been taken out and was returned with 
the intimation that the judgment-debtor 
had gone to Rangoon. From the deposi- 
tion of the Pleader who appeared for the 
‘decree-holder, which has been accepted 
by the lower Appellate Court as correct, 
what happened on that date was this that 
the Pleader asked for time to apply for 
substituted service but the court ordered 
fresh notice for January 17, 1921. 

Batta was ordered to be paid and not 
having been paid the petition was dis- 
missed, statedly on this ground, on December 
23, 1920. 

The entry in the printed papers that 
this dismissal was on January 17, 1921, 
is an error and the order of the lower 
Appellate Court has proceeded on the 
correct fact that it was dismissed on 
December 23, 1920. It seems to be well 
settled now, so far as Madras is concerned 
that a step-in-aid of execution for the 
purposes of Art. 182 of the Limitation Act 
must fulfil-two conditions (1) The step 
is one which the court has to take and 
(2) the court must be asked to take it: 
Rangachariar v. Subramanian Chetty (1). 
This was approved of in Krishta Pattar 
¢. Seetharama Pattar (2), and was followed 
in Ramaswami v. Veeranna (3), and the 

(1) 58 Ind Oas 538; 12 L W 9at p. 10. . 

2) 98 Ind Cas 156; 51M LJ 480.at p483; 24L W 

“ 488: AIR 1926 Mad 1178; 50 M 49 


e (3) 106 Ipd Cas 648; 53 ML J 766; (1927)M WN 
792:26 L °W 725; 53 M L J 766; AI R 1928 Mad 
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same principles were followed in Raghava 
Aiyangar v. Natesan Chettiar (4). The 
same view was taken in Parthasarathi. 
Chetti v. Abdul Rahiman Saheb (5). In 
Annamaldi Desikar v. Raju Pillai (6), 
it was held that where the decree-holder 
asks for time to do something which he 
himself has to do this cannot be a step- 
ee See also Umed Ali v. Abdul Karim 


). 

The respondent relies on Abdul Kadir 
Rowther v. Krishnan Malamal Nair .(8), 
which was followedin Ravur Munuswami 
Naidu v. Pandala Muthial Naidu, 33 
Ind. Cas. 79 (9), but this was expressly- 
dissented from in Masilamani Mudaliar 
v, Sethuswami Iyer (10), by Ayling, J. 
It is argued before me that it was not 
necessary for the purpose of the latter 
case for him to dissent from Abdul Kadir 
Rowther v. Krishnan Malamal Nair (8), but 
whether that is so or not the two principles 


‘laid down above and accepted would 


render the decisionin Abdul Kadir Rowther 
v. Krishnan Malmal Nair (8) incorrect and 
it is clear that Abdul Kader Rowther v. 
Krishnan Malamal Nair (8), has not been 
followed in the later decisions of this 
court. 

Mowar Narasingh -Dyal Singh v. 
Mowar Kali Charan Singh (11), is no 
doubt an authority in respondent’s favour 
but in the light of the rulings of this 
High Court I am not prepared to’ follow 
it. Sheo Sankar Lal v. Hadhe Shiam, 
50 Ind, Uas. 278 (12), is not quite parallel 
and in any case is opposed to the principle 
laid down in Annamalai Destkar v. Raja 
Pillai (6). lt was argued for respondent 
that the decree-holder could not apply for 
substituted service until he knew the 
result of the return, but there is nothing 
to show that he could not have put in 
such an application on the day of the 
return, December 16, 1920, when he came 
to know of it, I donot agree with the view 
of thelearned District Judge that a failure 
to make an application for substituted 

(4) (1931) M W N 413. 

(5) 75 Ind Cas 489; 18 L W 109; A I R 1923 Mad 
656; (1923) M W N 871. 

(6) 128 Ind Cas 713; 59 M L J 579 at p 581; 32L W 
ie AIR1930 Mad 995; (1930) M WN 979; 54 M 


(71)8C L J 193. 

(&) 23 Ind Oas 533; 38 M 695; 1 L W 271; (1914) M 
W N 563; 26 M L J 433; 15 M L T 305. 

(9) 33 Ind Oas 79. 

(10) 41 Ind Oas 701; 41 M 251; (1917) M W N 502; 
33 ML J 219; 22M L T 115. 

(11) 5 Ind Oas 147; 14 O W N 480, 

(12) 50 Ind Oas 278. 
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Bervice at once might have entailed the 
dismissai of the. petition for want of edi- 
ligence as regards the correct address of 
the judtment-debtor. There had been 
only one previous notice and there had 
been no order that address was to be 
furnished as that given was wrong. The 
court could not under these circumstances 
have dismissed the petition merely because 
the judgment-debtor was absent from home 
og the second occasion when notice was 
taken to him. But assuming that the 
court might have dismissed it, it has not 
been shown why the decree- holder could not 
have put in his petition for substituted 
service on the 16th itself when he learned 
that the notice had not been served. 

One case Sankara Nainar v. Fhangamma 


(13), has been quoted for the respondent: - 


where an application by a decree-holder 
in a redemption suit to extend the time 
for payment of the mortgage decree was 
held to be a step-in-aid. It is a very 
nice point whether such an application is 
one in aid of execution, but it. is certainly 
arguable that it is so, because the redemp- 
tion decree-holder improves his position 
under the decree by getting further time 
to redeem. This case has been referred 
to in Annamalai Desikar v. Raja Pillai 
(6), and some doubt cast on it. It is, 
however, clearly no authority for holding 
that an application to grant time to put 
in a petition for substituted service in a 
case like the present is anything which 
advances execution or is a step-in-aid. 
I must hold on the recent authorities of 
this court that the application for time 
to put in a petition for substituted service 
was not a step-in-aid so as to save limita- 
tion. 

The second ground on which the present 
execution petition has been found to be 
in time is one which was not taken at all 
in the petition; certainly not in its present 
form and has really been made up for 
the decree-holder in the lower Appellate 
Court on facts which are directly contrary 
to those which the decree-holder himself 
stated in his execution petition. 

Taking first the broad argument that, 
the E. P. was wrongly dismissed the grounds 
for exemption from limitation should have 
been expressly pleaded under O.- VII, r. 
6, .Civil Procedure Code, in the petition: 
Vide Jogeshwar Roy v. Raj Narain Mitter 
(14). It isdoubtful whether such a ground 

(13) 70 Ind Cas 333; 41 M L J 374; (1921) MWN 


391; 30 M L T 252; 45 M 202; AIR 1922 Mad 247. 
(l4) 810 195, : 
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was pleaded at all in the petition. The decree- 

holder said in hisexecution petition “Fresh 

notice was ordered on December 16, 1920 

and it was posted to January 17, 1921, 

when the notices ‘were returned stating. 
that thè defendant went away to Qualank- 

pur and thus the application came to an 

end.” 

There is a further allusion to the point 
in the prayer at the end. As there was 
some dispute as to whether the printed 
translation of this part was correct, [had 
a fresh translation made. The relevant 
part runs: “Although more than three years 
have passed since the date of filing of the 
previous petition, inasmuch as it was 
pending dispcsal, the notice-returnable date 
being up to December 16, 1920, inasmuch 
as fresh notice was ordered on the said 
date and inasmuch as the defendant was 
living for about 2 or 3 years at Kualalam- 
pur in the Malay States (outside British 
India) this petition is not barred ‘under 
law and Limitation Act.” Assuming that 
these twostatements amount to an assertion 
that the petition was wrongly dismissed 
and was, therefore, to be regarded as 
still pending we have to see what was 


the wrongful dismissal put forward 
by the decree-holder. His statement 
that the notice ordered on “Decem- 
ber 16, 1920 was returned unserved 


on January 17, 1921, on which date the peti- 
tion was dismissed owing to the want of 
service clearly implies that batta was paid 
by the decree-holder, else the notice would 
never have beensent atall. The wrongful 
dismissal if any therefore pleaded was that 
the court had no right to dismiss the peti- 
tion of January 17, 1921, for the mere reason 
that the decree-holder was found absent 
from the address given. There was accord- 
ing to this pleading no default wastsoever 
on the part of the decree-holder in paying 
batta or taking any other necessary action, 
That was the case, if any, which the judg- 
ment-debtor had to meet when he asserted 
the obvious bar of limitation. Now itis 
admitted that shese facts are entirely 
incorrect and that the petition was in fact 
dismissed on December 23, 1920, for want of 
payment of batta, which had not been paid. 
The decree-holder’s case of wrongful dis- 
missal having been proved to be total? 
false, the lower Appellate Court has either 
se?for him, or allowedto be set up, a case 
which he did not plead, and which is. 
entirely at variance withthe case which he, 
did plead. The learned District Judge halds 
that the dismissal of the execution petiti non 
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December 23, 1920, was illegal because no allowed- with costs throughout and the 
notice was given tothe decree-holder that it pregent execution petition must .be dis- 
would be dismissed on that day and no time missed with costs. i 


had been fixed within which baita hadto be A-N. Petition dismissed. 
aid. In Venktappa v. ‘Nanjappa, (15) it s 

was held that dismissal for default of pay- 

ment of batta is a correct dismissal and ——— 


Chalwadi Kotiah v. Pooloori Abiveluammah 
(16) was there distinguished. Itis true that 
in that case a date had been fixed for the 
payment. I donot think it is necessary to 
discuss the question whether, ifthe decree- 


holder had pleaded that he had failed to pay | $ 

the batta in time because he was not given LAHORE HIGH COURT. 

a date, and that therefore, the dismissal of Criminal Revision Petition No. 1383 

December 23, 1920, was improper, such an of 1932. 

argument would have been good to save January 13, 1933. 

limitation. Butthe factis that, if he be ADDISON, J. 

taken to have pleaded a wrongful dismissal . SARDAR KHAN - Convicr—Pxrritioner 
— of the petition at all, it was not only not on versus : 

these grounds but on grounds totally con- EMPEROR - Opposite Party. 


tradictory of any such case. He stated Lena poue (Act ae ot 1860), a akan d ii 
> ; : a under—Dishonest user of cattle—Spurdnama—Accuse 
navbar A ce had oe bana ana willing to produce cattle—Offence, if committed, 

at tne wrongiul dismissal was ond anuary Where a person was convicted under s, 405, Penal 
17, 1921, for no other reason than thatthe ode, for dishonestly using certain cattle in violation 
judgment-debtor was not found at his ofthe spurdnama entered into by him and it appear- 


: a Henna ed that he had brought the cattle in question tothe 
address. It was not open to raisefor him in Tahsil and was walling to produce them. 


argument in the lower Appellate Courta . Held, that under the circumstances he could not be 
case founded on totally different and con- held to bare a honestly used on in violation of 
tradictory facts which the judgment-debtor the terms of the spurdnama and his conviction should 
ate beset aside. Labhu Ram v. Nand Ram (1), referred 

i a ne a fact, i decree-holder's onm: ae iti a 
8 a maite , Criminal Revision Petition from an order 


version as given inhis E.P. there is no of the Sessions Judge, Mianwali, dated July 
explanation for his not turning up on 44 1932 modifying that of the Magistrate, 
January 17, 1921, which he does not appear First Glass, Mianwali, dated June 28 
to have done and for not taking some further 1939, / : d 
steps then. His learned Advocate before Mr. M. A. Ghani, for the Petitioner. 
me suggested that on account of thedis- Mr, Abdul Rashid, The Assistant Legal 
missal of the petition on December 23, 1920, pemembrancer, for the Crown, 
the decree-holder had got tired of it and took: Judgment. The only question in. this 
no further interest in it, but on his clients ig whether the petitioner dishonestly used 
showing he knew nothing at all, even when the cattle in violation of the terms of the 
he put in the present petition of the dis- spurdnama entered into by him. 
missal on December 23, 1920 and was under The petitioner once brought them to the ` 
the impression that. the petition had been Tahsil and is still willing to produce them. 
dismissed on January 17, 1921. | On the facts it is difficult to hold that he 
The cases where petitions are dismissed has dishonestly used them in violation of 
for statistical purposes have no application {he termsof the spurdnama and this was 
here. The dismissal in this case was for the only clause of s. 405, Indian Penal 
non-payment of batta. The second ground Code, within which the learned Assistant 
_therefore, on which the Appellate Court Legal Remembrancer sought to bring the 
mainly relied in holding that the petition Gase. In my judgment, therefore, he should 
was not barred by limitation w&s,in my þe acquitted, A similar view was taken 
opinion, not open to the decree-holder totake, in Labhu Ram v. Nand Ram (1). I would 
as it was a new case which contradicted on therefore, accept this petition and acquit 
facts the case he had already setup. e ` the petitioner. The fine, if paid, will be 
. Inthe result I must hold that the petition refunded. 
„Was barred by limitation. The appeal is y, Petition accepted. 
l (15) 35 Ind Cas 594; 4L W 112, : (1) 47 Ind Oas 875; 16 A L J 600; 19 Or LJ 
_(16) 31 M 71, 975. h 
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* CALCUTTA HIGH COURT. 
Admitted Appeals Nos. 326, 340, 407 and 
432 of 1933. 
e August 29, 1933. 
Lort-Wintiass AND McNair, Jd. 
DAHU RAUT AND O1HERS— APPELLANTS 


versus 
EMPEROR — ResponDEnt. 


Criminal Procedure Code ‘Act V of 1898), ss 36%,- 


561—Judgment of two Judges of High Court con- 
stituting Criminal Bench, effect of —Whether any 
Judge or Bench has power to override it—Jurisdic- 
tion of court and powersof High Court Judges — 
Powe of court to correct clerical errors— —Lnherent 
powers of court—Whether include power to revive 
order made in Criminal Appellate Jurisdiction— 
Criminal trial 

A judgment of two Judges of the High Court 
sitting asa Oriminal Bench is a judgment of the 
High “Uourt and no other Judgeor Bench of Judges’ 
of the High Court has power to override such 
judgment. The judicial powers of the Chief Justice 
are not greater than or different from but exactly 
the same as those of any other Judge of the Court. 
Emoress v. Khagendra Nath Banerjee (2), referred 
to. [p> 937, col. 2.) 

Unuer s 369, Oriminal Procedure Code, the court 
when it has signed its judgment has no power to 
alter or review it, except to correct a clerical error. 
[ibid.] 

Tae question of punishment is peculiarly a matter 
for tne’ coirt In revision the Crown has no right 
to seek toiufluence the court on, this question 
sce invited by the court to do so. |p. 939, col. 


Per Lort-Williams, J.—Where it appears to the 
Bench which decided a criminal case that the 
ordsrsas drawn up are not in accordance with the 
judgment given, the Bench has power to correct the 
errors appearing iu them, being mere errors of 
draftsmanship and, therefore, clerical errors within 
the meaning of ss. 369 and 561, Criminal Procedure 
Code, but when no injustice has been done to any 
one and the errorsare only technical, they may 
stand uncorrected. |p. 940, col. 1.] 

Per MacNair, J.—Section 561-A, Criminal Procedure 
Code, in no way adds to the powers of the High 
Court It merely declares that such inherent powers 
as the court may possess shall not be deemed to be 
limited or affected by anything contained in the 
Code. The inherent powers of the court do not in- 
clude the power to revive an order which has been 
made in the Criminal Appellate Jurisdiction. 
Raju v. Crown (8), relied on. |p. v41,col. }.] 

fivery Division Bench when constituted in a erimi- 
nal case is a court in itself and once its judgment 
has been signed "this court is functus officio and 
neither the court itself nor any Bench of it hasany 
power toreview tbat decision or interfere with it in 
any way.’ No power of review resides in the court 
or in any Bench of the Vourt. In the matter of the 
Perition of F. W. Gibbons (1), relied on. .[ibid.] 


Mr. Satindra Nath Mukerjee, Syed 
Nasim Alt, Messrs. Suresh Chandra Taluk- 
dar and Bhudar Haldar, for the Appel- 
lants. 

Lort-Williams, J.- Some weeks ago a 
complaint was made in court to the Acting 
Chief Justice by the Deputy Legal Remem- 
brancer that certain orders passed by my 
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learned brothér and- myself were illegal 
and made without jurisdiction. No peti- 
tion or affidavit was filed, and the process 
was wholly irregular, as the Deputy Legal 
Remembrancer and the Legal Rememe 
brancer who instructed him ought to 
have known. The . Acting Chief Justice 
quite properly decided that he had no 
jurisdiction whatsoever to interfere with 
the orders of the Division Bench. But as 
I had heard about the complaint, and ex- 
pressed my willingness to consider’ the 
matter further, he directed that my learned 
brother and myself should form a Division 
Bench, when the Crown could mention the 
matter if it was so advised. g 

I fail to understand what was the object 
of. making a complaint to the Acting 
Chief Justice or what interest he ‘was 
alleged to have in the matter. Such a 
procedure was an act of disrespect to the 
court, directly to the Division Bench, and 
indirectly to the Acting Chief Justice. 
No complaint had been made to us by 
the Deputy Legal Remembrancer or any- 
one else, and the Deputy Legal Remem- 
brancer presumably and the Legal Remem- 
pbrancer who instructed him, had some 
knowledge of the legal position, which was 
stated with clarity and precision by Sir 
Comer Petheram, ©. J.,and a Full Bench 
in Inthe matter of the Petition of F. W. 
Gibbons (1) decided so far back as.. the 
year 1886, which decision no one since 
has seriously attempted to question. 
. A. judgment of two Judges of this 
court sitting as a Criminal Bench is a 
judgment of the High Court of . Judica- 
ture at Fort William in Bengal, and no 
other Judge or Bench of Judges of this 
court has power to override such judgment. 
The judicial powers of the Chief Justicé 
are not greater than nor different from but 
exactly the same as those of any other 
Judge of the court. On this point réfer- 
ence. may be made to the case of Emperor 
v. Khagendra Nath Banerjee (2). More- 
over, inmy opinion, the court when it has 
signed, its judgment has no power to alter 
or review it, except to correct a clerical 
error (8. 369 of the Oriminal Procedure 
-Code.) 

The fotir orders to which exception a 
been taken were as follows: — 

Appeal No. 526 of 1933. The form of 
the order was: 


“The appeal is admitted. The sentence passed 


on the appellant i is reduced to six months’ rigorcus 4 


wak 5 
)14 042, ” 
a): C W N48), - 


. 
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That wá 6 Gase in which the appellant, 
who was a farash working in the Imperial 
Secretariat Buildings, and a young man 
with noprevious conviction was convicted 
of stealing some bags cohtaining bundles 
of forms, which he asserted were waste 
paper, but which the prosecution said were 
unused and correct forms. In the circumst- 
ances we thought that six months’ rigorous 
imprisonment was ample. 

Appeal No, 340 of 1933. In this case 
the order was: “The appealis admitted.” 
The appellant was a young man with good 
antecedents and no previous conviction, 
who had been convicted under s. 420 of 
the Indian Penal Code. He had ordered 
certain goods and issued two worthless 
cheques. The goods were seized at the 
Railway Station and the complainant 
suffered noloss. In view of the age ofthe 
accused and the fact that the complain- 
ant was willing to compound the offence 
we reduced the sentence of imprisonment 
for one year to a sentence of imprison- 
ment for-six months, though we said that 
the Chief Presidency Magistrate was quite 
justified in passing the sentence which he 
did. In our ‘opinion, in view of all the 
circumstances and the appellant being 
only 22, a sentence of six months was sufti- 
cient. 

‘Appeal No. 407 of 1933. There were three 
appellants in this case, and they had been 
convicted under the Indian Registration 
Act and the Indian Penal Code for forgery 
and conspiracy in respect of a kobala. No. 1 
had been sentenced to five years for 
conspiracy and three years under the Indian 
Registration Act,the sentences to run con- 
secutively. No, 2 had been sentenced to six 
years, and No. 3 to five years. We went 
carefully through the charge, and we saw 
no reason for discriminating between the 
three accused, and we thought that five 
years’ rigorous imprisonment was sufficient 
for each of them. We therefore directed 
the two sentences against No. 1 to run 
concurrently and not consecutively and 
reduced the sentence of Ne. 2 to five years. 
We did not interfere with the sentence of 
No. 3. The result was that each of the 
appellants became liable to five years’ rigor- 
ous imprisonment. Nothing was said in 
*this order about dismissing or admitting the 
appeal. 

Appeal No. 432 of 1933, The appelant 
had been convicted under s. 436 of the 
indian Penal Code, and sentenced to four 
and half years’ rigorous imprisonment and 
a fine of Rupees one hundred,. or in default 
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to rigorous imprisonmènb for six months 
more.The sentences of umprisonment were to 
run concurrently. The order stated that 
the appeal was allowed on the question of 
sentence only. We though’ fit to point 
out that the Judge must have made some 
mistake in the sentence, because he first 
inflicted rigorous imprisonment for four and 
a half years and a fine of Rupees one 
hundred or in default six months’ rigorous 
imprisonment, which was to be in addition 
to the four and a half years making five 
years in all. But he went on to say that 
the sentences of imprisonment should run 
concurrently. The latter part of his order 
therefore, contradicted the former part. 
Further there was no provision that the 
fine should be paid as compensation to the 
complainant, We drew attention to the fact 
that the court had repeatedly said that there 
was no object ininflicting a fine as well 
asa long term of imprisonment,except where 
the fine was to be used for the purpose of 
compensation, and in other special cases 
to which we had referred in past decisions 
of the court. We went on to say that in 
the circumstances of the present case the 
only reason for -inflicting a fine would be 
that it should be paid as compensation 
to the person .whose house was burnt, 
Therefore, we confirmed the conviction, but 
altered the sentence to a term of rigorous 
imprisonment for four years and a fine 
of Rs. 100 which, if realised, was to be 
paid as compensation to the person whose 
house was burnt: in default of payment 
of the fine the accused was to undergo a 
fuither period ‘of imprisonment for six 
months, that is to say, in default of pay- 
ment of the fine he was to undergo, in- 
all4é yeais’ rigorous imprisonment, which 
was exactly the teim of imprisonment 
which the Magistrate intended to inflict 
upon him. 


It is complained that as the appeals 
were admitted the usual notices ought to 
have been given, and the appeal heard as 
provided in ss.422 and 423 of the Criminal 
Procedure Code. In each of these orders 
as drawn up there are clerical errors, and 
the form of the order is not in accordance 
with the judgment which I gave. This 
was overlooked when the orders were 
signed—what I said was that there was no 
necessity to send for the record, and 

athen I proceeded to give reasons why the 
sentences ought to be modified. According 
to my recollection, nothing was said about 
admitting or dismissing the appeal, but 
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the effect of the order was that the appeal 
was dismissed summarily under s. ¢21 of 
the Criminal Procedure Code, and the 
senlenge was varied unde: the court's 
revisional powers, the proceedings having 


otherwise come to its knowledge within. 


= meaning of s. 439, Criminal Procedure 
ode 

This kind of order is not the usual one 
of admission or rejection of the appeal, 
ard doubt seems to have arisen in the 
mind of the Bench Clerk and in the office, 
abaut the correct form of the order. In 
future the senior Judge of the Criminal 
Bench should beconsulted, when any doubt 
or difficulty arises about the form of the 
judgment of the court. 


A number of similar orders were made 
by the Criminal Bench over which I 
presided two years ago, and no complaint 
was made by the Crown or by anyone. 
This form of order is convenient and 
useful, and is intended to save unneces- 
sary waste of time, labour and expense, 
which is a matter not to be lightly dis- 
regarded in these difficult days. Where 
the court is satisfied that the conviction 
was justified, but thinks that there may 
be grounds for reduction of sentence, it 
will generally invite the Crown and the 
appellant, or either of them, to furnish 
information in order to assist the court to 
arrive at a decision. In such a case, the 
practice is to admit the appeal on the 
question of sentence only, though it is 
doubtful whether this procedure is strictly 
within the provisions of the Code. But 
where the court does not require any 
further information on the point, it would 
be merely a waste of time, money and 
labour, to issue notices, and send for records, 
and summon parties whom the court docs 
not wish to hear. 


Ii must be remembered that the ques- 
tion of punishment is peculiarly a matter 
for the court. In revision -the Crown 
hes no right to seek to influence the court 
on this question unless invited by the 
court to do so. The Deputy Legal Re- 
membrancer must have overlooked this 
when he complained to the Acting Chief 
Justice that he had a great deal to say 
upon the subject in connection with the 
foar sentences to which I have referred. 
The court always hears him with patience 
but in revision neither party has any 
right of audience, though no order must 
be made to the prejudice of the accused, 
unless he has had an opportunity of 
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being heard. (Seétions 439 and 440 Cri- 
minal Procedure Code). A 

I am satisfied that the court has juris- 
diction to proceed.as it did. If such pro- 
cedure were nol“ strictly within the pre- 
visions of the Code, provision for it ought 
to be made without delay. But in my 
Opinion we have the power already. The 
powers of the court in revision are almost 
unlimited. In particular it has all the 
powers conferred ona Court of Appeal by 
88.423, 426, 427 and 428,Criminal Procedure 
Code. In an appeal unders. 423, the court 
has no power to enhance the sentence, but 
it may do soin the exercise of its revis- 
ional powers, If the court has power to 
enhance the sentence in revision, surely 
it has power to modify or reduce it. The 
court when hearing an appeal may alter 
the finding, and then under ils revisional 
powers enhance the sentence: See the 
case of In re Bali Reddi (3). In the case 
of Hridoy Mandal v. King Emperor (4), 
the accused had pleaded guilty to murder 
and had been sentenced to transportation 
for life, and had appealed. The court 
dismissed the appeal, because he had 
pleaded guilty, and the minimum sentence 
had been passed, but in exercise of its 
revisional powers the court altered the 
conviction to one under s. 304, Indian Penal 
Code, and sentenced the appellant to seven 
years’ rigorous imprisonment. 

The Acting Advocate General has not 
attempted to support the procedure before the 
Acting Chief Justice, but he has argued 
that the orders were illegal, being made 
without jurisdiction. He contends that the 
court has two alternatives only, and must: 
either dismiss an appeal summarily under 
s. 421, Criminal Procedure Code, or cause 
notices to be given and hear the appeal 
under s. 422. ; 

Further he contends that in such cir- 
cumstances the court cannot exercise its 
revisional powers under s. 439, because it 
cannot dismiss an appeal summarily unless 
it thinks that there is no sufficient ground 
for interfering, (s. 421). Assuming that 
the court has acted without jurisdiction, 
then he contends that it has power to 
treat the illegal orders as being void 
ab initiotand to re-hear the matter on 


its merits, and he has referred us to the 


case of In re Soma Naidu (5), and to the 
(3) 22 Ind Cas, 756; 37 M 11% 15 Or, LJ 
80 : 


f4) 22 O W N91 (xci) Notes. . 

(5) R4 Ind, Oas. k50; 47 M 428; 46 M IJ 4°6, 34 | 
M LT 218; 20L W 18; AIR 1924 Made 610; 26 
Cr. L J 370, © j 


940 
case of Ramesh Pada Mondal v. Kudambini 
Dassi (6), and other cases, This must mean 
* that any Judge or Bench of this court, 
may treat not only his or its own orders 
but the orders of any other Judge or 
Bench of the court, as having been made 
without jurisdiction, and being void ab 
initio, and re-hear the matter on its 
merits. 

There is no magic in the fact that the 
same two Judges are sitting together, as 
at the time when the alleged illegal 
orders were made. We have no greater 
and no Jess power than any other Bench 
of this court. After we had signed the 
orders, we were functus officio, and when 
we ceased to sit together, the Bench of 
which we were members, ceased to exist, 
and could not ever be revived. 

If one Bench had power todecide that the 
orders of another Bench were made without 
jurisdiction and were void ab initio, a 
third Bench would have power to decide 
that the orders of the second Bench also 
were made without jurisdiction, and so on 
ad infinitum. 

Moreover if the Chief Justice disapproved 
of the decision of any Bench, he could 
appoint another Bench to overrule it, as 
being made without jurisdiction, or could 
appoint himself to sit with another Judge, 
and this actually was done once by Sir 
Barnes Peacock in a case mentioned in 
In the matter of Abdul Sobhan (7). 

I think it is clear that the cases to which 
we have been referred were wrongly decided, 
and in my opinion the only remedy in 
such circumstances is to move the Local 
Government to exercise the Royal preroga- 
tive where the accused had been prejudiced 
otherwise there is no remedy. 

The. orders, as drawn up, in these four 
cases not being in accordance with the 
judgment that I gave, I am clearly of 
opinion that we have power to correct 
the errors which appear in them. They 
are mere errors of draftsmanship, and, 
therefore, clerical errors within the mean- 
ing of ss. 369 and 561, Criminal Procedure 
Code. As, however, my learned brother 
-does not agree, and as I have no powers 
acting singly to correct what is in form 
a joint order, they must stand uncérrected. 
The errors are only technical, and no 
injustice has beendone toanyone. There- 
fore, the ends of justice do not necessitate 
any correction. 


(6) 104 Ind. Oas. 447; 55 O 417; 310 W N 960; 28 
Or.L J93ls AI R1927 z Oal. 702; 8; A I Or. R. 


438. + 
(7) 8 O 63 at p. 67 
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McNair, J.—The Advocate General has 
mentioned to this Bench 4 matters in which 
he suggested that my learned brother and 
I, when previously sitting as a Criminal 
Bench, passed” orders which are not in 
conformity with the provisions of the 
Criminal Procedure Code. 

No substantive application is before us. 

The learned Advocate General in men- 
tioning these matters stated that in each 
casein which the orders referred to were 
passed there was an application by the,” 
accused foradmission of an appeal and an 
order was made admitting the appeal and 
reducing the sentence without issuing notice 
upon. the Crown. 

The facts of each case and the orders 
made have been referred to in detail by 
my learned brother and itis unnecessary 
forme to analyse the exact procedure which 
was adopted, or the reasons which prompt- 
ed ustomake the orders. It may well 
be asstated by my learned brother that 
we intended todismiss the appeals and to 
deal with the question of sentence under 
our powers of revision. 

The orders, as worded, purport to show 
that the appeals were admitted and the 
sentences reduced. The question that has 
been raised is whether this court having 
once made such an order has power either 
asa Criminal Bench or as anyother Bench 
to alter or review that order except to 
correct a clerical error. Ivery much regre 
that Iam unable to agree with my learn- 
ed brother that this was a mere clerical 
error. ; 

Lam unable tosay definitely atthis dis- 
tance of time what was the particular form 
of procedure adopted but my impression 
is that atleast on one occasion westated that 
we admitted the appeal on the question of 
sentence only, and thatin the particular cir- 
cumstances of the case, wedid not think it 
either desirable or expedient to put the 
accused and the crown tothe expense of a 
further hearing when we disagreed with the 
lower Court only inregard to the severity 
ofthesentence. IfI am correct in my re- 
collection no clerical error arose in that 
case. The two sections of the Criminal 
Procedure Code under which we are invit- 
ed to review our decision are ss.j 369 and 
561-A. 


Section 369 is as follows.— 

‘Save as otherwise provided by this Codeor by 
any other law forthetime being in force or, in he 
ease of a High Court established by Royal Charter, 
by the Lettera Patent of such High court no Qourt 
whenithas signed its judgment, shall alter or review 
the same’ except te correct a clerical error,” 


. 1933 
Section 561-A provides thus:—- e 
“Nothing in this Code shall be deemed to limit or 

affect the inherent power of the High Court to make 
such offers as may be necessary to,give effect to any 
order underthis Oode or to prevent abuse of the 
process of any court or otherwise to secure the ends 
of justice.” 

With great respect I am entirely in agree- 
ment with the view that was expressed by 
the Lahore High Court in Rajav. Crown 
(8) thats. 561-A in no way adds to the 

epowers of the High Court. It merely 

declares that such inherent powers as the 
court may possess shall not be deemed to 
be limited oraffected by anything con- 
tained inthe Code. 

The inherent powers of the court do not 
include the powerto revivean order which 
has been madein the Oriminal Appellate 
Jurisdiction. 

We are therefore compelled to look to 
8. 369 to see whether the power of review 
is contained in that section. 

I have no doubt that the intention of this 
section is to debar the High Courtfrom re- 
viewing its own judgment in criminal 
matters. The only exception which is per- 
mitted is in the case ofa clerical error. 

It is essential evenin civil matters that 
there should be finality in the orders of the 
court and in criminal matters it is obvious 
that such finality is of even greater im- 
portance, and in my opinion the object of 
thissection is to procure such finality, 
The provisions of s. 369 were carefully 
considered by the Full Bench of this court 
in Inthe matter of the Petiteonof F. W. 
Gibbons (1) where it was held that no power 
of review resides in the courtor im any 
Benchof the court. Every Division Bench 
when constituted in a criminal case is a 
courtin itself and once its judgment has 
bean signed 

“this court is functus oficio and neither the court 
itself nor any Bench of it has any power to review 
that decision or interfere with it in any way “ 

Were it otherwise, no finality could be 
ensured, for at any timea Division Bench 
might be constituted which under the 
guise ofreview might reverse or interfere 
with the orders passed by a previous Bench. 


Moreover it seems tome impossible to 
say that a Bench which has once been 
constituted and then dissolved can be re- 
constituted ata much later date and be 
called the same Bench because it is com- 
posed of thesame Judges. Even if the 
same Bench has powers of review, which 
J doubt, I am convinced that no such powers 


(8) 110 Ind. Cas. 221; 10 Lah. 1; AIR 1928 Lah 
462; 29 Or. L J 669;10 AI Cr, R494, 
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of review survive when that Bench has been - 


dissolved. 
Į am unable to accede to the argument 
of the learned Advocate General that the 
orders passed were without jurisdiction and 
in any eventIam satisfied that there isno 
power inthiscourttoreview them, i 
N. Order accordingly. 


MADRAS HIGH COURT. 
Appeal against Appellate Order No. 132 
of 1929. 

January 27, 1933. 

PAKENHAM WALSH, J. 

DIBBA BALESU— PETITIONER 
—APPELLANT 


versus 
LAGUDU CHINNA SANYASAYYA 
AND ANOTHER —COUNTER-PETITION ERS — 
RESPONDENTS, 
Madras Agency Tracts Interest and Land Transfer 


“Act (I of 1917), ss. 4,89—Rules under the Act, r. 4— 


Order refusing  ejectment--Competencg of second 
appeal—Order, whether ‘decree'—Civil Procedure 
Code (Act V-of 1908), ss. 2 (2), 96, 100. 

The provision contained in r. 4 of the Rules 
framed under the Madras Agency Tracts Interest 
and Land Transfer Act of 1917, that no second 
appeal lies from sjectment orders, applies not only 
to orders of ejectment passed under s. 4 (2) of the 
Act but also to orders refusing ejectment. 


An application under s.4 (1) of the said Actis 
not a suit and an order refusing ejectment is nota 
‘decree’ within s, 2, Civil Procedure Code 


Appeal against the order of the court of 
the Agent to the Governor, Vizagapatam, 
dated September 24, 1927, and made in 
Civil Miscellaneous Appeal No 15 of 1927 
(Civil Miscellaneous Applications Nos. 1 
and 2 of 1926 on the file ofthe Court of 
the Special Assistant Agent, Narasa- 
patam). 

Mr. B. Jagannadha Das, for the Appel- 
lant. ; 

Mr. V. Govindarajachari, for the Res- 
pondents. 


Judgment.-*Under s. 4 (1) of the 
Agency Tracts Interest and Land 


Transfer Act (I of 1917) any transfer of - - 


immovable property situated within the 
Agency tracts by a member of a hili tribe 
shall be absolutely null and void unless 
made in favour of another member of a 
hilf tribe, or with the previous consent in 


writing of the Agent or any other preserib- | 


ed officer. Where a transfer of property 
is made in contravention of sub-s. (1), the 
Agent or any other prescribed officer, may, 
on application by any one interested, decree 
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ejectment aguinst any person in possession 
of the property claiming under the trans- 
fer and may restore it tothe transferor or 
his heirs under s. 4 (2). An application under 
s.4 (2) for such ejectment was made before 
the Special Assistant Agent, Narasapatam 
by the appellant. The Assistant Agent 
found that he was not a person interested 
and dismissed the application. He put 
in an appeal to the Agent, and the order 
was confirmed. This second appeal has 
been filed to the High Court, A preliminary 
objection was taken by the office as to the 
maintainability of the appeal, and it was 
ultimately admitted subject to the matter 
being left. open to discussion when the 
appeal came on for hearing. 

This preliminary objection that no second 
appeal to the High ( ourt lies, is based on 
the fact that s. 4 (3) states: 

“subject to such conditions as may be prescribed, an 
appeal against a decree or order sub-s. (2), if made 
by the Agent, shall lie tothe Governor in Council, 


and if made by any other officers shall lie to the 
Assistant Agent or to the Agent as may be prescri- 


ei 

Rule No.4, framed under the Act, which 
deals with appeals from ejectment orders, 
expressly says that no second appeal lies. 
For the appellant it is argued that the 
prohibition contained in r.4 applies only 
to orders of ejectment passed under s. 4 (2) 
of the Act but not to orders refusing 
ejectment, that an order refusing the ap- 
plication isa decree and therefore, 4 second 
appeal to the High Court under r. 48 of 
the Agency Rules lies. The Interpretation 
clause in the rule says that “decree” shall 
include orders passed under rr. 39 (1) and 
43 (3) but not orders under rr. 33 and 35. 
Rules 39 (1) and 43 (3) are not in question 
in the present case. Turning to the defini- 
tion of ‘decree’ ins. 2 of the Code of 
Civil Procedure, it is stated to be: 
“the formal expression of an adjudication which, so 
far as regards the court expressing it, conclusively 
determines the rights of the parties with regard to 


all or any of the matters in contraversy in the suit 
and may be either preliminary or final " 


Therefore to bea decree within this defini- 
tion, the determination must be made bya 
“court, must conclusively determine the 
rights of the parties with regaid to all or 
any ofthe matters in controversy and must 
“be in a suit. There is in my opinion 
nothing to show that an application under 
s.4 of Act I of 1917 isa suit. Underethe 
- ‘Code of Civil Procedure decrees are ap- 
‘pealable: first appeals lie under s. 96 and 
second appeals under s. 100. ‘Certain orders 
are also made appealable by s. 104 (1) and 
-by s. 47 orders in execution between the 


. 
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par.ies are to be deemed decrees far.pur- 
poses of appeal. Thus it will be seen that 
unless there is adecree, there is nowecond 
appeal under the Code of Civil Procedure. 
No doubt s. (2) of Act I of 1917 talks about 
the court “decreeing ejectment against any 
person” and s. 4 (3), of an appeal “against 
a decree or order under sub-s. (D; but if 
we adopt the appellants’ reasoning that 
there is a difference in procedure, namely, 
that, if the order is une dismissing the 
application for ejectment, a second appeal 
lies to the High Court but does not lie 
from an order granting the application, 
then we might equally introduce the seme 
distinction into the words and say that itis 
only an ejectment order which is a decree 
and hence the words “decreeing” and 
“decree” will not avail to bring an order 
refusing the application under the defini- 
ticn of a “decree”. It would certainly be 
anomalous that there should be a seccnd 
appeal tothe High Court by the unsuccessful 
applicant but that no second appeal lies 
tothe High Court by the person who is 
ejected from the property. In my opinion 
the application is not a suit and the order 
refusing it is not a decree. Therefore, I 
must dismiss the appeal as-1 hold it does 


not lie. The respondents will have their 
costs. 
AN. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civil Revision No. 61 of 1932. 
August 18, 1933. 

SULAIMAN, C. J., AND MUKERJI, J. 
Kunwar JAGDISH SARAN—PLAINTIFE— 
APPLICANT 


, versus 
Srimati JAIDAIKUNWAR AND ANOTAIR 
— DEFENDANTS - Opposite Paty. 

Suits Valuation Act (VII of 1887), ss. 3, 4— Suit 
for determination of title to property— Jurisdiction, 
how determined—Market value of property. 

Ordinarily when a questicn of title to property 
is in dispute, the value of the property is the 
determining factor as regards jurisdiction Subject 
to the maximum value which should be calculated 
having regard to ss 3and 4, Suits Valuation Act, 
the market value should determine the jurisdiction 
in a suit for determination of title. Hacheppa- 
subrao v. Shidappa Venkatrao (1), followed, Inayat 
Husain v. Bashir Ahmad (7) and Mohini Mohan 
Misser v Gour Chandra Rai (3), referred to. 


Civil Revision from the decision of the 
District Judge and the Munsif of Morad- 
abad, dated November 13, J931, and 
April 24, 1931. 
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Mr. S. N. Seth, for the Applicant. e 

Messrs. Panna Lal and Shabd Saran, for 
the Opposite Parties.. 

Judgment.—The question for determina- 
tion in this revision is whether the 
valuation put on the relief asked for by 
the plaintiff, who is the applicant before 
us, is the correct valuation in the circums- 
tances of the case. 

It appears that there was an application 
for partition of zamindari property and 
if was opposed by the defendant on the 
ground that she wasthe owner ofit and 
her name was recorded in the khewat. 
Thereupon, the applicant before us institut- 
ed the suit out ofwhich this revision has 
arisen toobtain adeclaration that he was 
the owner of the property and not the 
defendant. . 

The plaintiff valued his relief, which, as 
we have said, was ofa declaratory nature 
at Rs. 400. An objection was taken to 
the valuation on the ground that the value 
of the property exceeded Rs. 4,000 and that, 
therefore, the suit was not cognizable by 
the Munsif in whose court it had been in- 
stituted. 

The learned Munsif came to the conclu- 
sion thatthis objection was sound and he 
directed that the plaint be returned to the 
plaintiff for presentation to the proper 
court. 

The plaintiff filed an appeal before the 
learned District Judge who .dismissed it. 
Thereupon he has come before us. 

There is no rule which can be said to 
bear directly onthe question before us. 
The argument of Mr. Seth was that he did 
not claim the property itself, but he claimed 
only a declaration with respect to the pro- 
perty, and, therefore, it was open to him to 
value the relief as he liked. He relied on 
8. 4 of the Suits Valuation Act, which lays 
‘down the maximum figure at which a relief 
isto be valued forthe purposes of juris- 
diction. It lays down that wherea suit 
relates to land or an interest in land and the 
court-fee is paid under Sch. II of the Court 
Fees Act, the value of the suit shall not 
exceed the valuation made under the rules 
framed by the Local Government under 
s.3 of the said Act (Suits Valuation Act). 
According tothis rule, the valuation of the 
property in suit would be 30 times the 


land revenue,{that is to say, nearly Rs. 8,000. ` 


Mr. Seth argues that all that the law says 
is that he must not value the suit at more 
than Rs. 8,000. He argues that there isno 
o lower limit fixed, 


In our opinion this contention is not 


“ 
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correci. Ordinarily when a question of, 

title to property is in dispute, the valueof ° 
the property would be the determining 
factor as regards jurisdiction. You can- 
not claim a property worth Rs. 50,000 
andsay that you would institute a suit 
before a Munsif, who cannot try a suit for 
a higher value than Rs.5,000. The dis- 


- pute as tothe title of the property isthe 


most important dispute that ever can arise 
with respect to that property. Subject to 
the maximum value which should be 
calculated having regard to ss. 8 and4 of 
the Suits Valuation Act, the market value 
should determine the jurisdiction in a suit 
for determination ‘of title. 

Ifan additional reason for the view 
whichwe are taking -were necessary we 
would give an illustration. Suppose the 
applicant’s suit succeeds in the Munsif's 
court and he getsa declaration of title. 
He would get his declaration on the ground 
that he is in actual possession. Let us 
suppose that the next day the defendant, 
who was unsuccessful in the Munsif’s 
court, instituted a suit for possession and 
valued his claim at Rs. 8,000 which would 
be the value which he must put to the 
suit under the Suits Valuation Act. It 
would not be open then to the present 
plaintiff - applicant to say that the judgment 
which he has obtained operates as res 
judicata. The Munsif would have no 
jurisdiction to entertain the suit for pos- 
session. The applicant’s success would 
beofno value to him in the subsequent 
sulit. 

Our view is supported by no less an 
oftheir Lordships of 
the Privy Council in Rachappasubrao v. 
Shidappa Venkatrao (1). In that case 
pro- 
perty in suit was Rs. 60,000 the plaintiff 
valued his relief at Rs. 130. Their Lordships 
said thatthe notional value for the purposes 
of Court Fees Act and” the real market 
value were two different things. 

This decision fas been followed very re- 
cently by a Division Bench of this court 


in Inayat Husain v. Bashir Ahmad (2): 


The case of Mohini Mohan Misser v. Gour ` 
Chandra Rai, 56 Ind. Oas. 762 (3) is also 
directly to the point. A . 
Both on principle and authority we are 
d$ 50 Ind. Oas.230; 43 B 507;17 ALJ 418; 25 
whe 293; 36 MLJ 437:29 O L J452: 21 Bom. , 
L R 489; 10 L W eee N33; LlUP LR 
P 0) 83; 46 IA 24 (P 0). . 
( (Sui Ind. Gas. 141; (1932) A LJ 416;A ER 


- 1932 All. 413; Ind, Rul. (1933) All. 66. 


(3) 56 Ind, Oas. 762. 
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of opinion that the judgments of the court 
below. were right andthe 1eal value of 


the subject-matter of thesuit exceeded: the 
pecuniary jurisdiction of the Munsif. - 


“=. In the circumstances, we dismiss this ` 


application in revision with costs. 
D Application dismissed. 


LAHORE HIGH COURT. ; 
Miscellaneous Civil Petition No. 119 of 
1933. 
` July 5, 1933. 
Jat LAL AND DALIP SINGH, JJ. 
-~ Messrs, Tum PIONEER SPORTS Lern., 
SIALKOT—AsSESSEES—PETITIONERS . 


RE Na VETSUS 
. Tuse INCOME-TAX COMMISSIONER, 
co LAHORE - RESPONDENT: ; 

Income Tax Act (XI of 1922), ss. 13, 66 (8)— Ques- 
tion whether Income Tax Officer was justified in 
proceeding under proviso to s. IS and mot under the 
first part of the section—Whether a question of law 
Reference to High Court, necessity of 

Where itis contended -by the assessee that the 
assessment should have been made under s. 13, 
Income Tax Act and that the Income Tax Officer 
was not justified in proceeding under the proviso to 
the section, a question of law is involved, and it is 
a fit case in which the Commissioner of Income 
Tax should be directed to refer the question to the 
‘High Court. GN PIN ` 

Miscellaneous Civil Petition under s. 66 (3) 
of the Indian Income Tax Act, XI of 1922, 
praying that the Commissioner of Inccme 
Tax be required to state the case end to 
it tothe High Court for decision of 
the questions of law involved. 

Mr. M. C. Mahajan, for the Fetitioners, 

Mr. J. N. Aggarawal, for the Respondents. 

Order.— The assessee in this case is the 


‘Pioneer Sports Ltd., Sialkot. They have 
“made 


an applicalion under s. 66 (3) 
of the Indian Income Tax Act praying that 


‘this court should direct the Commissioner 


of Income Tax io refer certain questions 
for the opinion of this court. 

The brief facis are these :—The assessee 
carries on business of the Manufacture and 
sale of sports goods at Sialkot. They send 
a fairly large quantity of goods to J. M. 


- Ahluwalia’ & Sons, London, which for the 


purpcses of this assessment, has*been found 


*to be a separate firm. It appears from the 
< account-books of. the 
‘respect ofgoods send by them to Je M 
< - Ahluwalia & Sons, London,the price charged 


assessees that 


‘is comparatively lower than that charged 
The Inccme Tax 
authorities have further found that though 
the turnover for the year-of assessment of 
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the agsessee is practically the same the net. 
profits are much lower thau those of the 
previous years, From this they suspgct that 
there is something wrong with the books of 
the assessee. It is in fact suggested that the 
asscseee has no right to charge-small pro- 
fiis. Be that asit may,I fail to see that 
this isa defect in the methods of account- 
It. 
is contended by the assessee that the assess- 
ment should have been made under s. 13 of 
the Indian Income Tax Act according. “to 
the entries in the books ofthe assessee with 
such variations as the Income Tax Officer 
considered necessary and, ‘therefore, that 
the assessment could not have been made 
under the proviso tos. 13 as the Income 
Tax Officer appears-to have done. We ex- 
press no final opinionon this question, but 
it seems to us that under the circumstances 
alleged by the assessee a question of law is 
involved, whether the Income Tax Officer 
was justified in proceeding under the 
<“ proviso to s. 13 and not under the first part of 
that section. 

Another ground taken by the Income Tax 
Officer for rejecting the books of the assessee 
might be mentioned here, that is, that in ihe 
opinion of that Officer the inventory did not 
represent the correct state of affaiis and he, 
for some reason which is not clearly under- 
stood by us hele, distinguishes the inventory 
from the stock register. An . objection is 

“taken to this view of the Inccme Tax Officer 
also by the assessee cn similar grounds. 
In our opinion, therefore this is a fit case 

-in which we should direct the Commissioner 
of Income Tax to refer to this court the 
cuestion, whether under the circumstances 
mentioned inthe order of the Income Tax 

. Officer an assessment under the proviso to 

-8. 13 could legally be madeor whether 
the assessment should have been under the 
first part of s. 13. 

We accordingly direct the Commissioner 
to refer this question for the opinion of this 
court, 

N. Order accordingly. 


PATNA HIGH COURT. 
Appeal from Appellate Decree No. 1329 
of 1931. 
September 1, 1933. 
DHAVLE, J.. 
. RAMNANDAN PRASAD AND ANOTHER— 
: APPELLANTS 
' Versus 
t LALEY TILAKDHARI LAL— 
RESPONDERT. 5 
..: Evidence Act ‘I-of 16721, ss. 18, 82, 157— Recital 
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of boundaries in document, relating to adjaceng land, 
executed” between strangers—Admisstbility to. prove 
boundaries—Landlord and  tenant—Tenancy right 
under Beegal Tenancy Act (VIII of 1885)—Proof of, 
when lease is inadmissible for want of registra- 
tion. 3 

A recital of boundaries in a document, relating to 
an adjacent Jand, executed between strangers, is not, 
admissible: under s. 13 of the Evidence Act, but 
may be admissible if the executant is called and 
deposes tothe boundary, to corroborate him under 
s.- 157, or, if he is dead, unders 32. Subram Sheikh 
v. Odoy Mahto (3),not applied Ketabuddin v. 
Nafar Chandra Pattok (7) and Parmatha Nath Roy 
v “Rtjah Bejoy Singh Dudhuria 18), referred to, 
Pramatha’ Nath Chowdhuri v. Krishna Chandra 
Bhattacharji (2), applied 

_A tenancy right under the Bengal Tenancy Act 
can be proved without proving the lease, if there be 
one, which ia inadmissible for want ‘of registration. 
Ameer Ali v. Yakub Ali Khan (1), applied. 


Appeal from a decision of the Subordinate 
Judge, Darbhanga, dated May 9, 1931, 
reversing that of the Munsif, Second Court, 
Samastipur, dated June 25, 1929. 

Messrs. Murari Prasad and D. L. Nandkeo- 
lyar, for the Appellants. ‘ 

Mr. Janak Kishore, for the Respondent. 


Judgment.—This appeal arises out of a 
suit for the recovery of possession of 8 cothas 
10dhurs from the eastern portion of plot 
No. 632 in‘Mouza Bhagwanpur Guddi, Touzi 
No. 4650. The plaintiff’s case was that the 
land had been settled with himin 1320 Fasli 
by the then landlord on payment of a 
nazarana of Rs, 109 and on a rent of Rs.8 a 
‘year. The defendants lst party, who are 
the appellants, admittedly represent the 
proprietory interest at present and their 
defence wes that plaintiff's story of settle- 
ment was false, that the land was the prop- 
rielor's kamat and remained in his (?) posses- 
sion or in the possession of a thikadar who 
held a lease from 1329to 1333 Fasli and 
that onthe expiry of the thika they had 
settled the land bya kabuliyct of 1926 with 
the defendant second party. The trial 
-Court disbelieved the rent receipis and 
other evidence adduced on behalf of the 
plaintif and dismissed the suit. On appeal, 
the learned Subordinate Judge believed the 
plaintiff's papers and other evidence, and 
disbelieved the defendants’ papers and other 
evidence, and accordingly. decreed the 
appeal and the suit. 

The learned Advocate for the appellants 
has contended that the findings of the lower 
Appeilate Court are vitiated by the improper 
rejection of Ex. B and the improper 
admission of Ex. 2. To take the latter first, 
Ex. 2 is a rent receipt for 1320 in favour of 
the plaintiff. It has-been contended on 

< behalf of the appellants that having regard 
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to para. 4 of the plaint and to the writing of 
the landlord-himself’on the paper, the docu- 


ment is a deed of perpetual settlement and 
ought to have been registered, and that as ft 


is not registered. it is inadmissible in evi- ~~ 


dence. Thelandlord does appear to have 
written on the receipt that he had made a 
perpetual settlement on receipt of Rs. 100 


-and had settled the rent at Rs.8. Apart 


from this, the document is a mere rent receipt 
granted by the then patwari and is followed 
by aseriesof rent receipts ranging from 
the . years 1321 to 1328 Fasli. The 
lower Court has referred to the plaintiff's 
contention that in evidence of the settlement 
made with him in 1320 he got a rent receipt 
in that year inthe pen of the patwari and 
signed by the proprietor himself. But he has 
alsureferred to the receipts for succeeding 
years and other documentary and oral 
evidence in coming to the conclusion that 
the settlement alleged by the plaintiff was 
established. It is established by a series of 
rulings which can be traced back from 
Ameer Ali v. Yakub Ali Khan (1) that a 
tenancy right under the Bengal Tenancy 
Act can be proved without proving the 
lease, if there beone, which is inadmissible 
for want of registration;. and the judgment 
of the lower Appellate Court seems to me 
torest not so much on Ex. 2 asa deed of 
settlement as on that and other receipts and 
other evidence as proof of the tenancy. It 
has been contended on behalf of respon- 
dents that assuming that the settlement as 
such required registration, Ex. .2 would still 
be not wholly inadmissible and that 
part of it which purports to be a rent receipt 
pure and simple would still be admissible. 
The finding of tenancy in favour of the 
plaintiff arrived at by the lower Court is so 
clearly tenable on the admissible evidence, 
assuming thatthe deed of settlement so 
called ought tobe excluded, that I do not 
think any useful purpose will be served by 
remanding the case on the footing for afresh 
finding. 

I now come tothe other docunient, Ex. B 


which is a compromise petition between the 


plaintiff's brother and the appellants, in. 


which the eastern boundary of the piece of 
land (then in dispute) lying immediately tg 
the portion now in dispute was given, not as 
the plaintiffs land, but.as zerait. This 
compromise is dated 1923, and the - appel- 


settlemeut of 1320 alleged by the plaintiff 


‘wasa myth. The lower Appellate Court 


ian 25 Ind. Qag. 509; 47 O 347;19 O LJ 


lants’ argument was that itshowed that the - 


16 


held that the recital of the boundary in the 
petition of compromise had no evidentiary 
value as against the plaintiff, and cited 
Pramatha Nath Chowdhuri v. Krishna 
Chandra Bhattacharjee, 84 Ind. Cas. 420 (2) 
in support. It has been contended on 
behalf of the appellant that the document is 
admissible in evidence under both clauses of 
s. 13 of the Evidence Act on the authority of 
Sabran Sheikh v. Odoy Mahto (3). The case 
last cited, however, dealt with an ekrarnama 
in favour of one of the parties tothe suit, 
and the document was apparently in the 
nature of a title deed regarding the disputed 
land itself. It seems to me that such a 
document stands on an entirely different 
footing from documents executed between 
strangers to the suit and relating to 
adjoining lands in which theland in suit is 
referred toas a boundary in the possession 
of one of the parties to the suit. The 
ruling relied on by the lower Court has 
been followed in a number of reported 
decisions of the Calcutta High Court where 
the point has been repeatedly dealt with. 
The latest decision to which my attention 
has been drawn is Ambica Charan Kundu v 
Kumud Mohan Chaudhuri 110 Ind. Cas. 531 
(4)and I may perhaps in this connection 
refer to Brojomohan Das Adhikari v. Gaya 
Prasad Kara (5) and Brojendra Kishore 
Ray v. Mohim Chandra Bhattacharjee (6) as 
cases where s. 13 and other sections of the 
Tividence Act were dealt with along with 
several’ other cases in detail. There has 
undoutedly been some divergence of opinion 
in the Calcutta High Court regarding the 
admissibility of recitals of boundaries in 
documents relating to adjacent lands 
executed between strangers, but the latest 
arguments in favour of admissibility that I 
have been able to find are contained in 
Ketabuddin v. Nafar Chandra Pattok (7) 
which was referred- to shortly afterwards in 
Parmatha Nath Royv. Rajah Bejoy Singh 
Dudhuria (8). These arguments show that 
arecital of this kind is not admissible 
under s. 13 ef the Evidence,Act, but may be 
admissible if the executant is called and 

(2) 84 Ind. Cas. 420;28 O W N 1092; A TR 1924 
Cal. 1067. 

(3) 70 Ind Oas 18;1 Pat 375; A IR f922 Pat, 483; 
@ PLT 792; (1923) Pat. 125 

(4) 110 Ind. Cas 521; AT R 1923 Cal. 893, 

15) 97 Ind Cas. 265;30 CW N 761; A I R 1926 


Cal. 948; 45 O L J 55. 
. _ (6) 99 Ind. Cas, 189; 31 OC WN 32; A IR 1927 Cal. 


= (7) 99 Ind, Cas 907;44 OL J 582; AIR 1927 Cal. 
230 

(8) 99 Ind. Cas. 910; 44 O L J 587; A I R 1927 Oal. 
231. 
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depoges to the boundary, to corrpporate 
him under s. 157, or if he is dead, under s. 
32. It was apparently not attempted to 
make the ‘documentin the present case 
admissible in the circumstances laid down 
by B. B. Ghose, J., in the cases from 44 C. L. 
J. Plaintiff's brother is still alive and was 
not called and I see from the record that 
Mahabir Prasad, D. W. No.1, father of the 
appellants who attempted to prove the 
document, spoke of the petition of cont 
promise but did not speak of the boundaries 
giveninthat paper. That the document 
was at once objected to appears from his 
deposition, but the judgment of the learned 
Munsif does not state why the objection was 
overruled, nor do I find anything about it 
jn the order-sheet. In any case it seems clear 
that Sabran Sheikh v. Odoy Mahto (3) is 
not an authority for admitting the petition 
of compromise, and that the learned Sub- 
ordinate Judge did not err in law in taking 
the same view asin Pramatha Nath Chow- 
dhuri v. Krishna Chandra Bhattacharjee (2). 

The appeal fails andis dismissed with 
costs. 

N. Appeal dismissed. 


MADRAS HIGH COURT. 
Appeal Against Order No. 202 of 1930. 
July 27, 1933. 
SUNDARAM CHETTY AND PAKENHAM WALSH, Jd. 
LAKSHMANAN CHETTIAR 
AND ANOTHER— APPELLANTS 
VETSUS 
R.M. CO. T. C. T. CHIDAMBARAM 

CHETTIAR AND OTHERS — RESPONDENTS. 

Court Fees Act (VII of 1870, 8. 11—Suit for 
accounts—Excess sum decreed—Duty of executing 
Court to levy court-fee on excess—Power of executing 
Court to determine who should bear cost of additional 
fee. 

The provision contained in g. 11 of the Court Fees 
Act, is a mandatory provision which the executing 
Court is to carry out when the decree-holder 
applies for the recovery of the excess amount by 
way of execution of the decree. 

Though this additional court-fee may in one 
sense be deemed to be part of the stamp duty to 
be paid on the plaint itself, still the payment of 
that sum in the course of execution of the 
decree which is necessitated by s. 11 of the Oourt 
Fees Act would bethe payment of costs necessary 
for realising the fruits of the decree by execution. 
The costa so incurred by the decree-holder by reason 
of the payment of the additional court-fee may well 
nigh be deemed to be costs relating to execution 
and, therefore, the executing Court has jurisdiction 
to pass any order regarding it. 

Any direction for the payment of the 
court-fee for the excess sum decreed if given in 
the final decree, should be deemed to be a mere 
surplusage. Perianan Chetti v. Nagappa Mudaliar 
(1), referred to. 


additional 
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Appeal against the order of the Court of 
the Subordinate Judge of Devakottah, dated 
November 1, 1929 and made in E. P. No. 
23 of 1929 (O. S. No. 209 of 1911, on the file 
of the Court of the Additional Subordinate 
Judgeof Ramnad). 

Mr. M. Patanjali Sastri, for the Appel- 
lants. ' 

Mr. V..Ramaswami Ayyar, for the Res- 
pondents. 


e Judgment.—The appellants are the legal 
representatives of the deceased decree- 
holder. The decree inthis case arises out 
of asuit for dissolution of a partnership 
and for accounts and other incidental 
reliefs. In the final decree that was passed 
in this suit, a decree was given in favour 
of the plaintiff for a sum of Rs. 4,284-12-11 
against defendants Nos. 1 to 3 in excess of 
the amount claimed in the plaint for which 
court-fee was already paid. According to 
the provisions of s. 11 of the Court Fees 
Act, the decree for the excess amount shall 
not be executed until the additional court- 
fee is actually paid. This is a mandatory 
provision which the executing Court is to 
carry out when the decree-holder applies 
for the recovery of such excess amount 
by way of execution of the decree. In the 
final decree that was passed in this suit 
there is a direction that “on payment of the 
additional court-fee the plaintiff do recover 
thesum of Rs. 4,284-12-11, the excess amount 
decreed”. The legalrepresentatives of the 
deceased decree-holder when applying for 
execution in order to recover this excess 
amount paid the additional court-fee of 
Rs. 359-11-0 before seeking to execute the 
decree for that amount. The question aris- 
ing for consideration is wheiher in a case 
of this kind it is competent to the executing 
Court to determine whether the excess 
court-fee so paid is recoverable or not from 
defendants Nos. 1103. It is urged stren- 
uously on behalf of the respondents that in 
the absence of a specific direction in the 
final decree as‘to which, if any, of the 
defendants, aie liable to pay this excess- 
court-fee, the executing Court is not com- 
petent to give any direction as to the re- 
covery of this amount as costs of execution 
or costs incidental or relating to execution. 
In the first place, we have the authority 
of the decision of this High Court in 
Perianan Chetti v. Nagappa Mudaliar (1), 
wherein the learned Judges have stated 
that any direction for the payment of the 
additional court-fee for the excess sum 


(1) 30 M32; 16 M L J 543; 2 M L T23. 
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decreed if givenin the final decree, should 
be deemed to be a mere surplusage. It 
is clear from the opinion expressed in this 
decision thatin view of the mandatory proe 
vision ofs. 11 of the Court Fees Act no 
such direction need be given at all in the 
final decree. We arein agreement with 
that view having regard to the express 
provision in the aforesaid section of the 
Court Fees Act, which casts a duty on the 
executing Court to collect the deficit court- 
fee when it finds that execution is sought 
for the recovery of an amount over and 
above what was claimed in the plaint. 
That being so, no argument can be re- 
asonably based on the supposed omission 


-in the final decree as to the ultimate liabi- 


lity for the payment of this excess court-fee, 
This is not therefore a case in which we 
can hold that there is an express or im- 
plied direction in the decree itself that the 
plaintiff should alone bear the costs of the 
additional court-fee without any right to 
recover the sum from the defendants, 

Then, the next question arising for con- 
sideration is whether the executing Court 
which directs the payment of the addi- 
tional court-fee under s. 11 of the Court 
Fees Act is not alsocompetent to deter- 
mine whether this amount should be borne 
by the decree-holder himself or can be 
recovered by him from the judgment-debtors 
who are liable to pay the amount on 
which this extra court-fee was paid. It is 
argued by Mr. Ramaswami Ayyar for the 
respondents that unless this sum can be 
taken to be strictly costs of execution the 
executing Court is not competentto pass 
any order for the recovery of the additional 
court-fee from the defendants. There is 
no doubt that costs subsequently incurred 
by the decree-holder for the purpose of 
executing the decree have to be provided 
for in the order of the executing Court. 
Such costs will be tacked on tothe decree 
amount and made recoverable by the very 
same process of execulion. The additional 
court-fee, the payment of which is made the 
condition precedent for the recovery of the 
excess amount by execution of the decree, 
can very well be deemed to be so intimately 
connected with the costs of execution as to 
warrant us to infer that it is within thee 
competence of the executing Court to give 
any, reasonable direction regarding it. 
Though this additional court-fee may in 
one sense be deemed to be part of the 
stamp duty to be paid on the plaint itself, 
still, the payment of that sum in the 
course ofexecution of the decree which is 
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necessitated by s. 11 of the Court Fees Act 
would be the payment of costs necessary 
for realising the fruits of the decree by 
‘execution. The costs so incurred by the 
decree-holder by reason of the payment of 
the additional court-fee may well nigh be 
deemed to be costs relating to execution 
and therefore, the executing Court has 
jurisdiction to pass any order regarding it. 
Jn the present case, nothing has been 
shown tous to justify the non-observance 
of the usual rule that costs should follow 
the event. There is no reason why the 
decree-holdershould lose the costs incurred 
by him by way of paying the additional 
court-fee, when the defendants who are 
bound to pay that sum have necessitated 
his resorting to the executing Court for the 
recovery of the sum. We find ourselves 
unable to agree with the view of the learn- 
ed Subordinate Judge and hold that the 
petitioners are entitled to recover this 
sum of Rs. 359-11-0 from defendants Nos. 1 
to 3 in the course of execution proceedings, 
The order of the lower Court on the afore- 
said point is set aside and the execution 
petition will be remanded for disposal 
according tolaw in the light of the above 
observations. The appellants’ costs in this 
appeal will be paid by the 3rd respondent. 

SN. Order set aside. 





ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 19 of 1932. 
August 24, 1933. 

SULAIMAN, O. J., AND Kina, J. 

Hafiz MANZOOR AHMAD AND OTHERS— 
DEFENDANTS-~ APPELLANTS 
VETSUS 
MOHAMMAD ABUL JAMIL—PLAINTIFE 
— RESPONDENT. 

H ts Act (V of 1882), ss. 60, 64—Work of 
pee acter = Whether can be revoked by 
grantor on payment of compensation—Second ap- 
eal—When record can be examined. 

Section 64, Easements Act, does not apply to a 
case where the work executed is of a permanent 


character. . g , 
Where the licensee acting ugon the license has 
executed a work of a permanent character and in- 
curred expenses in the execution, the license can- 
not be revoked by the grantor on payment of com- 
ion. e 
a s the absence of a clear finding to the contrary 
a Judge in tecond appeal is entitled to examine 
the record and the circumstances of the case and come 
to the conclusion that the work executed is of g per- 
manent character. He is not bound to send an issue 


to the lower Appellate Court on this point. 


.Letefs Patent Appeal against an order 
of Mr. Justice Bennet, dated December 21, 


1931. 
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Mr. M, A. Aziz, forthe Appellants. 
Y. Akhtar Husain Khan, for the Res- 
pondent. 

Judgment.—This is a defendants’ ap- 
pealarising outof asuit for an injunction 
and damages. The lower portion of a wall 
between the houses of the parties admitted- 
ly belongs to the defendants. Ten or eleven 
years before the suit the plaintiff was 
allowed to raise this wall by constructing 
its upper portion as part ofthe walls of 
his privyon the upper storey. The lower 
Appellate Court has found that this con- 
struction by the plaintiff must have been 
made with the knowledge of the defendants, 
either with their consent or, at any rate, 
without any protest on their part, and re- 
mained in existence fora long number of 
years, though not for more than 12 years. 
The defendants subsequently demolished 
the upper ` portion and prevented the 
plaintiff from reconstructing it. The 
plaintiff accordingly sued for damages for 
the demolition of that portion of the wall 
and also for an injuncticn restraining the 
defendants from interfering withhis con- 
struction. The first court gave the pleintiff 
a decree both for injunction and damages, 
but on appealthe lower Appellate Court 
came tothe conclusion that the right not 
having been enjoyed forthe full period of 
20 years the plaintiff had not acquired any 
right by prescription or otherwise, and that 
accordingly, although he was entitled to 
get damages for the loss incurred by him 
he was not entitled to any injunction 
against the defendants. 

In second appeal a learned Judge of this 
court came to the conclusion that the lower 
Appellate Court had overlooked that the 
construction made by the plaintiff was the 
work of a permanent chararter and that on 
the finding of the lower Appellate Court 
there was animplied grant of a license 
by the defendants tothe plaintiff to con- 
struct the wall on the upper storey and that, 
as the wall had cost at least Rs. 25, the 
construction was a work ofa permanent 
character and not of a temporary nature 
and the defendants were, therefore, not 
entitled to revoke the license under s. 60 (6) 
of the Indian Easements Aci. The learned 
Judge has further held that s. 64 of the 
Act doesnot apply to a case where the 
work executed is of a permanent character 
and that accordingly the plaintiff was not 
entitled to revoke the license on payment 
of compensation. 

In our opinion the view taken by the 
learned Judge of this courtis perfectly cor- 
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rect. 
the contrary, he was entitled to examine the 
record and the circumstances of the case 
and come®to the conclusion that the wall 
built on the upper storey was a work of a 
permanent character. He was not bound 
to send-an issue to the lower Appellate 
Court on that point. A license which under 
s. 52 of the Indian Easements Act is a 
mere tight to do or continueto do, in or 
uppn the immovable property of the 
grantar, something which would, in the 
absence of suchright, be unlawful, and 
such right does not amount toan ease- 
ment or an interest in the property, is ordi- 
narily revocable. But s.60 provides that a 
license can be revoked by the grantor, un- 
less 

“(2) it iscoupled with a transferof property and 
such transfer isin force; or 

(b) the licensee, acting upon the license, has 
executed a workof a permanent character and in- 
curred expensesin the execution ” 

The present case undoubtedly falls within 
the scope ofsub-s. (b) of s.-60. It, there- 
fore, cannot be revoked by the grantor. 

In several earlier cases it was held by 
this court that where a work ofa permanent 
character has been executed in pursuance 
of the license, it becomes irrevocable, 

Ina recent case Iqbal Ahmad, J., has 
held that where a license has become irre- 
vocable the courts cannot allow a licensor 
to revoke the license on condition of his 
making compensation to the licensee for loss 
incurred by the revocation of the license. 
The learned Judge distinguished the 4al- 
cutta case of Surnomoyee v. Chunder Kumar 
Das 8 Ind. Cas.793 (1) and another Cal- 
cutta case on theobvious ground that the 
Indian Easements Act was not in forcein 
Bengal and the learned Judgesof the Cal- 
cutta High Courthad not to consider the 
effect of s. 60, but merely proceeded on 
general principles deduciblefrom English 
rulings. 

It seemstous that it would be a contra- 
diction in terms to hold that a license is 
irrevocable unders. 60 of the Easements 


Actifa workofa permanent character has’ 


been executed and, at the same time, to lay 
down that the grantor can revoke the 
license provided he is willing to pay com- 
pensation. 

Wealsothink that the provisions of s. 64 
in no way destroy the revocability of the 
license for that section deals with a license 
that has been granted for a consideration, 
and the licensee, without any fault of his 
own, is evicted by the grantor before he has 

(1) 8 Ind, Oas, 793; 12 O L J 443. - 
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fully enjoyed, under the license, the right 
for which he contracted and is claiming 
compensation. Itis always open 10 a 
licensee not to insigt on the restoration of* 
the license but be merely content with the 
compensation. We therefore think that the 
decree passed by the learned Judge of this 
courtis right and we accordingly dismiss 
this appeal with costs. 
N. Appeal dismissed. 


PATNA HIGH COURT. 
Appeal from Appellate Decree No. 83 
of 1931. 

September 1, 1933. 
AGARWALA, J, 

Maharaja KESHO PRASAD SINGH 
BAHADUR § Puaintirr— 
APPELLANT 
VETSUS 
Babu TRIBENI SA 2AY—Derenpant 
- RESPONDENT. 

Landlord andtenant—Tenant proving that for 
long time he has never paid rent—Fresumption ag 
to rent-free nature of tenancy—Tenant asserting 
claim to hold land rent-free—Suit for rent more than 
twelve years after claim— Whether barred : 

Where a tenant has established that fora long 
period of time he has held the land free and has prov- 
ed to the satisfaction of the court the fact that 
he had never paid rent, a presumption arises that 
the land is rent-free Madhavrao Waman v. Raghu- 
nath Venkatah (1), Nainapillai Marakayar v. 
Ramnathan Chettiar (2) and Muhammad Mumtaz Ali 
Khan v. Mohan Singh (3), not applied. 


Where to the knowledge of the landlord the ten- 
ant has for twelve years asserted a claim to hold 
his land free of rent, a suit for assessment of rent 
brought more than twelve yearsafter the claim was 
first made is barred. Brindra Kishore Mamkaya 
Bahadur v. Rosan (7) and Maharaja Birendra 
Kishore Manikya Bahadur v. Ram Kumar Chakra- 
varti (8), relied on. 

Appeal from a decision of the Subordi- 
nate Judge, Shahabad, dated September 19, 
1930, confirming that of the Munsif, Buxar, 
dated August 51, 1929. i 

Messrs. P. R. Das and Ramnandan 
Prasad, for the Appellant. . 

Messrs. B. N. Miter and A. Barman, for 
the Respondent. 

Judgment. ~ This appeal has arisen out. ' 
of two Suits Mos. 77 and 82 of 1928, which. 
were instituted in the court of the Munsif 
of Buxar. The suits were dismissed in the: 
first Court and two appeals were preferred 
which ‘were heard together and disposed of 
by one judgment of the Subordinate Judge: 
of Shahabad, who upheld the decision of. 
the first Court. The present second appeal.” 
is against that decision, < 
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The appeal has not been pressed in so 
far as it relates to the points that were in 
dispute in Suit No. 77; and in regard to 
the points that were raised in Suit No. 82, 
the only point that has been pressed by Mr. 
Das for the appellant is the claim for assess- 
ment of rent. The land in dispute was 
entered in the record-of-rights as the malik’s 
gairmazrua land. 

In the “Remarks” column there was a note 
that the tiees were in possession of the 
tenants. The plaintiff's case was that the 
land had been settled with the defendant 
only for the purpose of planting trees of 
which he (the plaintiff) was entitled to half 
the fruits. He alleged that the defendant 
refused to make over to him his share of 
fruits of the trees and hence he was obliged 
to institute the present suit. Both the 
courts below have found that the land in 
suit is rent-free land of the tenant who is 
not liable to be assessed torent. 

Mr. Das, who has appeared for the appel- 
lant, has cited three Privy Council deci- 
sions: Madhavrao Wiman v. Raghunath 
Venkatah (1), Nainapillai Marakayar v, 
Ramnathan Chettiar (2) and Muhammad 
Mumtaz Ali Khan v. Mohan Singh (3) and 


contends that by these decisions it is esta- ` 


blished that a tenant who occupies a certain 
status cannot, by prescription, acquire as 
against his landlord, a different status. It 
is clear that those decisions have no applica- 
tion to the facts of the present case, 
Tt is not the defendant's casé that the land 
in suit was at one time subject to rent, but 
that by prescription he has acquired a right 
to hold it rent-free. His case is that the 
land has always been rent-free and that he 
has never been liable for rent. To this 
Mr. Das replies by citing the decision in 
Jogdeo Narain Singh v. Baldeo Singh (4) 
where it was held that when a landlord has 


proved that land, which is claimed to be - 


held rent-free, is within his regulary settled 

(1) 74 Ind. Cas 362: 47 B79"; 25  Bom.L R 
1003; (1923) M w N 689; A IR 1923 P O 205; 33 M 
L T.89; 28 O W N 857; 20 L W 248; 501A 255; 


47M L J 248 (P C). 
(2) 82 Ind. Cas 226; 47 M 337; A IR192! PO 


(P 0). 
(3) 74 Ind. Cas. 476; 45 A 419; A IR 1923 PO 


IB, 21A Lv 757; 26 00 231; 45 ML J623:90 & 
ALR 201; 10 0 LJ 3493; 19 LW 283; 39 OLS 
295, 28 O W N 840; 33M L T 321; 50 IA 202 


PO). ; 
: (7 lnd. Cas. 984; 2 Pat. 38,3 PL T605; AL 
R 1992 PO 272; 36 0 L J 499; 32M LT 1; (1923) 

W-N 361; 270 WN 925; 45M LJ 460; 491 A 399 


(PO). 


- 
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mahal, it is open to those, who claim 
to h®ld it rent-free to show that they have 
been relieved of the obligation to pay rent 
either by a contract or by some ald grant. 
In the present case the courts below have 
found that the Jand has always been held 
rent-free. This finding has been come to after 
a consideration of the evidence. of the 
plaintiff's witnesses who were called to prove 
that formerly the defendant used to make 
over half the fruits of the trees to the malik, 
and of the evidence of the defendant to the 
contrary. In Jadha Sahu v. Tirbena “Sahu 
(5) it was held by this court that where a 
landlord fails to show that he has ever 
taken rent from the tenant, a rent-free grant 
may be presumed; similarly in Maharaja 
Birendra Kishore Manikya Bahadur v. 
Bhoirab Chandra Chakravarti (6), in a suit 
for declaration of the zemindar’s right io. 
have a fair and equitable rent assessed on 
the suit land, it-was found that the defend- 
ants had been in possession for a number 
of years without payment of rent and that 
the plaintiff had failed to prove that rent 
had ever been realized in respect of the 
land in suit. In these circumstances it was 
held that the rent-free title of the defend- 
ants could beinferred. In Brindra Kishore 
Manikaya Bahadur v. Rosan (7) it was held 
that where, to the knowledge of the landlord, 
the defendant had for 12 years asserted a 
claim to hold his land free of rent, a suit 
for assessment of rent brought more than 
twelve years after the claim was first maag 
was barred. To the same effect is the 
decision in Maharaja Birendra Kishore 
Manikya Bahadur v. Ram Kumar Chakra- 
Mr. Das contends that the effect 
of the Privy Council decisions referred to 
above is to render all these rulings obsoleie,: 
As I have already shown, three of the deci- 
sions relied upon by Mr, Das do not apply 
to the facts ofthis case, and the decision in 
Jagdeo Narain Singh v. Ba deo Singh (4) 
merely points out that the onus of proving 
that a grant is rent free lies on the grantee, 
In this case the tenant having established 
that for a long period of time he has held 
the land free and having proved to the 
satisfaction of the court o:i facts that he had 
never paid rent, a presumption arises that 
the land is rent-free. The finding of the 
courts below on this pointis a finding of 
fact which cannot be disturbed in second - 


appeal. Itis clearthat the claim is also 
(97 123 Ind. Cas. 3386:11 P LT 468; A I R1929 
Pat. 745: Ind. Rul. (1930) Pat 306. 
6) 27 Ind. Cas. 12; 200 LJ 295. 
i 13 Ind Cas 518; 15 O L J 203. 
(ny 32 Ind. Cas, 856; 22 O L J 308, 
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parted by limitation, as was heldin the 
Calcutta case already referred to. e 
Tte appeal is dismissed with costs. . 
N. . Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sezond Civil Appeal No. 1224 of 1931. 
August 9, 1933. 
#NCAMATULLAH AND RACHAPAL SINGH, JJ. 

* RAZA ALI KHAN—Pratntire— 
APPELLANT 
VETSUo 
RAHAT HUSAIN KHAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Negotiable Instruments Act(XXVI of 1881),s 118 
—Possession of promissory note—Presumption that 
possessor is holder in due course— Whether conclusive— 
Burden of proof that he is not holder in due course— 
Circumstanvial evidence afforded by probabilities to 
be considered. 

Seczion 112, Negotiable Instruments Act, raises a 
presumption in faveur of the possessor of the nego- 
tiable instrument that he is a‘tbolder in due 
course’, unless the contrary is proved. But this pre- 
sumption is not conclusive and is often very easily 
shifted, The presumption will stand rebutted if 
it is chown by the maker of the instrument that it 
had tsen obtained by means of fraud, or an offence, 
or for unlawful consideration, or that the transferee 
of it had sufficient cause to believe that some defect 
existed in the title of the transferor. 

Whare in a suit by a person alleging himself to 
be a nolder in due course of a promissory note, the 
defencant while admitting its execution pleads that 
it is without consideration and challenges the right 
of the plaintiff, the possessor of the promissory 
note, to sue on its basis, the initial presumption: 
raised by s. 118 (g), Negotiable Instruments Act, is 
in favour of the plaintiff and itis for the defend- 
ant tc prove that the plaintiff is nota holder in due 
course This question has to be decided in each 
case cn the evidence produced wish due regard to 
the legal presumption raised bys. 11&(g). Circum- 
stantial evidence afforded by probabilities, the posi- 
tion ofthe parties and other surrounding circum- 
stances will in general be found to ke the only 
satisfactory means -of arriving ata conclusion. 


Second Civil Appeal from the decision of 
‘the Second Additional Subordinate Judge, 
Gorakhpur, dated July 27, 1931. 

Dr. M. Wali-ullah, for the Appellant. 

Mr. Kedar Nath Sinha, for the Respond- 
ents, 


Judgment.—This is a plaintiff's second 
appeal arising out of a suit instituted by 
him egainst Rahat Husain, defendant No.1, 
on foot of a promissory note. 


Ths plaintiff's case was that Rahat Husain 
had executed a promissory note for Rs. 900, 
in favour of Ali Ahmad, defendant No. 1, 
on November 26, 1928, that he was a holder 
in due course of that promissory note and 
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therefore, entitled to claim the amount due 
on it. The defendant No. 1 pleaded in 


, defence. that the promissory note in suit 


was without congideration and that the 
plaintiff was not its holder in due course. 

The trial Court decreed the suit. There 
was an appeal by defendant No. 1 with the 
result that the decision of the trial Vourt was 
reversed by the Appellate Court and the 
suit of the plaintiff was dismissed. 
The plaintiff has come up to this court 
in second appeal. 

The most important question for deter- 
mination is whether the plaintiff-appellant 
is the “holder of the promissory note in due 
course”. The learned Counsel for the 
appellant rightly argued that if it be held 
that the appellant was the holder of the 
promissory note in due course, then s. 120 
of the Negotiable Instruments Act would 
come to his aid and defendant No.1, 
the executant of the promissory note, would 
not be permitted to defeat the claim of the 
appellant by showing that the promissory 
note was without consideration. But before 
the plaintiff can be allowed to rely on the 
provisions ofs.120, he has to show that he 
isa holderin due course. We proceed to 
consider this question. ; 

The definition of a “holder in due course” 
is given ins. 9 of the Negotiable Instru- 
ments Act. It runs thus;— 

' “Holder in due course’ means any person who for 
consideration becomes the possessor of a promissory 
note, billof exchange or cheque if payable to 
bearer, or the payeeor endorsee thereof, if payable 
to order, before the amount mentioned in it became 
payable, and without having sufficient cause to 


elieve that any defect existed in the title of the person 
from whom he derived his title.” 


`- Section 118 of the Act raises a presump- 


tion in favour of the possessor of the negoti- 
able instrument that he isa “holder in due 
course”, unless the contrary is proved. But 
this presumption is not conclusive and is 
often very easily shifted. The question is 
when is the burdenof proof shifted? The 
Negotiable Instruments Act does not make 
any specific provisions on the subject like the 
English Bills of {xchange Act of 1882, in 
which s. 30, cl 2, lays down that if in an 
action it is admitted or proved that the 
acceptancésissue, or subsequent negotiation 
of the bill is affected with fraud, duress, e 
or force and fear, or illegality, the burden 
of proof is shifted unless and until the 
holder proves that, subsequent to the alleged 
fraud and illegality, value has in good, 
faith: been given for the bill. Ne such 
provisions are tobe found in the Indian 
Negotiable Instruments Act. But the pres 


* 


. 
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sumption will stand-rebutted if it is shown 
by- the maker of the instrument that it had 
been obtained by means of fraud,- or an 
offence, or for unlawful sonsideration, or 
that the transferee of it had sufficient cause 
to believe that some defect existed in the 
title of the transferor. 

In the case before us the defendant No. 1, 
while admitting the execution of the pro- 
missory note, pleaded that it was without 
consideration and challenged the right of the 
plaintiff, the possessor of the. promissory note, 
tosue on its basis. The initial presumption 
raised by -s. 118 (g) was in favour of the 
plaintiff. It was, therefore, for the defend- 
ant No. l to prove that plaintiff. was not a 
holder in due course. It appears to us that 
this question has to be decided in each 
case on the evidence produced with due 
regard to the legal presumption raised by 
s. 118- (g). It is generally difficult, if not 
impossible, to prove by direct evidence that 
the possessor of a particular promissory 
nole isnot a “holder in due course”. Cir- 
cumstantial evidence afforded by probabi- 
lities, the position of the parties and other 
surrounding circumstances will in general 
be the only satisfactory means of atriving 
at 9 conclusion. In the present case the 
plaintiff's contention was that a sum of 
Rs. 930 had been paid by the defendant 


No. 2 tothe defendant No. 1 at the time- 


of the execution of the promissory note in 
suit. The learned Subordinate Judge in 
appeal has held that no cash consideration 


passed. This is a finding of fact which 


is binding in second appeal though we 
wish to add that we do not agree with all 
‘the reasons which-the learned Subordinate 
Judge-has given fo: coming to this conclu- 
sion. The learned Subordinate Judge has 
held that the promissory note in suit was 
executed by defendant No. 1 under the 
following circumstances;— j 
-One Abdul. Ghafur was the uncle of 
Rahat Husain defendant No.1. On October 
19,1928, Abdul Ghafur executed a deed 
of giftunder which he gifted his property 
to the defendant No. 1.° Abdul Rahman 
alias Damman the heir of Abdul Ghafur 
resented this and so trouble arose between 
him and the defendant No. l.e To put an 
eend to this two deeds were executed. The 
defendant No. 1 was made to execute the 
promissory note in suit in favour of Ali 
Ahmad Khan who is a relation of Domman 
Khan for Rs. 900. Domman Khan executed 
an agreement on’ October 25, 1928 in which 
he admitted the validity of the deed 
of- ¿gift in favour of the defendant No. 1 
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and it was agreed that he would register 
this agreement. But he did not do so.and 
the litigation between him and the defend- 
ant No.1 continued in the Rent Cowart. As 
Domman Khan did not carry out his part of 
the agreement so the promissory note which 
the defendant No.1 had passed on the 
understanding that Domman Khan would 
admit the validity of the gift was without 
consideration. We are satisfied that the 
promissory note which was executed in the 


‘abovementioned circumstances is without 


consideration and the learned Subordinate 
Judge came to a correct conclusion that the 
pleathat cash consideration was paid for 
the promissory note was false. 

The next question for consideration ‘is 
whether it has been proved in the case that 
the plaintiff “had sufficient cause to believe” 
this defect in the title of Ali Ahmad ia whose , 
favour the promissory note in suit had 
been executed. On this question the 
finding of the learned Subordinate Judge 
did not express a clear opinion, and so we 
considered it necessary to go into the 
evidence produced in the case ourselves. 
We are satisfied that the circumstances 
clearly goto establish that the plaintiff is 
not a holder in due course of the promissory 
notein suit. It isin evidence that Ali 
Ahmad, in whose favourthe promissory note 
stands, is the brother-in-law (behnct) of one 
Ashraf Ali. Raza Ali, plaintiff's daughter, 
is married to Ashraf Ali's son. This “shraf 
Ali is a mukhtar of Domman Khan and 
according to the learned Subordinate Judge 
took a leading part in the disputes between 
the defendant No. land Domman Khan. 
The most important piece of evidence 1s the 
statement of the defendant No. 1 which 
proves that when the promissory note in suit 
was executed Raza Ali, plaintiff, was himself 
present and the promissory note was 
entrusted tohim for safe custody. Having 
regard to the close relationship between the 
plaintiff and Ashraf Ali, the mukhtar of 
Domman Khan, we see nothing improbable 
in this statement. We are of opinion that 
the,evidence produced in the case proves 
that the plaintiff was fully aware that the 
title of Ali Ahmad tothe promissory note wag 
defective and therefore he is not a holder 
in due course of the promissory note in suit, 
The suit of the plaintiff must, therefore, fail. 

The appeal is dismissed with costs, 

N. Appeal dismissed. 


1983 ` 
_ MADRAS HIGH COURT. 

Criminal Appeal Nos. 6 and 179 of 1933. 

May 3, 1933. : 

Beascey,C. J., anD Barpswact, J. 
KALIAPPA GOUNDAN AND ANOTHER — 
ACOUSED —APPELLANT3 
VETSUS 

EMPEROR—Opposits PARTI. 

Penal Code (Act XLV of 1860), 63 201, 302, 807— 
Accused strangling deceased and placing her on 
railway line-—Decapitation by train—Nalure of 

eoffence~Murder or culpable homicide not amunt- 
mgo murder—Close connection between acts —Reclless 
indifference asto whether victim was dead or net, 
effect of, 

Ít cannot be laid down as an invariable rule that 
if persons intend to cause ths death of another or 
others and doan act in furtherance of that inten- 
tion, which act does not in fact cause the death of 
that person or the other persons, and, in the belief 
that the acthas caused death, those persons do 
another act, for example, for the purpose of hiding 
the traces of their crime, and such act results in 
death, the offenders cannot be convicted of murder 
but of some lesser offence. If the acts 
follow closely upon one another and are iatimately 
connected with one another, then the offence will 
anunt t> murder ; 
that the accused acted witha reckless indifference 
ard ignoranca as to whether the body he handled 
was alive or dead. [p. 955, cola. 1 & 2.j 

Where it appeared that the two accused delibera- 
tely intended to kill the wife of one ofthem, that 
they decoyed her to a certain placo and after an 
attempt to strangle her, dragged her immediately 
either in anupconscious or semi-conscious condi- 
tion on tothe Railway line and placed her in front 
of the train and she was decapitated by the 


train i k 

Held, that the accused were clearly guilty of murder. 
The two acts were intimately connected with each 
other andthe latter uct followed immediately upon 
the former, that both the acts of the appellants must 
be treated as bing only one transaction, the trans- 
ina being to kill the deceased. [p. 958, col! 


i ,Oase law referred to.) 


Appeals against the order of the Court of 
the Session ofthe Coimbatore Division in 
Case No. 134 of the Calendar for 1932, and 
appeal under s.417 of the Code of Crimi- 
nal Procedure 1898, against the acquittal 
ofthe aforesaid respondents accused Nos. L 
and 2 for offehce under s. 302, Indian Penal 
Code, by the Court of the Session Coimbatore 
Division, in Sessions Case No, 134 of 1952 
on its file. 


Mr. K.W. Rama Rao, for the Accused. 

The Public Prosecutor for the Crown. 

Beasley, C. J.—The two appellants were 
charged in the Sessions Court of Coimbatore 
with having murdered a woman named 
Muthayee, the wife of the Is‘ appellant on 
September16 of last year and also 
withhaving caused evidence of the said 
offence to disappear by placing her body 


}45—121 & 122 
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onthe Railway line with the intention of 
screening themselves from legal punishment. 
They were thus charged firstly, under 
s. 302, Indian Renal Code and, secondly, 
under s. 201, Indian Penal Code. The 
learned Sessions Judge convicted them of 
the offence of attempt at murder under 
s. 397, Indian Penal Code, under the first 
count and sentenced them to transporta- 
tion forlife. The appellants appeal against 
that conviction, The Public Prosecutor has 
presented a Memorandum of Criminal 
‘Appeal against that order of the learned 
Sessions Judge on the following grounds, 
namely, thatthe appellants ought to have 
been convicted of murder and that the 
learned Sessions Judge having found in 
para. 18 of-his judgment that there was no 
doubt that the appellants: intended to kill 
their victim, was wrong in convicting them 
only of an offence under s. 307, Indian Penal 
Code. It wasin consequence of observa- 
tions which fellfrom us when the appel- 
lant’s appeal first came before us that the 


‘Public Prosecutor presented his Oriminal 


Appeal. 

The prosecution case was that the Ist 
appellant who is a cart-driver and the 
2nd appellant a cooly are related to each 
other and that the two appellants decoyed 
the Istappellant’s wife Muthayee under 
pretence of taking her to see a sick relation 
of the Ist appellant at Koneripatti, strangled 
her onthe way and put her dead body on 
the Railway line between Somanur and 
Vanjipalayam so that the train might run 
over it and obliterate all traces of their crime 
There is the evidenceof P. W. Nos. 4 and 5, 
the former the mother of the deceased and 
the latter her father, that the Ist appellant 
had been married for about 15 years and that 
he was addicted to drink and used to 
ill-treat the deceased causing her often to 
seek refuge in theirhouse. At about-noon 
onthe day of the occurrence the deceased 
took her two children to her parents, left 
them at their house and went away with 
the Ist appellant saying that she was 
going on a Visit to Koneripatti where a 
relation of the Ist appellant lay ill. She 
never reached Koneripatli and her body 
was-discevered across the Railway line 
between Somanur and Vanjipalaym stations. 
Her head had been severed from her body 
and lay at some distance away. It is 
clear that her head was cut of by a passing 


Mountain Express. The deceased woman 
was last seen in company with the appel- 
lants at about 5-30 P. uw. by P. W, No, 9 on a 


train and that this train was the Blye’ 


ii 


country road along the southern side of 


. the Railway line. On this road he met 


Mithayee and the two appellants. He 
agked them where they were going and 
they replied that they were going to 
Pollachi. Previously to this the deceased 
is shown to have beenin the company of 
the appellanis on a shuttle train which 
left Erode at 2-15 Pr. mM. and arrived at 
Vanjipalayam at about 4 r. m. Then 
there is evidence that at Vanjipalayam 
the deceased was inthe company of the 
appellants in a petty [shop belong- 
ing to P.W. No. 8. A little later the two 
appellants drank toddy at a toddy-shop 
half a mile away. At about 7-30 P. M. 
P. W. Nos. 10 and 11 arrived by train 
at Somanur Railway Station. Together 
they started eastwards along the Railway 
line to go to their villages. Having gone 
about a mile they saw two persons getting 
down from the Railway track on its southern 
side. At this time P. W. No. 11 saw 
something black lying across the rails and 
drew’ his companion’s attention to it. 
Immediately afterwards the Blue Mountain 
Express came past them and they found 
that what had appeared to them to be 
something black lying across the line was 
the dead body of a woman subsequently 
identified to be Muthayee. The body was 
naked and headless, the head being dis- 
covered about 60 feet away. A woman's 
cloth lay south of the line, They then 
ran after the two persons whom they had 
previously seen and these two persons began 
to run. Prosecution Witnesses Nos. 12 and 13 
also‘pursued them and they were eventually 
caught at a level crossing by P. W. 
Nos. 14 and 15. These two men were 
the appellants. They are said to have been 
tipsy at the time. An examination was 
made of the site and the land nearby 
and marks of a struggle were discovered 
by the Sub-Inspector at D and D-1 on 
the plan where also was found M.O. 1 
a thali string. This place ison the country 
road 95 feet below the line to the south 
and there were marks of sofething having 
been dragged towards the Railway line. 
The- prosecution case, therefore, was that 
the appellants intended to murder the 
deceased and that they decoyed her away 
to this spot and strangled her and then 


put her body across the Railway line so; 


that it could be run over by a passing 
* train and thus the traces of strangulation 
eon the deceased’s body would be obliterat- 
ed ‘and death appear to be the result either 
gf suicide or accident. > 


H 
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On the question of the murder of 
MuthaSee by strangulation, in support 
there wis evidence of P. W. No |, 
the Sub-Assigtant Surgeon in chatge Of 
the Local Fund Dispensary at Palladam F 
who conducted the post mortem esamina- 
tion and in Ex. G, the post mortem 
certificate, expressed it as his opinion that 
the death of the deceased was due to 
asphyxia. That being themedical opinion 
as to the cause of death, the prosecution 
case was death by strangulation .and nob 
by decapitation. There were of course no 
actual eye-witnesses to the crime and, 
therefore, as regards the cause of death 
the prosecution had to proceed on theory 
although prima facie the evidence of 
wtinesses other than P. W. No. 1 would 
establish the case of murder by decapita- 
tion on the Railway line. Having regard 
to the fact that the deceased woman's head 
was cut off at the neck, it seems to me 
that all objective signs of strangulation 
on that part of the woman’s body, if 
there had been any, would have been 
obliterated by the decapitation. A different 
view of the cause of death was taken by 
Lieutenant Colonel Fraser, I. M. 8. who 
was examined asa Court Witness as from 
the evidence of P. W. No, 1 it appeared 
that the death of the woman had probably 
been caused by decapitation—at least that. 
witness's evidence appeared to the learned 
Sessions Judge to suggest that. Lieuten- 
ant Colonel Fraser stated as his definite 
view that the case that the deceased was 
first strangled to death and then decapitat- 
ed by the train was inconsistent with the 
appearances described in Ex. G-l. The 
learned Sessions Judge came to the con- 
clusion that it could be safely taken that 
the deceased woman was alive when she 
was run over by the Blue Mountain 
Express and, therefore, that the prosecution 
case that shehad already been killed was 
incorrect. 

The defence story that the deceased 
woman was killed by accident, namely, 
in rushing across from one side of the 
line to the other in front of the passing 
train cannot possibly be accepted and was 
rightly rejected by the learned Sessions 
Judge. It is opposed to the evidence of 
P. W. Nos. 10 and 1]. It does not fitin 
with the marks of a struggle near the 
road nor with the discovery of the deceased's 
thali on that spot nor with the fact that 
the deceased's clothing had been removed 
before she got across the line. Thedefence 
story, however, does show that the two 
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accused and the deceased woman were 
together at that spot and the accused 
have noexplanation as to how the deceased’s 
body Sot across the rails. . 


Turning to the medical evidence, it 
may be that P. W. No, 1’s opinion expres- 
sed in the post mortem certificate was 
correct and that the deceased was strangled. 
Tf that is so, of course the accused were 

guilty of murder, but, having regard to 
Lieutenant Colonel Fraser’s evidence which 
has been accepted by thelearned Sessions 
Judge, the deceased did not die of strangula- 
tion but as a result of decapitation on the line, 
‘Accepting that position, what offence has 
been committed by the appellants? The 
Jearned Sessions Judge thinks that the 
appellants intended to murder the deceased 
and tried to do so by strangling her, that 
they did not succeed in killing her although 
they thought that they had done so and 
that, believing that she was already dead, 


they put her body across the line in order. 


to hide the traces of the crime which they 
thought they had committed. Itis perfectly 
clear that the appellants did 


pursuance of a deliberately planned transac- 
tion that she was taken to the spot where 
the marks of a struggle were; and it is 
beyond question of course that the deceased 
died as a result of the appellants’ act. 
If, as the prosecution first thought, she 
was strangled by the appellants, then it 
was that act of the appellant which caused 
her death. If the case accepted by the 
learned Sessions Judge is correct, it was 
the act of the appellants In putting her 
body on the line which caused her death. 
The question before us is whether, on 
the case accepted in the Sessions 
Court, the appellants can escape 
a conviction on the murder charge. In 
this High Court the view has been taken 
by at least two Criminal Benches of 
which 1 was a member of both that, if 
persons intend to cause the death of 
another or others and doan act in further- 
„ance of thatintention, which act does not in 
fact cause the deathof that person or the 
other persons, and in the belief that the act 
has caused death, those persons do another 
act, for example, for the purpose of hiding 
the traces of their crime, and such act 
results in death,the offenders cannot be 
convicted of murder but of some lesser 
offence. This view has been taken in con- 
sequence of a Full Bench decision of this 
High Court, namely, Palani Goundan v, 
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Emperor (1). There an accused struck his 
wife a blow on her head with a plough-share 
which, though not shown to bea blow likely 
to cause death, did in fact render ‘er 
unconscious and believing her to be dead, 


‘inorder tolay the foundation of a false 


defence of suicide by hanging, the accused 
hanged her on a beam by arope and thereby 
caused her death by strangulation; and it 
was held by the Full Bench that the 
accused was not guilty of either murder or 
culpable homicide not amounting to murder. 
In view of this decision, in the two Criminal 
Bench cases referred to, no argument was 
addressed to the Bench that the offence was 
murder althoughin oneof these cases my 
learned brother and I agreed with Counsel 
for the appellant whohad been convicted in 
the Sessions Court of murder that the offence 
of murder had not in the circumstances of 
that case been committed because an 
unconscious person believed to be dead 
through the act of the appellant was killed 
by the appellant's act in endeavouring. to 
screen his offence. When the present case 
first came before us, it appeared to us to be 
necessary to consider whether in all such 
cases it isright to hold that the offenders 
are guilty of a lesser offence than murder 
particularly so asit also appeared to us that 


` Palani Goundan v. Emperor (1) was disting- 


uishable certainly from the present case, 
In that case it was not shown that the blow 
on the deceased’s head with a plough-share 
was likely to cause death though it certainly 
rendered her unconscious and in the end, 
after the Full Bench decision, when the case 
came before the Division Bench, it resulted 
in the conviction of the appellant of grievous 
hurt under s. 326, Indian Penal Code, only. 
It must be observed also that of the two 
referring Judges Napier,J.,was of the opinion 
that even on the facts of ihat case the 
accused was guilty of murder. In the ` 
course of his judgment he makes one observa- 
tion at p.552* with which I entirely agree 
and itis: f ; 
“Apart fromthe gctual offence of concealing a 
murder, it is the grossest violation of natural rights 
tostab, shoot or hang a person without absolute 
knowledge that that person is dead unless of course , 
itis done inuocently, and I see n> reason why the 
offender shduld not sufer the cunsequences of his 


- . 

He then refers to In re Gour Gobindo 
Thakoor (2). The:eone Gour Gobind struck’ 
thé deceased a blow which knocked him 

(') 51 Ind. Cas 164: 42 M547; 20 Or. L J 404; 37 ° 
ML J 17; (1919) M WN 3:0; 10L W 45; 20M LT « 


(2) 6W R55 Cr. í 
*Page-of 42 M— Ed.) 


eres. 
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_ down and then he and others without 
> inquiry 4s to whether he -was dead or not, 
in haste hung him up to a tree soas to make 
ib'appear that he committtd suicide. The 
accused were all convicted of hurt but the 
High Court queshed the proceedings and 
directed the accused to be retried on charges 
oí murder, culpable homicide not amounting 
to murderand hurt. Seton-Karr, J., says:— 
“If, however, the deceased was not actually killed 
by.the blow, but was killed by the suspension, then 

- Gour Gobindo himeelf, and also all the other Thakoors 
who took part in hanging him up to the tree, would 
be clearly liable to a charge of culpable homicide 
‘amounting to murder; for, without having ascertained 
that he was actually dead, and under the impression 
that be was only stunned, they must have done the 
act with the intention of causing death, or bodily 
injury likely to cause death and without the exceptions 
provided by the law, or they might have been com- 


mitted for culpable homicide not amounting to 
murder.” 


The next case to which reference is made 
by Napier, J., is Queen-Empress v. Khandu 
(3). Inthat case it was found that the 
accused struck the deceased three blows on 
the head with a stick with thé intention of 
killing him. The accused, believing him 
to bedead, set fre to the hut in which he 
was lying with a view toremove all evidence 
of the crime. The medical evidence showed 
that the blows were not likely to cause 
death and did not cause death and that 
death was really caused by injuries from 
burning. The Bombay High Court was of 
the opinion that the offence committed was 
attempt to murder and not murder. In this 
view theJudges were not unanimous. Parsons 
J.,took the view that the whole transaction, 
the blow and the burning, must be treated 
as one and that therefore the original 
intention tocause death applied to the act 
of burning which did cause death. With 
this view Napier, J., agreed and for reasons 
which I will presently state I do also and 

_ expressed the opinion that Queen-Empress 
v. Khandu (3) was wrongly decided. 
Another case referred toin the judgment of 
Napier, J., is Emperor v. Dalu Sardar (4). 
There the accused assaulted his wife by 
kicking her below the rfivel. She fell 
down and became unconscious, In order to 

, create an appearance that the woman had 
committed suicide, he took up the uncon- 
ae body and, thinking it to be a dead 

ody, hung it by a rope. The post mortem 
examination showed that death was dueto 
hanging. The court held that as fhe 
accused thought it to be a dead body he could 


-not have,intended to kill her if he thought 
(3) 15 B 194, 
> g 26 Tnd. Cas. 157; 18 O W N 1279; 15Cr.LJ 
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that the woman was already dead, the 
offence wasnot murder. Sadasiva Ayyar, J., 
the other referring Judge, considgrs the 
latter case cotrectly decided andis of the 
opinion that the intention in s. 299, Indian 
Penal Code, “to cause such bodily injury as 
is likely to cause death” cannot mean anyth- 
ing except “bodily injury” toa living human 
body. When the case came before the Full 
Bench, the Public Prosecutor did not 
contend that the facts as found by the 
referring Judges constituted the offence df 
murder or even culpable homicide. ‘The 
Full Bench, however, gave an opinion upon 
the matter and Wallis, C.J.,in his judgment 
says:— 4 

Ka a is irresistible that the intention 
of the accused must be judged not in the light of the 
actual circumstances, but in the light of what he 
supposed tobe the circumstances. It follows that a 
man is not guilty of culpable homicide if his intention 
was directed only to what he believed to be a lifeless 
body. Complications may arice when it is arguable 
that the two acts of the accused should be treated as 
being really one transaction as in Queen-Eimpress v. 
Khandu (3) or when the facts suggest a doubt 
whether there may not be imputed to the accused a 
reckless indifference and ignorance as to whether the 
body he handled was alive or dead, as in Gour Gobindoa 
case (2). ‘The facts as found here eliminate both these 
possibilities, and are practically thesame as found in. 
Emperor v. Dalu Sardar 14)." ; 

Tt is clear, therefore, that the full Bench 
distinguish the two former cases from the 
case which was before them and seem to 
indicate an opinion that in these cases the 
offence committed might have been murder. 
In my opinion, we are therefore free to 
consider the present case, which. is, 
in my opinion, as-near a case as could be 
found to Queen-Empress v. Khandu (3) as 
not being covered by the decision in 
Palani Goundan v. Emperor (1). Accord- 
ingly I will refer again to Queen- 
Empress v. Khandu (3). In that case the 
to having struck his 
father-in-law the deceased three blows with 
a stick one on the back and one on each 
ear. The injured man immediately fell 
down on the ground and the accused said 
that he died. The accused then set fire to 
the hut. It was found that the deceased man 
died from the burns receivedand that the 
blows struck by the accused were not likely 
to cause death and did not do so. 
Birdwood, J.,and Sargent, C.J., to whom 
the case was referred owing to a difference 
of opinion between Birdwood and Parsons, 
JJ., held that as the accused had not in- 
tended to cause the death of the deceased 
by setting fireto theshed but had only done 
so after he thought that the deceased was 
dead, the act of setting fire to the shed 
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by which the death was caused was not done 
with’ such intent or knowledge as is con- 
templated in s. 299, Indian Penal Co le, 
Parsotts, J., took a different view. On p. 2094 
he says: . : l 

“Itis true thatthe accused says thot immediate- 
ly after hedealt the three blows, his father-io-lew 
died and fell down on the ground, but he does not 
say thathein any way satisfied himself that he was 
actually dead or even thathe thought that he was 
dead, still less does he say that his intention in set- 
ting fire tothe hut was to conceal his crime, He 

does not say what hia intention was. This being so, 
T think the presumption of law is that in all that he 
did hewas actuated throughout by one and the 
same intention. There is no evidence or proof of any 
change tharein. There is then the intention of the 
accused to cause death and there aretwo acts com- 
mitted by him which together have caused déath acts 
so closely following upon and so intimately connected 
with eachother that they cannot be sspardted and 
assigaed the one to one intention and the other to 
another, but must hoth be ascribed to the original 
intention which prompted the commission of those 
acts and without which neither would have been done. 
In my opinion, the accused in committing those 
acta is guilty of murder”. : 

In my view, Parsons, J., was right. If 
the intention is to killanda killing results, 
tha accused succeed in doing that which they 
intended to do and if-the acts follow clozely 
upon one another and are intimately con- 
nected with one another such as they were 
in the Bombay case, then, in my opinion, 
the offence of murder has been committed. 
Similarly when the facts suggest that the 
accused acted with a reckless indifference 
and ignorance ag to whether the body he 
handled was alive orc dead. It is only 
right also to say that in the present case, 
unlike the other cases referred to, there 15 


no evidence of what the acts of the appel- 


lancs were at the place where there were 
marks of a struggle beyond the fact that 
it 15 likely that astruggle took place there. 
In allthe other cases the act which the 
accused though had caused the death of 
the murdered person was proved either hy 
the accused's own statement or by the 
eveidence of eye-witnesses. Here it hasnot 
been shown that the appellants thought 
that the deceased woman was dead when 


they put her body acfcss the rails. 
It is not the appellanc’s case that 
they thought so and the court is 


merely asked to infer that they did so 
because there were marks of a struggle and 
signs of an attempt at strangulation both of 
which are quite consistent also with the 
alternative that the appellants merely 
intended to make the woman unconscious 
in order to make it easy for them to put 
her body on the line, or another alternative 

*Page of 15 B.—[Hd.] 7 
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that they did not know or care whether she 
was dead or not and put her body across ; 
the line. There is aiso another alternative 
which presents itself, namely, that the 
woman's body was put across the line in 
order to finish her off. When the court 
has facis before it such as in this case 
that the appellants deliberately put the 
woman's body across the line and that she 
was killed by a passing train, then it certain- 
ly seems to me that very much stronger 
facts are required than there are present 
in this case to prove the case which has 
been accepted inthe Sessions Court. In 
the absence of such proof, I will go so far 
as to say thet no proof of that case is to 
be found and it was not the case put 
forward by the appellants. Even assum- 
ing the case to be as accepted by the 
learned Sessions Judge, I am strongly of the 
opinion that the offence committed was 
murder. In support of my view in addition 
to the view expressed by Parsons,J.,in Queen- 
Empress v. Khandu (3) there is a decision of 
the Allahabad High Court, namely, Emperor 
v. Khubi 25 Cr. L. J. 703 (5). There the accus- 
ed, a full grown man, beat his child wife, an 
invalid and weak girl, so recklessly with 
a lathi that he thought he had killed her. 
He then threw her down a dry well: 33 feet 
deep, an act which, if she was not already 
dead, must inevitably have killed her. 
He was convicted in the Sessions Court 
under s. 304, Indian Penal Code and it was 
held however by Walsh and Ryves, JJ., 
in the High Court that the accused was 
probably guilty of an offence under s. 302, 
Indian Penal Code. Walsh J., in the course 
of his judgment expressed the opinion that 
the difference of opinion in Queen-Empress 
v. Khandu (3) between Parsons, J., and 
the majority of Bench was a difference of 


fact and not of law. Later on he states: — 
“His subsequent conduct indicates that he felt no 
surprise and showed no remorse, Instead of going to 
his friands osher friends or anybody in autbority to 
explain this accident which he had brought about, if 
it was an accident though inmy opinion he muet be 
taken within the meaning of the Code,to have known 
quite well that what he was doing was likely to cause 
her death, he surreptitiously by night carried what 
hethought was her dead body and threw it down a 
well leaving it there presumably in the hope of 
covering ub the traces of enquiry Lam by no 
means satisfied with the inference drawn by the 
learned Judge which 1 think is too merciful and 
too improbable that he really thought that she was 
dead. I think he must have known when he was 
carrying the body that she was still alive; but in, 
ei.her case in the peculiar circumstances of his 
conduct, it seems to me to make n> difference. Hee 
either beat her till she was dead or he beat,her 
(5, 81 Ind. Gas. 191; 25 Or, L J 703; ATR 1923 All 
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until her chances of recovery were slight and 
finished her off by throwing her down a dry well 33 
“feet desp. If had.tried him, he would have been 
convicted under s, 302, Indian Penal Code, and sentenc- 
ed tp dah.” 
nd later : ; 
_ “To sum up my reason, it is this, that one common 
intention of inflicting such injuries upon her às he 
must have known to be likely to cause her death is 
present throughout the case from the beginning to the 
end, and if this is the case I agree with Mr. Justice 
Parsons in his view of the facts in the Rombay case." 


Ryves, J.,.agrees with Walsh, J. There 


is alsoa decision of the Lahore High 
Court, viz, Emperor v, Gajjan Singh 
32 -Cr. L. J. 483 (6). There the 


accused struck the deceased two or three 
times on the head and when the latter fell 
down unconscious threw. him face down- 
wards into a pool containing a few inches 
of water, removed the contents of his pockets 
and covered the body with the branches of 
a tree. Later on the accused carried the 
_ body of the deceased in a dhoti and threw 
it intoa canal. The Sessions Judge held 
that the offence of murder had not been 
made out and convicted the accused under 
ss, 325 and 379, Indian Penal Code.. On 
appeal it was held that the action being 
continuous and it being impossible to re- 
solve .. the two incidents into two wholly 
separate actions, inspired by. different 
motives and committed for different reasons, 
. the accused must be ireated as having 

dohe one act with the intention of causing 
death and as having succeeded in carrying 
out his object and he was therefore, guilty 
of murder. The learned Judges in that 
case in dealing with the act proved to have 
been committed by the accused observe 
that . l 

“the one thing that can be said with positive cer- 
tainty is that, after hə had lain face downwards in 
the pool of water for some hours, and before he was 
removed to the canal, Bhagwan Das was dead. There 
is another difference between this case and the facts 
of the two autborities relied upon Queen-Empress v. 
Khandu (3) and Palani Goundan v. Emperor (1) and 
that is.that there was no definite break in the events of 
the first two chapters. The incidents rån into each 
other and the action was continuous. The accused 
struck Bhagwau Das and, as soon as he fell he removed 
him and put -him into the povl ænd, after taking 
what money there was on him, covered him with the 
bronches of the ak bush. The action being continuous 
etc. 

„To sum up this case: (1) an inténtion to 
kiJl Muthayee was clearly proved; (2) that 
it was In pursuance of a deliberate plan; 
(3)-that the appellants placed Muthayees 
body across the Railway line; (4) that it was 
that act which caused her death; (5) the 


“ 6). 180 Ind. Oas 321; 32 Cr. LJ 483; A IR 1931 


a 27; Ind, Rul, (1931) Lah, 257; (1931) Or. Cas 
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appellants have not put forward the case 
that tRey believed Muthayee to be ‘dead 
when they put her body across the line; (6) 
the marks of a struggle and the body°*being 
dragged and the discovery ofthe woman's 
thali atthat spot prove nothing morethan 
a struggle and (7) theieis some slight medi- 
cal evidence regarding marks of strangu- 
lation. This, however, was not the cause of 
Muthayee's death. The conclusions I arrive 
at from the before mentioned facts are that 
the appellants had a struggle with the 
deceased woman during which her thali fell 
off or was removed, that an attempt may 
have beenmade tc strangle her, that she 
was immediately dragged -either in an un- 
conscious or semi-conscious condition on 
to the Railway line and placed in front of 
the train, the intention throughout being to 
kill Muthayee, that the intention with which 
the accused struggled with Muthayee cannot 
be separated from the intention with which 
they put her body across the line, that the 
two acts were intimately connected with 
each other and the latter act followed im- 
mediately upon the former, that both the 
acts of the appellants must be treated as 
being only one transaction, the transaction 
being to kill Muthayee, and that the most 
favourable inference that could possibly be 
drawn in favour. of the appellants is that 
they acted with a reckless indifference and 
ignorance as to whether Muthayee was alive 
or dead. Even this inference, in my view, 
is not such a reasonable one as the former 
but it is the most ‘favourable one which 
could be drawn. All this leads me to one 
conclusion and one conclusion only, namely, 
that the appellants were guilty of the 
offence of murder. They have been acquitt- 
ed on that charge in the Sessions Court. The 
question is whether we should interfere 
with that acquittal. I am clearly of the 
opinion that we should doso firstly because 
the learned Judge's view of the legal posi- 
tion isincorrect and secondly becanse I can 
see nothing which could reasonably justify 
the learned Sessions Judge in drawing the 
inference that the appellants thought that 
Muthayee was dead when they placed 
her body on the Railway line. It seems to 
meto be apure guess and nothing more. 
There is evidence that the appellants were 
tipsy when they were arrested. They can- 
not have been so drunk as not to know 
what they were doing because they dragged 
Muthayee on to the line, put her body 
across the line in such away that her neck 
lay across the rails:and then ran away. The 
probablity is, as the evidence shows, that 
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they took some drink before the occurrencs 
in order to screw themselves up to the neces- 
sary pitch for the performance of the 
murdér. In my opinion, the acquittal of the 
appellants on the charge of murder must 
be set aside and the appellants must be 
convicted of ths offence of murder. As re- 
gards the sentence, the murder was a deli- 
berately planned one anda very cruel one. 
There are no mitigating circumstances 
whatever and no reason for not inflicting 
the ordinary sentence which the law re- 
quires, that is to say, the sentence of death. 

Bardswell, J.—I agree. 

By the Court.—The sentence of the court 
is that the two accused be hanged by the- 
neck until they are dead. 

AON. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 680 
of 1932. 

December 21, 1932. 


BAJPAT, J. o 
MUNICIPAL BOARD, BENARES — 
APPLICANTS 
VETSUS 

RAM SAHAI GUPTA—Opposita Party. 

Criminal Procedure Code (Act V of 1898), s. 485—U. 
P. Municipalities Act (II of 19161, 8. 160—District Ma- 
gistrate entertaining and deciding appeal purporting to 
act under s. 160—Decision, if revisable by High Court 
—Remedy of party. 
` Where a District Magistrate entertained and decided 
an appeal purporting to act not under the Criminal 
Procedure Uode or as an inferior Oriminal Court, but 
under powers which he thought he possessed under 
8,160, UP, Municipalities Act : 

Held, that no application to the High Court in 
revision was competent even if the Magistrate had no 
jurisdiction to entertain the appeal. 

Held, also, that if the applicant believed that the 
action of the District Magistrate was unjustified, and 
outside the scope of the authority vested in him 
under the U. P. Municipalities Act, his action was 
binding on nobody and that he could ignore it or 
seek redresa in any other manner. | 

Criminal Revision Application from an 
orderof the District Magistrate, Benares, 
dated August 23, 1932. 

‘Mr. P. L. Banerji, for the Applicants. 

Mr. B. Malik, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown, 

Order.—The facts of this case are that 
one Sahai Gupta, the opposite party in the 
present revision, wrote to the Municipal 
Board asking for certain information in res- 
pect of Octroi dues chargeable on a certain 
consignment of goods which he expected. 
On March 19,1932, the Octroi Superinten- 
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dent of the Municipality replied to that 
letter and intimated to Ram Sahai Gupta ° 
that the goods mentioned in his letter were 
dutiable according to the Octroi Schedule. 
Ram Sahai Gupta filed an appeal on April 
2, 1932, in the court of the District Magis- 
trate of Benares purporting to file it under 
ss, 34 and 160, Municipal Act.- The appeal 
was headed as follows : 

Ram Sahai Gupta, importer of electric goods, resis 
dent of Kotwalpara, Benares—Applicants. 

ve 


Municipal Board of Benares and B. Thakur 
Prasad Sharma, Octroi Superintendent, Municipal 
Board—Oppecsite Party. , 
_ On May 12, 1932, the District Magistrate 
of Benares passed an order to the effect that 
the imposition of Octroi duty on the goods 
mentioned in Ram Sahai Gupta's letter was 
illegal. He was of opinion that the- 
goods mentioned in that letter were not 
liable to duty and those goods could not 
come under any vague definition such 
as hardware; and until the Municipal 
Board gets the Schedule amended it had 
no right to detainorlevy Octroi on the said 
goods. It isagainstthis order that the pre- 
sent revision has been filed by the Municipal 
Board. A preliminary objection has been 
taken by the opposite party, Ram Sahai 
Gupta, to the effect that no revision lies to 
this Court inasmuch as the District Magis- 
trate, when he purported to decide Ram 
Sahai Gupta’sappeal was not acting asa 
Criminal Court and unders. 435, Criminal 
Procedure Code, the High Court can exa- 
mine the record of ‘proceedings before 
an inferior Oriminal Court only. It is 
further argued that under s. 164, Muni- 
cipalities Act, Local Act II of 1916, 
the order of the District Magistrate confirm- 
ing, setting aside or modifying an order 
in respect of valuation or assessment or 
liability to assessment or taxation is final. 
The contention on behalf of the applicant 
is that no appeal lay to the District 
Magistrate’ under the Municipalities Act 
against the letter of the Octroi Superin- 
tendentand ifthe District Magistrate enter- 
tained the said appeal he cannot be said 
tohave acted under the Municipalities Act, 
and the only capacity in which he could 
have acted was in the capacity of a 
Oriminal Court. Iam unable toaccede to: 
the contention of the applicant and I think 


the preliminary objection ought to be 
sustained. 7 4 
The Criminal Procedure Code,’ in sg, 6, 


says that besides the High | Courts there” 
shall be five classes of Criminal Courts in. 
British India, namely (1) Courts of Session 
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(2) Presidency Magistrates, (2) Magisirates 
. of the First Class, (4) Magistrates of the 
fecond Class, (5) Mugistiates of the Third 
Claes, and it is obvious, that these five 
courts are inferior Criminal Courts qua the 
‘High Court so far as 8. 425, Criminal Prc- 
cedure Code, is concerned. Under s. 10, 
Criminal Procedure Cede, the Local Govern- 
‘ment appoinis’ ‘a Magistrate of the Fist 
Class in every -District outside the Presi- 
dency Towns who 18 called the District 
Magistrate. The powers of these courts 
are well defined either under the Code, 
or under rules made by the Local Go- 
vernment. There is perhaps a great deal 
of force in the argument advanced by 
the learned Counsel for the applicant that 
the District Magistrate in entertaining 
., Ram Sahai Gupta’s appeal usurped a juris- 
diction which he did not possess, but 
there can be no doubt that he purported 
to act not under the Criminal Procedure 
Code, or as aninferior Criminal Court but 
under the powers which he thought he 
pores under the Municipalities 
Act. : 
Appeals relating totaxation are regulate 
by s. 160, Municipalities Act, and may be 
madeto the District Magistrate or s such 
other officer as may be empowered by the 
Local Government in this behalf. The 
Local Government might have em- 
powered the Commissioner or one ofits 
Secretaries to hear such. appeals and in 
order to find out whether that officer’s ac- 
tion is revisable we have to see into the 
Municipalities Act itself and not to see 
whether and how his action is ordinarily 
revisable. In the present case the District 
Magistrate either acted under s. 160, Muni- 
cipalities Act, and as such his decision 
under s. 164, of tae same Act is final or 
be acted under no provision of law in 
which event his action is entirely unjusti- 
fied and binding on nobody. In re Dul- 
sukh Ram (1), the High Court ef Bombay 
held that a Magistate hearing an appeal 
under s. 86, District Municipal act, 1901, 
deals with the question of a®civil liability 
andis not an inferior Criminal Court to 
which alone the revisional jurisdiction of 
the High Court applies under s. 435, Cri- 
minal Procedure Code, The Sind Judicial 
Commissioner's Court in the case of 
Karachi Municipality v. Jaferji Tyabji (2), 
followed the Bombay High Court and ré- 
pelled a contention very similar to. the 
* (1) 9 BomeL R 1347; 6 Cr L J 425, : 
(2) 97 Ind Cas 647; A IR 1927 Sind 23;27 Cr LJ- 
1127; 21S L R51. oS ai 
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one advanced by Mr. Peary Lal Banerji 
beforetme. I find support for my view also 
from the case of Chote Lal v. Chedi Lal (3). 
In that case the Superintendent of Police 
grented sanction for the prosecution of one 
Chote Lal holding that the said Chote Lal 
had committed a contempt of the lawful 
authority of a Police Officer in charge of 
a certain Police Station by giving the said 
Folice Officer false information with such 
intent as. to make the giving of the in- , 
forination an offence punishable under 
g. 182, Penal Code. 

The District Magistrate purporting to 
act under s. 4 of the Police Act V- of 
_1861 overruled the order passed by ihe 
Superintendent of Police. An application in 
revision was filed before the Sessions Judge 
who refused to interfere and the High Court 
in.revision held that the District Magis- 
trate under thcse circumstances was not 
acting asthe Presiding Officer of the court 
of a District Magistrate constituted under 
the Criminal Jrocedure Code, Act V of 
1898. In Madhusudan Lalv. Emperor (4) 
Dalal, J., held that a District Magistrate 
when exercising jurisdiction under the 
Election Rules of the District Board, al- 
though he may be passing an order in 
connection with prosecutions under s. 182, 
Penal Code, does not act as an inferior 
Criminal Court to whom the revisional 
jurisdiction of the High Court may be 
extended, Mr. Banerji has argued that a 
District Magistrate is ordinarily always a 
Criminal Court ; he may be given certain 
superadded poweis under the statutes and 
other Acts, and whiie exercising those 
powers he may not be a Criminal Court 
but otherwise every decision of his must 
be deemed to be the decision of a Criminal 
Court. 

This isa dangerous argument and I am 
not in: agreement with the same. Ifpush-’ 
ed to extremes the logical result would ke 
that whenever a District Magistrate's 
order, say, under the Municipalities Act, 
isckallenged on the ground of its being: 
erroneous it would be said ihat he was 
notacting under the Municipalities Act, and 
therefore his order was . revisable by the 
High Court, although the Municipalities Act 
gives finality to the order. If the Local 
Government had appointed one of its Sec- 
retaries to hear appeals under s. 160, Muni- 
cipalities Act, his order, if passed without 

(3) 73 Jod Cas 341; A IR 1923 All149; 24 OrL J 
597: 45 A 135. : 

(4) 120 Ind Cas 128; AIR 1929 All 931: (1929) Cr, 


Cas 659; 30 Cr LJ1159; Ind Rul (1930) All 16: - 
(1920) A L J 216, 3 i ; 
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jurisdiction would not have been revisable 
by the High Court under s. 435, Criminal 
Precedure Code, because he could not be 
said to bé an inferior Criminal Court, and 
there is no reason why the order of the 
District Magistrate, when he is acting under 
similar powers conferred on him by the 
Laval Government be revisable by ihe High 
Court. What one has got to seeis in what 
capacity he purporied to actand I haveno 
doubt that in the present case the District 
Magigtrate purported to act under the 
Municipalities Act, If however the appli- 
cant believes thatthe action of the District 
Magislrate was unjustified, outside the 
scope of the authority vested inhim under 
the Municipalities Act his action as I 
have stated- in an earlier part of the 
judgment, is binding on nobody, and he 
can either ignore it or seek redress in any 
other. manner as hemay be advised. The 
result is that I uphold the preliminary 
objection and dismiss this application. 

AN. Application dismissed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 837 of 1931. 
April 7, 1933. 
KRISHNAN PANDALAI, J. 
RANGAPPAYA AITHALA AND OTHERS— 
` -PLAINTIFES-——APPELLANTS 


VETSUS i 
SHIVA AITHALA AND OTHERS— 
DEFENDANTS—RESPON DENTS. 

Hinlu Law—~Maintenance—Widow’s right to main- 
tenance—Agreement for payment on certain date in 
each year—Death of- widow on intermediate date— 
Teir’s right to recover proportionate amount— Nature 
of right to maintenance. g 

The right of a Hindu widow to maintenance from 
her deceased husband's family is one which accrues 
from day to day during her ‘lifetime and consequ- 
ently the heirs of a Hindu widowin whose favour 
the head of her husband's family has executed an 
agreement charging spevific family property to pay 
her maintenance at a certainrate on a particular 
daiein each yearfor the previous year, can, if she 
dies on an intermediate date, recover the propor- 
tionate amount due afterthe last payment till the 
daze of her death. T. Subbarayalu Chetti v. Kamala- 
vallithayarammea (1), -referred to, f 

Second Civil Appeal against the decree 
of the court of the Subordinate Judge of 
South Kanara, in A. 8. No. 106 of 1930 
(A. 8. No. 293 of 1929, District Court 
of South Kanara) preferred against that. 
of the Court of 
Mangalore, in O. 8. No. 10 of 1929. 

Mr. K. Y. Adiga, for the Appellants. : 

Mr. B. Sitarama Rao, for the Respondents, 


Judgment.—The question in-the case is - 


RANGAPPAYA AITAALA D, SHIVA AITHALA, 


the District. Munsif of 
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whether the heirs ofa Hindu widow in 
whose favourthe head of her husband's 
family has executed an agreement charging ' 
specific family property to pay her mainten-« 
ance at a certain rate on a particular date 
in each year for the previous year, can, 
if she dies on an intermediate date, recover 
the proportionate amount due after the 
last payment till the dete of her death. 

The facts are not in dispute. The plaint- 
iffs and defendants Nos. 2 and 3 represent one 
brother and the Ist defendant,another brother, 
and thé father-in-law of Mahalaxmi Hengasa 
was.the third (eldest) brother in a joint 
Hindu family. On June 2, 1870, after the 
death of Mahalaxmi’s husband and father- 
in-law, the father of plaintiffs as the 
elder surviving brother and head of the 
family executed in her favour a registered 
agreement Ex.B charging some of the 
family properties agreeing topay her for 
each year from lst Chaitra Sudha (about 
March 25,) of 1870 maintenance at Rs. 63. 
and 21 Muras of rice per year, the payments 
to begin on lst Chaitra Sudha (about March’ 
25) 1871 and on default of punctual payment 
to pay interest at 12 per cent: on the money 
and customary interest in kind onthe rice. In 
1875 the plaintiffs’ and lst defendant's. 
branches partitioned the family property 
including the properties charged for Maha- 
laxmi’s maintenance and the deed stipulated 
that the lst defendant's branch would pay 
their half-share of the maintenance to the 
plaintiffs’ father who was to pay the whole’ 
maintenance over to Mahalaxmi. Maha- 
laxmi died on March 2, 1917, the due date 
as per the agreement for payment of that 
year’s Maintenance being March 23, 1917. 
Her heirs on her death were the plaintiffs 
and the father of defendants Nos. 2 and 3 
who are nearer by one degree to her hushand 
taan the lst defendant. The suit was 
brought by plaintiffs as her heirs for recovery 
for themselves and defendants No. 2 and 3 
from the properties charged in the posses- 
sion of 1st defendant one-half of the propor- 
tionate amount pf maintenance due for 
the year ending March 23,1917, less the 21 
days before Mahalaxmi’s death. -The lower 


. Courts have held that the whole year’s main- 


tenance fel? due after Mahalaxmi's death, 
that the claim is not apportionablé from 
day-to day and that the plaintiffs have no. 
cause of action. The suit was accordingly 
‘dismissed. Hence this appeal by the 
plaintiffs. Ss 
No Indian authority applicable either way 
has been referred to in the judgment of the 
courts below or in the arguments before me. 
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Apparently the lower Courts rely as the 
respondent's learned Advocate wants me to 
_ rely on the old Common Law doctrine that 
except in the case of interest on money 
Yent an entire contract is not apportionable 
either as to time or partial performance. 
(Story on Equity, ss. 470 to 475, 3rd English 
Edition). In England this doctrine was 
all but entirely abolished by the Apportion- 
ment Act 1870, 33 and 34 Vic. C.35 (Chitty’s 
Statutes 6th Edition Vol. 1, page 393). In 
India the statutory provision contained in 
s. 36 of the Transfer of Property Act: is ap- 
plicable only as between transferor and 
transferee of the benefit of the payment and 
not as between the person liable for and the 
person entitled to the payment. Sec- 
tion 340 (2) of the Succession Act applies 
to wills only. There is no statutory pro- 
vision in India applicable to the case and 
the question is whether the old Common 
Law rule is to be applied to maintenance 
due under the Hindu Law and even if gene- 
rally not to be so applied whether there 
being an express contract Ex. B making the 
maintenanee payable on a certain date 
in the year the rule should be applied to 
this case. | Je ra 
My first observation is that primarily the 
law tobe applied to the case isnot the 
English Common Law but the Hindu Law 
and if there is no specific rule in that law 


on the question, the rule of justice equity , 


and good . conscience: Section 16, Civil 
Courts Act, 1873. According to Hindu Law, 
the obligation to maintain widows is depen- 
dent on taking the property of the deceased 
by inheritance or survivorship. Mayne, 
s. 451 citing the Smriti Chandrika XI-I, 
s. 34. Mahalaxmi being the widow of a co- 
parcener whose share was taken on_his 
death, by the other branches was entitled 
to be maintained by them after his death 
and this right was enforceable as indeed 
Ex. B récognises against the whole family 
and not only against the braneh which took 
by survivorship his undivided share- 
T, Subbarayalu Chetti v. Kamalavallithaya- 
ramma (1). The right is traceable to the 
property out of whichin her husband’s 
lifetime she would be maintained and on 
which her maintenance was ande remained 
a charge. In its origin therefore the right 
is one which accrues from day today during 
the lifetime of the wife or widow whọ is 
entitled to be paid her necessary expenses as 
and when they arise. It is not one depending 
- on any eontract for whose performance a due 

(1) 10 Ind, Cas. 347; 35 M 147; 21 ML J 493; 10 

MLT; (1911) 2M W N 148. IA Ee 
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date is previously agreed on. That being 30, 
it iĦ®clear to me that if there were mo such 
express contract as isfound in Ex. B fixing 
a particular date for the paymerf of each 
year’s maintenance, the respondent's conten- 
tion that Mahalaxmi could not demand 
maintenance for the incomplete period of 
11 and odd months during which she lived 
after receiving the last payment would 
be unfounded. h 
This being the nature of the right, I thipk 


the fixing of a date for the annual payment 


had not and was not intended 
to have the effect of altering the nature of 
the right by cutting it down to an annual 
payment for every completed year of exis- 
tence. The date was fixed for convenience 
both for those who paid and for the widow 
who was to receive. 

I therefore, think ihat the view of the 
lower Courts was erroneous and that the 
appellants as heirs of Mahalaxmi are en- 
titled to the arrears till her death and in- 
terest thereon as per Ex. B till date of plaint 
and interest at 6 percent. from date of plaint. 
The decree of the lower Courts is set aside. 
Though it was agreed by the. parties that 
second class Gazette rates should be adopt- 
ed for valuing the rice the District Munsif 
has not recorded a finding what that rate is. 
It is, therefore impossible now to pass a 
decree. The case will be sent back tothe 
District Munsif with the direction to pass 
a decree for sale in accordance with the 
above. The appellant will have his costs 
in this court and in the lower Appellate 
Court. The District Munsif will provide 
for the costs hitherto incurred and here- 
after to be incurred in his court in the 
revised decree. 

A. Appeal allowed. 


—— em 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 646 of 1932. 
January 12, 1933. 
RANKIN, C. J., AND COSTELLO, J. 
BHAGABATICHARAN PATRA— 
APPELLANT 
VETSUS 
TMPEROR-—OPPOSITE“PARTY, 
Evidence Act (I of 1872), s. 24—Confession— 
Superior Officer of accused holding out inducement 
to accused—Confession made by accused—~Admissibi- 
lity. 
tf a Superior Officer holds out some induce- 
ment to a subordinate and then any confessions]. 
statement is made by that, subordinate it cannot be 
used against him in asubsequent prosecution. 
Where the accused falling at his Superior Officer's 
feet beggedto be saved ifhe disclosed everything 
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and the latter told him that he would try his of paper, which has been referred to as 


utmost tosavehim if he spoke the truth: e 

Held, that some kind of inducement was held out 
bythe Superior Officer to the accused which had 
the effect of” inducing himto make a gonfession of 
his guilt and hence the confession was in- 
admissible. 

Criminal Appeal from an order of the 
Chief Presidency Magistrate, Calcutta, 
dated July 7, 1932. ; 

Messrs. B. C. Chatterjee and Beereshwar 
Chatterji, for the Appellant. 

Mr. Khundkar, for the Crown. 


Costello, J.—In this case the accused, 
Bhagabaticharan Patra, who was a des- 
patcher in the Registered Letters Sorting 
Branch of the Calcutta General Post Office, 
was convicted by the Chief Presidency 
Magistrate, Calcutta, on charges relating to 
two postal packets. He was originally 
charged in respect of three packets. The 
first charge related toa Registered Letter 
No. E-135, containing two currency notes of 
Rs. 100 each, which was for despatch to 
Bombay. The charge was that he had 
abstracted from that packet both the notes. 
That is alleged to have taken place on 
December 2, 1931. The second charge 
related to Registered Letter No. 617, from 
which he issaid to have abstracted three 
currency notes of Rs. 10 each on December 
7, 1931, and the last charge related to a 
Registered Letter No. 590, from which he 
is said to have abstracted ten currency notes 
of Rs. 10 each on December 26, 1931. He 
was convicted in respect of the first and the 
third charges and acquitted with regard to 
the second charge, no evidence having been 
put before the court in respect of the pack- 
age, to which that charge related, that the 
money said to bethe contents thereof wasin 
fact despatched inthat letter. 

The evidence before the learned Presid- 
ency Magistrate was to the effect that the 
two packages, in respect of which the ac- 
cused was convicted passed through the 
hands of the accused in his capacity as des- 
patcher. After the accused had made an 
entry with regard to those packages, they 
passed through the hands of the Supervi- 
sor, Registered Letters Sorting Department 
of the Post Office, and it was his duty ap- 
parently tocheck the number of the regist- 
ered packages‘in the bag, which was sent 
to him bythe accused, before the bag was 
despatched, i 

The allegation against the accused was 
that hehad abstracted money from the two 
postal packages in question by slitting the 
erd of the registered covers and then con- 
cealing what he. had done by affixing. a slip 


“acknowledgment due slip.” As these 
packages in question had not been insured, 


“there was no question that any acknow- ` 


ledgement wastrequired. In the ordinary’ 
way,registered packages of this character 
would not bear slips ofthat nature. It has 
been suggested by Mr. B. ©. Chatterjee for 
the accused, that something is to be said 
on behalfof.the accused by reason of tha 
fact that the last person, handling the pack- 
ages before they were despatched, saw 
nothing wrong with them. 

The learned Chief Presidency Magistrate 
has really based the conviction upon the 
fact that the accused is saidto have made 
a confession of guilt. The question of that 
confession depends upon the evidence of 
two witnesses. The first ofthese is Niladri- 
nath Mukherji, who was an Inspector charg- 
edwith the duty of investigating certain 
complaints, which were sent to the Post 


“Office withregard tothe packages in ques- 


tion, It appears that “the addressees of 
the letters wrote to the Post Office complain- 
ing that they arrived with the contents as 
regards the money missing and an investi- 
gation was accordingly set on foot. Mr. 
Mukherji made an investigation and ulti- 
mately :he called upon Bhagabaticharan 
Patra for an explanation with regard to 
certain discrepancies, which were found in 
one of the lists. It appears, as a matter of 
fact, that these discrepancies related to the 
second charge—the charge in respect of 
which the accused had been aquitted. When 
the accused was called upon for an ex- 
planation, according to the evidence of Mr. 
Mukherji, he failed to give any explana- 
tion and according to that evidence the. 
accused fell at the Inspector's feet. The 
actual words with regard to this incident are’ 
these : 

“Hefell at my feet on March 14, 1932,in the office 
of the Presidency Postmaster and begged for 
mercy and to be saved. I asked him to put it jn 
black and white? He then made a statement, which 


I recorded in the presence of witnesses. The accused 
signed it as a result of his statement,” 

Now, in cross®xamination tat witness. 
said : ` 4 
“At accused's request I went out of the copa 
respondence room to the verandah and accused spoke 
to me there. “Then :he made his confession. The 
accused was the despatcher of the three letters ing 
question. The fact alone was not the cause of sus- 
picion against him. It is not true that I threaten- 
ed aecused with a criminal prosecution. Itis not 
true that I told accused that, if he confessed, he 
would be made approver and I would do my best, 
tosavehim. What I said. was this—after his con« 
fession accused begged me to help him. I said[. 
would request the Presidency Postmaster and the 
Postmaster-General to deal with him leniently, That- 


P 
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wes on the verandah. Tha was after accused's state- 
ment had been recorded.” | 
Now, had the whole of the evidence before 


* the learned Magistrate with regard to the 


e does appear from the 
learned Chief Presidency Magistrate that he , 


“alleged confession consisted of the testi- 
mony of this particular witness, it might be 
that no criticisn. could have been 
made es tu the validity. of the confes- 
sion. But another officer of the Post 
Office, who was present ai the time 
when the accused was interrogated by 
the investigating Postal Inspector, namely, 
another Mr. Mukherji-H. K. Mukherji— 


‘who was a clerk in the , Correspondence 


Department of the Calcutta General Post 
Office, said this: 


“On March 14,1932, the accuged's slatement was 
recorded in my presence in the Correspondence 
Department of ihe Calcutta G P. O. It was record- 
ed by Mr. N. N, Mukherji. Nobody else was present 
at the time. Mr. Mukherji asked accused to recon- 
cile certain discrepancies in bis registered list tbat 
day. The accused could give no explanation and fell 
at his feet and begged of him to save him and then ad- 
mitted his guilt. It was then that Mr. 
recorded his statement.” 

- Now, again, if the evidence with regard 
to the alleged confession had stopped at 
that point, very little adverse criticism 
might have been possible with regard to 
admissibility of this confession. But this 
witnessin his cross-examination throws al- 
together a different light on the matter, In 
his cross-examination he says this : 

“Inspector Niladri Babu, myself and accused were 
present, when accused made his statement, when 
accused fell at Niladri’sfeet and begged to be saved, 
if he disclosedeverything. Niladri said that, if he 
told the trutb, he would try his utmost to save him. 
The accused said he would tell everything to the 
Postmaster and Niladri Babu said he would do all he 
could to get him saved. 1 cannot remember if Niladri 
Babu told accused that he was a Brahmin and would 
Bee that accused came to no harm jf he confessed. 
Accused.himeelf asked Niladri Rabu to go with 
him toa quiet place, where he could speak to him." 

Tf that isa true account of what happen- 
ed at the time the accused is said to have 
made his confession, it seems abundantly 
clear that some kind of inducement was 
held out by the investigating Postal Officer 
to this map, which had -the effect of induc- 
ing himto make a confession of his guilt. 
The learned Chief Presidency Magistrate 
has not interms made any finding as to 
whether he accepted the version-given by 
dhe first witness for the prosecution, Mr. 
N. N. Mukherji, or whether on the other hand 
he was ofopinion that the story given by 
the other Mr. Mukherji was the correct ver- 
gion of the matter, that by implication, it 
judgment of the 


has taken the view, that there was an in- 
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ducement of the kind indicated by the 
evidence of thesecond Mr. Mukheiji, but 
that inducement was not of such a nature 
as would vitiaie the confesssion dhd would 
render it inadmissible in evidence. . The 
learned Chief Presidency Magistrate says 
lhis : š 

“Is was, on March 14, 19°2, that the accused made a 
gonfessional alatement (Ex. 16, under circumstances 
which willi appear from tHe evidence of P, W. No. 1, 
the postal inspector P W. No. 15,H K. Mukherji, a 
clerk in the Correspondence Department of the GaP. 
O.and P. W. No 8,J.C Basu, Assistant Pregidency 
Postmaster. In the couree of his inquiries, the Postal 
Tuspector had found discrepancies in the registered 
list prepared by the accused. Then he refers to the 
number of the letter. When called on for sn explana- 
tion, he fellas the Postal Inspector's feet and begged 
to be saved. The Postal Inspector said that, if he— 
accused—told the truth he would do his best to save 
him. This was inthe evening, After recording his 
statement in the presence of P. W. No. 15, the Postal 
Inspector took accusedto Mr, J. O. Basu, jn whose 
presence the statement was read out to accused and 
signed by him ascorrect The learned Counsel for 
the defence contends that the accused was made to 
make this statement under inducement from a person 
in authority and hence its value isni The fact re- 
mains that in this statement we find a clear account 
of how these three letters were tampered with and 
money abstracted from them by the accused,” 
and later on he says: 

“he defence further contends. that, when placed 
beforea Magistrate the verynext morning, accused 
retracted bis confession, He was kept in the Police 
lock-up thatnigh! and it isargued that no lawyer had 
access to him to promt him to retract Hence it is 
urged the confession has no, value. Inspite of that 
Lam convinced that the accused's confession was 8 true 
one and voluntarily made, when he found the net 
closing round him there was no way, of escape 
except by makinga clean breast and beseeching his 
official superior to save him, If under these circum- 
stances, his official superior says he will try and 
save him,if he tells the truth, that to my mind, 
does not constitute inducement or threat,” 


Now, we are of opinion that the learned 
Chief Presidency Magistrate has fallen in- 
to error in the way he has dealt with this 
confession. Itis clear enough that if a 
superior officer holds out some inducement 
to asubordinate in the circumstances such 
as those in the present case and then any 
confessional statement is made by that 


subordinate it cannot be used against ka 
tihe ` 


ina subsequent prosecution. Upon 
view that the version given by Mr. H. K. 
Mukherji in 
it seems abundantly clear that the statement 
made by this man was made by him atter 


his cross-examination is correct,’ 


| 


he had ascertained from his superior officer - 


that some kind of consideration or leniency. 


would be shown to him. ; 
Almost all the other evidence against 

the accused of any substance consists of 

certain entries in his Savings Bank book 


which seems to. indicate that at or. about, 
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the time the moneys were alleged to have 
been abstracted byhim from postal pack- 
ages, he paid into his Savings | Bank 
account certain sums which» tally with 
the sums which are said to be missing. 
This is of course in additionto the evidence 
to which I hav already alluded at the 
outset, namely, that these packages did 
pass through the hasdsof this particular 
man and therefore, there was an opportun- 
ity for him to tamper with them,ifhe was 
so disposed. 


Having regard to the way this matter 


has been dealt with by the learned Chief. 


Presidency Magistrate as regards the matter 
of the confession, we are clearly of opinion 
that the present conviction cannot stand, 
but on the oiher hand having regard to the 
other evidence inthe caseto which I have 
referred-it seems right that there should be 
a fresh trial. We accordingly set aside 
the conviction and direct that the accused 
be re-tried before the Additional Chief 
Presidency Magistrateandin making that 
order directing that this matter be re-tried 
according to law, I would draw the atten- 
tion of the learned Magistrate who deals 
with the case, to the provisions of s. 24, 
Evidence Act. The accused will continue 
on the same bail. 
Rankin, ©. J.—I agree. 


N. Re-trial ordered. 
MADRAS HIGH COURT. 
Original Bide Appeal No. 19 of 1932. 

May 4, 1933. : 


Basstey, O. J., AND BARDSWELL, J. 

Tue OFFICIAL ASSIGNEE or MADRAS 

AND ANOTHER—APPELLANTS 
VETSUS 
SAMPATH NAIDU— RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 6 (a), 
43---Transfer of spes successionis—Transferor subse- 
quently becoming owner—Validity of transfer— 
Applicability of s. 48—Interpretation of Statutes— 
Illustrations, value of. | 

It cannot be laid down that under every cireum- 
stance an illustration must be takenas part of the 
Statute. Buta court should not lightly disregard the 
illustrations merely because they do not seem to be 
in accord with generally accepted ideas as to the 
law in other places Mahomed Syedol Arifin v. 
Yeoh Ooi Gark (5), Ramalinga Mudaliar v. Muthu- 
swami Ayyar & Sons (6) and Balla Mal v. Ahad 
Shah (1), referred to. 

A transfer which is void under s, 6 (a) of the 
Transfer of Property Act as being the transfer ofa 
spes successionis, cannot be made valid by the appli- 
cation of 8.43 ofthe Transfer of Property Act, and 
the fact that the deed of transfer contains an untrue 
Tecital that what is transferred is present interest 
in the property, cannot affect the situation, at any rate 
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when the erroneous description is deliberately made. 
Sri Jagannada Raju v. Sri Rajah Prasada Rao{}), 
Sannamma v, Radhabhayi (3) and Ananda Mohan 
Roy v Gouri Mohan Mullick (4), referred to. Alla- 
manaya Kunigari Nabi Sub v Muru Kuti Papaiar 
(2), not followed. Muthuswami Pillai v, Sandana 
Velan (8), and Eshaq-Lal v. Dulla (9), commented 
upon. 

Section 43 of the Transfer of Property Act, could 
not be applied to make valid an alienation which at 
the time of its being made was prohibited by Statute 
“even if the prohibition agaiast alienation was subse- 
quently removed. ; 

‘Appeal from the judgment of Mr. 
-Justice Sundaram Chetty dated 
‘August 21, 1931, and passed in the exer- 
cise of the Ordinary Original Civil 
Jurisdiction of the High Court in ©. 8. 
No. 612 of 1929. : ' 

Messrs. T. Krishnaswami Ayyar and 
C. Venugopalachariar, for the Appel- 
lants, 

the 


Mr. T. R. Srinivasa Ayyangar, for 
Respondent. © 

Bardswell, J.—Thesuit under appeal 
is one for adeclaration that two mortgage 
deeds, executed on March 18, 1914 and 
November 17, 1920, respectively in favour of 
the predecessors of defendants Nos.1 and 
2, as wellas a decree obtained thereon, 
are void and inoperative in law to the 
extent to which these defendants seek to 
exercise their rights over-the suit property. 
The plaintiff has been granted a ` decree 
as prayed for and the defendants are ap- 
pealing. 

The suit properties belonged originally 
to Q. S. Venkatakrishnama Chetti who had 
three daughters. These daughters succeed- 
ed to his estate on his death, and the last 
of them died in October, 1926. On her 
death B. Venkatakrishnama Chetti, the son 
of another of three sisters, succeeded to the 
estate. The suit mortgages were executed 
by this B. Venkatakrishnama Chetty when 
he had only a spes successionis. After the 
death of Narasammal, the last survivor 
of the three sisters he sold the suit pro- 
perties on December 6, 1926, to Ananda 
Mohan Chetty by whom they were mortgag- 
ed on Januarye21, 1927, to the plaintiff. 
As tothe validity ofthe plaintiff's mort- 
gage deed (Ex. A) there is no question. 


The learned trial Judge, Sundaram 
Chetty, J., has held that the mortgages to. 
the first and second defendants cannot 
be deemed to have become valid even by. 
an application of s. 43 of the Transfer. of 
Property Act tothem as they weremade, 
in contravention of s. 6 (a) of that Ach which 
runs thus:— i 

The chance of an heir apparent succeeding to ap, 
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| estate, the chance ofa relation obtaining a legacy 
on the death of a kinsman cr any other mere 
possibility of alike nature cannot be transferred. 

_ There can benodoubt but that at the 
“time of the execution’ of the two mort- 
gage deeds in question, Exs. III and II, 
their executant B. Venkatakrishnama 
Chetti had nothing to mortgage except 
his right as a presumptive reversioner 
and that he was prefectly aware that 
such wasthe position. It was urged by the 
learned Advocate forthe appellants that 
whatis recited as being conveyed in each 
of these two documents is not a spes 
successionis but a present interest in 
the property but as has been remarked by 
the learnedtrialJudge, the fact that the 
documents contain these untrue recitals 
cannot affect the situation. What has to 
be looked to is the substance of the tran- 
saction and not merely the form or colour 
of it. The learned trial Judge has in this 
connection quoted pertinent remarks 
from Maxwell on the Interpretation of 
Statutes (sixth edition pp. 207-209) 
and has also referred to what was said 
in Sri Jagannada Raju v. Sri Rajah 
Prasada Rao (1) that “it would be defeating 
the provisions of the (Transfer of Property) 
Act tohold that, though such hopes or 
expectations cannot be transferred in pre- 
sent or future, a person may bind him- 
self tobring about the same results by 
giving tothe agreement the form of a 
promise to transfer not the expectations but 
the fruits of the expectations by saying 
that whathe has purported to do may be 
described in a different language from 
that which the Legislature has chosen to 
apply toitfor the purpose of condemning 
it. When the Legislature refuses the tran- 
saction as an attempt to transfer a chance 
it indicates the true aspect in which it 
requires the transaction to be viewed”. 
Tt is unnecessary to add anything to 
what has been said in this connection by 
the learned trial Judge. 


The appellants lay emphasis on two main 
points, that there is in thelr favour a deci- 
sion of this courtin Alamanaya Kunigari 
Nabi Sab v. Murukuti Papaiah (2) and that 
theillustration to s.43 of the Transfer of 

ePropertyAct also supports them. Sundaram 
Chetty, J., has found himself unable to 
follow the decision in Alamanaya Kunigari 
Nabi Sab v. Murukuti Papaiah (2) as he 
_" finds it opposed to the Full Bench decision 


~ (1) 29 Ind Cas 241; 39 M 554 at p. 560; 17 M L T419; 
28 M L J 650; (1915) MW N 626, 
(2) 29 Ind Cas 439; 29 M L J 733, 
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in Sannamma v, Radhabhayi (3) as well as to 
thePrivy Council decision in Ananda Mohan 
Roy v. Gouri Mohan Mullick (4). With 
reference to the illustration he has @ontended 
himself with reiterating that what has to 
be looked to is not the mere form but 
the substance of the transaction. 

The leading judgment in Alamanaya 
Kunigari Nabi Sab v, Muru Kuti Papaiah 
(2) is curiously enough, that of the same 
learned Judge, Tyabji J., as in the course 
of the same month delivered the judgment 
already quoted from in Sri Jagannada 
Raju v. Sri Rajah Prasada Rao (1). In 
Alamanaya Kunigari Nabi Sab v. Murukuti 
Papaiah (2) Tyabji, J., hasdrawn a distinc- 
tion between purporting to “transfer the 
chance of an heir apparent” and “erroneous- 
ly representing that he (the transferor) is 
authorised to transfer certain immovable pro- 
perty.” Reason has, however, already been 
given for holding that such a distinction 
cannot be drawn at any rate when the errone- 
ous description is deliberately made with 
knowledge ofits falsity. To quote again 
from the judgment of the learned trial 
Judge, if such a distinction were allowed: — 


“The effect would bethat bya clever description 
of the property dealt within a deed of transfer 


-one would beallowed toconceal thereal nature of 


the transaction and evade a clear statutory pro- 
hibition.” ; 

With regard to the importance to be 
attached tothe illustration to s. 43 the 
remarks ofthe Privy Council in Mahomed 
Syedol Arifin v. Yeoh Doi Gark (5) have 
been cited. In that case their Lordships 
have said with regard tothe illustrations 
in tae Evidenċe Ordinance that is in force 
in the Straits Settlements: — 

“Itis the daty ofa court of law to accept if that 
can bedone the illustrations given as being both of 
relevance and valuein the construction of the text. 
The illustrations should in no case be rejected 
because theydo not square with ideas possibly 
derived from another system of jurisprudence as 
sections deal. 
But it would requirea very special case to warrant 
their rejection on the ground of their assumed repugn- 
ancy to the sections themselves. The great useful- 
ness of the illustrations which have, although not 
part of the sections, been expressly furnished by 
the legislation as helpful in the working and 
application of the statute should not be thus 
impaired.” ; : 
These remaiks have been considered 
by my Lord, The Chief Justice, as Beasley 
J., in Ramalinga Mudaliar v. Muthuswami 


(3) 43 Ind Cas 935; 41 M418; 22 M J.T 532; 31M L 
J 17: (1918: M W N23: 7 LW 2% (FB). 

(4) 74 Ind Cas 499, 50 C 929: 2LALJ71&4PLT 
(09; A I R 1923 P O 189; (1923) M W N 803: 45M Ld 
617; 12 Bom L R 1269; 33 ML T 365; 50I A 239; 28 
CW N 713; 40 0 LJ10(P O). 

(5) 39 Ind Oas 401; 21 O W N 257. 
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Ayyar & Sons (6), when he has also referred 
toa remark of the Privy Counci? in 
Balla Mal v. Ahad Shah (7): “Four illustra- 
tions arewiven. They are to be taken as 
part ofthe statute.” He has thus expressed 
himself, “I do not take either judgment 
to mean that under eve y circumstance 
an illustration must be taken as part of 
the statute. Allthat, in my viewis meant 
is that a court should not:lightly disregard 
the illustrations, merely because they do 
nbk seem to be in accord with generally 
accepted ideas -as to the law in other 
places”. This view I would with respect 
adopt. Inthe present instance, too, itis to 
be observed that not only is the illustration 
to s. 43 repugnant to the provisions [of s. 6 
(a) of thesame Act but that also the ques- 
tion of what value is to be given to the 
illustration hardly arises, as there is plain 
authority fromthe Privy Council that: the 
law isnot as stated in the illustration. 
This is to found in Ananda Mohan Roy v. 
Gouri Mohan Mullick (4) in which it was 
held in agreement with a decision of the 
High Court of Calcutta, that a contract 
by a Hindu to sell immovable property 
to which heis the then nearest reversion- 
ary heir,expectant upon the death of a 
widow in possession, and to transfer it 
upon possession accruing to him is void, 
and that s. 6 (a) of the Transfer of Property 
Act, which forbids transfer of expectancies 
would be futile if a contract of such a 
character was enforceable. In their deci- 
sion their Lordships quoted with approval 
the remarks of Tyabji, J., in Sri Jagannada 
Raju v, Sri Rajah Prasada Rao (l). The 
Full Bench decision of this court to which 
Sundaram Chetty, J., has referred in his 
judgment under appeal is that in Sannam- 
mar. Radhabhayi (3). The decision of the 


‘Full Bench was that s. 43 of the Transfer ` 


of Property Act, could not be applied to 
make valid an alienation which at the 
_ time of its being made was prohibited 
by statute even if the prohibition 
against alienation was subsequently re- 
moved. a 

There is quoted in support of the con- 
tentions ofthe appellants the decision of a 
Bench of thiscourt in Muthuswami Pillai 


v. Sandana Velan (8) but in that case s. 6 
(6) 93 Ind Oas 609.51 M D J 765 at p 780,24L W 
ALN MWWN930; A IR 19.7 Mad 99; 50 M 9b 


(F B). 
(7) 48 Ind Oas 1: 33 M LJL: 16 A L J905; 121P 


R 1918; 23 O W N 233; 25 M L T 55: 180 PW R198; 
290 L J 165,1 UPL R(P ©) 25; 21 Bom LR 558 


(P. 0.) i 
i a 101 Ind Cas 619; 53 M L- J 218; A I R 1927 Mad 
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(a) was not Génsidered. Nor was it consi» 
dered in the decision of the High Court of 
Allahabad that is reported as Hshaq Lal 
v..Dullo, 122 Inds Cas. 177 (94 . 

The decision under appeal is thus clearly 
in accordance with authority. The appeal 
is therefore, dismissed with costs in the 
ratio of the two decree amounts under the 
mortgages. 

eal dismissed. 


A. 
(9) 122 Ind Cas 177; AI R 1930 All 115; Ind Rul, 
(1930) All 203, 


red 


LAHORE HIGH COURT. 

Criminal Revision Application No, 255 

of 1932. 

October 14, 1932. 
SHADI Lat, C. J. 
JORA SINGH— PETITIONER 
Versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 514—Bail 
bond—Forfeiture of, on default of appearance— 
Re-arresting of accused—Amount forfeited—Reduction 
of. 
A person should not stand surety for an accused 
person unless he is in a position to produce the 
accused in court. 4 

Where the surety executed a bail bond in the sum 
of Rs. 3,°00 and on default of appearance of accused 
and the bond was forfeited tothe extent of Rs, 2,000 
but the surety was unable to pay it and the accused 
was re-arrested: 

Held, that under the circumstances it was proper 
that me amount tobe forfeited should be reduced to 
Rs 500, 

Oase reported by the Additional Sessions 
Judge, Ferozepore, with his No. 42-J ‘of 
February 22, 1932. 


Report —In this case Jora Singh was 
ordered by a Magistrate, Ist Class, Feroze- 
pore District, to forfeit the whole amount 
of a bond of Rs. 3,000 as he had failed to 
produce an accused person for whom he 
had stood surety. Jora Singh appealed to 
the District Magistrate who accepted. his 
appeal to the ‘extent of reducing the - penalty 
to Rs. 2,000. At this time the accused 
person had not yej been produced. To-day 
learned Counsel for Jora Singh files an 
affidavit showing that the accused person 
has since appeared aud prays for revision 
of the order? of the District Magistrate. It 
seems to me that, in the circumstances, 
the penalty may well. be reduced, and I 
accoydingly forward thé proceedings under 
s. 438, Criminal Procedure Code, to the 
High Court for orders. 
penalty should be suspended in the m2an- 
time. jas 

Mr. Saunders, for the Petitioner, 


. =" a 


Recovery of the- 
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- Mr. Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 
Order.—tThe petitioner Jora Singh stood 
«surety for the appearance of the accused 
Bakhshish Singh in court and executed a bail 
“bond in the sum of Rs. 3,009. The accused, 
‘however, did not appear in court, with the 
result that the bond has been forfeited to 
the extent of Rs. 2,000. The amount 
forfeited is undoubtedly excessive, and the 
surety is unable to pay it. At the same 
time, it is necessary that a person should not 
stand surety for an accused person unless 
heis in a position toproduce the accused 
in court. It is, however, common ground 
that the accused has now been arrested, 
and considering all the circumstances of 
the case Iam of opinion that the amount 
to be forfeited should be reduced to 
Rs. 500. I accept the application for 
revision protanto and modify the order of 
the District Magistrate accordingly. 
A Application accepted. 





MADRAS HIGH COURT. 

Appeal Against Appellate Order No. 57 

o£ 1930. 
May 9, 1933. 
KRISHNAN PANDALAT, J. 
MUHAMAD SAHOOB LEVAI SAYABU 
is — DEFENDANT— APPELLANT 
Versus 
MAYAMAD AMMAL— PETITIONER 
iaa — RESPONDENT. 

Partition suit—Power of court to award share to 
defendanis—Construction of decree—Decree, whether 
joint decree—Application for execution by one, whe- 
ther saves limitation for others ~ Limitation Act 

' (1X of 1908), Sch. I, Art. 182, Expl 1. 
Where a final decree in-a partition suit provided 


“inter alia, “tbat the several properties mentioned in - 


Sch. II, hereto be assigned to and they are hereby 
vested in the seyeral parties under whose names the 
said properties are respectively set out absolutely, for 
and in full satisfaction of their respective shares and 
interests" in the suit property: - - 
Held; that there was an executable decree in favour 
of the several shares to whom the plots were allotted. 
The court in a plaintiff's suit for partition has 
undoubtedly jurisdiction to award the other sharers 
their shares if they want to avail themselves of 
such a decision. 
Whatever may be the argument &s regards the 
question whether in a final decree merely awarding 
several plots to several sharers an application for one 
“plot cannot save from limitation the application for 
another plot, yet tothe extent that there is a decla- 
ration of the joint character of the property, the 

. decree is a joint one to the benefit of which all the 
shbrers,are entitled. 

`a A decree cannot be both joint and several at the 

same time, famasami Aiyangar v. Narayana 

Aiyangar (1), Vasudeva Muthu Shastry. v, .Vitial 
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Shastry (2), and Ram Nath Roy v. Harendra Kumar 
Rai? 34, referred to. Monmokax Gope v. Muadusudan 
Gope (4), followed. 

Appeal against an order of the Subordi- 
nate Judgé, Dindigul, dated September 20, 
1929 and made in A.S, No. 43 of 1929 pre- 
ferred against that- of the Court of the 
District Munsif, Periakulam, dated January 
15, 1929 and passed in E. P. No. 1163 of 
1928 in O. S. No. 198 of 1924 on the file of 
the Court of the District Munsif, Madura 
Taluk. ba 


Mr. S. R. Muthusuami Ayyar, for the 


.Appellant. 


Mr. B. Sitarama Rao, for the Respond- 
ent. 


Judgment.—tThis is an appeal by the 
Ist defendant, against the 2nd defendant. in 
a suit for partition brought by the plaint- 
iff who is not a party to this appeal. The 
parties are Muhammadans and partition 
‘was decreed to plaintiff 3-16ths, to Ist 
‘defendant (appellant) 10-16ths and the 
2nd defendant (respondent) 3-l6ths. The 
preliminary decree ‘was passed on 
October 2, 1924, declaring these shares and 
directing a Commissioner to make a parti- 
‘tion by metes and bounds of the prop- 
erties among the parties according to 
their shares. The Commissioner did so and 
the final decree was passed on Novem- 
ber 14, 1924, providing inter alia 
“that the several properties mentioned in Sch. H 
hereto be assigned toand they are hereby vested in 
the several parties under whosa namesthe said pro- 
perties are respectively set out absolutely, for and 
in full satisfaction of their respective shares and 
interests, ” 4 
in the suit property. According to the 
plan prepared by the Commissioner the 
plaintiff was entitled to the plot B, the 
Ist defendant to plot C and the 2nd 
defendant to plot A. On January 6, 1926, 
the plaintiff applied for and obtained 
delivery of his share. On October 12, 1928, 
the 2nd defendant applied in execution 
for delivery of the plot A. The appellant 
lst defendant opposed the application. 
His grounds were, as stated by the learned 
Subordinate Judge inthe lower Appellate 
Court (1) that there is no executable decree 
passed in favour of the 2nd defendant 
which is capable of being worked out in 
execution, (2) that the lower Court had no 
jurisdiction to passa decree in favour of 
the 2nd defendant-respondent because the 
subject-matter of the suit related only to 
partition and separate possession of the 
plaintiff's share alone and (3) that, in any 
case; the 2nd defendant’s application is 
time-barred as the decree in question 
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cannot be said to be a joint decree within 
the meaning of explanation (1) to Art. 182 
of the Limitation Act, The learned Judge 
rejected all these objections. , They have 
been urged before me again. 

As to the first objection, whether there is 
or is not an executable decree in favour of the 
2nd defendant-respondent, the words of the 
decree which J have already set out are con- 
clusive. They mean that the plot A set out 
wader the name of the respondent was assign- 
td to and vested in the respondent in full 
sati$faction of his share in the joint prop- 
erty. The only object of such a provision. 
is that the party to whom the plot is 
assigned may be able to get it if he satisfies 
the oiher conditions for getting it, which 
include usually, if the party is not the 
plaintiff, payment of court-fees. “This 
point fails. $ 


The second objection is also equally 
futile. The court in a plaintiff's suit for 
partition has undoubtedly jurisdiction to 
award the other sharers their shares if they 
want to avail themselves of such a decision. 
In any case the appellant's objection to 
the decree cannot be heard in execution 
and this is sufficient to dispose of it. The 
learned Advocate here for the appellant 
tried to raise another objection under this 
heading, namely, thatthe decree is invalid 
because it does not bear the proper revenue 
stamp as an instrument of partition under 
the Stamp Act, I asked him whether he 
could show me from the judgments of the 
courts below that those courts had dealt 
with or were invited-to deal with it. He 
has not shown me anywhere that this objec- 
tion was raised at any previous stage of 
this proceeding and I therefore’ decline 
to allow that objection to be taken 
here. 

The last and the main objection is that 
based on limitation and it depends upon 
the question whether with regard to a 
decree in a partition suit such as the 
present, the plaintiff's application for 
delivery of his share can be utilised by 
another party like the present respondent 
as the starting point for limitation. This 
can be done only upon the footing that the 
decree comes within the latter part of 
explanation (1) to Art. 182 of the Limita- 
tion Act, namely, that it is a joint decree. 
The lower Courts dealt with this upon the 
authority of Ramasami Aiyangar vV. 
Narayana Aiyangar (1) and Vasudeva 


(1) 65 Ind Cas 980; 42M L J 94; 14 L W 498; 30 M 
L T312; AIR 1922 Mad 327, 
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Muthu Shastry v. Vittal Shastry (2) both 
of which cases upheld the familiar doctrine 
that a decree in a partition suit is one 
which is passed in favour of the sharers 
therein and.that itis open to them all to 
take advantage of it; in other words, that 
such decrees are joint decrees falling within 
the description in Art. 182, Explanation 1. 
But it is objected here that those were 
decisions upon partition decrees passed’ 
under the old Civil Procedure Code when 
there was only one decree, namely, what is. 
now called the preliminary decree, and all 
subsequent proceedings were proceedings’ 
in execution of it. It is therefore urged 
that where under the new procedure the 
executable decree is the final decree referr- 
ed to in O. XXVI, r.14 which awards to each 
sharer his particular plot or plots, such 
a decree does not come within the doctrine 
of those cases as it is a several decree. 
It is argued that this decree was therefore 
a several decree and in such a case the 
plaintiff's application cannot afford the 
starting point of limitation for the res-. 
pondent’s petition. This view has been 
accepted in Ram Nath Roy v. Harendra 
Kumar Rai (3) by a Bench of that court* 
which held that in execution of final 
decrees under the new procedure which 
allot to the several sharers their- respective 
plots, there is no element of jointness to 
enable them to be brought under joint 
decrees. This view was upheld by another 
Bench of that court in Monmohan Gope 
v. Madusadan Gope (4) although in that 
particular case the court held that that 
particular decree was a joint decree 
because although there were allotments of 
several plots to the several shares was also 
a portion of the decree which awarded 
another plot jointly to them all, namely, a 
way to be used by them all, and it was 
held that the same decree cannot be both 
joint and several and therefore the whole 
ecree mustebe understood as joint. There 
appears to be no authority in our court, or 
in any other court for that matter, on this 
point. If the potnt really arose for decision 
1 should have for the reason stated pre- 
ferred to send it to a Bench but the truth 
is that the point argued does not really 
arise because on the language of the decree 
(2) 70 Ind Cas. 296; 43 M L J 379; 16 L W 292; 
(192.) M W N 518; 31M L TU Sl; AI R 1922 Mad 


436. 
(3) 131 Ind. Cas 8°0; 53 O 1102; 350 W N 448;53 | 
O LJ 225; Ind, Rul (1931) Cal. 5¢8; AIR 1931 Cal, 


581. 6 
(4) 139 Ind. Cas. 786; 56 O L J 10; 36 OWN 772; 
Ind. Rul, (1932) Cal. 655; A LR 1932 Cal 869. 
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now” sought to be executed it is very like 


. the decreein Monmohan Gope v. Madusudan 


Gope. (4) where, although there were parts of 
ths “decree which’ were seyeral, there was 
also'a ‘part which was joint. 
decree in this case as printed at page 4 
ofthé paper was drawn up according to 


the directions contained in O. XXVI, r. 14. 
and the forms printed for use in the lower. 


Courts: See Civil:Rules of Practice, Vol. 


I, part-2, Chap. 3, r. 13 and Form No. 6 


at D. 291 of . the second Volume.. It 


refers in the lst paragraph to the fact: 
that the report of the Commissioner had been. 
received and confirmed. . Paragraph 2 then. 


says that 

“it isdeclared that the property for division consists 
of the. particulars set out in Sch, I hereto” 

and para. 3 says 


“it ig decreed as follows:—that the several proper- 


ties mentioned in Sch, “11 hereto be assigned to.” 

etc. etc, as set out in the earlier part of the 
judgment. 
may ‘be ‘the argument based upon other 
final decrees which do not contain the 
declaration given in ihe second paragraph 


and whatever may be the argument - as. 


regards the question whether in a final 


decree’ merely awarding several plots to- 


several sharers an application for one plot 
cannot save from limitation the application 
for. another plot, no such question can 


arise on this particular decree because as: 


held .in Monmohan Gope v. Madusudan 
Gope (4) a decree cannot be both joint and 
several at the same time and to the extent 


that’ there is a declaration of a joint 


character of the property mentioned in 
Sch: I, the decree is undoubtedly one to 
the benefit of which all the sharers are 
entitled. That being so, the objection has 
no substance in it, 

.. The order.of the lower Appellate Court 
is’ confirmed and the appeal is dismissed 
with cosis. 

Ae Appeal c disakseni. 5 
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MADRAS HIGH COURT. 
Qrithinal Revision re No. 213 of 1933 
an 
(Criminal Revision Petition No. 203 
° of 1933). 
August 4, 1933. 
LAKSHMAÑA Rao, J. I 
K. RAMAN— PETITIONER 
“versus 


* A PARVATHI AND OTHERS— RESPONDENTS. 


Criminal Procedure Code (Act V of 1898), 8. 488— 
Offspring of Malabar marriage Whether.. entitled 


GORAKH PRASAD V. BALDEO PRASAD, ° 


The final- 


Now it seems to me whatever- 


W510" 


to order for mainienance— Malabar Law—Marriaçe 
nature ef. 


Independently cf any legislative enactment, the. 
law of Malabar does not recognise marriage as a 
legal institution, the relation in truth being not 
marriage but a state of concubinage into which the 
women enters of her own choice and which she is 
at liberty to change when and as often as she 
pleases, and the offepring of such a connection would 

e entitled to an order for maintenance againet the 
father only if and when the mother's tavazhi or 
tarward is unableto mainfain them. Chantan .v.: 
Mathu (1) and In re Bharata Iyer (2), referred to. ; 

Petition for Revision under ss. 4356 
and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the. 
order of. the Joint Magistrate, Tellicherry,- 
dated December 20, 1932 and made in M. 
C. No. 51 of 1932. 4 

Mr. C. Sridharan, for the Petitioner. : 

Mr. A. Narasimha Aiyar, for the Public 
“Prosecutor, for the Crown. 

_ Order, -The order for maintenance’ 
in favour of the first respondent is obvious- 
ly illegal as independently of any legisla- 
tive enactment, the law cf Malabar does 
not recognise marriage as a legal institu-: 
tion, the relation being in truth not mar-. 
riage but a state-of concubinage into which: 
the woman enters of her own choice and is at: 
liberty- to change when and as often as she 
pleases and as pointed outin Chantan v. Ma~- 
thu (1) and In re Bharata Iyer (2) the offspr- 
ing’of such a connection would be entitled: to 
an, order for maintenance against the father: 
only if and when the mother’s tavazhi-or 
tarwad is unable to maintain them. The: 
lower Court does not find nor was it speci-’ 
fically alleged in the petition that the’ 
tavazhi or tarwad is unable to maintain the 
children and the order for maintenance - 
cannot be upheld. The revision petition, 

is therefore, allowed and the order for- 

maintenance is set aside. 

A.-N Ponin nile 

(1) 32 Ind. Cas. 144; 39 N 257; 19 M td 28; (1916). 
1MWN 111; 17 Cr, L Jl 

(2) 77 “Ind. Cas. 418; 46 Ci L J. 394; 19L W 275;: 


(1924) MW N 205; 3t M LT 167; 25 Cr. LJ 370; A 
T R1934 Mad. 549, 


ALLAHABAD HIGH COURT. ' 
Gil Revision Application No. 166 of 1933. 
August 28, 1933. 
KENDALL, d. 
a ee PRASAD— DEFENDANT 
— APPLICANT 
- >- versus 
“BALDEO PRASAD AND OTHERS— - 
OPPOSITE PARTIES. 
Provincial Small Cause Courts Act (IK of 1887), 
Sch. II, árts. 18, 85—Money ee by plaintiff. 
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with arbitrator to be paid to other pariy if plaintiff . 


refusedto abide by award—Money paid to othér party 
—~Suit to recover money from arbitrator—Whether 
suit relating to trust—Absence of allegation as to breach 
of trust criminal misappropriation, in plaint— 
Cugnizability of suit in Small: Cause Court. - ; 

4 and B were appointed arbitrators io settle a dis- 
pute between the parties, and each side deposited & 
certain amount with A .on the agreement that if 
either of the parties refused to abide by the award 
he should forfeit the amount he had deposited. A 
made anaward which the - plaintiff refused to accept. 
A handed over the amount deposited by the plaintiff 
40 the defendant. The. plaintiff then sued to recover 
ths mount from Aon the ground that as there wab 
no joint and common award, the plaintiff had not 
become liable to forfeit his deposit. A objected that 
the Judge of the Small Cause Court had no jurisdic- 
tion to entertain the suit: = 

Held, (4) that Art. 18, Sch. II, Provincial. Small 
Ceuss Courts Act, did not apply and that the Small 
Cause Court had jurisdiction to entertain the suit. 
Teoomal v. Dharam Das(1), not followed. Venkata- 
chella Pathy v. Kanakasabathi (2), Hans Raj v. 
Ratni (3 and North Western Commercial Banking 
& Corporation v. Muhammad Ismail (4), followed. 

(ii)that'as the plaint did not contain any clear 
allegation of criminal misappropriation or breach of 
trast, Art. 35 of Sch. 11 did not bar the suit. i 

Civil Revision Application against the 
order of the Jugde, Small Cause Court, 
Rasra, dated January 21, 1933. 

Mr. K. L. Misra, for the Applicant. 

Mr. P. L. Khatri, for the Opposite 


Parties. 


Judgment.—This is an application for 
the revision of a decree and order of the 
Judgeof the Small Cause Court of Rasra 
decreeing the plaintiff's suit against three 
defendanis in the circumstances which 
have been described at length in the 
judgment of the trial Court. It is only 
necessary to repeat here that the parties 
in a quarrel had appointed two persons, 
Gorakh Prasad and Shaikh Abdul Jabbar, 
their arbitrators to settle the dispute, and 
each 


either ofthe parties to the dispute refused 
to abide by the award he should forfeit 
the amount that he had deposited. Some 
sort of. an award was made by Gorakh 
Prasad which the plaintiff in the present 
suit refused to accept, with the result 
that Gorakh Prasad handed over the 


amount deposited “by the plaintiff to the” 


defendants Sheo Ram and Jamna Ram. 
The present suit was brought to recover 


the amount from Gorakh Prasad on the: 


ground that he was not justified under the 
agreement in handing over the deposit to 
the defendants Sheo Ram and Jamna Ram, 
because there had been no joint and 


common award by the arbitrators and con- ' 


sequently the plaintiff in the present suit 
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side had deposited Rs. 250 with: 
Gorakh Prasad on the agreement that if- 
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had not “become liable to forfeit his 


deposit. . te Sf 
Itis claimed on behalf of the applicant 


Gorakh Prasad that the Judge of the Small 


Cause Court had no jurisdiction to enter- 
tain the suit and two reasons have been 
perferred in this court, viz, that the suit 
was one relating toatrust, and was there- 
fore. barred from the jurisdiction of the 
Small Cause Court under Art. (18) of the 
Second Schedule to the Provincial Small 
Cause Courts Act, 1887, and secondly, that 
the suit wasone for compensation for an 
act which would be an offence punishable 
under Chap. XVII, Indian Penal Code, but 


` for the provisions of Chap. IV, and conse- 


quently it was barred by Art. (85) of the 
schedule. In support of the first argument 
it -is pointed out that in the plaint it has 
been represented that the money was de- 
posited with the arbitrators by way of trust 
(amanat) and that in fact it was a “trust” 
inthe ordinary sense. of the word, though 
not as defined in the Indian Trusts Act. 
T have been referred to the decision. in, the. 
case of Teoomal v. Dharamdas (1), in which 
the word “trust” has been somewhat liber- 
ally interpreted: and it has been held that 
in circumstances not altogether different 
from those in the present case a suit in 
the Small Cause Court will notlie. On the 
other-hand, Ihave been referred “to the 
case of Venkatachellapathy v. Kanakasaba-: 
thi (2) in which a Full Bench of that court*, 
after pointing out the difference between- 
the provisions of the Presidency Small: 
Cause Courts Act and the Provincial 
Small Cause Courts Act have held that. 
in Art, (18) -in the Provincial Small Cause | 
Courts Act the expression “relating to a, 
trust” is of more general nature than in. 
the other Act, in that the suits which are’ 
barred are those “relating to a trust” and’ 
not only those “to enforce a trust”. The. 
Bench held, however, that the words “re- 
lating to a trust” must be interpreted ina 
restricted sense. In the case of Hans Raj 
v. Ratni (3) and North Western Commercial | 
Banking & Corporation v. Muhammad Is-, 
mail Khan (4), suits somewhat analogous” 
to the present one have been held to come’ 
within the jurisdiction of the Small Cause | 


Court. It has-been objected on behalf ol, 


the applicant that in both these cases the, 

defendant: was an agent and could therefore 

not possibly be held tobe a trustee, sothat ` 
(1) 114 Ind Cas 109; A I R 1929 Sind 49, 


(2) 5 Ind Cas 912;33 M 494; 20 M LJ 146;8M LT 67" e 


3) 27 A200; A W N 1801, 228, 
(3 241 A 203: A W N 1902, 15. 
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“Ratmi (3), the Bench remarked: 
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the circumstances are different. Iam not 
prepared to hold that there is any real 
distinction. It is true that in Hans Raj v. 


“ “on the contrary the suit was brought against a 
80 called agent for recovery of property placed in his 
handsand of money received by him on the plaintifi’s 
behalf,” 

For anything that has been said to the 
contrary, an arbitrator may bea “so-called 
agent”, and there is no doubt that the 
Present suit was one for recovery of pro- 
perty that had been placed in his hands 
and of money that had been received by 
him on the plaintiff's behalf. The present 
suit has been dealt with at considerable 
length and with great care by the J udge of 
the Small-Cause Court, and I am cer- 
tainly not prepared to holdthat he acted 
without jurisdiction unless the fact is 
placed beyondall possibility of -any- doubt, 
and I am not inclined to follow the au- 
thority of the Sind Court in preference to 
-those of our own court and the indications 
given by the Full Bench of the Madras 
High Court in interpreting Art. (18). i 


- The other contention relates to Art. (35), 
and this hasbeen dealt with very shortly 
by the trial Court. The allegation in the 
plaint is merely that there had been no 
joint award by the arbitrators and that 
Gorakh Prasad had acted illegally in 
giving the money to the defendants. It 
18 true that inthe course of the evidence 
allegations were made that Gorakh 
Prasad was owed money by Sheo Ram 
and Jamna Ram, that they were about to 
become insolvents, that ` he had colluded 
with them and that he was guilty of 
offences of criminal breach of trust and 
criminal misappropriation. These alleg- 
ations however are not. made in the plaint, 
and reading the plaint as a whole it is 
apparent. thatthe suit was based on the 
contentions ihat under the terms of the 
agreement Gcrakh Prasad was not justi- 
fied in paying the money tv the defendants, 
and nothing more. The question of whe- 
ther Gorakh was justified ender the agree- 
ment in acting as he did has been the 
subject of a great deal of argument and 
an elaborate discussion by the trjal Court, 
and it would be idle to contend that 
*Gorakh Prasad could not plead that he 
was acting under colour of the authority 
given to him in the agreement, I “am 
really only concerned- however with the 


e allegations in the plaint, andas I do not 


find that it contained any clear alleg- 
tjon of cirminal misappropriation or breach 
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of trust, I must hold that Art. (39) of 
the ‘second schedule did not bar the 
svit. 

As regards the merits of the ease to 
which some reference has been made, 
there is a very full and careful judg- 
ment in which the learned Judge has 
come to the conclusion after considering 
all the circumstances {hat there was not 
a joint and common award, so that in 
failing to abide by the pronouncement 
of Gorakh Prasad, the plaintiff in thë 
suit could not be said to have violated 
the agreement. It has been suggested that 
the Judge relied only on the evidence of 
one person, and it appears from the 
judgment that he did base his decision 
very largely on the evidence of one of 
the arbitrators. It was not necessary 
for the court to describe the eyidence 
in any detail, and it does. not appear that 
the judgment was not in accordance with 
law. The result is that the application 
fails and is dismissed with costs, _ 

N. Application dismissed. 


4 
MADRAS HIGH COURT. 

Civil Revision Petition No. 654 of 1930. 

August 4, 1933. 

CURGENVEN, J. 
KARUPPIAH PILLAI—Derenpant — 

PETITIONER 
versus 
PONNUCHAMIT PILLAI—Puaintire 
— RESPONDENT. | 

Contract Act (IX of 1872), s. 23--Madras Hereditary 
Village Offices Act (III of 1895), 8. 10 (5)—Agreement 
to pay money in consideration of recommendation to 
appointing authority—Validity— Public policy. _ 

The plaintiff who heid the ottice of karnam resigned 
his postin favour of his minor son and upon his 
recommendation the defendant was appointed karnam 
gumasta during the minority of the plaintiff's son. 
As consideration for making that recommendation, 
the plaintiff obtained from the defendant an ngree-, 
ment for the payment of a certain sumof money 
per mensem during a certain period. In a suit to 
enforce the agreement : 4 

Held, that the agreement was opposed to public 
policy and therefore void: Nizam Mehadin v. Moham- 
mad Vufa Sahib (|), not followed. Saminatha Aiyar 
v. Uuthusami Pillai (2), relied on. 

Petition under s 29 of Act 
IX of 1887, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge, Sivaganga in 8.C.8. No. 391 of 


_ 1929 dated December 2, 1929. 


Mr. G. Rajagopalan, {or the Petitioner. 

Mr. C. S. Venikatchariar, for the Respon- 
dent. ae 

Judgment.—The plaintiff held the office 
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of karnam, and when he was granted leave 
the défendant was appointed to act for him. 
The plaintiff subsequently resigned his post 
in favour of his minor son, and upon his 
recommendation the defendant was appoint- 
ed karnam gumasta during the minority. 
As consideration for making that recom- 
mendation, the plaintiff obtained from the 
defendant an agreement for the payment of 
a sum of Rs. 3 per mensem during the 
period May 1, 1926 to June 24, 1929. The 
Small Cause Suit out of which this petition 
“arises was to enforce that agreement, and 
the defence was set up that the considera- 
tion was unlawful, being opposed to public 
policy. 

The learned Subordinate Judge has 
decreed the claim, disallowing the objection 
on the ground that the arrangement only 
amounted toa division of the emoluments 
between the deputy and the mirasi-holder. 
4. @., the minor son. This argument does 
not convince me of the lawful nature of the 
agreement, The appointment of the defend- 
‘ant as karnam was made under sub-s. (5) of 
8. 10 of the Madras Hereditary Village Offices 
Act (III of 1895) which requires that ‘the 
collector shall register the minor as the 
heir of the last holder and appoint some 
other person qualified under sub-s, (1) to 
discharge the duties of the office, until the 
minor attains his majority. The appoint- 
ment is to a public office’, itis made by the 
Collector, and if the Collector takes into 
consideration the recommendation or wishes 
of the outgoing incumbent, whether as such 
or as guardian of the minor,.which under the 
Act he does nct appear bound todo, it must 
only be upon the understanding that the 
advice is given inthe interest of the office, 
i. e., of the public, and not for the personal 
profit of the adviser. I can see no essential 
difference between a case of this kind and 
any other case in which a recommendation 
ismade to an appointing authority, and it 
hardly bears discussion that the receipt of a 
pecuniary consideration for making such a 
recommendation is opposed to public 
policy. 

My attention has been drawn to a some- 
what similar case, Nizam Mohadin v. 
Mahammed Vufa Sahib (1) decided by 
Sankaran Nair, J., relating toa Khatib, who 
isa Muhammadan priest officiating 
on certain occasions In a mosque. 
mother of the minor nominated the defend- 
ant, and inconsideration of such nomina- 
tion, which was accepted by Government, 
the defendant executed the suit agreement. 
a 8 Ind, Cas. 745, 9M L T 159; (1910) MW N 
4 . 
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The judgment runs as follows:— 

“I do not think that the enforcement of this agree; 
ment is against the public policy. The defendant is 
really a deputy acting for the Khatib, and not tie 
Khatib himself. 

The petition is dismissed with costs ” 

It may bethatthe appointment of Khatib 
in that case was not strictly comparable 
with the appointment of the defendant as 
karnam, though the arrangement would 
seem to savour somewhat strongly of simony, 
The case in Saminatha Aiyar v. Muthusami 
Pillai (2) is of more assistance. It related 
to the succession to a Karnam’s Office and 
Subramania Ayyar, J., said, ‘It is clear to 
my mind that the money was promised in 
consideration of the permanent karnam 
doing what lay in his power to secure the 
appointment permanently tothe defendant, 
If this view is correct the agreement 
unquestionably, was unlawful as shown by 
illus. (f) to s. 230f the Contract Act”. 
So, here, lam clear that the agreement was 
unlawful for the same reason and ought 
not to have been enforced. As the principle 
involvedis a serious one I allow the peti- 
tion, set aside the decree of the lower Court 
and dismiss the suit with costs in both 
Courts. 

Note:—Since the above judgment was 
written, the respondent's learned Advocate 
has brought to my notice some provisions of 
standing Order No. 1480f the Board of Re- 
venue. Paragraph9 runs as follows.— 

“Minor's family to be consulted. In select- 
ing the deputy, regard should be had to the 
wishesof the minor's near relatives, and 
some one acceptable to them should be 
appointed if possible; but if the person 
selected by the minor’s family is not 
qualified or is otherwise unsuitable, another 
may beappointed. A deputy once appointed 
should not be dismissed merely because the 
minor's family expresses a preference for 
some one else’. 

“Paragraph. 11 states that ‘neither the 
minor nor his family has any claim on the 
deputy for maintenance.’ . | 

I do not think that these instructions 
make an agreement such as is now in 
question any the morelawful. The accept- 
ability of the deputy should depend only 
upon his personal qualities, and not upon, 
his willingness to make a payment to the 
minor’s family. I haveanodoub: that if the 
Coll&ctor had been aware of the agreement 
he would have taken ‘exception to'it and, at, ° 
the least, made the petitioner's appoipiment e 
contingent upon its cancellation. — ` ° 


AN, Petition allowed, 
(2) 30 M 530. . A 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 821 of 1929. 
oe July 24, 1933. 
6 . VENKATASUBBA Rao, J. 
NAKUR MIRA ROWTHER—PLAINTIFF 
© © — APPELLANT 4 


` l versus 
MUHAMMAD ISMAIL AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rv. 16, 22—Application by assignee of decree for 
„recognition as assignee and transfer of decree to 
‘another court for execution, whether application for 
execution—I’résh application within one year of order 
‘Notice under r, 22, whether necessary. 

An application by a transferee desree-holder for 
being recognised asa transferee of the decree and 
for transmission of the decree to another court for 
execution is an application for execution snd no 
‘notice under O. XX], r. 22, O. P, O, is necessary for 
allowing execution upon a. subsequent application 
which is filed within ons year of the date of the order 
recognising the transfer. i 

Second Civil Appeal against the decree 
‘of the Court of the Subordinate Judge, 
‘Mayavaram in Appeal Suit No. 9 of 1928, 
A.S. No. 71 of 1927 District Court of 
‘East Tanjore) preferred against the decree 
‘of the Court of the District Munsif, 
‘Tiruvarur in Original Suit No. 274 of 
1924. 

Mr. R. Somasundaram Ayyar, for the 
Appellant. ; 

Mr. T. S. Venkatesa Ayyar, for the Res- 
pondents. — 


` Judgment.—The finding of the lower 
Appellate;Court that no fraud has been 
made out, is a finding of fact, and no 
grounds have been shown why I should 
interfere with it in second appeal. 

Mr. R. Somasundaram Ayyar for the 
appellant, however, raises another point. 
The court allowed execution on the applica- 
tion of November 4, 1919, and the 
learned Counsel's argument is, that before 


ordering execution, the Judge should have- 


‘directed notice to issue under O. XXI, 
`r. 22, Civil Procedure Codé. It is con- 
tended that for want of such notice, the 
order allowing execution, is invalid and 
_ that the proceedings that followed there- 
upon are void and of no effect. The 
soundness of this contention depends upon 
‘whether the previous application dated 
e September 12, 1919, was a petition for 
execution or not. The learned Counsel's 
argument is that ittwas not such a petifion. 
I cannot agree with this. That was an 
-application by the lst defendant for his 
beings recognised. as - assignee decree- 
‘holder and for transmission of the decree 
> {rom-the small cause side, to the original 


+ . 
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side of the court. Under the plain terms 
of O. XXI, r. 16 this is clearly a petition 
for execution. A transferee decree-holder 
must not only ask for his being *brought 
record but must in the same 
petition apply for the execution of the 
In this case, the Ist defendant 
applied to the Small Cause Court by 
which the decree was.passed, for his being 
recognised as well as forthe decree being 
transmitted for execution. The petitiop 
must therefore, be held to be an execption 
petition, and the court, towhich the peti- 


tion was presented, made an order recognis- 


ing the assignment after notice to the 
judgment-debtor. The application of 
November 4, 1919, was made within one 
year from the date of the order of the 
Small Cause Court recognising the transfer. 
The proviso to O. XXI, r. 22 saysethat no 
notice shall be necessary “if the applica- 
‘tion is made within one year from. the 
date of the last order against the party 
against whom the execution is applied 
-for; made on any previous application for’ 
execution”, Iam quoting the words of the 
provise. 

On these facts there is no substance in 
the appellant's contention that notice should 
have been ordered before ihe petition of 
November 4,1919, was granted. 

“The Second Appeal fails and is dismissed 
with costs. : 


ACN. Appeal dismissed. 





` 


LAHORE HIGH COURT: 
Matrimonial Petition No. 4 of 1932. 
June 24, 1932. 

Monroe, J. 

F. H. FRUSHER— PETITIONER 

i Versus 
Mes. JESSIE FRUSHER AND ANOTHER — 
RESPONDENTS. 

Divorce (Indian and Colonial) Jurisdiction Act 
1926, (16 & 17 Geo V, C. 40) s. 1—Petition for dissolu- 
tion of marriage—Adultery — Absence of collusion 
or connivance — Decree. 

Where proceedings for dissolution of marriage on 
the ground of adultery of the wife are instituted 
promptly on the discovery of the adultery, and there 
is nocollusion or connivance between the parties, 
it is proper thata decres for dissolution of the mar- 
riage should be made. i - 

Petition under the Indian and Colonial 
Divorce Jurisdiction Act of 1926 (16 & 


“17, Geo. 5, Ch. 40), for grant of a decree 


dissolving the marriage solemnized on 
February 21, 1918. 

_ Mr. Muhammad Akbar Khan, for the Peti- 
tioner, 


i 


1933 
_ "Mr. H. J. Rustomji, for the Respondents. 

Order. —The pstitioner, Francis Hector 
Frasher, of the I. A. O. C. at present stat- 
ioned a Quetta, sues for a divorces from his 
wife onthe ground of her adultery with 
the co-respondent Leonard Hayas, also of 
thel. A. 0. 0. . 
. The petitioner was born in Cambrid- 
geshire where his parents still live and 


the respondent belongs to the same 
county. The petitioner and respondent 
“were married at Telixatows in Suffolk 


on “February 21, 1918, and there have 
been born during the marriage. four 
children, Joyce Jenny aged 12 years, 
Pamela Molley aged 6 years and John 
William aged 5 years’ and Lionel Charles 
Thomson born in March, 1929. After 
marriage the petitioner and respondent 
lived for a time in England and later 
cameto India where they were living in 
1927; in that year the petitioner was sta- 
tioned at Allahabad when the respondent 
and co-respondent first met. The petitioner 
was afterwards transferredto Rawalpindi 
and Karachi, amongst other places. The 
petitioner states that he first gotto know 
of his wife's adultery, when in February, 
1932, she confessed to him that she had 
misconducted herself -with the co-respond- 
ent, thathe asked her whether she could 
give him proof and inreply she produced 
“a bundle of letters (Ex. p. 2 written 
to her by the 
ent did not appear at the hearing but the 
co-respondent gave evidence and he ad- 
mitted that ‘the letters were his. ‘He- also 
.fixed-the date of the commencement of 
his illicit intimacy with the respondent 
as the beginning of 1928. From the letters 
it appears thatthe acts of adultery were 
‚very numerous and that when the petitioner 
and co-respondent. were at different stations, 
the respondent and co-respondent kept up 
a regular correspondence in which. they 
discussed their relations with one another, the 
imminence of discovery andthe wisdom of 
a confession by one or other of them; it 
also appearsthat they believed that the 
child Lionel Charles Thomson was be- 
gotten bythe co-respondent and that they 
regarded  hislikeness to the co-respondent 
‘as a possible means of the discovery of their 
Intimacy. g - 
Adultery is established and though 
when the number of occasions on which 
it must have been committed is considered 
it is difficult to understand how the 
petitioner remained so-longin ignorance. 
Tam satisfied thathe did remain jn ignor- 
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ance until February, 1932, the date given 
by-him and that he instituted, proceedings - 
promptly on the discovery; it follows that 
there has not been collusion or connivance 
between the parties. “I also find that, by 
reason of the financial position of the pe- 
titioner, these proceedings have been prop- 
erly brought in this Court. I accordingly 
pronounce’a decree for the dissolution of 
the marriage of the petitioner -and the res- 
pondent. 

The petitioner asks for custody of the 
three first named children, now with him at 
Quetta; the fourth child Lionel Charles 
Thomson is now with the respondent who 
is.on her way to England; the passage of 
both mother and child have been paid by 
the co-respondent and as the custody of 
this child is not sought by the petitioner, 
I grant custody of him to the respondent. 
The petitioner asks fora sum of Rs. 1,200 
as damages. The co-respondent does not 
contest this claim and 1 award to the peti- 
tioner Rs. 1,200 to be paid by the co-res- 
pondent and I direct the co-respondent to 
pay to the petitioner the taxed costs of 
this suit. 


N-A Decree granted. 


ee 


: MADRAS HIGH COURT. - - 
_ Civil Revision Petitions Nos. 1335 to 133 
: of 1928. ' 
February 16, 1933. 
BRASLEY, C. J., AND BARDSWELL, J. 


“SAIT PUNNAMCHAND CHATRABAN 


Frem or MARWADI BANKERS — 
PETITIONER ‘ 
versus 
VIJJAPU SATYANANDAM — 
COUNTER-PETITIONER—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 28, 0. XXI, r. 
72—Bid and set off by decree-holder—A pplication for 
‘rateable distribution immediately after sale, compe- 
tency of —Date when amount is realised—Permission 
to set off, whether can be given before sale is held, 

When a decree-holder has been given permission to 


bid and set off und@r O. XXI, r, 72, Civil Procedure 


Oode, and when the amount of the successful bid is 
less than the decree amount, the whole of the amount 
must be deemed to have been rezeived or realised 
eo-instanti bhe sale is held and s. 73, Oivil Procedure 


-Oode, will give no bénefit to other decree-holde 


who apply for rateable distribution after the con- 
clusion of the sale, however soon after its conclusion 
thejr applications may be made. Bhyraraju Rama- 
raju v. Pulavarthi Lakshmiah (2),followed. Aruna- 
challam Chetty v. Somasundaram Chetty (1), dissented * 


from. 

“Under O. XXI, r. 72, Civil Procedure ‘ode, per- 
mission to set off may be granted at the same time 
as the permission to hid, that is, even before the sale 
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has- been held. Hazarimal v, Namdev (4), referred to. 
Navajbhavdu Patil v, Toturam Gobind Patil (3), not 
: followed, $ 


* Civil Revision Petition under s. 115 of 
fect -V of 1908 and s. 107 of the Government 
of India Act, praying the High Court to 
-revise the order of the District Court, East 
-Godavari at Rajahmundry, dated February 
28, 1928, in E.P. No, 14 of 1927 in O. C. 
No. 5 of 1924. 
Mr. G.- Lakshmanna, for the Petitioner. 
Mr. V. Govindarajachari, for the Respon- 
dent, i 
Bardswell, J:—The respondent to these 
appeals obtained a decree in O. S. No. 67 
‘of 1920 on the file of the Subordinate Court 
of Vizagapatam. The decree was trans- 
mitted to the District Court of East Goda- 
vari for execution. The respondent filed 
an Execution Petition No. 45 of 1925 in that 
court and was given permission, on an ap- 
plication on that behalf, to bid at the exe- 
‘cution sale and to set off the amount of his 
‘bid, if successful, against the amount due 
‘to him under his decree. The actual ex- 
pression in theorder was not “set off" but 
“credit” but it is perfectly clear and is not 
disputed that the effect of the order was to 
give permission to set off. The sale began 
on January 7, 1927, and was concluded on 
January 12,1927, on which date the prop- 
erty was knocked ‘down to the respondent. 
There has been no objection to the sale on 
any ground. Onthe evening on which the 
sale was concluded, but just after its con- 
clusion, the appellants in these appeals, 
each of whom held. a decree against the 
same judgment-debtor, filed petitions, ask- 
ing for rateable distribution. The learned 
District Judge of Hast Godavari has dis- 
missed the petitions, holding that they had 
not been put in, ass. 73, Civil Procedure 
Code, requires that such petitions should 
be, before the receipt of the assets, which 
they asked to be distributed, by the court 
that held them. In his view, in that the 
respondent had keen given permission to 
set off, the sale proceeds must have 
“been deemed to have been paid into 
court by the respondent purchaser and 
immediately repaid to him towards 
satisfaction of his decree. The appellants, 
therefore, could not have the°benefit of 
es, 73, as their applications were not made 
to the court before it had received the as- 
sets. They appeal against this decision 
| InArunachallam Chetty v. Somasundaram 
Chetty (1) a view was taken by Seshagiri 
” Aiyar,‘J., sitting as a single Judge, that is 


(1) 59 Ind. Cas, 66; 12 L W 328, 
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favourable to the appellants. A decree- 

holdef had obtained permission to bid and 

set off and was the successful bidder at a 

sale which was held and concluéed on 

August 28, 1918. On the following day 

another decree-holder applied for rateable 

distribution. The learned Judge pointed 

out that under O. XXI, r. 72 permission 

to bid and set off is given subject to the 

rights of decree-holders under s. 73 and as 

there was nothing to show that permission, 
in that case was of a different character, 

he allowed the petition for rateable dis- 
tribution. This decision, however, has been 

considered by Ramesam, J., when also” 
sitting as a single Judge, in Bhyraraju_ 
Ramaraju v. Pulavarthi Lakshmiah (2), 

and he held it tobe wrong. In his view 

when a decree-holder has been given per- 

mission to bid and set-off and whens as in 

the case now under notice, the amount of 

the successful bid is less than the decree. 
amount, the whole of the set off must be 

deemed as made on the date of sale and 

the whole of the amount must be deemed 

to have been received or realised eo instanti 

the sale is made. This view must, in my 

opinion, and with respect, be taken as the 

correct one. Ordinarily under r. 84 of 

O. XXI, the successful bidder has to pay a. 
deposit of 25 per cent. of his bid immediate- 

ly on his being declared to be the pur- 

chaser, but if the purchaser is the decree- 

holder and is entitled to set-off the purchase 

money under 1. 72, then the court may 

dispense with the requirements of the rule. 

Normally there will be such dispensation 

in which case, as soon as such decree-holder 

is declared the purchaser ihe set off must 

be taken as having been made, and s. 73 

will give no benefit to other decree-holders 

who apply for rateable distribution after 

the conclusion of the sale, however soon 

after its conclusion their applications may 

be made. 

Mr. Lakshmanna’s' main point for the ap-. 
pellants is that leave to set off cannot le- 
gally be given before the sale has been 
held and concluded, and he quotes in his 
support, an opinion to that effect by Broom- 
field, J.,in Navajbhavdu Patil v. Totaram 
Govind Patil (3). That opinion, however, 
was obiter and was not necessary for the 
decision of thé case which was then before 
the Bench of which that learned Judge 
was a member, It is certainly not the 


(2) 130 Ind. Cas. 458; (1930) M W N 568; AIR 1931 
Mad. 103; Ind. Rul. (1931) Mad. 378. 
(3) 133 Ind. Oas. 737; A I R 1931 Bom, 252; 33 Bom 


“L R 503; Ind. Rul, (1931) Bom, 385. 
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view taken by Ramesam, J., in the case 
above tited, and it is also contrary to the 
view indicated by another Bench of the 
Bombay” High Court in Hazarimal v. Nam- 
dev (4), There with reference to s. 291 of 
the previous Code, to which the present 
0. XXI, 1. 72 corresponds, Sir Lawrence 
Jenkins, C. J., remarked : 

“That section is perfectly clear. "The first para- 
graph of that section requires the permission of the 
court to enable the decree-holder to bid for the 
property lf he gets that permission and gets it 
withant qualification then the amount due on the 
mortgage may, if he so deires, be set off. Butit may 
be one of the terms on which permission to bid is 
granted that there should not be this rght of set- 

f.“ a 


on. 
If there can be a refusal in advance to al- 


low set off, it would appear that it is equal- . 


ly permissible for set off to be allowed in 
advance. And that permission to set off 
may be granted atthe same time as the 
permission to bid seems clear from the 
terms of s. 84, by which the decree-holder 
purchaser may be dispensed from the im- 
mediate payment of the purchase money 
that would have otherwise to be made. 
There could be no dispensation from im- 
mediate deposit unless the permission to 
set off had been obtained prior to the sale. 
In my opinion the orders under appeal 
are correct. These appeals must, therefore, 
be dismissed with costs (one set), Plead- 
er's fee Rs, 50. 
Beasley, C.J. I agree. 


A. Appeal dismissed. 
(4) 32 B 279. 


< 


ALLAHABAD HIGH COURT. 
_ , FULL BENCH. 
Criminal Revision No. 186 of 1933. 
August 18, 1933. 

SULAIMAN, CO. J., MUKERJI AND Kine, JJ. 
Srimati SHAILABALA DEVI— 
APPLICANT 
VETSUS 
EMPEROR—Obppostts Party. 

Criminal Procedure Code (Act V of 1898), 8s. 485, 
439—A pplication by third party—Maintainability 
of—Counsel of such third party, if can be heard 
—Accused not availing himself of right of appeal 
—High Court, if can act upon information from 
third party—Matter not brought before District 
Magistrate or Sessions Judge—Interference by High 
Gourt, propriety of—Practice of Allahabad High 
Court—Accused not taking part in proceedings before 
trial Court--Whether prevents revision from his 
conviction being heard—Question of pure law, if 
can be taken for first time before High Court. 

An application filed by.a third party who is a 
total stranger to the criminal proceedings and has 
no locus standi to invoke the jurisdiction of the 
Court is merely a miscellaneous application filed 
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for the sole purpose of bringing the facts to the 
knowledge of the Court, and in such proceeding, 
his Counsel should not expect to be heard. [p,, 
979, col 11 R 
‘ An application in revision would not be entew 
tainable, if the accused has failed to avail himself 
of his right of appeal; but the Court can 
receive information or knowledge from a third 
party and act upon it of its own accord. [p. 979, 
col, 2 n 

Although tbe- High Court has full jurisdiction to 
entertain an application in revision even if the 
District Magistrate or the Sessions Judge has not 
been approached in the first instance, a practice 
has grown up in the Allahabad High Court under 
which the High Court does not ordinarily enter- 
tain an application in revision unless the District 
Magistrate or the Sessions Judge has been moved 
first. This rule of practice applies to applications 
filed by a third party also, Consequently neither 
an application in revision by an accused nor an 
application by a third party for the purpose of 
informing the High Court, should be entertained, 
unless there are special reasons why the aprlic- 
ant should not have gone to the District Magis- 
trate or the Sessions Judge in the first instance; 
but if a Judge on very special grounds decides 
to intervene, he cannot be said to be acting 
illegally ‘although it may be contrary to the prac- 
tice. Once the application has been admitted and 
the record called for, such an objection should not 
be entertained [p 988,cols.1 & 2.} 

[Case law discussed.] 

The mere fact that an accused in the Magistrate's 
Court refused to take part in the proceedings 
before him or stated that he had nothing to “say 
in defence should not prevent a revision” from his 
conviction from being heard as there is an obliga- 
tion on the High Court to superintend and euper- 
vise the Subordinate Criminal Courts and to see 
that orders of conviction passed by such Courts 
are not illegal and contrary to law and if the 
illegality of a conviction is brought to the notice 
of the High Court there should not be a’ refusal 
to interfere merely because the accused concerned 
is quite content with the order and does not wish 
to challenge it. [p. 983, col. 2] . 

Per Mukerji, J—Third party applications in 
revision are quite legitimate things and they shonld 
he accepted as legitimate. Emperor v. Mohan Lal 
(19), Paras Ram v. Emperor (20), Sham Lal v, 
Emperor (21), Lilawati v Emperor (22), Secretary, 
High Court Bar Association, Lahore v. Emperor 
(23) and Vidya Wati v. Emperor (24), referred to, 
Lp. 985, col. 1] 

A question of pure law which may be decided 
‘on the mateyials already on the record may be 
taken for the first time before the High Court 
although it has not been taken in any of the 
Courts below. No question of fairnegs to the trial 
Magistrate arises afti the application should be heard, 
[p. 987, col. 1] ` 

It is the duty of the High Court to seé that 
criminal law is properly administered by litself and 
Courts subordinate to it and hence the High Court 
should send for the records from the record room of t 
Magistrate and take the trouble of satisfying 
itself as to the legality of the conviction when the 
conyicted person has serfipulous objection to invoke 
the jurisdiction of the High Court. [ibid.] 


Refusal to take part in one’s own trial. is not ane 


offence, anda man cannot be punished on that 
account, on the law as if stands at present, If 
a man before the Oourt has committed. a criminal 


. 
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contempt of. it, he may be punished for that, but 
his refusal to answer questions of the Court cannot 
justify his conviction- or justify inactivity on the 
part of the High Court, where it is brought to 
its notice that the conviction is illegal. |p. 987, 
e . 2 
„cols. 1 & 2.] RT. paN 
| Criminal Revision from an order of-the 
Magistrate, First Class, of Benares dated 
_Jdanuary 7, 1933. 

Dr. K. N. Katju, Messrs, K. Verma, 9. 
K. Mukerji and Vishwa Mitra, for the 
Applicant. 
- The Assistant Government Advocate, for 
the Crown. 


Sulaiman, C. J.—This isan application 
in criminal revision by Musammat Srimati 
Shailabala Devi, filed in the interest of 
the accused, Bisheshwar Prasad Sinha, her 
son. The application came up for hearing 
before a single Judge who referred it to. 
a Bench of two Judges and the latter have 
teferred the case to a Full Bench as 
‘several important questions of law are 
involved, 

- The accused was arrested for an offence 
under s. 17 (2) of the Criminal Law Amend- 
ment Act and was prosecuted. At .the 
trial in the Magistrate’s Court he said that 
he did not want to take any part in 
the proceedings of the case, he did not 
want it to be adjourned, did not want to 
cross-examine any witnesses and that he 
had nothing to say in his defence, He 
was convicted by the Magistrate and 
sentenced to 18 months’ rigorous -imprison- 
ment and a fine of Rs. 200. 
“ The accused. had a right of appeal to 
the Sessions Court, but did not choose to 
‘avail himself of that right nor did he 
. attempt to file any application in revision 
in this court. But the present application 
in revision was filed by his mother, obviously 
in the interest of the accused, challenging 
the propriety of the conviction. The learned 
single Judge before whom the case first 
came up has referred to several cases `of 
this court and enumerated a enumber o 
. points which were raised by way of objec- 
tions by the Crown Counsel. 

The first question is Whether a third 
- party, who is a total stranger to the crim- 
inal proceedings, has any locus standi to 
filé an application in revision on behalf 
gf or in the interest of an accused; and a 
further question is whether such a person 
can be represented by Counsel. 

It isan ordinary principle. of law that 

* a person who can go‘up to a superior 
*Gourt, either in appeal or in revision, should 
bela, person, who was a party to the pro- 


` ceedings in the court below. If he is a. 
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total stranger, he has. no locus stand to 
move the higher Court. It seems.io me 
that an application filed by a third party 
should not be treated as an appligation in 
criminal reVision’ filed under s. 435 of the 
Criminal Procedure Code. An application 
of this kind is, in my opinion, not an 
application contemplated by sub-s.. 4 of 
that section. It is merely an application 
for bringing some matters to the knowledg 
of the Court. : 
_ There is no doubt that in ab least two 
cases this High Court has acted upon an 
application filed by a third party, but as 
the question was neither directly raised 
nor decided I can take it that the applicant 
was treated as if supplying information 
to the Court on which the Court may: 
act. 
A High Court can interfere in: revision 
(1) When the record has been” called 
for by itself; -1 
(2) When the case has beèn reported to 
it for orders by a subordinate court 
or : 
- (8) When the proceeding otherwise comes 
to its knowledge. Obviously there may be 
many ways in which the proceeding comes 


.to the knowledge of the court, [one being 


information supplied by a third party. 
The court is certainly entitled to receive 
suchinformation and to act upon it at its 
option. ee 

To my mind the application referred to - 
im s. 435 (4) is an application by a party 
to the proceeding e. g., the accused, the 
Crown or the complainant. But an applica- 
tion by a, stranger informing, the court of 
the proceeding in the lower Court is merely 
by way of supplying information and 
bringing the fact to ‘the knowledge 
of the court, and it is nothing more. 

If an application by a third party were ° 
contemplated by s. 435 (4), then the result 
would be that a third party's application 
filed to the District Magistrate may prevent 
another application asking for the same relief 
being made by the accused in the court 
Sessions Judge. This obviously 
cannot be the intention. It seems to me 
that this sub-section not only contemplates 
that the further application should not be 
made by the same party who has already 
made the previous application but that 
the person should be a party to the proceed- 
ings. - : 
` Of course, a third party can bring facts 
to the knowledge of the ‘court either by 
means of a letter -which would not require 
any: court-fee stamps at all, or by means 
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ofa regular application filed in court in 
‘the ordinary way. But nevertheless esuch 
an application would still remain a miscel- 
Janeouseapplication filed for the sole pur- 
pose of bringing the facts to thé knowledge 
of the court. 

As interference in a criminal revision is 
discretionary, -the High Court is not 
absolutely bound even to hear the accused 
or complainant much,less hisCounsel. But 
it has always been the invariable practice 
45. all courtsto hear them and their Counsel, 
if r8ady. When an application has been 
filed by the accused himself either personally 
or through his pleader, it is consistent-with 
the spirit of s. 439 (2) that no order shall 
be made to the prejudice of the accused 
unless he has had an opportunity of being 
heard, - 

In my opinion that practice should not 
apply to an application filed by a third 
party. There can, of course be no objec- 
tion to hearing such a third party himself, 
but as regards hearing his counsel I think 
that such a course would not always be 
appropriate and that such Counsel should 
not expect to be heard unless the Judge 
himself requires the matter to be explain- 
ed to him and when the Crown Counsel 
is not likely to be in a position to clear 
up the point. I may note here that we 
have heard Mr. Kamla Kant Varma not 
as Counsel for the applicant, but merely as 
amicus CUTIC. 

My answer to the first question, there- 
fore, is that an application filed by a third 
party, who is a total stranger to the 
proceedings and had no locus standi to 
invoke the jurisdiction of the Court is 
merely one for bringing the matter to the 
knowledge of the court; and that in such 
a proceeding, his Counsel should not expect 
to be heard, 

The second question is whether an 
application in revision should be entertain- 
ed when the person convicted has failed 
or refused to avail himself of the right 
of appeal allowed by law. Section 439 (5) 
provides that where an appeal lies and 
no appeal is brought, no proceedings by 
way of revision shall be entertained at 
the instance of the party who could have 
appealed. Thus if an accused person 
fails to avail himself of his right of appeal, 
the Legislature has prohibited his moving 
the Court in revision. It would, 
therefore, be anomalous if an application 
by the accused himself were barred but 
an application in revision by his relation, 
friend or servant would be entertainable, 
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for such a view would enable an accused 
person to evade the prohibition contained 
in the sub-section and get an application in 
revision filed through a relation, friend or 
servant. : 

In the view that I takeof the character 
of an application made by a third party, 
namely, that it is merely an information 
to the Court, there is not the same in- 
congruity. If an application in revision 
by an accused is barred an application 
in revision by every one else made at his 
instigation would be equally barred. I 
do not think that the words “at the instance 
of the party who could have appealed” 
in sub-s. 5 of s. 439 atallimply that a third 
party can make such an application at the 
instigation of such an accused. 

It was necessary to use that expression 
so that the Crown or the complainant or 
the court itself may not be debarred. But 
there would be nothing to prevent the 
court from receiving information or acquir- 
ing knowledge from any source whatsover 
and acting upon it, and this information 
or knowledge can be derived from an 
application filed before the Court by any 
one else. 

My answer to thesecond question, there- 
fore, is that an application in revision 
would not beentertainable, if the accused 
has failed to avail himself of his right 
of appeal; but that the Court can receive 
information or knowledge from a third 
party and act upon it of its own accord, 


The third question is whether an appli- 
cation in revision should be entertained by 
the High Court when the matter has not 
first been taken to the District Magistrate 
or the Sessions Judge. - 


Obviously the High Court hag full juris- 
diction to entertain any such application 
even though the District Magistrate or the 
Sessions Judge has not been approached 
The jurisdiction is 
concurrent’ and there is nothing to prevent 
the High Court from entertaining an appli- 
cation direct agd exercising its jurisdiction. 

At the same time it is quite clear that a 
practice has grown up in this court to re- 
fuse to entertain applications direct, until 
the Distzict Magistrate or the Sessions Judge 
has been approached. This practice ¿ás 
based largely on convenience, and seems 
te me to be sound.” The District Magis- 
trate or the Sessjons Judge is on the spot 
and easily accessible and the record can 
be locally called for promptly without ang 
loss of time and without the necessity of 
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sending it through the post. The proceed- 
ings are also likely to be less expensive. 
The High Court is a superior court and its 
time would not be unnecessarily spent in 
examining the record and in some cases 
even considering the evidence, when a sub- 
ordinate court has already considered the 
matter and made its report. Further, the 
High Court would have the opinion of an- 
other court before it which would be of help. 
In practice no great harm is likely to be 
suffered by the accused if he is required to 
go to the District Magistrate or the Sessions 
Judge in the first instance. When a prac- 
tice of this kind becomes well-known to 
the members of the Bar in the mofussil and 
in the High Court the accused would be 
advised to approach the subordinate court 
forthwith and not attempt to file a revision 
in the High Court direct. In many cases, 
if the District Magistrate or the Sessions 
Judge reports in favour of the accused, he 
need not be represented in the High Court, 
particularly when the illegality of the con- 
viction or the severity of the sentence is 
patent. On the other hand, if such a salu- 
tary rule of practice were not to prevail, 
there would be a temptation, and even an 
encouragement, to accused persons to come 
up straight to the High Court over the head 
of the District Magistrate or the Sessions 
Judge concerned, because the latter can 
only report to the High Court and cannot 
themselves pass an order in favour of the 
accused, Many accused persons may, 
therefore, think it more expeditious and 
much cheaper to come up straight to the 
High Court. The High Court would then 
be flooded with such applications. 

On these grounds it seems that a practice 
of a long standing has grown up under 
which the High Court does not ordinarily 
entertain an application in revision unless 
the District Magisirate or the Sessions 
Judge has been moved: first. 

_ In Queen-E'mpress v. Nilambdr Babu (1) 
Spankie, J., remarked: 
__“Resort,to this court as one of revision was premature 
and it has. been the practice, I tink, of this court 
not to interfere in revision, when the petitioner has 
neglected to avail himself of the ordinary channel of 
relief below.” 

But the learned Judge considered that 
inasmuch as the application had already 
been admitted by another Judge and the 
section admitted of his interference it wgs 
more convenient for all to dispose of the 
case. 

“ In Emperor v. Phul Kueri (2), Brodhurst, 


(1) 2 A 278. 
o A W N 1887, 105, 


SHAILABALA DEVI V. EMPEROR. ° 


14510 


J., held that a petition to the High Court 
for révision when the Sessions Judge had 
not been moved to exercise his powers, 
was premature, and he rejected it. 

In Queen-Empress v. Janki Prasad (3) 
Straight, J., remarked: — 

“Jt has been the invariable practice in reference to 
appiicutions for revision to refuse to revise orders 
here when the persons seeking revision could. have 
obtained relief from a subordinate court." 

The learned Judge wasinclined to the 
view that undervery exceptional circumse 
tances, a High Court may entertain such dn 
application, but preferred not to express 
any decisive opinion. f 

In Matai Lal v. Anant Ram (4),Brodhurst, 
J., remarked:— 

“No doubt there are several rulings to the effect that 
a High Court will not, under ordinary circumstances, 
entertain an application for revision, in cases where 
the Magistrate or the Sessions Judge has concurrent 
revisional jurisdiction with ths High Court, unless a 
prerione application shall have been made to the lower 

our 

The learned Judge further remarked that 
had the attention of the learned Judge who 
sent for the record been directed to the 
omission of the applicant he probably would 
not have called for the record and that had 
this objection been taken at an earlier stage 
of the proceedings before himself (Brodhurst, 
J.) he should have rejected the application. 
But asthe point was not raised until after 
he had heard a considerable portion of the 
arguments he felt that it would cause 
additional work, expenseto the parties and 
utlaecessary trouble to them to allow the 
objection to prevail. 

X = Emperor v. Kali Charan (5) Banerji, J., 
eld:— 


“It is not the practice of this Court, under ordinary 
circumstances, to entertainan applicationfor revision 
where another Court has concurrent jurisdiction with 
this Court, unless a previous application has been 
made to the lower Court.” - 

As no application had been made to the 
Sessions Judge in that case he declined to 


. entertain the application and dismissed it. 


In Shafagat Ullah v. Walt Ahmad Khan 
(6) Kaos, J., agreed with the observations 
made by Banerji, J., in Kali Charan’s case 
discussed above. No doubt he observed 
that he could well conceive of circumstances 
which might require that this court could 
depart from its ordinary rule. The learned 
Judge did not suggest any specific circums- 
tances, but considered that the mere fact 
that it would save unnecesSary distress to 
the applicant to hear him inthe High Court 
rather than to send him to get the relief he 

(3) A W N 1888, 132. 

(4) A W N 1890, 164. 

(5) A W N 1904, 232. A 

(8) 30 A 126; A W N 1908, 25. 
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seeks froin the Sedsiong Judge was not any 
- special circumstance at all. . 


In Emperor v, Mansoor Husain (7) Piggott, 
J., remarked:-— f f 

“Lam fully aware that there is a rile of practice 
in this Court, according to which the Court ordinari- 
ly refuses to entertain an application for revision 
where the applicant might have . gone in the first 
instance to the Sessions Judge or to the District 
Magistrate, I believethis rule to be a very reasonable 
one and one to be observed in the interests of 
justice ` 
e The learned 
owt why such a 
remarked: — 

‘Iam further of opinion that, af such a rule of 
prastice is once laid down, it ought to be enforced 
evenly and without making capricious exceptions in 
favour of particular applicants.” Me ha te 

Nevertheless the learned Judgein that 
case made an exception to the general rule 
of practice, becatise in that case there had 
been af appeal to the District Magistrate 
and he considered that the enforcement of 
the rule would encourage interference on 
the part of the Sessions Judge with orders 
passed by the District Magistrate in the 
exercise of his appellate jurisdiction, but 
when a District Magistrate even sitting as a 
Court of Appellate Jurisdiction, is a criminal 
court inferior to that ofthe Sessions Judge, 
it is not at all clear why a Sessions Judge’s 
interference is undesirable. 

In Mannu v. Emperor (8) the same learned 
Judge remarked: — 

“In admitting the application I seem to have over- 
looked, or condoned the omission of Mannu to apply in 
the firstinstance in revision either to the Sessions 
Judge orto the District Magistrate.” ie 
But as in. that case the questions raised had 
been fully argued out before him and on the 
merits he was inclined to reject the applica- 
tion, thelearned Judge proceeded to deal 
with the matter on its meritsand dismissed 
the revision. 


In Sharif Ahmad v. Kabul Singh (9) 
Mears, ©. J. and Banerji, J., after quoting 
with approval the observations of Piggott, J., 
in Mansoor Husain's case remarked:— 

“Now there is a broad understandable general rule 
which in the opinion of the learned Judge should 
apply to all cases. We are of opinion that that should 
be the practice . s.s.s.. ccc eeee oe 

The learned Chief Justice went on to lay 
down:— 

“We think that there should be one general, uniform 
rule of pract‘ce, covering all cases of revision, 
because the position of a District Magistrate or 
Sessions Judge is not that ofa mere automaton even 


(7) 50 Ind. Cas. 827; 41 A 587; 30 Cr, L J 347; 1 U 
P LR (A) 45; 17 A L J 802. 

(8) 58 Ind, Cas 153; 18 A L J487; 42 A 294; 21 Cr. 
L J 729, : 


(9) 63 Ind. Cas, 875:43 A497; 19 AL J 425; 3U 
PL R (A) 77; 22 Crld 715, b 
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rule was advisable and 
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in cases where he cannot grant the relief he is asked. 
He has power to reject and in cases which are clearly 
unsustainablea rejection by him does, no doubt, 
in some cases have the result that the matter is not, 
subsequently pursued to the High Court. He also, 
inevery case which comes up to this Court sets oft 
the circumstances and records his opinion, and we 
regard thatas a matter of importance and value to 
this Court. We! therefore, hold that as far as the 
practice of this Court is concerned, an application to 
the lower Court should be considered an essential step 
in the procedure; and that should be so where the 
District Magistrate or Sessions Judge has power to’ 
grant the relief or not, In future, therefore, failure, 
on the part ofthe applicant to submit his application 
to the lower court will operate asa bar to the applica- 
tion being entertained by this court." >` ' 5 
After having laid down the practice 
in such strong terms which would be appli- 
cable to all cases and which should be 
followed, the Bench entertained the applica- 
tion and actually set aside the conviction. 
In Narain Prasad Nigam v. Emperor (10),. 
this question arose and was not decided and. 
the application was summarily dismissed 
without the record being called for, 2 
In Nathe Singh v. Emperor (11), Kendall, 
J., following the ruling in Sharif Ahmad’s 
case (9) held that so far as the practice of 
the High Court on the criminal side is ‘con- 
cerned an application to the lower Court 
should be considered an essential step in the 
procedure. The learned Judge accordingly- 
dismissed the application at that stage. 
Similarly in Subhraj Singh v. Emperor 
(12) the same learned Judge held that a: 
previous application for revision should be: 


considered an essential step in the procedure, 


and considered that there was no support for 
the view that it was unnecessary to make an 
application to the lower Court when the: 
revision was an appellate order of the 
District Magistrate. * 

In Jadunandan Misra v. 
Dalal, J., held: 

“It has been the settled practice of this Court to’ 
refuse to hear an application for revision even after 
an ex parte admission of the application when the 
applicant has not firet applied to the District Magis.’ 
trate or to the Sessions Judge.” š z 

The learntd Judge further remarked: 

“When a settled practice has been observed jn 
thisCourt for at least 8 years it is not advisable to vary 
it though there may®not be any rula of ‘statute law on 
the subject.” ; a 3 

Apparently the attention of the learned 
Judge was not drawn to the fact that the- 

(10) 71 In@. Cas. 243; 20 AL J 909; A I R 1993 
All 85; £4 Cr L J 115; 45 A128" pA 

(LI) 102 Ind. Cas. 352; A I R 1927 All. 899: 
LRB8AG6 Cr; T Al Or R 438; 28 Gr LJ 
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(19) 101 Ind. Cas. 603,A I R 1927 All. 834; L R8 
A 36 Cr; 28 Or L J 475, À 

(13) 119 Jnd. Cas, 444A I R 29 All, 
(1929) A L J 514; 30 Or L J 
1020. 


Sheopahal (13) 


1079; Ind, Rul. (1929) Alf, 


272, ° 
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practice had existed for 4 ¥ery much longer 
period, : 

. In Mr, Girdhari Lal Agarwala v. King- 
Emperor (14) Mears, C. J., and Sen, J., enter- 
tained an application filed by a third party 
against the conviction of Pandit Moti Lal 
Nehru and Dr. Saiyid Mehmood, 
Mears,C. J., and Sen, J., entertained the 
application and interfered with the order but 
asthere is no reference to be found in the 
judgment to the previous judgment passed by 
the. learned Chief Justice sitting with 
Banerji, J., in Sharif Ahmad’s case (9). it may 


be presumed that the Government Advocate . 


did not raise any such objection. 

In Balkrishna Sharma v. King-Emperor 
(15), I remarked : 

“No doubt itis the general practice of this court 
not to entertain a revision when the applicant could 
have gone to the Subordinate Courtof the District 
Magistrate or the Sessions Judge”. 

" I also pointed out that, of course, a settled 
practice does not oust the jurisdiction of- 
the High Court. I referred to the‘ cases 
where such a practice had been laid down 
and also totwo cases where such applica- 
tions had .heen entertained and then con- 
sidered that the case before me was “dist- 
inguishable”. The case was under s: 124-A, 
Indian Penal Code, where an appeal from 
anorder passed by the District “Magistrate 
who wastrying the case, would have lain. 
direct to the High Court. It is true that 
an application in revision could legally 
have been made before the Sessions Judge, 
but as an appeal would have lain to the 
High Court a revisional application to the 
Sessions Court did not. appear tome to be 
indispensable. In view ofthe fact that the 
rule hadin some exceptional cases been de- 
parted from I considered that in that case 
the rule should not be enforced, asthe ap- 
plication ‘had already been admitted and 
_ the record -sent- for by another learned 
. Judge. i À 

In Mohammad Hashim v. Nofified Area? 
Moghalserai (16) Bajpai, J., held : 

“There can be no doubt’ that in this court there 
has growna practice that an application revision to 
the lower Courtis an essential step in the proce- 
dure and failure on the part of ihe applicant in this 

< respect operates asa bar to the application being 

entertained by this court” i . 

- (14) 129 Ind. Oas, 443; (1930) A L J 1535; A 

PR pete All, 12; 32 Cr L J 311; Ind. Rul. (1931) 
Alin) 137 Ind, Cas. 686; (1032) AL J 39; LR 13 A 
1 Or; A E.R 1932 All. 125; (1939) Or. Cas. 
. san Rul. (1932) All. 361;54 A 331; 33 Cr L 
* (16) 145° Tnd. Cas, 726; 41933) A-L J 119; L R 

14:A°46 Or} 

623; 55 A 261, 
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Thelearned Judge reférred to some of © 
the tases which have already beén dis- ` 
cussed above and then laid down that an 
order of admission made by a Jude of the 
High Court, ex parte, will not be sufficient 
to take the case out of the operation of such 
ruleof: practice. He considered that the 
salutary effect of the rule would to a great 
extent be reduced if fhe application were 
entertained merely becausethe record had 
been called for by an ex parte order. Tha 
learned Judge accordingly considered him- . 
self precluded from entertaining the appli- 
cation at that stage and dismissed it. ` 5 
In arecentcase of R. N. Basu v. King 
Emperor v. R. N. Basu (17) Revision 
Nos. 106 and 107: of 19339, decided on May 
29, 1933) Kendall, J., after pointing out: - 
“I think it must be taken still to be the invariable 
practice of the courtto refuse to entertain, applica- 


tions in revision where there are no special circums- 
tances” 


considered that there was a special cir- 
cumstance in the case before him inasmuch 
as the application had been made by an 
outsider to the proceedings. | 
It is, therefore, quite clear that there is 
a great preponderance of authority in favour 
of the existence of the practiceof not to 
entertain a revision filed in the High 
Court direct, though ‘no doubt in some cases 
the practice was departed from on special 
or exceptional grounds; and in most of 
these cases the High Court did not consider 
the objection fatal after the application had 
been admitted and the record called for, 
In my opinion when an application is pre- 
sented before an application Judge, he 
shouldin accordance with the practice of 
this court refuse to entertain it if the 
District Magistrate or the Sessions Judge 
had not been previously approached, unless - 
there are very special reasons why the 
applicant should not have gone to the 
District Magistrate or the Sessions Judge- 
in the first instance. But after the appli- 
cation has been entertained and the record 
called for, the technical objection must 
ceaseto have force. The ultimate dismis- 
salof the application on this preliminary. 
ground after thecase has been pending in 
this court fora long time may be highly: 
prejudicial to the applicant. I have no 
doubt in my mind that in view of the long 
series of rulings quoted above the existence 
of sucha practice is fully established and 
it is ovr duty to give effect to such a practice. 
Failure to observe it would cause unneces. 
sary confusion and . uncertainty in the mind 
an. 345 Ind .Oas. 736 at 738; AIR 1933 All, 612, 
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of accused persons, who would not know 
whether‘they should come direct tothe High 
Court: or first go to the District Magistrate 
or the Sessions Judge. At the game time, 
asa rule of practice cannot have ‘the force 
of law and cannot, of course, override any 
statutory-enactment, an order passed by a’ 
High Court Judge, contrary to this practice, 
cannot possibly be ijlegal, particularly if 
. the Judge considers that the case before’ 
him is of a veryexceptional nature which 
’ justifies a departure from the rule. But I 
must point out that if exceptions are con- 
tinually - added to the rule, the rule itself 
would. be nullified and ‘uncertainty in- 
troduced. : f p 
This being the practice as regards the 
applications in-revision made by accused’ 
. persons, I think that the same rule of practice | 
must apply to an application filed by a 
third -party, for he is trying to move the’ 
court for the same purpose though ‘in an 
indirect way. -Just asa strangerto the 
proceedings can bring the facts to the 
knowledge of the High Court, he can in. 
the same way bring the facts to the know- 
ledge of the District Magistrate or Sessions 
Judge. In my opinion there seems to be’ 
no good ground why he should not go to) 
the subordinate court -in the first instance. 
Indeed, it seems to me- that there are” 
greater grounds for- enforcing the rule 
against him because heis a third parby- 
and is not likely to beso well acquainted 
with the facts -of the caseasthe accused’ 
himself. Orit may be a case where. the 
bringing. of the facts to the notice of the- 
High Court would ‘result in an enhance- 
ment of the sentence and it might have 
been on account of such -fear that the. 
accused himself did not think it fit to come: 
up to this court: In my opinion the cases’ 
in which it was suggested that the fact that’ 
a third party in- filing the application is in‘ 
itself an exceptional circumstance did not- 
Jay. down the-correct law. J 
My answer to ihe third question is that, 
in observance of the-well-established prac- 
tice of this court, neither. an application 
in revision by an accused nor an applica- 
tion by a third party -for.the purpose of 
informing the High Court, should be enter- 
tained, unless there are special reason why 
the applicant should not have gone to the: 
District Magistrate or the Sessions Judge 
inthe first instance, but if a Judgeon very 
special grounds decides to - intervene, he’ 
cannot be said to the acting illegally  al-- 
though it may be cont ary toour practice. - 
Once the application has~ been - admitted 
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and the record called for, such an objec- 
tion should not be entertained. 
The remaining three questions can be. 
considered together. i b 
The learned Assislant Government Advo-, 
cate has drawn our attention to the case 
of Har Narain Prasad v. King-Emperor (18) 
in which Lindsay, J., considered that a 
person who applied to this court and was” 
allowed out on bail, but afterwards broke 
his bail, was not entitled to be heard. The 
learned Judge refused to hear his Counsel. 
in revision. In Narain Prasad Nigam v.. 
Emperor (10) Stuart, J:, observed ‘that the; 
High Court should be loath, to interfere’ 
on behalf ofa person convictedin a cri-. 
minal case if-that personié an adult and’ 
of ordinary intelligence when that person, 
himself in no way contests the propriety- 
of his conviction.-The learned Judge. 
regarded ‘a request to look into the matter’ 
on behalf of the persons who refused to 
recognise the authority of courts, as creat-. 
ing a somewhat amazing situation. sate 
It seems to me thatthe mere fact that 
an accused in the Magistrate's Court Ye- 
fused totake part in the proceedings before. 
him or stated that he had nothing to say. 
in defence should not ~ prevent a revision. 
from’ his conviction’ from being’ heard. 
There is an obligation on the High Court to 
Superintendent and supervise thé “Subordi-” . 
nate Criminal Courts and to see that orders: 
of conviction passed by such -~ courts are, . 
not illegal and contrary to law. If the ` 
illegality of a conviction is brought to our; 
notice, there should not be a refusal on- 
our part to interfere merely because the’ 
accused concerned is quite content with the - 
order and does not wish to challenge it or be-. 
cause he had no objection to his being. 
prosecuted and convicted. In this view I` 
can see no unfairnessto the Magistrate’ 
merely because certain new grounds are 
urged in revision which were not placed 
before him. «It is the duty of every Magist-— 
rate to see for himself that he proceeds’ 
according to law and that his order is not 
illegal. He is fot exonerated from this 
liability merely because the accused ‘is’ 
silent. There is no additional duty in this‘ 
respect cast upon the accused at all. It, 
also seems to me that although we havee 
a discretion not to interfere, a refusal to. 
intervene on the mere ground that the 
accused had some sort of a scrupulous’ 
objection to invoke *the jurisdiction of the’ ° 
Magistrate’s Court or, of this courte would ° 
(18) 71 Ind, Cas. 689; ALR 1923 All, 327; 45 A 329; . 
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bé morein the nature of vindictiveness than 
administration of justice. However will- 
ing an accused may beto submit to the 
“sentence and however reluctant he may be 
#0 move thiscourt, I would have no hesita- 
tion in setting aside his conviction if I 
were satisfied that the conviction was il- 
legal. I do not thinkthat my acting in 
such away would in any sense be derogatory 
to the dignity of the High Court. Indeed, 
1 consider that it would be upholding its 
dignity and maintaining the high tradi- 
tions of this court, if in spite of the accuséd’s 
refractoriness I were to interfere, Even 
where an accused has been guilty of a 
contempt of court, I would punish him 
separately for such contempt but would 
not on that account uphold an illegal con- 
viction of his. I would accordingly answer 
the last three questions by saying that 
these create no serious obstacles in the way 
of the High Court's interference. 

Thelast question in this revision is whe- 
ther the All India Congress Committee of 
which the accused was an accountant, as 
distinct from its Working Committee, had 
also been declared to be an illegal body 
by any Government notification. There is 
no evidence on the record to show this. 
Onthe other hand, the Assistant Govern- 
ment Advocate has conceded before us 
that the All India Congress Committee had 
- notin factbeen declared to be an illegal 
body up to the time of the accused’s 
arrest. . 

As a learned Judge of this court enter- 
tained the application and acting upon the 
knowledge derived therefrom, called for the 
record, and even admitted the accused to 
bail, itis too late for the Crown Counsel 
now to object that the applicant should have 
first gone to the District Magistrate or the 
Sessions Judge. This High Court has 

already decided to actin the exercise of 
its revisional jurisdiction, and however 
much I may think that the, fact that å 
third party was applying was in itself not 
any exceptional circumstance to take the 
case out cf the rule, I must hold: that we 
should not nowrefuse to interfere when we 
are satisfied that the conviction is illegal. ` 

T would accordingly in the exercise of 
my revisional powers under s. 439, Crimi- 
tial Procedure Code, set aside the convic- 
tion and the sentence and acquit 
cused, He would not then surrender to shis 

. bail. . 
“Mukerji, J—One Bisheshwar Prasad 


"Sinha his been convitted under s. 17 (2) 
of the Criminal Law Amendment Act and- 
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has been sentenced to 18 months’ impri- 
songent and payment of a fine of 
Rs. 200. He didnot take any part in the 
proceedings before the Magistrate who con- 
victed and Sentenced him. He did not file 
any appeal. His mother has come forward 
with this petition before the High Court 
alleging that the conviction is wholly illegal _ 
and that this court should “seb the same 
aside. Ni | 

A learned Judge of this court admitted . 
the petition and directed that the convictet 
person should be let out on bail, and ac- 
cordingly Bisheshwar Prasad ‘is out of 
jail. , 

The Rule issued by the learned Judge, 
who admitted the petition came for hearing 
before another learned Judge, and on behalf- 
of the Crown several preliminary points 
were urged as beingin bar tothe hearing 
and granting ofthe petition. The matters 
raised for the consideration of the court, 
being important, the case has been laid 
before a Full Bench. 

I will take the points urged serially. 
The first point is whether the High Court 


‘should entertain this petition, having been . 


made by a party who isanoutsider to the 
proceedings sought to be revised, having 
special regard to the fact that Bisheshwar 
Prasad was a ‘Congress man' and refused 
to take part in the proceedings before the 
Magistrate, 

Point No. I—This point involves 
a consideration of several matters of 
utmost importance. It is really com- 
posed of two portions: . the first is 
whether a person who isnot a party to 
the criminal proceedings may file an ap- 
plication in order to move the court to take 
action under s. 439 of the Criminal Proced- 
ure Code. If we reads. 439 carefully, we 
shall find that the law speaks of the powers . 
of the High Court and of those powers alone. - 
These powers are to be exercised by it, 
whenever it thinks fit to do so. The High. 
Court need not consider a petition 
simply because it is made by a party to. 
the proceedings. The powers given may 
be exercised whenever the facts calling for 
the exercise ofthem are brought to the 
notice of the court, it matters little bow 
the facts are brought to its notice and 
who brings them to its notice, with one 
exception and it is this. Where an appeal 
lies and the party applying for revision. 
could have appeaied and has failed to ap- 
peal, the court is told not to move at the 
instance of that party. The language of 
this exception is wide and it cannot be. 
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.atgued with any force that -becawse the 
convicted person has notappeuled and as 
the coprt would not move at his instance, 
it should not move at the Instance of a 
third party and for his benefit. It is ‘hot 
carrect to say that sub-s. (5) which. contains 
. the rule was devised to punish the convict- 
.ed person, who does not appeal. This inter- 
pretation wouldimply that the Legislature 
_ was revengeful. The sub-s. (5) would ap- 
eply tothe Crown as well. Suppose there is 
dn sacquittal by a Magistrate, in a case in 
which the offence was triable only by the 
Court of Session. The Crown can appeal 
against the acquittal, and 
not file an appeal. Subs..(5) of s. 439 
would debar the'Crown from moving the 
High Court to consider the acquittal on its 
revisional side and to order a retrial. But 
ifthe Matter be brought to the notice of the 
High Court, it would dismiss the application 
ofthe Crown but would, at least it may, take 
up the matter of its own accord and direct 
a retrial, after setting aside the acquittal. 
It would be clear’ from the illustration given 
above that the rule isnot basedon an idea 
of revenge cr punishment. The object of 
the rule istoinduce the party who could 
appeal toavail himself of the larger-re- 
medy. 

The Crown is the protector of its subjects 
and, therefore, would see that no innocent 
person, being its subject, shall suffer and 
that no subject shall suffer a larger sentence 
than is just and proper. This duty and pri- 
vilege of the Crown is entrusted to the High 
Court and thisisthe reason for conferring 
onit the large powers, both under the 
Government of India Act, s. 107 and 8. 439, 
Criminal Procedure Code. 

In this particular case before us, the Crown 
Counsel has admitted that the conviction is 
illegal. It would then be the duty of the 
court tointerfere, it being immaterial—it 
being absolutely immaterial—for the pur- 
pose who gives the information on which the 
court is to act. 

It has been said that the High Court 
should nol encourage these third party ap- 
plications. This ideais basedon a miscon- 
ception of the duties of the High Court. 
The High Court is not intended for general 
administration of the country and cannot 
be guided by mattersof policy.. Let there 
be no ‘illégal convictions and no too severe 
punishments and the High Court will not 
interfere. ` The High Court’s duty jit is to 
see that the Criminal Law is properly ad- 
ministered. Itdoesnot make the law, nor 
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> bs 


takes the law as it stands for the time. 


“being, and’administers it and sees that courts 


under its subordination administer the law 
properly. The Legislature has not so far 


_ declared that illegal convictions shall stand 


unless the convicted persons themselves 
move for the setting aside of the conviction. 
If that be so, no question of encouraging or 


discouraging these ‘third party applications’ 


cin arise. Let the High Court stay its hand 


_and say that it will not interfere, and lower 


Courts will cease to fear the whole- 
some superintendence of the High Court. 
Nobody will argue that illegal convictions 
tend to good administration of the country, 
or that unless too severe sentences are in- 
flicted administration will be impossible. 
Evenif this were so, it would be for the 
Legislature and Legislature alone for alter- 
ing the law, and the High Court 
will, with equal impartiality, administer the 
law, whatever it may be. 

For the reasons given above I am of opin- 
ion that the ‘third party applications’ are 
quite legitimate things and they have been 
accepted as legitimate in several other 
High Courts,-such as the Lahore High Court, 
Chief Court of Oudh: See Emperor v. Mohan 
Lal (19), Paras Ram v. Emperor (20), Sham 
Lal v. Emperor (21), Lilawati v. Emperor 


` (22), Secretay, High Court Bar Association, 


Lahore v. Emperor (23) and Vidya Wati v. 
Emperor (24). 

The next question is whether the fact that 
the convicted person took no interest or part 
in his trial should be a good ground for 
our non-interference. I would without hesi- 
tation answer the question with a ‘No’. 
The High Court will interfere only on the 
evidence as it stands unless a good case 
is made out for further inquiry, either for 
the benefit of the prosecution or for ‘the 
benefit of the accused person. If the con- 
viction on the face of the record cannot 
Stand, it willnot do to say that it should 
standsimply because the accused person 


(19) 198 Iad. Oas. 221; A I R 1930 Oudh 497; 


70 WN 095, 38 Or LJ 104; (1930) - Or. Oas 


1161. 

(20) 131:Ind. Cas. 353; AI R 1931 Lah 145; 32 
P L R71; 32 Or L J 700; Ind Rul. (19311 Lah, 449; 
(1931) Or, Cas. 257. g ` 

(21) 131 Ind Oas. 375; A IR 1931 Lah. 97; 31 P 
L R 930; 12 Lah LI 312; 32 Or L J .732; Ind. Rule 
(193i) Lah, 471; (1931) Or. Oas 161. 

(22).136 Ind Cas 717; AT R 1932 Lah. 364; (1932) 
Or. Sas 482; 33 Cr L J 339. ; 

(23) 139 Ind Cas. 693;*A IR,1932 Lah 559; Ind. 
Rul. (1932) Lah..6u6, (193 ) Cr Cas. 713; 33 Or LA, 
831; 33 P L-R 911. . 


“NAJA Ind. Cas, 33; A I R 1932 Lah 613:(1972) 


Or. Oas. 919; Ind, Rul; (1933) Lah. 5l; 3t Or L J 


‘does it dictate the policy. of the law. It 87; 31P L R32, 
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- ressman,’ if itbe permissible 


bel : 


did not take part in the proceedings. 
-Taking no part in one’s prosecution has not 
yet been made an offence. for which a man 
is tobe punished, on a charge other than 
‘not taking part in the proceedings.’ Whe- 
ther the convicted person is a Congress man 
or whether he isa Communist ora Jew is a 
question which does not legitimately arise 
before a Court of Justice. The only relevant 
question is, ‘has he committed the offence’? 
Ifhe has, he may be the most ‘Anti-Cong- 
to coin such 
an expression, yet he will be punished. 

I hold that the considerations mentioned 
in the first question do not arise and the 
High Court will interfere if a proper case 
be made out. 

Point No. 2~ Thenext point is that the 
convicted person has not appealed and we 
should or not intervene. 

We are precluded to intervene at the 
instance of ihe convicted man himself — 
s. 439 (5), Criminal Procedure Code. But 


` there is no bar to the High Court acting on 
‘its own 


information or when the informa- 
tion is supplied by a person other than the 
accused person. Nobody, even the con- 
victed person -has the right to have the 
question of his. conviction laken up on 
the revisional jurisdiction of the court. 
Under s. 439 his application standson the 
same footing as the application of a third 
party. Iam of opinion that there is no 
ar. 

Point No. 8.—The third point is concluded 
by authorities in this court. Numerous 
cases havelaiddown thatin the first in- 
stance a party applying in revision should 
approach either the District Magistrate 
or the Sessions Judge, before he comes 
to the High Court.- The rule is one of pra- 
ctice and is based on sheer convenience 
to all, especially to the High Court. If 
the applicant went to one of the courts 
below, many cases where dhere are no 
merits, would be never brought before this 
court. Where a court below reports a case 
for the orders of the High Court, the High 
Court's work will be easier, Hence it has 
been said that ordinarily, the High Court 
would not entertain an application in 1e- 


e vision unless the applicant has approached 


one of the two subordinate revisional courts. 
This rule wouldapply as much toa person 
who is a party tothe proceedings sought to 
_be revised as to a ‘person who was no 
party,, asin this case. But in exceptional’ 
-cases {he High Court may entertain an 
application made direct to it, 
Where one of the Judges, in exercise 
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of hisrevisional power hes admitted an 
application and has sent forthe record it is 
not open to, another Judge of tBe same 
High Court to dismiss the application on 
the ground that the application should 
never havebeen admitted. The simple 
reason is that all the Judges have equal 
power and in these. matters one Judge 
does not sit in appeal against the judg- 
ment of another Judge. In a civil case for 
example, whena Judgehas ordered notice 
to issue to the respondent, no Judge would 
say that the notice shouldnot go and the 


` appeal should be summarily dismissed. 


The proper procedure, consistently with 
the practice mentioned, will be this. I 
mention it forthe guidance of the mem- 


bers of the bar and the litigants in 
general. i .. i 
When an application in revision is 


brought before the petition Judge, the 
applicant would be asked whether he 
had been to either the District Magistrate 
or to the Sessions Judge. Ifhe says ‘no’ 
andifhe does not give any satisfactory 
explanation as to why he should not go to 
either of the courts mentioned, the applica- 
tion would be rejected then and there. 
Ths would be no bar io the applicant 
going before the District Magistrate or the 
Sessions Judge and making an application 
there; nor. will this order of the High 
Court be abar tothe applicant's coming 
up again, ifthe District Magistrate or the 
Sessions Judge's order hes failed to give 
him satisfaction: ao 
If, however, the Judge taking the pelti- 
tion onsamespecial ground stated in the 
pelition, or disclosed by the applicant or 
his Counsel decides tio exercise the 
revisional power of the High Court, ihe peti- 
tion will be admitted and notice will issue 
tothe Crown or the plaintiff or to both 
and the case would be heard, on the merits, 
before the same Judge or any other Judge. 
It would not be open to the Judge, who 
hears , the application onthe merits, to 
reject the application on the ground that 
the applicant did not go before the Dis- 
trict Magistrate or the Sessions Judge. 
Some question has been raised as to 
whether athird party, who makes an ap- 
plication tothe court on its revisional 
Side and thereby brings some information 
to the court witha view to its acting upon 
it, should be heard by Counsel. No hard 
and fast rule can be laid down on the 
point. Ifthe Judge hearing the application 
thinks that'it would be more convenient for 
him tohear the Counsel than to examing 


. 195 


_ the..record aloné òr with the ai of a 


Government Counsel, he would be at liberty 
tohea the applicant's Counsel. Nobody 
has a right ım a _ révision ease 
to be heard by Counsel whether he be an 
accused person himself ora third party or 
whether it be the Crown itself, 
Allstand on the same footing — see s. 440 of 
the Criminal Pro¢edure Code. It follows 
that athird party, whois bringing upsome 
facts for the information of the court, can- 
‘not insist on his Counsel being heard. 
Indeed, he canno: even expe3t that his 
Counsel would be heard. i 

Point No. 4:—Point No. 4is whether it is 
fair to Lhe trial Magistrate to interfere with 
his decision on grounds that could be but 
were never brought tohis notice during the 
course of the trial. No question of fairness 
to vh@ trial Court arises at all. It has 


been held by their Lordships of the Privy - 


Council that 8 question of pure law which 
may be decided on the materials already 
on the record may be taken for the first 
time even in the Privy Council, although 
it has not beentaken in any of the courts 
in India. Higher Couris exist to correct the 
errors of the lower Courts, and Judges, 
whether they be of higher Courts or lower 
Courts, must be above the idea of their 
prestige suffering by the reversal of thair 
judgments. Courts and officers of the 
courts exist for the people and it is not the 
case that the people exist for the courts 
and the officers. My answer to the question 
is that no question of fairness arises, and, 
therefore, the application should be heard. 
Point No. 6.—The fifth point 
whether this court should send for 
the records from the record “room of 
tha Magistrate and take the trouble of 
satisfying itself as to the legality of the 
conviction when the convicted person has 
scrupulous objections to invoke the juris- 
diction of this court. I have already an- 
swared this question, in answering question 
No. 1, and my answer is that it isthe duty 


-of the High Court tosee that Criminal Law 


is properly administered by itself and 
courts subordinate to it. 

Point No. 6:—Point No. 6 is whether the re- 
visional jurisdiction of the court may be exer- 
cised when the convicted person is in con 
tempt and refused to answer questions put 
by the trial Magistrate.I have already stated 
that refusal to take part in one’s own trial 
ig not an offence, and a man cannot be 
punished on that account, on the law as 
it stands at present. Ifa man before the 


court has committed a criminal contempt 
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of it, hemay be punished for that, buthis- 
refusalto answer questions of the court can- 
not justify hig conviction or justify in- 
activity on the part of the High Oourt, 
where itis brought to its notice that the 
conviction is illegal. As I have said, it is 
the special anxiety of His Majesty and 
his Government that no innocent person 
shall suffer, or that no subject shall suffer 
more than his guilt justifies. Any order 
that goes beyond this, any order which 
amounts to an illegal conviction or any 
order that amounts toa too severe sentence 
may beset aside by the High Court and 
will be set aside by it. when the matter is 
brought before it. 

For the foregoing reasons, I agree with 
my Lord the Chief Justice that, the appli- 
cation should be accepted, the coaviction 
and the sentenze should be set aside and 
Bisheswar Prasad Sinha should be acquit- 
ted. He being on bail, should not be 
called on to surrender. 

King, J.—I concur in the order proposed 
and in the main conclusions arrived at 
by my learned brothers but think it ad- 
visable to state my own views briefly. 

Question No. 1.—The chief question is 
whether this court should exercise its re- 
visional jurisdiction at the instance of a 
person who is a total stranger to the pro- 
ceedings. My opinion is that this court 
can doso and should do so if it considers 
that the exercise of its revisional powers 
is called for. If a person has been 
illegally convicted, it is open to any one, 
even to a total stranger to the proceedings 
to move the High Court to set aside the 
illegal conviction in the exercise of its 
revisional powers. If the stranger moves 
the court by a formal written request 
presented tothe court, then his request is 
an application for criminal revision. The 
court can take action onit just as it cau 
tipon a simjlar application presented by 
the convict or his Counsel. Under s. 439 
the High Court can take action suo motu 
without any formal application * or request 
of any kind made by any one. The court 
can also take action in the case of any 
proceeding “which otherwise came to its 
knowledge’. If a proceeding comes toits 
knowledgs by means of an application® 
presented by a stranger, the court can 
undoubtedly act under s. 439, and in my 
opinion should so actif good cause is shown. 
If gool cause is shown for interference . 
with a proceeding, itis immaterial who 
brings the proceeding to the notice of the 
court, l 


ëg 
- =. The mere fact that the convict is a Con- 
-gress man who took no part in the pro- 
-ẹedings before the Magigtrate is, in my 
‘opinion, not a valid reason for refusing 
to exercise revisional powers if their exercise 
is called for on the merits of the case. 
The court has discretion to take action 
under s. 439 but its discretion should be 
exercised judicially. It is impossible to 
lay down any general rule whether a court 
should, or should not, take action under s. 
439. Each case must be considered and 
decided on its merits, i 


A subsidiary question arises whether a 
stranger who applies tothe High Court in 
revision should be heard either personally 
or by Counsel. It is quite clear that he 
has no right to be heard either personally or 
by Counsel (s. 440), He cannot bein a better 
position, in this respect, than the convict 
himself. Ithink no general rule can be 
laid down. It isa question for the court 
to decide asit thinks fit. It is a general 
rule of practice in this court to hear an 
-accused person or his Counsel in court 
if he . expresses his desire to be heard. 
The same practice would not necessarily 
-apply to a mere stranger. I agree with 
the Hon'ble Chief Justice that a stranger 
should not expect to be heard by Counsel. 

Question No. 2.—When a convict has 
failed or refused to appeal then no pro- 
ceedings by way of revision can be enter- 
tained at his instance: 3. 439 (5). This 
rule oflaw doesnot bar revisional pro- 
ceedings at the instance of a stranger. 
It seems anomalous that the convict 
cannot move the courtthimself, but astran- 
ger can do so for his benefit. The convict 
is thus able todo indirectly whathe can- 
not do directly. Of course if it could 
‘be proved that the stranger acted under 
the orders, ‘or at the instigation, of the 
convict then the bar would operate, but it 
would ‘rarely be possible to prove such 
orders or instigation. I think that ap- 
plications by strangers on Behalf of convicts 
who could not apply personally or by Coun- 
sel, amount toan evasion of the inten- 
tion of the Legislature. Ifit is gn evasion, 
then it be would easy for the Legislature to 
stop it by amending the language of s. 439 
(5). Asthelaw nowstands I think revisional 
proceedings at the instance ofa stranger 
are not barred althongh they would be 
barred, atthe instance ofthe convict him- 
self. I think the court should be reluctant 
tointerfere when the convict has not 
. appealed, but should not refuseto interfere 
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when the conviction is clearly shown. to be. 
illegal, : 

Question No. 3.—In view of the long 
settled practice of this court .I would 
answer this question in the negative. I 
regard our rule of practice as salutary 
and reasonable, and its observance as @. 
matter of great importance. The appli- 
cation to this court should not be enter- 
tained unless some valid reason is shown 
for not applying to the District Magistrate 
or Sessions Judge in the first instance. 
The mere fact that the application is by 
a stranger is nota valid reason. In my 
opinion astranger can apply to the Dis- 
trict Magistrate or Sessions Judge to take 
action under s. 435 just as well as he 
can apply to the High Court to take 
action under s. 439, 

The question then arises whetRer the 
application to this court should be rejected, 
on the ground that the applicant has 
failed to approach the District Magistrate 
or the Sessions Judge in the first instance, 
evenafter it has been admitted by an 
ex parte order passed by a Judge of this 
court. Ithink the answer should be in 
the negative. It may be presumed that lhe 
Judge who admitted the application was 
aware ofthe rule of practice but decided 
that special grounds had been shown for 
making an exception to the general rule. For 
this reason the question of enforcing the 
general rule of practice should not be re- 
considered after the application has been 
admitted. 

In the present case the application hes 


“not merely been adinitted and the record 


summoned. The accused has also been 
released on bail. The case has been partly 
argued beforea single Judge and fully 
argued beforea larger Bench. The Assis- 
tant Government Advocate has further ad- 
mitted that the “All India Congress 
Committee” has not been declared an un- 
lawful association. On the charge framed 
the accused was therefore, not guilty. In 
these circumstancesI thihk it would be 
unreasonable to refuse to exercise our 
revisionable jurisdiction. 

- Question No. 4.—No question of fairness to 
the Magistrate arises. No blame whatever, 
attaches to him. The accused has only 
himself to thank for his conviction, because 
he failed to point out the distinction 
between the “Working Committee” and 
“All India Congress Committee”, 
The only matter for regret is that public 
funds have unnecessarily been spent 
on keeping the accused in Jail, and that 
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the time of this court has been wasted in 


hearing this application. : 

Question No. 5.—It isnot clear that the 
accused denies the jurisdiction of this 
court. The mere fact that the accused 
did nothimself apply to this court is no 
valid ground for refusing to set aside an 

‘erroneous conviction. Having failed to 

appeal, the accused. could not successfully 
apply to this court himself. 

Question No. 6.-The accused did not 
*adopt any contemptuous or insulting 
attitude towards the Magistrate. He merely 
stated that he did not wish to  cross- 
examine orto takeany part inthe pro- 
ceedings and that he wished the case to be 
decided promptly. This is no valid ground- 
for refusing to set aside an illegal convic- 
tion, but I think it would bea ground for 
refusipg tointerfere unless the illegality 
were admitted or perfectly clear upon the 
face of the record. 

By the Court.— We set aside the convic- 


tion of the accused and acquit him. 
Hə need not surrender to the bail. 
N. „Application set aside. 


ee 


MADRAS HIGH COURT. 
FULL BENCH. 
Original Petition No, 145 of 1932. 
January 4, 1933. 
BEASLEY, C. J., CORNISH AND 
BARDSWELL, JJ. 

A. C. T. NACHIAPPA CHETTIAR or 
ALAG APURI, KARAIKUDI CIRCLE, 
RAMNAD DISTRICT—Assrsszz— 
PETITIONER 


VETSUS 
Tar COMMISSIONER or INCOME-TAX,į 
MADRAS — RESPONDENT. 

Income Tax Act (XI of 1922), s 60—Dissolution of 
firm —Assessment of pariners—Government of India 
Notification dated October 12, 1929, effect of—Liability 
of partners to be assessed to super-tax —Notification, 
whether ultra vires. 

Under s. 60 of the Income Tax Act, the Government 
of India can by notification deal with income-tax and 
super-tax but if does not follow that it cannot exempt, 
reduce in rate,or otherwise modify income-tax alone 
or super tax alone. 

The Government of India Notification, Finance 
Department (Central Revenues) No 21, dated October 
12, 1944, which exempts the assessee from payment of 
income-tax in respect of his share of the profits-of a 
firm which has discontinued its business if tax had 
at any time been charged on such business.under the 
Income Tax Act of 1918 orif an assessment had been 


`~ madeon the firm in respect of such profits under 


s 25 (1) of the Income Tax Actl 1922, does notfextend 
to super-tax and the profits so exempted from income- 
taz can be included for ascertaining whether the 
income is sufficient to make it assessable to super- 
tax. 


"the two partners 
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Case stated by the Commissioner of 
Income Tax, Madras, was as follows: — 

In accordance with the High Court's 
order I have the honour to refer the folloy- 
ing case for the decision of the Hon'ble 
the Judges of the High Court under s. 66 
(3) of the Indian Income Tax Act (XI of 
1922) (hereinafter referred to as the Act). 

The petitioner is the manager of a Hindu 
undivided family carrying- on banking 
business at Alagapuri in the 
Ramnad District and at Minhla and 
Sitkwin-in Burma. During the year 1928- 
1929 the petitioner was a partner with P. 
L.S. M. Muthukaruppan Chettiar, Karai- 
kudi, in two firms ‘O. T. A. M. Minhla’ and 
‘C.T. A. 5. M. Sitkwin’. On December 
12, 1928, these partnerships were dissolved 
and the petitioner and the other partner 
started separate businesses’ of their own in 
these two places. 

During the assessment of the petitioner 
for the year 1929 1930 (previous year Tamil 
year Vibhava, April 13, 1928,.to April 12, 
1929,) the petitioner represented to the 
Income Tax Officer, Karaikudi, I Circle (the 
Assessing Officer) that there had been a 
discontinuance of the two partnership 
businesses in Burma within the meaning 
of s. 25(3) of the Act and that the firms 
were claiming relief under this section 
before the Income tax authorities in Burma. 
Pending receipt of information from the 
Burma Income tax authorities the Income 
Tax Officer, Karaikudi, assessed the peti- 
tioner on July 31, 1929, on the profits of 
his own businesses at Alagapuri, Minhla 
and Sitkwin leaving out of account his 
share in the two partnership businesses at 
Minhla and Sitkwin in Burma. The Income 
‘Tax Officer, Tharrawaddy, Burma(who was 
the assessing Officer in the case of the two 
Burma partnerships and the other partner 
of these firms, P. L. 8. Muthukaruppan 
Chettiar) held subsequently that each of 
who started separate 
businesses of their own on the dissolution 
of the old partnerships had succeeded to 
a part of the®old . partnership businesses 
and in this view assessed the other partner 
for the year 1929-1930 on his share of the 
-profits ofthe dissolved firms as well as on 
his income from other sources. On receipt 
of this information in April 1930, the 
Income Tax Officer, Karaikudi, I Circle, 
‘stirted proceedings under s 34o0f the Act, to 
‘assess the petitioneron his share of the profits 
of the Burma partnerships, which gmounted 
to Rs. 89,318. The fncome Tax Officer in. 
cluded this amountin the additional assess 
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-ment made upon -the petitioner on 

. July 10, 1931, and. levied both income and 
super-tax, In the meanwhile the Com- 
missioner of Income Tax, Burma, on a revi- 
sion petition preferred by fhe other partner 
P. L. S. M. Muthukaruppan Chettiar against 
his assessment in Burma, conceded that 
the partnership businesses in Minhla and 
Sitkwin had been discontinued and that 
the partners had not succeeded to any part 
of the business of the two firms. Informa- 
tion was received of this by the Income 
Tax Officer, Karaikudi, on July 27, 1931. 
The petitioner appealed against the 
additional assessment on July 29, 1931, and 
contended that in view of the decision of 
the Commissioner of Income Tax, Burma, it 
should be cancelled. The Assistant Com- 
missioner cancelled the petitioner’s assess- 
ment to income-tax but upheld the assess- 
ment to super-tax. This decision was 
based on the notification of the Government 
of India, Finance Department (Central 
Revenue) No. 21, dated October 12, 1929, 
which exempts from “income-tax” a partner's 
share of the profits of a discontinued 
business. Copies of the notification of the 
Government of India and the Assistant 
Commissioner’s order are filed, marked 
Exs. A and B respectively. 

The petitioner applied to me unders. 33 
for cancellation of his assessment to super- 
tax but I declined to interfere. He then 
filed an application before me under s. 66 
(2) of the Act, and required me to state 
acase and refer certain questions 
for the decision of the High Court. 
I declined to do so on the ground 
that no question of law arose on the facts 
of the case, A copy ofmy order is filed, 
marked Ex. C. ` 

The petitioner thereupon moved the High 
Court under s. 66 (3) of the Act and in its 
order, dated August 30, 1932, the High 
Court has directed me to state a case and 


refer the following question:— ° 


Question, Whether upon the facts of this case the 
agsessee is liable td be assessedfto super-tax upon the 
iacome exempted by Government of India Notifica- 
tion, Finance Department.(Cen®tral Revenues) No. 
21, dated October 12, 1929. 

Underss, 3 and 4 (1) tax is payable by 
an assessee in respect of all his income, 
profits or gains as described or Gomprised 
fs. 6 of the Act. That the petitioner 
derived Rs. 89,318 as his share of profits 
from the two partnerships in Burma during 

. the year of account in question is not denied. 
Nor is it the petitioner’s case that the firms 
_in.Burrfia were assessed fo tax on.these 
- profits so as to bring the provisions of s, 14 


NAOHIAPPA OHETTIAR v. COMMISSIONER OF INCOME-TAX, MADRAS, 


14510 


(2).(b) or the proviso to s. 55 into operation. 
Henceethe petitioner's 
of the two firms would be liable both to 
income-tax and super tax inhis hands but 
fox the Notiffcation of the Government of 
India mentioned above. This Notification 
exempts an assessee from the income tax 


payable by him in respect of his share of . 


the profits of the firm which was discontinu- 
ed its business. It specifically provides that 
such share of the profits shall be includ- 
ed in computing his total income, and it is 
upon the total income that super-tax is 
chargeable. The petitioner's contention 1s 
that the word “Income-tax” in this notifica- 
tion includes “super-tax”. But there are 
no grounds for assuming that the word 
means more than itsays. On the contrary 
where the Government of India intend that 
an exemption under s. 60 should cover 
both income-tax and super-tax the laitguage 
that they have employed is different. vz., 
that the classes of income in question shall 
be exempt from the tax payable under the 
Act. Examples of this are the Notification 
of the Government of India No. 878-F., 
Separate Revenue Income tax, dated March 
21, 1922,and Finance Department (Central 
Revenue) R. Dis. No. 291-1. T. of 1925, 
dated August 25, 1925. Copies of these 
notifications are filed, marked Ex. D. The 
fact that the firms are entitled under s. 29 
(3) of the Act to exemption both from 
income-tex and super-tax on their income, 


share of the profits , 


profits or gains of the period between the end. 


of the previous year and the dateof discon- 
tinuance does not imply that the partners also 
are exempt from income-tax and super- 
tax in respect of their shares of such 
profits. ; 

One other argument advanced by the 
petitioner is that the notification in ques- 
tion would be ultra vires of the Govern- 
ment of India, if the word ‘income-tax’ 
occurring therein were taken to mean only 
“income-tax” and not also “super-tax.” 
The reférence is apparently to s. 58, the 
effect of which is that “income-tax’ when 
used in the Act includes super-tax save 
in certain specified places; and tos. 60 
(1), which empowers the Governor-General 
in Council to “make an exemption. . . . 
3 . in respect ofincome-iax.” Reading 
these provisions together it is clear that 
‘income-tax” ins. 60 (1) means “income- 
tax and/or super-tax”, but I do not think 
it follows that the Governor General in 
Council is not empowered to make an ex- 
emption in regard to income-tax alone, 

For the reasons given above, I am of 
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the opinion that the question should be 
answered in the affirmative. 5 

Mr. R. Kesava Atyangar, for the As- 
sessee, ° ‘ 
- Mr. M. Patnajali Sastri, for the Com- 
missioner of Income-tax. 

- Beasley, C. J.—The petitioner is the 


"manager of a Hindu undivided family ` 


‘carrying on banking business at 
Alagapuri in the Ramnad District and at 
Minhla and Sitkwin in Burma. Up to 
December 1928, he had been a partner with 
P. L. S. M. Muthukaruppan Chettiar, 
Karaikudi, in afirm known asO. T. A.M. 
Minhla, and in another firm known as “0, 
T. A. S. M.Sitkwin’ but in December 1928, 
these two partnerships were dissolved and 
the petitioner and his former part- 
ner started independent concerns of 
their qwnin both those places. A question 
arose as to whether the partners were 
successors in respect of these concerns to 
the businesses formerly carried on at these 
places by the before-mentioned partnerships. 
After an appeal, the Commissioner of 
Income Tax, Burma, held that no succession 
had taken place. In the. meantime the 
Income Tax Officer, Karaikudi, had made 
an additional assessment on the petitioner 
under s. 84 including in his assessment 
his share of the profits of the firms on the 
footing that a succession had taken place 
and he levied both income-tax and super- 
tax. On appealto the Assistant Commis- 
sioner, in view of the decision of the Commis- 
sioner of Income-tax, Burma, the petitioner's 
assessment toincome-tax, was cancelled but 
Nis assessment to super-tax was upheld.On an 
application under s. 33 to the Commissioner 
of Income-tax, Madras, for cancellation of 
the assessment to super-tax, the Commis- 
sioner of Income-tax declined- to cancel the 
assessment. 

The petitioner’s claim that the assess- 
ment tosuper-tax must be cancelled is 
based upon Government of India Notifica- 
tion, Finance Department (Central Revenues) 
No. 21, dated October 12, 1929, which itis 
contended. exempts the assessee not only 
from liability to pay income-tax in respect 
of the profits and gains, the subject of this 
reference, but also super-tax thereon. 

The question for our consideration is: 

“Whether upon th: facts of this cise the assesses 
is liable to be assessed to super-tax upon the income 
exempted by Government of India Notification, 
Finance Department (Central Revenues) No. 21 dated 
October 12, 1929" 

. The Government of India 
referred toreads as follows :-— 
*“In exercise of the powers conferred by s. 6} of 


Notification 
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the Indian Income Tax Act, 1922, (Xf of 1922) the 
Governor-General in Council is pleased to direct that 
no income-tax shall be payable by an assesses in 
respactof such part of the profits or gains of a firmi 
which has discontinued its business, profession ®r 
vocation as is proportioaate to his share in the firm at 
the time of such discontinuance if tax has at any 
time been charged on such business,profession or voca- 
tion under the Indian Income Tax Act, 1918, (VII of 
1918) or if an assessment has been made on the 
firm in respect of such profitsor gains under sub- 
s.(1) of s. 250f the Indian Income Tax Act, 1922 (XI 
of 1922). f 

Provided that such part of the profits or gains 
shall be included in computing the total income of the 
assessee, 

It is contended on behalf of the assessee 
that the words ‘income-tax’in the notifica- 
tion comprise income-tax and super-tax, that 
s. 60 refers to ‘income-tax’ and that even 
if the Government of India intended to 
apply the notification only to income-tax 
to the exclusion of super-tax it would be 
ultra vires because s. 58 of the Indian 
Income Tax Act which excepts certain 
sections of the Act from application to the 
charge, assessment, collection and recovery 
of super-tax does not except s. 60. It is 
further contended that throughout the Act 
the word “income-tax” means both income- 
tax and super-tax. With regard to the 
contention that by reasonof s. 58 of the 
Act the Government of India in issuing a 
notification unders. 60 have no power to 
exclude super-tax, in my opinion, there is 
no real substance in that contention. It is 
quite true that unders. 60 the Government 
of India can by notification, deal with 
income-tax and super-tax but it does not 
necessarily follow that the Government of 
India cannot exempt, reduce in rate or 
otherwise modify income-tax alone or super- 
tax ‘alone. What has to'be considered 
here is what really was intended by the 
notification. Taking the words “income- 
tax” by themselves without any ccnsidera- 
tion of the reasohs which make such a 
notification necessary, I agree with the 
assessee’s contention that ordinarily the 
words “income-tax” should be taken to 
include super-tax as well. But Mr. Patanjali 
Sastri on behalf $f the IncomeT’ax Commis- 
sioner argues that underthe Indian Income 
Tax Act of 1918 the basis of assessment 
was the ingome of the year of assessment 
and that since ofcourse it could not be, 
really known until the end of the year 
what that income was gz provisional assess- 
mest was made and adjustment was made 


. 


later when the actual income was known ' 


and then a final assessment wag made. e 
In 1922 the basts was altered and assess- 
ment made on the income ofthe previoug 
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year but bys. 68. of the Act which is now 
no longer in cperation the old basis of 
assessment was kept alive for one year. 
This resulted in a doukle assessment. 
When the adjustment system was abandoned 
on the passingof the Act of 1922, it was 
agreed that one final adjustment should be 
made in ‘the year 1922-23 and both a final 
assessment and adjustment under the old 
system (retained, as before-mentioned, for 
one year under s. 68: and an assessment 
under the new system were made on the 
income of the year. 1921-22. This resulted 
in the assessment which had been ayear 
behind (so far .as.\final assessments were 
concerned) being brought up abreast of the 
income again. Since that is the position, 
it is clear that provision had to be made 
as regards the assessment of business, pro- 
fession or vocation on which tax was at 
any time charged under the provisions of 
the Income Tax Act of 1918 and which were 
< or might be discontinued. These are provid- 
ed forins. 25 (3). Super-tax has always 
been in a different position because,. ever 
since it was imposed in 1917-18, it has al- 
ways been assessed on the previous year's 
income and so was always a year behind- 
hand and not abreast of income. The 
effect therefore of s. 25 (3) isthat in the case 
of income-tax, the business, profession or 
vocation which is discontinued has been 
assessed for the numberof years of its 
existence. If-ib has beenin existence for 
ten years, it has been assessed in respect of 
the income of- those ten years. But with 
regard to super-tax, as it hasalways been a 
year behind-hand, it has only been assessed 
on nine years’ income. Hence itis that a 
distinction is drawn by the income-tax 
authorities between the two taxes and the 
argument addressed to us that the notifica- 
tion does not cover both. -What then is 
the necessity for the notification? Section 
25 (3). leaves in an unsatisfactory position, 
an assessee whois a member ofean undivide 
ed Hindu family in respect of the Profits 
and gains which he receivesas such mem- 
ber of any firm which have Been assessed to 
income-tax as are proportionate to his share 
in tae firm. It is pointed out that not- 
withstanding 8.25 (3), 8, 14 (2) ab) might 
still render such profits and gains liable 
fo mcome-tax since s. 14 (2) (b) deals with 
the profits and- gains, of a firm which have 
been assessed to income-tax and- sincs it 
- might have been contended by the income- 
tax authorities that as the firmis free 
from, assessment by ‘reason of s, 95 (3) and 
the assessee will on that account not be 


# . 


` KARAM GHAND V AMAR NATH MOHSAN. 


14516 


able to bring himself within the provision 
of s. 14 (2) (b), the notification was’ “made 
necessary in order to protect such an asses- 
see. This explanation in my opinién isthe 
correct one and it is clear that it is intend- 
ed by the notification to put the assessee 
in the same position as regards exemption 
as that occupied by the assessee in s. 25 
(3) and in my view neither as assessee 
in s. 25 (3) nor the assessee here is entitled 
to claim that the notification extends to, 
super-tax as well as income-lax. I am 
further confirmed in this opinion by the 
provisoto the notification which reads as 
follows :— . 
“Provided that such part of the profits or gains 


sha!l be included in computing the total income of 
the assessee,” 


` It is conceded here by the assessee 
that the profitsand gains are included for 
the purpose of arriving at the appr®priate 
rate of income-tax. I cannot see why the 
proviso is limited merely to that purpose. 
I think it follows that it is also for the 
purpose of ascertaining whether the income 
is sufficient to make it chargeable to super- 
tax. I would, therefore, for the reasons I 
have given, answer the question referred 
tous inthe affirmative. The assessee must 
pay Rs. 250, costs of the Commissioner of 
Income Tax. 

Cornish, J.—I agree. 

‘ Bardswell, J.- Lagree. 
TA. Answered accordingly. 


Serenan aman 


LAHORE HIGH COURT. 
Second Civil Appeal No. 989 of 1932. 
December 15, 1932. 
BEIDE, J. 
Babu KARAM CHAND ~DEFENDANT— 
APPELLANT 


j TETSUS ` 
AMAR NATH MOHSAN — PLAINTIFF — 
RESPONDENT. 

Landlord and tenant—Denial of title—Notice to 
quit —Finding as to forfeiture on account of denial 
of title—Interference in second appeal—Civil Proce- 
dure Code (Act V of 1908), s. 100. i 

A finding on the question whether there was 
forfeiture of the tenancy by reason of the defendant's 
denial of the landlord's title is a finding of iactand- 
cannot be interfered within second appeal. 

If there was any denialof title prior to the in- 
stitution of the suit, no notize would be necessary. 

Af one cannot have any reasonable grievance on 
the ground of lack of notice, the court may refuse to 
interfere in second appeal merely on the technical 
ground of want of notice. 

- Second Civil Appeal from the decree of the 
Senior Subordinate Judge, Amritsar, dated 


May 26, 1932, reversing that of the Subor- 
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dinate Judge, Fourth Class, Amritsar, dated 
Decentber3, 1931. e 

Mr. Ram Lal Anand II, for the Appellant. 

Mr. Jui Gopal Sethi, for the Respondent. 

Judgment. —This appeal arises out of 
a suit instituted by one Amar Nath against 
his nephew Karam Chand for the eject- 
“ment of the latter from his house. 

The plaintiff alleged that the defendant 
was his tenant and had executed a lease 
jn his favour on September 23, 1918, fora 
period of five months. It was provided in 
the lease that after the expiry of five 
months, if the plaintiff wanted to eject the 


defendant, a month’s notice would be neces-’ 


sary. The defendant apparently continued 
to occupy the house thereafter for a long 
time and the present suit for ejectment 
was instituted on October 8, 1930. The 
two isgues framed in the case were.: — 
P Is defendant the tenant of the plaint- 
iff? ; 

2. Cannot the suit lie without notice to 
the defendant ? 

The trial Court found that the defendant 
was a tenant ofthe plaintiff but dismissed 
the suiton the ground that the necessary 
notice had not been given. 

The plaintiff appealed tothe District 
Judge who held that the tenancy had been 
forfeited by thedefendant’s denial of the 
landlord’s title and that no notice was 
necessary. He held further, on the autho- 
rity of Sunder Singh v. Ram Saran (1) that 
the tenancy being for a fixed period no 
notice was necessary after the lapse of 
that period. The appeal was accordingly 
soerbied and the plaintiff's suit was decre- 
ed, 

From this decision .the 
preferred a second appeal. 
ported as Sunder Singh v. Ram Saran . (1), 
on which the learned District Judge has re- 
lied, appears to be clearly distinguishable, 
but I am of opinion that his finding on 
the question whether there was forfeiture 
of the tenancy by reason of the defendant's 
denial of the landlord’s titleis a finding 
of fact and cannot be interfered with. It 
is trne that the defendant did-not make a 
definite statement that he had denied the 
landlord's title at any particular time þe- 
fore the suit but the defendant deposed. 
that he had beenliving as owner in the 
house without payment of rent for a large 
number of years and, considering this 
statement along with the circumstances of 


decendant has 


the case, the learned District Judge seems _ 


(1) 142 Ind, Cas. 754; 33 P LR323; A IR 1933 
Lah. 61; Ind, Rul, (1933) Lah. 269; 14 Lah, 137, 
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to have drawn the inference (which is an 
inference as to fact) that therewas a de- 
nial of the landlord’s title prior to the 
institution of thesuit. It is not disputed 
that if there was any such denial prior to 
the institution of the suit, no notice would 
be necessary. Inmy opinion, the finding 
of the learned District Judge on the point, 
whether itis right or wrong, is not open to 
interference in second appeal. 

Imay further add that there seems to- 
be no substance in this appeal on merits. 
The appellant was at the most entitled to 
a month's notice. The present suit out of 
which this appeal has arisen has been 
pending for over two years. In these cir- 
cumstances the appellant cannot have any 
reasonable grievance on the ground of lack 
of notice. In asimilar case this court re-. 
fused to interfere in second appeal merely 
on the technical ground of want of notice, 
cf. Kaka v, Ram Saran (2). 

I dismiss the appeal with costs. 

Ned. Appeal dismissed. 

(2) A I R 1926 Lah. 129, 
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MADRAS HIGH COURT. 
Civil Revision Petition No. 409 


0 ; 
October 25, 1932. 
PAKENHAM WALSH, J. 
SAPHAR SITAPATI RAO— PLAINTIFF 
— PETITIONER 


Versus 
CHITTALURISITABAYAMMA— 
DEFENDANT RESPONDENT. i 
Civil Procedure Code (Act V of 1908), 0. XLI;rr. § 
and 6, O' XLVJI, r. L—Error of law, whether ground 
for review—Necessity of putting. an end to litigation 
—Scope of 0. XL1, r. 6. A 
The court has jurisdiction to decide a point of 
Jaw wrongly as weil as rightly and a review cannot 
bé granted merely because the judgment or order 
proceedson an incorrect exposition of the law, 
Where the facts ave such that even if the Judge 
had taken a correct view ofthe law one cannot say 


that his order would ‘not still have been the same 


there is no error of law at all and the order cannot 
be reviewed on this ground , Chhajju Ram v. Neki 
(1), Murari kao v. Balavanth Dikshit (2) aud Debt 
Sahai-Gulzari Mal jv Basheshar Lal;Bansi Dhar (3), 
referred to. Pee 

It is necessary in the interests of litigants that 
there should be a term put to questioning orders of 
the court and improperly getting reviews of orders 
which are l@gally correct; otherwise, there can be no 
finality in such orders. á 

The scope of O XuI,r 6 is different from that of 


O XLI,r 5, Civil Procedure Code. 


Civil Revision Petition under s. 115 of Act 
V of 1908 and-s. 107° of the Government of’ 
India Act, praying the High Court to revise 
the order of the’ Court of the Subordinate 
Judge of. Rajahmundry, dated December 
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21, 1931 andmadein E. A. No. 865 of 1931 in 
O. S. No. 34 of 1927. 

“Mr. R. Ramamurti for Mr. K. Umamahes- 
woram, for the Petitioner. ° 

Mr. V. Govindarajachari, for the Respon- 
dent. 

Judgment.—In this case we may omit 
from consideration all the proceedings con- 
nected with stay of execution under O. XLI, 
r. 5, Civil Procedure Code. The High 
Court granted stay of execution on the 
defendant depositing Rs. 1,300. She failed 
to dosoin time. When the defendant did 
deposit it, plaintiff attached it as money due 
under the decree and the whole of the 
subsequent proceedings show that it was 
treated, asindeed it was bound to be, as 
. money paid in execution of the decree. 
The defendant asked the Subordinate Judge 
in E. A. No. 726/31 to take security for this 
sum of Rs. 1,300 before handing it over to 


the plaintiff. The order begins: — 

“This is a petition asking the court to take 
security from the respondent for Fs, 1,310 deposited 
in court in. part satisfaction of the decree amount." 


It is clear therefore that this was an 
application under O. XLI, r.6, andit was 
entirely discretionary on the part of the 
. court to grant or refuse it. The reason 
alleged for taking security was that the 
plaintiff was a pauper. The learned Sub- 
ordinate Judge unfortunately seems not to 
have grasped the distinction between 
proceedings in stay of execution under O. 
XLI,r.5 and proceedings when the decree 
was being actually executed. After referr- 
ing to several of the stay proceedings which 
were really irrelevan’, he stated: 

“I doubt very much whether under these circums- 
tances, this court has jurisdiction to order security 
being taken from the respondent. Hence I dismiss 


the petition.” 

This was on November 6, 1931. For 
some reason or other the amount does not 
appear to have been paid out. No proof 
has been adduced of the allegation that there 
was a revision petition against this order to 
the High Court and that it was dismissed, 
although this was mentioned jnthe counter- 
affidavit put in against tHe next petition. It 
is very unlikely that had there been sucha 
revision petition disposed of by the High 
Court and shown tothe courtit wduld not 
have been mentioned by the learned 
Subordinate Judge in the order now appeal- 
ed against. The number of the Civil 
Revision Petition is not qyoted and there is 
nomeans of verifyingit. I must take it 
then that ib has not been proved that the 
Subordinate Judge’s order of November 6, 
1931 dismissing the petition to take security 


A . 


SAPHAR BITAPATI RAO v. OHITÎALURI SITABAYAMMA. 


14510 


has been carried further or objected by way. 
of revision: or that any order in revision has 
been passed on it. On November 27, 1931, 


. the defendant again put in an application 


under O. XLI, r. 6, Civil Procedure Code, 
again asking that security should be taken 
for Rs. 1,300 from the plaintiff as he wasa 
pauper. No further reasons are given than 
what were stated in thes previous petition. 
The application is not called one for review 
but it is obviously such in substance. Ine 
the counter to this it was objected thatethe 

matter was res judicata owing tothe previous 

o-der. The learned Subordinate Judge has 

dealt somewhat obscurely with the maiter of 

res judicata in para. 2. He first points out 

that the present application is made under 
O. XLI,r.6, and that the scope of that 

section is quite different from that of O. 

XLI, r. 5, with reference to stay of exetution, 

In this of course he is perfectly correct. 

Then he goes on to say: 

“No doubt on a previous petition I entertained 
the opinion that when oncethe High Court passed 
the order which had theultimate effect of dismissing 
the stay petition, this court had no jurisdiction to 
entertain an application for further stay (vide the 
order of this court dated November 6, 1931), 
Whatever might be said as regards the jurisdiction 
of ths court to entertain a petition for stay of 
execution of the decree on account of the High Court 
having alreidy passed orders on such an application 
there can be no doubt, | think, as regards this court 
having jurisdiction under O. XLI, r. 6 to demand 
security from the decree-holder, in case it is found 
that he is not solvent enought to refund the money. 
I therefore disallow the contention raised by the 
counter-petitioner on this point and [ allow the peti- 
tion ” 

He does not really discuss ihe question of 
res judicata here or his power for granting a 
review of his previousorder under O. XLVII, 
r.l. Hedoes not even say that he thinks 
he made a mistake in the law in his previous 
order. Against this order the present 
revision petition is filed. With regard to 
O. XLVII, r. 1 the leading decision now is 
the Privy Council’s case in Chhajju Ram v. 
Neki (1) where it was held that any other 
sufficient reason must be a reason sufficient 
on grounds at least analogous to those 
specified immediately previously. There is 
no question that a court has jurisdiction to 
decide a point of law wrongly as well as 
rightly and a review cannot be granted 
merely because the judgment or arder 
proceeds on an incorrect exposition of the 
law. Two subsequent decisions have been 
quoted and I do not want to say much about 

(1) 72 Ind. Cas 566; 3 Lah 127; 30 M L T 295; 260 
W- N 697;41P LR 1922; 3 PLT 435; AT R1922 P O 
112;16 LW 37; 17 P W R1922; 43 M L J 332; 24 
Bom. L R 1238; 4 U P L R(P O} 99; 36 OL J 459; 
49 TA 144 (P O), 
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thefn here as [shall be considering them in 
another case. They are Murari Rego v. 
Balavanth Dikshit, (2) and Debi Sakai- 
Gulzari Mal v. Basheshar Lal Bansi Dhar 
(3). But these two cases are easily disting- 
uishable from the present. In both of them 
had the correct view of the law been taken 
the court could not have passed the order 
which it did. That is notthe case here 
‘The most that can bersaid here is that on 
account of the mistaken view which he took 
of the law, namely, that he had no jurisdic- 
tión, the learned Subordinate Judge did not, 
in passing his order on November 6, 
1931, apply his mind tothe question whether 
‘he would or would not demand security. 
Even had he taken a correct view of the 
law one cannot say that his order would not 
still have been the same. There is there- 
foreno error of law at all in the order which 
he pass@d; it is merely that the reason which 
he gives for passing it is owing to his 
erroneous interpretation of the law. He 
might have passed the same order on a 
correct interpretation. That being so, it 
appears tome to be clear that there is no 
error of law on the face of the order what- 
soever. There isno new fact adduced and 
there is no other fresh reason in the sense 
laid down in Chhajju Ram v. Neki (1). It 
has been contended that this after all is not 
really an order in execution and that this 
court should not interfere ina matter of this 
sort, unless substantial injustice is done. 
But I think it is necessary in the interests 
of litigants that there should bea term put 
to questioning orders of the court and 
improperly getting reviews of orders which 
arelegally correct; otherwise, there can be 
no finality insuch‘orders. I must therefore 
allow this petition with costs and set aside 
the order of the lower Court in E. A. No. 865 
of 1931 and restore his orderin E, A. No. 726 
of 1931. 


A. Petition allowed. 


(2) 76 Ind. Oas. 342; 46 M 955; 45 M L J 309; 18 L 
W 363; (1923) M W N 761; AIR 1924 Mad. 98 

(3) 112 Ind Cas, 540; 10 Lah 184; A IR 1928 Lah. 
9159, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civil Revision Case No. 505 of 1932. 
July 20, 1933. 
SULAIMAN, O. J. MUKERJI AND Kine, JJ. ° 
Sheikh MUHAMMAD HANIF AND OTHERS 
—JUDGMENT-DEBTORS—-APPLICANTS . 
versus 
Sheikh ALI RAZA—DeEcREE-HOLDER 


— OPPOSITE Parry. 

Civil Procedure Code (Act V of 19087, ss 141, 151, 
0. IX, O0. XLVII, r. 1—Application for execution— 
Objertion—Dismissal of application ex parte—Satis- 
faction of decree reported to court which passed the 
decree—Application to set aside ex parte order— 
Inherent power of court to entertain application— 
O. IX, if applies to execution proceedings, : 

A decree passed by the Cawnpore Court was trans- 
ferred to the Allahabad Court for execution. An 
application for execution was filed and the judgment- 
debtors objected, pleading thatthe decree had been 
adjusted out of cvurt under a private arrangement. 
Ultimately the court heard the objection and allowed 
iber parte The execution case was then struck off 
and a certificate was sent to the Cawnpore Court 
stating that the decree had been fully satisfied. Sub- 
sequently the decree-holder made an application 
under ss. 141, 151 and O. XLVII, r. 1, Civil Proce- 
dure Code, before the Court of Allahabad for the 
setting aside of the ex parle order, on the ground 
that he had been prevented by sufficient cause from 
not appealing on the date of healing The court 
came to the conclusion that sufficient cause had Leen 
shown, and set aside the previous ex parte order : 

Held, that although O. IX could not be made ap- 
plicable to proceedings in execution with the aid of 
8 ltt, the Allahabad Court had inherent jurisdiction 
to set aside its own previous ex parte order if it 
were satisfied that it was necessary in the ends of 
justice: Thakur Prasad v. Fakir Uliat 1), Ganesh 
Prasad v. Khagelu Ram (2), Ram Chander v Tej 
Singh (3) and Yudhishter Lal v, Fateh Singh (4), 
referred to 


Civil Revision against the order of the 
Subordinate Judge, Allahabad, dated June 
18, 1932, 


Messrs Shiva Prasad Sinha, Zafar Mehdi 
and Hyder Mehdi, for the Applicants. 

Mr. L. Zutshi, for the Opposite Party, 
_ Judgment.—This case has been referred 
jo a Full Bench because it raises a sub- 
stantial question of law requiring an 
authoritative pronouncement. 


In 1928, a degree for a fairly large sum 
of money was passéd in favour of the 
respondent, Ali Raza, against Muhammad 
Hanif and others, judgment-debtors, by 
the Subordinate Judge of Cawnpore. This 
decree was later on transferred to the 
Allahabad Court for execution. An applica- 
tion for execution wat made at Allahabad 


in January, 1929 to which the judgment- , 


debtors in September, 1929, objected, plead- 


ing that the degree had been adjusted aut * 


of court under a private arrangement, 


© . 


. 
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More than one date had to be fixed for 
the hearing of the application. On the 
last date, namely, May 31, 1930, the 
decree-holder was absent and his Pleader 
made a sbatemeft that he has no instruc- 
tions to go on with the case. The court 
heard the objection and allowed it ex parte. 
It appears that the execution case was 
then struck off and a ceitificate was sent 
to the Cawnpore «Court stating that the 
decree had been fully satisfied and that 
the case had been disposed of. This 
certificate was not received at Cawnpore 
till June 28, 1930. On June 25, 
1930, the decree-holder made an applica- 
tion before the Court of Allahabad for the 
setting aside of the ex parte order, on the 
ground that he had been prevented by 
sufficient cause from not appearing on the 
date of hearing. The application professed 
to have been made under s. 141, s. 151 
and O. XLVII, r. 1, Civil Procedure Code. 
After issuing notice and hearing objection 
of the judgment-debtors, the court entertain- 
ed the application and having come to 
the conclusion that sufficient cause had 
been shown, set aside the previous ex parte 
order allowing the objection and dis- 
missing the execution applicdtion, and the 
case, has, therefore, been re-opened and is 
still pending. 

The judgment-debtors have come up in 
revision to this court and contend that the 
Allahabad Court after having sent the 
certificate of satisfaction to the Cawnpore 
Court, had ceased to have any jurisdic- 
tion over the case, and, therefore, the order 
passed by it setting aside its previous 
ex parte order was ultra vires. It is 
further urged that the order setting aside 
the previous order was not a proper order 
on its merits. 

We cannot go into the question of the 
propriety of the order in revision. The 
sole question which arises for consideration 
before us is whether the Allahabad Court” 
had jurisdiction to bet aside its previous 
order. ` 

No doubt’ O. IX, ywoul@ not in terms 
apply to an application for execution 
proceedings. In view of the pronounce- 
ment of their Lordships of the Privy 
Council in the case of Thakur Prasad v. 
Pakir-ullah (1), s. 141, Civii Procedure 
Code, does not apply to execution pro- 
ceedings, and, therefore, O.: IX cannot*be 

- made applicable to such proceedings with 
dhe aid of s. 141. 

(f) 17 A 108; 22 TA 44; 5 Ñ LJ 3;6 Sar, 526 

(P. ©.). 
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But there is no doubt that the Allahabad 
Cours had inherent jurisdiction to set 
aside its own previous ex parte order if 
it were satisfied that it was necessary .1n 
the ends of justice. This view has been 
expressed ina number of cases in this cour‘. 
We may refer to the case of Ganesh Prasad 
v. Bhagelu Ram (2), where it was pointed. 
out that although the application for 
restoration of the previous application dis- 
missed for default does not fall under’ 
O. IX by virtue of the provisions of s. 1419 
such an application is entertainable under 
the inherent jurisdiction which the court 
possesses and which is preserved bys. 151, 
Civil Procedure Code. Similary, in Ram 
Chander v.Tej Singh (3), it was held that 
where an application to set aside an ex parte 
decree is dismissed for default, an applica- 
tion for the restoration of such applica- 
tion can be made and, although O. IK 
does not apply to such an application for 
restoration, the case falls under the inherent 
jurisdiction of the court. In Yudhishter 
Lal v. Fateh Singh (4), although it was not 
considered necessary to decide whether 
s. 141, Civil Procedure Code applied to an 
application for restoration of the previous 
application, it was clearly held that s 151 
could be safely applied and that the 
court had jurisdiction to entertain such an 
application. 4 

The learned ‘dvocate for the applicant 
contends that as soon as the executing 
Court his reported to_the court which 
passed the decree that the decree has been 
it becomes funetus officio and 
ceases to have any jurisdiction whatsoever to 
entertain any application in connection with 
the previous proceeding. Hehasreliedon a 
number of cases which broadly lay down 
that the jurisdiction of the court to execute 
the decree ceases on the decree being 
satished and such satisfaction being report- 
ed to the court which passed the decree, 
These decisions adopt the language used 
by a Bench of this court. in Abda ‘egam 
v. Muzaffar Hussain (5), which was to 


the following effect :— ‘ h 
“In our opinion, the court to which a decree is 
sent for execution{ retains its jurisdiction to execute 
the decree until the execution has been withdrawn 
from it or until it has fully exezuted the decree 
and has certified that fact to the court which sent 
the decree, or has executed it so far as that court 


(2) 89 Ind, Cas. 350: 23 A Us 817; L R6 A 412 Oiv; 
47 A +73: A TR 1995 All, 173. 

(3) 120 Ind. Cas. 559; A I R 1929 All, 906; Ind. 
Rul. (1939) All 79. 

Ne Tnd. Cas. 851; (1929) ALJ 1079; A TR 1929 
All. 721; Ind. Rul. (1929) All. 1091; 51 A 901, 

(5) 20'A 199; A W N (1897) 218. 
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has been able to execute it within its jurisdiction 
and has certified that fact to the court which sènt 
the decree, or until it has failed to’ execute the 
decree ami has certified that fact to the court which 
sent the decree.” $ 

It will, however, be noted that the rule 
laid down in that - case related to the 
.question of the jurisdiction of the execu- 
tion Court to execute the decree further 
and not any question to entertain an 
application for review of judgment or for 
wectification of any mistake that may have 
beer inadvertantly committed. Indeed, in 
that case 
execution had been struck off by the execu- 
ting Court on the ground that it did not 
comply with the requirements of the law, 
not having supplied all the necessary 
particulars, and although a certificate had 
been sent to the court which had sent 
the de@ree for execution that the case had 
been struck off the ‘file, it was held by 
the learned Judges that the executing 
Court could entertain a fresh application 
for execution which was in proper form 
and which fulfilled the requirements of 
the law. The learned Judges relied on 
the Calcutta Bench case in J. G Bagram 
v. J. P. Wise (6), as showing “that the 
court to which a decree is sent has, even 
after striking off an application for 
execution, as here, still jurisdiction in the 
matter of the execution.” A Division 
Bench of the Calcutta High’ Court in 
Manorath Das v. Ambika Kant Bose (7), 
has naturally followed its own Full Bench 
ruling as well’ as the ruling of the 
Allahabad High Court in Abda Begam’'s 
case (5), < 

The case decided by a Division Bench 
of the Oudh Chief Court in Jilat v. Abdul 
Rahman (8), is somewhat similar to the 
case before us. There, there were several 
judgment-debtors whose properties were 
attached and sold by the execution Court 
to which the decree had been transferre i: 
After the case has been struck off on full 
satisfaction, some of the judgment-debtors 
discovered that although the claim had 
been dismissed against them, their property 
had been put up for sale, Instead of 
applying to the court under s. 47 they 
filed regular suits for declaration of their 
title. The Oudh Chief Court came to the 
conclusion that their proper remedy was 
to apply under’ s. 47, Civil Procedure Code, 
and that it was the execution Court to 


(6)1 BR LR $1 (F BY 2 

(7) 1 Ind, Oas. 57; 130 WN 532. , 

(£) 115 Ind. Cas, 444; A T R1929 Oudh. 76;5 OW N 
1053; 4 Luck 209, 
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which the decree had been transferred for 
execution which was a proper court for 
entertaining such an application. The 
learned Judges accordingly sent the case 
to that court with direction to treat the 
plaint as if it were an application under 
s. 47, Civil Procedure Code. Agreeing 
with the decision of a single Judge of 
this court reported as Shiam Lal v. Koerpal 
(9), they distinguished it on the ground, 
that although the execution Court may 
have ceased to have jurisdiction for the 
purpose of issuing a fresh process for 
execution it has not ceased to have 
jurisdictioa to décide an objection lodged 
before it in respect of anything done in 
the course of the execution proceedings 
taken by it. i 

It seems to us that'the case before us 
stands on a stronger footing. The decree- 
holder applied invokinginherent jurisdic- 
tion of the court to set aside an ex parte 
order to meet the ends of justice. The 
proper court to. entertain such an applica- 
tion was obviously the very court which 
had passed the order which was sought 
‘to be set aside. The inherent jurisdic- 
tion vested in that court and not in the 
Cawnpore Court which could not properly 
consider the propriety of ‘the previous 
order. If a question arose for a review 
of judgment or for setting aside an ex parte 
order, that jurisdiction could be properly 
exercised by the court which passed the 
‘previous order. This is not a case'of a 
further execution of the decree which 
cannot be ordered after sthe satisfaction 
had been recorded and certificate sent to 
the original court, but a question as to 
whether a previous -proceeding should or 
should not be re-opened. We think that 
there can be no doubt that the Allahabad 
Court had not ceased to have jurisdiction 
to entertain an application for the setting 
easide of “its previous order made in the 
exercise of its own inherent jurisdic- 
tion. ji 

The revision, 
with costs. 

N. Revision dismissed, ` 


(9) 85 Ind, Oas, 390; A IR 1925 All, 179, 2 ALJ 
1089; LR A 23 Civ 
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_ , MADRAS HIGH COURT. ~ 
Original Side Appeal No. 52 of 1932. 
April 26, 1933. 

s Beasuery, C. J., AND BARDSWELL, J. 
Tus NATIONAL INSURANCE Co. Lin., 
oF CALCUTTA APPELLANT 
VETSUS 
SEETHAMMAL— RESPONDENT. 
| Contract— Offer and acceptance—Policy of insurance 
effected through locai agent at Madras of Company 
having its Head Office at Calcutta—Place of contraci— 
Policy money, whether payable to assured's widow or 
Oficial Trustee—Married Women's Property Act (IV 
of 1882), s. 6- Contract Act (IX of 1878}, 88. $ 

ANG y 

An Insurance Company had its Head Office at 
Oalcutta. A policy of insurance was effected in 1919 
through the local agent at Madras of the Insurance 
Company. The proposal was given to the agent in 
Madras, it was forwarded by him to Calcutta and the 
acceptance of the proposal was communicated to the 
assured in Madras by the Madras agent. In aclaim 
by the assured's widow: 

Held, (i) that as the agent had no authority to 
accept proposals, the contract of insurance was effect- 
ed in Calcutta and not in Madras ; 

(ii) the widow was therefore entitled to get the in- 
surance money on taking out letters of administra- 
tion and the money could not be paid tothe Official 
Trustee of Madras orthe Official Trustee of Bengal, 
Olarke v, Knowles (|) and Kamisetti Subbiah v. 
Katha Venkataswamt (2 , referred to 

Appeal against the judgment and 
order of Mr. Justice Stone, dated May 
5, 1932, and made in the“ exercise of the 
Ordinary Original Civil Jurisdiction of 
the High Court in Original Petition No. 59 
. of 1932. 


Mr. K. Venkataraghavachari, for the Ap- 
pellant. 
` Mr. T. R. Vijayaraghvachariar, for the 
Respondent. ; 


Beasley, C. J.—This is an appeal from 
a judgment of Stone, J. He held that an 
insurance policy effected with the Na- 
tional Insurance Co., Ltd., which has its 
head office at 7, Church Lane, Calcutta, 
on July 7, 1919 for Rs. 1,500 was effected, 
in Madras. He has, however,* stated no 
reasons in his judgħment for so holding. 
The point, to be considered by us here 
is, where was this policy” of insurance 
effected? Ifit was effected in Madras, then 
a trust has been created in favour of the 
assured’s wife and the policy money has 
A be paid to the Official Trusiee of 
adras; and that is by reason of s.6 of 
the Married Women’s» Property Act. If, on 
the other hand, the policy was effected in 
“ Calcutta, it having been effected in 1919, 
dhat iso say, before 1923, there is no 
trust and letters of administration will 
have to be taken out by the widow of the 
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assyred for she purpose of obtaining the 
policy money. 

It is contended for the appellant that 
this policy* was effected in Calcutta. A 
copy of the insurance policy has been put 
in and it is therein stated that 

“the assured has caused to be delivered at thp 
Head Office of the company a ferm of proposal and 
declaration signed by him and dated May 2', 1919, 
which he has agreed shall be the basis of the 
contract of assurance between him and the 
Company.” e 

It is of course conceded on both sides that 
this policy of insurance was put through 
by means of the local agent in Madras of 
the insurance company and this proposal 
was accepted by the Insurance Company 
by its directors in Calcutta. It is con- 
tended on behalf of the appellants that 
the contract between the assured and the 
company was made in Calcutta, that being 
the place where the proposal as it is des- 
cribed in the insurance policy was in fact 
received by the company and the place 
where it was decided to accept the proposal 
and the place from which the acceptance 
was sent from by means of the post to 
Madras. It is argued that, the proposal 
being received in Calcutta and being there 
accepted, the contract was made in Cal- 
cutta. Two cases have been referred to, 
one an English decision and another a 
decision of this High Court. The former 
is Clarke v. Knowles (1), a decision of 
the Divisional Court in England in respect 
of a matter arising in the County Court. 
It wasthere held that where a contract is 
made by offer and acceptance sent through 
the post between parties residing in diffe- 
rent County Court Districts the posting of 
the offer is not part of the cause of action 
within the meaning of s. 74, of the Coun:y 
Courts Act, 1888. When the.judgment is 
examined, it is clear that it was held that 
an offer made through the post is not 
made in the place where the offer is meade 
but is madein the place where the offer 
is received. So that, applying that case, 
the offer here was made not in Madras but 
in Calcutta. The other case is Kamisettt 
Subbiah v. Katha Venkataswami (2) where 
it was held that under the Indian Contract 
Act where the proposal and acceptance 
are made by letters, the contract is made 
at the time when and -at the place where 
the letter of acceptance is posted. The 
letter of acceptance in thiscase was posted 
in Calcutta. It is argued, however, on 


agi’ 099 1K B128; 87 L IK B 189; 118 L T 
(2) 27 M 355, 
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‘behalf of the respondent that. the e inter- 
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vention of the Madras Local agent makes 
all theedifference and that the cases to 
which reference has been made are of no 
application here because those cases deal 
withthe cases of parties who were directly 
corresponding with one another from 
different places whereas in this case the 
offer, i. e., the proposal was given to the 
agent in Madras and by him sent to Cal- 
Gutta and the acceptance of the offer by 
the* Company in Calcutta was communicat- 
ed by the Madras agent tothe assured in 
Madras. It is boldly argued that the 
agent in Madras is the company, That 
of course is far too sweeping a contention. 
The agent in Madrasis the agent merely 
for getting business for the insurance 
company and carrying out the instructions 
of the Insurance Company as regards 
the medical examination and details of 
that description and alsoin some cases he 
is the man who is authorised by the com- 
pany to receive the premia in respect of 
policies of insurance and to give the 
company’s receipts. But itis obvious and 
there is no dispute about the matter that 
the agent in Madras is not authorised to 
accept proposals. That he has no authority 
to do so. Itisonly the company, its Head 
Office by means of its directors, that has 
the authority to accept or reject proposals 
made by persons seeking to effect insurances, 
For the purpose of the proposal and the 
acceptance in my opinion, the agent was- 
merely a Post Office. It was his duty upon 
receiving the proposal signed by the assured 
merely tosendit on to Calcutta there to 
be dealt with bythe Company and again 
whenthe proposal was accepted, it was his 
duty merely to communicate the accept- 
ance of the proposal to the assured. In 
my opinion this is a very clear case, and 
the policy of insurance, in my view, was 
clearly effected in Calcutta and not in 
Madras. That being so, this appeal must 
be allowed and the decreeof the trial Court 
set aside. The effect of this decision is 
that the widow of the assured will be able to 
get the insurance money when she has taken 
out letters of administration and the money 
will not be paid to the Official Trustee of 
Madras or the Official Trustee of Bengal. 
The order will also be varied where it 
makes the policy money payable with in- 
terest al six percent. per annum from the 
date of death till date of payment. No 
order as to costs. 
Bardswell, J.—I agree. | 
Ay Decree set aside, , 
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MADRAS HIGH COURT. 
Appeal against Appellate Orders 

Nos. 94 and 95 of 1929. ki 
March 8, 1933. . 
PAKENgAam WALSH, J. 
T. L. SWAMINATHA AYYAR— 
DEcREE-HOLDER—A PPELLANT 
versus 

Tus OFFICIAL RECEIVER or SOUTH 
: MALABAR— RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 51, 62 
—Sale of insolvent's property by decree-holder— 
Decree-holder, whether entitled to charge for costs— 
S. 52, seope of—S. 5l, effect of—S. 52, whether 
applies to ad interim Receivers. 

Section 52 of the Frovincial Insolvency Act, deals 
entirely with property which has not been brought 
to sale and is therefore inapplicable to a case 
where the property has been seld. But the word 
‘benefit’ in s. 51 of the said Act, can be reasonably 
construed to mean the net realisation in execution 
after paying the costs, and a decree-holder who 
has brought the properties of an insolvent to sale 
may be given a charge over the property sold 
for the expenees incurred by him in bringing it 
to sale, ss against the Receiver even though s 52 
may not apply to sucha case Firm Lyon Lord Coy v. 
Virbhandas Rattanchand (.), nov. foluwed. Haran- 
chandra Chakravarthi v Jay Chand (2) and Sivasami 
Odayar v. Subramania Aiyar (3), referred to. 

Quere :—Whether s. 52 applies to an ad interim 
Receiver Firm Lyon Lord-Coy v. Virlhandas Rattan- 
chand, il), Ralla Ram v. Ram Labhaya (4) and 
Oficial Receiver, Tanjore v. Sankara Aipar 15), 


referred to 


Appeal against the Appellate Order of 
the District Court, South Malabar, dated 
October 11, 1928, and made in A.S. No. 10 


. of 1928, preferred against the order dated 


November 12, 1927, and made in M. P. 
No. 2288 of 1927, in O.8. No. 79 of 1927, 
Palaghat Sub-Court. ; 

Messrs. T. M. Krishnaswami Ayyar and 
C.V. Mahadeva Ayyar, for the Appellants. 

Mr. T. S. Anantaraman, for the Respond- 
ent. 

Judgment —These appeals raise a mat- 
ter of some difficulty. One Swaminatha got 
a decree against one Gopalakrishna and 
in execution attached on March 12, 1926, 
some debi’ due to the debtor. An. insol- 
vency petition was filed against Gopala 
Krishna in Apgl 1926 and the Official Re- 
ceiver was appointed interim Receiver. 
He petitioned the Executing Court 
to have the execution of Swami- 
natha’s °decree stopped and have the 
attached properties delivered to him. 
Ultimately the debts attached were sold on 
June 25, 1926, by thè courtin execution of 
Swaminatha’s degree. In August 1926, 
Swaminatha applied tothe court for pay- 
ment to him of,the sale proceeds. The Şub- 
Judge dismissed the petition as there were 
insolvency petitions pending against Gopala 
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krishna the judgment-debtor: Go, alakrish- 
na was adjudged insolvent in August 1927. 
Both Swaminatha and the Official Receiver 
then applied for payment of the sale 
proceeds. The Sub-Judge ordered the 
payment of the whole amount to the Official 
Receiver. In appeal it was held that 
Swaminatha was not entitled to the sale 
proceeds nor was he entitled to a first 
charge with regard to the costs incur- 
red by him in bringing the property 
“to sale.. In second appeal it is not con- 
-tended that he is entitled to the 
sale proceeds; but it is contended that he 
is entitled to a first charge for the costs 
incurred by himin bringing the debts to 
sale. The learned District Judge held that 
s. 52applied only to the property of a 
‘debtor attached in execution but which 
has not been sold, and that as this was the 
only section under which the appellant 
could recover the charges for bringing the 
property to sale he could not be allowed 
“those charges. He admits that it is illogi- 
cal that while a creditor who has taken out 
execution but has not brought the property 
to sale is entitledto acharge for the costs 
-ofhis suit and of the executicn,:a creditor 
who has taken out execution and has 
brought the property to sale should not be 
entitled to anything. He says : 
“But the wording of s 52 18 too clear to allow 
of an interpretation which would remove this 
illogicality ” | A 
With regard io the case which he quotes, 
Firm Lyon Lord Coy.v. Virbhandas Rat- 
tanchand 76.Ind. Cas. 380 (1) decided by the 
Assistant Judicial Commissioner of Sind, 
that would not te an authority in this court 
and asa matierof fact theview taken in 
-that case thats. 52 applies only . to mov- 
‘able property has been dissented from in 
-Haranchandra Chakravarti v. Joy Chand 
(2) and Sivasami Odayar v. Subramania 
Aiyar (3). This however does not really 
touch one ofthe main points in questions 
-viz., whether s. 52 applies to property 
which has already been sold. It may be 
„observed that the application to the Sub- 
Court by the Official Receiver was made 
before the sale but was refused onthe 
-strength of the rulings in Firm Lyon 
Lord Coy. v. Virbhandas Rattan Chand (1), 
„Ralla Ram v. Ram Labhaya (4) and Of cial 


(1) 76 Ind Cas 360: AI, R 1924 Sind 69. 
(2) 123 Ind. Cas. 737; 57 O. 122; A I R 1929 Cal. 
.. B24:-Ind Rul (1931) Cal. 369.. ; 
(3) 136 Ind: Cas 338: (1931) M. W., N. 1251; 34 
“5, W. 908: A-I R 1932 Mad. 95; 62M LJ 68; Ind. 
Ruf. (932) Mad 240; 55 M 316. : 
(4) 81 Ind, Oas. 346; AIR 1925 Lah. 159; 25 Cr 
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Receiver Tanjore v. Sankara Aiyar (5); 
But” in ‘“Sivasami Odayar’s case (3) 
quoted above the opposiie view was 
held” that .c. 52 would apply ° to ‘an 
interim Receiver. This is the latest 
authority but it cannotibe said perhaps that 
the point is decidedly seltled. Anyhow I 
do net see any escape from the conclusion 
that s. 52, which deals entirely with ptop- 
erty which has not been brought to sale, is 
inapplicable toa case where the property 
has been brought to sale. But it is,con-> 
tended: that s.51 will coverthe case. Sec- 


‘tion 5lsays “where execution of a decree 


has ‘issued against the property of a débtor 
no person shall be entitled to the benefit 
of the execution against the Receiver 
except in respect of assets realised in the 
course of the execution by sale or otherwise 
before the date of the admission of whe peti- 
tion.” It isargued for the appellant that 
the word ‘benefit’ here means net real’sa- 
tions after meeting the charges. This argu- 
ment was put in another form 
before the learned District Judge 
namely that if s. 52 is excluded there . 
js no other section under which the court 
has power to direct the proceeds belonging 
to the debtor to be delivered to the Receiver. 
With regard to this the learned Judge held 
that the .effect of the provisions of the Act 
in general, and of 8.51 in particular, was 
to vest such money in the Official 
Receiver on behalf of the general body of 
creditors. I agree that s. 51 doesvest’ the 


` property whichhas been sold under such 


circumstances in the Official Receiver but it 
appears to me a ‘reasonable interpretation 
of the word ‘benefit’ to hold that it is the 
net realisation inexecution after paying the 
costs. Ifthatis so, the balance will not 
belong to the Official Receiver and, in the 
absence ofany clear provision to the con- 
trary, it would be justifiable to award it 
to the deciee holder who has incurred the 
expenses of bringing the properly to sale. 
If 5.51 can be read so as todo justice to 
the parties IJ think itis preferable to read 
it in such a manner, seeing that 8.52 does 
not apply, rather than to put a construc- 
tion upon it which is obviously unjust. 

I would, therefore, hold that under s. 51 
the appellant is entitled to a charge on the 
property sold for the expenses incurred by 
him in bringingitto sale. The appeal is, 
therefore, allowed with costs throughout 
(one set) outofthe estate. Appellant will 
recover costs of the suit and of execution. 
A. Appeal allowed.. 
(5) 93 Ind. Cas. 271; 50 M L J 239; 23 L W 145; 
(1926) M W N.159;.A I R1926 Mad, 357, S 
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OUDH CHIEF COURT, 
- Civil Revision Application No. 61 oP, 
October 4, 1933. . 
Besuasuwar NATH AND ALLSOP, J A : 
J. HOLLO WAY—DEFENDANT— - 
APPLICANT : 


VETSUS 
J. HOLLAND —Patxnioe—Oavosias 


Par 
Contract ‘Act (IX of 1878), 8 . 151— Contract of 
bailment—F'ailureto carry out obligation—Suit for 
edamages for breach of contract—Limitation for suit— 
Limjtation Act (IK of 1908), Sch. I, Art. 115. ` 
Where the defendant borrowed from ‘the plaintiff 
hiscar and while the car was in the. defendant's 
use it met with an accident which resulted in 
considerable damage to the car and the plaintiff 
who had to spend a certain sum of money in the 
repairs of the car instituted a suit for the recovery 
of the amount: 
Held, that the case was one of bailment which 
arose out of a contract and that the defendant being 
liable fer damages in breach of contract by’ reason 


of his failure to carry vut- the -obligation imposed on.” 


him by s. 151, Contract Act, the case was governed 
by Art, 115 and not by Art, 36, Limitation Act. 


' Civil Revision Application from an order 


of the Judge} of the Small Cause Court ‘of 


Lucknow, dated July 10, 1933. 
: Mr. B.N. Mulla, for the Applicant. ` 


- Mr. Moti Lal Saxena, for the Opposite 


Party. 


‘ Judgment.—This is a defendant's ap- 


plication in revision against. the judgment 
and decree dated July 10, 1933, of the 
learned Judge of the Court of Small Causes, 
Lucknow. 

The admitted “facts ‘are that on 
February 21, 1931, the defendant borrowed. 


from the plaintiff 'his car in order to bring. 
Valerio. 


his daughter home from Messrs. 
& Oo, “Hazratganj, Lucknow, While the 
car was in the defendant's: use, it met 
with an accident which „resulted in‘ con- 
siderable damage to the car. The plaint- 
iff-had tospend Rs. 60! in the repairs ofthe 
car. He’ accordingly on May 16, 1933, 


instituted the suit “which has given rise e 


to this application .claiming the ~ aforesaid 
amount together with interest 
The defendant ` denied his liability on the 


ground that the damage was not dne to. 


any negligence on’ his part but was the 


result ‘of an unavoidable accident. He 
also pleaded limitation. ° j 
The lower Court rejected the pleas 


raised in defence and decreed the claim 
for Rs. 604 with proportionate costs but did 
not award any interest. 

The learned Counsel for the applicant 
has not questioned ths correctness of the 
lower Court's finding that the transaction 
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was one of bailment. He has, however, 
contended in the first place that there was 
no negligence on the defendant's part and 
inthe second place that the suit was barrg 
by limitation. 

The finding of the lower Court that the 
accident was due to negligent driving cn 
the part of the defendant is at the ‘face 
of it a finding of fact which is not open 
to question in revision. We have, how- 
ever, examined the evidence bearing on 
the point and have no hesitation in agree- 
ing with the conclusion of the lower Court: 
The defendant tried to pass a lorry and 
in doing so came in collision with a tonga 
coming “from -the opposite direction.. He 
then seems to have lost control of the car 
and dashed against a lamp post which 
resulted in a smash of the car and burning’ 
of the engine, Even if the defendant had 
received a signal to pass from ths lorry, 
yet his failure to hold up the car when 
ne saw the tonga coming from the opposite 
direction and found that the road was: 
not clear, was undoubtedly negligent. 

Next as regards the plea of limitation, 
it is contended that the case was governed 
by Art. 36 and-not by Art. 115 of the 
Limitation Act. Article 36 refers to suits 
for compensation for. -malfeasance, mis- 
feasance or non-feasance independent of 
contract whereas Art; 115 refers to suits 
for compensation for the breach of any 
contract, expressorimplied. The question, 
therefore, . arises whether the present claim 
is one for damages. in tort or for com- 
pensation arising out of a breach of con- 
tract. It was argued that in the case of 
a breach of bailment the remedy lies in tort 
and not incontract. Reference was made 
to Winfield’s Law of Tort, Chap.. V, which 
contain3s.a learned discussion as regards 
the relation of tort to breach of bailment 
and of bailment to contract. There is. 
considerable force in the argument that 
there is ne consideration in the strict sense 
of it, in a gratuitous-bailment but some 
consideration may be found in the fact 
that the owne® had trusted’ the bailee 
with the goods, The law-in respect of. 
bailment in this country has been embodied 
in Chape IX of the Contract Act. The 
definition of bailment as given in s. 148 
of the Contract Act also clearly treats it as 
a species of contract, ‘Section 15! places- 
of the bailee'a statutory liability to take 
a3 much care of the goods bailed to him’ 
as a-man of ordinary - prudence would, of 
his own goods* of :the--same bulk, quality 


: and value asthe goods bailed: Thus while 
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there may be cascs of Failment withcut 
. an entorceable contract, yet in the present 

case there seems no rocm for doubt that 
fhe bailment arcse cut of a contract and 
tHat the defendant is liable for damages 
in breach of contract by reason of his 
failure to carry out the obligation imposed 
on him by s. 151 of the Contract Act. 
We are, therefore, of opinion that ihe lower 
Court was right in holding that the case is 
governed by Art. 115 and not Art 36of the 
Limitation Act. 

Lastly, it was also contended that the 
defendant having on various occasions 
expressed his willingness to compensate 
the plaintiff for the damages suffered by 
him, he should not be made liable for 
the costs of the suit. We are not prepar- 
ed to attach any value to these alleged 
verbal offers because when the. plaintiff 
sent the defendant a registered notice 
demanding compensation and followed it 
up with a lawyer's notice, the defendant 
in his reply absolutely denied his liability 
and thus compelled the plaintiff to institute 
the suit. 

“The result is that the application fails 
and is dismissed with costs. 


N Application dismissed: 





LAHORE HIGH COURT. 
Criminal Appeal No. 874 of 1932. 
November 4,1932. . 
a. Tapp, J. 
UJAGAR SINGH AND anorHER—Convicts- 
7 ` APPELLANTS 
: ~ versus 
EMPEROR— Opposirs Parry, 
Penal Code (Act XLV of 1860), ss. 75, 879, 457— 


heft, offence of-——-Previous conviction under 8. 457— 
Triviality of offence— Sentence. 


-Where the accused on being found guilty, under e 


s., 319, Penal Code for a trivial offence of stealing 
cotton and in view of theip having undergone pre- 
vious convictions under s. 457, were sentenced to 
five years’ rigorgus impriscrment, and Rs. 
and were placed under Policessurveillance 
years on the expiry of thesentence: 

' Held, that the sentence imposed, though tending 
to be severe, should not be reduced substantially 
and that two years’ rigorous imprisonment without 
fine and Police surveillance was  sofficient. Daja 
Edm v. Emperor (1), Harnam Das v. Emperor (2) 
and Malu v. Emperor (3), referred to: 
~' Oriminal Appeal frorh an order 


10 fine 


powers únder s. 30, Criminal Procedure 
Code, Multan, dated’ May 23, 019329, — > 
:Mr, Asa’ Ram, for the Appellants, 


UJAĠÀR SINGH Ü. EMPEROR, - 


for three’ 


of iht. 
Magistrate, First Class, exercising enhanced , 
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Judgment.—Ujagar Singh and Nanik 
Singh, Mlahtams_of Chak No. 309, in. the -` 
Multan District have each been convicted 
of theft under s. 379, Indian Pena? Code, 
and in view of each having a previous convic- 
tion sentenced to five years’ rigorous im- 
prisonment and a fine of Rs. 100 or in 
default two months’ further like imprison- 
ment. Each of the conyicts has further 
been placed under Police surveillance for 
three years on the expiry of his sentence. | 

The facts alleged by the prosecution are 
that on the night of December 19-20, 1931 
Ghulam Mohammad, a kardar of Sardar 
Sardul Singh, accompanied by several ten- 
ants of the Sardar was going round the 
cotton fields as cotton was being stolen. 
This party observed two persons stealing 
cotton and on approaching the spot one of 
these was recognised as the appellant 
Ujagar Singh and the other as Nanik Singh, 
These two persons were picking cotton and. 
placing it in their jholis, On seeing the 
approach of the party the two thieves made 
off, Ujagar -Singh being pursued by 
Ghulam Mohammad (P. W. No.1) and two 
others. Ujagar Singh was secured. while 
Nanik Singh, whohad run in another direc- 
tion pursued by two other persons managed 
to make good his escape. Ujagar Singh 
was taken to the Thana wherethe First In- 
formation Report was recorded abi a. M. 
on the morning of December 20. 


The appellant Ujagar Singh advanced- 
the usual plea that he was caught while 
passing by. Nanik Singh pleaded an alibi 
which he entirely failed to support by any 
reliable evidence. 


` It was urged by the learned Counsel on ` 
behalf of thé appellants that Ujagar Singh 
had been implicated on account of enmity 
and Nanik Singh because he had been con- ` 
victed in a previous case along with Ujagar ` 
Singh. Ujagar Singh’s story as to his being 
an innocent passer-by has not been support 
ed by any reliable evidence ‘and the 
alleged enmity has not been established. 
The prosecution witnesses appear to be 
disinterested and there is no motive what- 
ever for their falsely implicating the two 
appellants, both of whom were recognised 
while stealing the cotton and one of whom 
was actually caught after a pursuit. I find 
therefore, that they have been rightly con- 
victed and affirm their convictions. : 
Ithas been urged thats. 75, Indian Penal 
Code, should not have been invoked in this 


' -~ case as the offence was a very trivial, one 
. and in this connection Daya Ram v, Emperor- 


. 1933 


. (1) Harnam Das v. Emperor (2) ang Malu 


v. Emperor (3) have been cited. The pre- 
vious convictions of the two appellants 


were hadia April 1929 whenseach was sen- ’ 


tenced to two years’ rigorous imprisonment 
under s. 457, Indian Penal Code, While 
agreeing that the sentence imposed tend to 
be severe, I am not prepared to make such 
a substantial reduttionas was madein the 
rulings cited. 

. I, therefore, reduce the sentence in the 
case ofeach appellant to two years’ rigorous 
imprisonment, remit the fines and direct 
that, if paid, they should be refunded, The 
order as to Police surveillance is also set 
aside, the appeal being accepted to the 
above extent, 

Sentence reduced, 


N. 
(1) 119 Ind. Oas, 429; AI R 1929 Lah. 768;30P 
te 80; 30 Cr.L J 1032; Ind. Rul. (1929) Lah, 


(2) 130 Ind. Cas, 616; AIR 1930 Lah. 100;31P 


LR 333; (1930) Or. Oas, 73; 32 Or.L J 559; Ind, 
Rul, (1931) Lah. 326. 
(3) 121 Ind. Cas. 419; 11 Lah. 115; A IR 1929 


Lah. 787; (1929) Or. Oas. 419; Ind, Rul. (1930) Lah 
227; 31 Or. LJ 264; 31 PL R 217. 





OUDH CHIEF COURT. 
Second Civil Appeal No. 243 of 1931. 
October 4, 1933. 

BISHESAWAR NATH AND ALLSOP, JJ. 
Hakim Mirza MUHAMMAD JAFAR 
HUSAIN KHAN—PLAINTIFF—APPELLANT 
versus ` 
Mirza MUHAMMAD TAQI KHAN 
alias MUNNEY SAHIB AND OTHERS 
—DEFENDANTS —RESPONDENTS. 

Specific Relief Act (1 of 1877), s. 48—Suit in per- 
sonal capacity for declaration that plaintiff is entitled 
to represent a certain interest—Whether barred— 
Muhammadan Law—Wakf—Right to claim to manage 
wakf property on behalf of true owner. 

A person suing in his personal capacity for a 


declaration thathe is entitled to represent a certain 


interest is not barred from obtaining a decree bye 
reason of the fact that he does not inthe same suit 
ask for possession over the property of the interest 
which he claims to represent and especially so, in 
a case, where the defendants gave not set up any 
title adverse to that interest. Such a suit is not 
barred by 8. 42, Specific Relief Act. Khalifa M.S. A. 
Gaung v. Mohamed Ebrahim (2), not fcilowed. 


Second Civil Appeal against an order of 
the Subordinate Judge,Malihabad, Lucknow, 
dated April 2, 1931. 

: Mr. Makund Bihari Lal, for the Appel- 
ant. 

Mr Naziruddin, for the Respondents. 

Judgment.—In the year 1911 Musammat 
Zenab Begam created a wagf of certain 
valuable property and made arrangements 
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for the appointment of successive muta- 
«wallis. There was subsequently a dispute * 
about the right or duty of holding this office 
and as the result of certain proceedingsein 
arbitration it was decided that all Musam- 
mat Zenab Begam’s heirs should be 
mutawallis:in proportion to the shares which 
they would have held in their right of 
succession to the property if the wagf had 
not been created. Finally Hakim Mirza 
Muhammad Jaffar Husain Khan, the present 
appellant, instituted a‘suit in order to obtain 
a declaration that he was sole mutawalli. 
This suit was decided by the Second Munsif 
of Lucknow. Thesuit was dismisséd upon 
the sole ground that the plaintiff had not 
sued for possession of 7-9ths of the 
property which was found to bein the hands 
of the defendants-respondents, the other 
heirs of Musammat Zenab Begam. The 
‘plaintiff went in appeal to the court of the 
learned Subordinate Judge of Mohanlalganj, 
Lucknow, who upheld the decision of the 
learned Munsif. The plaintiff-appellant has 
now come to this court in second appeal. 

It seemsto us that the decision of the 
courts below is based upon a misconception, 
It istrue that a mere declaration cannot be 
granted if the plaintiff-appellant was 
entitled to the consequential relief of posses- 
sion, because the remedy would be barred 
under s.42 of the Specific Relief Act, but it 
must be remembered that the plaintiff in 
this suit was suing in his personal capacity 
as distinct from his representative capacity 
as the mutawalli of the waqf. It was 
admitted by the defendants-respondents 
that the property in their possession, that is 
the share of 7-9ths in the whole, was the 
property of the wagf and not their personal 
property, that is, they admitted that the 
person who had the right to. be mutawalli 
of the wagf had the right to manage and 
control the property. Itwas not necessary 
for the plaintiff-appellant to claim posses- 
sion. Ifheis held to be mutawalli he will, 
ipso facto,on the pleadings of the defend- 
ants respondegts themselves, be entitled to 
take over the property from them. If they 
refuse to giye possession they will necess- 
arily have to assert a title adverse to the 
wagqf and to set up a claim whichis not 
consistent with their present position. We 
can go further and say thal it is perhaps not 
possible for the plaintiff-appellant to sue 
for possession in the present suit. In order 
to claim possession he would have to sue in 
his representative capacity which at, the 
present moment he is not doing. It has 
been suggested that a wagf is not a juristic 


. 
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person, but the conception certainly exisis 
. that waqf property is vested in the Almighty 
‘and not in the mutawailis who act merely’ 
‘ag representatives and managers. ‘Their 
Lordships of the Privy Council in the case of 
“Vidya Varuthi Thirtha v. Balusami Ayyar 
' (1) referring to Muhammadan wagjs, say 
‘“that neither the sajjadanishin nor the 
_mutawalli has any right in the property 
“belonging to the wagf: the property is not 
‘vested in him”. 

- The general principle applicable to 
“Muhammadan wagfsis the same as that 


_ applicable to the property of a Hindu idol.’ 


The plaintiff in this case was not, suing to 
‘recover ‘any property in his own personal 
rig it, but was’ suing merely to obtain a 
declaration that he was entitled as mutawallt 
‘to control and manage the property of the 
wagf on behalf ofthe true owner. He had 
no right or title on his own pleadings to 
‘obtain possession in his personal capacity 
‘over any property belonging to the waqf. 
‘Tfhe is given a declaration that he is 
` mutawalli of the wagf and if the defendants- 
respondents at that time set up a title as 
against the wagf, it will doubtless be 
necessary for the plaintif to sue them in his 
representative’ capacity in order to obtain 
_possession of the property. on behalf of the 
,wagf. We have been’ referred by the 
respondents to the case of Khalifa M.S. A. 
Ganny v. Mohamad Abrahim (2) which 
‘seems to support them. We find however 
‘that the learned Judge who decided that 
ease did not consider the aspect of the 
Matter which has been placed before us 
“and, In so far as the judgment lays down the 
rule thata suit by a plaintiff fora declara- 
‘tion’ that he is entitled to the office of 
“mutawalli is barred under s. 42 of the 
Specific Relief Act unless there is alsoa 
claim for possession over the wagf property, 
“we are respectfully unable to agree with it. 
It seems tous quite clear in principle that a 
“person suing in his personal capacity fora 
‘declaration that he iseentitled torepresent a 
certain interest is not barred from ob- 
‘taining a decree by reasan of he fact that he 
does not in the same suib ask for possession 
over the property of the interest which he 
claims to represent and especial] so asin 
this case, where the defendants have not set 
‘up any title adverse to that interest. 

“ (1) 65 Ind. Cas. 1615481 As 202; (1921) M W N 449; 
41M L J346; 44 M 831;3 UP UR(PC) 62:15 L W 
78; 30MLT66, 3 P L T 245; 26 OW N 537; 24 
-Bom. L R 629; 20 A L J 497; A I R1922P O 123 


PO). e ett a 
: (2)'135 Ind. Cas. 332; 9R 459; A I R 1931 Rang. 
$22; Ind, Rul, (1932) Rang. 40 . 


. 


JAMUNADAS RAVUSI v. KANDIVIL KRISHNAN. 


‘Jai Indra Bahadur Singh (1), 


l 14510. 
Wehold that the suit instituted by thé 
plaintffii-appellant was not barred under the’ 
provisions of s. 42 of the Specific Relief Act. 
We accordingly allow the appeal, se? aside 
the decree of both the courts below and remit 
the suit to the original Court for decision 
upon its merits. Costs here and hitherto 


will abide the result, 


N. . Appeal allowed. 


MADRAS HIGH COURT. *_- 
Appeal against Appellate Ordet No. 58 
i | of 1929. 7, 
January 17, 1933. 
PAKENHAM WALSH, J. 
JAMUNADAS RAVUJI SAIT—_ 
DECREE-HOLDER—APPELLANT 
versus . 
PUTHAN MARAKAR KANDIYI 
KRISHNAN AND oTHERS—DEFENDANTS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 145— 
Attachment of movables—-Surety for production— 


` Proper procedure for enforcing bond—Application 


against surety —Limitation—Limitation Act (IX of 
1908), Sch. I, Art. 181, 182—Application against one 
surety, whether saves limitation against others. 

Where movables are attached in execution and a 
person becomes surety for producing them in court 
and to pay suchsum as may be directed. by the 
court, on default, ' the proper moda of enforcing the 
bond is by the court making an order in the suit 
and not bya separate.suit. But steps to enforcea 
bond of this nature donot fall within s. 145, Civil 
Precedure Code. Steps taken in execution’ 
against the judgment-debtor are not steps ‘against 
the sureties nor are steps in execution against the 
sureties steps in execution of the decree itself, 
Sankunni Variar v. Vasudevan Nambudripad (2), 
referred to, Vadho Prasud.v. Peary Lal (3), not 
folowed. 

An application to enforce such a bond against the 
surety is governed by Arf, 181 and not by Art. 182 
of the Limitation Act. 

An application to enforce such a bond against one 
of the sureties cannot save limitation against the 
other sureties, even though the names of the latter 


-were mentioned in the application without any relief 


being sought against them. Raja Raghubar Singh v 
Sankunni Variar v 


Vasudevan Nambudripad (2)and Wazir Bakhsh v, 


Hari Ram (4), referred to. 

Appeal against the Appellate Order of 
the District Court, South Malabar, dated 
July 17, 1928, and made in A. S. No. 5380 
of 1927, preferred against the order of the 
Court of the District Munsif, Calicut, in 


-E. P. No. 3100 of 1926, in O. 8. No. 417 of 


1921 on the file of the Court of the District 
Munsif, Vayitri at Calicut, O. S. No. 340 
of 1921, on the file of the Ccurt of the Prin- 
cipal District Munsif, Calicut. = - 


Mr. K. P. Ramakrishna Ayyar, for the 
Appellant. 


1933 ; 
Mr. K. P. Raman Menon, for the 
‘dents. 


Judgment.—This is an appeal against 
the otter of the District Judge of South 


Respon- 
e 


Malabar confirming an order ofthe District- 


Munsif, Calicut, dismissing E. P. No. 3100 
of 1926 to issue a warrant of arrest against 
* one Baputti (the respondent) who stood as 
second surety fon the production of 
certain articles attached in execution of a 
e decree obtained in O. S. No. 417 of 1921. , 
“ The facts are fully stated in the judgment 
of the District .Munsif. Those which are 
relevant to the appeal are that the decree- 
holder (appellant) put in E. P. No. 614 of 
1922 on April 3, 1922, for attachment of 
movables. They were left.in the possession 
of this Baputti and another who executed a 
bond for their production. The material 
termseof the bond run: 
` “Agreeing that if any default is made in respect of 
the said properties, ourselves the properties be- 
longing to us, and our heirs in succession, would be 
liable for all the loss that may be sustained thereby 


and for any amount that may be directed by the 
court.’ z 


In a bond of this sort there is no reason 
for the sureties making themselves respon- 
sible for the decree amount, with which they. 
are not concerned, and they are not liable 
for it unless they make themselves so in the 
clearest terms. It cannot be contended, and 
in fact has not been contended ‘before me, 
that the words “For any amount whatever 
that may be directed by the court” can 
make them liable for the decree amount. 
It is conceded that the words refer to any 

- amount for which the court may hold them 
liable under the terms of the bond. ~ 
. On July 6, 1922, notice was sent to the 
sureties to produce the articles and they 
filed an application on August 3], 1922, that 
the properties should be sold at the place 
where they were kept as they consisted of 
logs of timber. This request was granted. 
They did not produce the articles. On 
September 11, 1922, the debtor and the first 
surety applied to the court in M. P. No. 1090 
of 1922 urging ‘that as the decree-holder 
had failed to apply for the sale of the prop- 
erty within two months of the date of the 
precept the attachment was not in force, and 
they prayed that the surety bond might be 
cancelled.. It was held that they were 
barred by estoppel and res judicata from 
raising the contention and’ this decision 
was confirmed in appeal. sak 4 

On November 20, 1922, E. P..No. 618 of 
1922 was put in to arrest the. first surety. 
There was a further application dated 
March 2, 1923, to the same effect, The first 
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surety was arrested and kept in jail for 6 


months, the proceedings terminating in 
September, 1923, when the petition wag 
closed. On Janpary 18, 1926, M. P. No. 126 
of 1926 was put in for transfer and to have 
the assignment recognised in favour of the 
assignee decree-holder and a similar peti- 
tion M. P. No. 5640f June 28, 1926, to 
have the assignment recognized. On 
August 18, 1926, the present E. P. 
was pub in by the assignee decree-holder 
to execute the decree by the arrest of the 
second surety, the respondent. 

The District Munsif found it barred by. 
limitation. He thought apparently that it 
came under Art. 182, Limitation Act. On 
appeal the learned District Judge held 
that in the form it was presented it was not 
maintainable and that in any case it was 
time barred as against the second surety 
(respondent). 

I agree in every point with the view tak- 
en by the learned District Judge. ` In Raja 
Raghubar Singh v. Jai Indra Bahadur 
Singh (1) the Privy Council held no doubt 
that a suit is not necessary to enforce a bond 
like the present and laid down the proce- 
dure, but their Lordshipsisay (p. 167*): 

“It remains, therefore that there isan unquestion-~ 
ed liability and there must be some mode of enforc- 
ing it and thatthe only mode of enforcing it must 
be by the court making an order in the suit upon the 
application to which the sureties are parties that the 
properties charged be sold unless before a day 
named the sureties find the money.” 

In that case what was to be produced was 
money, here it is articles but the bond was 
of the same sort. 

This has been interpreted by a Bench of 
this court in Sankunni Variar v. Vasudevan 
Nambudripad (2) as follows :-— - 

“This is certainly an authority for the proposition 
that although the case does not come within the 
terms of s, 145, the court has inherent power tc en- 
force the bond without recourse to a suit.” 

I am bound by this opinion and cannot, 
therefore, follow Madho Prasad v. Pearey 
“Lal, 62 Ind. Cas. 719 (3), which case was no 
doubt after the Privy Council decision, but 
in it the Privy Council decision is not al- 


_ luded to at alle and it was apparently not 


brought to the notice ofthe court. It is 
clear, therefore, that steps to enforce a bond 
of this sqrt do not fall under s. 145. Steps 


à 55 Ind. Cas. 550; 42 A 158; 22 O O 212; 60 

J A E M-L J 302; 18 fe 6: 263; 22 Bom. L 
21:46 1 A 223; 13 L W 82 ( 0). 

i dtr Tad. Cas. 787; 51 M L J 233 at pp. 240, 242; 


24 L W 300; (1926) MW N 681; A I R 1926 Mad., 


re 62 Tad, Cas. 719; 37 O W Ñ- 502; 37,0 LJ 33% 
A I R 1923 Cal. 559. T 3s 4 e > 
¥Page of 42 A.—|Hd.] 
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therefore, taken in execution against the 
judgment-debtor are not steps against the 
“ sureties nor are steps in execution against 
the sureties steps in execution of the dec- 
vee itself. There is no authority at all to 
the contrary and the injustice and anomalies 
of any doctrine which would render steps in 
execution against the judgment-debtor 
steps against sureties, who have only agreed 
to produce certain articles attached in execu- 
tion, are obvious. In the first place it 
would mean that even if the sureties have 
produced the articles, so that their obliga- 
tion under the bond has been fully dis- 
charged, yet execution is still somehow pro- 
ceeding against them if subsequent execu- 
tion is taken against the judgment-debtor 
for the balance not covered by the articles 
sold. It would also follow that where the 
sureties had not produced articles, of 
perhaps quite a trifling value, and no steps 
had been taken against them to enforce 
their bond, the decree-holder could come 
some 12 years afterwards, if he had kept 
execution of the decree alive by proceed- 
ings against the judgment-debtor, and say 
that limitation was saved. 

In furnishing such security the sureties 
cannot have any legal knowledge imputed 
to them except that there has been a 
decree against somebody, that property 
has been attached in execution of it, and 
that they have made themselves responsible 
for its production to court when called 
for. They need not even know who the 
judgment-debtor is, nor do they undertake 
the smallest responsibility for his conduct 
or for paying the decree amount. The 
injustice therefore of counting steps taken 
against him in execution, with which tney 
have no concern, and of which they may 
have no knowledge, to save limitation 
against them in enforcing their bond, if 
they.have defaulted, is obvious. It is un- 
necessary to consider the converse case 
whether steps taken against. the sureties 
will be steps against the judgnfent-debtor 
to save limitation. Consequently the peti- 
tions of January 18, 1926, and June 8, 
1926, are not availabte to save limita- 
tion. 4 

But it is argued that at least the peti- 
tion for arrést taken out against® the Ist 
surety on March 2, 1923, which was not 
disposed of tillSeptember, 1923, will make 
this E. P. against the 2md surety on August 
18, 1926, in time. lagres with the learned 
‘District Judge that, looking at the decisions 
in Raj Raghubar Singh y. Jai Indra 
Bahadur Singh (1) and Sankunni Variar v. 
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Vasudevan Nambudripad (2) the present 


application is governed by Art. 181 and not . 


182 of the Limitation Act. Assuming that 
the E.P of February 2, 1923, could save 
limitation as against the Ist surety, it is, 
I think, quite clear that it cannot do so 
with regard to the second surely. The 
mere fact that the name of the 2nd surety 
is mentioned in that application without 
any relief being sought ‘against him is not 
a Vide Wazir Bakhsh v. Hari Ram 
4). < 

I may mention a case which came tomy 
notice after arguments and to which I 
afterwards drew the attention of the learned 
Advocates though, for reasons to be stated, 
lam not prepared to follow one of the 
opinions expressed in it. This is a Civil 
Miscellaneous Second Appeal No. 211 of 
1927, recently decided by Madhavan Nair, 
J. and reported in Rama Reddi China v. 
Kothe Palli Gurumurthi (5). The learned 
Judge there held that the cause of action 
in a case of this sort arose on the date on 
which the conditional liability to produce 
the property came into existence, i. e., the 
date of the security bond, and not on the 
date that the surety defaulted in produc- 
ing it. Of course if that view is correct 
the appellant is still more out oftime as 
the date of the security bond is April 7, 
1922; but I will assume for the purposes 
of the argument that the date is the one 
he contends for when default in produc- 
tion was made which is put at September 
11, 1922 when the sureties put in the peti- 
tion asking that the bond should be can- 
celled. 

Madhavan Nair, J., while, in the matter 
of holding that a suit to enforce the bond is 
not necessary refers to Sankunni 
Variar v. Vasudevan Nambudripad (2) 
states in an earlier paragraph that no 
authority had been quoted that the pro- 
visions of s. 145 will not apply and he says 
that resort is invariably had to s. 145, Oivil 
Procedure Code, in such cases. 

. In my opinion the two cases quoted above 
are clear authorities that s. 145 does not 


‘apply and the Bench in Sankunni Variar v. 


Vasudevan Nambudripad (2) has read the 
Privy Council decision in that sense. It 
would have been perfectly easy for their 
Lordships to have said that, though a suit is 
not necessary, s. 145 will apply. Instead of 
that they give quite a different procedure 

(4) 60 Ind. Cas. 265; AIR 1922 Lah. 208; 3U P 
L RIL) 62; 4 Lah. LJ 85. 

(5) 142 Ind. Cas 368; (1932) M W N 1298; 37 LW 


pi A IR 1933 Mad, 219; Ind. Rul. (1933) Mad, 
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which is to get an order from coart, after 


notice-to the sureties, that the bond is ' 


forfeited and then to proceed to execute 
that order. AsIsaid above Jam in any 
case bound by the Bench view on the point. 
Some argument was raised about estoppel 
or res judicata on account of the decision in 
“M. P. No. 1090 of 1922. There is, I consider, 
no estoppel arising, from that petition nor 
res judicata with regard to the contention 
that’ the present petition is in the wrong 
form and that it is time-barred. That 
petition O. M, P. No. 1090 of 1922 was one 
to declare the bond cancelled and the only 
effect of its dismissal was to settle that the 
bond was in force and executable then. 
The Execution Petition for arrest on the 
ist surety were taken out subsequently to 
this and even if they could be res judicata 
as agajnst the lst surety on the point that 
the execution could be taken out in this 
way, without an order of liability on the 
bond being passed by the court, they could 
not possibly be ves judicata against 
the 2nd surety against whom no 
action was sought under them. In my 
opinion the procedure now adopted is mis- 
conceived being premature, Itis necessary 
first to obtain an order of the court declar- 
ing the bond of the 2nd surety forfeited. 
Even if the present petition were to be 
treated assuch an application it is barred 
by limitation being made more than three 


years not only from the date of the bond. 


(ifthe view of Madhavan Nair, J., in the 
case quoted above taken ‘as correct) but 
also from the date of the alleged default. 

The second appeal fails and is dismissed 
with costs. 


A.’ Appeal dismissed. 


OUDH CHIEF COURT. 
Criminal Reference No. 15 of 1933. 
June 3, 1933. 


AJ 


Bura, J. 
EMPEROR —COMPLAINANT 
Versus 
_ .JAGMOHAN —Acoussp. 

Criminal Procedure Code (Act V of 1898), ss. 109, 
897 proviso 2—Imprisonment for default in furnish- 
ing security under s, 109—Subsequent conviction 
under Opium Act for offence committed prior to 
| order under s.109—Order that sentence under Opium 

Act should commence after expiry of sentence under 
3, 109—Legality of. 

Where in default of furnishing 
s. 109, Oriminal Procedure Oode, the accused was 
sent to jail, and subsequently the accused was con- 
vicied by another Magistrate of an offence, punish- 


able under s. 9, Opium Act, committed prior to the ` 
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order under s. 109, Criminal Procedure Code and . 
that Magistrate ordered thatthe sentence under tha 


- Opium Act should begin after the sentence imposed 


under s 109, Oriminal Procedure Code, had, 
expired : 
Held, that the ordtr that the second sentendés 


should run consecutively was incorrect and should 
be set aside, inasmuch as having regard to the 
second proviso to 8. 397, Criminal Procedure Code, 
the sentence imposed under the Opium Act had to 
commence immediately, and it had, therefore, come 
to an end long before the expiration of the sentence 
imposed in default of furnishing security under 
a. 109, Criminal Procedure Code. 

Reference made by the District Magis- 
trate, Gonda. 

Judgment.—This is a Reference by 
the learned District Magistrate of the 
Gonda District 

The facts briefly are that one Mullu, 
Kahar, was called upon on June 29, 
1932, under s. 109, Criminal Procedure 
Code, for security for his good behaviour 
for a period of one year........... in default 
of furnishing the required. security, he 
was ordered to undergo rigorous imprison- 
ment for one year. It appears that the 
security not being furnished, Mulla, Kahar, 
was sent to jailto undergo the sentence 
of imprisonment imposed in default of 
the furnishing of security. Thereafter, on 
July 29, 1932, he was convicted by 
another Magistrate of an offence punisha- 
ble under s. 9 of the Opium Act, and 
was sentenced to four months’ rigorous 
imprisonment. The Magistrate who decid- 
ed that case directed that that sentence 
should run consecutively; he meant, presum- 
ably, that the sentence under the Opium 
Act, should begin after the sentence im- 
posed under s. 109, Criminal Procedure 
Code had expired. 

The sentence unders. 109, Criminal Pro- 
cedure Code, allowing for remissions, came 
to an end on May 5, 1933 and on 
May 17, the Superintendent of the District 
Jail at Gonda brought it to the notice 
of the District authorities that the man in 
“question was being illegally detained after 
May 5, 1933. e | ; 

The learned District Magistrate rightly 
points out, and the learned Magistrate who 
imposed the sentence of four months’ 
rigorous imprisonment on July 29, 
1932, admits that the order making that 
sentence consecutive upon the earlier sen- 
tence was incorrect. <9 

Having regard tq the second proviso 
in's. 397, Criminal Procedure Code, the 
sentence imposed? on July 29, 1932, 
under the Opium Act, had to commence, 
immediately, afd if had, therefore, come 
to an end long before the expiration of 


1008 


the sentence imposedin default of furnish- 
. ing security under s. 309, Criminal Pro- 
cedure Code. The opium in respect of 
which the conviction of July 29, 1932, 
toék place, was found in” the possession 
of Mullu, Kahar. on June 5, 1939, 
that is to say, that offence was prior to 
the making of the order of June 29, 
1932, under s. 109, Criminal Procedure 
Code. The Magistrate’s order that the 
second sentence should run consecutively 
was incorrect, and is set aside. The 
learned District Magistrate, it appears 
from his referring order, ordered the re- 
lease of the man in question on his own 
bond when the mistake was brought to 
his notice. Both the sentences have now 
expired, according to the correct inter- 
pretation of the Jaw, so no further action 
is required against Mulla, Kahar. It is 
regrettable that the Magistrate ecncerned 
made the mistake in question, and I 
trust that he will be careful to avoid sucha 
mistakes in future. 

„The bond that was executed by Mulla, 
Kahar, on his release is discharged. 


N. Reference accepted. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 316 of 1929. 
March 8, 1933. 

PAKENHAM WALSH, J. 
AYYAKANNU PILLAI AND ANoTHER— 
PLAINTIFFS—APPELLANTS 


versus 
DORAISWAMI PILLAI AND OTHERS— 

. DEFENDAN TS— RESPONDENTS. 

Contract Act (IX of: 1872), s. 74—Ohit Jund— 
Instalment bond—Provision for payment of entire 
sum aih 80 percent. interest on default, whether 
penal. 

A stipulation in a security bond executed by a 
bidder in a chitfund that all the future instulmenia 
shall become cue on default of payment ofeny one 
instalment is not penal, | 

Where such a bond contained a further provision 
for payment of interest onsuch sum at 30 per cent 
per annum : . 9 

Held, that the stipulation as regards interest was 
also not penal, and could be enforced. Vaithinatha 
lyer v. Govindasami Odayar (2), Muthukumara- 
swamiah v. Subramanian (3) and Kuni? Nair v. 
Narayanan Nair (4), explained, Ramalinga Adaviar 
v.eMeenakshisundaram Pillai (1), not followed, 

‚Appeal against the decree of the Court 
of the Subordinate Judge, Madura dated 
August 9, 1928, in A. & No. 13 of 1928 

referred against the decree of the Court 
of the District Munsif, Melur dated 


‘September 10, 1927, in O. S. No, 231 of 1926, 


AYYAKANNU PILLAI V. DORAISWAMI PILLAI. 
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Mr. K. S. Rajagopalacheriar for Mr. K. . 
Rajah Ayyar, for the Appellants. i x 
Mr. K. Kuitikrishna Menon, for the 

Respondents. , . : 
Judgment.—The suit was on a mort- 
gage bond executed by ihe Ist defendant 
in respect of a chit transaction con- 
ducted by the plaintifis. The chit fund 
was started about May, 2, 1921 and it 
consisted of 50 chits. The Ist defendant 
was a subscriber for 2 chiis and he icok |, 
the chit fund in auction in the thirds 
instalment cn July 8, 1921, for Rs. 197 and 
executed the suit mortgage bond as security - 
for payment of the future instalments, 
While the chit was going on he also took 
the other chit fund in auction inthe 30th 
instalment for Rs. 310 on October 6, 1932. 
The findings of fact are that towards the 
suit mortgage bond the lst defendané paid 
up the calls, until the 24th call only and 
thereafter committed default. Under the 
terms of the bond all future instalments, 25 
to 50, became payable onthe date of default. 
The plaintiff's case in the trial Court was 
that the Ist defendant committed default 
in the 5th drawing, but the court found 
that this default had been waived and, as 
I said, the finding is that default began: 
after the 24th instalment. The ‘plea of 
the Ist defendant was that he paid up to 
the end of the 27th instalment and that 
there was an adjusiment as regards both 
the chits by means of Ex. 1. Exhibit 1 
has been found against. The finding is 
that the plaintiffs’ version that Rs. 310 due 
to the Ist defendant for the second chit 
was adjusted towards the calls of the 
second chit and towards the amount due 
on some promissory note jis correct, 
The trial Court following the deci- 
sion of Srinivasa Ayyangar, d., in Rama- 
linga Adaviar v. Meenakshisundaram 
l illai (1) found that the clause by which all 


. future instalmenis became due on the date 


of default was penal. It accordingly cnly 
gave a decree for the instalments as they fell 
due at a certain rate of interest which is 
not clearly stated in the judgment 
and which it is unnecessary for the 
purpose of this appeal io work out. The 
rate stipulated in the bond is 30 per cent.: 
The defendants appealed. The lower Ap- 
pellate Court held that the whole amount 
became dueat the date of default, thereby 
impliedly dissenting from the view of the 
trial Court on that matter, but it held that . 
the rate of 30 per cent. was a penal clause’ 


(1) 85 Ind. Cas. 261; 47 ML J 833 at p. 836; 21 
W 54; AIR1925 Mad. 177. | 
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awarded interest only at six per tent. 
Although the whole argument recognised 
that the future instalments becgme due by 
non-payment of the 25th instalment, yet 


interest was only awarded from the date . 


of the closing of the chit. No reason is 
piven for this by the learned Subordinate 
Judge. This Second Appeal is preferred 
by the plaintiffs and is concerned only with 
ipterest. ; 

The first matter is that mentioned just 
now “that interest must begin from the 
. date of default and that is clearly so on 
the finding of the learned Subordinate 
Judge himself. The other matter urged 
is that the court is wrong in holding that 
30 per cent. interest stipulated in the bond 
is by way of penalty. In Vaithinatha 


Iyer v.eGovindaswami Odayar (2) it was: 


held that this was not a penal stipulation 
even when added to the loss of commission 
by the defaulter and to his having to pay 


all the instalments on default in one. In: 
Muthukumaraswamiah v. Subramanian (3), ` 
Ramesam, J., one of the Judges in Vaithin- 


atha Iyer v. Govindaswami Odayar (2) 


referred to that case and it was argued- 


that in the later case the learned Judge 
approved i 
Ayyangar, J. Aslread the case I do not 


think the learned Judge says that he- 


approves of the test Jaid down by Srinivasa 
Ayyangar, J. If that test is correct it would 
unquestionably make the stipulation.that 
the whole of the future instalments became 
due in default of payment of any of them 
in the vase of these chit funds a penalty, 
bécause ungestionably these are debt 
instalments which are not due actually at 
the time of the bond. All that Ramesam, 
J., lays down in Muthukumaraswamiah v. 
Subramanian (3). is that it cannot be said 
that the terms of a chit fund contract can 
never be penal. The whole effect of 
Ramesam, J's judgment as compared with 
the decision of Srinivasa Ayyangar, J., in 
Ramalinga Adaviar v. Meenakshisundaram 
Pillai (1) is considered. by Anantakrishna 
Ayyar, J, in Kunju Nair v. Narayana 
Nair (4) and I have nothing to add to the 
remarks made by that learned ‘Judge there. 
However the matter has recently been set 


at rest by the decision in L.P. A. No. 243° 


of 1927 in which it has been held dissenting 
(2) 67 Ind. Cas. 995: 42 M L J 551; (1922) MW N 
203; A IR 1922 Mad. 67. 
(3) 102 Tnd Oas/14; A I R 1927 Mad. 1105. 


: (4) 140 Ind. Oas. 838; 37 L W 93: Ind. Rul. (1933) 
Med. 61; A IR 1933 Mad. 252; (1933) M W N 678; 65 
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MUHAMMAD ZAMAN V. EMPEROŚ. , 
added to this penalty for -default and 


of the opinion of Srinivasa. 
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from the view of Srinivasa Ayyanger, J. 
that the clause that all the future instal-- 
ments shall-become due on default of pay-' 
ment of any one igstalmeént’is not penal and 
Vaithinatha Iyer v. Govindaswami Odayar 
(2) is approved of. This sets the matter. 
at rest and there can, therefore, be no doubt 
that this default clause in Ex. A is nota 
penal clause. If the whole sum becomes 
due and there is no penalty, then there is 
no reason to call the interest which has to 
be paid on such sum until the principal 
sum is paid a penalty. (See also Vaithi- 


natha Iyer v. Govindaswami Odayar (2) - 


on this matter). No question was raised 
here that 30 per cent. was per se an unduly 
high rate to be relieved against under the 
Usurious Loans Act. I am therefore of 
opinion that the plaintiffs are entitled to 
30 per cent. interest. Perhaps I may say’ 
this rate of interest was allowed by Ramesam 
J.,in Muthukumaraswamiah v. Subraman- 
ian (3)the case quoted for the respond- 
ents, - 
The appeal is therefore allowed with costs 
in this court and the lower Court and a 
decree will be passed accordingly. 
A.-N. Appeal allowed. 
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LAHORE HIGH COURT. 
Criminal Appeal No. 690 of 1932. . 
December 21, 1932. 

HARRISON AND DALIP SINGH, Jd. 
MUHAMMAD ZAMAN- COoNvIGT—— 
APPELLANT 
versus 
EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), 8. 80L-I-~Murder 
—Grave and sudden provocation—Sentence. - 

Where the accused seeing the deceased having 
sexual intercourse with the accused's wife killed 
him and was convicted under s. 304-I, Penal Code, 
for transportation for life: 

Held, that the accused acted under grave and: 
Sudden provocation and the offence could not be put 
on the same térms as an actual murder and hence, 
the sentence of transportation for life should be 
reduced. 

Criminal Appeal from an order ofthe Ses-- 
sions Judge, Attock at Campbellpur, dated 
March 8, 1932. . 

Mr. Sundar Das, for the Government Ad- 
vocate, for the Crown. 

Dalip Singh, J—On October 8, 1931, oné 
Abdur Rahman left, his village and was 
not’ seen again. On October 21, the First 


Information Report was lodged about his dis- - 


appearance and onthe night of the 23rd the, 
Sub-Inspector atrived at the village. He 
came to knew from one Sahib Khan- that 


* my opinion far too severe. 


. 
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Abdur Rahman had last been seen going 
into the Dhok of Muhammad Zaman ap- 
pellant some four or -five days previously. 
‘Enquiry was made from Muhammad 
Zaman and others present at the Dhok 
and the wife of Muhammad Zaman, Musam- 
mat Musahib Bano, then stated that Abdur 
Rahman had been killed by her husband, 
Muhammad Zaman appellant and two other. 
persons Muhammad Khan and Rasula 
because Muhammad Zaman was enraged 
at discovering Abdur Rahman in the act of 
having sexual intercourse with her. There- 
after Muhammad Zaman led the investigat- 
ing party to a field and pointed out and 
dug up a place from which the dead body 
of Abdur Rahman was recovered. The 
dead body was identified by the father of 
Abdur Rahman, P. W. No.8 Abbas. On 
the person of Muhammad Zaman, appellant 
being examined by the doctor several 
scratches, which might possibly be caused 
by finger nails, were discovered on it. 
Muhammad Zaman was charged under s. 
304-I, Indian Penal Code, while Muhammad 
Khan and Rasula were: charged under 
ss, 302-149, Indian PenalCode. Muhammad 
Khan and Rasula have been acquitted by 
the learned Sessions Judge, while Muham- 
mad Zaman has been convicted under 
s. 304-I, Indian Penal Code, for having 
caused the, death of Abdur Rahman under 
grave and sudden provocation. The learned 
Sessions Judge, with some hesitation, ac- 
cepting the statement of Musammat 
Musahib Bano as to the discovery of the 
deceased having sexual intercourse with 
her by her husband, has sentenced him 
to transportation for life. 


After going through the record I see no 
reason to consider that the statement of 
Musammat Musahib Bano is false. It is 
true that she resiled from that statement at 
the trial and her statement before the 
Committing Magistrate had to be transferr-* 
ed to the record upder s. 288; Criminal 
Procedure Code. hat statement is cor- 
roborated by the discovery ef the dead body 
at the pointing out of the appellant and by 
the medical evidence showing numerous 
scratches on his person for which he does 
not at all account. I would, therefore, 
uphold the conviction under s. 304-I, Indian 
Penal Code. : 


. 
As regards the sentence, however, it isin, 


A man who 
eacts under grave and sudden provocation 
ofthis nature cannot be put on the same 


terms as an actual murderer. “I would, 


MANGAL SAIN V. LABHU MAL. , 
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therefore, reduce the sentence to the im 
prisoament already undergone. .. . 
Harrison, J.—I agree. 
N. Sentence reduced, 


LAHORE HIGH COURT. 
Letters Patent Appeal No, 128 of 1929. 
February 17, 1933. 
SHapi Lat, O. J., AND BROADWAY, J. .* 
MANGAL SAIN—PLAINTIFE— e 
APPELLANT 
versus 

LABHU MAL -DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. II, r, 2— 
Bar under—When operates—Causes of action should be 
the same. 

In order to make the provisions of O. II, r. 2, 
Civil Procedure Code, applicable, it is necessary 
that the causes of action should be clearly the same. 

Where the plaint in a suit indicated that the 
plaintiff was confining his claim to certain specific - 
items said to have been appropriated by the respond- 
ent quite apart from his liability to render accounts 
as an agent, acd the rendition of accounts formed 
the subject-matter of a second suit, the second suit 
cannot be said to be barred by O. HM, r. 2. 

Letters Patent Appeal against a judg- 
mentof Mr. Justice Jai Lal, dated June 
26, 1929, passed in Civil Appeal No. 1936 
of 1928, reversing that of the District Judge, 
Gujranwala, dated June 2, 1928, (which re- 
versed that of the Subordinate Judge, 
Third Class, Gujranwala, dated Novem-. 
ber 4, 1927) `> 

Messrs. N.C. Pandit and Shiranjiva Lal 
Aggarwal, for the Appellant. 

Mr. Gobind Ram Khanna, for the Res- 
pondent. 

Broadway, J.—On June 4, 1927, 
one Mangal Sain instituted a suit against 
Labhu Malfor rendition of accounts on 
the allegation that Labhu Mal had been 
his gumashtaor agent and had ceased to 
act as such in September, 1924. Labhu 
Mal pleaded that the suit was incompetent 
owing tothe fact that Mangal Sain had 
instituted a suit against him on the same 
cause of action on May 26, 1925, which 
suit had been dismissed and that there- 
fore, under the provisions of O. I, r. 2, 
Civil Procedure Code, the present suit could 
not proceed. This plea was given effect 
to by the trial Court, but an appeal by 
Mangal Sain to the District Court was 
successful and thecase was remanded for 
decision on the merits. Against this order 
of remand Labhu Mal preferred a second: 
appeal to this court. It was heard by a 
Single Bench and proved successful, the 
learned Judge in Chambers holding: 
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that the cause of action in both the cases 
was the same and that, therefore, the second 
suit was barred under O. II, r. 2, Civil 
Proceduye Code. Mangal Sain has now 
preferred this appeal under ĉl. X of the 
Letters Patent, and the only question for 
determination is whether the provisions of 
Ka Il, r. 2, Civil Procedure Code, are applic- 
able. : : 

Mr. Nanak Chand Pandit for the appel- 
lant has urged thatin the first suit it was 
specifically set out that the defendant had 
misappropriated certain ornaments, money 
and other articles which had been let to him 
and that the reference to the fact that 
Labhu Mal had been the plaintiff's gumash- 
ta or agent was merely intended to explain 
the reason why the loan had been made. 
An examination of the plaintin the first 
suit showed that it related to a loan of (a) 
ornamefits, (b) a specific sum of money and 
(c) the price or value of certain produce 
and empty bags which Labhu Mal was al- 
leged to have brought to his own personal 
use and which he had specifically under- 
taken to return early in 1925. 

In the second suit all that is demanded 
is a rendition of accounts. It is clear to 
my mind that the cause of action in the 
former suit so far as itrelated to (a) orna- 
ments and(b) money advanced, was differ- 
ent from the cause of action set out in the 
second suit. So far as the first suit re- 
lated to the produce and empty bags said 
to have been utilised by the respondent for 
his own purposes, the matter is not free 
from doubt. 

It has, however, beenheld that in order 
make the provisions of O. II, r. 2, Civil Pro- 
cedure Code, applicableit is necessary that 
the cause of action should he clearly the 
same. Inthe present casel do not think it 
can be said with absolute definiteness that 
the causes of action in the two, cases are 
identical. A careful perusal of the plaint 
in the first case indicates that the plaint- 
iff was confining his claim to certain 
specific items said to have been appropriat- 
ed by the respondent quite fapart from his 
liability to render accounts as an agent. - 

I would, therefore, accept this appeal and 
restorethe order of the learned District 
Judge, leavingthe parties to bear their 
own costs in this Court. 

Shadi Lal, C. J.—I concur, 

A, Appeal accepted. 


ERAMULLAN KUNHI MOIDIN V. KUNHI KOMAN NAIR. 
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MADRAS HIGH COURT. 

Appeal Against Appellate Order No. 34 

of 1926 

and g 
Civil Revision Petition No. 264 of 1926. ° 
February 8, 1933. 
Brasray, C. Ji, AND BARDSWELL, J. 
ERAMULLAN KUNHIMOIDIN anD 
ANOTHER— APPELLANTS 

versus 

KUNHI KOMAN NAIR AND anoTHER— 
RESPONDENTS. 

Civil Procedure Codee(Act V of 1908), ss. 47, 95, 
145, 151—-Sui: for injunction—Execution of security 
bond to court for getting temporary mjunction— 
Mode of enforcing bond—Ss. 47, 145, whether apply 
—Inherent power to enforce bond—Maintainability of 
suit—Court, whether juridical person—Assignment by 
court, legality of. 

Pending a suit for declaration of title and per- 
manent injunction restraining the defendants from 
cutting and removing trees, the plaintiff executed a 
registered sezurity bond giving an undertaking to 
the court to make good to the defendants whatever 
loss was suszained by them onaccount of the injunc- 
tion to the extent of Rs. 15,000. The suit was dis- 
missed agairst some of the defendants. and the 
latter applied in execution for assessment and re- 
covery of demages under the security bond. The 
District Judge held that neither s. 145, 8.47 nor 
s. 151, Oivil Procedure Code, was applicable and 
that the only remedy was by way of suit : 
` Held, (i) that s.145 could not apply as the section 
is not applicable as between the parties tothe 
suit; 

(ii) s. 95 did not apply as the amount claim- 
ed exceeded Re. 1,000; Varajlal v. Kastur (1), dis- 
tinguished; 

(tii) the remedy by way of suit was not available 
as the undertaking was to the court and notto any 
person; Raja Raghubar Singhv. Jai Indra Bahadur 
Singh (2), referred to. 

(iv) that in the circumstances, the court had inher- 
ent power ta enforce the bond under ss. 151, Civil 
Procedure Ocde, Raja Raghubar Singh v. Jai Indra 
Bahadur Singh (2), followed. O 

Appeal against, and petition under s. 115 
of the Civil Procedure Code and s. 107 of 
the Governament of India Act praying the 
High Court to revise, the order of the 
District Court of South Kanara, dated 
September 7, 1925, in A. S. No. 24 of 
1924 (O. P. No. 5 of .922, Sub Court, South 
Kanara). . 


Mr. D. A. Krishna Variar, for the Appel- 
A 6 


lants. ° 


Mr. B. Sitarama Rao, for the Respond- 
ents, . 
Beasley, C. J.—The suit out of which 
this matter arises, namely, O. B. No. 32 
of 1920 in the court of the Subordinate” 
Judge of South Kanara was a suit institut- 
ed *by the karnavan of a tavazhi seeking 
a declaration that the suit scheduled prop; 
erties were the joint family properties of e 
the tavazhi and*not fhe private properties . 
of the 2ni defendant,. There was also a 
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claim for a permanent injunction restrain- 
ing defendants Nos. 1 and 2 and 30 and 
-31 or their men from cutting or removing 
trees on the plaint preperties or from 
interfering in any way with the plaintiff's 
management of them. The Ist defendant 
in the suit had leased the properties to 
the 2nd defendant who sub-leased them to 
defendants Nos. 30 and 31, the appellants 
here, who were thus in possession of the 
properties, cutting and removing the trees 
on them. Pending the disposal of the 
suit, the plaintiff applied for a temporary 
injunction against defendants Nos. 1 and 2 
and the appellants. 
of the fact that damages were likely to 
be suffered by the appellants if the 
temporary injunction were granted and the 
suit should not succeed, offered. to give 
security to the extent of Rs. 15,000 as.a 
condition for the granting ofthe temporary 
injunction; and a registered security bond 
was executed by means of which the 
plaintif gave an undertaking to the 
court to make good to the appellants 
whatever loss was sustained by them on 
account of the injunction order in case 
the suit was eventually decided against 
him and further agreed that, in case he 
did not make good the loss, the proper- 
ties mentioned in the security bond were 
to be liable for the amount of the loss 
suffered by the appellants and he also 
made himself personally liable. The 
security bond having been executed and 
put into court, the temporary injunction 
was granted. As against some of the 
defendants who were members’ of the 
tavazhi, the suit was compromised. As 
against the appellants, the suit was dismis- 
sed with costs. Then the appellants in 
execution proceedings (O. P. No.5 of 1922) 
claimed an assessment of the damages 
suffered by them by reason of the temporary 
injunction and a payment to them by the 
plaintiff of the sum so assesse@or so much 
of it as was coveréd by the security bond 
and in default a sale of the propérties 
given. as security in” the security bond. 
The Subordinate Judge was of the opinion 
that. the appellants were entitled to put 
in‘ their claim under s. 145 of *the Code 
ef Civil - Procedure. 


that the appellants bere were -not-entitled 
. in execution proceedings to enforce: the 
security bond on the ground that there 
“had been no decree .for fhe payment of 
‘the damages nor any executable order 
with regard to them. He held that s: 145, 
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The plaintiff, in view - 


The Ist respondent 
appealed to the District Judge who held’ 
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Civil Procedure Code only applied to 
execůtion against persons who had become 
liable as sureties and who are parties to 
the suit. He held further that s.°47 was 
not applicable because there had been no 
decree or executable order and that the 
matter did not relate to the execution, 
discharge or satisfaction of the decree. 
He further held that s.151, Civil Procedure 
Code was of no help to the appellants. 
It was contended on behalf of the respond; 
ents that the appellants’ only remedy, was 
by way of suit. . 
The question before us is whether the. 
appellants are entitled to enforce the 
security bond in execution either under. 
s. 145 or s. 47,Civil Procedure Code, or failing 
a remedy if those sections are not applic- 
able then under s. 151, Civil Procedure 
Code. For the respondenis it is comtended 
that the appellants’ remedy is by way of 
a suit or that an application should have 
been made under s. 95, Civil Procedure Code, 
to the court to award compensation to the 
appellants, and in support of the latter 
contention Varajlal v. Kastur (1), was 
referred to. In that case, the respondent 
had obtained a decree against one Vanmalai 
and’ attached a house in execution. . The 
appellant intervened and applied that the 
house, if sold, should be sold subject to 
a mortgage which he held upon the house. 
His application was dismissed and he 
thereupon brought a suit for a. declaration 
that the house was not liable to be attach- 
ed in execution of the respondent's decree. 


The suit was dismissed by the lower Court 


and the appellant appealed. Pending. 
the hearing of the appeal, he applied for 
and obtained under s. 492 of the Civil 
Procedure Code an injunction restraining 
the sale until the result of the appeal on 
his giving security for interest at six per 
cent. on Rs.” 2 000, the acknowledged value 
of the house.” The appeal was heard in 
due course and was dismissed with costs 
and thereupon the respondent applied to 
recover the interest for which security 
was ordered to-be given. by the District 
Court. It was held that he was not 
entitled to recover it as a court of execu- 
tion cannot award interest when the decree 
is silent and that his remedy was under 
s. 497, Civil Procedure Code, the equivalent 
of s. 95 of the present Code, and that 
that remedy was obtainable on applica. 
tion not to the court of execution but to 
the court which issued theinjunction. The 
short answer, it seems to me, to this con- 
(1) 22 B42, 
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tention is that 5, 95, Civil Procedure fode, 
only deals with cases of compensation not 
exceeding Rs. 1,000 and cannot be applied 
_to cases where a security bond-for a larger 
amount than Rs. 1,000 has been given. 
It was faintly argued nevertheless by Mr. 
Sitarama Rao that the section is applic- 
able because it shows that the court had 
.no power to make any order as a condi- 
tion for the granting of a temporary injunc: 
tion for the giving of security to a greater 
ežteęt than Rs. 1,000. In my view, such 
a contention as that cannot be sustained 
as the power of a court to order’ security 
in such cases obviously cannot be limited 
‘by s. 95 of the Code of Civil Procedure. 
As regards the other contention that the 
‘appellants’ remedy is by suit, there is 
one obvious difficulty and it is that the 
securit? bond was given tothe court. The 
‘appellants, therefore, were unable to sue 
upon the bond unless it had been assigned 
to them. By whom was the security bond 
‘to be assigned? If the bond. had been 
executed in favour of the Amin or some 
‘officer of the court, then that person could 
-either have sued upon it or under orders 
of the court, assigned jt to the appellants 
to sue upon. But thatis not the case here 
as the security bond does not purport to bind 
the plaintiff to any individual officer or 
person but merely binds the plaintiff to the 
court and as was pointed out in Raja 
Raghubar Singh v. Jai Indra Bahadur 
Singh (2), the court is not a juridical person 
and cannot be sued:andit cannot take pro- 
‘perty, and as it cannot take property; it 
cannot assign it. The security bond in 
question here is as follows:— 
“I am the plaintiff in the above suit. As per order 
“on R I.A. No, 241 of 1920 besides issuing an injunction 
restraining defendants Nos. 1, 2, 30 and 3t from 
„entering on the suit properties and from felling the 
trees standing théreon and from removing therefrom 
the trees already felled, the court has ordered me to 
furnish security for: Rs..15,000: I offer as security my 
arwar right in the properties mentioned in the 
schedule annexed hereto and: give the following 
undertaking tothe court. If the suit goes against 
me, I sball be bound to pay defendants Nos. }, 2, 39 
and 31 the amount of damages which may be assessed 
by the court resulting on account of the order on 
R.I. A. No. 241 of 1920. In case of my default to 
pay the amount of damages as stated above, I bind 
myself and my heirs and representatives to pay the 
same on my personal liability as well as on the 
, Tesponsibility of my properties mentioned below when 
ordered by the court.” $ 
It is quite clear that ihe undertaking was 
given to the court and I am unable toagree 
that the appellants could have sued upon 
.the security bond. It remains to be seen 
what was the appellants’ remedy. The 
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procedure provided by ss. 145 and 47, Civil 

Procedure Code, was resorted to. Itis, I 

think, clear that s. 145, Civil Procedure Code,. 
does not apply to such a case as this as the 

appellants and the respondents were 

parties to the suit and Raj Raghubar Singh 

v. Jai Indra Bahadur Singh (2) is authority 
for the position that although the case does 

not come within the terms ofs. 145, Civil 
Procedure Code,the court has inherent power 

to enforce its bond without recourse to-a suit. 

Therefore, even assuming that the respon- 

dents’ contention is correct that s. 47, Civil 

Procedure Code does not provide for sucha 

case as this, the appellants having no remedy 
under either of those sections and no remedy 
by suit, it is a case which brings into play 
s. 151, Civil Procedure Code and in my 

view, this is a claim which can properly be 
dealt with under that section. That being 

so,the judgment of the lower Appellate Court 
was erroneous upon this point and its decree 
must be set aside and that of the Subordinate 
Judge restored with costs here and in the 
lower’ Appellate Court. The petition is 
restored to the file ofthe first Court for 
further enquiry. 

` Bardswell, J.—I agree. 

AWN. Decree set aside. 


(2) 55 Ind, Oas. 550; 42 A 158 at p. 167;220 0 
219; 6 O LJ 68% 38M LJ 302%; 18 AL J 263; 22 
Bom L R521; 461A 298; 13 L W 82 (P O). 
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LAHORE HIGH COURT. 
Criminal Appeal No. 1598 of 1932. 
February 24, 1933. 

Jar Lau, J. 
CHAUDHRI RAM—Convicr— 
APPELLANT 
versus 

EMPEROR—Obpposirg PARTY, 

.Penal ‘Code (Act XLV of 1860) 8. 489-A—Posses« 
Sion of counterfeit currency note—Guilty knowledge 
or intention to be proved by prosecution. * = 

Where the accused who Was found to bea simple- 
ton produced four currency notes one of which was 
found to bes courterfeif note, but the accused had 
no other counterfeit note in his possession and he 
himself said he had borrowed it from another person, 
the circumstancés are so doubtful that it isnot safe 
to maintaia his conviction. In such cases the 
‘prosecution should prove the requisite guilty 
knowledge or intention of the accused. e . 


Griminal Appeal from an order ‘of the 
Magistrate, First Class, Lahore, exercising , 
enhanced powers under s. 30, Criminal Pro- 
cedure Code,, dated November 29,” 
1932. 

Mr. B. R. Puri, for the Appellant, 
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Mr. Abdul Rashid, Assistant 
Remembrancer, for the Crown. 

* Judgment—The appellant Chaudhri 
Ram has been ` convicted under s. 489-B of 
the Indian Penal Code, for being found 
in criminal possession of a counterfeit 
Government currency note. 

The facts are that on October 1, 1932, 
the appellant went to the Post Office in 
order to remit some money by Money 
Order and tendered four currency notes 
to the Money Order Clerk. One of these 
currency notes of the value of Rs. 5 was 
obviously a counterfeit note and the Postal 
Clerk having invited the attention of the 
Post Master to. this fact the Police was 
called in and the appellant sent up for 
trial. No other counterfeit currency notes 
have been found in his possession, nor has 
it been shown by any independent evidence 
that he hadknowledge that the currency 
note tendered by him was counterfeit. 
He is described to be a simpleton and has 
stated that he had borrowed Rs. 20 from 
‘two persons which included the currency 
note in question. 

The appellant has produced two wit- 
nesses to prove that from one of these two 
men he borrowed Rs. 6 which included a 
folded currency note. j 
. The circumstances, in my opinion, are so 
doubtful that it is not safe to maintain the 
conviction ofthe appellant. The requisite 
guilty knòwledge or intention has not been 
established by the circumstances proved 
by the prosecution, nor has the possibility 
of the innocence of the appellant ex- 
cluded. 

I accept the appeal and setting aside the 
conviction of the appellant acauit him and 
‘direct that he be released from jail forth- 
with. 


Legal 


N. Conviction set aside . 
e 


s 
—_—— 


MADRAS HIGH COURT. 
Second Civil Appeal No. 110 of 1929. 
December 12, 1932. 
CuRGENVEN, J. o 
RAMALINGAM PILLAI—PLAINTIFF 
—APPELLANT 
versus 
PONNUSAMI GOUNDAN AND orunés 
E DEFENDANTS — RESPONDENTS. i 
© Givil Procedure Code (Act V of 1908), s. 9—Suit to 
eshablish right to stop idol at plaintiff's house for 
worship—Jurisdiction of Civil Court—Trustees ‘of 
temple, whether necessary parties, is : 
The right to require an idol to be stopped at the 
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plaintiff's house for worship is a right to participate 
in worship and a suit to establish such ‘right is 
cognisable by a Civil Court, Manzur Hasan v. 
Muhammad Zaman (2), relied on. Kreshnaswami 
Aiyangar v. Rangaswumi Aiyangar (1), distinguished. 

Inasuit of this nature ifthe plaintiff does not 
go so far as to say that the defendants’ denial of his 
right is made by them as representing the trustees 
or that the trustees have denied his right the cuit 
will not be bad for non-joinder of the trustees. Haran 
Sheikh v. Ramesh Chatdra Bhuttacharjee (3), 
distinguished. 


Appeal against the decree of the court Of 
the Subordinate Judge, Cuddalofe, in 
Appeal Suit Nos. 372 and 383 of 1926 (Ap- 
peals Nos. 127 and 150 of 1926 respective- 
ly, on the file ofthe District Court of South 
Arcot) preferred against the decree of the 
Court of the District Munsif, Tindivanam, 
in Original Suit No.68 of 1926 (O. S. No. 
34 of 1925, District Munsif’s Court, Gingee.) 

Mr.C. Padmanabha Ayyangar for Mr. 
T. E. Ramabhadra Chariar, for the Appel- 


lant. 
Mr. V. Ramachandarao for Mr. E. V. 
No. 


Sundara Reddi, for the Respondents. 

Judgment.—In disposing of A. S. 
372 of 1926 the learned Subordinate Judge, 
in my view, has confounded two - entirely 
different issues. In para. 6 of his judgment 
he proposesto himself the question whe- 
ther the plaintiff's claim is cognisable by 
a Civil Court, which is the subject-matter 
of Issue No.6. He then goes on to discuss 
what the claim amounts to and appears to 
be deciding the question whether the 
plaintiff has established a right ‘to require 
the Gods to be stopped at his house, which 
is the subject-matter of Issue No, 2, 
though heconeludes by finding that the 
right claimed by the plaintiff is not cognis- 
able by a Civil Court. I must take it that 
he hasrestricted himself to a considera- 
tion of the 6th issue and that he has left 
the 2nd issue undecided. f 

The case upon which he seems to have 
relied in his somewhat confused discussion 
is Krishnaswami Aiyangar v. Rangaswami 
Aiyangar (1). There is no doubt that the 
brief passage in the judgment which is 
relevant upon this point concludes with the 
observation that tke suit is not of a nature 
of whicha Civil Court can take cognisance, 
But the grounds given for coming to that 


conclusion are in ithe first place 
that the right claimed to stop the 
idol in front of the plaintiff's 


house is not part of the rightto worship by 
a member of the community for whose 
benefit the temple has been dedicated 


(1) 5 Ind, Oas, 79:19 M LJ 743; 7M LT 248, 
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which, I think, must be regarded asa fnd- 
ing upoh the merits of that particular case; 
another finding of the same description is 
that thefe can be no right to obstruct a 
highway for the purpose connected with the 
plaintiff's claim. I find it difficult to under- 
stand how the cognisable character of the 
dlaim can be decided on grounds such as 
these.” It is unnecessary to canvass his case 
further because, in my view, the Privy Coun- 
cjl case in Manzur Hasan v. Muhammad 
Zaman (2) which the learned Subordinate 
Judge dismisses as having no reference to 
the circumstances with which we are now 
dealing is clear authority, as the learned 
District Munsif has taken it to be, that a 
claim by a person to exercise a right of 
worship is aclaim of description cognis- 
able by a Civil Court. Their Lordships 
have mae reference tothe differing views 
taken bythe High Courts of Bombay and 
Madras and have expressed a preference 
for the Madras view, upheld by Calcutta, 
that a suit of thischaracter is cognisable 
bya Civil Court. Their Lordships were 
dealing with the right toconduct a religious 
procession through a public street; but 
their decision sets atrest the more general 
question, whether a claim to conduct or to 
participate in public worship is actionable. 
There can be no doubt that, whether it- be 
well or ill-founded, the plaintiff's claim is 
one soto participate and I think it is quite 
clear accordingly that the 6th issue in the 
suit must be answered in plaintiff's 
favour. 

The learned District Munsif, who has 
decided all the issues, has given the plaintiff 
a decree with reference to the two deities. 
Gangai Amman and Ponni Amman, which 
formed the subject-matter of A.S. No. 372 
of 1926 before the Subordinate Judge. The 
learned Subordinate Judge has not proceed- 
ed to consider the other issues with the 
-exception of one, namely, Issue No. 7 on the 
question of non-joinder. The point here 
raised was that the villagers asa body con- 
stituted the trusteesof the affairs of these 
deities, thatthe defendants in obstructing 
the plaintiff acted as such trustees and that 
that it was necessary either to implead all 
the villagers or to bring a representative 
suit in order that an operative decree might 
be passed: The single case upon whicn 
the learned Subordinate Judge -in accept- 
ing this contention has relied uponis Haran 


(2) 85 Ind, Gas. 236: 47 A 151; A 1R 1925 P.O. 
36; 48M LJ 23,21 L W239;6PL T115; 233A LI 
179; 27 Bom. 1, 170;20 WN53;L R 6A P. 0.31; 
29 QW N 483; 3 Pat, LR 300; 521A 61 (P.O. 
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Sheikh v. Ramesh Chdndtd Bhuttacharjee 
(3). That was a case against servient 
owners as defendants by a plaintiff who” 
claimed a righto® way over land in whicl 
the servient owners had shares. One such 
servient owner has omitted, and the court 


held that the non-joinder was a fatal defect 


on the ground that the decree, if made, 
must be infructuous. With all respect it 
is difficult to see why it should have been 
infructuous against those persons who were 
parties toit, and in a latter case Surja 
Narain v. Chandra (4) doubts have been 
expressed as to the correctness of this decis- 
ion. Inthe present instance the plaintiff 
does not go so far as to say that the de- 


_fendants’ denial of his right is made as 


representing the trustees or that the trustees 
themselves had made any such denial of his 
right to participatein the worship. He has 
selected these defendants, he says, because 
they are the persons who have by overt acts 
obstructed him in the exercise of his alleg- 
ed right. In these circumstances I am un- 
able to see why a decree should not be 
passed against these persons, the plaintiff of: 
course to takethe risk that obstruction may 
come from some other quarter which would) 
not be bound by the decree. I cannot 
find any valid ground in this objection. 

With regard to the other deity, Dropathi 
Amman, the subject of A.S.No. 383 of 
1926 on the file ofthe Subordinate Judge's 
Court, the question of the cognisability of 
the claim has again been raised; but I 
thinkit is “unnecessary to enter into it 
because in this instance the learned Subor- 
dinate Judge has found that, assuming it 
to bea claim which can be entertained by 
a Civil Court, the plaintiff voluntarily 
abandoned the exercise of any right he may 
have possessed by giving up the celebration 
of the festival in 1920. This is a finding of. 
fact on which both the lower Courts are con- 
current and jssufficient to dispose -of the 
case in this respect, and d, therefore, record: 
no finding inthis instance upon Issue No. 
6 a i . 


5 2 , 

The result of my findingsisthat thatthe 
portion of the Subordinate Judge's decree 
which relates to A. S. No, 372 of 1926 is 
set aside andthe lower Appellate Court 


will restore A. S. No. 372 of 1926 to its file ° 


and proceed to dispose of it after finding 
upor the remaining issues. The portion of 
the decree relating to'A. S. No. 383 of 1926, 
isconfirmed, -The appellant will pay the e 


o 62 Ind. Cas. 425; 25 O W N 249. 
(3) 84 Tnd, Cas 467; 400 L JTA AT R 1924 Çal 


. 
. 


. 
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respondents half the costs of the second 
appeal. The remaining half of the costs 
< will abide and follow the result of A.S. No. 

®72 of 1926. . 

A. Decree set aside. 

LAHORE HIGH COURT. 
Second Civil Appeal No. 1054 of 1932. 
December 21, 1932. 


f Tapp, J. 
BANSI LAL—Puraintivr— 
APPELLANT 
We VETSUS é 
SAWANU AND ANOTHER-—DEFENDANTS 
— RESPONDENTS. 

Mortgage—Redemption—Usufructuary mortgage — 
Postponement of redemption for a long period— Whe- 
ther necessarily aclog on redemption—Tests—Trans- 
fer of Property Act (IV of 1882), s, 60. 
. The postponement of redemption for a long 
period in a usufructuary mortgage is not neces- 
sarily or per se a clogon redemption. What has to 
be seen’ is whether the effect of such a covenant is 
to postpcne redemption for an unduly, long period 
without any corresponding advantage tothe mort- 
gagor or whether the ‘circumstances are such as to 
indicate that the stipulation ‘postponing redemption 
jg unreasonable and ‘oppressive and intended to 
fetter the rightto redeem. j 
`- Second Civil Appeal from the decree of 
the Senior Subordinate Judge, with enhanc- 

` ed appellate powers, Kangra at Dharamsala, 

dated. May 9, 1932, affirming that of the 
Subordinate Judge, Fourth Class, Kangra, 
dated July 4, 1931. 

Mr. J. R. Agnihotri, fcr the Appellent. 
' Messrs. Mukand Lal Puri and Shambu 
Lal Puri, for the Respondents. 

Judgment.—The facts necessary for the 
determination of this second appeal are 
briefly as follows :— 

In 1905 two widows Musammat Sandhia 
and Musammat Lachhmi each mortgaged 
her half-share in an area of 37 kanals 17 
marlas of land for Rs. 99-8-0 in favour of 
‘Kandu, father of defendant No. 1 and 
Duni- defendant No. 2. On the death of 


Musammat Lachhmi her co-widow, Musam- 


mat Sandhia sucgeeded to her half-share 
according to thé mutation effected in June, 
1915. In thesame mpntheKandu -and Duni 
transferred their mortgagee rights in half 
the land in favour of the plgintiff-appellant 
Bansi Lal and.one Kirlu the husband of 
Musammet Lajwanti defendant No. 3. for 
* Rs. 200, vide mutation dated June 17, 
1915, on May 17, 1929, Musammat 
Sandhia sold the lahd to the plaintiff Bansi 


- Lal, who brought the present suit for re- 


e demption. He was met by. the plea, : that; 
he was not entitled to redemption, till the 
expiry of 50 years’ as stipulated in the 


. 
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This plea has succeeded in both. 
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the courts below and the plaintiff has come 
up in second appeal alleging that the 
period of 50 years isa clog on the equity 
of redemption. K ' 

Now the postponement of redemption for 
a long period in a usufructuary mortgage 
is not necessarily or per se a clog on re- 
demption. There are several authorities 
for the proposition that a period of even 
60 or 90 years isnot by itself a clog on 
redemption, What has to be seen is whe; 
ther the effect of such a covenant is “to 
postpone redemption for an unduly long 
period without any corresponding advant- 
age tothe mortgagor or whether the cir- ` 
cumstances are such as to indicate that the 
stipulation postponing redemption is Un 
reasonable and oppressive and intended: 
to fetter the right to redeem. The mort- 
gages being usufructuary ones the mort- 
gagors or their successors-in-interest would . 
be ina position to redeem on payment. - 
merely of the mortgage money, and there 
would be no accumulation of interest. As. 
observed by the léarned Senior Subordi-' 
nate Judge the mortgagors being widows 
with only a limited. interést’ the mort- 
gagees incurred a certain. risk in having 
the alienations set aside on the ground that , 
they had been effected without consideration 
and.necessity. 

On the other hand itis urged on behalf 
of the appellant that 30 kanals of land: - 
yields one maund of maize and more than: 
half a maund of wheat per kanal every 
year and the mortgagees thus .bene-. 
fited very considerably. In my opinion 
this advantage is more than balanced by 
the risk undertaken by the mortgagees. 
and referred to above. It was also cons, 
tended on behalf of the appellant that ‘the: 
mortgage money advanced by the mort~> 
gagees had been recovered by the transfer 
of their right in half the land in favour- 
of, the plaintiff. I do not think this con-: 
tention has much force, especially in view: 
of the fact that when the plaintiff acquired. 
the equity of redemption in 1929 from: 
Musammat Sandhia he was fully aware 
of the stipulation postponing redemption 
for 50 years. 4 | 

On a consideration of all the above fasts : 
Iam not prepared to hold that the long 
period fixed for the redemption of the 
mortgages in question operates asa clog 
thereon and I therefore, dismiss th: appeal 
but under the circumstances leave ths 
parties to bear their own costs through- 
out... : 


"Ns Appeal dismissed, 
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PATNA HIGH COURT. 
SPECIAL BENCH. 
Miscellaneous Judicial Case No. 18 of 1933. 

August 16, 1923. . 

Wort, Acta. C. J., KULWANT SAHAY AND 
Fazi Aut, JJ. 

In the matter of BISESWAR NATH. 

SAHU, ADVOCATE. 

Leyal Practitioner —Appearing in criminal case 
without Vakalatnama—Rule demanding the filing 
of vakalatnama in criminal proceedings— — Whether 
arbitrary—Advocate wrongly retaining copies of 
judgment—Motive not material— Professional mis- 
conduct—Mortgage with clients for providing for fees 

_ în case— Excessive interest—Pressure on clients— 
Whether amounts to unprofessional conduct— Duties of 
Advocates. 

The rule of court which demands the filing of a 


Vakalatnamd or Mukhtarnoma in criminal proceed~. 


ings is an arbitrary rule There is no moral sanction 
behind it. Itis a rule which was made for the 
better administration of justice and . 
which officer of the court must comply. -with but a 
disobedience of that rule in ` the particular’ case > cannot 
be held toamount to professional misconduct, though 
no rvle can be laid down that appearance without a 


Vakalatnama or other non-compliance with , the rules. 


cannot amount to professional misconduct. 
cols 1 & 2.) 

” Whereis was alleged that an Advocate wrongly 
retained the copies of- certain judgments without 
handing them over to the parties as he. was bound to 
do, and even afier . their asking him, for the copies 
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he did not give them and it appeared to the court: 


that the Advocate did in fact retain the copies : 

Held, that whatever the motive of the Advocate’ 
might ‘have been 
regard to the fact that there was, no valid excuse for 
retaining the judgments, the “only conclusion th 
court could esme to as regards this matter was tha 
the Advotate was guilty:of professional misconduct, 
Ep. 102!, col 1.]- 

An Advocate entered into a mortgage, with a certain 
person, the purpose of the mortgage bond | being 
inter alia the provision of fees to’ the Advocate. 
The interest was excessive and there was: some pres“ 
sure onthe part of the Adyocate.to..make him 
mortgage a large area: 

Held, that under the circumstances and having regard 
to the method adopted by the-Advocute in ‘defending 
himself, he should be found tobe guilty of profes- 

_ Bional misconduct. [p. 1072, col. 2] 

The position of an ‘Advocate is a privileged and 
responsible one and the public have a right to 
look upon the Bar as consisting of persons in whom 
they may have the utmost-confidence. [ibid.] : 


Messrs. M. Yunus, I. B. Biswas, N, C. 
Ghosh, S.S. Rakshit and N. K, Biswas, for 
the Advocate. , 

The Government Pleader and Messrs, 
A.K. Varma, J. K. Prasad, and R. N. Lal, 
for the Crown. 

. Wort, Actg. GC. J.—This matter comes 
before this court after a decision, by a 
tribunal ‘of ‘the Bar ‘Council appointed . by 
the Chief J ustice with regard, to the Con- 
duct of one Babu Biseswar., Nath Sahn, ag 
Advocate of this court, It.is unnecessary 
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in withholding them,. having- 
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this matter except to.,say. that it first 
came before this court on a report by, Mr. 
Rowland, the then District Judge of Patna, | 
The allegations , of alleged professiona] " 
misconduct relate particularly to certain 
criminal proceedings in which two persons 
Mewalal and Rambrich Lal were concerned, 

They were charged with theft and cri- 
minal trespass and were ultimately convic- 
ted. As [have said itis in relation more 
particularly, to these proceedings. that the 
allegations of professional misconduct 
are alleged. There is one, other matter 
which formed. part of the charge and that 
related to certain execution proceedings i in 
certain rent, suits to which, Ishall presently 
refer. 

“When, the matter came before the tri- 
bunal of ‘the Bar..Council twelve charges 
were. framed but,so far as we are concerned 
it is only necessary to investigate charges 
Nos. 1, 2, 3, 6, and 10. The learned Govern- 
ment Pleader who-appeared on behalf of 
the Bar, Council and also appeared on 
behalf of ‘the Crown, both before the tribu- 
nal and this court does not press the 
others. Substantially the finding of the 
tribunal was that the'Advocate was guilty 
of these charges, Nos. I, 2 and 3. 

Shortly the ‘facts which it is necessary 
to mention, are these. Certain criminal 
proce6dings to which I have referred were 
started against the two persons Mewalal and 
Rambirich. They were brought before the 
court. on’ September 26, 1930. From the 
record of the proceedings it. will be seen 
that ‘the next, date .of hearing was Octo, 
ber 14. There were subsequent hearings, 
to which I shall have presently to refer, 
but ultimately judgment was delivered on 
November 27, 1930, convicting the two 
accused persons. An application was made 
by the two accused for copies of the Judg- 
ment and from the petition it appears 


that” the accused persons desired that the, 


eopies should be handed to their Advocate, 
who is the Advocate regarding “whose, 
conduct we are concerned inthis ase, 
Copies were supplied in accordance with ithe 
petition and then on December 2, at, least 
that is the date alleged, the accused. persons 
appear to, have gone tothe court complain- 
ing ‘that Biseswar Nath Sahu, the. Adyo- 
cate, had wrongly retained these judgments, 
Tdo,not propose at, this moment to go into 
détails ‘with regard” to this matter. but 
they were sent back to the. , Advocate and - 
ultimately the Advocate appeared on ; their, 
behalf in the, appeal,” I,mention this fact 
at this. stage . as it was ‘by reason of, the 


iis 
allegation of the decused persons that the 
judgments had been retained by the 
Advocate that this matter ultimately came 
hefore this court on arepost of the District 
Judge. : 

There were twelve charges as I have 
stated, but a number of them, including the 
fourth charge have not been pressed. I 
mention the fourth charge because that 
relates to the introduction of the Advocate 
to the two accused persons. It was alleged 
that the Advocate made certain represent- 
ation to the accused resulting inhis being 
retained in the criminal case. It is un- 
necessary to deal with the allegations of 
the complainants in this regard as I have 
already indicated that they were not 
established before the tribunal and were 
not pressed before this court. I mention it 

merely by way of introducing the other 
facts with which we are concerned in this 
inquiry. 

Tocome directly to the charges, charge 
No.1 relates to the matter which I have 
just mentioned, namely, the alleged with- 
holding by the Advocate of the judgment. 
Charge No. 10 also relates to the same 
matter. The difference’ with regard to them 
is Lhe motive which is alleged for which 
the judgments were withheld. As re- 
gards charge No. 1 it was alleged- by 


the complainant that the judgments 
were withheld by the Advocate 
with the -intention of getting himself 


tetained in the appeal. Charge No. 10 
alleges that-the judgments were withheld 
with the intention of the Advocates getting 
a sum of Ks. 10 each from the two 
accused persons. Charge No. 6 is an 
allegation -that whilst the relationship of 
lawyer and client existed the Advocate 
persuaded the accused persons to enter 
into a mortgage bond at an wunconscion- 
able rate of interest for the purposeof the 
provision of fees for himself in the case. 
although, as was alleged by the complain- 
ants, a consolidated *fee Rs. 150 had already 
been fixed and paid prior to the daté upon 
which it was‘alleged the mdttgage transac- 
tion was entered into. 

To come back to charges Nos. 2 and 33 
The allegation is as regards charge No.2 
that the Advocate appeared in some three 
dut of six suits or execution proceedings 
out of rent suits without a vakalatnama 
and charge No. 3 alleges that the Ad- 
‘vacate appeared in the criminal proceed- 
ings in jts trial stage, without a vakalat- 
nama. I think perhaps it would be con- 
yenient to deal with charges Nos. 2 and 3 
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in the first instance. It is quite..clear 
that out of the original rent suits there 
was a vakalatnama in favour of the Ad- 
vocate in five out-of the six, and that 
in the execution proceedings arising out 
of the six rent suits there were vakalat- 
namas in three. It is quite clear there-. 
fore that as regards some of the execution 
proceedings the Advocate appeared and 
acted without a vakalatnama. It is con- 
tended by Mr. Yunus who appears om 
behalf of the Advocate -in this couréethat 
ihe circumstances disclose nothing more 
than an excusable mistake. It is pointed 
out that the documents in the case or 
rather the rent decrees gave, Biseswar 
Sahu’s name as the Advocate and I 
imagine there is a good deal in the argu- 
ment which Mr, Yunus advances in this 
connection, that is that it was not ¢ncum- 
bent upon the Advocate to. see whether 
the rent decrees were correct in this 
respect; in other words when the Advocate 
saw his name appearing in therent decree 
he was entitled to assume that a vakalat- 
nama had been filed in all the rent suits 
and that therefore, he was entitled to appear 
in the subsequent execution proceedings; 
therefore there was no breach of the rules 
of the court relating to the matter. Be~“ 
fore dealing with the conclusion at which 
we have arrived as regards charge No. 2, 
I come to the case of charge No. 3, that 
is, a8 I have said that charge that the 
Advocate appeared in the criminal prc- 
ceedings in the trial stage without a 
vakalatnama. This is a more serious 
matter because having regard to the facts 
of the case it is difficult to: find an excuse 
for the Advocate in this particular matter. 
The tribunal seemed to be under the 
impression that the vakalatnama which was 
ultimately filed in the appeal proceedings 
had been altered so far as its date was 
concerned. This appears to be correct but 
the decision of the tribunal as regards the 
particulars of the alteration appear to me 
to, be incorrect. From a careful scrutiny 
of the vakalatnama it would appear that 


_ the original date of the document was 
. December 


27, and this had been 
changed to November 27. It was 
thought, as far as my memory of the 
decision of the tribunal goes, that the 
alteration was from October 27, to 
November 27, the alteration being with 
the intention, it would appear, of showing 
that the Advocate when he first appeared, 
according to his own case, that is on 
October -31, had in fact a vakalatnama, 
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But this is not quite consistent with the 
“story which has been told, becausé at one. 
Stage of the proceedings the Advocate was 
juestned by the peshkar in regard to 
this matter and he then stated that a 
vakalainama was unnecessary as he was 
appearing on instructions of a mukhtar. 
So far I have not mentioned this mukhtar 
but from the facts it would seem thatthe 
mukhtar appeared for the accused on 
e September 26, when he disappeared from 
‘the case according tothe complainants on 
thè representations to which J have already 
referred and which were the subject- 
matter of the unsustained charge No. 4. 
Apart from all unnecessary details it is 
clearly established that the Advocate did 
not have a vakalatnama when he appeared 
in the trial stage of the criminal proceed- 
1INngse 


A very considerable argument has been 
advanced by Mr. Yunus on the question of 
whether a vakalatnama was necessary. 
Mr. Yunus has gone so far as to say that 
once the mukhtar was in the case, as he 
admittedly was ‘on September 26, 
unless notice was given to the court of his 
discharge from his duties as an Advocate; 
he still remained, and technically therefore, 
the Advocate Biseswar Sahu would be 
entitled to appear without a. vakalatnama 
inhis name. Thatargument,in my judg- 
ment, cannot be supported. What is abund- 
antly clear from the facts ~and there seems 
to be no reason whatever for disbelieving 
the evidence of the mukhtar on this point —is 
that he had gone out of the case immediate- 
ly after the hearing on September 26. In 
his diary the date of thenext hearing name- 
ly October 14, is mentioned but he has 
explained that by stating that that date was 
put in his diary on the occasion of Septem- 
ber 2#, when the next date of hearing was 
fixed. As I have already said there seems 
to be no reason why the evidenceof the” 
mukhtar should be disbelieved on this point. 
Thisseems to dispose of this point. As- 
suming that the fact is established that on, 
two occasions at any rate the Advocate 
appeared contrary to the rulesof the court 
without a vakalatnama, it remains to he 
seen whether that action on his part 
amounts to professional misconduct. Ihope 
I shall not be misunderstood in stating that 
the rule of court which demands the filing 
of a vakalatnama or mukhtarnama in cri- 
minal proceedings is an arbitrary rule. 
There is no moral sanction behind it. 
œ rualewhich was made for the better ad- 
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ministration of justice and itisa rule which 
an officer of the court must comply with but. 
even making these statements it is rather 
difficult to hold that a disobedience of that 
rule in a particular case amounts to pro- 
fessional misconduct. The Government 
Pleader was pressed on this point as to what 
object there could bein the Advocate omit- 
ting to comply with this rule. The most 


‘that could be suggested was that he might 


have retained the stamps or rather the money 
for stamps which were required for stamp- 
ing the vakalatnama. This matter incid- 
entally formed the subject-matter of another 
charge which has not been sustained or 
pressed in this court. It is ulmost incredi- 
ble that an Advocate for the sake of a 
rupee, which is the stamp fee on this 
vakalatnama should omit to comply with 
thisrule the result of which at any rate in 
civil proceedings might get him into very 
serious difficulties with his client. It appears 
to usfrom the evidence in this case that the 
Advocate as regards these matters, that is 
charges Nes. 2 and 3 was guilty of gross neg- 
ligence. Speaking for myself I.am not per- 
suaded that that conduct however reprehen- 
sible in an officer of the'court, does amount 
in thiscase at any rate to professional mis- 
conduct. lt must not be understood that I 
amlaying down any rule that appearance 
without a vakalatnama or other non-com: 
pliance with the rules cannct amount to 
professional misconduct. There may be 
instances in which the court would be forced 
to hold otherwise but we content ourselves 
by saying that in this -particular instance 
having regard to all the circumstances of 
the case the Advocate was not guilty of pro- 
fessional misconduct in this respect, 

That disposes of charges Nos. 2 and 3 
and we have to dealonly with those charges 
which relate to the withholding of judg- 
ments and with the execution of the mort- 
gage deed. The Advocate in his evidence 
and explgnation contends that he did not 
withhold the judgments of the trial Court 
which wasdelivered on November 27,1930. 
He saysinhisevidence and in his explana- 
tion that he had no reason for withholding it, 
asking us, therefore, to believe, that as he 
had no,reason hein fact had not withheld it. 
There are one or two facts which seem to 
me to be beyond any possible controversy: in 
this case. First] must repeat what I have 
already mentioned*in an earlier part of this 
judgment that the accused persons had re- 
quistioned these judgments at the same time 
asking the court to hand them fo the. Ad- 
vocate. That was on November 28, 
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We'then. have the fact which is indisput- 
able that on December 3, a petition was filed 
“by the complainants complaining of the 
conduct of the Advocate in retaining these 
judgments. There is some*slight discrep- 
ancy in the evidence as to what happened 
prior to December 3. I think it cannot be 
denied that Mewa was speaking the trath 
when he said that he had been previously 
to the Advocate and demanded the judg- 
ments. I[tigalmost impossible to explain 
the petition if that was not the fact. Mr, 
Yunus on behalf of the Advocate has cont- 
ended that the dates or rather the evidence 
as regardsthe dates is such that the only 
conclusion at which the court could arrive, 
would be that no demand. was made by 
Mewa or Rambrich ofthe Advocate for these 
judgments and reference is made to the 
evidence of the peshkar in this connection. 
The peshkar has stated that after the peti- 
tion was filed they were then ordered to go 
back and settle their differences with the 
Advocate. Itseems to me looking at the 
matier with the closest possible scrutiny, 
that the evidence on this point of Mewa is to 
bė accepted. We find that subsequently at 
any rate, though the judgments were not 
obtained as we know, the Advocate did in 
fact appear inthe appeal. It is only onthe 
hypothesis that not only is the memory: of 
the peshkar atfault but also he is saying 
that which is deliberately untrue that we 
can possibly accept the contention advanced 


on belialf of the Advocate by Mr. Yunus’ 


that no visit was paid by the complainants 
to the Advocate demanding the judgments. 

As I have said in the first instance, the 
petition is only explained on the basis that 
the complainants had first visited the Ad- 
vocate; in other words. the petition itself is 
corroboration of their evidence on this point. 

Wehave no reason to disbelieve the state- 
ment that they subsequently went back and 
yoade the representation tothe Advocate for 
the second time. The tribunal has come to 
the conclusion, perhaps a somewhat specula- 
tive conclusion, from one point of view, that 
the ‘subsequent events resujted from the 
Advocate having got wind of this petition. 
The subsequent event to which the tribunal 
refers, is the fact that the Advocate in the 
‘appeal appeared for the accused “persons 
wWifhout.a fee. Iam not prepared to say in 
this case that the evidence is entirely satis- 
factory asregards details, but Iam forced 
back to the conclusion that the story which 
fhe-complainants have |toldin this respect 
is supstatitially true, Wehethear there was 
8 second visit, before 4-30, on. December 2, 
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seems to me to be immaterial if the peshkar 
is righ’, namely, that a visit had been-paid ' 
by thecomplainants with their petition to 
him at about 4 or 4-80 on November 2 
Having regardto the considerations which 
I have stated it seemsto me to beclear asl 
have already mentioned thatthe complain- 
‘ants had already been tothe Advocate and 
Ithink alsothat the evjdence establishes 
that a second visit was paid. But more 
important than details of that kind is the X: 
question of whether the Advocate , did in facte 
retain the judgments. I have persondlly 
no doubt whatever that the Advocate did 
so retain these judgments. At least two 
motives have been stated by the complain- 
ants, one is as I have said for the purpose 
of getting himself retained in the appeal, 
the other for the purpose of extracting two 
sums of Rs. 10 each. It may not be absglute- 
ly essential to discover a motive to establish 
the fact, although it must be clear that 
that does affect the question which. we now 
have to determine, viz., whether the reten- 
tion amounted to ‘misconduct, It must be 
remembered in connection with the question 
of motive that the motive which was alleg- 
ed in charge No. 1 might well be establish- 
ed without there being any evidence onthe 
part of the complainants that there was 
any statement of the Advocate as regards 
his intention in that matter. It is almost 
impossible in fact to conceive a case in 
which an Advocate says “I am withholding 
documents which belong to you so that I 
may be retained in other litigation.which is 
to follow.” Isayit is almost impossible to 
conceive a case of that kind, The Advocate, 
if he had any such intention, might give 
many excuses for his conduct, but ‘the real 
reason would be the last which he would 
mention inthe circumstances, if that was his 
intention. I have stated that the Advocate 
here explains that he had no reason for 
withholding the judgments. We have no 
*doubt that the inference which can be drawn 
from the facts isthat his intention was that 
he should be retained in the appeal, and 
corroboration of this can be found from 
‘the evidence of the peshkar who states that 
in a subsequent interview the Advccate 
complained of the complainants’ treatment 
of him in that they desired to instruct some 
other Advocate inthe case. The tribunal 
has made some comment regarding the 
knowledge of the Advocate or the petition 
of the accused andthat he appeared with- 
out fees as he had received information of 
. the petition. The fact is that he did appear 
in the appeal although without fees, we can 
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only hold in the circumstances of thjs case 


_know from the 


that this was a last moment decision on 
the part of the Advocate and this supports 
the vi8w that his intention ine retaining the 
judgment was to get himself engaged. 
His excuse as regards appearing for the 


. complainants in the appeal on the ground 
of their poverty without fees in my judgment ` 


is belied by his “general conduct in this 
case, and having come to that conclusion, 
particularly having regard tothe fact that 
‘there was no valid excuse for retaining the 
judgments, the only conclusion the court 
can come to as regards this, matter is that 
the Advocate was guilty in this respect of 
professional misconduct. 

I now cometo the Jast remaining charge, 
that relating to the mortgage deed. The 
mortgage deed was executed on October 23, 
and eregistered on the 24th, the stamp 
having been purchased as we now 
evidence, as early as 
October 20. The property mortgaged was 
the property of the wife of Mewa. The 
circumstances under which she came pos- 
sessed of that property, it is not necessary 
to state. Mewa was asked to execute the 
mortgage ex abundanti cautela. The con- 
sideration was Rs. 200. There is a second 
charge as regards this mortgage which I 
need only mention as again itis not pressed 
in this court, and from the circumstances 
which have'been established, it seems to 
me that the learned Government Pleader 
was right in not ‘pressing it. ‘Che other 
charge to which I refer was that the Advo- 
cate was guilty of cheating. The cheating 
is, if I may say so, somewhat undefined. 
It appears to have relation to whetaer two 
bighas or sixteen bighas should have been 
mortgaged. The complainants were literate 
persons, they could read and write and the 
mortgage was in fact of sixteen bighas. 
Although there may have been some dis- 
cussion, as the evidence shows, as to whe- 
ther two bighas or sixteen were to be mort- 
gaged, how can it be said that because 


bixteen bighas were ultimately mortgaged 


that the Advocate was guilty of cheating? 
There was no suggestion of attempting to 
set aside the deed or anything of that kind 
and the charge appears to me to be an 
afterthought. The complainants’ case was 
that they got none of the Rs. 200 .and that it’ 
was for the purpose of supplying the Ad- 
vocate with further money, although in 
fact a consolidated fee of Rs. 150 had been 
arranged and paid. The tribunal disbe- 
lieved the story. Mr. Yunus contends, * as- 


of course‘was ‘the case before the tribunal > 
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that the Advocate had nothing to do with 
this mortgage bond. The mortgagees were. - 
so far as the bond states, the cousin-in-law 
of the Advocate and the Advocate’s san, 
It is admitted that the Advocate is joint 
with his son. His explanation as to the 
way the money was got for the purpose of 
the advance by the son, is that it represent- 
ed a number of gifts which were made to 
the son either from his birth or in his early 
years up to the time of the execution of.the 
bond or I should say between his early 
years and the date of the execution of the 
bond. It is important to notice at this 
stage that the Goverment Pleader suggest- 
ed that the son should be called. The evi- 
dence of Agnu Sahu the cousin-in-law was 
that Rs. 110 was advanced in cash by him 
and-that Rs. 90 was advanced by the son. 
It is not surprising therefore in circumstanc- 
es such as these, that it should be sug- 
gested, and rightly suggested, that the son 
should be called to substantiate that part 
of the case on behalf of his father. It was 
said that 'he could not be got, an explana- 
tion which for myself I do not accept but 
the fact remains that he was not called. 
As regards the fund from which the son is 
supposed to have advanced this Rs. 90 
having regard to the fact that he was joint 
with his father, in other words was a mem- - 
ber of a joint Hindu family, it is a conten- 
tion which in my judgment it is almost 
impossible to support. The tribunal has 
found upon evidence that the advance was 
by the father, the Advocate with wncse con- 
duct we are concerned. By a process of 
elimination the tribunal nas come to a finding 
which I consider js correct. It has been 
shown that as regards the Rs. 200, Rs. 110 
was required for payment of an execution. 
Agnu: states that the balance was required 
for the criminal case. The result of that 
has been that the tribunal has found, as I 
have said, that the Advocate got Rs 90 
and withe that finding I am in agreement. 
Tt seems to me to Ve quite clear and the 
only’ possible inference to draw from the 
circumstances of tlre case. nee 

The question which will arise‘in these 
circumstancts is whether the entering into 
this mortgage bond, interest which, I 
should have mentioned, was at the rate of 
Rs. 3 per cent. per mensem, with monthly 
rests, amounted to professional misconduct. 
The finding of the tribunal in this connec- 
tion is that it did hot amount to professiqn-- 
al misconduct, becguse of the fact-that the 
‘relationship of lawyer and client did’not 
exist on the date of ‘its execution, That’ 
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‘conclusion appears to have been arrived at 
by reason of the other finding that the 
Advocate appeared for the first time on Oc- 
tober 31. There are two pojnts of view from 
which this question can be approached. 
One is whether in fact the Advocate ap- 
peared before the execution of this bond 
in these criminal proceedings, and the other 
is whether even assuming he did not, it can 
be held that the relationship of lawyer and 
client did not exist at the time of the exe- 
cution. of the bond. The mukhtar whom I 
have mentioned, states that he went out of 
the case on September 26. It is difficult to 
believe that once having engaged a lawyer 
they would proceed without the assistance 
of one in a subsequent proceeding. In this 
connection a diary of Advocate has been 
produced. The question was, as I have 
said, whether the Advocate appeared on Oc- 
tober 14 or not. Ifhe appeared the rela- 
tionship of lawyer and client was existing. 
The cross-examination of the Advocate on 
this diary was meagre, There was a sug- 
gestion made to him that the diary had 
been tampered with. We have looked at 
the diary very clearly and it would appear 
that the two pages, one dated October 13 
and the other dated October 14, do not 
rightly belong to the diary in question. 
. Looking clearly into the make-up of the 
book and a similar diary which was pro- 
duced by the mukhtar, it will be seen that 
the page upon which October 14 comes 
forms a part of a previous page in the pro- 
cess of binding upon which September 15 
comes. When these two pages are placed 
together or their torn edges are placed to- 
gether, it will be seen that they do not fit. 
The Advocate in this court was invited to 
make an explanation as regards this matter. 
No satisfactory explanation was forth- 
coming but this must be remembered that 
he was not cross-examined about this and 
therefore had no opportunity in re-exami- 
nation to give any explanation which might 
in the circumstances,-have been considered 
necessary and sufficient, and perhaps in 
these circumstances it would not be alto- 
gether fair to rely upon observations which 
we might make by inspection-of the book 
in this court. But apart from the diary it 
does seem that there is not very much doubt 
that the Advocate did appear on October 
14. Perhaps one of the disadvantages with 
regard to the manner in which these charg 
es have been framed is‘*that each one is 
intérwoven to some extent with the other 


and- this “is so in corinectibn with the- 


mortgage deed. When once we find 
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that the mortgage deed was substən-, 
tially “the mortgage deed of the” Ad- 


vocate and his cousin-in-law, it is difi- 
cult to come to the conclusion othér than 
that he had already appeared in the case 
but as I have ‘said the matter as to whe- 
ther the relationship existed or not at the , 
date of the bond is to be approached 
from two points of view assuming that 
we do not find that be appeared on October 
14, it remains tc beseen whether without 
establishing that fact it ecan be sad that 
the relationship existed. It appears to me 
to be an inevitable conclusion from 
the -facts which are established in this case 
that the relationship existed. What are 
the facts? The Advocate had entered into 
this transaction with the two complainants 
or whether 
they came to him and suggested the emort- 
gage seems to me tobe immaterial on this 
point. The fact remains that the tran- 
saction was for the purpose of inter alia 
paying the Advocate his fees. That being 
so it is impossible to find that the relation- 
ship did not exist: in other words there 
was a bargain as between lawyer and 
client as to the payment oi feesand from 
the moment that bargain was entered into 
it must be held that the reletionship exist- 
ed. We have therefore tu decide whether 
the facis which are estublished disclose 
professional misconduct on ihis charge. 
To recapitulate, the circumstances mvtst 
be remembered First it is impossible to 
hold as I have indicated that negotiations 
for the bond were the fist introduction 
of the accused tothe Advocate. I have no 
doubt that the purpose of the mortgage 
bond was inter alia the provision of fees 
to the Advocate and ifthat beso it is im- 
possible to hold that the relationship of 
lawyer and client did not exist at the time. 
as I have already stated. The interest 
.Wwas excessive and that is impliedly ad- 
mitted by the Advocate himself. There was 
some pressure if seems on the part of the 
Advocate to mortgage 16 bighas and not 
two as suggested by the complainant, and 
in this connection I: would say that I can 
hardly agree with the tribunal that the 
Advocate or mortgagees were more sinned 
against than sinning. It mustalso be 1e- 
membered that the position of an Advocate 
is a privileged and responsible one and 
that the public have aright to look apon 
the Bar as consisting of perscns in whom 
they may have the utmost confidence. It 
may be difficult and it is certainly’ in- 
expedient to express precisely the limits to. 


7 1933 


tle conduct of an Advocate in entering 
into „a transaction, the purpose of „which 
is the provisions of fees for hiswork in a 


case ig which heis engaged by the person ' 


with whom such transaction isentered into. 
But from the surroundings circumstances 
in this case we are satisfied that the Advo- 
cate has passed that limit beyond which 
his action will amount to unprofessional 
conductor professional misconduct. Ihave 
said little or nothing about the question 

*of whether the story of the complainants 
or he story ofthe Advocate is true as re- 
gards the amount of fees which was 
agreed upon. This tome appears to be 
somewhat irrelevant for the purpose of 
deciding the charges upon which I have 
stated the finding of this court. 

We have very carefully taken into con- 
sideration the circumstances, not forgetful 
of the*fact that the proceedings before the 
tribunal of the Bar Council lasted for up- 
wards of two years and I cannot leave 
this case without saying that this is a 
somewhat disquieting feature of the case. 
Possibly and probably the tribunal had 
every reasonof excusé for taking so long 
in coming toa conclusion in this matter 
but, as I have said, it is a disquieting 
feature of the case and in some circumstan- 
ces might amount to a complete denial of 
justice. But wemust note strongly, as the 
tribunali did, upon the method which has 
been adopted by the Advocate in defend- 
ing himself. Much that he has said is un- 
true and he has been anything but frank 
in hisevidence. This is regrettable and 
must be taken into consideration in coming 
to a conclusion in the. case. With these 
observations I leave the matter. 

We find that no order other than that the 
Advocate should be suspended from prac- 
tice for one year would be adequate. This 
order will date from 'August 17, As the 
proceedings were so protracted and many of 
the charges were not made out, there will 
be no order as to costs. ` 

Kulwant Sahay, J.—I agree. - 


Fazi Ali, J.—I agree. 


N, Advocate suspended for one year. 
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Mortgage— Power of sale~-Bona fide sale will be 
valid even though price fetched is inadequate— 
Position of mortgagee—Specific Relief Act (I of 1877), 
8s. 22 (2), 28—Unfair contracts—Specific perform- 
ance of—Inadequacy of price, how far ground for 
not allowing specific ` performance—Coniract Act 
(IX of 1872), s. 55—Contract for sale of land—Time, 
when of the essence. 

A mortgagee with a power of sale is strictly 
speaking, not a trustee of the power of sale. It is 
a power given to him for his own benefit, to enable: 
him the better to realise his mortgage debt. If he 
exercises it bona fide for that purpose, without cor- 
ruption or collusion with the purchaser, the court 
will not interfere, even though the sale be. very dis- 
advantageous, unless indeed the priceis so low as 
in itself to be evidence offraud. The only require- 
ment is that the mortgagee should act in good 
faith, Hoddington Island Quarry Co v. Huson (1), 
Warner v. Jacob (2' and Kennedy v. De Trafford 
(3), referred to, National Bank of Australasia v. 
United Hand-in-Hand & Co. (1) and Chabildas 
Lallubhai v. Dayal Mowji (5), distinguished. [p. 
1027, cols 1&2] 6 - 

The term ‘hardship on the defendant’ in 5.22 (2) 
of the Specific Relief Act is used in the sense of 
some collateral hardship and not merely the diminu- 
tion of the purchase money.[p. 1027,col. 2;p. 1028,col, |.) 

In a contract of sale of land even though tinie 
was not of the essence of the contract in the begin- 
ning it may be made so afterwards. [p. 1028, col. 


a 


J ; 

Per Cornish, J.—Section 55,Contract Act, does not lay 
down any principle different to those which obtain 
under English law as regards contracts for sale of 
land, ip. 1028, col, 2.] g 

Section 28, Specife Relief Act, relates to con- 
tracts that cannot be enforced because they are 
invalid on account of fraud, undue advantage, mis- 
representation, etc. .Jt does not apply to contracts 
which are legally valid, though thereis unfair 
advantage on one side Section 22 applies to such 
‘eases. [p. 1029, col. 1.] 

. In applying s. 22, Specific Relief Act, the test is 
did the plaintiff in the particular circumstances take 
an improperadvantage of his position or the difficulties 
of the defendant. Davis y. Maung Sowe Co. (7), 
referzed to. [ibid.] i 

To make a cogtraot for an insufficient considera- 
enfercement by the purchaser 
would be practically to prevent aman from selling 
his property, at less than” its value how- 
ever desirous he might beto sell it for the price 
actually “obtained and, however unwilling or 
unable the purchaser might be to purchase 
at its full value. [p 1029, col. 2] ° 


, Second Civil Appeal against the judgment 
.and decree of the Court of the Subordinate 
‘Judge, Trichinopoly, dated April 8, 1930. 
eae made in Original Suit No. 72° of 
-. 192 ; Pues a | ° 
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Ramesam, J,—This appeal arises 
out of a suit for specific perfoim- 
ance. Plaintiff.is the appellant before us. 
The facts out of which the suit arises are 
ag follows. The suit property. which: con- 
sists of four-fifths:share ‘in’ Mudikandam 
village in Trichinopoly District belonged 
to the family-of T. Saddsiva Tawker and 
‘others who were carrying ‘on business in 
Madras under thename’ and style of T. R. 
Tawker-& Sons. ‘On April 11, 1924, the 
property was Mottgaged ‘by theowners to 
the Ist defendant (who is the firm of Cha- 
thurbuja Das Khusal Das & Sons carrying 
on business in Mint Street, -Madras) under 
Ex. VI. Under this document the mort- 
gagees have got a power of sale without 
the intervention of court. T.R. Tawkér & 
Sons having failed in their business they 
were adjudicated insolvents.and their pro- 
perties are vested in the Official Assignee 
of Madras, whois the 5th defendant in the 
case. The 2nd defendant is Kissen Das- 
Girdar Dasa partnerand the authorised 
agent ofthe 1st defendant firm, He went to 
Trichinopoly iri May. 1927 and got a notice 
published proclaiming the sale, by public 
auction, of this and other properties.. One 
property (not the subject of tnis suit) was 
to be sold on May 7,at5 p.m. in Veedi- 
vadangam and on May 8, thé suit property 
was to be sold in Mudikandam Village 
(Ex. B.). It would appear that, at the 
last moment, i.e. after the sale of the 
first property was actually effected at 
Veedivadangam, the persons who were 
conducting the auction, i. e., the 2nd de- 
fendant and his legal adviser Mr. P. S. 
Krishnamurthi Ayyar, Advocate of Tri- 
chinopoly, changed. their mind and in- 
formed the persons who were present there 
that the sale of Mudikandam would be 
effected in the house of the Advocate at 
Trichinopoly itself on May 8. A messen- 
ger was ,also despatched to Mudikandam 
to inform the possible intending pur- 
chasers accordingly. On May 8, the auction 
was held in the house of Mr. Krishna- 
murthi Ayyar and four persons madè the 
initial deposit of Rs. 100. régquired under 
the conditions_of sale, viz., (1) Pichai 
Moideen Rowthar (plaintiff. in *the present 
suit), (2) Another Muhammadan gefttleman, 
(3) Palaniandi Pillai (who isthe 3rd de- 

. f@ndant in the suit) and (4) Sundaram 
Ayyar (a clerk of Mr. Krishnamurthi Ayyar) 
-The bids'began with Rs. 4,000, Up: to 
‘Rs.'7,000 all the four dépositors took part 
ip the bids. ` Afterwards thepresent plain- 

. tiff-and Palaniandi Pillai ‘were the only’ 
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bidders. The bids went up to Rs. 12,550 
the last bid being that of Palaniandi: 
Pillai and ‘the ‘sale was knocked:down in, 
his favour (vide ‘Ex. B-1). Undèr the. con-. 
ditions of sale thesuccessful bidder should 
deposit 25 per cent. of the-purchase money 
immediately after deducting the deposit of, . 
Rs. 100 'and the balance of the purchase - 
monéy'should be paid ov the.5th day after 
thesale. In default the deposit shall bè- 
forfeited, “the sale shall stand cancelled 
‘and‘a fresh auction shall be‘held and the” 
defaulting purchaser ‘shall be liable ° for, 
any deficiency that may arise on the resale.’ 
The evidence shows that the ‘successful- 
bidder (the 3rd défendant) instead -of pay- 
ing 25 per cent. of the purchase money 
paid Rs. 800, in addition to ‘the depcsit 
‘and ‘expressed inability to pay. the ‘balance 
at that late hour'of the night and prqnised’- 
to pay it before 10 a.m. on'the 9th. He 
execuled an agreement to that effect along 
with one Ratnam Pillai. What exactly 
happened onthe 9thiand 10th isthe subject 
of some difference between the parties. 
All that we know is that the balance. 
amount was‘iinot paid and on May 10, 
Mr. Krishnamurthi" Ayyar sent a registered 
letter (Ex. F) to the 3rd defendant in which 
he mentions the facts as above stated and 
says that -> 


_ “at9a.m.on May 10, 3rd defendant pleaded bis 
inability to pay and set up false and frivolous ° 


‘excuses, My client apprehends tbat you are acting 


at the instigation of the ryots of Mudigandam and 
that you were acting fraudulently in'bidding in , 
competition at the saie without evidently having the 
means of conforming to the conditions of sale. 


“My client attempted to effect a re-sale and had after 


great troubleand persuasion to settle a private esale to 
S. Pichai Moideen fora price of Rs. 9,0£0." 


He also says in this notice that 


“the 3rd defendant’s contract stands can- 


celled and he has forfeited the sum 
Rs. 400. Pichai Moideen referred to in 
this letter isthe plaintiff. ‘This letter re- 
fers to an agieement to effect a private 


_ of 


Sale in favour of the plaintiff. This agree- 


ment is contained in Exs. © and C.-l. 
Exhibit C-1 is a Varhamanam executed by_ 
the plaintiff in favour of the 1st defendant 
under which Rs. 2,250 waspaidin advance, 
the balance'of the purchase money, -viz., 
Rs. 6,750 wasto be paid within 30 days 
and he was to have asale deed engrcssed 
on a proper stamp paper at his own ex- . 
pense. The vendors are to put him in 
possession of the property. There was a 
suit in respect of the suit village pending 
in the Subordinate Judge’s Court of Tri- 
chinopoly (O. S. No, 101 of 1925). The. 
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vendors ‘themselves were to conducf that 
litigation. Exhibit © is the counterpart 
and it contains ‘similar terms. These 
documé@nts. were attested by Mr. Krishna- 
murthi Ayyar (the abovementioned Advo- 
cate), the local agent of the Official Assignee 
of Madras, and a clerk of Tawker & 
‘Sons. In addition Ex. O was also attested 
bya clerk of the Ist defendant. Meanwhile 
two Vakils of Trichinopoly (Messrs. Kup- 
prsami Ayyar and Avadhani) sent regis- 
tered notices on the same day to the Ist 
defendant. Thesenotices are Exs. O and 
VIII. 
in terms. One was sent to the Ist defen- 
dant directly (Ex. VIII) and the other 
though addressed inside to. the lst defen- 
dant was-sent to Mr. Krishnamurthi Ayyar. 
The 2nd defendant received Ex. VIII on 
May W, but Ex. O was received by the 
Advocate on the 18th he having been tempor- 
arily absent. The registered notice Ex. F 
on the one hand and Exs. O and VIII on the 
other crossed each other: Mr. Krishnamurthi 
Ayyar replied to Ex. O on the 23rd 
(Exhibit Q) and this was replied to by the 
3rd defendant's Vakils (Ex. U dated May 
27). According to the version of the 3rd 
defendant he went on May 9, to Mr. 
Krishnamurthi Ayyar with money and 
put some questions about the title to the 
property but was not able to get satisfactory 
replies. On May 10, he again went .with 
the money and repeated his questions re- 
lating tothe title to the property but got 
no satisfaction. The 3rd defendant there- 
fore asserts that he is entitled toa sale 
deed for Rs. 12,550 and for damages, and 
that the sale settled in favour of the plain- 
tiff for Rs. 9.000 is not binding on him. 
Meanwhile the Official Assignee of Madras 
sent Ex. D dated May 16, 1927, to the 
plaintiff approving ofthe sale arranged in 
his favour. On the same date he also 
seut Ex. 1 confirming the auction sale for 
Rs. 12,550 in favourof the 3rd defendant. 
These letters must have been drafted 
mechanically for if he had applied his 
mind to the matter the Official Assignee 
could not have approved of both the 
sales orit may bethat while knowing that 
only one of them can ultimately fructify he 
intended to ratify that which will finally 
come off. Anyhow he had no objection to the 
sale in favour of the plaintiff. On May 
17, the Ist defendant addressed Ex. O (1) 
to Mr. Krishnamurthi Ayyar enclosing,the 
Official Assignee’s letters mentioned above. 
Meanwhile the 2rd‘defendant left "Tr? 
shinopoly‘for Madras’ and from ‘Madras-~-he 
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proceeded -to: Ahmedabad in- the Bombay 


-Presidency. This fact was intimated by 


the lst defendant firm to Mr. Krishna? 
murthi Ayyar ‘by Ex.’R-l. One Dr. Å. 
Mathuram- (who was in charge of a dis- 
pensary in Trichinopoly) is the owner of 
the neighbouring village Thulukkampatti 


‘and it would seem he was also anxious 


to purchase Mudukandam. He sent his 
agent to Mudukandam for bidding at the 


auction originally advertised on the 8th but: 


when the agent found that there was no 
auction there he went to Trichinopoly.- 
According to Mr. Krishnamurthi Ayyar the 
the agent was actually present at 
the sale but he did not bid. According tothe 
defendant’s version by the time he went 
to the spot the sale had been completed 
and he accordingly returned to-his master. 
Anyhow Dr. Mathuram was ‘not one of 
the bidders at the sale. He seems to 
have sent a registered notice at about 
this time contending that there ought 
to have been a second auction and 
that -as there ‘was no second auction 
the sale in favour of the plaintiff would 
be void. This notice is Ex. R-2, It was 


received by ‘the-Ist defendant at Madras - 


and sent along with Ex. R-l to Mr. 
Krishnamurthi Ayyar. The 2nd defendant 
then writes Ex. S: on May 28, from 
Ahmedabad in which he acknowledges Mr, 
Krishnamurthi Ayyar's letter of the 22nd 
and Dr. Mathuram’s notice and suggests 


‘that the whole matter may be postponed 


till his arrival. The plaintiff purchased 
a stamp paper for the intended sale deed 
on May 18 (Ex. G-1) and submitted 
a draft on May 30, (Ex. G). | On 
June 8, the Ist defendant firm addressed 
Ex. T to Mr. - Krisanamurthi Ayyar in 
which it was-observed that the delay in 
the execution of the sale deed was due 
to the absence of the 2nd defendant in 
Bombay and it was‘hoped that the plaint- 
iff would have no objection to the execu- 
tion of the document before the end of 
the ménth. Mr,Krishnamurthi Ayyar was 
requested to inform the plaintiff that the 
delay was due to this unavoidable cir- 
cumstance. “The 2nd defendant wires 
from Bombay on’ June 9 (Ex. T-1) 
saying that ‘he was detained on urgente 
work.: Exhibit H is a létter addressed 


“by the 1st defendant from ‘Madras to the . 
plaintiff in which he was assured that'the . 


matter would be positively finished by thé , 


20th. instant. Exhibit “H-1 is a letter of 
June -10 from the ‘plaintiff-to ‘the lst 
defendant ‘asking that the transaction’ may 
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be completed without any delay, The 2nd 
defendant wires from Bombay on June 
411 (Ex. H-2) requesting Mr. Krishnamurthi 
Ayyar to obtain an extension from the 
plaintiff till the 25th instant. Exhibit 
T-2 is a telegram of June 19 to Mr. 
Krishnamurthi Ayyar informing that the 
2nd defendant had arrived in Madras and 
would be leaving for Trichinopoly the next 
day, i.e., 20th. So far, the conduct of 
all the parties is as if they were all very 
anxious to finish the intended sale in 
favour of the plaintiff. On June 20, 
the 2nd defendant writes Ex. VII to Mr. 
Krishnamurthi Ayyar in which he says he 
arrived that morningfrom Bombay which 
somewhat contradicts Ex. T-2. He then 
observes: 

“that the Official Assignee considers that the 
price of Rs. 9,000 istoo low and that a fresh sale 
is desirable. His attestation to the conveyance 
cannot be secured.” 

This is the first indication of a desire 
on the part of the lst and 2nd defendants 
to resile from the agreement in favour of 
the plaintiff and the Official Assignee’s 
unwillingness to attest the conveyance is 
mentioned as the excuse. What exactly 
happened after this up to June 23, 
we do not know. On June 23 the 2nd 
defendant executes asale deed (Ex. L Ex. 
IX) in favour of the 3rd defendant for 
Rs. 12,550 thus resuscitating the auction 
bid of May 8, which was cancelled by 
‘Ex. F. On the same day the 3rd defend- 
ant executes a Bale deed (Ex. L-1 Ex. X) 
in favour of Dr. Mathuram for Rs. 12,930. 
On the same day the 2nd defendant acting 
in the name of the lst defendant firm 
informs the plaintiff that they are unable 
to complete the sale in his favour and 
“they would not be duly discharging their 
duties as mortgagees exercising a power 
of sale if they complete the transaction 
for Rs. 9,000” and offer to return the ad, 
vance amount paid by the pmintiff with 
interest. This letter is Ex. III. They 
also obtainsd an indemnity bon from 
Dr. Mathuram (Ex. Ke Ex? XI dated June 

. 24), Thusthe contract in favour of the 
plaintiff was broken and thé present suit 
was filed by the plaintiff one July 4, 
927, for specific performance of the con- 
tract. Dr. Mathuram was made the 4th 
defendant in the case, 

The 15t defendants filed written ‘state- 


` ment (which was adopted by the 2nd de- 


*fendaifs) in which they pleaded (1) that 
the plaintiff's conduct in inducing the 2nd 
defendant to agree to sell the property 
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for Rs. 9,000 within two days of the auction 
by private sale was fraudulent; (2) ‘as he 
did this with full notice of the contract in 
favour of the 3rd defendant he was mot 
entitled to specific performance: (3) the 
agreement to sell in favour of the plaintiff 
was subject to the condition that if the 
3rd defendant should perform his contract ° 
the plaintiff's agreement should stand can- 
celled; (4) the plaintiff did not pay the 
balance of the purchase money within the 
stipulated time, (5) the draft conveyance 
submitted by the plaintiff included ther 
properties which could not, be sold; and 
(6) the plaintiff is not entitled to damages 
as he fraudulently induced the 2nd de- 
fendant to exercise the power of sale. The 
3rd defendant repeated his pleas which 
were contained in the notices (Exs. VIII, 
O and U) issued on his behalf by Messrs. 
Kuppusami Ayyar and Avadhani, viz , that 
he was ready with his money but the almount 
was not accepted, that his sale could not 
be cancelled and that time was not of the 
essence of the contract. It says nothing 
about the questions put by the 3rd defend- 
ant to Mr Krishnamurthi Ayyar and his 
not having received satisfactory replies. 
He also pleaded that the agreement bet- 
ween the plaintiff and the Ist defendant 
was subject to the condition that it should 
stand cancelled if the sale in his favour 
was completed. The written statement 
of Dr. Mathuram is the same as that of 
the 3rd defendant. It is unnecessary to 
make any reference to the written state- 
ment of the 5th defendant, the Official 
Assignee. 

A number of issues were framed (28) 
rather out of proportion to the simple 
nature of the suit. The Subordinate Judge 
found on the first issue that the contract 
in favour of the plaintiff was a valid and 
bona fide transaction brought about in the 
best interests of both the parties though 
it was for Rs. 9,000 a sum lower than 
Rs. 12,550 for which it was knocked down 
in the auction. He found the second and 
third issues in favour of the plaintiff, 
On the fourth issue he found that the 
agreement to sell in favour of the plaint- 
iff was not induced by fraud. On the 
fifth issue he found that the agreement in 
favour of the plaintiff was not subject to 
any condition that it should stand can- 
celled if the 3rd defendant's contract was 
completed. On the sixth issue he found 
that the plaintiff was always ready and 
willing toperform his contract. On the 
seventh issue he found that it was speci- . 
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fically enforceable. He found the 8th issue 
also Ih favour of the plaintiff. On the 
10th issue he found that the plaintiff was 
entitle? to damages in the» alternative. 
On the 11th issue he found that the mort- 
gagees were not trustees for the mort- 
gagors. The 12th issueis the same as the 
* 4th issue. The 13th, 14th, 15th, and 19th 
issues he found for+ the plaintiff. On the 
20th issue he found that Ix. D was bind- 
jng on the 3rd and 4th defendants. On 
the 22nd issue he found that the auction sale 
in favour of the 3rd defendant was can- 
celled by Ex. F On the 18th issue he 
found that the plaintiff must be deemed 
to have taken undue advantage of the 
situation in which the 2nd defendant was 
placed and dictated his own terms. He, 
therefore, held that the plaintiff was not 
entitled to specific performance. He finally 
gave a decree for damages to the extent 
of Rs. 3,550 being the difference between 
the amount of the plaintiff's contract and 
Rs. 12,550. He also directed a refund of 
the advance money paid by the plaintiff 
with interest. The plaintiff files this 
appeal. 

On the 18th issue I am unable to agree 
with the finding of the Subordinate Judge 
that the plaintiff took any unfair advan- 
tage of the situation in which the 2nd 
defendant found himself. It is true that 
the amount for which the property was 
agreed to be sold to the plaintiff is much 
less than the figure upto which the bids 
at the auction proceeded. But this may 
be merely due to auction fever. [His Lord- 
ship referred to the evidence and proceeded.] 
In my opinion all the parties thought 
at the time that Rs. 9,000, was all that 
they could get and if so a mortgagee 
with a power of saleis justified in entering 
into such a transaction. 


The position of a mortgagee with a 
power of sale was described in Hadding- 
ton Island Quarry Co. v. Huson (1). The 
Judicial Committee quote with approval 
the dictum of Kay, J., in Warner v. Jacob 
(2). Kay, J., said 


“A mortgagee is, strictly speaking, not a trustee of 
the power of sale. It is a power given to him for 
his own benefit, to enable him the better to realise 
his mortgage debt, If he exercises it bona fidefgfor 
that purpose, without corruption or collusion’ with 
the purchaser, the court will not interfere, even 
though the sale be very disadvantageous, unless 


(1) (1311) A O 722; 105 L T767. l . 
_(2) (1882) 51 LJ Ob.642; 20 Ch. D 220;46L T 
656, 30 W R721. aN 
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indeed the price is so low as in itself to beevidence 
of fraud.” 

Now in my opinion all the evidence in the. 
case shows that the price is certainly nog 
so long as in itbelf to be evidence of fraud 
and that there is absolutely no evidence of 
collusion or corruption either on the part of 
the Ist defendant or on the part of Mr. 
Krishnamurthi Ayyar. There is nothing 
in the case to show that any unfair advant- 
age was taken by the plaintiff of the situ- 
ation in, which the 2nd defendant found 
himself. When it was pointed outto him 
thathe bidatthe auction up to Rs. 12,500 
the plaintiff must have said that he had 
to do so as against the 3rd defendant's bids 
but now that there was not the competition 
of the 3rd defendant, he was not prepared 
to pay more than Rs.8,000. Ultimately the 
bargain was settled at Rs. 9,000. The 
decisionin Kennedy v. De Trafford (3), also 
shows thatthe only requirement is that the 
mortgagee should actin good faith. Mr. 
Varadachariar the learned Advocate for the 
respondents referred to National Bank of 
Australasia v. United Hand-in-Hand & Co. 
(4). But that was a case where the mort- 
gagee himself purchased the property in 
execution of the decree obtained collusively 
between the mortgagor arid the Directors. 
He also relied on Chabildas Lallubhai v. 
Dayal Mowji (5), where there. were some 
negotiations for a compromise and the 
bidders had thereupon left. The compro- 
mise failed and the old bidding was taken 
and the sale was knocked down in favour 
of the last bidder. It was rightly held that 
the sale was not one which ought to be 
upheld. I do not think these cases will 
help the respondents. In my opinion the 
lst defendant firm through their autho- 
rised agent the 2nd defendant acted entirely 
bona fide in entering into the agreement 
on May 10, with the plaintiff for selling 
the property for Rs. 9,000. Neither their 
éonduct nor the conduct of Mr. Krishna- 
murthi Ayyar can be questioned. That 
being so, unless some good reasons can be 
given fornot giving specific pefformance it 
ought to be decreed. -Respondentsrelied on 


s. 22, cl. 2 ofethe Specific Relief Act but ° 


obviously the term “hardship on the defen- 
dant” in this section is used in the sense of, 
some collateral hardship and not merely 


` (3> (1897) A O 180; 66 I*J Oh. 413; 76 L T 497; 45 
W R671. ae 
(4) (1879) 4 App. Cas. 391;'40 L_T 
(5) 31 B 566: 34 I*A 17:19 Bom. L R 1062; 6 O'L 


3674; ITM LJ 465; 110 W N1109; 4 A LJ 750; 
2 M LT 394(P ©). x l 


. 
. 
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The illustrations which are all based on 
English Law clearly show this, and the 
term hardship is used in dhe same sense as 
itis used in English Law (ide Fry on 
Specific Performance Chapter VI). The 
inadequacy of consideration is separately 
discussed in Chap. VII and as already stated 
itis not clear that any inadequacy in this 
case has been established. Reference has 
been made to s. 28(b) of the Specific Relief 
Act butIhave already shown that the evi- 
dence does not disclose that the consent of 
the 2nd defendant was obtained by mis- 
representation or undue influence of the 
other party to the contract orof any other 
person. So this section does nothelp the 
respondents. In my opinion it is very 
desirable that persons in the position of the 
istdefendant firm should carry out their 
contracts and should not be allowed lightly 
by courts to break their given word onthe 
ground of mere technical pleas or imagin- 
ary hardship. In my opinion there are no 
adequate grounds for refusing specific per- 
formance. 

At one time it was suggested by Mr. 
Varadachariar that this is not a contract in 
which time was the essence of the contract. 
He relied on Jamshed Khodaram v. Bur- 
gowji Dhujibhai (6). Whatever resembl- 
ance there may bein the terms ofthis and 
the terms of that contract there are certainly 
important differences. That was a private 
contract whereas the case before us is a case 
of auction. The time allowed in that case 
for the completion was two months and 
apparently such a long time was allowed in 
that case for invesligation of title. Thereis 
neither investigation of title nor any long 
interval inthe case before us. But apart 
from these circumstances it is certain that 
evenif time was not of the essence of the 
contract in the beginning it was made so 
afterwards. Inthe present case a further 
agreement was executed on May 8, by the 
3rd defendant and Ratnam according to 
which they took some further time? This 
document was handed over finally to the 
. 4th defendant and has’ not been produced in 

the case. It is said by 3rd tefendant that 
it was destroyed. We presume that if pro- 
educed its terms would go against the 
defendants. Atleast by thesecond arrange- 
ment if not from the beginning time yas 
certainly of ‘the essence of the contract. 


» ` (6) 3%Jnd Cas, 246; 40 B 289; 30M LJ 186: 3 L 
w 239; 19 ML T 184; 14 A Ld 295; (1916) 1 MW 
N 229; 18 Bom L R163; 23 OL J 358; 200 WN 
744; 431 A26 (P 0). 
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So this argument will not avail the defend- 
ants. 

I would therefore allow the appeal and 
givethe plaintiffs a decree for specific 
performance and possession (in substitute 
for the damages decreed by the court below) 
with costs throughout. All the defendants, 
will be liable for costs in the court below. 
In appealthe 4th defendant only will be 
liable for costs, 

Cornish, J.—I agree that the appead 
should be allowed. It has been proved Dy 
the evidence of P. W. No. 2, the Vakil 
Krishnamurthi, which the Subordinate 
Judge was entitled to believe that when 
Palaniandi on the evening of May 8, 
after the property had been knocked down 
to his bid, was unable to furnish the 25 
per cent, deposit required by the sale condi- 
tions, the mortgagee-vendors gavefim an 
extension oftime till 10 o’ clock next morn- 
ing; it being agreed that if the money was 
not then paid the contract should be can- 
celled. This agreement was reduced to 
writing and executed by Palaniandi and 
one Rathnam. It has not been produced. 
There is evidence that it has been destroyed. 
Plaintiffs Witness No. 2 says it has 
handed over to Dr. Mathuram at the time 
of the sale deed subsequently executed in 
his favour by Palaniandi. Dr. Mathuram says 
he never saw it. Palaniyandi says that 
Rathnam tore it up as unnecessary after the 
execution of the sale deed in favour of 
Palaniyandi. Ithinkit very probable that 
Palaniyandiis speaking truth, and that the 
document has been destroyed. But the 
evidence of its contents is sufficiently proved 
to enable us to hold that it was expressly 
agreed between the 2nd defendant-mort- 
gagee and Palaniyandi that he was to pay 
the 25 percent. deposited before 104,31. on 
the 9th and that the contract was to be 
cancelled if he did not. Section 55 of the 
Contract Act provides that if a party to the 
contract has failed to do a certain thing 
which he has promised to do before aspeci- 
fied time, the contract is voidable at the 
option of the promise ifthe intention of the 
parties was that time was ofthe essence of 
the contract. Their Lordships in Jamshed 
Khodaram v. Burgowji Dhujibhai (6), have 
stated that s. 55 lays down no_ principle 
different to those which obtain under 
English Lawas regards contracts for the 
sale of land. Butin order that time shall 
be regarded as essential the intention must 
be clearly expressed in the agreement, 
Tn the case above cited their Lordships 
say :— 


Er: 


“The language will bave this effect if. it plainly 
excludes the notion that these time limits were Merely 
of secondary importance in the bargain, and that to 
disregard fae would be to disregard nothivg that 
lay at its foundation." . 


Ithink that the terms of the agreement 
which have been deposed to, and the 
circumstances in which it was made, leave 
‘no doubt thatthe stipulation that payment 
should be made befere 10 a.m. on the 9th 
went to the very root of the agreement, 
and thah. the parties intended that if pay- 
ment was not made within thst time limit 
the contract of sale was to be cancelled. The 
defendant-mortgagees acted entirely within 
their rights in giving notice (Ex. F) . of 
cancellation to Palaniyandi, on his failure 
to make the deposit within the stipulated 
time, and from that moment the contract 
to sell the land to him was at an end. 

The anly question is whether there are 
any grounds why the court should decline 
to enforce the defendant-mortgagee’s con- 


tract tosell the land to plaintiff. The,only’ 


ground that they raise in their pleadings by 
way of defence to his claim to specific per- 
formanceis that plaintiff fraudulently and 
speculatively induced the 2nd defendant to 
sell for Rs. 9,000 with full notice of the con- 
tract in favourof Palaniyandi. [His Lord- 
ship referred to the evidence and proceeded] 
The Subordinate Judge has rightly held 
that the defendants’ contract with plaintiff 
was notinduced by any fraud on his part. 
But he appears to have thought, by his 
reference tos. 28, Specific Relief Act, -that 
specific performance .could not be decreed 
because the difference. between Rs. 9,000, 
which the plaintiff agreed topay on.the 10th 
and Rs. 12,500 which he bid at the auction 
on the 8th is evidence, of undue advantage 
taken by the plaintiff. I think that s. 28 
has no application. The section relates to. 
` contractsthat cannot be enforced because 
they are invalidon account of, fraud, undue 
advantage, misrepresentation ete. The 
contract here has been found to be avalid 
contract, and plaintiff has been given 
damages for its breach. The appropriate 
ae is therefore s. 22, which provides 
that : 4 
“Thecourt may properly exercise a discretion not 
to decree specific performance where the circum- 
stances under which the contract is" made are such 
as to*give the plaintiffan unfair advantage over the 


defendant, though there may be no fraud or misrepre- 
sentation on the plaintiff's part.” 


The test is, did the plaintiff in the, 
particular circumstances take dn improper. 
advantage of his position or the difficulties 
of the defendant : Davis v. Maung Sowa Co. 


© Bie en 
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(7). The portions of the documentary and 
oral evidence which I have set out satisfy 


me that there was no unfairness in dealing - 


onthe part of the plaintiff. He and 2nd 
defendant stood on terms of equality in 
the negotiations for the re-sale, and 2nd 
defendant had his legal adviser at his side. 
It is clear that2nd defendant had made up 
hismind that Palaniyandi had run up the 
bidding with the object of frustrating the 
auctionsale, and thatin the circumstances 
a private sale was expedient. The plaintiff 
was entitled to make the best bargain he 
could and there were no competitors to force 
up the price. Be it admitted that plaintiff 
got the property much below its value. But, 
asisobserved in Fryon Specific Performance 
at p. 213, . 

“To make a contract for an insufficient consideration 
incapabléof enforcement by the purchaser would be 
practically to prevent a man from selling his pro- 

rty at less than its value... . however desirous 
fe might be to sell it for the price actually obtained . 
and however unwilling or unable the purchaser might 
be to purchase at its full va:ue ” À 
In my judgment the bargain was per- 
fectly fair, and plaintiff is entitled to 
enforce it agains! the defendants. 

It has also been contended that the court 
would be justified in refusing specific per- 
formance under cls. 2, of s. 22 on the 
ground of hardship. The hardship sug- 
gested is the possible liability of the defen- 
dant-mortgagees to the mortgagors for 
breachof duty in selling the property for 
less than its value. But inasmuch as the 
Official Assignee of Madras, representing 
the mortgagors, has consented to the sale to 


the plaintiff I think there is no substance in 


the suggestion or in the contention founded’ 
on it. , 
A. Appeal allowed. 
(7) 11 Ind. Cas. £01; 38 L A 155; 15 O W N'934 
13.Bom L R704; (1911) 2M WN79; 140 L J 250; 
4 Bur. L T2228 ALJ 1193; 38 C 850; 10M L T; 
455; 2UMLJ 1127 (P O). . 
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ABDUL QADIR AND MONROE, JJ. 
RAN SINGH—Convior—APPELLANT 

k versus yi 
EMPEROR—Opposite Party. h 
Evidence Act (1 of 1872), . 8. 26 : Confessional State- 
ment made to Magistrate while in custody—Confession 
not recorded as such by Magistrate ~Admissibility of 
Confessional Statement  * i 


The only condition on which s, 26, Evidenge Act, 


insists is that a confessional statement made by.an 
acctsed person while in Police ,custody, should be 
made in the presence of a Magistrate, 
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Where a Magistrate prepared a memorandum of 
what was stated tohim by the accused during in- 
. vestigation by the Police, in order thst the memo- 
randum might helpthe Magistrate to remember the 
ings said to him if he was to” prove the confession 
orally made to him : 
Held, that the evidence as to the confession was 
admissible although the confession was not duly re- 
corded as euch. 


Criminal Appeal from an order of the 
Sessions Judge, Ambala dated October 27, 
1932. 


Mr. B. I. Ali Khan, for the Appellant. 
Mr. D. R Sawhney, The Public Prosecutor, 
for the Crown. 


Abdul Qadir, J—Ran Singh a Gorkha, 
who was working asa Band Master im ihe 
B. D. High School, Ambala Cantonment, was 
accused of the murder of a boy, named Jai 
Kishen. Persons co-accused with him were 
Raj Kumar, an absconder, and Toni,a 
school boy reading inthe same school with 
Jai Kishen deceased. Toni was discharged 
by the Committing Magistrute. Raj Kumar 
has not so far surrendered himself and Ran 
Singh has taken his trial before the Sessions 
Judge of Ambala, who hes convicted him of 
an offence under s. 302, Indian Penal Code, 
and condemned him todeath. A charge was 
also framed against him under s. 364, Indian 
Penal Code, butthe court below felt that 
there was not sufficient material on the 
record for aconviction under that section. 
Ran Singh has appealed through jail and 
his case has been argued before us by Mr. 
B.I. Ali Khan. We have also heard 
the learned Public Prosecutor for the Crown. 

The case for the prosecution is that the boy 
Jai Kishen was on friendly terms with Raj 
Kumar, Toni and Ran Singh and often used 
to go about with them, though his doing so 
was disliked by his father and other members 
of his family, who suspected his companions 
to be men of bad character. The, boy, 
however, was so muchunder their .influence 
that he told his relations that if they persisted 
in objecting tohis association ‘vith them he 
would leave Ambala and go somewhere else. 
Nahar Singh (P. W.No. 20), father of the 
deceased, tells usthaton the Saturday in 
the month of June, after which the boy was 
seen no ‘more Jai Kishen’ left with his 
permission to see the cinema anf told him, 

ə that he was going there with Raj Kumar and 
Ran Singh. He did. not come home that 
night and the fathere began to searck for 
him, but could not find him. On Monday 
June 20, there was a proclamation by 

* heat Of drum that aedead, body was found 

with its head cut, He went to Manga 
Barhman Mazra, the place near which the 
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deag body was found, and saw the dead 
body of his son there, the head of which was 
severed from the neck and which was 
discovered at some distance from the neck 
and which was discovered at some distance 
from the place where the body was. found. 
He identified the dead body as that of his 
son Jai Kishen. Suspicion naturally fell on 
the persons with whom the boy used to 
associate. It was discovered during the 
investigation that the three suspects and the 
deceased has gone to the shop of Om 
Parkash son of Raghunath Das, who sells 
betel leaves in Ambala Cantonment, on the 
evening on which he disappeared. Om 
Parkash has given evidence as P. W. No. 21 
and states that all the four persons above 
mentioned had visited his shop on an even- 
ing three days before the proclamation by 
beat of drum. Kallu Khan (P. We No. 22) 
says that hesaw Raj Kumar and Ran Singh 
following Jai Kishen and one other, by 


‘about 10 paces, near the pond known as 


Jone Sahib ki diggi and going towards the 
Benarsi Das; Mill and that he exchanged 
greetings with Raj Kumar and Ran Singh 
and wastold by them that they were going 
out fora walk. Kanta Parshad (P. W. No. 
23) found threeor four persons going towards 
the Railway line, of whom he identified the 
son of Nahar Singh as well as Raj Kumar 
and the Band Master of the B. D. School. 
The prosecution has thus tried to establish, 
through the evidence of these three witnesses, 
P. Ws. No. 21, 22 and 23,that the deceased 
was last seen alive in the company of the 
appellant and the absconder. [After discuss- 
ing the evidence, the judgment proceeded: 

Besides the evidence as to Ran Singh an 

the deceased having been seen together on 
the evening on which the latter was killed, 
there are two important pieces of evidence 
against Ran Singh appellant; (1) that he 
pointed out certain places to Sayed Ahmad 
Hussain, Tahsildar and Magistrate, Second 
Class, and in pointing out those places to 
him made statements admitting that he had 
committed themurder and had killed Jai 
Kishen by a khokhri and (2) that he 
produced a khokhri from: his house and 
made it over to the Police. It is significant 
that the khokhri had been produced by the 
accused on the June, 20, i. eon the “day 
on which the body of the deceased was 
identified and on which he was arrested and: 
questioned. The khokhriisa rather formid- 
able weapon. The accused admits that he 
has hadit in his possessicn and that it was 
tecovered from his house, though he denies. 
having made it over to the Police himself, 


1933 
It did-not appear to be stained with %lood, 
as it may have been washed, but thére was 
some bhocd observed inside the, scabbard in 
which it wasfound. Boththe things were 
submitted to the Chemical Examiner, who 
did not find any blood on the khokhri, but 

. declared that there was blood on the scabbard 
and submitted the same tothe Impérial 
Serologist. The latter has reported that the 
blood was disintegrated and not sufficient 
“for the purposes of determination whether it 
was*human blood. [Here their Lordships 
referred to the medical evidence and continu- 
ed]. The Counsel for the appellant has laid 
much stress on the nature of the confession 
relied on by the prosecution in this case and 
he urges that it is inadmissible in evidence 
and that, even if it is held to be admissible, 

‘it is not of much value. In support of the 
argument that it is inadm‘ssible, Counsel 
relies on the fact that some of the spots 
pointed out by the accused to the Magistrate 
were those already known to the Police, e. g., 


the place where the body was found or the. 


place where the head severed from the 
body was lying. It is urged, therefore, that 
ifthe accused goes and points out those 
spots and nothing is discuvered in conse- 
quence of the information given by him the 
statement accompanying that pointing out 


cannot be held to be admissible. under s. 27. 
It appears to me,. 


of the Evidence Act. 
however, that the prosecution does not rely 
on the pointing out of spotsin the present 
case as relevantor admissible under s. 27 


of the Evidence Act, but want to use the con . 


fession under consideration as one made 
admissible by s. 26 of the said Act. The 


only conditionon which s. 26 insists is that . 
a confessional statement made by an accused 
person while in Police custody should be- 


made in the presence of a Magistrate. 
Here the evidence of Sayed Ahmad Hussain 
(P. W. No. 13) shows that oral confessions 
were made by the accused to him when 
pointing out certain spots, e. g., the accused 
took the Magistrate to a well and said that 
he and the absconder had quenched their 
thirst at that well after committing the 
murder. When pointing out the’ Ak plant 
where the head of the deceased was found, 
the accused said to the Magistrate that he 


murder. It has been urged that in the 
absence of a duly recorded confession by a 
Magistrate, in which the accused could 
have had the opportunity of being warned 
that he was not bound to make a confes- 
sional statement and that any statement 
made by him would be taken into considera 


Works Singo. nacniNata sindi, 


3 > : has been entrusted by law to the Magistracy 
and the absconder had kept it there after the `` 


“When a Magistrate does so, 


i034 
tion against him, these oral confessions, 
said to have been made by the accused to 
Sayed Ahmad Hussain, should not be taken 
into account. Itis true that there is on 
this record no confession purporting-to have 
been recorded as such by a Magistrate. 
Sayed Ahmad Hussain did prepare a 
memorandum of what was stated to him by 
the accused, while pointing out the spots 
and that has been placed on the record as 
Ex. P. G. and is proved by Sayed Ahmad 
Hussain to be in his handwriting and 
correctly made at the time when the state- 
menis were being made to him. The 
memorandum was made to help the witness 
to remember the things said to him, if 
he has to prove the confession orally made 
to him, which is proved by the oral teatimony 
of this respectable witness. I do not see 
how this evidence can be excluded from 
consideration, and ifitis taken into con- 
sideration along with the other evidence 
against Ran Singh appellant, which has 
been summarised above, I think, the 
cumulative effect of the whole is that the 
appellant is undoubtedly guilty of this 
murder. 

Agreeing, therefore, with the finding of 
the learned Sessions Judge on this point, I 
would dismiss this appeal and uphold the 
conviction of the appellant and confirm the 
sentence of death passed against him. 

, Monroe, J.—I agree. 

N. Appeal dismissed. 
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Criminal’ Revision Petition No. 294 of 1923.: j 


July 17, 1933. 
ROWLAND, J. 
GOPAL SINGH - PETITIONER 
Versus . 
* RAGHUNATH SINGH AND OTHERS 
° — OPPOSITE ,PAWTIES. ; 
Criminal trial—Question of fact—Police Officer's 
opinion’ not to be accepted as final—Duty of Magis- 
trates—Abdication oF functions in favour of Police. 
Officers —Propriety of. 


It -is not desirable that in all cases the opinion of? 


a Police Officer should be acceptedas the last word 
on question8 of fact. The decision of such questions 
ang 


“the Magistrates should not abdicate their functions 


inf favour of the Police, 


in this respect entirely- 
the Sessions Judge 


should consider the question as to the dasirability | 


of the procedure adopted by the Magistrate. 


Criminal Revision Petition from an. order 
of the Additional Séssions Judge, Bhagal-~ 
pur, dated April 17, 1933. a 
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Messrs. S. P. Verma’ and Inder. Behari 
Saran, for the Petitioners. 
- Mr, B. P, Sinha, for thé, Opposite Parties. 
«Judgment. — This is’ ap application by 
the complainant who had brought a case 
against the opposite party by laying a 
First Information Report on March 12, 1933, 
alleging that Raghunath and others had 
damaged his crops by ‘grazing & large 
number of cattle on them and had burnt 
his hut and looted some grains in it. Thése 
allegations were investigated by the ‘Police 
who examined some witnesses produced by 
the petitioner. The petitioner finding that 
the Police did not seem favourably impressed 
with his case, petitioned the Sub-Divisional 
Officer on March 31, 1933, for an-opportunity 
to prove his case before the- Magistrate. 
The investigation remained pending with 
the Police until April s, 1933, when a final 
report “false” was submitted with a com- 
plaint for the prosecution of the petitioner 
under s. 211 This was put up before the 
Sub-Divisional Officer with the petitioner's 
application of March 31, on April 10. < 
Treating that application as a complaint 
the Magistrate examined the petitioner on 
solemn affirmation and then dismissed his 
complaint. Heobserved with reference to 
the petitioner's prayer to be allowed to prove 
his case before the Magistrate that comp- 
lainant may prove his case at the trial, that 
is to say, at the trial in which the petitioner 
was tobe an accused under s.211. The 
Sessions Judge was moved to order further ` 
inquiry and by his order dated May 17, 1933, 
he refused to do so on the ground that there 
was no flaw or irregularity in the procedure 
of the learned’ Magistrate. The Sessions 
Judge did not consider the question whether 
it was desirable infact and on the merits of 
this particular case that the truth or falsity 
of the allegations of the complainant should 
be determined by a Magistrate after hear- 
ing evidence, rather than the decision, 
should be’ governed entirely by opinions 
expressed by Police*Officers. This was a 
Matter to which it was desirable thdt the 
Sessions Judge shouldwive consideration. 
ft is certainly not desirable that in all cases 
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inion of a Police Oficer should -be, 


entrusted by daw, to the Magistracy and the 
Magistrates should not abdicate’ their func-. 
tions in this respect entirely in favour of 
the Police. 7 
In the present case there isan NG 
history of previous dispute and litigation 
between the petitioner and various othér 
persons a history which might serve as ae 
motive either for members of the party.of ` 
the accused todo mischief to property of the 
Gomplainant or on the other hand for the 
complainant to implicate members of the 
accused party who had not taken part in 
an occurrence; toadd to and exaggerate 
the number of accused persons in the event 
of an occurrence taking place; and to 


- multiply and exaggerate the damageein the 


event of mischief having been committed. 
It appears that when the Sub-Inspector 
went to the place he founda hut burnt and 
he found some signsof damage to crops. 
The damage to crops was much less 
extensive than would have been expected 
had thenumber of cattle been so large as 
alleged by the complainant. The ashes at 
the hut did not indicate that along with the 
hut grain had been burnt as was the case 
of the complainant. The damage to crops 
and the burning of the hut could have been 
the work of a much smaller numberof men, 
than the complainant had named as accused 
persons and the Police Officers examined 
defence witnesses who madé statements’ 
Sipporting for alibi a number of the.persons 
accused. Most of these matters, while they 
are indications of perhaps gross exaggera-, 
tions are not conclusive es to, thé: entire 
case -being false and I think this" was an 
instance where the most suitable course for 
the Sub-Divisional Officer tohave taken was 
to summon certain of the principal accused 
named by the: petitioner in his complaint- , 
and to determine on sworn évidence the 
main issues of fact. Accordingly I allow the 
application and direct further inquiry. ` 


N.-A. Application allowed. 
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. Acts—Punjab, 


—— 1887—XVE. See PUNJAB Texaxoy Aor, 
—— 19.0—X1LIl. Sze PUNJAB ALIENATION oF LAND 
ACT. 

——10]1—III. See Poxsan MUNICIPAL ACT. 

+. 19 2— IV, SEE COLONIZATION oF GOVERNMENT 
LANDS (PUNJAB) Act. 

— 1922— I], Ses PUNJAB Dus (Power To CONTEST) 

oT, 
——1925—VII. Srp Siku Gurpwazis AOT, 


KELIGIOUS ENDOWMENTS , 


> 


. 


i.e: 


Acts—U, P, 


e . 

Act 1916-11. Ses U. P. MUNICIPALITIES AOT. 
—— ]9??—X], SEE ÅGRA PRE EMPTION ACT.. 
—— 1926— 111, Ske Agua TENANCY Act, 


Ordinances, 


Ord. 1932— 11. Suz Exnrozncy Powers ORDINANCE. 

~~ 1942— 11. BE Unirep Provinces EMERGENCY 
Powers ORDINANCE. 

—— 1932—-X, Sze Orprnance. 


Regulations. 


See LAND REDEMPTION” AND 
Foreclosure REGULATIJN, 
—— 1819— VIII, Se bENGAL Patni REGULATION, 


Statutes. 


Stat, 1926 (16 & 17 Geo. V, 0.40) s. 1. Sze Divorce 
(INDIAN & COLONIAL) JURISDICTION 
Act, 


Adoption. See HINDU Law 534 (b), 769 
Adverse possession, Szs Bowsay LAND RETENUE 
Cope, 1849, s. 12! 408 


creates 


Reg. 1806—X VII. 


—- — Mere non-payment of rent, whether 
title to hold land. 

Mere non-payment of rent will not create any title 
to bolu land rent free py adverse possession, isyven 
non-payment of rent coupled with a claim openly 
asserted for many years to hola rent free is not suffi- 
cient foundation for the acquisition of such a right by 
adverse possession. b 

The presumption of a lost grant from long posses- 
sign does not arise where the plaintifsets up a definite 
case as to the grant and fails to establish it. MOHAN 

JHA v, KAMESHWAR SINGH BAHADUR or DARBHANGA 


Pat, 527 


Agra Pre-emption Act (XI of 1922 as amended 
DY Act IX of 1929), s.19—Suit jor pre-emption 
—Vendee obtaining voluntary transfer of property 
sought to be pre-empted after suit—# Hect—Plaintiff's 
right not affected. 

The plaintiti in a pre-emption suit cannot by mak- 
ing a purchase subsequent to the institution of the 
suit improve his position. 

ia a suit for pre-emption instituted 
inthe same mahal in which the property was 
situated, but with no share inthe khewat, the vendes 
obtained by an exchange made after the substitution of 
the suit, a share mm the same kewat and mekal in whieh 
the pre-empted property was situatell, The proviso 
to 8. 19, Agra Pre ewpfion Act, came into force during 
the pendeucy of the suit and before the passing of 
the decree ; * > e 

Held; that inasmuch as by the very language of 
S. 19 it is the date of the decree that was the crucial 
date and any rule or change in the law that came 
into existence before that date woyld be the law 
that would govern the suit, the vendee could not 
defeat the. plaintift's right such as had existed at the 
date of the institution of the suit by obtaining a 

. voluntary transfer of property in his own favour, 

BALDEO SINGH v. HARGYAN SINGH Alf 396 


„Agra Tenancy Act ilil of 1926), s.3,cl,(4;— 
“Sapar — Definition of, if exhkaustive—Vi eighment 

+ dues, meaning of— Whether te be classed as "Bayar. 
The expression “weighment dues” means money 
paid by the person who is licensed by the land-hoider 


. 


Fy a co-sharer 


INDIAN CASES. | 


[1933 . 
Agra -Tenancy Act—1926—concid 


6 IN 
or the lambardar to exercise his profession of weighing 
the goods of the tenauts within “the zumundari of the 
licensors and comes within the definition of ‘sayar’ in 
s. 3,cl (4), Agra Tenancy Act. The definition of 
‘sayar’ as given there is not exhaustive but only illus- 
trative. SURAJ PAL SINGH » JAWAHAR SINGH 
3 All. 479 
Allahabad High Court Rules, Chap. XVil SER 
Civin Procepoze Oop, 190 ,OX'V re 7 582 16) 
Appeai—New point, if canbe raised in Letters 
Patent Appeal. 
It is nosopen to a party toraisea new poiat in an 
appealunder the Letters Patent. Mewa SINGH v- 
Tara SINGH 


Lah 416 (a) 
Appeal to Privy Council. Ses Cryin PROCEDURE 
Cong, 1904, 0, XLV, 2.7 582 (a) 


Appropriation —Accounts forming basis jor execu. 
tion—Appropriation towards principal. om 
Where a decree holder while presenting in the. - 

court accounts on which he based his ‘execution 

application merely entered the credit and debit. 
items, calculated interest on both and claimed execu~_ 
tion for the balance: : em 

- Held, that the result of this was to appropriate the. 

payments towards principal, but it could not be held. 

that it wastheintention of the decree-holder tọ. 
appropriate the payments towards the principal or.. 
whether it was merely a mathematical Mictake which. 


led to an inaccurate result. MUNI Lan v. Guan. 
SINGH-BHAGWAN SINGH : Lah 144 
Approver—Corroboration to approver's testimony. 


necessity of—Hvidence Act (1 of 1872), ss 80, 114 
illus (bj— Practice of Lahore High Court. 
1t isa well established rule of practice, which has 
been followed consistently by the Lahore High Court, 
for anumber of years, that no conviction can _ be, 
based on the uncorrdborated testimony ofan ap-- 
prover. This rule of practice is not to be departed. 
from on the ground that the approver has no enmity 
with the accused and that his statement being a 
detailed one, it must be true in its entirety and must 
be given effect to. Suis DNAN Vv, EMPEROR Lah 752 
Arbitration —Case referred by consent of parties to 
three persons—Decision signed by them—Statement 
on oath in court by one of them Proceedings, if 
amounted to reference to arbitration, : É 
The parties to a partition suit made a statement in 
court that three persons named by them should decide. 
the case, that the case might be referred to them and. 
thatany one uf the three might come to the court. 
and state what was the decision arrived ate This 
was done and one of the three appeared before be. 
court and made a statement on cath. He stated he. 
had consulted his colleagues and taken their signa-. 
tures in the written judgment: y 
Held, that the proceedings amounted toa Teference 
to arbitration and the result was an award by the. 
three persons pamed and that the statement was not 
merely a statement made under the Oaths Act Upin 
SINGH V, KAM LAKHAN SINGH All. 403 
— Suit relating to partition of joint family 
property—Issue as io allowance for morrioge 
expenses—Auard answering issue in plaintiff's 
favour—Liror of law apparent on the face of the 
auard,if constituted, 
Where a suit relating to partition of certain joint 
family property, in which un issue was framed asto 
e Whether any marriage expenses should be awarded to 
the plainulf. 16 was referred to arbitration and the 
arbitrator awarded the plaintif a certain amount for 
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ArblEration—coneld. 
aoe e i 
marriage expenses; and this- provision in the award 


was impeached as an error on the face of the 
award : 


Held, that there was nothing on the face of the .- 


award to show that the arbitration proceeded on any 
erroneous proposition of law, as he had enunciated 
none and that there was no scope for holding that 
there was an error of law apparent on the face of 
the record, 

Au error on the face of an award isa very narrow 
ground for setting it aside and that jurisdiction has to 
be administered with great care in order that ex- 
tranzous considerations not appearing on the face of 
the award are not introduced into the matter. 
LEKEBAT THADHARAM V. VISHINDAS WADHURAM 

` Sind 465 
ArbEration Act (IX of 1899), as amended by 

Punjab Act | of 1911, s. 2—Conditions to 

applicability of the Arbitration Act—Specific mention 

in- agi ggment— Necessity of 

Althoughthe Arbitration Act has been made appli- 
cable to Lahore, under s 2 ofthe Punjab Act I of 
1911, it is necessary for its applicability that it 
should be specially mentioned in the agreement that 
it is to apply. K. L. Kyanna & Co. v MODEL Town 
Soolety, LTD, i Lah. 129 
Arms Act (XI of 1878), ss. 4, 19 (f; —Loose parts 

of revolver, whether arms— Possession of loose parts, 

whether an offence—Test in such cases. 

Possession of loose parts ofa revolver which had 
not so changed their original character as to have 
ceased tobe parts of a fire-arm, and with nothing 
to suggest thatthey could not be assembled together 
either with or without other parts in sucha way as 
to becapable of being used asa fire-aim,is an 
offence under 8. 19 7), Arms Act. 

In such cases the question is not so much whether 
the particular weapon is serviceable as a fire-arm 
but whether it has lost its specific character and has 
so ceased to bea tire-arm. Santo SINGH V. EMPEROR 

; Cal,177 
8, 19— Penal Code (Ast XLV of 18€0;, s. 411 

—Stolen revolver Possession of, by accused, without 

licence—separate trials and convictions under the 

two enactments, legality of—General Clauses Act 

(X of 1897), s.<9—Whether bars the double trial 

Where a person is found in possession ofa stolen 
revolver without alicence, he can be tried under the 
Arms Act as wellas un-er the Penal Code and 
* can bs punished unuer both the enactments, inasmuch 
as itis not the same act or omission which constitutes 
the offence under the two enactments. Section 76, 
General lauses Act is no bar to the double punish- 
ment. REOTIY EMPEROR Ali. 609 
Attestation—Mere attestation of decd, iy creates 

estoppel. : pe oS 

Ths signing ofa deed as a witness does not by 
itself.amount to a knowledge of its contents and does 
not estop anybody from taking a position to the 
contrary, unless itis positively shown that he knew 
the contents of the document. HAVELI SHAN V. IS ALIAN 
SINGH Lah. 746 
Bar Councils Act (XXXVII of 1926), s. 10 (1)— 

Legal Practitioners Act (XVIII of 1879), 8 12— 

Pleader committing contempt of cou. tin his capacity 

as suitor Pleader,if can be pun ~i ed professionally. 

An Advocate or Pleader is runishabie in his 
professional capacity for misconduct other than pro- 
fessional misconduct The intention ofthe Legisla~” 
ture in this respect is cloar from 8, 10 sub-s. (l) of 





GENERAL INDEX. iil 


"Bar Counclis Act—concld. 


r . kad 
the Bar Councils Act. Each case should be dealt 


with according tothe circumstances. In re R. A. 
PLEADER All 847 


Benaml transaction—Benamidar's right to sue fo" 
redemption—itights of benamidar's heirs and their - 


assignees to sue—Unwillingness of real owner, effect _ 


of. 

Where a mortgage deed has been executed by a | 
person as a benamidar for another the heirs of the 
benamidar and their assignees can maintain a suit , 
for redemption, The plaintiffs cannot in such a 
ease benon-suited merely because the real owner is 
not willing to the suit being maintained by them. 
MUHAMMAD SHERIFF SAHIB v. Kasim Sauip Mad 230 > 

transaction— Property conveyed benami to" 
another for effecting fraud—Suit by transferee 
for possession--Benami character, if can be set up 
in defence. 

A person who has conveyed property benami to 
another for the purpose of effecting a fraud on his 
creditors cannot, where the fraud has been effected 
set up the benami character of the transaction by 
way ofdefence in a suit by the transferee for ` 
possession under the conveyance. Thisis so even if 
the plaintiff may have been a party to the fraud. | 
The test is that that party must fail who first has - 
to allege the fraud in which he yarticipated. . 

Necessity of abolishing the benami system by 
legislative action, suggested by Jackson, J. KOPPULA : 
Korayya NAIDU v. CHITRAPU MavALAKSHMAMMA - 

Mad. 308 
Bengal Food Adulteration Act (VI of 1919), 

s, 6 (t—Sale of mustard oil mixed with linseed 014. 

—Whether an offence—Sale with a view to human . 

consumption—Whether an essential part ‘of the “ 

offence 

The effect of s 6 (i), sub-cl. (v) proviso, in the 
Bengal Food Adulteration-Act, read with the main 
part of the section is that no person shail directly - 
or indirectly, himself or by any other person on his 
behalf, sell, expose for sale or manufacture or 
store for sale, mustard oil unless it shall be derived ° 
exclusively from mustard seed, When a person 
stores for sale in his shop mustard oil which does ' 
not conform to the standard required by the section, ` 
he exposes himself tothe penalty provided by the 
law, even though he has marked it as ‘fuel oil’, 

It is not an essential part of the offence under the 
Act that what is done, viz.. the storing etc, should | 
be done with a view to orfor the purpose of human 
coasumption. CHAIRMAN, District BOARD, MIDNAPUR 
v. ATUL CHANDRA PAL Cal, SM 


Bengal Municipal Act (I of 1884), 5.6 (11)— .- 
Monunt*of an akhra—Omission to comply with re~ 
quisition of Municfpality—Whether entitled to the 
benefit of exemption —Funds of Mohunt from akhra 
insuficient- Sentence of fine--Legality of. 

The mahant of an akhra is entitled to the benefits 
of the provismns of s. 6, cl.(11), Bengal Municipal 
Act, which. lays down that in the absence of 
sufficient funds in the hands of the manager, agent 6 
or trustee as contemplated in the said section, no 
fine qould be imposed upon him for his omission to . 
comply with any requisition of the Municipality. 

Where the funds obtaintd by the mehant from 


the properites of the akhra are not sufficient to. go the” , 


required acts, it wilk note be just or prdper tq 
sentence him to a fine. Kanar Das MOHANTA v.. 
Napayancand MUNICIPALITY Cal, 692° 


Bengal Municipal Election Rules of 1930, r. 
°-40-Jurisdiion of District Magistrate to declare 
alection void cn the ground of corrupt practice—Civil 

Court's comp etency to try allegations of bribery 

and corrupt prapetices, g 

It isthe function ofthe Civil Court on an election 
petition properly filed, to investigate the charge of 
corrupt practice alleged in the petition, and to dec- 
Jare an election void or not; and the general jurisdiction 
of the court to give reief has not heen taken away 
by anything contained in r. 40 of the Bengal Muni- 
cipal Election Rules & . 

A District Magistrate has no jurisdiction under 
r. 40 of the Bengal Municipal Election Rules, 1930, 
to declare an election void on the ground of bribery 
or some other form of corrupt practice. MAHOMED 
Margappin KHAN V. JANAKIBALLAV DUTTA Cal. 248 
Bengal, North-Western Provinces and Assam 

Civil Courts Act Xii of 1887), 5. 23—‘Subject 

to the rules in like proceedings when disposed of by 

the District Judge'—Whether include appeals— 

Succession Act XXXIX of 19251, 8. 299—Proceed- 

ings under—Appeal from order of Subordinate 

Judge—Jurisdiction of High Court to entertain. 

The words ‘subject to the rules applicable to 
like proceedings when disposed of by the District 
Judge’ in s.24, Bengal, North-Western Provinces 
and Assam Civil Courts Act, include the rules relat- 
ing to appeals; and inasmuch as s 299, Succession 

_Act contemplates that an appeal lies from the Dis- 
trict Judge to the High Court, where an appeal is 
made from an orderofthe Subordinate Judge on 
proceedings under the Succession Act, transferred to 
him under s 23 of the Bengal, North-Western Pro- 
vinces and Assam Civil Courts Act,the appeal lies 
tothe High Court andnot to the District Court. 
Baropa Dusya V. PHUTUMNANI Pat. 375 
Bengal Patni Regulation (VIII of 1819), 8.11 (3) 

—Sale of patni—Kkaiyat with occupancy rights— 

Liability for ejectment at instance of auction- 

purchaser. A 

When a patni is sold under the Bengal Patni 
Regulation the auction-purchaser is notcompetent to 
eject a raiyat with occupancy rights in a holding 
even though he may not be a khudkasht 
raiyat and the tenancy was notin existence in 1819, 
‘and may have been created after the Patni „JANAKI 
Nata NANDI V. AMARENDRA Nata Biswas Cal, 243 
Bengal Tenancy Act (VIII of 1885)—Tenancy 

right under--Proof of, when lease is inadmissible 

for want of registration. ; 

A tenancy right uoder the Bengal Tenancy Act 
cah bs proved without proving the lease, if there be 
one, which is inadmissible for want of registration. 
RaMNANDAN PRASAD V, LEBY TILAKDHART, LAL 7 

: h 6 Pat 944 (b) 
e 85 26-F, 188—Application under 3. 26-F 
for preemption by one co-sharer landlo®i—Other 
co-sharers not made parties—APplication, if barred 

-under 3 188, $ 

e An application for pre-emption under 8. 26-F, 
Bengal ‘lenancy Act, made by one co-sbarer landlord 
without impleading the other co-sharer@ as defend- 

-ants and without framing the application so asto 
*enable them to join the application, is not maintsin- 
able and is barred under s. 188, although the names 
of the other co-sharers avestated and their shares 
specified inthe body of the petition. 
. Section 20-F, only contemplates 
e Which jg not otherwise barred. 

«The argument that the*bar imposed by s. 1&8, of 

tho Act is meant for the protection of the co-sharer 


an application 


iyoo INDIAN GASES. 


‘ASHUTOSH GHOSE 
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Bengal Tenancy Act—contd. 


landlords who are parties to the suit or pi®ceedidg, 
and if they do not object but purport to waive the 
objection, it is notopento the tenant to take this 
plea in bar is not correct, BaRKATULLA PRAMANIK 4, 

- Cal, 121 
ss 26-F,188—Co-sharers—Application for” 
pre-emption by someof thg co-sharers--Other co- 
sharers not impleaded before expiry of limitation 

—Maintaimability of application. . 

Under s 188, Bengal Tenancy Act, the co-sharerg, 
must be given the opportunity of joining the suit 
as plaintifis at the time the application for pre*emp- 
tion is filed. 7 

An application for pre-emption by some of the 
co-sharers cannot be sustained where the other co- 
sharers-are not impleaded within the period of 
limitation for the institution of such a suit even if 
the co-sharers whoare impleaded after the period 
of. limitation state thatthey had no wish to pur- 
chase the land, RAJANEEKANTA DAHA v. ATULCHANDRA 
SEAL ‘ Gal. 836 
=——— ss, 38, 52 (6) Ses LANDLORD AND TE a 

s. 46—Suit for ejectment of non-occupancy 
raiyat— Whether fails due to acquisition of occupancy 
rights prior to decree—Refusal of tenant to pay fair 
rent setiled by court, effect of. 

A suit under s. 46, Bengal Tenancy Act, must be 
regarded asan ejectment suit at the date of its 
institution and notas a suit to settle a fair and 
equitable rent, to be followed by proceedings equi- 
valent to anew ejectment suit in case the tenant 
refused to agree to pay the fair and equitable rent 
settled by the court, Consequently the acquisition 
of occupancy rights prior to decree does not mean 
that the suit becomes infructuous. Notwithstanding 
the acquisition of occupancy rights subsequent to the 
institution of the suit, the tenant who refuses. to. 
agree to pay the rent settled by the courtis still: 
subject tothe landlord's right which he had at the 
date of the institution of the suit, nemely, is sub- 
ject to a decree for ejectment. Kino Gazı v. KIRAN- 
BALA DEBI Cal. 885 
———8.52—Suii for enhancement of rent on 

account of increase inarea~—Presumption as to 

standard of measurement. 

In asuit for enhancement of the rent of a holding 
on the ground of excess of area and also on the 
ground of rise in prices it must be presumed that 
the standard of measurement at the time of letting 
out continues unless the contrary is proved. 
SASANKA Kumar Nayak v. HITLAL Sow Cal 856 
ss. 6164 (3)—Deposit of rent by tenant 

under s, Gl-—-Period of limitation under s 64 (8 — 

Landlord's claimto withdraw ufter three years, 

whether barred. 

The period of limitation provided in cl. (3), 8. 
64, Bengal Tenancy Act, is not for the purpose of 
barring the landlord's claim to withdraw the money, ` 
but for the purpose of preventing the tenant from 
withdrawing the money before the expiration of 
the period stated in the statute. When a tenant 
has deposited rent under s. 6l and has obtained 
acquittance from the court in respech of the rent 
as provided by the statute, he ceases to have any 
right in the money which is then held by the 
courton behalf of the landlord. JANKI Dar v DWARKA 
Nata SINGH Pat 132 
a 8. 167—Decree against darpatnidar—Decree- 
‘holder obtaining possession — Application by 











Vel. 145] 


Bengal Tenancy Act—coneld. e 
səpatnidars to be restored possession—Annulment of 
sépatni® by  decree-holder—Maintainability of 
application~ Power of court to take notice of 
subsequent events—Civil Procedure Code (Act V of 
1908;,0 KAT, rm. 109. 

Where in execution of a rent decree against the 

“davpatnidars, the decree-holder purchased the tenure 

herself and got possessjon through court and sab- 

sequently the sepatnidare applied. to court under 
O XXI,r. 100, Civil Procedure Code, to be restored 
40 possession, and before the hearing of this applica- 
tien the decree-holder by a notice under s. 167, 
Bengal Tenancy Act, annulled the sepatni, within one 
year of the date of the confirmation of the sale: . = 

Held, that the application under O XXI, r. 100 ought 
to be dismissed as the sepatni had been annulled and 
the court ought to have taken notice of this fact. 

It is the duty of the court which still retains control 
of the judgment to take such action as will shorten 
litigation, preserve the rights of both parties and 
best sub-serve the ends of justice. PRIYAMBADA DEBEE 
v. BHoLagata RASU Çul. 663 
~ — 5 182, See TRANSFER oF PROPERTY AOT, 


1882, s 108 : 892 
~ S, 188. See Bengan Tswanoy Acr, 1885, 
8.26 F- 121, 836 


Bihar and Orissa Municipal Act (VII of 1922). 
85 186 (3) cl (a), 192-—Opening new door to 
building without notice to Municipality—When an 
offence. A 
Where the accused was convicted under s. 192, 

Bihar and- Orissa Municipal Act for baving made 

material alterations in a building by opening anew 

door without notice to the Municipality and it 
appeared thatthe alteration had none of the effects 
mentioned in cl. (a) of sub-s (3) of s 186 of the Act: 

Held, that the making of the new door was not an 
alteration in a building requiring notice to the 
Municipality under s. 185. RAM KRIPALU CHAIRMAN, 
JAMALPURE MUNICIPALITY Pat. 262 a) 
Bombay Land Revenue Code (Act V of 1879), 

8.121 —Soundary dispute—Jurisdiction of Revenue 

Officer—Adverse possession of lands within boundary 

line—Jurisdiction of Civil Court—Bombay Revenue 

Jurisdiction Act \X of 1876), 8.4 a. 

Under s. t21, Bombay Land Revenue Code, the 
inquiry officer has jurisdiction to settle the boundary 
between the lands of adjoining owners, and the line 
drawn by him to indicatethe boundary is determi- 
native of the rights of land-holders on either side 
but he has no jurisdiction to decide the right which 
the owner of one number claims to exercise over the 
land belonging to holder of anadjoining number. He 
has no jurisdiction to decide whether or not a holder 
of one survey number has acquired by prescription 
title over the land of an adjoining survey number by 
adverse possession. | 

The Civil Court's jurisdiction is barred so far as 
determination of boundary line is concerned The 
question vf adverse possession arises only when a 
person who has no title encroaches on the land of 
another and the true owner does not bring a suit for 
possession in a Uivil Court for more than twelve 
years. That question must be decided by the Civil 
Court, and is outside the jurisdiction of the Oollector. 

Sestion 4 a), Bombay Revenus Jurisdiction Act, 
dozs not affect the decision of a Civil Oourt on the 
rights of owners of land on either side of the 
boundary line, based on adverse possession. SBORETARY 
oF STATS V. JAVBROHAND È Bom. 408 
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Bombay Mamlatdar's Courts Act(Il of 1906), 
5. 5 (1), (2) —Powers conferred upon Mamlatdar, 
scope of —Subject to the same provisions’ in 3.5 (2), 
meaning of ~Former owner of property, if can ke 
restrained by injunction. - 

The powera conferred upon the Mamlatdar under, 
sub-s. (1) ofs. 5, Mamlatdars’ Courts Act, are to give 
immediate possession of any lands and so forth used 
for agricultural purposes to any person who has been 
dispossessed or deprived thereof otherwise than by. 


, duecotrse of law, or who has become entitled to the 
. Possession or restoration thereof by reason of the 


determination ofany tenancy or other right of any 
other person, not being a person who has been 2 
former owner or part owner within a period of twelve 
years before the institution of the suit. 

The words ‘subject to the same provisions’ in s. 5 (2) 
mean subjectto the provisionsof ss, 6 and 26, those 
being the provisions referred in the previous sub- 
section. Subject to those provisions, the courtis to 
have power, when any person is otherwise than by 
due courseof law disturbed or obstructed in the 
possession of any lands or premises used for agricul- 
ture and so forth, toissue an injunction to the person 
causing or who has attempted to cause any disturb- 
ance or obstruction. The person against whom the 
injunction canbe granted may even bethe former 
owner of the property. MARUTI v, BANKATLAL 

Bom. 405 
Bombay Municipal Boroughs Act (XVIII of 

1925), s. 99—scope of. |, 

Unless there is a current account kept under s. 99 
the provisions for payment contained in Ohap VIII do 
not cover an octroi payable on demand. Joona Crry 
Mouniorpatity v R.N. PARANJPB & Sons Bom. 578 
s 203—Municipality not recovering octroi 

duty due to oversight~Sutt torecover duty, if 

maintainable, 

Under s 203, Bombay Municipal Boroughs Act, it 
is not open to the Municipality to maintain a civil 





suit for recovery of balance of octroi duty that 
remained uncollected due to oversight. Poona Crty 
Moniorpatity v R N. PARANJPE & Sons Bom. 578 


Bompay Revenue Jurisdiction Act (X of 1876), 

s. 4 (a). Beg BomBay Lanp REVENUS Cops, 1879, 

s lzi 408 
Bombay Watan Act (V of 1886), ss. 2, 4—Civil 

Procedure Code (Act V of 1908), s 11—Watan 

property—Female inheriting from father—Female 

leaving husband and daughters—Husband's right to 
succeed in preference to aaughter—Family, meaning 
of—Non-watan lands—Possession of father—Whe~. 
ther adverse to daughters — Res judicata—Co- 
plaintiffs —Right between plaintiffs not necessary to 
be decided in former case. 
° A got by inheritance from her father certain prop- 
erty consisting of watan and non-walan lands She 
died leaving bebind her, hêr husband B and three 
daughtars C, D and Æ. Bobtaineda decree in a suit 
for recovery of the ®atan,property, on Ajs own behalf 
and on behalf of his daughters. Subsequently C mar- 
ried and on attaining majority sued her futher B for, 
recovery of her ®ne-third share of the lands which 
had belonged to A, hermother; 

Held, that under the Bombay Watan Act, V of 1886, 
as regards inheritance to watan property the daughtep 
was postponed tothe father. 

id, also, that as regards non-watan property, she 
was entitled to the succeed and in the absence of any 
overt act after C's marriage and before her becoming . 
a major giving her notice of adverse posseasion By. 
B, C was entitled to recovar the same, mee 
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. Bombay Watan Act—concld, 


1 


. Held, further, that the former suit inetituted by B 
dor recovery of possession of watan lands did not 
operate as res judicata as it was pot necessary in that 
case to decide the rights between the daughters and 
thefather inter se for the purpose of granting relief 
against the father. 

The definition of ‘family'ins 4, Bombay Watan Act, 
says that the branches of the family descended fron 
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Cess Act—coneld. 


s . ae 
8, 24 or 25 ofthe Act in respect of the land held 
by him Where” the amount upon which certain 
persons are sought to be assessed is not the amount 
of the rent which is payable by them to their land- 
lord, they cannot be assessed with cesses upon the 
amount, nor is the amount the annual value ascertain- 
ed under the provisions of s. 24 or 25. 
Act 


The scheme of the Road Cess is’ 


the original watandar are to be included in the watan. that the holder of the estate has to pay cesses upon 


wif 


family: it does not say that the family of the orig 
watandar himself is to beexcluded FAKIR 
BASANGOWDA PATIL v Dyamawa GOWDAPPAGOWDA, PA 
Bom.“ 262 (b) 
Burma Cigarettes Duty Act (Il of 1931), s. 8 (3) 

—"Burma' in the act, if included Federated Shan 

: States prior to March, 12, 1982. 
. The term ‘Burma’ in s., 3, subs. (4), Act It of 
1931, and in the preamble has the same meaning, and 
prior to March 12, 3932, theterm cannot be con- 
Strued as including the Federated Shan States. 
TMPERIAL Topacco Co. or INDIA, LTD, V. SECRETARY OF 
State Rang. 832 
Burmese Buddhist Law—Succession—Younger son 
predeceasing mother-—Right of his children to succeed 
: to estate of his parents 
. Where a younger son of a Burmese Buddhist pre- 
deceases his mother, his widow is not entitled toa 
share out .of the estate, on the death of the mother. 
His children are the only persons who can claima 
share out of the estate of his parents as against their 
uncles and aunts. MG, Kain v Ma Ba Rang 833 
Calcutta High Court (Original Side) Rules, 

. Chap. XXVII, r. 21—Rules regarding sale of 

mortgaged properties—Reserved price, if to be 

dispensed with—Registrar, duties of, in the matier 

—Order to sell without reserve—Appeal, if lies 
. — Letters Patent (Cal. cl 15. 

‘The primary object of rules ofthe Original Side 
of the Calcutta High Court dealing with sale of 
mortgaged properties is to see.that the decres-holder 
is enabled to enjoy the fruits of his decree and that 
he should do so asearly as possible. Tbe necessity 
for adbering tothe reserved price may be dispensed 
with. It isnot necessary that the Judge should lock 
into the surveyor’s reportor hear the Registrar 
before coming to adecision of his own. Whatis 
done by the Registrar subsequent to the final decree 
is done bybim asa ministerial officer of the 
court charged withthe duty of carrying out the 
orders of the court. The Registrar is not then exer- 






.cising judicial powers, not even sitting ina quasi- 


. 


judicial capacity. 

No appeal lies against an order directing that 
the Registrar might beat liberty to sell the mort- 
gaged properties without reserve. When astep iso 
taken in carrying out the directions cchtained in the 
final decree to bring the properties to a speedy 
sale, nothing in the nature ofthe rights of the parties 
is determined.,* MUHAMMAD FAZLUL® Karim v. AHMAD 
MUHAMMAD PARUK Cal. 318 
Less Act (IX of 1880), s 41—Cultivating raiyat— 
. Liability to pay local cess—Compufation of cess to 

be paid—Scheme of the Cess Act~ Tenure-holder, 

, status of —Cultivating raiyats, if can be treated as 
e tenure-holders for assessment of cess, 

Under s. 41 ofthe Cess Act every cultivating 
raiyat has to pay to the person to whom his rent is 
payable a certain proportion of the local cess calculat- 
ed under the provisions oft the Act or upon the 
anual yalue ascertained under the provisions of 

e 


inal uethe rents that he receives ixfrespect of the 
WA The tenure holder in his turn has 


Piri * 


estate, 
to pay cesses 
upon the rent that he receives from the ratyat under 
him and the raiyat has to pay the cesses not upan 
what he receivesfrom the land but upon whate rent 
he pavs to his superior landlord. Cultivating 
raiyais under the Act are to pay cesses upon the 
rent they pay tothe superior landlord in respect of 
the land forming their raiyati holding. 

Persons who are admittedly cultivating ratyats 
cannot be treated to be tenure-holdere for the purpose 
of assessment of cesses SxorevaAry OF Strate ror 
INDIA IN Cocnoit v. RAMASRAY SINGH Pat 808 
Chota Nagpur Encumbered Estates At (VI of 

1876), s. 12-A-—Object of the act—Property not 

charged by original disqualified proprietor but by 

holder after disqualification has ceased— Protection 
under s 12-A, if available to judgment-debtor, 

The object of the Chota Nagpur Encombered 
Estates Act is to protect the property against the 
extravagance of any particular holder or holders for 
the time being and creates disqualification not so 
much in connection with the property as of an 
individual. Section 12-A provides that when an 


` estate is restored to aperson formerly disqualified, 


such person shall not be competent to alienate 
such property norto create a charge extending 
beyond his lifetime, that is to say, itis a disquali- 
fication applying to a particular person holding a 
particular property. 

Where the ancestor of the judgment-debtor was 
the original proprietor of an estate which was plac- 
ed under a manager appointed by the Commissioner 
under the provisions ofthe Chota Nagpur Encum- 
bered Estates Act and the estate was ultimately 
released tothe judgment-debtor and in execution 
of a decree on ahand-note executed bythe judg- 
ment-debtor afterthe release, the property was 
sought to be made liable : 

Held, that inasmuch asthe property was charged 
not by the original disqualified proprietor but by 
the holder aiter the disqualification had ceased and 
he was a person under no disability at all. the 
estate was not protected from execution. SHYAM 
SUNDER SINGH v. Morr Buat PATEL Pat, 916 
Civil Procedure Code (Act V of 1908),s, 2:2), 

See MADRAS AGENCY ‘Tracts INTEREST AND I axp 

TRANSFERS Act, 1917, ss. 4, 39 941 
S 2(12). See TRANSFER or Property AoT, 
1882, s 6 ʻe) 228 
——s 9- Specific Relief Act (I of 1877), s. 42 

—Suit to declare election valid— Competency of Ciril 

Court to entertain suit. 

A suit for a declaration thatthe plaintiff's elec- 
tion as a Commissioner of a Municipality is valid, 
is competent unders. 42, Specific Relief Act, and 
being one of acivilnature is cognizable by the ( ivil 
Court. MAHOMED MAIJADDIN Kuan V. JANAKIBALLAV 
Dorra 7 Cal 248 
S, 9—Suit toestablish right to stop idol at 
plaintiff's house for worship—Jurisdiction of 
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~ Cim? Court—Trustees of temple, whether necessary 
parties. 
The right to require an idol to be stopped at the 
` plaintiff's house for worship is a right to participate 
in worship and a suit to establish such right is 
cognisable by a Civil Court. 
in a guit of this nature’ ifthe . plaintiff does not 
. g0-30 far as to say that the defendants’ denial of his 


` right is made by them as representing the trustees 3 
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decision cannot be res judicata when the lawisheld . 


to be different. ; 

An application for delivery of possession. by & 
decree-hulder who has purchased in court auctions 
a step-in-aid of execution of his decree and falls 
under Art. }89, Limitation Act, even though not made 
in the course of a pending execution, Apravoo NAINAR 
v. LAKSHMANA REDDI Mad. 397 
s.11, Expl. Vi—Former suit by reversioner 


or thatthe trustees haye denied his right the suit >x-tayguinst Hindu widow—Decision in the suit— Whether 





will not be bad for non-joinder of the trustees?*: 


Ramauingam PILLAI v. PONNUSAMI GounpaNn 


> 
° Mad. 1014 


deems 11. See Civit PROOEDURE CODE, 
O, XXXIV, rR. 14 


8.11 —Co-defendants—Doctrine of res judicata; 

when applies. h 

The correct criterion in cases where itissought to 
apply the rule of res judicata as between co-defend- 
ants is to determine: (|) whether there was con- 
flict of interest between the defendants concerned; 
(2) was-it necessary to decide that conflict in order 
to give ghe plaintiff the relief that he claimed, and 
(3) was the question finally decided between the 
defendants? If all these conditions are satisfied then 
.the decision will operate as res judicata as between 


1403, 
373 





the defendants inter se. In order to constitute res : 
judicata between co-defendants it is neceseary that, 


there should be active controversy between those 
defendants and an adjudication upon that controversy 
should be necessary forthe purpose of grenting relief 
to thes plaintiff. ABDUL RASHID v. SIRAJUDDIN 
All. 461 
S 11—Consent decree—Res judicata, doctrine 
af, if applies—Suit to set aside consent decreé on 
ground of fraud—Limitation for suit—Limitation 
Act IXof 1908), Sch. I, Art 95. ` 
The doctrine of res judicata does not apply to 
cousent decrees Ths matters which form the subject 
of a consent decree cannot be said- to have been 
finally decided after the parties are heard. A judg- 
ment by consent acts as an estoppel, but a consent 
decree can be set aside on any ground which would 
invalidate an agreement and the correct procedure is 
to file a separate suit. A suit tos-t aside a con- 
sent decreeon the ground offraudis governed by 
Ars 95, Limitation Act. RATANOHAND RewacHanD 
BUGTANI YV. ANANDBAI $ Sind 777 


-$S. 11- Court which decided first- suit not 
competent to try second suit—Decision, whether 
rss judicata—Res judicata under general principles, 

i seope of, 

The bar by res judicata would not operate unless 
the court which decided the previous suit had juris- 
dicsion to try the later case. 

The general principles of res judicata cannot be 
invoked soas to override the express provisions of 
8 il, Oivil Procedure Oode. Monaumapv Yaqus v. 
MOHAMMAD FAZAL Lah. 334 
~S, 11—Res judicata—Want of notice, effect of 

—Decisions on procedure—Res judicata—Hxecution 

proceedings. 

© Want of notice to the judgment-debtors will not 

make the dismissal of an execution petition by the 

decree-holder any the less res judicata as against the 

-latter. 

A decision especially on procedure cannot be treated 
as res judicata when the procedare itself is changed 
by the Statute Law. But it cannot be held that a 












‘bending on other reversioners—-Compromise ` by 
aintty's father in prior litigation—Compromise not 
KELI to be” unreasonable— Whether binding on 
plaintiff in subsequent litigation , i 

The decision favourable or otherwise in a suit by 
a reversioner in the lifetime ofa Hindu widow to 
get rid of acommon apprehended danger to the in- 
terests of the general body of reversioners, affects 
the reversioners as abody, and barsa fresh suit by 
another reversioner on the same cause of action, 
such a fresh suit being covered exactly by Expl. 
VI to s. 11 ofthe Codeof Oivil Procedure. 

Where it appears that the plaintiff's father 
in a former litigation in the family thought it safe to 
come to terms with the defendants and it could not 
be said that what he did at that time was improper 
or unreasonable in the circumstances of. the 


e: 
Held, thatthe compromise and decree in that suit 
were binding onthe plaintiff andthe decision in 
the former suit operates asres judicata in the 
subsequent suit, JacpamBA Bux SINGH v. BADRI 
PRATAB SINGH af Oudh 352 
ss. 11, 115— Wrong decision on point of res 
judicata—High Court, if can interfere in revision 
~Res judicata—Decision of Collector that rent is 
payable in cash—Whether operates as rea judicata 
in subsequent proceedings—Madras Estates Land 
Act (I of 1908), 8.78. i , f 
A Court has jurisdiction to decide rightly or 
wrongly and when a question of res judicata is 
decided wrongly, the High Court has no jurisdic- 
tion to interfere in revision under s. 115, Civil 
Procedure Code. A 
A decisionin a previous proceediog by a Ool- 
lector acting under s 75, Estates Land Act, that 
rent was payable in cash does not operate as 
res judicata in subsequent proceedings. ZAMINDAR 
or KHALLIKOTEV SIvARAM Bevarta Patnaik Mad 380 
S. 20—Jurisdiction—Contract entered into 
at A—Deliveryto be made and margin money to 
be paid at b—Contract to be governed by rules of 
Association ot B—Suit for money based on contract 
—Jurisdiction of court at B to entertain. 
e Where according to a contract entered intoat A, 
the delivery @f goods wasto be made at B and the 
margin mouey was also to þe paidat B, and it was 
providgd in the contract that it was to be governed 
by the*rulesand weulations adopted, by the Sugar 
and Grain Merchants’ Association at Bi: e 
Held, that the court at B had jurisdiction to enter- 
tain and decida a suit for money based on thee 
contract. SUNDAR DAs. PREM SINGH V. PURAN CHAND 
e Lih 464 
-—8. 20 (b) (c)—Bona fide voluntary assignment 
—Whether affords cause of action to assignee-®. 
Cause of action, interpretation of—Preliminary 
` desue as to jurisdiction decided —Subsequent applica- 
tion for leave under 3}. 20 (b)-—Discretion of court 
tə yr ant application. : ean 





Lal 
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Abona fide voluntary assignment afiordsa valid 
cause of action to theassignee to sue his assignor 
and the original debtor or either ofthem in the 
@ourt within whose jurisdictidn the assignment is 
made. 

The expression ‘cause of action’ includes every 
fact necessary to be proved inorder to enable the 
-plaintiff to sustain his action. This definition 
applies to a suit filed under s 20, cl (ec), Civil 
Procedure Code, on the strength of bona ~ fide 
voluntary assignments made within the jurisdiction 
of thecourtin which the suit is instituted:- 

An application for leave under s. 2U (b; was made 
with respect tocertain defendants not residing 
within the territorial limits of the court, after the 

assing of the judgment on a preliminary issue 

ut before the plaint was orderedto be returned 

for presentation to the proper court The lower 
Court declined to grant leave on the ground that 
the application for leave should have been made 
before he had decided the preliminary issue: 

Held, thats. 20 \b) was not limited to the ground 
stated by the lower Court and thatthe lower Court 


had failed to exercise its discretion in the case 
which was afitone forthe exercise of such discre- 
tion. A ADHUMAL v. Nock AHMAD Sind 706 





~—&, 35—Costs—Successful plaintiff —Depriva- 
tion of costs, when proper. 

Where a plaintiff comes to enforce a legal right and 
there has been no misconduct on his part, no omission 
or neglect which would induce the court to deprive 
him of his costs, the court hasno discretion and can- 
not take away the plaintiff's right to costsand it is 
therefore immaterial what the defendant's action is 
alleged to be. The bona fides of his defence “is not 
material. The plaintiff cannot be deprived of his costs 
unless he has done something which would warrant 
the court depriving him of his costs, 

But where it appeared that if the plaintiff firm 
had been more successful in bringing their 
claim tothe notice of the defendant or if when they 
had set the final notice of demand they had given 
rather more than a portion ofa working day for the 
defendant tocome and inspect the vouchers, there 
might have been no suit filed at all; 

Held, that an order depriving of the plaintiff of his 
coste was justified. Inpian Motors ~v. Q. E, 
ANDERSON Rang. 376 
s. 47—Co-sharers—Partition decree enabling 
plaintiff to collect rent from certain tenants— Other 

co-sharers collecting rent—Suit for amount collected 

—Non-execution of partition decree— Whether 

affects suit—Suit, if barred by s. 47. 

A partitions decree gave the plaintiff as against 
all his co-sharers an exclusive right to realize ren? 
from certain tenants, On the defend&nts co-sharers 

collecting such rent, ‘plaintiff sued them for refund 
of the amount collected and fora declaratiqn of bis 
right to colleet, The partition @ecree was not exe- 
cuted by the plaintif : 

Held, that the omission to execute the partition 
*decree did not affect the maintainability of the suit 
and asit did notrelate to execution, gischarge or 
satisfaction of the partition decree, it was not barred 
p s. 47, Civil Procedure Code. Gopat MAHATO v. 

EBU Fat. 287 
s. 47—Decree against tenant—Waste after 
decree—Damages, if recoverablein execution. 

Waste by a tenant which is alleged to have 
“been committed after decree cannot relate to exe- 
. we ° e 
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cution, discharge or satisfaction of the decree when 
such decree is for recovery of rent and gelivery of 
possession. Damages can ke recovered for waste in 
such ceases only by a separate suit. GHULAM ALI v. 
SULTAN MOHAMMAD KHAN Lah 117 
s, 47, O. XXI, r. 9O—Ezecution sale— 

Objection that property could not be sola before 

mortgaged property— Whether falls within s 4?— 

Second appeal—Limitativu— Limitation Act (1X of 

1908), Sch. I, Arts. 166, 181, 

An objection by a judgment-debtor as to a seale on 
the ground that the decree waa in reality a nicotgage 
decree and thercfore, the property of the jvogment- 
debtors other than that mortgaged could cnly be 
proceeded against after the mortgaged property hed 
been put to sale and the proceeds bad proved 
insufficient to meet the decree, falls within s 47, 
Civil Procedure Code, Such an objection is governed 
by Art. 181 and not Art.166 ofthe Limitstion Act 
and a second appeal lies from an order parsed 
thereon. Hans Rag v. KARAN CHAND Lah. 113 
s 47, O. XXI, r. 100— Mortgage decree— 
Decree-holder purchasing property—ApplMaticn for 

possession under O. XX1, r itU by puisne mortgagee 

—Alternotive prayer jor crops under s 4?— Whether 

can be entertained 

A property was purchased by the mortgagee decree- 
holder in auction. B who bad teen »mpleaad in 
the suitasa puisne mortgagee filed a peti) nto have 
the saleset aside. This petition was dismissed and 
the saleconfirmed B put in an application under 
O XXI,r 100 fer possession of the property from the 
purchasing deciee-holder. In the same application 
he applied for an alternative relief as regards the 
crops as a party under s, 47: 

Held, that the alternative prayer could not be en- 
tertained in the petition which had been deliterately 
putin tozecover possession under O XXI, r. 100, 
Civil Procedure Code. HARIHARAN Patrar v PACHU- 
VRETTIL NARAYANA MENON Mad. 174 
—-——sS. 47,95, 145,151—Suit for injunction 

—Execution of security bond to court for getting 

temporary wnjunction—Mode of enforcing bond— 

Ss. 47, 145, whether apply—Inherent pouer to 

enforce bond — Maintainability of suit— Court, 

whether juridical person—Assignment by court, 

legality of. z 

Pending a suit for declaration of title and per- 
manent injuncticn restraining the defendants ficm 
cutting and removing trees, the plaintiff executed a 
registered security bond giving an undertaking to 
the court to make good to the defendants whatever 
loss was sustained Ly them onaccount of the injunc- 
tion to the extent of Rs. 15,400. The suit was dis- 
missed against some of the defendants and the 
latter applied in execution for aseesement and re- 
covery of damages under the security bond The 
Distiict Judge held that neither s. 145, s 47 nor 
8, 15}, Civil Procedure Code, was applicable and 
that the only remedy wae by way of suit : 

Held, ti) thats. 145 could notapply as the section 
is not applicable as between the parties tothe 
suit; 

(ii) s. 95 did not apply as the amount claim- 
ed exceeded Rs. 1,000; 

tiii; the remedy by way of suit was not available: 
as the undertaking was to the ccurt and notto any 
person; 

(iv) that in the circumstances, the court had inber- 
ent power to enforce the bond under 9.151, Oivi] 
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Procedure Code. ERAMULLAN Kunn MOIDIN v. 
KUNHIKOMAN VAIR Mad 1011 


ss. 47,145-—Surety—Proceedings to enforce 
security of immovable property—aA pplicability of s. 
145 —Nature of proceedings against surety—Surety, 
af party- Right of appeal. 
Section 145, Civil Procedure Code, applies only 
where tha surety has made himself personally liable. 
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Civil Procedure Code—contd. 
has been arrested a court may release him if in its 
opinion he is not ina fit state of health to'be 
detained in the civil prison, The adoption of efther 
or both courses lies entirely within the discretion 
of the-court. 

The argument, that arrest and attachment should 
not be simultaneously made in view of the fact that 
the judgment-debtor owns considerable property and 


But the fact that whére the proceedings are for the-: is a lambardar and kursinashin, has no force. The 


sale of the immovable property given as security * 


e by B surety, s 115, Civil Procedure Code, is not 
# applicable, does not mean that the surety is not 
to*be treated as a party or that orders made in such 
proceedings are not appealable What is contem- 
plated in such cases is an order inthe suit itself 
and the implication isthat the surety is to be dealt 
with as if he wasa party. The surety could nct be 
deprived of the remedy of appeal which he would 
have had, had he been proceeded against under 
s. 145. S. AYYASWAMI Ayrar V. SrvakKI AMMAL 
Mad 871 
——~g—8.49—Assignee without notice— Equities, 
For the purpose of s 49, Civil Procedure Code, the 
equities have to be enforced even though the assignee 
might infact have beenan assignee without notice. 
Otherwisethe very object of s 49 would bein effect 
frustrated and its provisions rendered nugatory. 
SRINIVASA AYYANGAR V, VENKATARAMA AYYAR 


Mad.767 poseof agriculture. 


——— 8. 55~—Surety bond-- Construction of —Under- 
taking to be surety until adjudication and discharge 
of judgment-debtor—Dismissal of application for 
discharge—Liability of surety, if subsists 
K,defendantin a suit was arrested in execution 

ofthat decree. C executed a surely bond depositing 

the decree amount in court as security for the due 

presentation of an insolvency petition by K within a 

month of date, Calso undertookto produce K either 

before the court or before the Official Receiver until 
he presented the petition and was adjudicated and 
discharged He also agreed to make the amount 
deposited liable for the decree debt if K failed to 
present the insolvency petition within a month of 
failed to produce K when so ordered by the court 
in the execution proceedings. K applied to be ad- 


s 


position ofthe judgment-debtor and his consequent 
ability to meet the decreeimposes an obligation on 
him to discharge it. Boyort Mar v. Jagan NATH 
` Lek 709 
——§ 60—Eremption under— Whether 
claimed by theson of judgment-debtor. 
Exemption under s. 60, Civil Procedure Cede, can 
be claimed only by the judgment-debtor. If for 
some’ reason or other the judgment-debtor has waived 
that privilege, his son cannot complain of his action. 
Buagu v. BATNA SINGH Lah. 169 
—s. 60 (1), proviso (¢)—Occupation by 
agriculturist—Whether must te in good faith for 


can be 


purposes of agriculture, for exemption from 
attachment, 9 
In order to get exemption from attachment 


under proviso (c, 8.60 (1, Civil Procedure Code, 
1904, the occupation by an agriculturist of a house 
belonging to him must be in good faith for the pur- 
BANK oF CuEtrinar, LTD v. Ko 


San OK Rang 326 F.B. 
———-8. 62—Applicability of. Sez Prenar Copr, 
1860, s 352 259 


s, 64-—-Dejendant paying money to plaintiff's 
Pleader pending result of suit—Subsequent applica- 
tion’ to adjudicate defendant as “insolvent—Ad 
interim Receiver, if entitled to withdraw money 
for benefit of general body of creditors—Provincial 
Insolvency Act (V of 1920), s l. 

The plaintiff instituted a suit for partnership and 
aceconnts against the defendant who wes since ad=- 
judicated’ insolvent cn the ground that there had 
already been accornis taken And acertain sum was 
found due from the defendant Thedefence was 
the denial of the averment about the accounts taken. 
The parties went into arbitration and an award was 


judicated an insolvent, He was directed to apply given The defendant deposited a certain sum with- 


for discharge. The court dismissed the application 
relying on the report of the Official Receiver that the 
outstandings shown were unrealizable and that a 
largecreditof over Rs 500 was given to a woman 
without any security. Afterthis C, the surety filed 
an application praying that he may be discharged 
from his liability under the surety bond: 

Held, that the words of the surety bond were clear 
that the liability enured not only till an application 
for discharge was filed but till there was actual dis- 
charge; that the wording ofthe bond was within the 
scope of s. 55,cl (4), Oivil Procedure Oede, and that 
as no order of discharge had been passed, the surety’s 
application was premature and he was nct at that 
stage entitled to the relief claimed by him 
KanpaswaM! CHETTIAR V. A. R. N. ANNAMALAI CHETTIAR 


Mad 531 
—~—s. 59 (1) (2)—Diseretion 
cancelling warrant of arrest—Arrestand attachment, 
if can be simultaneously made. 


a certain gentleman and offered to depo¢it another 
amount with the plaintiff's Pleader This amount 
was also paid and the court ordered that the money 
be kept in deposit with the Pleader until further 
orders. Thesuit was ultimately decreed Subeequent- 
ly at the instance of another creditor a petition was 
filed to adjudicate the defendant as insolvent and an 
ad interim Receiver was appointed. The Keceiver ap- 
plied for* withdrawal of the sum deposited with the 
Pleader: ° 

Held, tbat the plaintif being successful in the 
suit was entitle to have the money paid out to him 
and that it made no difference ‘in principle as to 
whether the money was actually deprsited in the 
court or whether the money was put into the hénds 
of the pjaintifis’ Pleader under the order of the court 
earmaking that money to be paid to the plaintifiein 


of court in part satisfaction of the money to which the plaiptifis 


might be found entitled as a result of the pending 
action and that the Receiver was not entitled to 


Under s. 59 (1) of the Qode of Civil Procedure a °withdrawthe amount. Govuranca BEmARI Basak v. 


court may cancel a warrant for the arrest of the 
judgment-debtor on the ground of his serious 


MANINDRA Nata Das «Gupta Cal. 826 


s. 64, O. XXI, r. 44—Attachment of property, 


illness and under sub-s, 2 where a judgment-debtor 4. how to be effgeted—Copy of warrant of attachment 


N 
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mot affixed on property—Validity of attachment— 
S. 64, if applies. 


~ „Å property cannot be attached unless first the 
` order for attachment has been issued, and secondly 


in*execution of that order the other things prescrib- 
ed by the rulesin the Civil Procedure Oode have 


“been done. : 


Where acopy of the warrant of attachment was 
not affixed on the property, the attachment must be 
declared tobe invalid Section 64, Civil Procedure 


Oode, does not the. applyto the case. BANK oF 
Ouertinap, Lro v Maune HLA Gyr Rang. 818 
‘—————8.65-—-Transfer of Property Act (IV of 


1882), s 8—Purchaser in court sale —W hen becomes 

entitled to property. 

Unders. 65, Civil Procedure Code, and s. 8, Trans- 
fer of Property Act, a purchaser in a Court sale is 
entitled to the property from the date of the sale and 
not from the date of the confirmation thereof. 
HARIBARAN PATTAR v. PAOSUVBSETIL NARAYANA MENON 

_ Mad. 174 

S. 73—Scope of—Decrees against several 

judyment-debtors—Money paid by one judgment- 

debtor to a decree-holder who has noclaim against 
him— Rateable distribution—Permissibiliy of. 

Under s. 73, Civil Procedure Oode,in the case of 
decrees against several persons money realized from 
judgment-debtors whoare common to both decrees 
is alone available for distribution among the decree- 
holders Section 73 does not permit rateable distri- 


' bution of money paid by one judgment-debtor toa 


decree-holder who has no claim against him. 
Basupev NARAIN v. PADUMNATH PRASAD Pat. 362 
s 73—Suit for declaration and injunction 

-—Essentials of. 

Unless it is ascertained, or definitely alleged on 
substantial grounds, that the assets realized or to be 
realized in execution of decrees of rival decree- 
holders would be insufficient to discharge in full 
the claims of all the decree-holders under s, 73, 
Civil Procedure Code, no decree-holder has a right 
to meintain a suit to have the decree of his rival 
declared void onthe ground that it was fraudulently 
obtained and to ask the court to grant iojunction 

ermanently restraining the defendant from executing 

is decree against the common judgment-debtor or 
his property. PANDHARI Nata KRISHNA v. MAROTI 
GANESH Nag. 206 
———s. 73, O. XXI, r. 72—Bid and set off by 
decree-holder—A pplication for rateable distribution 
immediately after sale, competency of—Date when 
amount is realised—Permission to set off, whether 
can be given before sale is held, 

When a decree-holder has been given permission to 
bid and set off under O. XXI, r. 72, Civil Procedure 
Code, and when the amount of the successful bid is 


‘less than the decree amount, the whole of fhe amount 


must be deemed to have Ween rezeived or realised 
eo-instantt the sale is held and s 73, Oivil Proceglure 
Code, will give no benefit to, othe decree-holders 
who apply for rateable distribution after the con- 
clusion of the sale, however soon after its conclusion 
their applications may be made. $ 

Under O. XXI, r. 72, Civil Procedure Cagle, per- 
mission to set off may be granted at the same time 
as tke permission to bid, that is, even before the sale 
has besn held. PUNNaMOHAND OHATRABAN V. VIJJAPU 
BATYANANDAN è Mad, 975, 
s. 73, O XXI, r.86—Rateable distribution 
-Specific application,tf necessary —Decree-holder 
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purchasing property—Balance after deducting-decree 

amount patd in cash—Another decree-holder against 

same judgment-debtor— Rateable distribution, right to 
~—Purchaser decree-holder to deposit full®price ‘of 
property. 

Under s8 73 of the Civil Procedure Code, it is 
not necessary for adecree-holder to make a specific 
application for rateable distribution All that is 
necessary is that he- should apply for execu- 
tion and should not have received satisfaction of 
his decree. 

A purchased B's property in execution of his 
decree. Before therale C had filed an application ə 
for execution of a sisple money decree against 
B. A deducted the amount due to him under the 
decree from the sale price and paid the balance 
in cash, granting a certificate of satisfaction for 
the amount deducted. The court passed an order 
confirming thesale in favour of A and directing 
that the sum hepaid in cash should be given to C 
and that for the balanceto which C was entitled 
by way of rateable distribution, a decree he passed 
ectitling O to recover the amount by execution: 

Held, that this order was wronge and 
as between the two decree-holders against the same 
judgment-debtor the executing court had no authority 
to pass anorderthat one decree-holder should pay 
a certain amount to the other decree-holder, and that 
in the circumstances the only thing that could be 
dons was to annul the sale and to direct the property 
to be sold again so thatout cf the eale proceeds all 
persons entitled to rateable distribution may be 
paid. Harcostnp Das v, Mott CHAND All. 577 
———§ 73, 0. XXI, r. 89~ Money paid into court 

under 0. XXI, r. 89—Whether assets in hands of 

court capable of distribution under s. 78—Rateable 
distribution. 

Allmoney paid by a judgment-debtor into court 
under stress of execution before sale, whether to avoid 
attachment or whether made at an earlier- or later 
stage, should he treated as aseets held by the court 
liable to rateable distribution under s. 73, Civil Pro- 
cedure Code: and the fact that under O. XXI, r. 89 
this money is described as being paid for payment to 
the decree-holder does not make it earmarked for 
his exclusive benefit any more than any other money 
realized under stress of execution towards satisfac- 
tion of his decree is to be regarded as specially 
earmarked and so as to remove it from the opera.ion 
of s. 73, Civil Procedure Code. Buarroo SINGH v. 
RAGHUNANDAN PRASAD SINGH Pat. 390 

s. 92 —Suit for declaration that a property is 
public property—Whether comes under s. 93 — 

Absence of cohsent of Advocate-General— Whether 

bars grant of relief—Faci that some reliefs cannot 
* be grantet without consent of Advscate-General—- 

Grant of other reliefs, if barred. 

A relief asked forin a suit that it may be deter- 
mined that the property in dispute beloags to the 
general public and that the right may be declared 
and isnot one contemplated by s. 92, Civil Proce- 
dure Oode and there is no bar to the grant of such 
a relief on. account ofthe absence of the consent of 
the Advocate-General. i 

Although in a suit properly instituted under s. 92, 
the defendant may raise the objection that the property 
was not the property of the nature of an express or 
constructive trust created for publie purposes of 
charitable or religious nature, and on suchobjection 
being taken the court has to decide whether or not 
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“the stfbject matter of dispute was a public, charitable 
and religious‘trnst, yet that does not take away the 
jurisdicgion of the ordinary Civil Court to make a 
declaration that a particular property isa property 
belonging tọ the general public. 

The fact that some of the reliefs cannot be granted 
on account of the absence of the consent in writing 


+ of the Advocate General will not disentitle the 
plaiotiff to the other reliefs. Ganpat PUJARI v. 
KANAIYALAL MARWARI 0 Pat 294 


S 96 See MADRAS AGENCY Tracts INTEREST 

AND LAND TRANSFER Act, J917, ss 4, 39 941 

© ———s 96(3 —Compromise decree—A ppealability. 
When an appeal against a decree recording a 
compromise for failure to pay court-fea is dismiss- 


ed, the dismissal does not bar an appeal against 
an order recording the compromise, even if the 
compromise bə disputed. For a consent decree to 


come within the prohibition of s 96 (*) of the Civil 
Procedure Codeit is not necessary that the consent 
should continue till the passing of the decree 

An order recording compromise 


decree merges into the decree, and it is the 
decre@ that isappealable, and not the order, 
Savi Pat.1 


SABITRI r, Mr F A 
———=—§ 100 Sar MADEAS Acgnoy TRACTS INTEREST 
AND LAND TRANSFER- ACT, 1917, s3. 4, 39 941 
8.100—Finding as to ancestral mature of 
portion of land in suit -Whether can be challenged 
in second appeal. | 

A decision by the lower Appellate Oourt thata 
certain portion ofthe landin suit is ancestral, is 
one of fact and cannot be challenged in second 
appeal Ratxov Jarman Lah 628 
s 100- Landlord and tenant—Denial of title 

—Notice to quit —Finding as to forfeiture on account 

of denial of title—Interference in second appeal. 

A finding on the question whether there was 
forfeiture of the tenansy by reason of the defendant's 
denial of the landloru’s title is a finding of factand 
cannot be interfered within second appeal. _ 

If there was any denial of title prior to the in- 
stitution of the suit, no notise would be necessary. 

if one cannot have any reasonable grievance on 
the ground of jack of notice, the court may refuse to 
interfere in second appeal merely on the technical: 
ground of want of notice. KARAM CHAND Vv. AMAR 
Nara Lah 992 
S. 100 —Second Appeal—Alternative case, if 

can be setup. 

A party cannot be allowed to set up an alternative 
case in second appeal when he fiads that his ease 
has been disbelieved by the lower Court, RAMDEYAL 
MAHANT v. Pritam Bourt Pat 613 

$.100—Second avpeal—Concurrent findings 
of fact based on admissible evidence—Whether car 
be challenged in second appeal, 

A concurrent finding of fact based on admissible 
evidence cannot be challenged in second appeal. 
Haury HUSAIN v. KARAR Husain Oudh 652 (b) 
s. 100—Second Appeal—Finding of fact— 

Omission to consider important evidence— A pplication 

of erroneous presumption of law to evidence eramin- 

ed—Interference in second appeal, whetherproper. 

Odinarily the High Court does not interfere on 
findings of fact in second appeal, butif the lower 
Court has omitted to consider evidence which is 
important and in considering the evidence which it 
has examined, it has applied srroneous presumptions 
of law, then the finding may be called in question 
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in second appeal and the lower Court may be asked 
to furnish a finding. Ramasamy v THIRUYENGADA 

< Mad. 407 
——+s 104—Simple mortgage, suit on~ Appojnt- 
ment of Receiver—Surisdiction of Court. - 

Though asimple mortgage does not carry with it 
right to possession, aud though a simple mortgagee’s 
remedy is only by way of sale of the mortgage 
property, yet the court has jurisdiction in a suit 
brought by a simple mortgagee to recover money, 
to appoint a Receiver, in a proper case. A simple 
mortgages is not disentitled to obtain the appoint- 
ment ofa Receiver if the other circumstances are 
such as to justify it, merely on the groundthat no 
personal remecy subsists to proceed against the other 
properties of the mortgagor M. PARAMASIVAN PILLAI 
v. RAMASAMI ORETTIAR Mad. 449 F B. 
s 104, O., XXI, rr 66, 90—Erecution sale 

—Death of judgment-debtor after notice under Q. 

XXI, r. 66—Fresh proclamation, whether should be 

drawn up after notice to _heirs—Order disallowing 

objection under O XXI, r. 90—Second appeal 
competency of—Treatment of appeal as revision. | 

Where a sale proclamation has been legally drawn 
up after notice to the judgment-debtors under 
O. XXI, r. 66, Civil Procedure Code, and one of the 
judgment-debtors dies subsequently, a fresh pro- 
clamation need not be drawn up after notice is again 
issued to the persons who are entered as his heirs. 





No appeal lies against an appellate order dis- 
allowing an objection under O XXI, r $0, Civil 
Procedure Code. But the memorandum of second 


appeal may be treated as an application in revision, 
Agopuya OHAUDHARI v Ram Dayit Tewari All, 731 
$5. 104,106, 109 - Dismissal of first appeal 

for default —A pplication to restore — Dismissal of-~ 

Application for appeal to Privy Council, whether 

maintainable—“Final order, passed on appeal " 

meaning of. À 

Where after añrst appealhad been dismissed for. 
default on the Counsel stating that he had no in~ 
structions and an application for restoration had 
also been dismissed, an application for leave to appeal 
to the Privy Council was made: 

Held, that although the order dismissing the ap- 
plication for restoration was passed by the High 
Court on its appellate jurisdiction, it wag not a “final 
order passed in appeal" within the meaning of 
s. 109 (c), Civil Procedure Code 
, By the expression “final order passed on appeal" 
is understood an order made as the result of an 
appeal filed before the High Court. Jarpratap NARAIN 
SINGH v RABI PRATAP NARAIN SINGH All. 534 (a) 

>--—$. 105,0. XXII, r. 3--Death of plaintiff 
during pendency of suit—Substitution of two persons 
as_heirs—Court finding that there are other heirs 

— Suit, if abates—Order allowing substitution, if 

can be questioned in apptal—Suit for khas possession 

— Procedure. 

-Itis quite @pen to a court when anapplication 
for substitution ismade and the ccurt finds that all 








‘the heirs of a deceased person have not come forw. rd 


toapply to Se substituted in his place to refuse’ to 
make angrder for substitution upon the ground that 
there are other heira who ought to have joined in the 
application. But if some of tho heirs make suck an 
application disputing the right of other persons to 
claim as heirs and progeed to maintain that applica- 


ion by taking up the position that the other persona 


. 


J 


are not heirs, the court as soon as it finds that tha e 


\ 
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* applicants are not the entire body of heirs is not 


precluded from making an order for substitution in 
thejr favour and can substitute ethem reserving, of 
course, for its consideration the question as to whe- 
ther such persons should be permitted to maintain 
the proceedings in the place of the dead person. 
So far astha Calcutta High Court is concerned it 
is well settled that an order allowing a substitution 
or setting aside an abatement passed by a trial Oourt 
cannot be questioned inan appeal from a decree in 
view of the provisionsof s 105, O:vil Procedure Code. 
Where ina suit for khas possession, on the death 
of the plaintiff two persons are substituted in his 
plac: but thecourt finds that the suitia not main- 
tainable as such by reason of the fact that all the 
persons who should have joined as plaintiffisin the 
suit were not on the record, the court is at liberty to 
make proper orders enabling some of those parties 
who muy in the circumstances be entitled to claim 
joint possession with the defendant to amend their 
plaint and proceed with the suit thereafter. MAIYARJAN 
bratv ABDUL SaEK 
s 107—Scope as to O. XLI, r. 83—Discre- 
tion of Appellate Court. 
Section 107, Civil Procedure Code, does not cut 
down the Appellate Court's discretionary power under 








O XUI,r.33. THIRUMALA CHARIAR v ATAIMOOLA 
KARAYALAYAR - Mad, 289 
— s 109. See Orvin PROOEDURE CODE, 1908 

ss. 104, 106 534 (a) 


s 109~—Insolvency proceedings— Remand 
order—Application for leave to appeal to Privy 
Council —Dismissal of, for want of final order — 
Lower Court not passing any order on remand— 
Application to revive application for leave to appeal 
—Whether can be granted. 

An application for leave to appeal to the Privy 
Council from an order of remand in insolvency pro- 
ceedings was dismissed on the ground thit there 
was nofinal orderas contemplated by s. 109 (a), 
Civil Procedure Code. In the meantime the remand 
order reached the lower Court which held, that as 
the insolvency proceedings had been annulled, the 
court was functus officio and could not pass any or- 
der. The application disallowing leave to appeal was 
sought to be revived on the ground that as the lower 
Court had finally disposed ofthecase, the order of 
remand had become a final order : 

Held, that the application for leave to appeal 
could not be revived and that no leave could be 
granted on it. ALLIANCE BANK oF SIMLA v. Ram CHAND- 
BALI Nati Lah. 131 
——-—-8, 109-—Interlocutory judgment remitting 

issue to lower Court —Final judgment on recipt of 

finding—Leave to appeal to Privy counejl—Limita- 

tion —Limitation Acti IX pf 1908), Seh. I, Art. 179, 

Where the High Oourt passed an interlocutory 
judgment and remitted an issue for finding tê the 
lower Court andon receipt ofethe fading passed a 
final judgment : 





Weld, that an appeal to the Privy Coungil lay against 


the final judgment and that an application for leave 
to appeal could be made within ninety dafs of the 
final decree. $ 

AR interlocutory order sending’ down an issue to 


Cal 170 - 
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the lower Court cannot be put on the same footing ` 


as a decree confirming a 
accounts JIVANLIL 
PoowaLaL PATEL 

— s. 1 09 (9)—Letters 


preliminary decree for 

VRAIRAL „Desart v. VRAJLAL 

Bom. 258 

Patent (Allahabad), cl. 30 
e e 
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—Legal practitioner—Punishment Jór contempt of 

court—Another Bench of High Court suepending 

him from practice—Leave to appeal to Privy 

Council, whether may be granted--Security, 

furnishing of. 

Where a legal practitioner was punished by a 
Bench of the High Cuurt for contempt of court for 
certain remarks which were held to be derogatory to 
the High Court, made by himeas a party toa suit, 
He was later on suspended from practising for 
six months under the Legal Practitioners Act and 
he made an application forleave to appeal to thee 
Privy Council against the order: . 

Held, that leave to appeal might be granted under 
8. 109 (c), Civil Procedure Code, or under cl. 39 of 
the Letters Patent i 

Held, also, that he should furnish security as in 
appeals in ordinary civil cases. In re R. A PLEADER 

All, 853 
$.110—Application for leave to appeal to 

Privy Council—Question of interpretation of a 

document—Whether a substantia! question of law, 

A question of the interpretation of a document is ` 
a question of law, and when it arises between the 
parties, it may be said that it is a substantial ques- 
tion of law. 

Where the value of the subject-matter ofa suit in 
the lower Court was more than Rs. 10,000 and the value 


of the subject-matter in dispute-on appeal to the 
Privy Council was more than Rs. 10,000, and the 
argument for the proposed appellant was that a 


deed of wagf was more or less illusory, because 20 per 
cent income of the wagf property was to go towards 
the payment of servants and to meet miscellaneous 
expenses, and that Rs. TUO were to go to the mut- 
walli himself and it was urged that the provision 
that 20 per cent. of the income was to be used for 
the purchase of fresh property waa an invalid pro- 
vision under the law and if allowed to stand, would 
be against public policy : 

Held, that there were substantial questions of 
law andthe terms of s 110, Civil Procedure Ccde, 
were fulfilled. Onnepr Larv. Navis FATIMA BEGUM 


All. 549 

——-, 115. 
Ser Orvin Procepure Cops, 1908, s, 11 380 
Seg LIMITATION AOT, 190%, s. 5 153 


$. 115 —Order refusing to receive documentary 
evidence-—- Whether ‘case decided' — Revision— 

Competency of. 

An order of refusal to receive documentary evi~ 
dence cannot be construed to be a decision of a 
case within the meaning of 8 115, Civil Procedure 
ode. RAGHUNANDAN V. RAGHUBAR SINGH 

Oudh 810 (a) 
———s. 115—Refusal to entertain application 
without proceeding in accordance with law— Revision, 

Refusal toentertain an application without proceed- 
ing in accordance with law amounts to refusal to 
exercise jurisdiction and comes under s. 114, Civil ` 





Procedure Code. Ranaanam SINGa v. RAMBARAN 
SINGH Pat. 387 
- 8. 115— Revision — Othər remedies not 


exhausted~High Court, if can be approached in 

revision, 

When the applicant in revision has other remedies 
open tohim provided by law which have not been 
exhausted, the High Court should not bs approached, 
in revision: Although the matter may have to be de- 
cided by the High Court ultimately the provisions of 
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the Civgl Procedure Code should not be ignored. 
RAJJUPURI Gosar v DEWA . Nag, 261 
8.115—Revision—Remedy by appeal open 
to petitioner—Interference—Propriety of. 
Where a person seeking ‘benefit of the -Revisional 
* Jurisdiction of the High Court hasthe remedy by: 
way of appeal open, the application for revision 
should not be entertained. SEEKAMNA v. SESHANNA 
Mad. 766 
———§, 115 —Scope of. 

*, Section 115, Civil Procedure Code, does not limit 
the High Court's authority to interfere with the judg- 
ment to a case in which a question of jurisdiction has 
arisen, PIARE LALU, BHAGWAN Das All. 436 


———— 8.115, 0. VI, r. 17—Efect of order to debar 
plaintiff from proving part of his claim—Whether 
‘case decided’—Suit for money—Application for 
amendment of plaint—Refusal of—Amendment not 
altering nature of suit—Interference in revision— 
Other remedy open—Convenience to parties. 
Whefethe effect of the order of the court below 

is definitely to debar the plaintiff from proving a part 

of his claim, that is a final decision of the court on 
that part of the case,and it can be brought within 

the meaning of the words ‘case decided' unders 115, 

Oivil Procedure Code. Consequently an application 

for revision against that order is competent. 

After the original ex parte decree in a suit for 
money had been set aside and thesuit restored, the 
plaintiff made an application to amend his plaint, in 
answer to the written statement, with reference to an 
acknowledgment said to have been made by the 
defendant or a certain date. The Munsif refused to 
allow the amendment on the ground that the applica- 
tion was unduly delayed and that it would, in the 
circumstances, be unfair to the defendant to allow the 
application; 

Held, that the court ought to have, allowed the 
amendment in order to enable the controversial matter 
between the parties to be settled once for ali; and 
that in refusing toallow the amendment it failed to 
exercise a jurisdiction vested in it by Jaw, and that 
the Munsif’s decision was a‘case decided’ within the 
meaning of s. 115, Civil. Procedure Code. 

Where the effect of allowing a revision, ina matter 
in which an appeal might also lie, will bea conveni- 
ence to the partiesand will save expense, the court 
willbe inclined to interpret the provisions of s 115 
liberally and to interfere with an order which has 
been passed without jurisdiction, or irregularly, 
illegally or with material irregularity in the exercise 
of its jurisdiction, Kisman tab Basu Lab v. Ram 
CHANDRA All. 859° 


—~—-—— 8. 115, O. XX, r. 13—Order setting aside 
‘order refusing to set aside ex parte decree—Hevision 
—Application to set aside ex parte decréee—Burden of 
proof. 

An order setting aside an order refusing to set 
aside an ex parte decreas canbe revised under s, 
115, Civil Procedure Code. - : 

On an application to set aside theex parte decree 
it is incumbent on the applicant to show that the 
summonses were not duly served or that he was 
prevented from appearing when the case was heard, 
by some sufficient cause. S. T, R. M. K, T. Firw 
v, Kuursoon Bes BEE Rang.370 


~s. 115, OKA, r. 1—Plaintiğ allowed | to 
withdraw suit with liberty to bring fresh quit— 
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Valid reasons for the order-—Revision— Competency 
~- of, e ; 
Where the court allows the plaintiff in a ease” to 
withdraw his suit with liberty to bring afresh suit 
and bases his orderon valid reasons, no question 
of jurisdiction arises and the defendant is not en- 
titled to move the High ! ‘ourt in revision under s. 115, 
Civil Procedure Oode, MAHADRO Prasan v Ram RATAN 
Oudh 222 
s. 115, O. XXX, r. 6-—Some partners sued in 
name of firm—Defence of—Partner not allowed to 
cross-examine plaintiff's witnesses—Whether proper 
` —Order of court, if ‘case decided'—Interference in 
revision. = 

The position of a firm is materially different from 
that of a registered company when it sues or is 
sued. Order XXX, Civil Procedure Code, makes it 
perfectly clear how far a firm,as distinguished from 
a registerad company, can be represented by its in- 
dividual partners. i 

Where someonly of a large number of partners 

put in appearance, the fact will be duly recorded ; 
ard if appearance has notbeen put in by all the 
partners, the case will be one in which some only of 
the partners have appeared and others have not. 
When the suit is one in which the 
sued the liability of each partner is not several but 
a collective liability, unless any particular partner 
ig impleaded forsome reason in his individual 
capacity, in which case he should figure as a party 
wholly apart from his capacity asa partner. Each 
of the partners who has entered appearance as such 
has precisely the same rights as regards the conduct 
of the case as one of several. defendants having a 
common defence, The name ofthe frm is onlya 
compendious description of the partners in reference 
to the common interest which they possess in 8 
certain concern When the firm is arrayed as a 
defendant, all the partners should be deemed to be 
in the array of the defendants in their capacity as 
partners. 
- Where a defendant who putin an appearance as 
one of the partners of the defendant firm, applied for 
cross-examination of the plaintiff's witnesses but the 
application was rejected : 

Held, that the defendant was entitled to cross- 
examine the witnesses and that the court's decision 
that he was not entitled to take part in the conduct 
of the case amounted toa “case decided ” within 
the meaning ofs. 115, Civil Procedure Oode, and 
could be interfered within revision. Pursaotram Lau 
dJAITLY v, Henty’s TELBGRAPII Works Lrp. All 812 

S. 115, Sch. li, paras. 1, 7—Time not 
granted tg file objections—Material irregularity— 

Revision. 

Where notimeis granfed to file objections to an 
award, the court acts with material irregularity 
within the mean®ng ofs. 115, Civil Procedure Code. 
UDIT Sixeu v. RAM LAKHAN SINGH All, 403 
————38. 14.1, 151, O. IK, O. XLVI, r. 1—Application 

for execution— Objection—Dismissal of application 

ex parie—Satisfaction of decree reported to court 

which passed the decree—Application to set aside 
“ex parte order—Inherent power of cours to 

entertcin application—O. IX, whether applies to 
o. cxecution proceedingse 

A. decree passed by the Oawnpore Court was trans- 
ferred to the Allahabad Gourt for execution. An 
application for execution was filed and the judgment- 

. debtors objected, pleading thatthe deer@e had bten 
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adjasted out of court- under a prbvate arrangement. 
Ultimately the court heard the objection and allowed 
itex purte Theexecution case was then struck off 
and a certificate was sent to ihe Cawnpore Court 
stating that the decree had. been fully satisfied. Sub- 
sequently the decree-holder made an application 
under ss 141, 15l and O XLVIJ,r 1, Civil Proce- 
dure Code, before the Court of Allahabad for the 
setting aside of the ex parte order, on the. ground 
that he had been prevented by sufficient cause from 
mot appearing on the date of hearing The court 
came to the conclusion that sufficient cause had been 
shown, and set aside the previous ea parte order: 
Held, that although O 1X could not be made ap- 
plicable to proceedings in execution with the aid of 
s. 141, the Allahabad Court had inherent jurisdiction 
to set aside its own previous ex parte order if it 
were satisfied that it was necessary in the ends of 
justice. MUHAMMAD Hanir v. ALI Raza 
All.995 F B. 
——— S. 145 S 


Sre Crvi Procepure Copr, 1808, s. 47 871 
Ser CIVIL PROCEDURE Cops, 190%, ss 47,93 1011 
$.145—Attachment of movables—Surety for 
production—Proper procedure for enforcing bond 

Application against surety — Limitation. 

Where movables are attached in execution and a 
persou becomes surety for producing them in court 
and to pay suchsum as may be directed by the 
court, on default, the proper mode of enforcing the 
bond is by the court making an order in the suit 
and not bya separate suit But steps to enforcea 
bond of this nature donot fall within s. 145, Civil 
Procedure Code Steps taken in execution 
against the judgment-debtor are not steps against 
the sureties nor aresteps in execution against the 
sureties steps in execution of the decree itself, 

An application to enforce such a bond against the ' 
surety is governed by Art. 18l and not by Art. 182 
of the Limitation Act. Jamunapas Ravusitv KANDIYIL 





KRISHNAN ; | Mad. 1004 
s. 148, applicability. Sre Compromise wa 
48 


- 8.148, O XXXIV, rr. 7, 8—Usufrusiuary 
- mortgage—- Redemption, suit for— Preliminary 
decree—Condition that plaintiff should deposit 
amount within a period and on default, suit should 
be dismissed—Default wn payment—Hztension of 
time granted — Power of court to extend time— 

Decree, if absolute, 

Tho plaintiffs brought a suit for redemption of a 
usufructuary mortgage in favour ofthe defendant. 
The court passed the following order; “The suit is 
decreed conditional on the plaintiffs depositing 
Rs 199-15-0 to the credit of the defendant in this epurt 
within six months; prepare a prelimigary decree’ for 
redemption under O XXXIV,*r 7, Civil Procedure 
Code. On compliance the plaintiffs shall get posses- 
siog and costs of the suit; on failure their suit shall 
stand dismissed with costs” The Lain tilts 
failed to pay within the period fixed and their appli- 
cation for extension of time was granted. Subsequently 
on d&posit of the money a final decree was passed 
directing delivery of poasession,althaugh the mortgagee 
objected on the ground that tht court had no power”? 
to extend the time. In appeal tha court held that the 
Appellate Court was not competent to question the 
order of thegirst Court.granting extension: <" . 





xiv? INDIAN CASES, ; tiga 


Civil Procedure Code—contd. 

(J . . 
order of the first°Court granting an extension of time 
when he appealed from the first decree, and that that 
court ought to have decided the question raised by 
the mortgagee on the merits. 

Held, also, that the mortgage being usufructuary, the 
consequence of failure to deposit should have been 
stated to be the sale of the property and not that the 
suit should stand dismissed, and the court did not 
intend to pass a final decree concluding the suit, but eè 
allit meant was that, on failure of the mortgagor toe 
deposit the mortgage money within the time allowed 
for redemption, itwould be open to the mort- 
gagee to apply for dismissal of the suit, and that the 
order of dismissal, if passed, would be embodied in a 
final decree which would conclude the suit, and hence 
it was open to the courtof first instance to grant an 
extension of time to the mortgagor nnder O. XXXIV, 


r. 8, provisoor s 148, Ciril Procedure Code. BEHARI 
PANDEY v, RAMANAND PANDEY . All, 591 
——-—s 151. 
Ser CivıL Procepure Cong, 1908, ss. 47, 95 *1011 
Sze CIVIL PRocEDURE Cope, 1998, s. 141 995 


See MADHAS Reticious Envowmencs Act, 1920, 8 s 
: 33 


—~-—~s.151—Order suspending Advocate—A pplica- 
tion for stay of order till obtaining special leare to. 
appeal from Privy Council~Inherent powers of 
High Court to grant stay. 

Where the High Oourt passed an order of suspen- 
sion on an Advocate from practising for a period of 
three months and he applied to the High Court that 
the order of suspension might be kept in abeyance 
till he would have an opportunity to place his case 
before the Privy Council so that he might obtain 
special leave to appeal; 

Held, that ths High Court had an inherent juris- 
diction to pass such orders as the justice of the case 
might require and that the order ot suspension might 
in the circumstances of the case be held in abeyance ' 
for three months “B” an <ApvoosTe OF BrNARES V, 
JUDGES OF THE ALLAHABAD Hicu Cover All. 367 F.B. 
— -—8. 151, O X, r 4,0. XLVII, r. 1—Personal 

attendance of party—When can be ordered by court 

—Order in absence of inability or refusal of party 

—Whether proper—Irregularity, if can be rectified 

—Rectification of erroneous orders—Power of 

court, 

The power ofthe court under O. X, r. 4, Civil 
Procedure Code, is not an unlimited one. It is only 
where the party's Pleader or recognized .agent re- 
fuses oris unable to answer a material question that 
the court can direct the personal attendance of the 
party himself. Where the court directs the personal 
attendance of the party without assigdiag any rea- 
son, the order is irregular and can be rectified under 
S. 151 and O XLVII, r. 1, Oivil Procedure Code. 

For the revocation of an erroneous order no suti- 
cient cause otherthan the irregularity of the order 
itself need be considered, and the court has inherent - 
power to rectify its own errors inadvertently com- 
mitted. Paruarata Gir v KRISHNA DAYAL GIR 

All 607 

—S 152— Decision under, granting application 
for amendment—Whether order or decree—Applica- 
tion to. set aside order—Limitation—Limitation 
Act (IX of 1908), Sch I, Arts. 164, 181. 

A decision given under s. 152, Civil Procedure 
Code, granting an application for amendment isan‘ 





Helds that the first Appellate ‘Court*was wrong in eordereand notadecree Consequently an application 


polding that the mortgagee could not impugn the 


to set aside the order is governed for purposes of 
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limitation by Art. 181 and not Art.” 164, Limitation 
Act. W. H Lawrexoz v. Dewan SINGH 
s. 152, O XLVIl—Order setting aside ex parte 
decree — Absence of application for review— 
Court, if has jurisdiction to re-open case at 
instance of Lapaee, s traneferee 
After passing an order setting aside an ex parte 
decree, the court becomes functus officio and has no 
jurisdiction to re open the proceedings at the instance 
‘of a transferee from the plaintiff in the absence of an 
apptication for review. Nor is it competent for the 
court to act under s 152, Civil Procedure Code 
when there is noclerical or arithmetical mistake in 
the order arising from any accidental slip or omis- 
sion. Buaawan Din v. Gopar Das - Oudh 302. 
——s.153,0 VI, r. 15 (2), O. XXXIIL, r. 5 a)— 
Application for leare to sue in forma pauperis— 
Verification not properly made— Dismissal of 
application, legality of—Chance to 





to w given—Interference in revision, whether 
proper. `. 
An application for leave to sue in forma 


pauperis was rejected on the ground that the verifica- 
tion at the font of ths application was not in accord- 
ance with O. VT, r 15 (2), Civil Procedure Code: 

Held, that it was the duty of the court, when it 
found that there was a defect in verification, to offer 
a chance tothe applicant to correct. the verification 
and thatif that chance was not availed of, it was 
open to the court to reject the application. 

Held. also, that as the lower -Court did not exercise 
its authority which it was bound to exercise in view 
of s. 153, Civil. Procedure Code, interference in- 
revision was proper. PIARE LAL v. Buacwan Das 





All 436 

O. i, r. 8. SEs TRANSFER oF ‘Property Act, 

1892, s. 53 . 357 
——O I,r 8—Party represented under 0 I, r.8— 


Death—No abatement owe 

Where inasuita person. has been représented by 
another under O. I, r. 8, Civil Procedure Code, his 
death will not cause abatement of the suit. BULAGIMAL 
v. ABDUL KARIM - Lah. 432 

O. |, r-8—Suit on behalf of the public— 

No rule can be lard down as to actual number 

necessary. 

Wor the purposes of O, T, r. &, Civil Procedure Code, 
there can be no hard and fast rule-as to how many 
persons should represent the public orthe rest of 
the class -of the persons of the samo interest. It 
cannot be said that three persons or eight persons 
are not enough to act in a representative capacity: 
RAMJANAM SINGH V Ramparan SINGH Put. 387 
QO. 1, r.10, O. XXH, r. 3—Applicatiòn for 
- substitution by some of the legal representatives 

of deceased plaintiff in time--Other legal represen- 

tatıves, if can be joined as co-plaintiffs afterwards 

—Limitation Act (IK of 1908), Sch 4, Art. 176. 

“Under O, XXII, r., 3, Civil Procedure Code, a suit 
abates so far as the deceased plaintiff is concerned 
when there is no application within YU days for the 
substitution of his legal representative and 
if within the 90 days an application in that 
behalf has been made there is no reason why the 
gourt under Q. J, r. 10 should not afterwards permit. 
gther peraons who are also legal representatives to 
be joined as co-plaintiffs inthe suit. AHMAD V. 
Mygssunpa Bint ` Rang. 693 

O. Il, r, 2. Seu Orv Procepure Oopa,» 1903, 4 

QO. XXXIV, g;l4 373 
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— — 0O. ilr 2°-Bar under—When operatłs— 
Causes of action should bethe same 
In order to make the provisions of O. II, r 2, 


Civil Procedure Code, applicable, it is necessary 
that the causes of action should be clearly the same. 
Where the plaint in a suit indicated that the 
plaintiff was confining hisclaimto certain specific’ 
items said to have been appropriated by the respond- 
ent quite apart from his liability torender accounts 
as an agent, and the rendition of accounts formed 
the subject-matter of asecond suit, the second suit 
cannot be said to be barred by O. Il, r. 2. MANGAL 
Saw v. LABHU MAL Lah. 1010 ` 


—— 0 Ill, r 4—Power of attorney — Clause 
necessitating fresh power toactin Appellate Court 
~—Appeal if can be presented on same power— 
Appeal presented with defective power—Pleader 
acting without due care—Whether constitutes cause 
for delay in filing appeal. 

Where a Counsel holds a power of attorney which 
containsa clause to the effectthat a fresh power 
would benecessary to enable the Counsel to act in 
an Appellate Court, the Counsel is to be deemed. 
to have been appointed only for the purpose of 
performing all acts necessary for proceedings in the 
first Court and although this appointment has not 
been determined but remains in force, it does not 
authorise the Counsel to file an appeal. 

A Pleader whose power of attorney has terminated 
with proceedings in the trial Court and who does not 
take steps to find out if the appeal had been properly 
presented, acts without due care and attention and if 
he delays inthe hope that the irregularity might 
escape detection, this does not constitute proper 
cause for delay in filing the appeal. Ramrao BAPU 
SAHIB DHOTE v, SANTOSHBAO PANDURANG Nag 760 


——— OM, r. 13—Non-joinder—Objection taken 
at the very outset — Dismissal of suit—Propriety 


of. 

Wheres objection as tonon-joinder of necessary 
parties is taken ab the outset and they are not 
impleaded by the plaintiffs, the suit must be dismissed, 
RAGEBAR DAYAL v, Plant Lan BHORAMAL Lah.178 


0. VI, r, 4—Fraud alleged in suit—Definiie 
allegation, af necessary, f 
Where a party alleges fraud in a suit, the court 

should insist on some definite allegation as to the 
nature of the fraud. Mauna Hraw v. M. N.S, Currryar. 
Fira i Rang. 118 
———0O VI, r 8, 0. XLI,r 23- Consideration for 
transaciéon found to be illegal on evidence— Absence 
of objection by defendant—Duty of court to look 
injo facts and given proper decision—Appellate 
. Court finding consideration <mmoral—No issue 
raised in trial Coult—Duty of Appellate Court to 
remand for finding in issue on nature of con- 
sideration. s 
When,it comes to the notice of the court that 
the real consideration forthe suit transaction is not 
the consideration alleged and proved but igs one 
which is distinctly immoral and illegal, the court 
should not shut its eyes to the true state of affairs 
“disclosed by the evidence and give á decree to the 
Plaintiff as if the transaction between the partjes 
was one which could not be impeached. Ff the 
illegality of a areas, a is brought $ he noties of 
the court, the court should not assist : the ‘person 
who invokesits aid-even though the defendant hag 





less; but if it appears to the court that it has 
grown out ofillegal or immoral circumstances it is 
the duty ofthe court to take notice of such circum- 
stances and give adjudication accordingly. 

When it comes to the Appellate Court's notice 
from theevidence that the consideration for the 
transaction was immoral, but the trial Court hasnot 
raised an issue on the point andthe defendant has- 
not raised any objection on that score, it is proper 


“that the Appellate Courtshould remand the cage 
for a finding on that- point. NARSYANAMURTI V 
DarMana RAMALINGAM * Mad 599 


O. VI. r. 15 (2). Ses CIVIL ProgEDURE CODE, 





1908, s. 153 436 
———0 Vi,r.17. Sze Orvin Procepure Cope, 
1908, s. 115 859 


—9 Vi,r.17—Amendment of plaint applied 
-for at late stage and substantially 
character of suit— Whether can be allowed. 
_ A lease deed contained a provision to the effect 
that commission or royalty was tô be paid at a 
certain rate par ton on steam coal, rubble coal, hard 
coke and soft coke that would be raised or manu- 
factured from ceitain lands, but that no commission 
would be paid on dust coal. Ina suit for recovery 
of commission in respect of slack coal, it waa con- 
tended that commission was payable only in respect 
of the classes of coal therein expressly specilied. 
Thirteen months after institution of the suit, the 
plaintif applied for amendment of the plaint to 
admit of his claiming commission on coke manufac- 
tured from all coal, whether rubble, slack or dust, 
his particular point beiug that coal dust should bear 
commission : 

Held, that the amendment should not be allowed 
asit was raised ata late stage and as ‘it would sub- 
stantially change the character of the suit, Bureakur 
Co, Lip. v. SAOHINDRA MOHAN GHOSH ` Pal. 428 
O. VI, r.17— Amendment of plaint—E pect 

of amendment to deprive the opposing party of an 

acquired right—Amendment, if can be granted, 

In the absence of special circumstances leave to 
amend a plaint should not be given where the 
effect of the amendment istodeprivé the opposing 
party ofan acquired right. Karsonpas DHUNJIBHOY 
V. SuRAIBHAN RAMRIJPAL Bom 630 
O. Vil, r. 6. Swe LIMITATION Act, 1208, s. 19 

, 343 
O, Viil, r. 5—Recital in written statement that 
allegation in plaint is not admitted—Hffect of. 

A recital in a written statement to the effect 
that a certain allegation in-the plaint ts not ad- 
mitted cannot be deemed to? be an admission. It 
amounts -to denial by necessary implication, Mang V. 
ANCHO . r e All. 802 
0. IN, Ske Civin Procepure Cope, 108, 
-B 141 5 995 

£0, IX, rr. 3, 4—Dismissal of sut under r 8 

— Restoration of suit—Notice to defendant eof date 

fixed for hearing, necessity of. i 

Where a suit was dismissed on the ground 
that neither the plaintif nor the defendant had 
appeared on the date originally fixed for hearing 
of the case, and the suit is subsequently restored, 
the defendant is of right entitled to have notice 
on the*date fixed for hearing. Mcou CHAND v. GANGA 
Bani fe e. á All. 804 
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not pleaded the illegality and does not wish to —-——0O.X,r.4 Sex Civiu Procepure Cepe, 1968, 
‘2 : z . < e 
raise the objection, A transaction submitted for 8.151 r pa 607 
adjfdication mayappear prima facie to beharm- -—-~——0O, X'l,r 6~—Admission, nature of —Whether 


should be clear and unambiguous. 

Before a court cin act under O. XII, r. 6, Civil Proce- 
dure Code, the admission mustbe clear and unam- 
biguous and the amount dne and recoverable must 
be due and recoverable in the action in which the 
admission is made. ABDUL RAHMAN v. | PARBATI 
Devr Lah 705 
———O. XIV, r. 2,0 XV, r. 3—Application for 

trial of issues of law only afier date fixed for 

jirst hearing— Whether governed by the Code— 

Trial of thz case piecemeal —Propriety of. 

Where an application ismade after the date 
fixed for first hearing for trial ofthe issues of law 
raised ina suit without taking evidence, O. XIV, r. 2, 
and O. XV, r. 3, Civil Procedure Code, do not apply 
and the application must be dealt with irrespective of 
the provisions of the Civil Procedure Code, 

The trial of a suit piecemeal has sometimes been 
condemned but it is impossible to lay down a general 
rule inthis behalf. DEBENDRA NARAIN V. JOGENDRA 
NARAIN Cal 446 
- 0O. XV, r. 3. Ses Crvis Procepure Cops, 1905, 

O XIV,R. 2 

O XVI, r. 14— Court witness. : 

- Where a legal practitioner has been present in 
court throughout conducting his client’s case with 
the utmost rigour and he knows every detail which 
would be expected to be elicited from him, an ap- 
plication asking the court to examine him as a 
court witness underO XVI,r 14 should be refused. 

Where the party had ample opportunity to examine 
a person as his witness in the trial Court, an 
application to examine that person as a court 
witness ia the Appellate Court will not be granted. 
SABITRI v. Mrs F.A Savi Pat. 1 
—— — O, XX, r. 3—Signing of judgment or order— 

Court becoming functus officio—Power to alter 

order or judgment, whether exists 

Under O. XX, r. 3, Civil Procedure Code, where 
a judgment has been signed the Judge has no 
authority to alter it except as provided by s. 152 or 
on review. When he signs the judgment, he becomes 
functus officio and is no longer seized of the case. 

Where the court holds that the plaintifisina suit 
should be allowed to amend the plaint ifthey pay 
the necessary court-fee and costs, and that the suit 





should stand dismissed on their failure to pay courte- 


fee and.custs, itis not open to the court to extend 
the time iixed by its order on failure of the plaint- 
iifs to deposit court-fee and costs within the period 


atlowed by the first order, JAGANNATH v. BISHWA 
RATTAN Oudh 640 
———~-0. XX, r. 13. Ses Civis Proozpurg Cops, 

1908, s. 1:5 370 


——— 0. XXI, r. 2—Oral agreement adjusting decree 
-—Admissibility—Failure to record utthin 90 days, 
effect of. 

Where the judgment-debtors pleaded in execu- 
tion thatan agreement was arrived at that the 
judgment-debtors should pay Ks 3,000 by the end 
of April, 1931 andthe balance of Rs, 1,50 by the 
end of December, 1931, and ifthis were done, the 
decree was to be considered fully satisfied and that 
they made these paymentsin time and that, there- 
core fhe decree was incapable of being further exe- 
outed: 

Heid, that the alleged agreement amounted to ap 
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adjustment of the nature referred to in O. XXI, r. 
2, Uivil Pracedure Code, and that it‘ought to have 
been certified within 90 daya of the alteged comp- 
letion in December, 1931, and could not be pleaded 
as it was not so certified. ABDUL Kartu v. HAKAM 
Man TANI Mat Lah. 924 
————0O, XXI, rr. 2,53 ‘6)—Attachment of decree 
—Adjustment not certified —Mere fact of attachment, 
if sufficient to recognize payment or adjustment. 
Merely because a decree has been attached, the 
court will not recognize a payment or adjustment of 
that decree if it has not been duly certified or record- 
ed under O. XXI, r. 2, Civil Prccedure Oode. 
O,.S, ARUMUGAN CHETTYAR v, SITARAM Rang 525 


————— D, XXI, r. 3,0 XXH, r. 12—Lxecution— 
Adjustment of decree before confirmation of sale— 
Decree-holder allowed to withdraw application with 
liberty to apply for confirmation on default— 
Default to pay—Application for confirmation— 
Whether can be granted—Death of decree-holder 
pending proceedings—Legal representatives, if can 
continueeproceedings. 

In execution of his decree, the plaintiff attached 
and put up for sale certain proparty of the judg- 
ment-debtor. Before confirmation of the sale, the 
parties came to an arrangement by which the 
judgment-debtor agreed to pay the sum due and in- 


terest in a specified time, and the court allowed ` 


the plaintiff-to withdraw his application for ex- 
ecution with liberty to apply for confirmation of 
sale on default. Oa default of judgment debtor to 
pay, plaintiff applied for confirmation of the sale. 
The decree-holder died duriog the pondency of 
“the proceedings and his legal representatives 
applied to be impleaded: 

Held, that the effect of ths order of court was 
to kedp alive the execution procsedings and that the 
plaintif was entitled to proceed under his first 
application and get an order confirming the sale. 

Held, also, that it would be open to the repre- 
sentatives of the deceased decree-holder to continue 
the proceedings from the point whers they ter- 
minated at tha date of agreement between the 
deceased judgment-creditor and the deceased judg- 
ment-debtor, ANNAGHARYA SITARAMACHARYA JAHAGIRDAR 
v. NARAYAN PANDURANG Bom 773 (b) 


2 XXI, rr. 15, 16—Joint decree in favour of 
brothers—Allotment of decree to one brother on 
partition —A pplication for execution by that brother 
for his own benefit—Notice to other brothers, 
necessity of, 

Where a decree passed in favour of three brothers 
wasallotted to oneof them on partition and on his 
applying forexecution for his own benefit notice of 
application was sent only to the judgment-debtor: 

Held, that the case fell under O. XXI, r. 16, Civil 
Procedure Code, and not under O. XXI, r. 15, and 
that notice of the application to the other brothers 





was necessary, but that failure to issue the notice,~ 


though it affected the validity of the proseadings in 
executioa, did not warrant the dismissal of the appli- 
cation forexecution, Hira Nano v. Saan Nawaz KHAN 


Lah. 715. 





0. XXI, r. 16—Assignment by one of two 
decres-holders—Interest that passes to assignee— 


Order recognizing assignment, whether appealable. , 


Where A and B obtained a decreas against C and 


B ezecuted a deed of assignment in favour of D; 
purporting to assign the decree toD, and the court’ 
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on ‘an application by D under O. XXI, r. 16, examin- 
ed Band C and recognized the assignment : 


Held, that no appeal Jay from the order recogniz- , 
ing the assignment, but the High Court as a court of 


„revision could modify the order which was erroneous, 


so asto direct that the assignment passed only B's 
interest in the decree whatever interest that may 
ultimately happen to be, NIAMAT Rar v. Horu RAM 

k Lah 891 
———— 0. XXI, r.16—T'ransfer by operation of law 

— What constitutes—Interpretation, 

Under O. XXI,r. 16, Oivil Procedure (ode, a 
transfer by operation of law means a transfer on 
the death or by devolution or by succession, and 
a transferee by operation of law would be a legal 
representative of the deceased decree-holder, or the 
person in whom the interest of the aecree-holder has 
become vested under a statute, e g., the official 
assignee of an insolvent under the Presidency Towns 
Insolvency Act, or the purchaser at a court sale 
in execution cfa decree. MAHADEOV. ANANDRAO 

Bom. 792 

———-O. XXI, rr.16, 22—Application by assignee 

of decree for recognition as assignee and transfer 

of decree to another court for execution, whether 

application for execution—Fresh application within 

one year of order—Notice under r. 22, whether 
necessary. 

An application by a transferee decree-holder for 
being recognised asa transferee of the decree and 
for transmission of the decree to another court for 
execution is an application for execution and no 
notice under O. XX1, r. 22, U. P, O, is necessary for 
allowing execution upon a subsequent application 
which is filed within ona year of the date ofthe order 
recognising the transfer. NAKUR MIRA ROWTHER v. 
MUHAMMAD ISMAIL Mad. 974 (a) 
———O. KAI, 1. 18. Sse OIVIL Proozpurz Oops, 

19053, 8. 49 767 
OO, XXI, 1. 18—Set-off—Right to ‘set-off— 

Decrees sought to be set-off should be before same 

court for execution—Judgment-debtor’s right to 

set-off against assignee of decree. 

A right to set-off cannot be claimed unless the 
decrees sought to be set-off are both before the same 
court for execution. 

Where a judgment-debtor has a right 
against the decree-holder, the right is 
against the decree-holder’s assignee as well. 


to set-off 
available 
The 


` assignee cannot claim a higher right than his assignor 


had, Srinivasa AYYANGAR V. VENKATARAMA AYYAR 
Mad 767 
O. KAI, r. 35 (2)—Symbolical possession not 
e delivered in execution—Limitation, when begins to 
run. 

Where in execution of a decree which did not 
provide for actual possession ‘but only for symbolical 
possession, symbolical possession is not delivered as 
required by law, linfltation does not ‘un from the 
date on which the decree was executed, Harnam 
SINGH v. GANDA SINGH - Lah, 345 , 
O XXi,r. 44, Sze OIVIL Procepure Vong, 





1908, s. 616 818 
> O. XXI, r. 53—Attachment — Decree— 
Adjudication of judgment-debtor as insolvent~e 


Receiver's rights, if affected by prior attachment— 
Atéaching creditor, if caw proceedunder O, XXI, 
_ T. 68. 
. Where a person is” adjudicated as insol- 
vent the insolvent’s property, 4,which included A 
f . . kad 


» Receiver’s 


> -dea] with an application 


b of 
kwi 
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the decree vested in the Receiver and the 
Tight would not be affected by the 
prior attachment, whether the attachment was before 
judgment, or after the decree But attachment by 
itself does not give the attacbing creditor any charge 
or lien on the property, nor does it give him any 
Priority in respect of the property attached as 
against the Olticial Assignee or Receiver; the only 
effect of the attachment is to prevent private aliena- 
tion. Consequently, it is not open to the attaching 
decree-holders to execute their decree under O XX], 
T. 53, Civil Procedure Code. BANSILAL v, KASHINATH 

Nag 695 

——— O0. XXI, r 58—A ttachment — Objection— 

Investigation by court, necessity of—Dismissal of 

execution application—Appeal by  decree-holder 

against objector—Competency of—Appeal, if may 
be treated as revision, 

Where an objection to an atlachment is filed on 
the ground that the objector had a lien onthe goods 
attached, the court should investigate the matter 
under O. XXI, r. 58, Civil Procedure Code When 


an objection is allowed and the application for execu- 


tion is dismissed, an appeal against the order by 
the decree-holder lies only as against the judgment- 


` debtor. Although an appeal as such isnot main- 


tainable as against the objector, the appeal may be 
treated as an application in revision, DIWAN CHAND & 
Co. v, R, Tuoupson & Co Lah. 730 
0. XXI, r. 58—0Objection: to atlachment— 
Opportunity not given to objector to explain 
unnecessary delay in filing objections — Material 
irregularity—Interference in revision. 
Where objections to attachment 
are filed under O. XXI, r. 58, 





of property 
Civil Procedure 


Code, the court cannot come to the conclusion 
whether there has been unnecessary delay in 
making the claim or objection, without’ con- 


sidering any explanaticn that may be offered on 
behalf of the objector and whenin the absence of 
any opportunity being given to the objector or his 
Counsel to explain the delay, the court dismisses the 
objections summarily on the supposed ground that 
there was an unnecessary delay, the court acts with 
material irregularity and the order will be interfered 


with in revisicn by the High Court, although the ` 


conclusion of the court that there was such an 

unnecessary delay would not be open to revision by 

the High Court. Kasesuwari Bist v Hart Ram 

All. 444 

O. XXI, rr 58, 65—Sale held but not con- 

- firmed—Attachment, if ceases ipso facto—Juris- 
diction of executing Court to entertain application 
under O. XXI, r. 58—Whether divested, 

On 8 sale of property being held but not confirmed 
the attachment does not ipso facto come to an end. 
Clauee 2 of O XXI,r ER, Civil Procedur@Ocde, is no 
absolute bar to the courte proc eding with the sale of 
the attached Property uolwithstanding the pendency 





- -of an application for raising attachment. An executing 


Court is not, therefore, divested of its jurisdiction to 
under O*XXI, r. 58 in 
consequence of the eale having been held and its 
order cannof be challenged for want of jurisdiction, 





Muxar NARUMAL v. ALLABRUX BAHADUR Sind 142 
O XXI, r 66.6 Sra Civ, Precepurs: Copr, 
1403, s. 104 731 


O XXI, rr. 66, $0—Application to set aside 


P ii KK on ground of improper service of notice under 
e 


1 XXL, r. 06— Burden of Proof of improper service.. 


- INDIAN CASHES `. 


"71983 


Ci¥il Procedure Code— contd, 


Where a safe is sought to be seb aside: under 
O XXI, r*90, Civil Irecedrre Code, on the ground 
that notice under O XXI, r. (6. has not been prop- 
erly served on the judgment-debtor, the burden 
of proving that the service was improperly made 
is upon the judgmcot-debter RAJMATA JAMUNA Keaur 
v SHYAM BEHARI SINGU : Pat $15 (a) 

O. XXI, rr 68, $0—Sale within thuniy days 

of affixing proclamation in court house— Material 
irregularity— Decree holder purchasing property at 
half the value estimated by him at the time of 
attachment—Substantial loss— Sale, if cam be set 

aside z 

Holding of anexeculicn sale before ihe expiry of 
thirty days fiom the date on which the proclamation 
is affixed on the court house isa material irregularity. 

V heie a sale was alleged to have teen held before 
the expiry of 30 days fiom the date of affixing the 
proclamation on the court house and the price for 
which the deciee-holder purchased the property was 
about half of the value estimated by the decree holder 
himself at the time of the attachment, and the number 
of biddets present at the sale was small: 

Held, that it was fair to infer in the circumstances 
that the material irregularity complained of had 
resulted in substantial loss, and that the sale could 
be set aside on the judgment-debtor furnishing securi- 
ty for makivg up the deficiency in case the ploperties 
be eventually sold at less than the price for which 
they were purchased by the decree holder. Resuan 





Lat-Pritat Mat v. SHANTI LaL Lah 125 
——— O XXI,r. 72. See Civin PRCCEDURE Cong, 
1908,s 73 9 


75 
——— 0 XXI,r 72—Deerze holder allowed to bid 
up todecretal amount—Interpretation of — Whether 
means decree holder should offer decretal amcunt plus 
costs of sale. i 
Where a decree-holder was allowed to bid at 
the auction sale under the conditions tbat he 
ehould bid up to the decretal amount and not less 
than that and if any item of the properties were 
purchased by others offering a higher bid, then 
the decree-holder would pay the balance of tke 
decretal amount for the remaining properties : 
Held, that these conditions must be read to mean 
that in making his bid the decree-holder must 
offer at least tho decretal amount as show in the 
decree and not that he must offer the dccretal 
amount plus the costs of the sale. O, å. M. K. 


Firu v, Ma Saws U Rang 158 
O. XXI, r. 86 See Civil PROCEDCRE Copg,, 

1908, s 73 577 
—— O XXI, r. 88-—Oudh Cini Rules, r. Z11— 


Sale oficer appointed to conduct sale — Powers of— 

Application claiming pre emptire right— Whether 

can be- decided by sule officer— Jurisdiction of Civil 

Court to go behind order of sale officer. 

The Civil Courtin confirming a sale is not bound 
by the acts of thesalecfiicer that aro not warranted 
by law. The sale cflicer cannot decide questions of 
law and fact when he has simply to conduct the sale. 
Consequently he cannot decide the question whether 
a person has pre-emptive rights in reepect of the 
property for sale and can enforce that right under 
O. XXI, r. 88, Civil Precedure Code, When the 
Civil Gourt has ordered that certain properties are 
to be sold in one lot, the sale officer has no power to» 
disregard, or interfere, with that order. When a 
claim for pre-emption is preferred by a person to the 
sale cfficer he must refer the claimant to the Civil 


. Vol. 145) 
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Oourt executing the decree or refer the question to 
that court for decision. i $5 

The Civil Court has jurisdiction to go behind the 
order of the sale officer to determine who was the 
auction-purchaser in whose favour the sale should be 


‘confirmed, MAHABIR Sjvan v LAL AMBIKA BaxusH 


SINGH Oudh 281 
~—~-O _ XXI, 1. 89, See Civin Proorpure Cone, 
e 1908, 8.73 390 


*———--0. XXI, r 89— Deposit of money in court 
by judgment-debtor—Money available to decree- 
holder—Whether amounts to receipt by decree-holder 
— Deposit after sale—Right of decree-holder to five 
per cent. on purchase money. 

When in pursuance of an execution sale money 
has been deposited in court und that money is avail- 
able to the decree-holder without any obstacle of law, 
then that deposit amounts to receipt by the decrees 

< holder The word ‘received’ in O. XXI, r 89, Civil 

Procegura Code, is to be construed to mean sum of 

money either actually received by the decree-holder of 

.which beis in a positionto credit to his account 

1 A sale in execution was held although a certain 
sum was deposited in court by the judgment-debtor 
and the decree-holder purchased the property. Sub- 
sequently, the judgment-debtor deposited an addition- 
al amount and it was found that the two sums to- 
gether would be sufficient to meet the claim and the 
sale-was.set aside : 

Held, that the setting aside of the sale was proper 
and the decree holder was entitled to obtain from 
the amount deposited in court a sum equal to five per 
cent. of the purchase money. 


Jf the decree-holder is himself the purchaser at the 


sale he is entitled to the five per cent. on the purchase 
_ money. AHMADI Beaam v, MUNSHI Isuaqg MUHAMMED 





2 All, 872 

0. XXI,r 90. f 
See OIVIL Procepurs Oops, 1903, s. 47 113 
Ses Civit Procenurs Oone, 1908, s. 104 731 


Sex Civit Procenurs Copr, 1909, O, XXI, r.6693 
Sze Crvin Procepure Cope, 1£08, O. XXT, r, 68 
Sea LIMITATION AOT, 1608, 8.18 388 
O. XXI, r. 9O—Judgment-debtor who has 
been adjudged insolvent, whether entitled to apply 
under r. 90— Whose interests are effected by the sale’, 
construction of. } 
- A judgment-debtor who is adjudged an insolvent 
-and whose property is vested in the Official Receiver 
is a person- whose interests are affected by the sale® 
within the meaning of O XXI, r. 90, Civil Procedure’ 
Code, and is entitled to maintain an application under 
the said rule. : 

When the Official Receiver has not been made 
actually a party to the execution proceedings, there 
is all the more reason for the judgment-debtor him- 
self to apply under this rule, 

The expression ‘whose interests are affected by the 
sale’ in O. XXI], r. 20, Oivil Procedure Code, is very 
wide and is not restricted to persons having an in 
terest in presenti. SWASNINATHA ODAYAR v, KALYANA- 
RAMA AYYANGAR . Mad. 855 

< O. XXI, r. 90—Property C to be sold if sale of 
properties A and B prove insufficient—Mortgagee of 
property C, whether can apply to set aside sale 

of A and B. 








-Where a decree provided that two.items of prop8rties * 


A and B should be sold in the first instance and 
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that ifthe sale proveeds of these two properties 
proved insufficient to discharge the decree, then only 
the third property C should be sold : 

Held, that the mortgagee of property C was enti- 
tled to apply underO XXI,r. $0 to set aside the 
sale of tke properties A and B on the ground that 
due to fraud and collusion, properties A and B bad 
been sold for sucha low price that the decretal 
amount was not discharged and his property C had 
been ordered to be put up for sale. Saiam Lat v, 
JASWANT SINGH All. 884 


O. KAKI, rr. 90, 91—Auction-purchaser in 
executicn—-Whether a person ‘whose interests are 
affected by the sale-—Competency to apply under 
r. 90—‘Materiul irregularity’, if refers only to 
irregularity in proceaure. 

Per James and Agarwala, JJ. (Kulwant Sahay, J. 
contra )—An auction-purchaser of a property in 
execution of a decree is a person ‘whose interests are 
affected by the sale’ within the meaning of the words 
in O. XXI, r. y0, Oivil Procedure Code, 

Per Kulwant Sahay, J.—An auction-purchaser is 
not a person whose interests are affected by the sale 
within the meaning of the words in O. XX1, r. 90 of 
the Code. It is only persons who had any interests 
‘in the property before its sale, and which interests 
are affected by the fact of the property being sold 
and ofits passing out from the judgment-debtor to 
the purchaser, who can come in under r. 90. 

Per Agarwala, J.—The words ‘material irregular- 
ity” in r. 90, governed as they are by the.words “in 
publishing or conducting it”, refer only to an ir- 
regularity in the procedure to be followed before a 
property is put up to sale, and r. WI comes into 
operation in those cases where, in spite of the pre- 
scribed procedure having been regularly followed, 
property has been sold in which the judgment- 
debtor had no saleable interest. MAHADEO Kam v. 
Moman VIKRAM SAH - Pat. 421 S, B. 


——— 0, XXI, rr. 90, 92—0Order confirming or 
refusing to confirm, sale—Second appeal, if lies— 
Confirmation of salebefore deciding application 
under O. XXI, r. 90—Material irregularity. 
Anorder confirming or refusing to confirm a sale is 

appealable only as an order and no second appeal lies, 

‘The matter may, however, be taken up under the 

revisional jurisdiction of the High Court. 

A confirmation of asale, before an application 
under O. XXI, r. 90, Uivil Procedure Code, tiled by 
the judgment-debtor has been decided, is a material 
irregularity: which adversely affects the jidgment- 
debtor. OmANDER SARUP v. MUBARI LAL All. 732 
— DO. KAI, r. 91—Scape of —Rule, if can be in- 

voked by person who has abused processes of the 

court for a fgaudulent purpose. , 

Order XXI, r. 91, Oitil Procedure Code, is intended 
for the protection of persons who innocently and igno- 
rantly purchase valueless property and the rale 
cannot ba, invoked by a person who has abused pro- 
easses of the court fora fraudulent purpose. 
BAIJNATH MARWARI v. Gorro KRISHNA Ray Pat, 929. 
———~0. XXI, r. 100. . 











Sze Beneat Tenancy AoT, 183), 8 167 663 

“ See Orvit ProozpurE Cope, 1908, s. 47 174 
D. KAU, r. 3.. 

Sse Orvi. Procepure Cops, 19803, 8 105 179 

See O1vi, Procgpure Cope, 1908, O. 1, R 40 693 





——0. XXI1,°r.4. “Sara Orv PROOEDURE -Oons, 
1908, O, I, R, 8° z 432 
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“~~ O XXil, rr. 4,11—Appeal—Death of respon- 
dent before decree — Non-impleading of legal 

` pepresentatives—Decree in appeal, whether inralid— 

Decree, executadility of - Limitation Act (IX of 

1908), Sch. I, Art. 182. 

Where before the decree of the Appellate Court, 
the respondent to an appeal dies and his legal 
representatives are not impleaded, the decree does 
not become invalidfor that reason if the nature of 
the appeal is such that it can proceed without the 
legal representatives brought on record. Such a 
decree, provided it be not barred under Art. 189, 
Limitation Act, can be executed, T. A. Manommap 
Naina Rowrser v, MUHAMMAD HEHIYA Row THER 

Mad 765 
——--—O. XXII, r. 6—Appeal—Admission without 
expressly granting leave to appeal— Effect. 

When an appeal which can be admitted only with 
the leave of the court has been admitted to a hear- 
ing without expressly granting leave the best course 
for the Appellate Court will be to dispose of the appeal 
on the merits Lorinp Cuanp Parma Nand v. 
MOHAMMAD AKRAM KHAN Lah. 474 
————-O, XXH, r. 10—Suit by three plaintifs— 

Death of one of them—Heirs of deceased plaintiff 

being sons of other plaintiffs—Heirs not brought on 

record—Surviving plaintiffs, if- competent to 
continue suti— Suit, if abates. 

Three brothers sued for declaration of 
their jagirdart rights in acertain village on the 
ground that the village was their jagir property. 
One ofthem died during the pendency of the suit. 
His heirs were the sons of the other two plaintiffs 
and they were not brought on the record as plaint- 


iffs : 
Held, tbat the interests of the heirs were represent- 
ed by their fathers andthe surviving brothers were 


competent to continue the suit without effecting 
substitution andthe suit did not abate. CHANDRA 
- Nara Sawai v, JANgI Prosap Sanu Pat. 325 





1903, O. XXL, R. 3 773 (b) 
———— O KANIL, r. 1. Sse CIvIL PROCEDURE CODE, 
1908, s. 115 222 


O. XXIII r. 1—Compromise recorded without 
objection— Appeal not prejerred—~ Compromise, if 
can be questioned in execution. 

Where on presenting a compromise for being 
recorded, noobjection is raised and no appeal is filed 
from the order recording the compromise or from the 
decree” passed in accordance with the compromise, 


the legality “of the compromise cannot be questioned, 
‘at. time of execution of. the decree, 


MANEOKCHAND 
RAMCHAND v. GANESHLAL GOVERDHAN Bom, 582 1b) 


—O. XXIII, r.1—Minor—Suit by next griend— 
Court of Wards taking prepertyef minor's adoptive 
father—Court of Wards not becoming party to suit 
—Application to withdraw suit with liberty to 





* bring fresh suit whether can be granted, 


Where it appeared thata suit filed gn behalf of 
a minor must necessarily fail as the Court of Wards 
who had taken under their superintendence the prop- 
erty of the adoptive father ofthe minor, did not 
become a party to the spit andthe minor being- 
a disqualitied proprietor could not bring the suit 


. and the natural father and mextfriend of the minor 


algo could not bring the suit having no locus standi: 
° Held,thet the court should allow an application on 
belialf of tho minor under O. XX1U,1r.1,Civil Procedute 


” INDIAN GASES. 


O, XXII, r. 12. Ses Cryin Procepure CODE, ~ 


11633° ` 
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Code, to be „permitted to withdraw fhe suit 
with liberty to bring a fresh suit in respect 
of the subject-matter of the suit, if and when 
the Court of Wards thinks fit to bring any euch 
suit, or after the minor has atiained his majority , 
and wishes to bring a fresh suit in respect ‘of the 








same subject-matter. NAŅESHWAR Frasan v. 
Sulam KUER Oudh 239 
— O. XXIH,r 3 SER PRACTICE 286 p 
0. XXIII, r 3—Compromise—Inquiry abott-. 


fact and lawfulness of compromise—Suit for specific 
performance of contract to compromise— Anaiogy 
between— Lawful, meaning of—Decree on contest 
and decree by consent, difference—Decreeing future 
maintenance, if amounts to interference wih com- 
promise—Compromise with some only of the parties, 
legality of—Res judicata—' To proceed with the 
trial of the suit’, whether excludes trial of an 
issue of compromise in the suit itself—Essentials 
of compromise decree --Compromise, meanwiy of. 
- ‘the provision in O. XXII, r.3, Civil Procedure 
Code, for an inquiry about the fact and lawfulness 
of a compromise of a suit in the suit itself is a 
speedier alternative than a separate suit for specific 
performance of the contract to compromise the suit 
on certain terms, The analogy between an inquiry 
under O. XXII, r. 3 and asus for specific per- 
formance of contract does not get over the distinc- 


-tion between specific performance of the contract to 


compromise a pending suit and specific performance 


. of the undertakings to .be carried out by one party 


or the other after the decree in that suit. Specific 
performance of the contract to compromise the amt 
itself merely means compelling the party who bacl.s 
out of the compromise to have the pending suit 
disposed of by a decree on the terms already agreed 
upon by the parties, but ıt does not mean the per. 
formance of obligations arising.under . the decree- 
‘| his will be the nature of the suii if such a suit be still 
maintainable in spite of the fact that the Jaw has pro- 
vided a special procedure in the suit itself in order to 
avoid multiplicity of suits 

What Order XXIII, r.3, requires that the agree- 
ment or adiustment should be lawful Lawful 
means lawful within the meaning of the Contract 
Act; that is to say, the rule requires an agreement 
which is legally enforceable, but not necessarily one 
that is specifically enforceable. 

A decree on contest differs from a decree’ by crn- 
sent, the difference between the two being that 
while in the one the court is dsbarred from passing 
a decree ior specific performance of a cvntract 
which requires the personal skill of the defendant, 
in the other such a decree must be passed if that be 
the way the partics agree to compromise the suit. 
A decree can be passed entitling the decree-holder to 
realize future maintenance in execution. 

£n order passed under O XXHI, r. 3 requiring a 
party to perform an obligation, which he has himeeif 
undertaken, is not an interferences with the compro- 
mise. 

Where a party receivesa benefit under a come 
promise, he canuot be allowed to retain theadvant- 
age onthe compromise. being not recorded, nor can 
the party be prevented from resisting the recording 
of the compromise. 

A plaintiff can compromise his suit with seme of 
the defendants only leaving the others altogether 
albae, or proceeding with the suit against them, 
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A compromise, if genuine and , valid, birs the 
trial of the suit and the question whether a suit has 
been compromised or not, which istb be inquired 
into under O XXIII, r 3,is asa matter of fact a 
part of the trial ofthe suit itself. It is an issue 
which arises during the pendency of the suit and 
“if it be answered in the affirmative, namely, if it 
be Held that the suit has been lawfully compromis- 
ed, no other issue need? tobe tried. Therefore, the 
words “to proceed with the suit "in O XXIII, r. 3 
do not exclude the trial of an issue of compromise 
ta the suit itself. 

The determination ofthe rights of 
to be embodied in a decree may be arrived at in one 
of two ways: either after contest by the court 
coming toits own conclusion on the materials placed 
before it or onthe parties themselves agreeing to 
settle their difference on certain lines and asking the 
court to adjudicate their respective rights and 
liabilities in accordance with that settlement. In 
both cases the court has to pass orders. In one case 
the ore is based on the decision of the court itself, 
and in the other the court, after being informed of the 
agreement of the parties, makesa formal adjudica- 
tion on the basis of the agreement. In both cases 
the court will generally order the parties to carry 
out their respective obligations. An adjudication 
may, in some cases, be purely declaratory; this 
will happen ifa declaration be sufficient to give 
the party having aright all the relief he isin need 
of. lf, onthe other hand, a declaration is not 
enough, the court will order the party, who has 
infringed the right of another, to restore that right 
to the rightful party as found by the court, or as 
admitted by the other party. What the parties do 
in a compromise ofa suit isto adjust their rights 
and liabilities outside the court, and then come and 
ask the court to recognize those rights and liabili- 

. ties and pass its formal expression of adjudication 
accordingly. This is what is provided in O. XXIII, 
r 3. The court is required to record the compro- 
mise, which thus really takes the place of a judg- 
ment ina contested suit 

When acompromise is in dispute ordinarily in a 
preceeding under O XXIII, r 3 an inquiry into the 
merits of the suit itself is entirely irrelevant. Otherwise, 
every party who wants to go back ona compromise 
lawfully entered into by him would ask, when the 
compromise is under inquiry, that the entire suit 
should be tried first before the compromise can be 
recorded. This will defeatthe very object of O. 
XXIII, r.3. SABITRI TAAKURAIN v. Mrs F, A. Savi i 

Pat. 
aaa O XXII, r. 3—Compromise of suit—Terms 
of compromise—Stipulation as to conveyance of 
property in conpromise— Whether a matter relating 
to suit or collateral to it. 

A sold a property to B and a mortgage of the 
same property hed been executed in favour of C 
B brought an action claiming a declaration that the 
mortgage was invalid. Ultimately the High Court 
held A liable and a compromise between B and C 
was accepted, According to the compromise B was 
to convey the property to C in consideration of a 
sum of over Ra 10,00, B then applied for review 
on the ground that the compromise was entered into 
without authority and that the terms as to the con- 
yeyance were not within the scope of the suit: | 

Held, that when the parties agreed thatthe prop- 
tty should be conveyed, although that was not a 
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poesible result of the action, yet it was a matter 
which did relate to and was not a matter, collateraP 
to the suit. SHIvANawpDAN PRASAD SINGH v ABDWL 
Fates MUHAMMAD REAZ A Pat 441 
i -O XXIII, r. 4, if applies to execution proceed- 


ings. 

Order XXIII, r 4, Civil Procedure Code, does 
not apply to execution proceedings. ANNACHARYA 
w. NARAYAN Bom 773 (b) 
——— 0. XXIII, rr. 4, 11—Omission to implead 

representatives of party not necessary to appeal— 

Defect, whether fatal to the hearing of the appeal. 

Where no relief was claimed against a party who, 
according tothe plaintiffs, was impleaded merely as 
a person who had collusively helped certain other 
defendants in obtaining wrongful possession : 

Held, that she was not anecessary party to the 
suit, and the omission to implead her representative 
in time, on her death is not fatal to the hearing of 
the appeal. NANAK SINGH v. TULSI Lah 713 
——— 0. XXX-— Partnership— Contract entered into 

by one partner personally, regarding partnership 

property—Suit by contracting partner alone, 
maintainability of: 

When a contract of hire is made by one of the 
pariners personally, in the eye ofthe law though he 
acts anan agent ofhis partner, he has also a per- 
sonal interest init and isentitled to sue upon the 
contract in his own name Alteratively he can sue 
in the name of his partner and himself or in the 
name ofthe firm under O. XXX, Civil Procedure 
Code RAJENDRA SINGH Ganpastncn v BRAHIM 
ABDULALI Nag 679 
———— 0. XXX, r 6 Sze Civil Procepure Cope, 190R, 

s. 115 812 


——-— 0. XXXII, r. 3—Minor impleaded as legal 
representative— Mother not being able to be served 
personally— Appointment of court officer as guardian 
—Omission to implead another minor as legal 
representative-—- Proceedings, if vitiated. 

One of the judgment-debtors to certain execution 
proceedings died and his minor son was sought to 
be brought on record. As the mother of the minor 
could not be served, an officer of the court was 
appointed as guardian. The execution proceedings 
were continued which eventually resulted in sale of 
the properties. The minor son along with another 
son of the judgment-debtor who had not been brought 
on record applied to have the gale set aside: 

Held, that the appointment of the court officer as 
guardian ofthe minor could not be deemed to be 
such an irregularity as would justify’ thé2court in 
holding that the minor was not represented- at all. 

e The omission to bring the other minor son-was'also not 





such an irrggularity as would vitiate the whole of- 


the execution proceedings, althouzhif the omission 
were proved to be due to any fraud or collusion, 
then ®it would, have been a djfferent matter. 
VASAMSETTI Swaut v. GENDALATTULLA #TATAYYA 
Mad. 394 

-——— 0. XXXII, r. 5 (2). Sez LIMITATION AoT, 1908, 
Sou. J, ART. 182 (5) 714 
——— Q XXXIII, r. 1—Suit for redemption in 
forma pauperis—Equity of redemption, whether 
available means—‘Subject-maiter of suit’, mearfng 


oF. 
< eIn a suit for redemption the equity of redemp- 
tion is the ‘subject-matter of the suit’ within the 
meaning of O. XXXIII, r. 1, Civil Procedure Qode, 
and, therefore, the value of the equity of redemption 
ü 2 . : 


. 


---gmount and granting six 


. 
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to which a person applying for leave to institute a suit 
forsredemption in forma pauperis is entitled, ‘must, 
be excluded in determining whether he isa pauper: 


Manioka OHETTY v NARAYANASAMI NAIDU Mad. 852 
— 0O, XXXIII, r 5 (a). See CIVIL PROCEDURE 
Cong, 1908, 6 153 436 


————O XXXII r.5 (O= uige not confining to 
plaint to determine if plaint discloses cause of 
action— Material wrregularity, if committed—Cause 
of action, meaning of. < 
Unless a Judge confines himself to the case of the 

plaintiff as set out inthe plaint he acts with mate- 

rial irregularity in determining the question as to 
whether the plaint discloses a cause of action 

The cause of action in a suit may be defined as the 
bundle of facts which would enablethe plaintiff to 
succeed in his suit. 

Where a plaint sets out that succession to a muth 
was regulated by a custom of nomination followed by 
election, but the plaintiff has based his cause of action 
on nomination only, the plaint cannot be said to? 
have disclosed acause of action. Rampyan PURI v. 
BALKISHUN PURI Pat, 307 

0. XXXIH, rr 7, 5— Application to sue in 
forma pauperis—Rejection of—When bars subse- 
quent application for leave to sue as pauper. 

Order XXXII, r 15, Civil Procedure Code, 
applies only when the application for leave to sue 
as pauper is refused under O. XXXILI, r.7 and does 
not apply when such an application is rejected be- 
fore the stage in which an order under O. XXXII, 
r.7 can be passed is reached. | RaJENDRANATH V 
TUSHTAMAYEB DASEE Cal. 602 
-——~ —O. XXXIV,r. 6. See HINDU Law 694 
——— 0, XXXIV, r. 7 (2)—Sutt for recovery of 

possession afier declaration of invalidity of mortgage 

—Decree for possession on condition of payment— 

Power to extend time—Decree, whether one for 

redemption, 

Where in a suit by the reversioners for recovery 
of possession of certain properties free from all 
incumbrance created by the widow, the court found 
that a portion of a mortgage debt- was binding on 
the plaintiffs, and passed a decree for recovery of 
possession on the plaintiffs paying a certain 
months’ time to the 
„plaintifs to pay the money that wasfound payable 
~to the mortgagees : p 

Held, that the decree was in substance a decree 
for redemption, though the suit as framed was not 
one for redemption, and thecourt had power under 

O. XXXIV, r. 7 (2), Civil Procedure Code, to extend 

the time for payment of the money under the decree, 

It would be too strict an interpretation of r. 7 
of O. XXXIV, Civil Procedure Qode, to hold that 
the power to extend the time vested in” the court 
cannot be exercised even if the decree is virtually 
one for redemption of a mortgage, unless the esuit 
also is strictly ijil the form ofga reMemption suit, 

Guroswaul NATDU v. Govinpappa Naipu Mad, 927 

=O. XXXIV, rr. 7, 8. See Crriz PROCEDURE 

Song, 1903, 8. 148 oat 591 

O. XXXIV jt. 14—Suit for sale on nærtgage ~ 
Personal decree—Aiyht to attach and sell mortgaged 
pweperties—Scope of O. XXXIV, r. 14. 

Order XXXIV,r. 14, Oivil Procedure Code, ex- 
pressly relieves a plaintiff from, the bar of res judicata 
which is contained in O. II, r. 2, but it does not relieve 
a plaintiff from the bar of res "judicata which is set 
up bys, 11. 

. 
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Order XXXIV,r 14, really applies to cases in which 
when one persón has ‘mortgaged property to qpother, 
the latter seizes onsome collateral covenant in the 
mortgage. In such cases heisentitied to suson this 
side covenant and get a decree, but in execution of it 


he cannot bring the wholeof the mortgaged property. É 


to sale, but when he has already sued for sala of the 
property and for some reason or arother has not got 
the order for sale which he hase prayed for, this rule 
does not prevent himfrom attaching and selling 
the mortgaged property in execution of the decreo 
which he has obtained. Pyu Municrpauity v U Ton 





NYEIN Rang. 373 
— O XXXVII, r. 3—Suit on bundis—Hundis 
not without consideration on defendant's own 


showing--Leave to defend suit, if to be granted— ` 


Interest—Hundis not carrying inierest—Future 
interest, if can be awarded. 

Where in a suit on Aundis, on the: defendant's 
own showing, the hundis were nos without consider- 
ation, he should not be given leaveto defend the 
suit under O. XXXVII, r. 3, Civil Precedure 
Code. 5 . 

In a suit on Aundis when the hundis do notcarry 
interest, tbe court exercises its discretion in a sound 
and judicial manner in not allowing future interest. 
Seon Mar v. Fira MURLI DHAR-SALIG Ram Lah. 725 
——— O. XXXVIII, r 5—Mortgage—Sutt for sale— 

Application for passing final decree—Subsequent 

application for attachment before judgment— 

Maintainability of. 


A mortgagee obtained a preliminary decree for | 


sale against the mortgagors and after the expiry of 
the usual six months’ time allowed for payment, 
applied for passing of the final decree. Shortly after, 


the mortgagee applied for attachment before ‘judgment - 


of the property of the defendants, basing the applica- 
tion on the ground that it was feared that the defend- 
ants who had already encumbered some of their 
properties would dispoze of or encumber 
maining property in order to avoid the payment of 
the decretal amount that would remain unpaid and 
unsatisfied even after the sale of the 
property : . . 

Held, that the application for attachment before 
judgment was maintainable under O. XXXVIII, 
r. 5, Civil Procedure Code. MUHAMMAD SHAFIQ AHMAD 
v Ram KATORI 





Receiver —Order to furnish security for mesne 


profits—Dismissal of suit by trial Court—Discharge - 


of security—Decree jor unascertained mesne profits 

—Evxecutability. 

Where on an application for appointment of 
& Receiver in a suit for{possession the court ordered 
the defendants to furnish security in respect of the 
mesne profits for a year and ths defendants fur- 
nished security agreeing that if a decree is passed 
in the suit in favour ofthe plaintiffs and the de- 
fendants have to pay mesne profits for the current 
year the defendants shall pay that amount to the 


their re- , 


mortgaged 


All 622 ` 
— O.XL,r 1—Application for appointment of | 


plaintiffs andthe suit was dismiesed by the trial 


Court but decreed cn appeal? 


Held, that the bond became vacated onthe suit ` 


being dismissed by thetrial Court and did not 
revive on appeal. f 
Obiter—\ here a .suib is decreed with future 


mesne profits ‘ae prayed for’ but the mesne profits 


asked for have never been determined though their’ 


was an express issue as to their quarium in the 
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auit the decree is not capable of execution before 
ascartainament wf mesne profits, ARUMUGA IRUNGALAR 
; PAOKIRI VELLALA TREVAR Mad. 285 


———9 XL, r. 1—Appsintment of Receiver —Mort- 
paqee givingup personal relief against mortgagor— 
Whether a ground for refusing appointment of 
Receiver. - 

‘The appointment of a Recejveris not a matter of 
wight on the part of the mortgagee. Special circum- 
stances have always to be proved before the court 
coulè come to the conclusion that itis ‘just and 
convettient’ in a particular case to havea Receiver 
«appointed “over the mortgage properties If on the 
other hand, itis proved to the court's satisfaction that 
it is just and convenient to appoint a Receiver, there is 
nothing that prevents the court from making such an 
order. Personal relief against the mortgagor being 
«available is no necessary condition of such appoint- 
ment, Ramasivan PILLAI v. RAMASAMI CHETTIAR 

Mad 449 F.B. 

O XL, r. 1 (d)—Order giving 
to Receivem as regards restoration of yroperly— 
Appeal—Competency of . 

An order giving instructions to a Receiver for his 
guidance as regards the persons to whom cer- 
tain properties were to berestored, does not fall 
under O. XL, r. 1(d', Civil Procedure Code, and is 
not appealable. PATEH CHAND v. Amar Nata 


Lah. 200 
——-— 0. XLI, r. 6—Score of ` 

The scope of O XLI, r. is different from that of 
O XLI, r. 5, Civil Procedure Code. SAPHAR SITAPATI 
Rao v, CHITTALUBI SITABAYAMNA . Mad. 993 
———— 0. XLI, .19—Dismissalof appeal for default 

in depositing * process /ces—Restoration— Negligence 

of Counsel's clerk, whether sufficient cause. 

The laches of an Advocate or the careless mistake 
of his clerk is not sufficient cause for the restora- 
tion ofan appeal dismissed for not depositing pro- 
cess-fees.. BHOLIV PURAN SINGH Lah, 528 
——-—— O, XLI, r. 23. Sez Crviz Proocgpur: Cope, 

1908, O. Vi, 2 8 599 


—~——-0. XLI, rr. 23,25—Remand for trial of issues 
. framed by Appellate Court—Whether should be under 

O, XLI, r 25. 

When an Appellate Court remandsa case to the 
trial Court for fresh trial on certain issues framed 
by the Appellate Oourt, ths order of remand should 
be under O.XLI, r.25 and not under O XLI, 
r 23, Civil Procedure Code TAKIR OHAND v, RULIA 

Lah 299 (a) 

————0. KUI, r. 25—Order of remand under—If 

appealable—Memo. of appeal, if may be treated as 
revision, 

An order of remand purporting to be under O. 
XLI, r 25, 0. P.O, is not appealable, but it is open to 
the High Oourt to treat the memorandum of appeal as 
an application for revision KHARSHED ALI BEPARI v. 
ProssaT OHANDRA Das Cal 183 

O.XLI, r. 33—Appeal—Party not filing 

appeal or cross-objection—Interjerence under U. 

XLI, r. 83. 

Where a party has aright to invoke the assistance 
of the court either by filing an appsal or cross- 
objections and has failed to avail himself of such 
right the court wiil very rarely and then only for 
very cogent reasons interfere with the decree of the 
trial court under 0. XLI, r 33, Oivil Procedure Code, 
BULAQI Man V, ABDUL KARIM Lah, 432 
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O. XLI, r. 33—Suit againit several defendants 

—Expartedecree against some—Document sued upon 
- found -to` be-forgery and suit dismissed against 

others —Appeal—Power of Appellate Court to dismiss 

suit against ex parte defendants also—Scope of 0. 

XLI, r. 88 ` 7 ot 

The plaintiff instituted a suit against 7 defend- 
ants to enforca an agreement of sale executed by the 
husband of defendant No, 1 and father of the defend- 
ant No.7. The court passed an ex parte decree 
against all the 7 defendants. Defendants Nes 2 to 6 
afterwards applied to him to set aside that ex parte 
decree and restore the suit so far as it was against, 
them; and the Subordinate Judge who dealt with 
that application setaside the whole decree against 
all the defendants On appeal the ex parte decree 
against defendants Nos. land 7 was restored. The 
suit was ultimately dismissed against defendants Nos. 
2 to 6 onthe ground that the agreement sued upon 
was nota genuine dccument, Thé plaintiff appealed 
and the High Court being also of the same opinion 
dismissed the suitagainst defendants Nos. 2 to6: 

Held, that the High Oourt had power under 
O. XLI, r, 33, Civil Procedure Oode, to dismiss the 
suit against defendants Nos. 1 and 7 also, although an 
ea parte decree had been passed against them and an 
order setting aside that decree had been confirmed on 
appeal. 

Held,‘also, that in the circumstances, the decree 
against defendants Nos, 1 and 7 should be set aside in 
the interests of justice. THIRUMALA CHARIAR v. 
ATHIMOOLA KARAYALAYAR Mad, 289 


—— — O, XLIN]—Appeal under O. XLIII, to High 
Court—Decision of Single Judge, appealability of— 
Letters Patent (Madras), cl. 15. 

Under cl. 14, Letters Patent (Madras), an appeal 
lies against the judgment of a Single Judge of the 
High Uourt passed on appeal preferred to the High 
Gourt under O. XLII, Civil Procedure Code. The 
Oivil Procedure Code does not control cl. 15 of the 
Letters Patent. RAMASWANI Pitnat v. RAMASWAMI 
CHETTIAR Mad. 449 F. B. 
————0O XLIV,r.1, proviso—Leave to „appeal in 

forma pauperis—Issue of notice ~Subsequent rejection 

by succeeding Judge under proviso—Legality. 

Where the Judge before whom an application for 
leave to appeal in forma pauperis has issued notice 
oa it, is must be presumed that he had applied his 


. mind to the proviso to O. XLIV, r. J, Civil Proce- 


dure Code, and itisnot open to his successor to 


re-consider thematter and reject the application 
under the proviso. Korra NAGARATTAMMA V IMMADI 
NAGAYYA Mad 831 


—* 0. XLV, r. 7—Appeal to Privy Council— 
Security —Dephit of Government Promissory Notes 
in time—Endorsement in favor of Registrar aday 
ajter expery of period—Securiiy, tf to be accepted 
—Allahabad High C®urt Rules, Chap. XYII. 

By way of security for an appeal to the Privy 
Council the appellant deposited in the High Court 
Government Promissory Notes of the face value of 
Rs. 4,000 withirethe time fixed. But the notes were 
endorsed in favour of tha Registrar one day after 
expiry of the period allowed: h 

Heid, that the notes should be accepted as security 
furaisked within the meaning of O. XLV,r.7, Vivil 
Procedure Code, and that the rules of the High 
Court did not say that Government securities should. 
be endorsedin favour of the Registrar before they - 





` to annul the adjudication, there was 
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are handed over to him. SAMPAT KUYAR SINGH v. Q. R. 

: PETERS Al: 582 (a) 


- O XLVIL Sze Crviz “Procepdre Cope, 1908, 
' -302 





s. 152 

——— 0O XLVI, 7.1. ye 
Sen Civin Procepurs Cope, 198, s. 141 “995 
Sze O1vin PROOEDURE Cope, 1908,s 151 607 


—— 0. XLVII r. 1—Error of law, whether ground 
for review—Necessity of putting an end to 
litigation. Sg, 22 
‘The court has jurisdiction to decide a point of 

law wrongly as well as rightly and a review cannot 

be granted merely because the judgment or order 
proceedson an incorrect exposition of the law, 

Where the facts are such that even if the Judge 
bad taken a correct view of the law one cannot say 
that his order would not stillhave been the same 
thereis no error of law at all and the order cannot 
be reviewed on this ground. 

It is necessary inthe interesta of litigants that 
there should bea term put to questioning orders of 
tbe court and improperly getting reviews of orders 
which are legally correct; other wise, there can be no 
finality in such orders. SAPHAR SITAPATI Rao v 
OHITTALURL GITABAYAMMA Mad, 993 


———-0. XLVII, r. 1—Provincial Insolvency Act (V 
of 1920), ss 35,48—Appeal from order ga A 
proof—District Judge annulling adjudication 
altogether -- Power to review—Error apparent on face 
of record——Insolvency Court's powers of review— 
Error of law, whether sufficient ground for review. 

_ An insolvent got himself collusively- adjudicated 

in order to defeat a genuine creditor who had 

brought a suit. M hen the bogus creditor who had filed 
the petition put in his proof, it was rejected by the 

Official Receiver. He preferred an appeal to the 

District Judge who not only dismissed the appeal 

but annulled the adjudication Another genuine 

creditor filed a petition under O. XLVII, r. i, Civil 

Procedure Code, to review the order annulling the 

-adjudication, and the District Judge rejected the 

application vn the ground that he had no jurisdic- 

tion to review : s 
Held, Per Beasley, C. J., Ramesam and Cornish 

JJ., that since the only question before the District 

Judge was whether or not the Official Receiver's 

order dismissing the petitioner's proof was correct 

and the District Judge had prcceeded to do that which 
neither party had prayed the court 

3 an er: - 

parent onthe face of tha record and the District 

Judge had power to review apart from the question 

whether he had committed any error of law z 
Per Waller, J.—Although s. 35 of the Provincial 

Insolvency Act gives mo power to the Insolvency 

Court to annul an adjudication suo motu nd the 

District Judge was wrong in anwulling the adjudica- 

tion, Be errór did not fall” within the category of 

mistakes apparent on the face of t 

* thing analogous to them. ra ae 
Per Krishnan Pandalai, J.—There is a difference bet- 

ween wrongly understanding or applying the law and 
ot being aware of conditions legally necessary for 

exercising a power given by law and in the fatter 
case an application for review is competent 

WUNUGUNTLA (UHINA VENKATAPPAYYA v. CHILANKURI 

PUNNAYYA . . Mad. 346F B 

O. XLVII, r. 1~Review~ Court should confine 

e itseljtqg particular matier sought to be reversed— 
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Judge deciding other matter—Material irregularity. 
Where a ņpview application is filed fòr thé pur-’ 
pose of having a clerical error put right, the 
Judge, in deciding the application, should confine 
himself to this matter, and if he decides other 
matters, there is an illegality or material irregularit 
in the prceeeedings. O A.M. K. First v. Ma SHWE 
z Rang. 158. 
———O XLVII.r.1—Second appeal—Judge going - 
into evidence—Whether an error apparent on the 
face of the record 5 e 
Where a Judge in second appeal goes into*the 
evidence, it cannot be said to bean error #pparent 
on the face of the record under O. XLVII, r. 1, for 
purposes of review. Bır 'Krsuwar Narain SINGE V. 
GANESH PRASAD SINGH Pat. 810 (b) 


———.O XLVII, r. 4—Review—Discovery of new 
matter alleged not to have been within applicant's 
knowledge—Strict proof—Necessity of}— Afidavit, 4f 
sufficient. < 
An application for review should not [e granted 

on discovery of pew matter alleged not to have 

been within the applicant's knowledge without strict 
proof of such allegation. ‘'Strict proof’ means 
formal proof and when the applicant seeking review 
supports his application with an affidavit, the re- 
quirement as tostrict proof is satisfied.. Szrramma 
V. SESHAMMA Mad 766 


O. XLVII, r 5—Review, application for— 
When can be heard by a Judge other than the . 
Judge who decided the case. 

Order XLVII; r. 5, Civil Procedure Code, only pro- 
vides that if on account of the absence ofthe 
Judge for a period of six months after the filing-of 
the application the application cannot be heard by 
that Judge, then it can be heard by another Judge 
of the court. BIRKESHWAR Narain’ SINGH v. GANESH 
Prasad SINGH Pat. 810 (b) 
Sch, Il, paras. 1, 7. Ste CiviL PROCEDURE 
Cope, 1903, s 115 - 403 
— paras 8,20—Award .given after 

period fixed—Absence of evidence of extension of 

time—Award, validity of. f 

Where an award is given afier the expiry of the 
period fixed in the agreement and there is no evi- 
dence that the time has been extended, the award 
is invalid and not binding on the parties. K. L, 
Kuanna Rao v. MODEL Town Society Lro. Lah, 129 


——— para. 15—Award—Objection that 
enquiry was held inabsence of objector—Application 
-to examine arbitrator, dismissal of— Decree in 
accordance with award, legality of. 

The award given by an arbitrator in a suit 
was objected toon the ground thatthe arbitrator 
had held the enguiry in the absence of the objector. 
When the objector applied to tha court that the 
arbitrator be summoned on his behalf to enable him 
to substantiate his objections, the application was 
rejected: 

Held, that as the arbitrator was the best witness to 
give evidence on the subject, the conduct of the 
court in not summoning the arbitrator under the . 
circumstances was not ouly u material irregularity 
but itwasan illegality, and the order passed by ~ 
it filing the award and passing » decree on its basis 
Sent Ram v. Iswar Das < Lah. 329 
Colonization of Government Lands Punjab) 
a Act (IV of 1912), 8.19. Sze Conraacr 163 ` 











. Vol. 145) 


Companles Act (VII of 1913), 8. 235—higuidation 
of company—Compulsory winding-up order— 
Appointment of Oficial Liquidator by High Court— 
Application by Oficial Liquidatgr against managing 
agents charging them with misfeasance—Limiiation 
applicable— Limitation 
Art 120. 

A limited company, after carrying on business 
fora few years, went into liquidation, and a 
liquidator was appqinted. later on,on application 
made to the High Court un order was passed for a 
compulsory winding-up and an Official Liquidator 
was appointed by the High Court. The Official 
Liquidator filed an application under s 235, Com- 
panies Act, against the managing agents of the com- 
pany charging them with various acts of misfeasance, 
misappropriation etc.: 

Held, (Mukerji, J,, dissenting that the winding-up 
order did not give afresh start either to aliqui- 
dator, contributory or creditor for the purposes of 
limitation and that the relevant Articleof the 
Limitation Act ‘which would be appropriate accord- 
ing to the relief sought, would be applicable as if 
it were a suit brought for seeking the same relief 
on behalf of the company. Cases laying down that 


there is afresh start oflimitation are no longer 
good law. : 
Held, also that s.235, Companies Act, governed 


the case. 

The application ` contemplated in s. 235 is one 
filed really on behalf of the company and not in the 
exercise of any new right conferred upon the 
liquidator f 

Per Mukerji, J.—The date when the limitation 
starts in such cases is the dateof the winding-up 
order and not the date of the appointment of the 
liquidator and the only Article of the Limitation 
Act that is applicable is Art. 120, Limitation 
Act Syisam Lan ~v. Orrroran Liquipaters, U. P. 
Ort Mires Co ‘Lt, Ail 893 F.B. 
ss. 235, 280— Winding up—Misfeasance 

summons against liquidator—Power of court to 

require liquidator to furnish security for costs of 
proceedings. 

A misfeasance proceeding is merely an examination 
by the court into the conduct of an officer of the 
company, though asa result of that examination the 
court may order the officer to restore the money or 
the property of the company, as the court may think 
just Such proceedings cannot be said in any way 
to be a “suit or other legal proceeding” within the 
meaning of s. 280 of the Companies Act The 
court is not competent under s. 28U to require the 
liquidator to provide security for the costs of such 
proceedings. Orrician Liquipator V. LIAQAT HUSEIN 

All, 372%) 
. Compromise decree—Payment by instalments — 

Provision for recovery of whole amount on farlure 

in payment of instalments—Whether inthe naiure 

of a penalty—Decree-holder’s power to execute on 





default—Civil Procedure Code (Act V of 1908), s. 
148, if applies; 
Where a compromise decree provided that pay- 


ments were to be made in three instalments and that 
on failure in the payment of the instalments, the 
whole amount of the original decree would be 
recoverable, and having paid the first two - instal- 
ments and only part of the third, the judgment-debtor 
failed to pay the balance by the due- date: 

Held, (i) that it was erroneous to hold that thecon- 


ditions ofthe compromise decree were substantially - by the assured’s widow: 


fulfilled, that the provision in the compromise 
f i 2 4 


any 
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decree ` was not a penalty giving the right to equite 
able-felief.and that the term was notin the nature 
of aforfeiture; * 7 
, (ii that on default, the decree-holders ` 
could execute that term of thecompromise decree 
which stated that if there should be failure in the . 
-payment.of theinstalments the whole amount ofthe 
original decree should be recoverable. 

Held, further, that s 148,Civil Procedure Code, 
would notupply tothe case. Sueo Prasap Lan ws 
TAPESAWAR Mauto Pat 548 
Confesslon—Corroboration required, nature of. 

Where it is sought to corroborate the confession of 
an accused person the corroboration must be 
corroboration implicating the accused in the offence 
with which he is charged. EMPEROR v. BISHUNU CHANDRA 
Das Cal 236 F. B, 
———-Retracted. See Eviprence Act, 1872, s. 30 

3 133 
Contract—Illegality — Contract contravening statute .. 

— Right to recover moneys under collateral agreements 

—Colonization of Government Lands (Punjab; Act 

UF of 1912),8 19. 

In 1417, G bought with the sanction of the Col- 
lector a tenancy which was held on horse breeding 
terms. Prior to the purchase G had made an oral 
agreement with T and Q that they would advance 
half the purchase money of Rs. 1U,00u, pay half the 
outgoings and have possession of one half of the 
land and receive one half of the profits Though. 
the agreement was a void agreement under s. 19 of 
Act V of 1912, the parties to it observed it loyally 
for several years and in 1922, G executed a formal 
written document in which after-reciting. the earlier 
transaction of 1917, he expressly made an agreement 
to the effect that the enjoyment of the lands should 
continue as before, but- incase of a breach of the 
agreement it was provided that he, and after his death 
hischildren, should pay the sum of Rs. 10,000 to the 
other parties tothe agreement. G's son obtained an 
order ejecting T's sons and the latter sued to recover 
Rs, 10,000: 

Held, (4; that there was nothing illegal in the agree- 
ment of 1922, nor was the:e any reason for holding 
it a tranefer of the land and even if it be by the. 
provisions ofthe Act void it is mot necessarily 
illegal, and soeven apart from the express piovision 
to pay thesum of ks 0,000 the sum originally 
advanced, namely, Ra 5t0 would bê. recoverable 
even though the attempted dealing. with the land is 
inoperative . eared 

ti, that tbe profits received could not 
be set (fi against the sum advanced QURBAN Hussain 
Suan vY. FAZAL SHAH Lah.163 
Offer and acceptance—Policy of “insurance 

effected through loca agent at Madras of Company 
having tis Head Office at Calcutta—Place of contract 

—Polrcy meney, waether payable to assured’s widow 

or Oficial Trustee— Married Women's Property Act 

(LV of 1882), s. 6—Contract Act (IX of 1572}, ss. 8 

and s . ad 

An e[nsurance Company had its Head Office at 
Calcutta. A policy of insurance was effected in 1919 
through the local agent at Madras of the Ingurance 
Company. The proposal was given to the sgent in 

_ Madras, it was forwarded by him to Calcutta and the 
acceptance of the proposal was communicated to the ` 
assured in Madraseby the Madras agent. In a claime 





Heid, (i) that as the agent had yos authority to 
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-accept proposala, the contract of insurance was effect 
ed in Calcutta and not in Madras ; 


(ii) the widow was therefore entitləd-to get the iu- ’ 


surance money on taking out letters of administra- 
tion and the money could not be paid tothe Offizial 
Trustee of Madras or the Official Trustee of Bengal, 
NATIONAL MNsugance Co LTD v SEETHAMMAL 

3 Mad. 998 
Contract Act (IX of 1872', s. 1—Trade usage— 

Sale of goods by agent by trade usage—Question as 

io agents’ power to sell—Whether governed by 

Contract Act. 

Where an agent by the trade usage sells goods, 
the question whether he isauthorised to do so is 
not governed by the provisionsof the Contract Act, 
inasmuch as s |, Contract Act, provides that nothing 
therein contained shall affect any usage or custom 
of trade. Firm Sania RAM AMAR Nata v. Fram NATHA 
MAL-SHADI Ram Lah 188 (b) 
ss.3 and4 Ses Conrracr : 998 
— s. 10—Compromise of a doubtful right— 
-| Sufficiency of, as foundation of an agreement 

A compromise is anagreement to put an end 
to. disputes and terminate or avoid litigation ; and 
` in such case the consideration which each party 

receives is notthe sacrifice of a right but the 

abandonment of a claim. An agreement entered into 
upon a supposition of a right ora doubtful right, 
though it afterwards comes ont that the right was 
“On the other side, shall be binding, and the right 
‘ shall not prevail against the agreement of the 
parties, for the right must always be on oné side 

or the other; and, theretore, the compromise of a 

doubtful right is 8 sufficient foundation ofan 

agreement. SABITRI V. Mrs F. A. Savi Pat 1 
s, 23 —Agreement between parties—Ore of the 

objects to delay execution of a decree—Agreement, 

whether can be enforced— Hindu Law—Joint family 

—Manager entering into such agreement—Joint 

family property, vf liable. 

An agreement between the parties to a suit that 
one should assist the other in carrying out the litiga- 
tion with the object of delaying the execution’ of a 
décree which was passed against one of themis an 
agreement which is clearly against public policy, 
whether that isthe sole object of the agreement or 
not, and such an agreement will be not enforced ina 
Oourt of Law. |. aed 

The manager and father of a joint Hindu family 
is not entitledato*employ the joint family funds for 
the purposes of -such litigation, nor is the joint 








family property liable for such action of the 
manager. NAND Kisnory v. Kuna BERARI LAL 
; JAH. 756 


s 23—Madras Hereditary Village Offiges Act 
(III of 1895), s. 10 (5)—Agreergent to pay money in 
consideration of recommendation to appointing 

* guthority—V alidity, Public policy. ê 
The plaintiff who held the ofice of karnam resigned 

his postin favour of his minor son and upon his 

recommendation the defendant was appointed karnam 
gumasia during the minority of the plaintiff's son; 

As consideration for making that recommendétion, 

the plaintiff obtained from the defendant an agree- 

ment f® the payment of a certain sumof money 
per mensem during a certain period. In a suit to 

enforce the agreement : . 

,ffeld, that the agreement was opposed to public 
olicyrand therefore void. KARUPPIAH PILLAI v. 
ONNUOGAMI PIGLAT : 





. 


INDIAN CASES, 


Med. 972 ` 


(1933 


Contract Act—contd, 


——— 8 23—Separable part of contract illegal— ` 
Whole contract, if rendered illegal. e 
Where a coutract®* contains several promises, or 8 

pro.nise to do several matters, some of which are 

“illegal, a promise which can be separated from the 

illegality may be valid. The general ruleis that 

where theillegal cannot be severed from the legal 

“part ofa covenant, the contract is altogether void ; 

but where they can be severed wlfether the illegality 

be created- by statute or by the Common law, the 

bad part may be rejectedand the good retained. So a 

bond may be good, though the condition is good in 

part and illegal in part. Sapitrt v Mrs F. A, Savi e 

Pat 1- 
ss 39, 63, 73, 107—Lease of tolil— 

Stipulation for resale on default ofkist—Suit for ` 

damages on resale—Cause of action—Date of order 

for resale or actual resale— Nature of cause of 

action. j 

The defendant had rented a toll for 192°-22 He 

made default in paying kist in October, 1921. The 
Municipal Board exercised its option of resale whigh 
was held on October 26, 192:. But there were no 
bidders and a second sale washeld on December 10, 
1921. The Board sued t> recover the loss on the 
November 12, 1924, Under the terms of the 
contract once a resale was ordered the lessee lost all 
further benelit of the contract except in so far asthe | 
President of the Board may permit him to continue 
conducting the collection of the toll: 
. Held, thats. 107 of the Contract Act was not 
applicab'e but s. 39 applied and the Board was not ` 
entitled to wait for a reasonable time forresale; the 
notice of resale put anend to the contract; the cause 
of action arose on October 26, 1 2’, and the suit was 
time-baricd. 

Held, further, that asthesuit was for damages or 
resale interest could not be allowed. GopaLan NAIR 
v. Disrricr BoArD oF MALABAR Mad. 476 

S 43. Sse Presipexoy Towns INSOLVENCY 

Act, 1909, s 13 (4) (4) 619 
s 55 - Contract for sale o; land—Time, when 

of the essence. 

In a contract of sale of Jand even though time 
was not of the essence of the contract in the begin- 
ning it may be made so afterwards 

Per Cornish, J.—Section 55,Contract Act, does not lay 
down auy pricciple different to those which obtain 
ara English law as regards contracts for sale of 
and 

To make a contract for an insufficient considera- 
tion incapable of enforcement by the purchaser 
would be practically to prevent aman from selling 
his ə property at less than its value how- 
ever desirous he might beto .sell it for the price 
actually obtained and, however unwilling or 
usable the purchaser might be to purchase 
at its full value PicuatMorpeen» Oratcrrtsa DAs 

Mad 1023 
s. 6O0~ Appropriation —Creditcr and debtor 

— Debtor's option to oppropriaie—Debter failing to 

aprropriate—Cre it:r's power to appropriate inany 

manner before suit—Running accounts ` 

Appropriation, question of, tf arises 

Under s 6U, Contract Act,as between a creditor 
aud debtor, the debtor in making payments may ` 
wppropriate the payment in what manner he likes and 
failing such appropriation the creditor may appro- 
priate. Hé may in addition appropridte payments 
towards debts which would otherwise be barred by 
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. . e ` 
limitation. When the creditor treats the account as a 
running account, the questi n- of appropriation does 


not arise, “In sucha case it is assumed as a matter of” 


law thatthe payments would go towards the earlier 
items in the account. Firu JIBANRAM-RAMCHANDER V. 
SAGARMAL KHEMKA S Pat 611 
=~$3.'62, 68—New contract by guardian to pay 
minor's father's debts and to meet expenses of father's 
funeral obsequies—Whejher binding on minor. 
Money spent on the obsequies of the father of the 
minor cannot ba deamed to be necessaries supplied 
fethe minor within the-meaning of s.63 of the 
Céntract Act. i 
A coħtract entered into by a Hindu minor’s mother 
for the payment of the debts of the minor’s father 
which Che minor was under a pious obligation to dis- 
charge and for performance of the funeral obsequies of 
the father, is binding on the minor. Bromo SINGH? 





BALDEO PRASAD E y Oudh 180 
“8. 63 —Scope of. 
Sectioa 6%, Oontract Act, will not enable a 


promisee toavoid limitation by postpdéning the date 
of resalesafter hé has chosen to treat the ‘contract as 
broken by érdering a resale. GOPALAN Nair v. DISTRICT 
Boarp oF MALABAR Mad 476 
—— —S, 63 —Scope of—English Law. 

Under s 63 of the Contract Act every promisee 
may dispense with, or remit, wholly or in part, the 
performance of the promise made to him, or may 
extend thetime for such performance, or ma 
accept instead of it any satisfaction which he thinks 
fit’ This section is a wide departure from the Eng- 
lish Law. UMAKANT BALKRISHNA v, MARTAND KESHAV 

i Bom 164 
——— s, 63, HI. (e)— Defendant entering into 
composition with creditors including plaintiff— 

Plaintiff's general agent refusing to accept payment 

at composition rate—Other creditors paid at that 

rate-—Plaintiff, if can resile from agreement, 

The defendant made an agreement with his 
creditors including the plaintiff to pay them a 
composition of six annas in therupee upon their 
respective demands He offered the amount due to 
the plaintiff firm upon this arrangement, which 
the general agent ofthe plaintiff firm refused to 
accept believing that the defendant had some 
other property which he was concealing, lt appear- 
ed that 23 other creditors of the defendant were 
paid according to this settlement : 

Held, that the plaintiff firm could not be allowed to 
resile from the agreement made by it with the defend- 
ant and that s. 63, Oontract Act, applied to the case. 
DARGANHI Lau v. FIRM Sant LAL SRI KISHAN 

i Oudh 801 

s. 65 —Contract—Ciaim for returm of money 

advanced— Whether can be made when contract is 

invalid— Quantum meruit, principle of— Benefit 
recetved 

Although a contract may be invalid as being in 
contravention of Act I of 1903, return of money 
advanced can be claimed either on the basis of 
` quantum meruit or on the principle of the restoration 





of benefit under a void contract. PALANISWAMI 
GounpaR v. JIJINGLISH & Scorrish Co-OPgRATEVE 
Mad. 412 


WHOLESALE SOOIETIES, LTD. 
S$. 68—Minor—Money borrowed on bond by 
guardian for expenses for marriage of minor's 
sister— Whether recoverable from minor's estate, 
A minor's estate is not liablé on a ` contract exe- 
cuted by bis guardian, which does mot purport to 
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bind his estate (subject to the qualification aa 
to debts incurred in carrying ona business), bute 
money expended on necessaries may be recovered ` 
from his estate under the provisions of s. 68 of the 
Contract Act ' It isentirely immaterial whether the 


“bond wasexecuted by the minor or his guardian or 


whether no bond was executed at all; for the 
liability of the minor's estate arises not ex coniractu 
but because the money borrowed has been expended 
on necessaries, SHRINIWASBAO V. BABARAM Nag, 350 
8. 70—Contract with Municipal Committee 

for supply of goods—Contract not under seal— 

Delivery of goods and claim for price—Defence that 

plaintiffs only are entitled to return of goods —Prayer 

for amendment of plaint to insert relief for return of 
goods— Prayer objected to by defendants—Municipal 

Committee, if can urge that plaintiff is entitled 

only to return of goods—Punjab Municipal Act (III 

of 1911), s. 47. 

A suit for price of goods delivered to a Municipal 
Committee was resisted on the ground that plaintiffs 
had supplied goods in excess of the quantity ordered 
and that they were eatitled only to the return of the 
goods and not to its price. Thecontract not being 
under seal was not binding on the Committee under 
s 47,Punjab Municipal Act. The plaintiffs claimed 
for amendmeut of the p hint by inserting a relief for 
the return of the goods unders. iu, Contract Acts 
This claim was also resisted by the Committee: 

Held, that it wasnot open tothe Committeeto urge 
that the plaintifs could only ask for a 1eturn of the 
goods under s 70, Contract Act,as they had resisted 
the prayer for such relief at earlier stages, and a long 
time had elapsed since the goods had been supplied. 
Ras CHAND Loria & Soys v. MUNICIPAL COMMITTEE, 

Lah 687 
S. 72—Money paid under mistake of fact— 

Sale-deed and fraudulent suit by vendee against 

third party for refund of moneys paid under sale- 

deed—Maintainability. 

A sold a houseto B reserving a certain sum 
of money to be paid to Cand B paid a portion of it 
to C A was adjudged insolvent and the sale wag . 
declared fraudulent and was set aside. B sued 
A and C for recovery of moneys paid to C: 2 

Hetd, that B was not entitled to obtain a decree 
against C as the amount cannot be regarded as 
having been paid under a mistake of fact, and there: 
was no privity between Band C. | CHATTAR" SINGH V 
PUNJAB AND SIND BANK . šLah. 349 
————8 73. Ses Contraor Aor, 1872,°8.39 1 476 
——s 73, illus. (n), ()—Interest “Act (XXXII 

of 1839),3.2 —Interest as damages for non-payment 

of money, when awardable—English and Indian 

Law --Proof of special damage, necessity of. 

Under the*Common Law 0f England where it is 
shown thatthe non payment of money due isitself 
the breach of the contract and nothing else is prov- 
ed to make out a@laime for compengation for such 
breach, no interzst can Le awarded in addition to 
the recovery of the money withheld. But if adequatg 
proof is given {hat by reason of the breuch of con- 
tract epeciel lossor damage was sustained for which 
mere re-payment of the amount due under the con- 
tract would not be an adequate compensation bet 
the proper measure of damages awardable should 
inglude a reasonable rate of interest also on account 
of the loss proved to have been sustained, the court 
can award iaterest as ‘part of the damages efther. 
under illus (n)or illas, (r) to 8,73 of the Contract 

° . oe, . 
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Act without infringing the rule of the Common Law 
of the Interest Act : 

Rer Curgenven, J.—There is wo justification for 
the view that while interest as damages for the 
non-payment ofa debtor other sum due under 
contract may not be awardable under s 73; it is 
otherwise when the interest is claimed upon a prin- 
cipal sum due as damages, and as component part 


of those damage3 Rasa RAM Doss v GAJAPATHI 
Krisuya OHENDRA Dro GARU Mad,721 
8. 74—Chit fund—Instalment . bond— 


Provision for payment of entire sum with 80 per 

cent. interest on default, whether penal. 

. A stipulation in a security bond executed by a 

bidder in a chit fund that all the future instalments 

shall become due on default of payment ofany one 
instalment is not p3nal. 

Where such a bond contained a further provision 
for payment of interest on such sum at 39 per cent 
per annum : 

Held, that the stipulation as regards interest was 

--algo not penal, and could bs enforced. AYfARANNU 

Piunat v. DORAISWAMI PILLAI Mad 1008 
§ 107. Sge Conrract Act 1872,8.39 476 
- s. 151—Contract of bailment—Failure to 

carry out obligation—Suit for damages for breach 

of contract—Limitation for suit—Limitation Act 

(IX of 1908), Sch, 1, Art. 115. ; 

The defendant torrowed from the plaintiff 
his car and while the car was in the defendant's 
use it met with an accident which resulted in 
considerable damage to the ear. The plaintiff 
who had to spend a certain sum of money in the 
repairs of the car instituted a suit for the recovery 
of the amount: 

Held, that the case was one of bailment which 
arose out of a contract and that the defendant being 
liable for damages in breach of contract by reason 
of his failure to carry vut the obligation imposed on 
him by 8 151, Contract Act, the case was governed 








by Art 115 and not by Art. 36, Limitation Act. 
HOLLOWAY v. HOLLAND Oudh 1001 
————-88 213, 230—Unregistered association— 


Servants of association, if liable—Agent appointed 
by more than one principal—Liability to account— 
Extent of. 

The mere fact that an association, of certain firms 
formed for entering into forward contracts for 
delivery of certain commodities, is not a registered 
body and has no independent existence in law, 
cannot make thétservants of the company personally 
liable. Although the Association as such cannot be 
sued, its members will be jointly liable. 

When an agent is appointed by more’ than one 
priocipalhe is liable to them jointly. (He is not 
bound to account separately,to any one of them and 
if ha does so, he is not absolved from his liability to 
the others. Racupar Dayar v. Prawn [AL BHORA@ Man 

. . Lah. 1768 
—_———~5. 251 — Partnership — Agreement by one 
partner, whether binds others—Loan by one rartner 

— Absence of satisfactory evidence to show it was 

incurred for partnership—Partner not party to 

loan, if liable, : 

Under s. 241 ofthe Contract Act, each partner 
who does any act necessary for, or usually dore in, 
carrying on the business of sueh partoership of which 
he isa member, binds his co-pariners to the same 
extent’ as if he were their agent duly appointed 
far, favs Qicp) se. i p 


a INDIAN OASES. . 


[1933 
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Wherethere is no, satisfactory evidence to show 
that a loan contracted by one of the partners was 
incurred for the*partnership business, or was in- ` 
curred on behalf of the partnership, a partner 
who is no partyto the loan is nob liable omit. 
ABDUL RAHMAN V. Arzat Hussain Oudh 233 
Co operative Societies Act (Il of 1912), ss. 2,43 
(1) — Madras Co-operative Societies Act VI of 1982), 
8. 51(1)-- Dispute between stiety and its Vakil— 
Jurisdiction of Registrar—Vakil, whether ‘officer’ 
of society— Position of legal adviser and Vakil 
distinguished—Legal practitioners — Professional 9 
ethies —Propriety of director acting as Vakil. 6 
‘Ia order that a dispute may be dealt with by the 
Registrar under the, Co-operative Societies Act it 
must be a dispute between the society and a member | 
inhis capacity as member. ans 
The legal adviser of a Co-operative Society is an 
‘officer’ of the society as defined by s 2o0fthe Co- 
operative Societies Act, but a mere Vakil of a society 
is notan ‘othrer'and a dispute between the society 
and its Vakil in respect of acts done by the latter 
ia his capacity as a Vakil does not therefore fall 
within the purview of s. 43 (1) of the Act of 1912, er 
8.51 (2) of the Act of 1932 In a case of this oature 
the fact that the Vakil was also a director and legal 
adviser ofthe society, however irregular his conduct 
may be in occupying that position, cannot affect his 
question, h aé 
Io acting in litigationas a scciety’s Vakil, a legal 
practitioner does net act as an agent of the society, 
but he occupies the position of a Vakil to his client, 
Different considerations altogether may arise where 
the Vskil is a whole time Vakil of asociéty or a 
company and receives as his remuneration a fixed 
salary. À | 
Merely because a legal praclitionerisa member of 
a society, he is not prevented byany rule of pro- 
fessional etiquette from accepting instructions from 
the society of whith he is a member, though itis 
improper for » member of the Bar who is a.director 
cf a company ora society to appear for remuneration 
for that company or society in its legal business. 





KRISHNA AYYAR v SECRETARY, URBAN BANK LTD., 
OALIGUT ; Mad. 438 
s. 42, cls. (b), (d,— Proceedings under ~ 


Liquidator, duties of—Non-compliance with order 

—kazecutability of order. 

Proceedings taken before the liquidator under 
s. 42, cls. (by and (2) of the Co-operative Societies Act, 
are to some extentin the natureof ‘quasi-judicial 
proceedings, and in order to arrive at any conclusion 
on the question of the determination of the liabili- 
eties of any member of a society, some evidence is 
required to be taken, by the rulesframed by the Local 
Government. 

Where the procedure laid down in the rules is not 
complied with in passing an order under 82*42;:cls, 
(b) and (d), an application for execution of the order 
is not competent. CENTRAL Cc-oPERaTIYE STORES LTD. 
v. SANTINIDHAN Koy Cal. 834 
co-sharers — Partition — Improrements to 

property by one co-owner—Equity—Pertition by 

metes and bounds impossible—Com pensation in money 
for enhancement in value due to improvements— 

Whether can be giten—Inquiry by court. 

Where itis found that-money has been spent on 
joiat property by a co-owner, in making improve- 
ments, an equity is created in favour of the party | 
who has made the improvement and the only way to 


joint’ 
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récogai& his equity is for the Commissioner direct- 
ed to partition the property to allot to him that 
portion of ihe premises upon which the improvements 
and additions have besn made. lf that cannot fairly 
be done, then the party making the improvements 
imust lose the value cf his equity. Jn a case where 
it is possible to divide a house by metes and bounds, 
and it is contended by one of the parties thst he has 
spent money upon improvements or additions, it is 
not lawful to direct that the other 
‘nuke compensation inmoney t) the party making 
the*improvements, in order to equalise the burdeu. 

lf it can be shown that the price which may be 
obtained for the premises has not leen ircressed 
by the amount of the present value of the improve- 
ments, or by any amount in respect of the improve- 
ments, then the total received will have to be divid- 
ed according to the shares already declared. If, on 
the other hand, it can be shown that -the total price 
to be received has been enhanced by the money 
expenged upon the improvements, then that 
must first be deducted, before the value ofthe pre- 
mises ‘so faras the other parties are concerned, can 
be ascertained AMULYACHARAN MITRA tv, Prakasu-'‘ 
CHANDRA MITRA Cal 313 


Costs—Suit for contribution —Co-defendanis, if 
jointly liable - Equitable principles. 
Where in pursuance of a decree with costs, 


, ‘the decree-holaer rccovered the costs from three of the 


deferidants and they instituted a suit for con- 
tribution against the remaining defendants for ccsts 
recovered by the decree-holder, aud sought to make 
all their co-defendants jointly liable: 

Hela, that the defendants could only be liable to the 
extent of their respective ehares. 

The very essence of a suit for contribution is that 
certain mouies have been paid on behalf of each of the’ 
defendants and in equity they would only be liable 
for the proportionate share of the costs se paid on 
behalf of all. Cuanan Many Satia Ram Lah 250 


Cotton Duties Act (lof 1896), ss. 8, 9,11, 25— 
Cotton duty—Failure to make return—Collector’s 
poker to levy duty~ Right to recover arrears of duty 
~ Penalty jor fuilure to make return—Transfer 
of factory before asseesment—Transferor’s liability. 
‘The power of the Collector to meake an sseessment 

under s. 9 of the Cotton Duties Act, 11 of 1:96, can- 

not be limited by any defect inthe return or even 
by the total failure of the assesece to makea return. 

‘Lbe return, in fact, is only intended to facilitate assees~- 

ment and cannot be described as an indispensable 

pre-requisite of it, e 

The fact that a penalty is prescribed for cmitling 

to make a return does not deprive the Collector of his 

power ko realiee the duty. 

#f£ it be granted that the power to assess indepen- 
dently of any return is given by the Act the method 
and result of such assessment may be the subject of 
departmental appeal, but so long as it conforms to 
ordinary notions of fairness it cannot be questioned 
ina suit 

A person who has become liable to pay duty and 
who fails to submit the return required by e. 8 of the 
Act cannot plead- lapse of time between the produc- 
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‘the time the assessment was made the owner of the 


factory was his venđee. M.S GoPALASAMI Onerriah.v. 
Szoretary oF STATE TOR INDIA Mad, 917 
Court-fees —Partition suit— Consent decree—Court- 

fee payable 

Where a suit is filed to set aside a consent decree 
in a partition suit, a prayer for partition or posses- 
sion is unnecessary and it is enough if court-fee 
for setting aside the decree alone is paid. Ratan. 
Cuanp Rewaosanp BUGTANI V. ANANDBAI Sind 777 


Court Fees Act (VII of 1870), s. 4. Sge Income 
Tax Aot, 19622, 5 66 254 
S. 714) (C)—Suit to declarea person’s decree 
against judgment-debtor fraudulent and to set aside 

decree—Court-fee payable. T 

A obtained a simple money decree against Band 
with theintention of defeating A's claim B acting 
in collusion with C executed a bogus promissory 
note in his favour onthe basis of which C obtained 
a decree and attached the same property as was 
attached by A, A then filed a suit fora declaration 
that the promissory note was bogus and fraudulent 
and the decree void against him and for an injune- 
tion to restrain C from executing his decree against 
B's property: : 

Held, that ad valorem court-fees calculated on the 
amount of the decree infavonr of C, which was 
sought to be declared void should ke paid by the 
plaintiff. PANDHARINATH KRISHNA v. MAROTI (JANESH 

Nag. 206 

———- 8. 7 (v) (b), (d)—Khewat khata, whether an 
estate— Suit for possession of fractional shares of 
khewat khatas—Court-fee payabie—Market value 

of fractional shares. ` . 

_ Akhewat khata though separately assessed with 
revenue cannot be held to be an ‘estate’ within 
the meaning ofs 7(v),Court Fees Act; nor can it 
be said to be a ‘definite shareof an estate’. 

The court-fee payable for a suit for possession 
of an entire kheuat khata, is ad valorem under 
8.7 {v} (b), Court Fees Act, upon five times the 
yevenue assessed upon the khata, inasmuch as a 
khewat khata is a part of an estate and is separate- 
ly assessed with revenue. 

But where the suit is for fractional 
khewet khatas the fractional shares not being 
recorded as separately assessed with revenue, 
s. 7 w) (d), applies, and the court-fee -is payable on 
the market value of the fractional shares. HALIMAN 
v. MEDIYA All, 332 


S. 11—Suit for accounts—Lxcess sum decreed 
—Duty of executing Court to levy court-fee’ on 
excess—Power of executing Court to determine who 
thould bear cost of addjtional ree i 
‘The provision contained in s 11 of the Court Fees 
Act? is a mangatory provision which the executing 
Ccurt is to carry. ©ut when the  decree-holder 
applies for the recovery cf the excess amount by 
way of execytion of the decree. o. 
Though this additional court-fce may in one 
sense b& deemed to be part of the stamp duty to 
be paid on the plaint itself, still the payment of 
that som in the course of execution of the 
decree which is necessitated by s. 11 of the Court 


shares of 


tion of his goods and the initiation of steps to assess *Fees Act would bethe payment of costs necessary 


them as adefence to the claim. Po 
A person who had made profits from the goods 

liable to duty and who had been called upon to pay 

duty cannot escape his liability by pleading that ab 


for realising the fruits of the decree by execution. 
The costs so incurred by the decree-holder by yedson 
of the payment of the additional court-fee may well 
nigh be deemed to Be costs relating*to execution: 


~- 2 
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Court Fees Act—concld, Criminal Procedure Code—contd. 
: á . 
afid, therefore, the executing Céurt has jurisdiction be set aside, ifflasmuch as having regard to the 
to pass any order regarding it. second provisoto s 337, Criminal Procedure Code, 


. Any direction for the payment of the additional the sentence imposed under the Opium Act had to 
court-fee for the excess sum decreed if given in commence immediately, and it had, therefore, come 
the final decree, should be deemed to be a mere - to an end long beforethe expiration of the sentence 
surplusage. LLKsHMANAN ÜHETTIAR v. CHIDAMBARAM imposed in default of furnishing security under 


OHETTIAR Mal 946 s. 109, Criminal Procedur Code. EMPEROR +. 
Criminal Law Amendment Act (XIV 0f 1908), pineal 145—Proceedings PNE dae te 


8.17 (1)~Hoisting of national flag over shop— 

Refusal to take it down at instance of Police, 

whether an offence—‘Assisting the operations of 

an unlawful association’. 

Hoisting of tho national flag over a shop or refusal 
to take it down at the request of the Police does 
not amount to assisting the operations of an unlaw- 


fal pescolanon (1) Wa t Res oe preliminary order under s. 145 (1)—Whether 


a suficient to discharge final order— Omission if cured 
ment Act JOGENDRA MOHAN CHOUDHURY v. ere gud 587. ge fi f 


Where a Magistrate in proceedings undergs. 145, 

———$.17 (2). Sze Orpinancr, 1932, 8. Ha Fp, Oriminal Procedure Code, omitted io makea preli- 
* minary order under s. 145 (1), but in the final order 
Criminal procedure aa eng | cree he definitely stated that there was an apprehension 
4. Sue CRIMINAL PROCEDURE CODE, “idee, 88. 4. 383 of the breach of the peace: ; tae i 
191 : Held, that the omission to record a preliminary 
—ss, 107, 117, 496 —Security proceedings— order under s.145 (1), however objectionable, was 


started. . 

No proceedings under s. 115 of the Code of 
Criminal Procedure can be started unless the Magis- 
trate is satisfied that there is fear of a breach of the 
peace between the parties. Ras MANORATIL Das v. 
KKAUSHAL Kisxore Das Oudh 299 (b) 
— ss. 145 (1), 537-—Omission to record 








Right to bail— Procedure to be followed. not sufficient to discharge the final order and that 

A- person against whom proceedings under s. 107, the omission was cured by s. $37, Criminal Proce- 
Criminal Procedure Code, are taken is entitled as of dure Code. Monas LALU MORNI Pesh 868 
Tight to bail. In suchcases ifthe District Magis- ss 145, 148 (3), 250. 423-—Order for 
trate considered that immediate measures were neces- costs. if incidental to order jor possession. under 
sary forthe prevention of a breach of thepcace s$ 143— Magistrate's failure to make such order— 
during the pendency ofthe enquiry, be could direct High Court's pow r to pass the order in revision. 
the applicant to execute a bond, with or without An order forcostsunder s 148 (3', Criminal Pro- 


sureties, for keeping the peace until the completion cedure Code, is an order incidential to an order for 
of the enquiry. If the applicant refused to execute possession under s 145, and wherein proceedings 
a bond or failed to furnish security as directed,then unders 145, Oriminal Procedure Code, the Magis- 
he could be kept in custody until the completion of trate who passed the decision has failed to make any 
the enquiry. U Ganpamav. JUMPEROR Rang.344 orderin regard to the costs of the proceedings, under 
423 (1) (C) :d)-- Appeal against sub-s. (3), 8. 149, Criminal Procedure Code, the High 
a 1 yes aa De pee Pin if soni Court in FKS has power to make an order for the 
order ; a 1 payment-of the costs of such- proceedings. - Ma Mya. 
Ont ee heals Court— Powers of. Appellate Kyr v. Mang Po Hrwa ee Rang- 837 r B. 
Ourer ene A ~ s.162, Chap. -Enquiry ‘under Chap. 
Pa on onder. De aL or tion ake keel. a II Bren given to Policz, whether admissible. 
n an Boe ea tire , a e Police, when investigating a case under 
lak. Ponet ee eerie the ace pepe the preventive sections of the Criminal Procedure 
a s - w 
3. 423 (1) (c) and under s, 4:3 (1) (d), a iminal Pro- P orkaani Gade Chae Vore Che Dini 
cedure Code, any consequential order that might be Procedure Code are not inquiries into ‘offences’ and 


just and proper may p passed. In re Narappa therefore, s. 162, Oriminal Procedura Code. cañnot be 








Rendy ` - Mad. 306, used to shut out statements given to the “Police in 

mn 68. 109, 397, proviso 2—Impwisonment for such cases by persons who are afterwards called as 
default infurnishing *security under s, 109— witnesses. In re Hari SINGU _  -Mad. 379 (a) 
Subsequent conviction under Opium Act for offence - - $3. 162, 172-—Police diary, when to-be,. 
committed prior to order under @ 109—Order that used—IPacis found in diary, if can “be used - aš 
sentence under Opium Act should commence after evidence unless proved by witness — Omission of 
expiry of sentence under s. 109— Legality of. some detail in note of a statement—Ejfect of. _- 

“ Where in default of furnishing security under Under s. 172, Criminal Procedure Code, a court: 


8.109, Criminal Procedure Code, the agcused was referring to Police diaries is entitled to. use them not-*, 
sent to Jail, and subsequently the accused was con- as evidence inthe case but toaid in such enquiry 
vacted by another Magistrate of an offence, punish- or trial. The meaning of this is that the court may 
able unders 9, Opium Act, committed prior to the on finding some fact noted in the diary take advant- 
order under s, 109, Criminal Procedure Code and age of-this:in order to put some necessary question 
that Magistrate ordered thatthe sentence under the to a witness in the box so as to elicit in- evidence 
Opitm Act should begin after the sentence imposed the fact which has been disclosed.by the diary. The 
under s. 109, Oriwinal Procedure Code, had facts found in the diary arenot-to be used unless 
axpired® e ic : ` ; or ‘until they are properly brought on the record 
“Held, that the order. “that the second sentenct -through the evidence of a witness, .. ...- | 

ghould rua consecutively was incorrect and should Entries of statements in the diary are notoriously 

e > . 
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very condensed and the omission of some detail in 
the note of a statement is not slwaysa sure indica- 
tion that such detail was absent from the statement 
and a court should not use such an 
absence as a contradiction without taking the evi- 
dence to prove that no euch thing was stated. DELLAL 
A aHTON V ENPEROR Pat 426 b) 
s. 164 Berre Evioence Act, 1812, s. 20 133 
— 5, 164 —Admission before Magistrate em- 

powered to record confessions—Non-recording of— 

Oral evidence of Magistrate, admissibility of — 

e Memorandum made by Magistrate, if admissible— 

Whether can le used. torefresh memory—Evidence 

Act (I of 1872), ss. 26, 159, 160, 101 

Where during the investigation of a criminal case 
a Magistrate is associated with the investigating 
officer and in the presence of such Magistrate the 
accused points out places alleged to be- connected 
with the crime and makes admissions which do not 
lead to the discovery of any fact and the Magistrate 
dgps net record the admissions in accordance with 
the provisions cf s 164 of the Code of Criminal 
Procedure, but makes a memorandum of the conduct 
and admissions of the accused, the oral evidence of 
the Magistrate is admissible to prove the admissions 
of the eccused. Hut the written memorandum of the 
Magistrate is not admissible, though the: Magistrate- 
under the proyisions of s. 159 of the Evidence Act 
can refresh his memory when under examination by 
referring to the memorandum. 

The fact that the Magistrate is empowered to record 
the confessions of an accused person under s. 164 
would not affect the question of the admissibility of 
such evidence. AnpuLIA V EMPEZOR 








Lah 467 F. B. 

8,172. Ser CRIMINAL Procepurs CODE, 1695, 

426 ib) 

ss 190 1), 191, 4—Magistratetaking cogniz- 

of case—Trial, if limited to offence specified in 

complaint or Police report—Taking cognizance, 
significance of. 

In the trial of a criminal case once the parties 
are before the court the Magistrate will deal with the 
accused for any offence disclosed by the evidence. 
No separate complaint is needed and it is open to 
the Magistrate to try the accused for any offence 
diseloged by the evidence and he is not limited to 
the offence specified in the complaint or Police report. 

The power of framing charges comes into operation 
well after the inilial requisite of taking cognizance 
under s. 140 (|), and this power is not restricted 
to the offender or the specific sections, if any men- 
tioned by the prosecutor. A complaint, as defned 
in s,4{h)need notin fact specify any: offender or 





s. 162 





`. even the section of the law which makes an act or 
t omission punishable; and cognizance is taken under 


“s; 190 (1) (a) upon receiving an offence, while 
‘Charges are framed on the evidence before the trial 
Court. The evidence may disclose offences other 
than those originally mentioned or implied, but it 
cannot be said that cognizance is taken of such new 
offences under cl (c!, sub-s. (1), s. 190, for the double 
reason that the stage for the application of the sub- 
section itselfis long past and the clause can have 
no application to the evidence produced in the case, 
Similar observations apply to cases-in which cogniz- 
ance has been initially taken under cl. (b) upon a 
Polica Officer's written report of facts constituting an 
offence, 

Wasa a Mugistrate has taken cognizance of An” 
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offence upon a complaint or upon a Police, report, 
any offence tht may be disclosed by the evidence 
may bedealt with at the trial; and s. 190 (1) (c) 
and s. 191 have no application in such circumstances. 
BALDEO PRASAD v EMPEROR Pat 382 
———s 196-A. Se Pexal Cops, 1860, ss. 467,471 





368 

— s.199. 
Seg PENAL Cong, 1810, s. 363-A 922 
Sez PENAL Cope, 1860,8 493 874 (b) 


ss. 200, 202, 537— Complaint—Oral 
examination of complainant—Subsequent fuller 
examination on later date—Trial and conviction 
of accused, whether vitiated by irregularity. 
Where on a written complaint, the Magistrate 
examined the complainant, though sketchily, under a 
200, Criminal Procedure Code, on the same day, and 
subsequently examined her more fully on another date 
on the basis of certain allegations in the com- 


` plaint and as a result issued process to and tried 


and convicted the accused : 

Heid, although the Magistrate should have examin- 
ed the complainant in full on the first day, his 
negligence t> do so did not amount to an irregularity 
which vitiated the trial. Maxman Lat Pat v, SAKHI 

ews Cal 700 
8.204 Sre MALICIOUS PROSEOUTION 271 
$8. 208, 210 —Hvidence before commitment 

—Diseretion of Court. i 

In a criminal trial it is not necessary that the entire 
evidence for the prosecution must be produced before 
the Committing Magistrate and it cannot be said 
that the Magistrate has no option to postpone the 
recording of such evidence. All thatss 208 and 210, 
Criminal Proceiure Code, imply is that the Magis- 
trate should record all the evidence for the prosecution 
which the complainant considers it necessary to 
produce. The prosecution can place before the court 
all the evidence on which they wish to rely but 
after evidence has been taken, which is sufficient to 
make outa prima facie case, it is not necessary to 
call further evidence. Similarly if thereisa mass 
of evidence tending to prove the same point it is not 
necessary that all such evidence should be produced 
in the Magistrate's Court before the charge ia framed. 
Notice of all evidence to be produced in the Sessions 
Court ought however to be given to the accused 
before the trial; otherwise he would be prejudiced; 
The mere fact that some evidence is not produced 
until proceedings in the Court of Session can in no 
way prejudice the accused if he has notice of it. 
JHABWALAV EMPEROR All, 481 
—: ~—sS. 211— Penal Code (det XLV of 186), s8. 

866-Ojfence under—Charge to make clear exact 

offence-In case of doubt separate charges to be 
aframed, 

in the cafe of gpersons chafged under s. 366 
Peaal Uode, it must be madeclear to the accused 
whether they are being charged with kidnapping 
or are befag charged with abduction and similarly 
it sheuld appear clearly whether the intent alleged 
was an intent to compel the victim to marry 
aginst her will or whether the kidnapping or 
abduction was with the knowledge that it was 





likely that the gin} would be forced, or seduced a 
prosecution bein some, ` 


to “illicit intercourse. If the 
doubt whether tlfe “ offence disclosed | was. one of 
abduction or of kidnapping, charges. may be framed 
on both and he vardict-of the jury* nfay be taken 
on both. ‘ MowamMap Atry, Emperor ` Cal. 925 
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= ngi 215-—Quashing of 

Power of High Court. [| 

The High Court can quash an illegal commitment 
at any stage of the case, HARI Cuaran Misra v. 
EMPEROR Fat 368 
————8. 239 - Crininal irial—Biidence to jusitfy 

conviction —Naiure of. : 

In a criminal trial ın order to establish an offens3 
it is not enough that the prosecution theory isa 
theory which would explain the facts It must be 


illegal commitment-- 





‘shown that itis the only theory which in a reason- 


able sense is compatible with the facts. 

A person cannot be convicted merely because his 
own story is false. The conduct of the accused at 
the time ona question of guilty knowledge may in 
probability and in truth be the best evidence in the 
world. Tarapapa Mirra v, EMPEROR Cal 814 
——— $. 250 Sze Orturnan ProogpurE Cops, 

1898, eg, 145, 148 (3) 837 
——-8 250-—Tests of dztermining if crdcr is 

incilental or consequential—Order awarding ecm- 

pensatim under s 250 —Nature of. 

The question asto whether an order i3 a consequ- 
ential or incidental order “depends upon the terms 


“ of the order under consideration in each particular 


in which it was made. 
compensa- 
tion under s. 250, Oriminal Procedure Code, is an 
order ‘consequential’ or ‘incidental’ to the order of 
discharge or acquittal. Ma Mya Kuin 9 Mavxe Po 
Htwa as Rang. 837 F.B. 
— —s 254 ~Penal Code (Act XLV of 1860 , ss. 
152, 160—Discharge of accused under s 152~— 
Jurisdiction of Magistrate to frame -charge under 
s 160. | 
Where a Magistrate discharges an accused of an 
offence under s 152, Penal Code, he has jurisdiction 
to frame a' charge Joran olfence under s 160, 
SAJAN V. EMPEROR : Sind 624 
ss. 258, 366, 367—Magistraie acquitting 
accused without delivering any judgment — Whether 
irregular—Irregularity, if cured—Miscarriage of 
Justice. 


caseand the circumstances 





Where a Magistrate by an informal order on the ` 
‘order sheet acquitted the accused without deliver- 


ing a judgment ab all; 

Heid, that the procedure in directing the accused 
to be acquitted without writing a judgment was 
irregular, but inasmuch as the irregularity con- 
sisted of what appeared to have been an informal 
order of acquittal before the judgment was written 
and pronounced, and as the Magistrate-when he 
did come to write and pronounte judgment was of 
the same opinion as he had been when po dirsoted 
the accused to be acquitted, and as he had given 
his reasons for that opinion based on the evidence 
in the case, there was no miscaryage of justice. 
DHONDHA Kanpoov SITARAM ° All 664 
s. 276 proviso \2)—Deficiency in jurors— 

Procedure provided for making up, defictency— 

Whether applies to special jurors. 

Where in a criminal trial by Special Jury Although 
18 Jurors had been summoned, only five of 
the were present : z | 
Held, that the second proviso tos. 276, Crimiaal 
Procedure Code, which provides for the making up 
of defigiency in Jurors from “among persons, other 
tlan -those summoned, present in court applies to 
spacial jusies as muchas to Common Juries and 
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ed the five Special Jtrors who were available and 
who were chosen by lot, and one Special Juré who 
happened tobe present, with three persons, who were 
Jurors awaiting inaocther court but presumably 
were not on the Special Jury list at all. MANIR SSEIKE 
v EMPEROR Cal. 889 
ss. 284, 537— Case triable with assessors— 
Trial substantially held with aid of assessors— 
Assessors nut chosen according to law-—Legality of 
trial—Defect, if cured by 3. 587 
Where acriminal case is triable with assessors, 
and the trial is substantially held withthe aid of ° 
assessors but those assessors are not chosen accofd- 
ing to law, the trial must’be held to be illegal and 
the defectis not cured by s, 5387, Criminal Procedure 
Code, SHEOPAL Y EMPEROR Oudh 803 
s. 289— Questioning of accused under s 289 
not to be lengthy cross-examinatron— Written 
statement of accused—Recording of—Saving of 
time in trials, ` ae 5 ; 
Section 289, Oriminal Procedure Code, has~to be 
read in conjunction with the provisions of s. 362 of 
the Code which makes it the duty of the court for 
the purpose of enabling the accused to explain any 
evidence against him, to question him generally on 
the case “before he is called for his defence". But 
the questioning of the accused referred to in the 
section isnot meantto bealengthy cross-examination 
as regards all evidence produced by. the prosecution. 
‘Ihe length ofthe trial can be shortened if the 
accused also were to exercise a proper discretion in 
producing defence witnesses. JHABWALA V JIMPRROR 
_ All, 481 
———-§, 297. See CRIMINAL TRIAL 209 
———S, 297—Charge to Jury—Defence Pleader 
not urging any particular defence— Whether 
exonerates Judge from not placing defence evidence 
before Jury 
The fact that the Pleader for the accused did ‘not 
urge any particular defence is no reason why the 
Judge should not place before the Jury any evidence 
whatever that might have been adduced in support 
of the defence. GOLAP ALI v. EMPEROR Cal. : 821 
S$ 297—Jury,—Verdict, when perverse. á 
It cannot be said that the Jury are acting 
perversely, because they are of opinion that the 
evidence of ce:rtaia witnesses. proves the guilt 
of certain of the accused but does not prove the 
guilt of their co-accused, although onthe face of it, 
it implicate the latter in an equal degree, EMPEROR 
V. MAKHAN LAL GARODIA Cal. 365 
s. 297— Rape, charge for—Accused mot 
e raising plea of consent—Direction that age or consent 
of giri meed not be considered whether constitutes 











(1933° , 


misdirection— Penal Code (Act XLV of 18601-8, 8662, 


In a charge for rape tried with the aid of theJury: 


the Judge should tell the Jury that the burden*Swas an 


on the prosecution to prove, in addition to the facium 
of sexual intercourse, that the girl was below 14 or 
else that the accused committed that act against ber 
will or without her consent It is a misdirection tos. 
state that the Jury need not consider whether the 
girl consented or not, merely because the accused 
had not raised the plea of consent. ABDUL KHALEQUE 
V. EMPEROR Cal 923 
-s8, 306, 307—Trial by Jury—Inconsistent 
and absurd verdict—Re-charging the Jury without 
referring to High Court—Legality of. 

Where in atrial by Jury, the verdict appears to 





consequently the Magistrate could hhavesupplement- , the Judge tobe absurd and in the circumstances 
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an inconsistent one, itis open to the Judge to re- 
charge tle Juryin order,that th8y may arrive at 
a proper verdict, and he need not ine such a case 
refer it for consideration to the High Court. 
. RAFAT SHEIKH v EMPEROR Cal. 861 
s 307—Churge for six offences—Jury 
giving verdict of ‘not guilty’ on all charges—Judge 
acquitting accused on five charges and referring 
case to High Court ons sixth charge-Illegulity of 

reference. 

Where an accused person was charged for six offences 
nd the Jury fuund him not guilty and the 
Judgg accepting the verdict of the Jury acquitted 
him of five of the charges but in respect of the sixth 
charge, considering the verdict to be perverse and 
against the weight of evidence, referred this part of 
the case tothe High Court under s 307, Criminal 
Procedure Code: 

Held, that the Judge acted illegally in -making this 
imperfect reference; and that if it ‘was his intention to 
refer the case of that accused to the High Court, he 
should not have recorded an order ofacquittal in res- 
pect of @ny of the charges against him If, on the other 
hand, he intended to accept the verdict of the Jury in 
respect of five of the charges, then he thereby pre- 
cluded himself from making areference to the High 
Oourt in respect of the sixth charge EMPEROR T. 
Bisunu CHANDRA Das Cal. 236 F B. 
——~— 5. 307—HKe erence to High Court —Conditions 

precedent—keference for acquittal on the ground 

that certain acquitted co-accused should have been 
convicled—Whether competent. 

A disagreement with the Jurors within the mean- 
ing ofs. 407, Criminal Procedure Code, is one of 
the conditions precedent toa reference A Judge 
is notjustified in making a reference where his 
quarrel with the Jury's verdict is not that the persons 
who were found guilty should in fact have been 
found not guilty, but that logically the persons who 
have been found not guilty should have been found 
guilty as well, Wherea Judge is in doubt whether 
to recommend the conviction of apersonor the 
acquittal of another,he cannot be said to have 
disagreed with the verdict of the Jurors within the 
meaning of 8. 307, ‘Criminal Procedure t'ode. 
EMPEROR v, MAKHAN LAL GARODIA Cal, 365 
5. 337 (2-A). Ses ORDINANCE, 1932, ss. 82 ?), 
37 (2), 52 656 
8. 342—Writien statement of accused. 

Where an accused puts in a written statement in 
the trial of a warrant case, he should be allowed to 
file it in court and thus much time can be saved if 
such a written statement were accepted instead of 











allowing.the accused to read it in extenso in court a 





and to-have it recorded ashe reads it, JHABWALA 
V EMPEROR All. 481 
nemani, 342 (4). Sze CRIMINAL PROOEDURE UODB, 

1897, s. 526 445 


s. 345-~Compromise. 

Where two out of thros aceused.in a case compro- 
mise it but the third chooses to stand the trial, there 
is nothing illegalin the Magistrate issuing process 
against the third. Makaan Lan Pau v. SAKHI 

Cal. 700 
afler hearing of 





s. 345 (5)—Compromise 
appeul—Validity. i 
A compromi» arrived at after the hearing of the 
appeal does not-come within s. 3:5. Criminal Proce- 
dure Ode EMPEROR v. J. M. CHATTERBJI All. 126 
38.349, 380, 562~Heference under g 


‘45-G. TUT : 
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562 (I) -Power of Magistrate to set aside conviction 
und acquit—Difference between ss, 349 and 880. . 
It is nut permissible fora Magistrate acting unde 
s 38), Criminal Procedure Code, to set aside the 
conviction of the accused and to acquit him, 
There is avery clear difference between ss. 349 
and 3:0. When a Magistrate of the Sscond or Third 
Class submits proceedings under s. 349 he does not 
convict but merely expressesthe opinion that an 
accused person is guilty. But when a case is sub- 
mitted under s 562 a conviction has first of all to 
be recorded and so when the proceedings reach the 
Magistvate for disposal under s 38), that Magistrate 
has to deal with a person who has been convicted. 
PUBLIC PROSECUTOR v. MALAIPATI Gurappa NAIDU 


Mad. 659 
SS, 366, 367, Ser ORIMINAL Procepue CODE, 
1898, s 258 664 


————8 367— Judgment, contents of. 3 
A judgment bas not to be a resume of the entire 
evidence or adiscussion of the relevancy of all the 
evidence A court is entitled to select such evidence 
asit considers important and sufficient to prove the 
point for consideration JHABWALA V. EMPEROR 
All, 481 
———§5 369, 561— Judgment of two Judges of 
High Court constituting Criminal Bench, effect of— 
Whether any Judge or Bench has power to override 
it—Jurisdiction of court and powers of High Court 
Judges —~Power of court to correct clerical errors— 


Inhzrent powers of court—Whether include power to - 


revive order made in Criminal Appellate Jurisdiction 

—Criminal trial. ; 

A judgment of two Judges of the High Court 
sitting asa Criminal Bench is a judgment of the 
High Court and no other Judgeor Bench of Judges 
of the High Court has power to override such 
judgment The judicial powers of the Chief Justice 
are not greater than or different from but exactly 
the same as those of any other Judge of the Court, 
1 Under s £69, Oriminal Procedure Oode, the court 
when it has signed its judgment has no power to 
alter or review it, except to correct a clerical error. 

Per Lort-Williams, J—Where it appears to the 
Bench wkich decided a criminal case that the 
ordersas drawn up are not in accordance with the 
judgment given, the Bench has power to correct the 
errors appearing iuthem, being mere errors of 
draftsmanship and, therefore, clerical errors within 
the meaning of ss. 369 and 56!, Oriminal Procedure 
Code, but when no injustice has been done to any 
cune and the errorsare only technical, they may 
stand uncorrected. 

Per MacNair, J.— Section “61-4, Oriminal Procedure 
Code, in no way addsto the powers of the High 
Court. It therely declaresthat such inherent powers 
as the court may possess “shall not be deemed to be 
limited or affected by anything contained in the 
Code. The inhefent pgwers of the court do notin- 
clude the power tə revive an order which has been 
made in the Criminal Appellate Jurisdiction. 

Every Divisitn Bench when constituted in a crim?- 
nal case is a court in itself and once its judgment 
has been signed “this court is functus officio and 
neither the court itself nor any Bench of it hasapy 
power toreview that decision or iuterfere with itin 
agy way.” No power of review resides in the court 
or in any Bench ofthe Court. DAHU Raut v. EMPEROR. 

f -7 Sy i `a- Cal-937 
m 8. 970 —Duty of Presidency Magistrate in 

ry . oe : 
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writing judgment—Diseussion of only defence 
- evidence and findings—1t proper judgment, 

“The argument thata Presidency Magistrate under 
"a 370, Criminal Procedure Codg, is absolved from 
the neceasity of writing a judgmentand he need not 
even make a brief statement of the reasons for his 
conviction where he inflicts 8 fine of less than 
Rs. 200, will be a good argument if the’ Magistrate 
writes no judgment at all. But when he writes a 
judgment he must record proper findings which go 
to constitute the offence. NISHIKANTA OHATTERJI v. 


BEHARI KAHAR Cal 660 
S$, 380. SEE CRIMINAL PROCEDURE Cons, 1998, 
- 8. 349 659 


- --§ 397, proviso. 2. SER ORIMINAL PROCEDURE 
. Cone, 1893, s. 109 1007 


< —88.403, 531—Acquittal by court without 
` territorial jurisdiction—Fresh complaint before 
` court having jurisdiction, if barred—S. 1631, 

: applicability of. 

Two persons were brought’ to trial patore the 
Sub-Divisional Magistrate of Vellore. It was con- 
tended that he had no territorial jurisdiction to try 
fhe case, but he decided he had and acquitted the 
accused. On revision the High Court held that the 
Magistrate had no jurisdiction, and dismissed the 
revision petition. Fresh complaints were filed on 
the same facts before tha Chief Presidency Magis- 
trate, Madras. The accused pleaded that fresh trial 
under s 403, Oriminal Procedure 


‘Held, that in view of the provisions of s. 531, 
Oriminal Procedure Uode, even the High Court 
could not have set aside the order of the Magistrate 
on the ground of mere want of territorial jurisdic- 
tion, and, therefore, the Presidency Magistrate could 
not ignorethe order of acquitial passed hy. the 
Sub-Divisional Magistrate and the complaints to 
the, Chief Presidency Magistrate were barred under 
s. 403, Criminal Procedure Code. V.K. Ratanaveru 
v. K: 8. lyser Mad. 878 F. B, 


samme’, 404—Leave to appeal to Privy Council 

from sentence of death—Application can be 
< entertained only by Chartered High Courts— Letters 
+ Patent (Calcutta, Madras and Bombay), cl. £1. 

The Code of ‘Criminal Procedure does not provide 
for an application for leave to appeal to the Privy 
Council from a sentence of death being entertained by 
any High Court but such an application can only 
be entertained by Chartered High Courta under 
cl. 41 of the Letters Patent. ZHAPRYA Konppa TELI 
v, EMPEROR Nag 246 
s. 417 —Appeal against acquittal—Kight to 
< be used spuringly. 





Oode : 





“The right of appeal against an acquittal vested in the ° 


Orown should be used sparingly and with "circumspec- 
tion, Anappeal against ah acquittal should not be 
filed ona technical ground. PusLio Prosecuror v., 
MAYANDI NADAR,’ Mad: 371 
s 417—Order of ‘acquittal passed by Special 
Magistrate under Bengal’ Act XII of 1982—A ppeal 





“by Local Government—Competency of. 


. No appeal lies by the Local Governmeat under 
8. 417, Criminal Procedure Code, against an order of 
acguittal passed bya Special Magistrate appointed 
under the provsions of Bengal Act XII of 1932, 
SUPBRINTENDENT & KEMEMBRAYCER OF LEGAL AFFAIRS,- 
BENGAL V LUOHMI NARAYAN SARMAN Qal. 773 (ay 
eta 421: —Diamissal of, ctae under—Reasons to 


_ INDIAN. CASES. 


“complaint by a Magistrate, it 
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be stated— Appellate Court Powers to be used with 

great care, 

itis necessary that a Magistrate dismissing a easa. 
summarily under s. 421, Criminal Procedure Code, 
should state his’ reasons for thus dismissing it, 

An Appellate Court should exercise its powers 
under s. 421 with great care. THAKURI v. EMPEROR 

Pat 652.. 
~S 423. Suz CRIMINAL PROCEDURE Cong, 1898, 

as. 145, 148 (3) . 837 
—— s. 42 3—Penal Code (Act XLV of 1860}, ss. . 

147,804—Charge under s Suk, read with s I= Sa 

Sessions Judge convicting only under s. 804° 

Finding as to guilt under s 147 also—Conyction ` 

under ss. 804 and 147 by High Court—lropriety of. 

Certain accused persons were charged’under ss 147 
and 304, Fenal Uode, and the ‘Sessions Judge 
convicted them under s. 301. Hut from the language 
used by the Sessions Judge it appeared clear that 
the accused were guilty of rioting and that the 
killing of the deceased and the injuring of certain 
other villagers were incidents of the riot and that the 
accused were jointly responsible because the offences 
were committed by certain members of th8 riotous 
assembly’ and were likely to have been committed i in 
the prosecution öf their common object : 

Held, that in appeal, under s. 423, Criminal 
Procedure Code, the High Court could convict the 
accused under s.147, in view ofthe finding of the 
Sessions Judge which was not an express acquittal 
under s. 147 but merely an omission to record a 
conviction under that section. RAGHUNATH v. EMPEROR 





. 849 

8.423 (1) (c) (d). Ser CRIMINAL PROCEDURE 

Cong, 1898, s. 107 306 
—-— s8. 435 Considered order on complaint=— 


Second application on same facts—Order for J urther 
inquiry, if can be made. 

When a considered order has been made, on 8 
is .not opèn ‘to the 
District ` Magistrate -to order a further i inquiry into 
the complaint. A second application . on the same 
facts.should not be entertained, CHUNNU Sonar vV. 
KRIPA Sankar MISHA Pat. 280 
S. 435 —liatlure to go in revision to lower 

Apellate. Court—Whether bars enter taining of 

application by High Court—-Practice. 

‘he practice of the Allahabad High Court is to 
refuse to entertain an application in revision 
when the applicant has not gone in revision ‘either 
to the Sessions Judge or tothe District Magistrate, 
An applicationin revision to the lower Court is 
an essential step inthe procedure- and - failure 
on the part of the applicant in this respect operates 
as a bar tothe application being entertained by 
the High Court. MonaumMap Hasum v NUTIFIED 
AREA, MOGHAL SARAI All. 726 
s. 435—U. P. Municipalities Act (11 of 

1916), s. 160— Disirict Magistrate entertaining and 

deciding appeel purporting to act under-s. 160— 
~ Decision, if revisable by High Couri— Remedy of 

- party. 

- Where a District Magistrate entertained and decided 
an appeal purporting to act not under the Criminal 
Procedure Code or as an inferior Criminal Court, but 
under powers which he thought he-possessed under 
8. 180, U. P. Municipalities Act: 

“ Held, that no application to the High Court . in 
revision was competent even if the Magistrate had no- 
jurisdiction t to entertain the appeal: 
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of the High Court there should not be a refusal 


. Held, also,;that if the applicant believed that the 
action’ of thf District Magistrate waa unjustified, and 
outside the scope of the authority vested in him 
under the U, P. Municipalities Act, his action. was 
binding on nobody and that he could ignore it or 
seek redress in any other manner, MUNICIPAL BOARD, 
Benargs v Ram Sanat GUPTA All 959 
= ——35. 435 (1), 438 District Magistrate cannot 
recommend revision of order of Sessions Judge passed 
on appeal 

¥is not open to a District Magistrate to report 
agaihst and recommend revision of an order passed on 
appeal bł a Sessions Judge. [MPEROR v BAIJNATH 
Prasan Pat 393 
———-88, 435, 439—Application by third party 

—Maintainability of—Counsel of such third party, 

if can be heard—Accused not availing himself of 

right of appeal—High Court, if can act upon 
information from third party—Matter not brought 
before District Magistrate or Sessions Judge— 

Interference by High Court, propriety of—Practice 

of Allahabad High Court—Accused not taking part 

in proceedings before trial Court—Whether prevents 
revision from his conviction being heard—Question 
of pure law, if can be taken for first time before 

Ugh Court. i 

An application filed by a third party who is a 
total stranger to the criminal proceedings and has 
no lucus standi to invoke the jurisdiction of the 
Court is merely a miscellaneous application filed 
for the sole purpose of bringing the facts to the 
knowledge of the Court, and in such proceeding, 
his Counsel should not expect to be heard. 

An application in revision would not be enter- 
tainable, if the accused has failed to avail himself 
of his right of appeal; but the Court can 
receive information or knowledge from a third 
party and act upon it of its own accord. 

Although the High Oourt has full jurisdiction to. 
entertain an application in revision even if the 
District Magistrate or the Sessions Judge has not 
been approached in the first instance, a practice 
has grown up in the Allahabad High Oourt under 
which the High Court does not ordinarily enter- 
tain an applivation in revision unless the District 
Magistrate or the Sessions Judge has been moved 
first. This rule of practice applies to applications 
filed by a third party also, Oonsequently neither 
an application in revision by an accused nor an 
application by a third party for the purpose of 
informing the High QOourt, should be entertained, 
unless there are spenial reasons why the applic- 
ant should not have gons to the District Magis- 
trate. or the Sessions Judge in the first instance; 
but if-a Judge on very special grounds decides 
to iutervene, he cannot be said to be acting 
illegally although it may be contrary to the prac- 
ti¢a. Once the application has been admitted and 


the record called for, such an objection should not . 


be entertained ` 

The mere fact that an accused in the Magistrate's 
Court- refused to take part in the proceedings 
befora him orv statad that he hal nothing to say 
in dəfencs should not prevent a revision from his 
conviction from being heard as there is an obliga- 
tioa on tha High Court to suparintend and saper- 
vise the Subordinate Criminal Courts and to see 
that ordera of coavitsion passed by such Oourts 
are not illegal and contrary to law and if the 


to interfere merely because the accused concerned 
is quite c-ntent with the order and does not wish 
to challenge it. 

Per Mukerji, J—Third party | applications in 
revision are quite legitimate things and they should 
be accepted as legitimate. 

A question of pure law which may be decided 
on the materials already on the record may be 
taken for the first time before the High Court 
although it has not been taken in any of the 
Courts below. No question of fairness to the trial 
Magistrate arises and the application should be heard, 

It is the duty of the High Court to see that 
criminal law is properly administered by itself and 
Courts subordinate to it and hence the High Court 
should send for the records from the record room of the _ 
Magistrate and take the trouble of satisfying 
itself as to the legality of the conviction when the 
convicted person has scrupulous objection to invoke 
the jurisdiction of the High Court. 

Refusal to take part in one’s own trial is not an 
offence, anda mon cannot be punished on that 
account, on the law as it stands at present. If 
a man before the Court has committed a criminal 
contempt of it, he may be punished for that, but 
his refusal to answer questions of the Court cannot 
justify his conviction or justify inactivity on the 
part of the High Court, where it is brought to 
its notice that the conviction is illegal SHAILABALA 
Devi v. EMPEROR All 977 F. B. 
88 435, 439- Application in revision not 

presented in lower Court— Interference by High 

Court, propriety of — Accused person refusing to plead 
. —Insufficiency of evidence to prove definite offence 

—Duty of court. 

Although it is the invariable practice of the 
Aliahabad High Court to refuse to entertain ap- 
plications in ravision when the revisional powers 
ofthe lower Courts have been invoked, but the 
High Court cannot ‘beheld to be bound to refuse _ 
an application in every case merely because it had 
not been presented in the lower Court of Appeal. 

The courts are bound to protect the liberty of the 
individual, but even when the individual does not 
claim that protection and is ready to forgo his 
liberty the courts have to consider that there are 
other questions than the wishes of the parties tothe 
proceedings by which they have to be guided. Even 
where an accused person refuses to plead and shows 
himself ready to be sentto jail,it is nevertheless 
the duty of thecourt to sift the evidence for the 
prosecution and refuseto convict the accused ifthat 
evidence is insufficient to prove a definite offence. 
R.N. Basov Emperor All. 736 
—— ss. 436, 437—Procegdings in trying 

Magistrate's Court— Whether can be quashed by 

Sessions dudge—Pengl Code (Act XLV of 18t0), 

ss 354, 366, 511. . . 

The allegations against the accused were that 
they followed a girl in a motor car while she was 





. on her way to her work and when they came up to . 


her two ofthe® jumped out ofthə car and while 
they seized her hands, the other. attempted to snatch 
her gold chain. On these allegations the 
Magistrate held thata case under s. 354, Penal 

Code, had been made out and he framed a charge-- 
under that section. On appeal the Sessions Judge, 

held that a case under s. 366-511 and not one under .. 
8 35t had been made out 


. 


‘trying 6 


t Accordingly he forwarded .., 
illegality of a conviction is brought to the notica | the proceedings to the Bistrict Magistrate askifig hig- ` 


ce 


- a i 
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.eto direct further inquiries by any other Magistrate - 
Held, that the procedure adopted by the Sessions 

Judge in withdrawing the cfse from the trying 

Magistrate's file and forwarding -itto the District 


Magistrate was tantamount to quashing the charge, 


and that the Sessions Judge had no power to do so 
under s. 436 ors 437, Criminal Procedure Code 
Held, also that a prima facie “case unders 3(6- 
511 had been made cut. SULTAN v Ma HLA KHIN- 
4 : - Rang. 720 
— S 438., See CRIMINAL PROCEDURE Cops, 








1898, s. 435 (1) 393 
s. 439. - : 
See CRIMINAL PROCEDURE Cope, 1898, s. 435 
i 736,977 
Sez Exprosives Act, 1884, s. 7, RR. 3, 33 621 





mani, 439-—Allegation of misappropriation 
against accused— Penal Code (Act XLV of 1860), s. 
406--Charge framed under—Case not completed—~ 
High Court, if justified in interfering in revision. 
Two persons, A and B were appointed executors 
under a will executed by the deceased testator whose 
widow C was one of the beneficiaries under the will. 
. Included in the property left by the deceased was a 
- gum of money in fixed deposit with a bank standing 
in the nameof the deceased and his widow O C 
withdrew the whole of the principal sum in fixed 
deposit and invested it in the firm of A and B, A 
' complaint was made on the ground that the widow 
had only a life interest in the property. It was 
claimed for the prosecution that the executors aided 


aud abetted by the widow had misappropriated the- 


fixed deposit'and the Magistrate was satisfied by the 
evidence brought for the prosecution that there was 
sufficient material for the framing ofa charge: 
Held, that as the mixture of the funds of another 
with one’s own funds may be in many cases natural 
. and proper, in other cases convenient but irregular 
and in some others, both irregular and criminal, and 
to decide in which of these categories the present case 
fell it was necessary to have the whole case 


before the court, thé High Court would not at this. 


stage of the case be justified in interfering with 
the proceedings and in quashing the charges drawn. 
RAGRUNATH Das v. EMPEROR 3 All. 400 
mamang, 439— Interference by High Court in 
pending proceedings, when proper—Tests~Charge 
not disclosing any offence—Quashing of conviction. 
The High Court will asa rule allow proceedings 
to goon and take their course in the lower Court 
and will not interfere with a pending proceeding 
even though irregularly conducted, unless there is 
an exceptional ground for interference A safe and 
practical test to determine if the High Conrt woukl 
- interfere is toeee whether a bare statement of the 
facts of thecase withottt any elaborate argument 
would sufice to persuade the High Court that the 
case was a fit oneforinterferemce. == ° 
Where a ‘person has. been charged with an offence 
but the charge doesnot disclose any offence, the 
only course in the circumstances is to setaside the 
charge and quash the proteedings. VARUMAL ! AHRU- 
MAL V. EMPEROR Sind 617 
8. 439—Revision—Pending case— Practice 
of Sind Judicial Comm‘ssioner'’s Court. 


It has beea thə invariable practice of the Siad- 


Judicial’ Commissioner's Uourt not to interfere*with 
the proceedings in the Courtofa Magistrate except 
where the complaint on the face of it does not dis- 
* close anyeoffence, JAAMANDAS TEAJVERDAS. V, KHEMOHAND 
(FGLUARAN Sind 186 
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+ P 
s. 439—Revision—Power of HigheCourt- 
The guestioh of punishmentis peculiarly a matter 
In revision the Crown has po right 
to seek toinfluence the court on this question 
unless invited by the court to do so. Damu Ratt 
v, EMPEROR 7 > Cal. 937° 


———'-8. 439- Revision.View of lower Courts not 





contrary tolaw or reason—High Court, if should 
go int» facts. i 
When the view taken in a case by the lower 


Courts is not so contrary tolaw or reason asta: 
require interference bythe High Court, itis un- 
‘necessary to go into the facts of the casein revision. 


Nag. 550 

8. 488—'Maintenance’', whether includes 

conjugal rights—Offer of separate room and main- 
tenance, effect of. : 

The word ‘maintenance’ in s. 488, Criminal Pre- 
cedure Code, does not include ordinary conjugal 
rights; it is confined to appropriate food@ clothing 
and lodging. 

An order for separate maintenance cannot be made 
in favour ofa wife where the husband has offered to 
give his wife maintenance in his house but he wants 
her to live in a separate room and not to associate 
with the other members of his family and she has 
refused the offer. ARUNACHALA ASARI V. ANANDAYAMMAL 

Mad. 378 a) 
———8 488—Offspring of Malabar marriage— 

Whether entitled to order for maintenance—~Malabar 

Law—Marriage, nature of. 

independently of any legislative enactment, the 
law of Malabar does not recognise marriage as a 
legal institution, the relation in truth being not 
marriage but a state of concubinage into which the 
woman enters of her own choice and which she.is 
at liberty to change when and as often as’ she 


. pleases, and the offepring of such a connection would 


be entitled to an order for maintenance against the 
father only if and when the mother's tavazhi or 
tarward: is.unable to maintain them. K, Ramanv, 
A PARVATHI . Mad. 970 (a) 
——_— s, 495 (4)—Excise Officers, whether Officers - 
of Police.. : 
Excise Officers are not impliedly as they are not 
expressly included in the expression ‘'Officer of Police” 
in s. 495 (4), Oriminal Procedure Code. EMPEROR v. 
GopaL SHINDE PATEL Bom. 138 
S. 496. Sze CRIMINAL Proorpure Cops, 
1898, es. 107, 117 344 


——s, 510—Opinion of Imperial Serologist— 
Weight to be attached, : 
The Imperial Serologist is a highly responsible 

officer anda duly qualified scientiss who would never 

venture to give any definite opinion on a ques- 
tion unless he had the fullest scientific data 
in support of his conclusion. His opiniva therefore, 
is entitled to great weight. GHIRRAO v EMPEROR 

Oudh 470 

——~——S 514—Bail bond—Forfeiture of, on 
default of appearance—Re-arresting of accused— 
Amount forfeited—eduction of, ee 
A person should not stand surety for an accused 

person unless he is in a position to produce the ` 

accused in court. , 
Where the surety executed a bail bond in the sum - 

of Rs 3,°00 and on default of appearance of- accused 

end the bond was forfeited tothe extent of Ra, ¥,000 ` 
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but the surety was unable to pay it and the accused 
Was re-arrested: . 

Held, that under the circumstancee it was proper 
that the amount tobe forfeited should be reduced to 
Rə 500, Jora SINGH v. Expzror Lah, 967 
~———8, 514—Criminal Court ordering accused to 
, furnish security for production of minor before it 

or before District Judge—Execution of bond— 

Legality of order—Junisdiction of District Judge 

to forfeit bond for not producing minor before him 

in other proceedings. 

e Where in a criminal case, the accused was ordered 
to" furnish security to the effect that he would pro- 
duce & minor, who was said tobe in his custody, 
before the court or the Court of the District Judge 
if and when required to do so, and subsequently 
after the discharge of the accused, on an application 
before the District Judge for custody of the minor 
by his father, the District Judge ordered the accused 
to produce the minor and on his denial of liability 
under the bond and statement that the minor was 
not in his custody, the District Judge forfeited the 
amount of the bond : 

Held, that the Criminal Court had ro jurisdiction 
to take any bond forthe production of the minor 
before the District Judge and that unders, 514, 
Oriminal Precedure Code, it was only the court 
which had taken the bond that could enforce it and 
hence the District Judge could not take any action 
on the bond. Kansai Ram v, EMPEROR Lah 270 
————S 522, cl 3—Time limit for acting under 

the section, if imposed by cl. 8—Order to restore 

property more than a month after disposal of 
appellate or revisional proceedings—Legality of 

—Discretion of court. 

Clause 3 of s. 522, Criminal Procedure Code, 
added in 1923, doesnot impose any time limit 
within which a Court of Appeal, confirmation, refer- 
ence or revision must act. Therefore, it is compe- 
tent to such a court to pass an order for restoring 
the property to the complainant even after the expiry 
of one month from the disposal of the appellate or 
revisional proceedings. In enacting the clause the 
Legislature has relied on the discretion of appellate 
and revisional courts not to exercise their powers 
under s. 522 incases where there has been undue or 
excessive delay in moving the court for its use. 
Fipa Hossain v Sarrarsz HUSSAIN Pat 327 
—-—s 526 — Application for transfer— 

Irregularities in trial calculated to prejudice accused 

—Finding that accused is in fact prejudiced— 

Whether necessary—Reasonable apprehension of 

bias —Circumstances. 

Where in an application for transfer in a criminal 
case it is clearto the High Court that there have 
been many irregularities in the trial, which are 
calculated to prejudice the accused, it is unnecessary 
_ that the High Court should find that the accused 
is in fact prejudiced. i 

Where itis found that when the application for 
transfer was made the Magistrate continued the 
hearing ofthe case and pending the hearing of the 
application, he cancelled the bail of the accused, 
involving them inan application to the Sessions 
Judge ina further application for bail which was 
granted and the granting ofwhich indicated that 
there was no good reason for the cancellation, the 
accused may be said to have a reasonable apprehen- 
sion of biason the partof the trying Magistrate. 
Durga Das v EMPEROR Lah 173 
wema 8. 526—Magisirate trying another cag 
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against the same accused — Whether suficient reason 
for transfer—S. 842 (4', if applies to applicativn for 
. transfer made without reason and found to be 
vexatious—Order under s. 526 \G) (a), propriety of, 
The fact that a Magistrate is trying or has tried 
one case against an accused person is no reason why 


-he should not try any subsequent case against the 


same person, especially when no allegetion of pre- 
judice or unfair treatment has been made against 
the Magistrate. 

Every person, whether accused or not, exe 
cept the Advocate General, who makes am applicae 
tion under the section must support his application 
by an affidavit. Section 344 (4), Oriminal Procedure 
Code, applies only to the conduct of trials and to the 
examination of the accused atthe trial and does not 
apply to any proceeding outside the trial, such as an 
application to the High Court for transfer, 

Where an application for transfer has been made 
without any justification and is found to be vexatious 
and made with the view of causing delay or other- 
wise bindering the course of justice, it is proper that 
an orderunder s. 526 (6) (a) is passed SADASHEO 
SURYABHANJI KUNBI v. EMPEROR Nag 445 
—— s. 526—Necessity for amending the section. 

Necessity foramending s 526, Criminal Procedure 
Code, pointed out, BHUPENDRA Nata SINHA v. 
QGIRDHARILAL N AGAR Cal 416 (b) 
-—-— sS. 526—Transfer of case—Principles— 

Reasonable apprehension of accused, 

Tn deciding if an application for transfer of a case 
is to be granted, what is to be considered is whether 
the accused has ground for reasonable apprehension 
that he may not have an impartial trial. Tora SAHU v. 
EMPEROR i Pat. 521 
—~——~—s 526—Transfer of case—Trial not yet 

commenced—Apprehension honestly entertained by 

accused— Transfer, if can be granted. 

Where the petitioner honestly entertains an ap- 
prehension that he will not have a fair and impartial 
trial beforea Magistrate and no administrative in- 
convenience will be caused by the trial of the case 
which has not yet commenced, an application for 
transfer must be granted. But the petitioner must 
not be permitted to choose bis own court. ABDUL 
HAKIM V. EMPEROR Pat. 524 (b) 
—— s. 526 — Transfer of cease grounds— 

Prejugding the case. 

Where the Magistrate has prejudged the case a 
sufficient ground for transfer is made out. U Ganpama 
v. EMPEROR Rang 344 
——— 8 529—Power to take cognizance and power 

to dismiss complaint— Whether go together, 

Power to take cognizance and power to dismiss a 
complaint gofogether The District Magistrate is 
precluded from setting aside proceedings before a 


‘Magistrate merely on the ground of his not being 


empowered to takgcognizance, to transfer a case or 

to take it on his own fil® and to dispose of ithim- 

self. Caunnu Sonar v. Kripa SANKAR Misra Pat 280 
——s 531. „SEE CRIMINAL fProcepurr Copz,* 
1898, s. 403 ' 878 

s 537. 

Ske CRIMINAL PROCEDURE Cong, 1898, s. 145 (1) 





See CRIMINAL Precepure CODE, 18:8, ss 220, 202 
e 700 
803 
874 (b) * 


. . 
can be cured by s. 33 


See CRIMINAL Procepurg Cong, 1898, s. 284 
See PENAL Copz, 18611, 8, 398 

——— 8, §37—Scope of. 
«Whether an irregularity 


A 
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Oriminal Procedure Code, depends on whether the 
e court can hold that there had or had not been 

& failure of justice owing, to the irregularity. 





DHONDHA KANDOO v SITARAM All 664 
- $ 561. Sze CriminaL Proceptre (ore, 
1893, s. 269 937 

——— 8. 562. Sse URIMINAL Proozpure Conde, 
1898,8 349 659 


Criminal trial—Charges for stealing and false 
aecounting—Judge not giving direction to Jury as 
to onus of proof, whether vitiates trial—Judge 
taking only general verdict of Jury and not verdict 
on separate counts of charges —Effect of—Alteration 
and recording of sentence in absence of accused— 
Trial, if vitiated—Disregard of the form of legal 
justice. G 
The accused who wasan officer in the Adminis- 

trative Service of Nigeria was charged with theft 

of a sum of money in silver and with four other 
offences of stealing by cheques certain sums of 
money and also of false accounting in respect of 
these cheques under s 439 of the Criminal Code of that 
Nigeria. As regards the cheques the defence was 
in the stress of work the accused had neglected to 
fill up the counterfoils at the time and had carelessly 
filled them upfrom memory. In his summing up 
to the Jury the trial Judge grouped the charges 
under three groups and took a general verdict of the 

Jury on the charges and not on separate counts under 

each charge It also appeared that throughout the 

Judge's charge he did not give the Jury any direction 

at allas tothe onus of proof, orthat tbe acrused 

was entitled tothe benefit of a reasonable doubt : 
Held, ii) that the direction to the Jury was not 
proper and the true direction would be that the onus 
was always onthe Crown butthat if the Jury be- 
lieved that the accused had the money, and were not 
satisfied that his reason for not accounting for it was 
true, there wasevidence upon which they might if 
they chose find him guilty of stealing; that a 
criminal charge has got to be established by the 
prosecution beyond reasonable doubt and it is essen- 
. tial that the tribunal of fact should understand this 
principle. Unless the Judge makes sure that the Jury 
, appreciate their duty in this respect, his omission is as 
grave an error asactive misdirection on the elements 
of the offence. In such a case unléss it can be 
predicated that properly directed the Jury must have 
returned the same verdict, a substantial miscarriage 
.of justice will be established and that though 
in the circumstances of the case there was evidence 
, against the accused, a close scrutiny of the evidence 
failed to satisfy that upon a proper direction the Jury 
might not reasonably have come to the couclusiqn 
that the guilt ofthe accused was not established 

beyond a reasonable dgubt; ý 
(44) that in the circumstances the a:cused's defence 

of carelessness was worthy of close conaideraiion, 

“and it was eSpecially impertant that the Jury sheuld 
have been adequately directed as to the meaning of 


e ‘knowingly furnishicg a false statement or return 


5» 


of money” which was the offence charged; 
(iti) thata sentence passed for félony in. the 
absence of the accused was totally invalid: Itis an 
e essential principle of criminal law that the trial 
of an indictable offence has to beconducted in the 
presence of the accused» and for this purposetrial 
means the whole of the _ proceedings, inclading 
séntence and to alter and fecord a sentence in the 
absence of the accused isa disregard of the form of 
° Jagal justice by which sabstamtial and grave in- 
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justice isdone, and the conviction and sertence 
following on such’ proceedings should be set aside. 
Basin RANGEReLAWRENGE v. THR KING P.C 209 
Evidence—Duty of public prosecutor ta render 
all evidence—Examination of prosecution witness in 
jail—Propriety of —Absence of direct evidence as to 
commission of crime— Evidence of motive, if should 
be considered. 

In acriminal trialit is the bounden duty of ‘the 
public prosecutor to tenderin evidenre not only the 
medicalevidence and the post mortem report of the 
Civil Surgeon who performed the post mortem &&- 
amination on the body of the deceased, but also the 
repurts of the Chemical Examiner and of the Imperial 
Serologist. His duty as a public prosecutor is nas 
merely to secure the corviction of the accused et all 
costs but to place before the court whatever evidenca 
isin the possession of the prosecution, whether it be 
in favour of or against the accused and to leave tho 
court to decide upon all such evidence, whether the 
accused had or had not committed the offence with 
which he stood charged, 

A Magistrate should not treat a prosecutftn witness 
as an accused person and to record her evidence in 
jail instead of examining her in open court or at his 
own house if he found that more convenient. 
GHIRRAO V. EMPEROR Oudh 470 

Evidence of commission of offence at 
particular place and at particular time—Alibi, 
plea of- Whether can be accepted. 

Where there is satisfactory evidence thata man 
committed a crime at a certain place and at a certain 
time, a court will never find any diffculty in reject- 
ing an alibi he may seek to establish, even if that 





alibi be supported by what on the surface would 
appear tobe satisfactory evidence. SURAT RAKHSH 
BINGH V. EMPEROR Cudh 817 

— Question of fact—Police Officer's opinion 


not to be accepted as final—Duty of Magistrates— 

Abdication of functions in favour of Police Officers 

—Propriety. 

It isnot desirable that in all cases the opinion of 
a Police Officer should be accepted as the last word 
on questions of fact. The decision of such questions 
has been entrusted by law tc the Magistracy and 
the Magistrates should not abdicate their functions 
in this respect entirely in favour of the Police. 
When a Magistrate does su, the Sessions Judge 
should consider the question es to the dusirability 


of the procedure adopted by the Magistrate GopaL 
SINGH v, KAGHUNATH SINGH Pat 1031 
Statement of accused—Value ‘of— Maxim 


‘faleusin uno falsus in omnihus— Scope o7— Too 
rigid adherence to mazxim— Effect of— Burden of 
proof in criminal cases— Weakness of dejence— 
Whether ground forconvictiny accused 

Without the statement of sn accused whether 
made orally or in writing may be taken into consicera- 
tion by the court, but it is not to have the foree of 
sworn testimony of a witness to whom an oath bag 
been administered and a conviction based solely upon 
it would be bad in law. 

Although thetoo rigid adherence to the maxim 
‘falsus in uno fulsus in omnibus,’ would render ths con- 
viction of the accused in a large majority of criminel 
trials in India, almost next to impossible; yet, whera 
the story of the prosecution and the evidence in 
support of it are so garbled and distorted, and whera 
the true facts of the case are so overlain with a mass 
of lies that it is practically impossible to disentangle 
them from the falsehoods in which they lie embedded , 


ki 
r 


2 
A” e 


“Vol. 145] vy 


Criminal trial—coneld. 
no conviefion can be legally based upen such tainted 
evidence, t 

In criminal trials the burden of proof is always on 
the prosecution and the weakness of the defence and 
the inability of theaccused to prove their innocence 
are no grounds for convicting them if the prosecution 
evidence is notstrong enough and sufficient to justify 
their conviction. Har Dayan SINGH v. EMPEROR 
Oudh 359 
o— Stay of criminal proceedings—Pendency of 

“civil suit between parties — Delay in “filing 
criminal complaint—Intention to prejudice civil 
litigation. 

The discretion to be exercised by the High Court 
in ordering stay of criminal proceedings cannot be 
crystallized into a hard and fast rule, and must 
largely depend on the circumstances of each case. 
One point of importance is whether the criminal 
complaint has been filed before or after the civil suit. 
If it is filed afterwards an intention to prejudice the 
civil litigation may often be suspected, especially 
when there has been a long delay. An intention 
to prejudice the civillitigation can hardly be any- 
thing but a matterof inference. Inre RAM CHANDRA 
BABAJI GUJJAR Bom. 161 
Theory of punishment—Sentence in conspiracy 

cases—Consideration of accused having spent a 

long timein jail during trial—Political offences— 

Nature of sentence to be passed. 

The theory of punishment is based upon: (a) the 
protection of the public ; (6) the prevention of crime ; 
and (c) the reformation of the offender. 

When a seditious appeal is made to illiterate and 
ignorant workers and peasants, organised propaganda 
aod work carried on among them, particularly during 
strikes and when inflammatory speeches are made, 
such conduct should not be looked upon merely with 
contempt on the ground of its futility, but the 
court should take a serious view of the offence of 
conspiracy committed by theaccuséd, But in passing 
sentence, the court should consider the period which 
the accused have already spent in Jail in the course 
of the proceedings and in thecase of a lengthy trial 
the sentences passedon the accused should be 
reduced on that account. 

To the case of political offences, arising out of the 
beliefs of the accused, severe sentences defeat their 
object. In practice such sentences confirm the 
offenders in their beliefs and create other offenders, 
thus increasing the evil andthe danger to the public. 
JHABWALA V; EMPEROR All 481 

Trial by Jury—Conviction of some accused 

` —Subsequent conviction of foreman of jury for 
having taken bribe in- the trial—Verdict and con 
viction, if canbe sustained, ae ie 

Where in atrial by jury some of the’ accused 
were acquitted and some convicted, and it appeared 
that the foreman of the jury was subsequently 
convicted of having taken a bribe in connection 
with this trial: 

Held, that the verdict of ths jury could not be 
sustained and that the conviction should be set 
aside. Harez MOLLA Vv. EMPEROR Cal 816 
Custom —Evidence— Wajib-ul-arz—Value of. 

There is no classof evidence which is more likely 
to vary-in value according to circumstances than that 

-of the Wajib-ul-arz, Where from internal svidence 
it seems probable that the entries recorded connote 
the views of individuals as to the practice that they 
“would wish to sep prevajling rather than the 
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Custom—coneld. 


ascertained fact of m well’ established custom, it dg 
proper to attach weight to the faet that no evidence 
at all was forthcoming of any instance in which the 
alleged custom had been observed. JAGDAMBA BUX 
SINGH v bUDRI PRATAB SINGH Oudh 353 
Custom (Punjab) —Alienation— Ancestral property 

—Sale in execution for satisfaction of decree—When 

constitutes valid necessity. - . Deans 

A sale of ancestral property in execution for satis- 
faction of a decree constitutes a valid necessity when 
there is no proof that the decree is collusive or 
thatthe debts which resulted in it were immoral or 
illegal. Buacu v. Barna SINGH Lah. 169 
——_——~Aroras of Amritsar City—-Whether governed 

by the Hindu Law of adoption— Adoption, essentials 


of. 

Aroras of Amritsar City are governed by Hindu 
Law and there is no custom modifying the Hindu 
‘Law of adoption as applied to them. Therefore, in 
order toestablish an adoption, it is absolutely essen- 
tial that the physical acts of giving and taking should 
be established. ALLAH BAKHSH V. AMAR NATH K 

Lah.184 

Awans of Shahpur District-—-Powers . of 
alienation of ancestral , property—- Declaratory 
decree in favour of reversioners in respect of sale 
by proprietor—Cancellation of sale by mutual consent 

—Declaratory decree, if rendered useless— Practice. 

Among the Awans of the Shahpur District, there 
is an unrestricted power of alienation of ancestral 
- property. 

Where after a suit by the reversionera in respect 
of a sale by a proprietor in favourof his son-in- 
law was decreed, the land was allowedtobe mutated 
back in favour of the vendor, the sale being cancelled 
by mutual consent: ‘ 

Held, that the decresin favour of the reversion- 
ers became useless and that it was open to the 
parties by mutual agreement to cancel the sale, 
MUHAMMAD RarFig v, Faiz AHMAD Lah. 426 ia) 
-————Barbers of Gurdaspur—Whether governed by 

custom or Muhammadan Law, 

Barbers of Gurdaspur town are not governed by 
ustom but by Muhammadan ‘Law. Feroza DIN v. 
Kuate Din Lah, 204 
———Suit for declaration—Claim of right to 

possession along with mother’s sister—Proof as to 

rightto be adduced 4 

The plaintifis to a suit for declaration claimed 
that they were entiled to two-thirds of an occupancy 
tenancy along with their deceased mother's sister 
eclaiming as representing their.mother: ; 

Held, that the parties being governed by custom, 
it was the dutyof the plaintiffs to establish that 
they were entitled to succeed along with their 
decease mother'sgisterand inthe absence of any 
evidence to prove it, plaifitiffs should fail. PALA SINGH 
v. BAL KATR i Lah 830 

Widow =~ Re-marriage -Forfeiture of life 
interest—Jats, exceptioy to rule—Death of proprietor 
leaving twb widows—Re-marriage of one—For/feiture 

—Retention of her name in Revenue Records— 

Adverse possession—Rights of reversioner, if affected. 

In the absence of custom the re-marriage of a 
widow causes 8 forfeiture of her life interest in her 
“first husband’s estate which then reverts to „the 
nearest heir of her husband.. An exception to this ° 
rule is now well recognized among Sikh Jats. of 
the Punjab where the Widow | marries her frat 
“husband's brother. ` | A 
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Custom (PunJabj—zoneld, 


JA co-widow on re-marriage forfeits her right to 
tike the other co-widow'’s righ® by survivorship and 
on the death of the latter it reverts to the rever- 
sioner. 

Where a person dies leaving two widows and 
one of them re-marries, the estate ofthe deceased 
passes tothe other widow. The mere fact that the 
ye-married widow's name is retained inthe Revenue 
Records, is not sufficient to place her in adverse 
possession of her share qua the co-widow, and the 
rights of the reversioner will not be affected due to 
her intervening between the estate andthe rever- 

- sioner. CBUNI Lat, OrvictaL RECEIVER, AMRITSAR V. 
Arran KAUR Lah 256 
Customary Law (Punjab)—Mohyal Brahmins, 
© whether members of an agricultural tribe—Unlimited 


usufructuary mortgage to non-Mohyal Brahmin—- 


Validity of—Punjab Alienation of Land Act (XIII 
of 1900:, 8 6. 
Mohyal Brahmins in the Punjab are members of 
“an agricultural tribe though they were converted to 
Islam before the Punjab Alienation of Land Act 
came intoforce Consequently an unlimited usufruc- 
tuary mortgage in favour of a person not belonging to 
the same group is barred by the provisions of the Act. 
' GHULAM AHMAD V. Gautam FARID Lah 733 
Suceession—Arains of villages near Lahore 
— Daughters exclude collaterals. 
' Amongst the Arains in the village of Karol 
daughters of asonless proprietor exclude agnates. 
GHULAM MOHAMMADU ZAINAB BIBI Loh 231 


Customary right—Village pathway—Right, how 
established— Local custom. 

A customary right in respect ofa village pathway 
must be established by proving a local custom by 
which the residents or any section of them ofa 
particular district, city, village, or place are entitled 
to use the land not belonging to or occupied by 
them, and to do acts in respect thereof which if 
there was no such custom would be acts of trespass. 
Such custom must be proved by reliable evidence of 
such repeated acts openly done which have been 
assented and submitted to as leads to the conclusion 
that originally by agreement or otherwise the usage 
had become the customary law of the locality. 

The rule as tothe period of twenty years has 
very little to dowith the right Wariz», MUHAMMAD 


NAMNOO Cal 522 
Dangerous Drugs Act (il of 1930), s 10 (b). Sre 
Optom ACT, 1578, ss 3,5, 9 825 
. Decree — Execution. Sez HINDU Law 694 
Deed-— Construction, See Mapras STATES LAND ACP, 
-1908, s 3 (2) e 588 (b) 





Construction—Infe estate and heritable estate 
distinguished—Santati of Hindu Sudra, whether 
: includes illegitimate children— Hindu Law. 

The materihi portion of a Geed of settlement execut- 
‘ed bya Hindu in favour of his son ran as follows: 
‘As you are helpless and because of affection as you 

are my son, I have made gettlement (gift) to you of 
the undermentioned properties. You are to enjoy 
its income during your life time and after your time 
your male Santatt or adopted Santati will take 
(it). Even if there may be no male Santati but 
only female Santati Such female Santati “will 

take (it). During your lifetime you have no right 
os Aba to sell or to mortgage the above proper- 
eties: o 

Held, that on the language of the deed the 


Deed*concld. 


son took a heritable estate and not meraly a life 
estate, R 

Cases on construction nf deeds and willsare not 
of much use as authority in other cases because the - 
language used in deeds and wills differs so much 
from each other. ' 

Quære :—Whether whena Sudra Hindu execntes 
a deed ora will using the ‘word ‘'Santati', he must 
be understood as including the illegitimate :s well as 
legitimate offspring or heirs Sonramanta CHETTI v. 
MAHALAKSHMI AMMAL Mad 3 
Construction —Mortgage— Incomplete descrip- 

tion added to already suficient description—Falea 

demonstratio, applicability of. 

Where in a mortgage deed. anincomplete dercrin- 
tion of property has been added to an already suffi- 
cient description, the added descriptionmay be 
disregarded under the maxim of falsa demonstratio. 

Certain zemindari lands and rights known as the 
Chakrabarti estate comprising of ‘certain specified 
items were mortgaged. In a further deserjpticn of 
the estate in the mortgage deed, certain items were 
omitted although the property was entered as 
‘Ohakrabarti estate’: 

Held. that the mortgagor's rights were sofficiently 
described by the name ‘Chakrabarti estate’ and includ- 
ed the properties omitted which also were, therefore, 
subject tothe mortgage. JALPAIGURI BARKING & 
TRADING Corporation, Ltp v. SAMARESH CH KRARARTI. 

Cal 666 
Construction—Terms of contract set out in 
mortgage deed— Subsequent conduct of parties—- 

Whether to be looked into for interpreting deed. 

Where a registerea document like a mortgage 
sets out the terms of the contract, namely the 
interest, it is not proper to lnak at the subgequ- 
ent parol conduct of the parties for the purpore of 
interpreting the document. NARASIMHAM v. VENKATA 
SUBBAYYA Mad 762 
Execution of deed—What  constitutes— 

Mortgagor alleging they never allowed the bond to 

come into plaintiff's possession— Onus of proof. 

Execution of a deed does not mean mere signing 
but it means all acts necessary ta make the parties 
to the contract bound thereby Jf a man merely 
signs a contract and puts it in his pocket and does 
not allow it to depart from him as his act, ithat-is 
not execution. 

Where in a mortgage suit, themortgagors pleaded 
that though they signed the mortgage bond, they 
never allowed the mortgage bend to come intcthe 
posression of the plaintiff : 

Held, that an obligation lay upon the plaintiff to 
prove the execution formally. SUNDAR CBAUŅHARI v., 
Lary: CHAUDHRI Pat 698 
Material alteration—Effect—Change of date 
whether material atteration, 4 

A material alteration ina document by a party 
to itafter its execution without the consent of the 
other party renders it void provided, of course, that 
the altered instrument is the foundation of the 
plaintiff's claim and the source of the defendants’ 
obligation or liability. 

-A change of the date of a document ja a material 
alteration avoiding the document. GomTr MEGHRAJ 
BINGH All 147 
Dekkhan Agriculturists’ Rellef Act XVII of 

1879: s 2— Agriculturist — Definition of— 

Ordinarily’ ins 2 (1), meaning and significance of 
*—Onus of proof—Nature, quality and extent of 
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, work required tobe done by eagriculturist—Rules 
regulating—‘Personally engages, in agricultural 
latour’, interpretation of : : 

It is generally left to the Commissioner of the 
High Court for taking Accounts to determine whether 
a person's income is derived principally from agri- 
cultural sources, and that is generally done- by as- 
certaining whether bis income from agricultural 
sources exceeds his income from non-agricultural 
sources for a period of three years before the date of 

„the suit. 
ther the person who claims to be an agriculturist 
under the second branch of the definition is a person 
who ordinarily engages personally in agricultural 
labour within the limits of the district to which the 
Dekkhan Agriculturist’s Relief Act applies, 

The word “orairarily" which occurs in s 2 (1), 
TDekkhan Agriculturists’ Relief Act, shows that, 
it is only a bona fide agriculturist who 
comes within the definition, the word “ordinarily” 
there means ‘regularly’ and habitually and not 

‘ capudtly, whether it be fora longer ora smaller por- 
tion of the day. The word does not mean ‘solely’. 

The definition does not cover the case of a person 

who leaves his usual avocation and only témporarily 

-engages personally in agricultural labour. At the 
same time any person who satisfies the condition 
imposed by the latter portion of the definition is an 
agriculturist irrespective of the proportion which his 
strictly agricultural income may bear to any other 
income accruing to him, whatever that proportion 

may be i 
In such cases, the burden of proof is on the person 

who sets himself as an agriculturist 

It is difficult for the court to lay down rules for 


determining theexact nature and quantity or extent ` 


- ofthe work required to be done by an agriculturist 
-to bring himself within the second branch of the 
definition. - 

It is not necessary for the agriculturist to engage 
personallyin agricultural labour throughout the day. 
it is enough if he is engaged fora larger or a smaller 
portion of the day. ltmust be an appreciable 
amount of .work which he engages in, and not 
merely some casual or desultory work in the fields. 
Secondly. the agriculturist cannot be said to engage 
personally in agricultural labour if he gets the 
work done only tnrough labourers, but he can still 
bs said to bs engaged personally, if he himself works 

- side by side with the labourers employed by him. 
He need not cultivate the lands all by himself. 
‘ Thirdly, even if the priacipal income of the agricul- 
turist is from non-agricultural sources, as for instance 
froma shop orfrom money lenging, he would stil 
be an agriculturist, if he does an appreciable amount 
of agricultural work for a portion of a day. If he 
does engage himself in that manner, his attending 
to some other work during another portion of the day 
` suchas, writing books of account, or carrying on 
corresponde:ce, cannot necessarily deprive him of 
the status of an agriculturist under the second part 
“ of the definition. i : i 

Again, wh:re a person whoclaimsto he an agri- 
culturist has or has not any bullocks or agriculiural 
implements of hisown is a matter to be considered. 
But the mere wantof possession of these is not con- 
clusive against him. Again, itis not necessary that 
the agriculturist should be engaged in agricultural 
labour personally throughout the year, as there are 
months when no’ agricultural work is done at all, 
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But it isfor the court to determine whe- © 
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It is not necessary that during the agricultural season 
the agriculturist should work from day to day. Hig 
omission to work ofa day or some days here fnd 
there will not matter, provided he has engaged per- 
sonally in agricultural labour for the substantial por- 
tion of the agricultural season RAMCHANDRA ATMARAM 
KHANOLKAR v, TUKARAM Nana NiKTE Bom. 563 
ss 12,13, 71-A~Interest - Court, if can 

award higher rate than contract rate to creditor, 
Sections 12 and 13, Dekkhan Agriculturists’ Relief 
Act, read with 8 71-A, thereof contemplate that in 
cases where the court finds that the interest charged ia 
unreasonable or extortionate or oppressive, it should 
substitute a reasonable rate'of interest, thatis the 
rate which is generally known as the mercantile 
rate of interest, The court! cannot 





É : award to the 
creditor anything more than he bargains for, 
SHRIDHAR VAMAN JOSHI v RAMOHANDRA NARAYAN 
g 1 

Bom. 581 





- S 22—"Mortgage,” meaning of—Charge on 
immovable property of 'agriculturist ‘created by 
compromise—Decree : in terms of compromise— 

Charge, if ean be enforced.) 

e wor ‘mortgage’; in s 22 D 
Agricultarists’ Relief ee is not’ rei oo 
the stric: sense ofa mortgage within the meaning 
of the Transfer of Property Act but is used to 
describe not only what would technically be a mort- 
gage, but also a charge for the repayment of a 
debt on the property of į the debtor. ' 

Where the charge over ' immovable property of 
an agriculturist is created under an unregistered 
compromise deed buta decree is passed in accord- 
ance with the compromise, the charge can be en- 
forced under s,2/, Dekknan Agriculrurtets’ Relief 
‘Act MANEOKOHAND RAMOHAND V GANESHLAL -GovErR- 
DHAN Bom 
Divorce Act ‘IV of 1869), $ 10—Wife's pct e 

for dissolution of marriage—Proof of husband having 

communicated venereal disease to wife— Wife, whee 

ther entitled to decree nisi. j 

Where ina wife's petition for dissolutiod of mar- 
riage, it was proved that the husband had communi- 
cated venereal disease to her ; 

Held, that this was in law sufficient evidence of 
adultery and also amounted to legal cruelty and 
that the wife was, therefore, entitled to adecree 
nist. Epna May OLIVIA HARDLESS v, HAROLD RICHARD 
HARDLESS | All 845 


s. 16—Application for dissolution of marriage ~ 


on ground of adultery of wife—Statement as to 
absence of collusion or connivance—A pplication by 
intervener alleging collusion — Nottie —~ Parties 
deliberately evading service—Decree nisi, setting 
aside of Complaint for prosecution of husband 
On an application by “the husband a decree nisi 
for the dissolution of his marriage with his wife was 
passed on the @roundg of his wife's adultery. Jt was 
averred that there was no collusion or connivance 
But before the decree was made absolute an applica- 
tion by an imtervener was| made under s8 16, Divorce 
Act, alleging that the application for divorce was 
presented in consultation’ and with the active hel 
of the wife and the adulteror. ‘Ihe jntervener, al 
produced certain documents and the application was 


e Supporsed by an affidavit. Notices were issued to 


the parties and also warrants for the arrest. of the 
husband, but the parties deliberately evaded *servjcet 

Held, that the only course left to the court,* under 
the circumstanges, was to dismiss thee applichtion 


kyi 
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for the dissolution of the marriage and to set aside 
theedecree nisi, Mrs, A. F. DeSouza oF Musszorie v. 
ELINO Frank Lah. 253 
———-s8 16,17—Adultery and cruelty of husband 

—Desertion —Wite's adultery after leaving husband's 

house—Wife's petition for divorce—Decree nisi, 

whether can be made absolute. : 

Where on account of the adultery, cruelty 
and desertion on the part of the husband, the wife was 
compelled to leave his house and subsequently she 
committed adultery with a person whom she wanted 
to marry and fileda petition for divorce, on which 
the Judge, viewing ths case leniently, granted a 
decree nisi despite her having been guilty of adultery: 

Held, that in the circumstances of the case, the 
Judge had exercised his discretion properly and 
judicially and that the decree nisi should be made 
absolute. Guapys  Boukeg v RIOHARD EDMUND 
ROUKER Sind 829F B, 
Divorce (Indian and Colonial) Jurisdiction Act, 

1926 (16 &17 Geo V C.,40), S. 1—Petition for 

dissolution of marriage—Adultery — Absence of 

collusion or connivance —Decree. 

Where proceedings for dissolution of marriage on 
the ground of adultery of the wife are instituted 
promptly on the discovery of the adultery, and there 
is no collusion or connivance between the parties, 
it is proper thata decree for dissolution of the mar- 
riage should be made. F, H. Frusner v. Mes, Jessie 
Frusier Lah 974 (b) 
Easements Act (V of 1882), ss. 28, 29, 

Damages-—Principles of  recovering— Substantial 

interference with physical comfort to be proved— 

Change in nature of roof of house— Alteration in 
~ mode of discharge of water from eaves—Original 

easement, if destroyed. 

In an easement case damages may only be recover- 
ed if there has been substantial interference as des- 
cribed in expln. 2 to s. 33, Easements Act, 
and aninjunction can only be granted when com- 
pensation might be allowed under s 33 (2), that is, 
both in the case of an action for damages or 
for an injunction simpliciter, it is necessary for the 
plaintiff to show conclusively that there has been 
substantial interference with physical comfort, etc, 

Where a person altered the gabled roof of his 
house to a pucca flat roof and while formerly there 
was an established easement right to sprinkle water 
on the whole length of the eaves, after the altera- 
tion the water ofthe whole roof was discharged 
through one hole on to the defendant's land : 

Held, that the alteration completely destroyed the 
Griginal easement and that it could not be said that 
there was any prescriptive right for the new condi- 
tion of affairs and the burden had not been increased 
substantially. Panna v. RAM BARAN All 530 
——-ss, 60, 64—Work of Permagent character — 

Whether can be revoked by gantor on payment of 

compensation—Second appeal—When record can be 

ewamined. Ps 

Section 64, Easements Act, goes not apply to a 
case where the work executed is of a permanent 
character. 

Where the licensee acting upon the license has 
executed a work of a permanent character and in- 
curred expenses in the execution, the ° 


license can- 
not be,revoked by the grantor pn payment of com- 
pensation. , 

win, the absence of a clear finding to the contrary, 
a Judge in second appeal is*entitled to examine 
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s 
the record and the circumstances of the case fnd come 
to the conclusion that the work executed is of a per- 
manent character. He is not bound to send an issue 
tothe lower Appellate Court on this point, Manzoor 
AHMAD v, MOHAMMAD ABDUL JAMIL All. 948 
Electricity Act (IX of 1910), s 47—Electricity 

Rules of 1922, rr 81, 87, 107 — Licensee allowing stay- 

wire on road in unsafe condition—Offence—Rule 87, 

scope of, applicability—Rules 3l and 87, distinction 

between —Company—Breach of statutory duty 

imposed on company—-Conviction of agent, if legal. * 

Under the Electricity Act the licensee is not entMled 
by agreement with the consumer to release himself 
from the obligation to see that the lines appratus and 
works by which electricity is transmitted, so long as 
he retains control of them, are maintained in a safe 
condition, because this obligation is cast upon him 
not merely for the benefit of the consumerand the 
‘licensee, but also for the protection and in the interest 
of the public generally. Where a licensee allows the 
stay-wire in the road to bein an unsafe state, he fails 
to perform an obligation imposed upon him under 
the Electricity Act and is guilty of breach of r. 3 
and can beconvicted under r 107 of the Electricity 
Rules framed under the Electricity Act. A conviction 
in the alternative under r. 107 and s. 47 is notin 
accordance with law. Whereadutr is imposed upon 
acompany in such a way that a breach of the duty 
amounts to a disobedience of the law, then, if there 
is nothing in the statute either expressly or impliedly 
to the contrary, a breach of the statute is an offence 
which can be visited upon the company. 

Per Mya Bu,J.—Rule 37 applies to all electric 
supply lines, and in considering whether the caseis 
governed by this rule or not, it is unnecessary to de- 
termine whether the line in question is a service- 
line or not Under this rule the licensee is responsi- 
ble that all electric supply lines under his control, 
even if they are on a consumer's premises, are main- 
tained in a safe condition. 

The provisions of r. 31 deal with the point of 
commencement of supply of energy by the licensee 
to the consumer and not with the question of control 
over an electric line as a matter cf fact. Rule 3! is 
one of the rules relating to the conditions of supply, 
which isa matter of concern between the licensee 
and the consumer rather than a matter affecting the 
public, whereas r 37 is one of the rules of precaution 
for the safety of the public. Ranaoon ELECTRIC 
Tramway & SuPPLY Co. Ltp v Emperor Rang. 710 
Emergency Powers Ordinance (I of 1932), ss. 

32 (2),37 (21, 52—Trial by Special Magistrate 
e —Pardon tendered to approver—Case, if must be 

committed to Sessions — Inconsistency between 

provisions of Ordinance and of Criminal Procedure 

Code-— Whether former prevails— Criminal Procedure 

Code (Act V of 1898), s 887 (2-4). 

Where a Special Magistrate tries 2 case under 
Ordinance II of 1932, and tenders pardon to an ap- 
prover, itis not obligatory on him to commit the 
accused to the Sessions but he may try the case 
himself. 

Ths provisions of the Criminal Procedure Code 
areto apply in the caseof Special Magistrates so 
far as they are not inconsistent with Ordinance II 
of 1932, as provided for in s. 32 (2) read with 
_8g. 37 (2) and 52 of the Ordinance. 

But where the provisions of the Code are incon- 
sistent with those of the Ordinance, the latter 

* prevails, ABDUL MAJID V. EMPEROR Cal. 656 
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Evidence—Relationship of witness to paris, effect of. 


The evidence ofa witness should not be discarded - 


„merely because he is related te the plaintiff when he 
isa man who prima facie must beregarded as res- 
pectable and reliable, Tan San Marv. U Kya Zin 
Rang. 330 
Evidence Act (l of 1872), s. 8—-Motive—Lvidence 


of. 

irs the direct evidence as to the commission of a 
crime breaks down, ib is unnecessary forthe court to 
discuss the evidence of the motive forthe crime. 
Gurrrao V. EMPEROR Oudh 470 


—-$.10 Execution and authorship of document, 
eproof of—Document of which writer is not known 
—How to be proved, 





The execution or authorship of a document isa - 


question of fact and may be proved like any other 
fact. Before the provisions of s 10, Evidence Act, 
can be invoked it has to beestablished from indepen- 
dent evidence that there is reasonable ground to 
believe that two or more persons have corspired 
together to commit an offence, 

lg s 10 “anything said’ would include the 
statements made, speeches delivered, or declaration 
made; anytking “done” must be some act done; 
and not merely the intention or knowledge of the 
person. Anything written would include, (1) 


manuscript whether signed or unsigned. written by . 


the person, and (2) matter transcribed by him ona 
ty pe-writer. 

Buta document, of which the writer is not known 
found in the possession of a conspirator, would not 
by itself be admissible for the purpose of proving the 
truth of its contents as against the other accused. 
The fact of possession would be evidence to show 
that the conspirator, in whose possession it is found, 
had received and preserved it. JHABWALA v. EMPEROR 

All. 481 

————— $. 11, scope of —“Highly probable or 

improbable" in s 11, significance of—Copies of 

. printed newspap2rs containing account of some 
proceedings — Mvidentiary value. 

Section .1, Evidence Act, does not make all docu- 
ments, which make the existence or non-existence of 
arelevantfact probable or improbable, relevant. 
The expression “highly probable or improbable” is 
significant. Itindicates that the connection between 
the facts in issue and the collateral facts sought to 
be proved must beimmediate as to render the co- 
existence of the two highly probable. 

Oopies of printed newspapers containingan ac- 
count of some proceedings, foundin possession of one 
accused, are evidence of thefact of the publica- 
tion of such an account in that paper; but are not 
by themselves evidence of the truth of the facts stated 
therein, unless in connection with other facts they 
make the existence or non-existence of the facts 
mentioned ‘highly probable orimprobable. JHABWALA 
V. EMPEROR All, 481 


-a S. 45—Typewritien document—Expert 
. evidence, value of. ee 

The opinioa of an expert to the effect that one 
document has been type-written on the same machine 
as another document isnot admissible under s 45 of 
the Evidence Act. It is for the Legislature to con- 


‘sider whether the section should not be amended; - 


but as it stands, it does not include such expert 
opinion, The court may ask the witness to explain 
points in favour of the view whether the two docu- 
ments have or have not been type-written onthe 
same machine, but myst coms to its own conclusion 
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Evidence Act—contd. . 
and not treat such assistance as an expert opini¢n— 
a relevant fact in itself, . 

The identity of the machine on which two letters 
have been type-written would not by itself show that 
the writer of the two isone and the same person. 
But such a conclusion may be drawn from additional 
evidence, e. g, internal evidence afforded by the 
document, or external circumstances, or the continuity 
of the correspondence passing between the sender 
and the addressee, JHABWALA v. FMPRRoOR All. 481 
8. 13—'Right', meaning of —Whether refers to 
ownership of property 

The word ‘right’ as used in s 13, Evidence 
Act, means ‘incorporeal right’ and does not refer to 
any question of ownership of property in contra- 
disiinction to incorporeal rights, Ram KISHUN v. 
NIRANJAN PANDE ‘Pat 223 
————88 13, 32, 157—Recital of boundaries in 

document, relating to adjacent land, executed between 

strangers—Admissibility to prove boundaries— 

Lanalord and tenant. 

A recital of boundaries in a document, relating to 
an adjacent Jand, executed between strangers, ia not 
admissible under s. 13 of the Evidence Act, but 
may be admissible if the executant is called and 
deposes to the boundary, to corroborate him under 
8. 157,or, if he is dead, under s 32, RAMNANDAN 
Pat 944 (b 
———s 24—Confession —Superior Oficer fe 

accused holding out inducement to accused—Con- 
fession made by accused—Admissibility, 
lf `a Superior Officer holds out some induce- 
ment to a subordinate and then any confessional 
statement is made by that subordiuate it cannot be 
used against him in a subsequent prosecution. 

Where the accused falling at his Superior Officer's 
feet beggedto be saved if he disclosed. eveything 
and the latter told him that he would try his 
utmost to suvehim if he spoke the truth: 

Held, that some kind of inducement was held out 
bythe Superior Officer to the accused which had 
the eflect of inducing himto make a confession of 





his guilt and hence the confession was in- 
admissible. BHAGABATICHARAN Patra v, EMPEROR 

Cal. 962 

————S. 26. SER CRIMINAL Procepure Cone, 1°98 

a. 164 ' 467 


—— s 


- 26 -Confessional Statement made to 
Magistrate while in custody—Confession not recorded 
as such by Magistrate -Admissibility of Confessional 
Statement. ` 

_ The only condition on which s. 26, Evidence Act 

insists is that a confessional statement made by ‘an 

eccused person while in Police custody should be 


` made in*the presence of, a Magistrate. 


Wherea Magistrate prepared a memorandu 
what was stated tohim by the accused ae a 
vestigation bythe Police, in order that the memo- 
coe migni help e Magistrate to remember the 
ings said to him if he was to i 
orally madeto bit Prove the confession 
Held that the evfdence as to the c i 
admissible although the confession was pee ees 
corded as tuch. Kan SINGH v EMPEROR LahA 029 
-——~ S. 27— Confession induced by threat or 
promise—Retracted, confession challenged by the 
defence—Duty of Judge to make thorough enquiry 
about voluntary character of confession. ye ean 
Where aconfession describes ‘in the grgatest 
possible detaib a whole series of crfm&s which had 


xliv 
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beer committed, it has been retracted and itis 
obvious that the confessing accused was implicated 
in eath one of them, and the conéession has besn 
taken at extraordinary length throughout a consider- 
able number of days,and the voluntary character 
of the confession is challenged by the defence, the 
Judge should make a thorough enquiry to see whe- 
ther, in fact, the confession was voluntary, as itis 
most likely that such a confession has been induced 
by some promise or hope held outto or threat made 
to the accused. The proper course in such a case 
is forthe Judge to examine the accused on these 
points inthe absence of the Jury and to ascertain 
from him what it was that he stated and what the 
Police said and promised, Karr Craran HALDAR v 
EMPEROR Cal. 863 F. B. 
——— 5, 30. SER APPROVER 752 
s. 30. -Confession—Retraction of confession, 

effect of—Corroboration, necessity of-—-Amount of 

corroboration required depends on circumstances of 

each case—Criminal Procedure Code (Act V of 

1898), s. 164. | 

The effect of the retraction of a confession is not 
to cancel the confession but it puts the court on 
inquiry as to its value, its voluntary character and 
the probability of its being true and although as a 
matter of law corroboration isnot necessary for a 
retracted confession, asa general rule a retracted 
confession requires corroboration of some kind. The 
amount of corroboration which the court will look 
for depends on the circumstances ofthe particular 
case and sometimes very slight corroboration will 
suffice. KRISHNA BABAJI CHAVAN v. EMPEROR 

Bom. 133 

s 32 Sra Evipenog Act, 1872, 5, 13 
944 (b) 
-— $, 33, proviso 1—Scope of—Cases covered 
by the proviso—‘Representative in interest’, meaning 
of —Fvidence given in former proceeding—Conditions 

of admissibility in subsequent proceeding—S. 38, 

construction of —English Law, 

Proviso 1 to s 33, Evidence Act, means “ provided 
that the -first proceeding was between the parties to 
the second proceeding or between representatives in 
interest of the parties to the second proceeding”. 
The first proviso exactly inverts the requirements of 
the English Law, which requires that the parties to 
the second proceeding should legally represent the 
parties to the first proceeding, or be their privies in 
estate. 

The person who is called by the proviso a ‘represen- 
tative in interest’ of another is a person who was 








ag party to the first proceeding. The first 
proviso requires that the party to the first 
proceeding should have represented in interest 


the party tothe second proceeding in relation to 
the question in issue in the first proceeding to which 
“the facts which the evidence statesg were rdle- 
vant It covers not only cases of privity in estate 
and succession of title, but also cases where both the 
following conditions exist, viz , (1) the interest of the 
relevant party tothe second 4 proceeding , in the 
subject-matter of the first proceeding is consistent with 
and not antagonistic to the interest therein 
of the®relevant party to the first proceeding, and (2) the 
‘interest of both in the answer to be given to the 
particular question in issue inthe first proceeding 
eis identical ’ 
Whats 33 intends isto allow the admission of 
evidence giyen, in a former progeeding, which it is, 
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for the specified reasops, impossible to give ina 
later proceeding, subject to the protection whieh the “ 
provisos afford to ‘the party tothe later proceeding 
against whom the evidence is tendered. What the 
first proviso aims at securingisthat the evidence 
shall not be admitted’unless the person who tested, 
or had the opportunity of testing, the evidence by 
cross-examination, either is himsel=, or represented 
the interests of, the party to thé later proceeding 
against whom the evidence is tendered, i e., that he 
was (in the latter case), in effeci, fighting that per- 
son's battle as well as his own. 

For the operation of the third proviso to s. 33, itis 
not necessary thatall the questions in the two pro- 
ceedings should be substantially the same KRISHNAYYA 
Rao v. VENKATA Kumara MAHIPATHI SURYA Rao 

P C 216 

ss 65 and 66—Secondary evidence in 

criminal cases—When can be admitted—Fact of 

accused having corresponded with individual in 
foreign place—How to be proved. 

Even in acriminal case where secondary evidgnce 
has been adduced in place of primary evidence, the 
provisions of ss. 65 and 66 of the Evidence Act are 
applicable and must be complied with before such 
secondary evidence is admitted. 

In order to establish that the accused were in 
correspondence with a particular individual in a 
foreign place it is not incumbent upon the prosecution 
to establish that any of the letters werein fact 
written by any particular individual of that name. 
It is enough to show that some person living in the 
foreign place was in conspiracy with the accused 
and correspondence was passing between them. 


JHABWALA v EMPEROR All. 481 
————$8 90-—dAncient documents —Presumption— 
Discretion of trial Court—Wrong exercise of 


discretion—Procedure on appeal, 

The raising or not ofa presumption unders. 90, 
Evidence Act, is a matter of judicial discretion, but it 
must be exercised judicially. 

Where the trial Court did not exercise a proper 
judicial discretion in raising the presumption of the 
genuineness of the document and admitting itin 


. eviderce without calling on the plaintiffs to prove it, 


it would not be proper on appeal to overrule the dis- 
cretion of the trial Court to raise the presumption 
arising under s. 90, and to reject the document, 
without sending the case back for re-trial and giving 
the party producing the document an opportunity 
of supporting the presumption. GoMTI v. MEGHRAJ 
SINGH All 147 

s. 90—Will—Executant depositing will uith 

Registrar—Identification— Presumption —Disposing 

mind—Onus of proof. 

Where the executant ofa will deposits it with the 
Registrar and the endorsement by the Registrar shows 
thatthe will was so deposited by the executant 
after identification by two persons, a presumption 
asto execution arises under s. 90, Evidence Act. 
The presumption does not cover the question of the 
disposing mind, onus of which lies on the persons 
propounding the will. SHANKAR Das v Duan Devi 

Lah, 241 
-5. 91— Partition deed not registered—Oral 
evidence as to factof partition—Admassibility of. 

Even though an unregistered partition deed may 
not be admissible to prove the terms contained there- 
in, still the fact of partition as alleged can be prov- 
ed by oral evidence. Me. Kuin v, Ma, BA Rang 833 
= a 
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sy S. 92. See LANDLORD AND TENANT 

s 92—0Oral ogreemeni, © ; 
_ An oral agreement between parties to a decree vary- 
ing the terms of the decree can be proved and 
the proof thereof is not barred by s 92 of the 
Tividence Act.‘ ABDUL KARIM v. Hakam MAL-TAxNI 


Mau Lah 924. 


S 92—Suit for possession by redemption of 
mortgage—Evidence tu show that there was no 
disposition, whether may be given, P 
There is no authority for the proposition that a 

defendant cannot set up the true nature of a transac- 
tion reduced tothe form ofa document when the 
plaintiff and defendant have entered into the 
transaction for the purpose of misleading a third 
party or depriving him of rights given by law. 


Where in a suit for possession by redemption ofa . 


property comprised in a mortgage, the defence is that 
the transaction was a sham one and there was an 


intention that it should haveno effect on theactual | 


ownership of property: 


Hd, that notwithstanding s. 92, Evidence Act, ` 


evidence may be given toshow that there was really 
never any disposition at all, Ram Lau v, Duran 
Since 
—~——S. 92, proviso 4—Registration of mortgage 
—Successor in interest of executor seeking to prove 
that transaction was mortgage and not sale— 
Applicability of proviso. 
Proviso 4 to s. 92, Evidence Act. does not apply 
toa case where no document evidencing sale was 
registered by the Sub-Registrar and only a mort- 
gage is registered, andthe successor in interest of 
the executer of the document seeks to prove that 
the transaction entered into between the parties 
was reallya mortgage and nota sale. Ganaa. 
Proga g Lak. 697 (a) 
——--— 8, 101—Burden of§proof—Tests for determin- 
ing on whom it lies—Onus probandi and burden of 
proof— Distinction between. 
„To determine on whom the burden of proof 
lies ‘itis necessary to ascertain with precision upon 
what propositions of fact or of law the parties were at 
variance, and how matters stood when the case 
reached the High Court. When all the evidence has 
been recorded the court finds on what points of fect 
and law the parties are at variance. Taking all the 


admitted’ facts the court has to take those as a” 


basis and then examine the controversial evidence, 
and the burden of proof ultimately lies upon the 
party who has got to extract something out of the 


controversial evidence failing which he must lose’ 


his case. Mauna Pg v. O. T: M. N. R. Cuetriar FIRM 
i Rung. 413 

~ _—— 8. 114—Possession of stolen property— 
Presumption, ‘ 
Where an article which was stolen in October was 
recovered from the possession of the accused in the 
following May, the court under s. 114, Evidence 
Act, is entitledto presume that the accused is either 
a thief ora retainer of stolen goods knowing them 
to be stolen unless he can account for his possession 


ofthe goods. REOTI v. EMPEROR All, 609 

——~——8 114, illus (b). SEE Approver 752- 
$.115 SEE ATTESTATION ; 746 

-————sS. 126—Privilege—Doctor, if can claim 


privilege of confidential nature of ‘relation between 
him and his patient. 


The Bvidence Act does not afford any protection . 


fo a doctor as such. When a doctor” is called to 
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give evidence he is in the sainé position as any other 
person notexempted by the Act and it is hiseduty 
to assist the court in every possible way and to 
disclose to the court alltheinfermation in his pos- 
Epxs Mar 
O riva Harptess v Harctp Ricsard HARDI ES 
All, 845 
—— s. 133—Confession— Court satisfied that 
confession is neither voluntary nor true—Retracted 
confession, if can be made basis of conriction. f 
When the court is satisfied that the confession of an 
accused person is neither voluntary nor true, ha 
cannot be convicted on his own retracted confession 
especially on a capital charge of murder, GEIRRAO 
v EMPEROR Oudh 470 
———~-s,157. Sen Evivenoce Act, 1872, s. 13 


944 (b) | 
s, 159. See ORIMINAL Procepure Conds, - 
1898, 8 164 467 





S 159—Refreshing memory by witness, when ' 
to be allowed, 

lf a witness wants to refresh his memory the facts 
which entitle him to do so ought to be first 
elicited from him, namely that he has no clear in- 
dependent recollection but wants to refresh his me- 
mory by seeing the document and that the document 
was written in his presence at about the time when 
the incident took place andthat he had read that 
document at that time and found the contents to be 
correct SABITRIv Mrs. F. A Savr Pat. 1 

8s 160, 161. SEE CRIMINAL PROOEDURE CODE, 

1898, s 164 467 
Executlon—Decisionas regards area of property to 

be sold—A ppealability of. 

A decision as regards the: area of certain property 
to be sold in execution may be said to determine the 
rights of the judgment-debtor in certain respects and 
an appeal lies from the decision. ABDUL Aziz Kaan V. 
Oo-oPEEATIVE BANK Lah. 386. 

Decree against father, when binding on sons 

—Saie in execution—Questions to be considered- 

before deciding that entire interest of sons haa’ 

passed in sale— Hindu Law -Jot Hindu family, 

The existence of a decree against a Hindu father 
which he was bound to satisfy is prima facie 
sufficient to hold thatthis wasa debt binding on 
the sons in the absence of proof of illegality or 
immorality in the transaction leading up toit and 
the estate inthe hands ofthe sons is open tobe 
taken in execution proceedings upon a decree for. 
payment. 

Before deciding thatthe shares of the junior 
members ofa Mitakshara family have passed By 
sale in gxecution of a decree againet the father, the 
court should consider whether the thing meant to 
be sold and bought was the entirety of the 
estate or only, a share in it or what the court intend- 
ed to sell and wha®the purchaser understood that 
he bought. These are questions of fact or of mixed 
law and fact and have tobe determined accomling 
to the evidence in, the particular cases. BHEKAN 
Natu MMsser v, GULAB CHAND SETH Pat 570 

Decree for specific performance of contract 
of sale—Order that) defendant should ewecute 

-conveyance in favour of plaintif within a time 

receiving asum of money and in default court to 

execute conueyayce—Default— Application by. 

plaintiff to court for execution of , conveyanee—~ ° 

Maintatnability. 

A decree for “specific 





performance ti” a contiect 


xlvi 
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for sale was passed by the court. The operative 
part” ofthe decree provided that the defendant was 
to ex@eute a conveyance in the plaintiff's favour for 
sale of the properties by accepting the balance of 
the prise from the plaintiff withia a certain time, and 
that on default the court would execute and register 
the conveyance on behalf of the defendant Default 
was made, there having been no payment of the 
| amount for execution of the conveyance within the 
time specified inthe decree. The plaintiff applied 
for execution and registration ofthe conveyance by 
the court: 

Held, that the plaintiff had the right to daposit 
the balance ofthe purchase money and requisite 
stamp and registration fee, and get a conveyance 
executed and registered through the agency of the 
court, and the only limitation upon the plaintiff 
being the one underthe law prescribing the time 
within which the decree should be put into exect- 
tion, and the steps necessary for the purpose of 
executing the decree and getting the conveyance 
executed having been taken within the period of 
_ limitation provided for execution of a decree, the 
application was maintainable.  KHORSHED ALI 
Berari v Propuat UHANDRA Das Cal. 183 
Explosives Act (IV of 1884), s. 7, rr. 3,35~— 

Phatakas, if explosives- Criminal Procedure Code 


(Act Vaf 1893), s 489—Concurrent finding that 

phatakas are explosives—Lower Courts not: 

gopeng the phatakas— Interference by High 
ourt. 


Phatakas are not explosives within the meaning 
of the Explosives Act but are toy fireworks and as 
such exempt from r. 35, Explosive Rules. 

Where in a case under the Explosives Act, 
neither the trial Courtnorthe lower Appellate Court 
inspected ‘the phatakas but came to the conclusion that 
it was nota toy work. 

Held, that the High Court would, on examining 
the phatukas, interfere in revision in spite of the 


concurrence of opinion of the lower Courts. PRITAM- 
pas CHELLARAM V EMPEROR Sind 621 
Extradition Act (XV of 1903), ss. 7, 8-A,18— 


Treaty of Hast India Company with Nepal, Art. 5 
-Interpretation of —Hxtradition against British 
Subject—Diseretion of Court— Art, 5, if excludes 
operation of 8. 7. 

The provisioa in Art 5 of the Treaty between 
the East India Oomoany andthe Government of 
Nepal that neither Government shall be bound 
to surrender any person is to be read in its ordinary 
sense, as implying that each CGovernmént retains a 
right to exercise its discretion in the matter of the 
surrender of its own subjects. 

The provisions of the [Extradition Act do 
not take away that discretion or injurionsly 
affect its exercise in such a way as to derogate from 
the provisions of the Treaty. é . ° 

‘If the person whose extradition is sought is a 
British Subject in whose favour this discretion might 
possibly be exercised by the Local Govarnment, he 
should raise the point before tye District Yagis- 
trate, who would then refer the matter for the orders 
of the Local Government under s.8-A of the Act. 

The? Extradition Act is the lav of the land 
not, so far as the third chapter is concerned, to 
þe applied for this or that côuntry by Order in 
founcil ar by any special means. IÈ some special 
procédure has been arranged by Treaty, s. 18. of 
the Ast provigeg that it may be igllowal;. but if the 

3 . . > is 
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Government chooses to exercise the powers 
given bythe Act, no Municipal Court can inté&rfere ` 
on the ground thatthe Government had undertaken 
to act otherwise by Treaty. Moosa Lan KEOT v 
ISMEEROR Pat 274 
Family arrangement—Allegation of fraud ete, 

Although a family arrangement may be set aside 
on the ground of mistake, inequglity of position or 
undue influence, coercion, fraud or any other similar 
grounds, any such allegation must be clearly establi- 
shed, SABITRI v. Mrs F. A. Saver Pat. 1 
Fixtures—Lawas to fixtures in India—Mazxim of 

Quicquid plantutor solo, solo cedit, if applies t 

India—Owner of land on which supersiructures . 

exist -Whether entitled to the sti uctures~Transfer 

of Property Act ‘IV of 16821, 8 8. 

Thereis no absolute rule of law in India that 
whatever is affixed or built on the soil becomes part 
ofit and is subjected to the same rights of property 
as the soil itself. The maxim quicquid plantutor 
solo, sole cedit has at the most only a limited appli- . 
cation in India. e 

In the province of Oudh, there exists a rule ‘as a 
part of the customary law thatthe ownership of a 
superstructure may exist in one person and the 
ownership of the soil in another MIRTUNJAI Barasa 
SINGH v HINGA Oudh 627 
Forest Act 'XVI of 1927), s. 26 111 (I)—Person 

carrying loaded gun through Government 7 eserve 

forest—Ojfence, if committed—Intention to shoot 
game, if penal 

From the mere fact that a loaded gun was being 


‘carried by a person, it does not necessarily follow 


that he was going on the road with the intention of 
shooting. What is made penal by the Forest Act is 
not the intention to shoot but actual shooting itself. 
Every person who holds a licence for a gun has the 
right to goarmed with it at any and every place, 
unless heis probibited by some rule, having the 


force of law, from going there with the arm for 
which he holds the licence. JUMPEROR v. BALBIR 
SINGH All. 735 


General Clauses Act(X of 1897),as amended 
ss.6, 30. Sez Oxprnaxces, 1932.38 17 680 F B. 
Government of India Notification dated 
October 12,1929, effect of. Ses Income Tax Aor, 
19 2,8 60 989 
Guardian and minor—Pronote by guardian, 
whether binds minor—Guardian ad litem— Power 
to incur debts for minor—Guardian, whether agent. 
The fact that a person wasappointed a guardian 
ad litem ofa minor would not give him a right to 
incur debts on the minor's, behalf ; 
® guardian cannot impose a liability upona minor 
by executing a promissory note on his bebalf inas- 
much as, if a promissory note is to effect anything it 
must create an unconditional personal liability. 
A guardian is not an agent of his ward, however 
his guardianship arises P 
Quere. -Whether it might be possible fora legal 
or legally appointed guardian. of a minor regarded 
as a separate entity to impose a personal liability on 
himself in that capacity by executing a promissory 
note in that capacity with the result that in that 
capacity he could be made to pay what was due on 
the note from his ward's estate. SWAMINATHA ODAYAR | 
% K.S Naresa IYER Mad 716 
Guardians and Wards Act(VIH of 1890's 7. 
Sze SUCOESSION AOT, 1925, s, 372 588 (a) 
S5. 7, 17—Application for custody of child 
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xè : . 
by Muhammadan father—Law applicable — Child 


brought up by mother and enot seeing father— | - 


*Diser®ion of court--Interests of minor. 
Under ordinary circumstances a child should be 
brought up in the religion ofits father. But where 
a Muhammadan husband divorces his Buddhist wife 


and the child then three months old is brought up in- 


her mother’s religion for nine years and ihe mother has 
married a Buddhist, if will not be in the interest of 
the child to tear her away from the: custody of her 
mother with whom she has 
The fact that the father is more well to do 
end wants to -educate the minor does not 
improve his position when he has taken no interest 
in the child except from time t2 time to pay sums 
of maney for the child's maintenance. z 

Where a Muhammadan father applies for appoint- 
ment as guardian of his child under s. 7, Guardians 
and Wards Act, the court should first consider 
matters set out ins, 17 and the Muhammadan Law 
on the subject is not strictly applicable-to the matter 
though in the exercise of the discretion cf the court 
it mug} receive due consideration at the hands of 
the court. Ma JULI, Moora EBRAHIM Rang. 843 
Hindu Law. See atso DEED 300 
Adoption—Hindu father adopting after 

death of hisonly wife~Right of adopted son to 

inherit her father’s estate, 

Where after the death of the only wife of a Hindu, 
he adopts a son, the adopted son becomes the son 
of that wife and inherits as such to her father’s 
properties, SoUNTHARAPANDIAN AIYANGAR V. PERIAVEERU 
‘THEVAN sok Mad 534 b) F B. 
m ———— Kritrima adoption — Status of 

adoptee—Mithila School 


A Hindu husband can adopt in the kritrima form 
without any religious ceremonies and independent- 
ly of the wife, and vice versa; and the kritrima 
son adopted by the husband takes his property as 
heir to the exclusion of the wife. A son adopted in 
the duttaka form, a form which is not yet obsolete 
in Mithila, also excludesthe wife; but unlike the 
kritrima son he becomes a member of the adopter’s 
family and thus incurs obligations to the adoptive 
father’s wife.. The Mithila husband’s power to 
adopt a kritrima son to himself and thus prevent his 
wife from succeeding to his property goes far to 
show that her interest in his property is even 
weaker than under the Mitakshara.- SABITRI v. Mrs, 
F. A, Savi . Pat. 1 
jelasna Widow — Paternal grandmother 


grandson—Adoption by paternal 

grand-mother— Validity of—Limit of widow's 

power to adopt. | 

Where a Hindu died leaving a widow anda son 
and the son's wife died during the lifetime of the 
son who himself died subsequently leaving a son, 
and the widow adopted to her husband on the death 
of the son’sson:. ` 

Held, that the adoption was invalid. . 

There is a-limit tothe -period within- which a 
widow can exercise her power of adoption and 
once that limit is reached “the power is at an end”. 
A widow's powerof gqgoption comes to an ‘end 
and can never be reviyeg after the inheritance has 
vested in some heir of her son other than the widow 
herself it is immaterj,) whether the estate which 
she takes when the inheritance -comes to her after 
that vesting is absolytg or limited. PANDURANG v. 
YeEsuaat i AG 
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—Debts--—Promissory note by father before 
partilion—Part payment after partition ~ Pro=note, 
whether kept alive against sons—Limitation eAct 
(IX of 1908), 8° 2l--Hindw father+Power to. 
acknowledge after partition, 

Where a promissory note executed by a Hindu 
father before, partitionis kept alive by thefather 
after partition between him and his sons, by 
making part payments and endorsing such pay- 
ments on thenote, the creditor can bring a suit 
on the promissory note against the father and the 
sons andenforce the liability against the song 
also. The case ofrenewal of a promissory note by 
the’ father after partition stands ona different foot« 
ing. MUNISAWMI Gounpan v. KUTTI Mocpan 


Mad, 404 
Evidence of interpreters. 

The evidence of translators of Hindu Law texts 
who assume the role ofinterpreters is not admis- 
sible in evidence when the quettions raised are not 
questions of foreign Jaw. SABITRI v., Mrs. F. A. Sayr 

Pat. 1 
———Jolnt famlly—Co-parczner—Righis of. 

Where propertyis held in co-parcenary by a 
joint Hindu family, there are ordinarily three rights 
vested in co-parceners—the right of enjoyment, the 
right to call for. partition, andthe right to survi- 
vorship: the wife’s interest inthe family property 
does not under the Mitakshara include two of these 
three rights of a co-parcener, and though her 
right to maintenance (which is unquestionable) has 
sometimes been referred to her position as a co- 
sharer in a subordinate sense, the contention that 
she is aco-parccner has been frequently raised but 
never accepted by the Courts. SABITRI v. Mrs. F. A, 
Savi ` Pat. 4 
—— ——Debt coniracted by Manager—Minor 

_member— Only minor's share in joint property liuble, 

“In the case of a debt contracted by the manager 
of a joint Hindu family, where one of the members 
is a minor, only the minor's share inthe joint family 
property, and not his. separate property is liable for 








the debt. Karam Cuanp v. Ram Lau Lah. 846 
—— Manager. See Contract Aor, 1572, 
-8. 23 “756 








Partition- One. member in separate- 
and exclusive possession of portionof property for 
over twelve years—Suit for partition of that portion 
by other members—Maintainability of—Limitation 
Act (1X of 1908), Sch. I, Art 127, -> 
Where a member ofa joint Hindu family is in 

separate and exclusive possession of a part of the 

property for more than twelve years, the other’ 
members cannot eue for partition of that part of the 

property, their claim - being barred by Art. 12%, 

Limitation Act The mero fact that some other- 

property belonging to the joint family is still undi- 

vided or the ‘fact that the other members are not: 

excluced from th@ir share in other ‘joint property, , 

does not gave their claim. vo 

There can be no exclusion ifthe separate possese ` 
sion of one person is consistent with a recognition - 
of the right of another fto claim a share therein. 

Per Rangnekar, J.—There-is a clear distinction 
bétween mere possession and enjoyment of joint famity 
property by one member of the joint family and an - 
achive denial of title by him of any other member 
of the family or an exclusion by him of the other. - 
Ordinarily, the possession of one member of a’ joint. 
family is on behalf of and for the benefit of all thg - 

te os on og : a; a oe 
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members of the family, and a joint family may con- 
tinųp in a state of co-parcenary for as long as they 
‘please, even if, eiuher by arrangdmentor owing to 
extraneous ‘circumstances, such as residence in diifer- 
ent places or situation of the properties in different 
localities or places, the members arein possession 
of separate properties But when a member in 


Separate possession of a property goes a step further . 


and denies the titla of another member of a joint 
family to enjoyor to participate in the profits of 
that property which heis holding separately, then it 
would be an ouster orexclusion of the other from 
such property and time would begin to run even if 
the case is that the latter isin possession of other 
joint family property or evenif there is some other 
property which is admittedly joint. 

Per Broomfield, J.—A joint owner cannot be said 
to-be excluded fromthe joint estate if he has had 
such possession or enjoyment of partof the property 
as imphes or is consistent with a recognition of his 
joint ownership of the estate as a whole. 

The proposition that possession of any part of the 
joint property, however small, by amemberof the 
family is necessarily enough to preserve hisright to 
share in the other properties though he has in fact 
beea excluded from them isnot correct. LINGANGOUDA 
v, SANGANGOUDA Bom 780 
doint Hindu family. Ses Execcriox 570 
— Powers of Manager—Discharge 

of debt —Discharge 
. whether binding on family. 

Under Hindu I aw, itis onlythe karta or the 
manager ofa joint Hindu family who can bind the 
family by discharge ofa debt. A discharge given 
by any other member ofthe family will not be a 
valid discharge binding on the family. UMAKANT 
BALKRISHNA v MARTAND KESHAV Bom. 164 
e M AlNtenance, adequacy of—Miihila School 

—Status of wife—Wife, if co-parcener with husband 

—Wifesright to demand partition from husband, 

if exists—‘Anvaya’ meaning of. 











‘Under the Mithila School of Hindu Law, a.wife. 


is not entitled as a matter of right to demand a 
partition from her husband at her own discretion. 
Nor ig she to be considered aco-parcener with him. 

The Vivada Chintamani does not give the wife the 
right to demand partition, and all that that 
authority can be taken to have laid down isthat, as 
under the Mitakshara, the wife is to receive a share 
equal to that of-a son when her husband chooses to 

- make an equal division of his  self-acquisitions, or 
chooses or is forced by the sons to divide the an- 
“cestral property. This qualified right to receive a 
share does not constitute her a co-parcener of the 
husband. . 

The ‘consent’ referred t8 by Vachaspati Misra is 
the consent of the anvzya andit is not clear that 
Vachuspati Misr# included the wif@in that group. 
Vachaspati Misra intended to restrict ths anvaya 
whose coasent he considered necessary, to such 
descendants as acquire by birth aa sinterest in the 
property in the hands of the Yather ; if sq, he could 
not have included the wife in 
wife's rizhtto maintenance is 
from aright to avoida gift of the entire 
made by the husband It will not 
reconcile tha wifes right 


a different matter 
property 

-be difficult to 
to maintenance 


with, the factum- valet view of*a gift of his entire . 


property by the husband; the gift may stand and 


ha wife's. maintenance charged on the property, 
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given by junior member,. 


the anvaya The -` 
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According to overyhelming usage the word anvaya 
denotes the lineage or the descendants or pesterity: 
it is a collective noun; when referring to 
individuals, and it is hardly ever used in the 
sense of a relative but generally indicates a body of 
relatives. 

According to Vachaspati Misra the 
such an interest inthe ancestral property of her 
husband as to entitleher tð any voice in the 
management or disposal ofit by the husband. 

The Ratnakara and the Dvaita Paris'shta are in 
agreement with the Mitakshara, in holding, not thate® 
the wife has a right to demand a partition e at 
least of ancestral property in the hands of the hus- 
band but that incertain circumstances which are 
briefly but clearly indicated she is to receive the 
same share as each of the sons. Sapirerv.-Mas. F. A. 
Savi Pat. 1 


wife has not 


Maintenance —Froportion. : 
Although the maintenance of the wife does not 
depend upon the sweet will of her husband, yet the 
courts in fixing’: maintenance have to consiger the 
circumstances of the estate andthe wishes of the 
husband. 

Where: a lady for a period of fourteen years used 
to get for maintenance ten times more than any 
court would have given her, if called upon to admi- 
nister the estate and where tha provision made 
by her husband in his will was very much less, a 
grant ofone-fifth to one-sixth of the income for 
her maintenance will be just and adequate. 
SABITRI v. Mrs F, A. Savi Pat 1 
—— ——: — Widow's right to maintenance— 

Agreement for payment on certain date in each 

year—Death of widow on intermediate date—Heir's 

right to recover proportionate amount—Nature | of 
right to maintenance. 

The right of a Hindu widow maintenance from 
her deceased husband's family is one which accrues 
from day to day during her lifetime and consequ- 
ently the heirs of a Hindu widow in whose favour 
the head of her husband's family has executed an 
agreement charging specific family property to pay 
her maintenance at a certain rate on & particular 
datein each yearfor the previous year, can, if she 
dies on an intermediate date, recover the propor- 
tionate amount due afterthe last payment till the 
date of her death. RANGAPPAYA AITHALA V. SHIVA 
AITHALA Mad. 961 

Marriage beetwen members of Arya Samaj 
and Brahmo Samaj—Validity of—Kayas!has— 
„Epithet ‘Das' used by ancestor —-Whether sufficient to 

show Sudra o1 igin. f 
e As neither Brahmo Samajists nor Arya Sumajists 
observe or recognize caste, a marriage between 
members of the two is valid. 

A Kayastha cannot be said to belong to a Sudra 
family on the ground that at sometime or other his 
ancestors chose to call themselves by the epithet 
“Das”. Ratanowanp REWAOHAND BUGTANI V. ANANDBAI 

x Sind 777 
waa Minor —Morigage decree for sale—Personal 
decree against guardian—dlinor's property if can 
be proceeded against—Decree — Execution — Proof 
that property was family property, whether can 

be given in execution —Civil Procedure Code (Act V 

of 1908), 0. XXXIV, r.6. . 

A mortgage was executed by A for himself and as 
guardian of his minor brother B. The mortgagee, 
sued upon the mortgage and obtained a decree for 

à Z 
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sale. It so happened that the mortgaged property 
was sold@uaoder a de:ree obtained on a prior mort- 
gage and the dezrre-holder accordingly applied to 
proceed against the other property of the brother. 
Hə had been granted a personal decree against A 
and he applied t> proceed against the remaining 


family proparty ofthe brothers in executiou of his © 


personal dscree on the ground that even in his 
capacity.of a guardian a personal decree passed 
against A would enable the property of B the minor 
0 bə proceeded against: 

e Held, that O. XXXIV, r.6, Civil Procedure Gode, 
enables a supplementary personal decree to be 


passed if itis found thatthe mortgage security is_ 


insufficient to discharge the debt, and if no such 
personal decree, which is in effect a decree for money, 
his been passed against a minor such a decree 
passed agaiust his guardian in his individual capacity 
cannot have 
proparty liable, ; 

There is no authority for the ` proposition that 
where agsuit leaves the matter in doubt as to the 
capacity which the defendant occupied against whom 
ths claim was made the omission mav be supplied 
by adducing evidence in execution which ought more 
properly to have formed part of the record of the 
suit; still less where the capacity—that of a guar- 
dian—is expressly stated. U KRamaswamr CHETTIAR v. 
K. ANKAPPA MUDALI Mad. 694 





parcener ` 

Under the Mitakshara, a woman is by marriage 
traasferred from her father's gotra to that of her 
husoand, somuch sothat a married woman can have 


no other gutraja relations than those of her 
husband. By ber marriage she becomes one 
with the husband, as is shown, among other 


things, by certain sutras .aphorisms) of Apastamopa, 
which are, most 1f not all of them, referred-to by 
most of the commentators inclu'ing Vijnanesvara 
and Vachaspati Misra. As wifeor widow, a woman 
is, under the Mitakshara, entitled. to residence-in 
the family, house, and also. to maintenance - The 
wife's interest inthe husband's property is also 
shown by toe fact that when a father divides his 
property equally among his sons, he is required to 
give an equal share to his wife if no separate 
property should have been given to her by him or 
his fataer. Althuugh the wifethus does take an 
interest in her huspanu’s property, itis held in the 
Mitaxshara Schools, that her ownership is. net of 
su independent character. Under the Mitakshare 
Law, a wife is nota co-parcener with her husband. 
Sasrretv Mrs. F.A Savr Pat. 1 
Religious Endowments—Mutt—Suit for 
declaration of titteof head of mutt—Position of 
head of mutt depends on custom and usage—Head of 

Mutt, if mere trustee. 

A suit between two rivalclaimants who claim a 
declaration oftitleof Shankaracharya and also for 
declaration of title to certain property in suit, is one 
for vindicatioa of private aud personal right- and 
not for vindication of the rights of the mutt. 

Tao beat ofa mutt 13 ‘nut.a mere trustee but a 
“corp>racor sole" having an estate for life in the 
permiuent endowments of the mutt and an absolute 
Property 1u the incume derived from offeriugs sub- 
ject only to the burden of maintaining the institution 
-—in other words, a superior of.a mutt is not a trustee 
but a "life tenant”. x : es sates rad 
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any effect in. rendering- the minor's 


MitaKshara—Murried woman, whether c9- 


-half-sister, eithes uterine or 


The question as to the position and status of the 
head of a mutt must ba determined in eacn case upan 
the conditions on which they’were given or which 


"may beinferred from the long established: usage and 


PEETS MATS v. 
Bom 190 
whether to be 


customs of the institution. SHARADA 
RAJRAJESH VARASHRAM 
———— Widow — H ‘sband's debt, 
discharged from income of property. 
There is norule of law that itisthe duty of a 
Hindu widow to aischarge the debt of her ceceased 
husband from the income of the property RAMASWAMY 
v. THIRUVENGADA Mad 407 
— Property received from father-in- 
law — Presumption — Gift by widow—Donee in 
possession—Suit by reversioners for ejectment of 
donee—Burden of proof. ; 
Where the defendant is in possession under a gift 
from a Hindu widow and the plaintiffs institute a suit 








-for deciaration of title and for ejectment of the de- 


fendantit is necessary for the plaintiffa to establish a 
preferential title to that ofthe defendant and they 


must, therefore, show that-the widow held onlya 
` widow's estate and not an absolute estate. The mere 
fact that the property was given to her by her 


father-in-Jaw does not lead to the conclusion that it 
must have been a Hindu widow's esate. RAMJI 
SAHAY v GOPALJI Pat. 790 
———-——— —Reversioner inheriting to property 

alienated by widow-—Whether estopped from 

questioning alienation of widew—Attestation by 

jather of reversioner— Document containing no 

recital as to necessity— Effect of. i 

No question of esioppel arises against the actual 
reversioner who questious the improper alienations 
of the Hindu widow, by the factof his having iw 
herited from his father to whom land was transfer- 
red by the widow in consideration of relinquishing 
his reversionary right to theremainder, An attesta~ 
tion by the father of the reversioner when it contains 
no recital of ths purpose for which the money was 
required, cannot be taken to be presumptive proof of 


necessity.  <VELICHETTI SATYANARAYANA V. BAJJA 

‘VENKANNA Mad 862 

——-—Will—Law of wills, a development of the law 
of gifts. 


The Hindu Law Texts do not deal with bequests, 
but the law of wills and bequests by Hindus is 
a development of the law of gifts inter 
vivos, aud wills are generally to “be regarded as 
gifts to take effect upon death as to the property which 
they can transfer . ĐABITRI © Mrs. F, A.Savi Pat, 1 

—————"Waris"— Meaning of. 

The word ‘waris' does not 
their entitled to succeed incase of intestacy. SABITRI 
v. Mus. F A Savi A Pat. 1 
Hindu Law of Inheritance (Amendment: Act 

(H Of 1929),s 2—‘Sister’, if includes half-sister 

—Hitiu Law—seccessypn . 

The word ‘sister’ in s. 2, Hindu Law of Inherit- 
ance (Amendment) Act, 1929; does not include a 

consanguine. Ram® 


ADHAR V SURESBA 4 All. 529 (a) F. B, 
Income Tax Act(X! Of 1922), ss 10 (2); Ix), 
-24——Business- profits—Allowances—Purchase [iy] 
office furniture—Christmas presents—Loss incurred. 
in- purchase and resale of land—Reference— 
- Findings of fact—Interference. i 
Expenditure: incurredsfor purchase of furniture*for , 
the office isin the nature of capital - expenditure ahd 
cannot be deducted jp computing the taxable income 





necessarily mean an’ 6 
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A certain piece of land was purchased jointly by 
“an undivided family and another person in 1922, Jn 
1624 on a partition this lande was allotted to the 
assesses, The land was sold by the 
assessee in 192a at a loss of Rs. 17,005, and the asses- 
see claimed deduction of this sum from the profits 
made by him in business: 

Held, that the amount claimed could not be deduct- 
ed from the protits as the purchase was in the nature 
bf investuent ot capital and not made for the purpose 
of any business in ouying and selling land. 

Charity or presents such as cakes, fruits, tea and 
sweets do not fall within s. 10 (2) (iz) of the Iacome 
Tax Act and cannot be deducted when they are ofa 
purely voluntary nature. 

Obiter.— It might be that such presents are, in cer- 
tain kinds of business specially when made by non- 
Christians, necessary for the purpose of securing 
business and therefore a legisimate item to be con- 
sidered. OoumisstoneR or Incomz Tax v, HEMRAJ 
Kanu . Sind 202 

55, 13, 66 (3)—Question whether Income Tax 

Officer was justified in proceeding under proviso 

to s, J3 and not under the first part of the section— 

Whether a question of law—Rejerence to High 

Court, necessity of, 

Where itis contended by the assessee that the 
assessment should have been made under B. 14, 
Income Tax Act and that the Income Tax Ottcer 
was not justified in proceeding under the proviso to 
the section, a question of law is involved, and 16 13 
a fit case in wnich the Commissioner of Income 
Tax should be directed to refer the question to the 
High Court. Pronerr Sports LTD., SIALKOT?, ‘le 
Incomg-Tax OOMMISSIONER, LAHORE Lah, 944 a) 
———SS. 22 12), 23 (2) (4)—Deliberate _ Jailure 

to make return of total income—Best judgment 

assessment, legality of—S. 28 (2), when applicable. 

Where an assessee carrying on business in several 
places on being asked to furnish a complete return 
covering the total income derived from not only the 
head office but also the offices in the other 
places, furnished a return containing no mention of 
the income from the branch offices at those places, 
und an assessment was made to the best of judg- 
ment : 
fleld, that there wasa deliberate non-compliance 
with the rule in s. 22 (2), Income Tax Act aud 
there being a failure to make a return under s, 22 (2), 
the Income Tax Oticer had power to maksa best 
Judgment assessment under s.23 (4) and that s, 25 
(2) was not applicable to the case. 

When an assessee has made a return which he 
knows is a bona fide one and in which he 
has put in his total income, to the begt of his then 
information, thera might yet be some omission on 


his part due to some cause or other. Jn that and 
Similar cases 6 43 (2) would apply. In ze Apazy 
RAM CHUNNILaL be All. 562 
: 8.24. See Iscows Tax Act, 1922,8. 14 (2) 





e (iz) ` 202 

-——— s55. 24, 66 —Bad dgbts—Right to treat debts as 
bad —Partner taking docWhent from another partner 
for latter's share of loss—Failure to pay—Former 
partner's right to claim deduction—Reference. 

The assessee resided in British India and carried 
on business in Bunder Abas outside British India 
ju,partnership with one Le ln this business there 

was loss and ın 1924 he obtained a document from L 
. for Rs, 44,229 being the share of ihe loss which L had 
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[1933 
i) 

to bear ; L agreed to pay this amount in certain in- 
stalments. Jn the assessment for 1926 t&e assessee 
claimed that*irom his income a deduction of 
Rs. 10,229 being the amount due to him on these 
three instalments be made as this amounthad become 
an irrecoverable debt and had been written off by 
him as a bad debt during that year. lhe Income’ 
‘Tax Officer refused to reduce the assessable income 
by this amount on two grounds, viz, (a) that the loss 
was suffered outside British india and (b) that the 
loss was a capital loss and cculd not therefore bg 
entertained. On reference by the Commissioner: e 

Held, (4) thatas the assessee was being taxed per- 
sonally it was open to him to say that on a settlement 

-of accounts of the old partnership he treated the ` 

amount due by L asa lean made by him personally to 
L and that the loss which he consequently sustained 
on account of the failure of L to pay back the loan 
isa loss which he is entitled to claim credit for in 
assessing the profit which he has made in respect of 
all kinds of businesses carried on by him in the year 
of assesement ; PA 

(ii) that if a part of the debt due by Lon the 
document which he executed in favour of the assessee 
after the settlement of accounts did really become ir- 
vecoverable during the- period in question, there can 
bago doubt that the assessee would be entitled to 
claim that this amountbe taken into account in 
ascertaining the net profit whick is liable to income- 
tax, provided of course the assessee has maintained 
his accounts ina mercantile way and can satisfy the 
income-tax authorities . that the document executed 
in his favour wasa bona fide transaction, COMMISSIONER 
oF Ixcomz-Tax, BoMBAY v. KHEEMOBAND RAMDAS 


Income Tax Act— contd. 





Sind 254 
— ss. 34, 35, 58, 66 (2)—High Court's power 
to decide, if proceedings before Assistant 


Commissioner were ultra vires—Commissioner: not 
ultimate authority—Assessment as registered jirm— 
Notice for re-assessment — Cancellation of regisiration 
by Commissioner—Notice demanding super-tax— 
Appeal against, to Assistant Commissioner—J uris- 


diction of Assistant Commissioner to inquire 
into appeal. 
It isnot correct tosay thatif the Commissioner 


sees fitto hold the proceedings before the Assistant 
Commissioner ultra vresand a nullity, the High Court 
has no power -to inquire into-the validity of the 
Commissioner's orders, since the quashing of the 
proceedings before the Assistant Commissioner re- 
sults in the absence of any order which the High Court 
can inquire into. The ultimate authority on the ques- 
tion whether prcceedings before the Assistant Com- 
missiorer were ultra vires or rot is the High Court 
and not the Commissioner. 

When the Commissioner fines that an order of the 
Assistant Commissioner cannot be supported, he 
cannot merely by vacating the order and at the 
same time aflording no relief to the assessee deprive 
him of his right to havethe questions of law arising 
out of that order decided by the High Court one way 
or the other and this prevents the assessee from 
obtaining relief, 5 

Certain persons were assessed asa registered firm 
for income-tax for 1926-27, and the assessment was 
duly levied. On February 4th, 1928, the Income-tax 
Collector tcok proceedings under s. 34, Income Tax 
Act for re-assessment of the income for 1926-97, On 
February 13th, 1928, the registration ofthe firm was 
cancelled by the Income Tax Commissioner and 
e 
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proceedings under s. 34 were dropped. On May 
sth, 1929, @the assessees were served witha notice 
demanding a certain sum as super-ta& for the year 
1926-27. Against this demand of super-tax an appeal 
was made to the Assistant Commissioner who 
dismissed the appealunders 31: 

* Held, thatthe Assistant Commissioner had joris- 

diction to inquire into the appeal from the order 

demanding super-tax. “KuEMCHAND RAMDAS v. UOM- 
MISSIONER OF INGOME-TAN, BOMBAY Sind 145 
s. 60—Dissolution of firm—Assessment of 
partners—Government of India Notification dated 
October 12, 1929, effect of —Liability of partners to be 
assessel to super-tax— Notification, whether ultra 
vires, -> 
Under s. 60 of the Income Tax Act, the: Government 
of India can by notification deal with income-tax and 
super-tax but ıt does not follow that it dannot exempt, 
reducein rate, or otherwise modify income-tex alone 
or super-tax alone., 

The Government of India Notification, Finance 

Departmgat (Central Revenues) No. 21, dated October 
. 12, 1929, which exempts the assessee from payment of 
income-tax in respect of his‘share of the profits of a 
firm which has'discontinued“its business 1f tax had 

at any time been charged on such business under the 

income Tax Act of 1918 orif an assessment had been 
made on the firm in respect of such profits under 

s. 25 (1) of the Income Tax Act, 1922, does not extend 

10 super-tax and the profits so exempted from income- 

tax can be included for ascertaining whether the 

“income is sufficient to makeit assessable to super- 
tax. NAOHIAPPA CHETTIAR V. COMMISSIONER OF INCOME- 
Tax, MADRAS Mad. 989 F. B. 
~——-— S$. 66-—Inference drawn by Income-tax 

authority—Interference, when proper 

Except m1 cases where an Income Tax Authority 
has proceeded on a wrong construction of the Act, an 
inference drawn by him from the evidence cannot be 

challenged, merely and solely on the ground that a 
different conclusion could reasonably be reached 
from the same facts by the High Court. Cox- 

MISSIONER oF Income Tax, v Hemras Kansi Sind 202 
66 —Court-fee — Practice — Reference— 

Right to begin and right to réply. 

No court-fee is payable ona reference under s. 66, 
Income Tax Act. . 

The practice to.be followed in reference under s. 
66 should be that the Counsel for the assesses should 
begin and should also have aright of reply. 

Quære :—Whether the Counsel for the Crown as 
such should be afforded a general right of reply or 
not. COMMISSIONER OF IncomiTax BOMBAY v. KHEM- 
OHAND RAMDAS Sind 254 
~ ——S. 66 (3), Sge Incoue Tax Act, 1922, s. 13 

944 a) 

Interest—Absence of stipulation for post diem 
interesl—Interest, how to be awarded—Interest— 
Compound. interest, if can be awarded in ubsence 
of agreement, 

„iven in a case where there if no express stipula- 
tion in a mortgage document for post diem interest, 
such interest may be awarded either under a 
contract to be implied or as compensation and 
the usual practice is to award such interest at the 
contract rate, $ : 

Compound interest cannot be awarded unless it 
has been specially agreed to., NARASIMHAM V. VEN- 
KATA SUBBAYYA i Mad 762 
=r—Claim based on mercantile usage—Mercantile 


——— sS 
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nterest—contd. 


usage not proved on daté of transaction—Interest . 


on unpaid price of goods by way of damages— 

Whether can be awarygled—Coniract. ` 

The plaintiff, an iron merchant of Delhi, instituted 
@ suit against tho defendant, also an iron merchant, 
for recovery ofa sum of money alleged to be due on 
dealings relating to the purchase and sale of iron 
and interest at 10 percent. There was no express 
agreement for ioterest. The claim for interest was 
based onan implied agreement to pay interest, mer- 
cantile usage and the general law : 

Held, that the course of dealings between the 
parties definitely established that there was no 
implied agreement; and that the proceedings of a 
panchayat keldin 1921, when dealersin iron met and 
resolved thet inall future dealings interest would 
bə payable if a statement of the account was delivered 
to the buyer and demand made for the price within 
seven days of the transaction, were not applicable to 
the case as the transaction took place before 1921: 

Held, further, that the plaintiff's claim for damages 
could not basustained on equitable grounds also. 
RacHoo MALU NANNIH MAL-JANGI Das Lah. 247 


Compound interest at 2 per cent per month, 
whether penal—Power to reduce. 

Where a mortgage deed provided for 2 per cent. 
per mensem compound interest and there was nothing 
to show that any undue influence had been exercised ; 

Held, that the courts would not be justified in reduc- 
ing the rate of interest. BULAQI MAL v. ABDUL KARIM 

; Lah, 432 
—- --Grant of. 
Inthe absənce of a contract interest cannot be 


granted on equitable principles. GOPALAN NAIR v. 
District BOARD oF MALABAR sk Mad 476 
-——— Mortgage deed—Provision for 2 per cent. 


interest per mensem andon default unpaid interest 

to be added to principal and whole amount to carry 

interest at 6 pies per Rupee per mensem interest 

—TInterest if exorbitant and usurious—24 per cent, 

interest, if reasonable and can be allowed. 

Where a mcrtgage-deed provided that the princi- 
pal amount was to carry interest at the rate of 2 
percent. per mensem andon default in payment of 
interest every month, the unpaid interest was to be 
added to the principal andthe whole amount was to 
carry interest at the rate of six pies in the rupee per 
month: 

Held, thai the rate of interest provided in the 
deed which worked out to about !&7 per cent, per 
annum; was usurious and exorbitunt and that interest 
at the rate of 24 per cent, per annum simple would 
be reasonable. (WADIR Bux v. Baptu RAM 
e : Oudh 188 (a) 


Suit? for price of goods sold—Claim for 
anicrest based on agreement not proved—Interest Act 
(XXZII of 1339), s. 1~—Absence of notice under— 
Interest, if cah be @lowed—Inteest by way of 
damages allowed by court—~Whether can be disallow- 
ed inrevision, 

In asuit for fecovery of price of goods sold, if thé 
claim for iaterest is bagéd on an alleged agreement 
which is not proved and no notice as to interest is 
given as required by the Interest Act, interest shou 
be disallowed. In such acase aclaimfor interest 
by way of damages is not tenable and if such inter- 
est has been allowed by & court it can be disallowt 
ed inrevision, JAGAT SINGH V. JAGAT SINGH KAWATRA, 
& Sons i 4 Lah, 15 7 

.- e . x 
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Interest—concld, 


- ~, whether ceases from dote of deposit of money 
"an court. 


&nterest should be calculated as ceasing from the 


date of deposit of the money incourt and not from. 


the date of removal by the decree holder MURNI 
La v. FIRM Guias SINGH RHAGWAN SINGH Lah 144 
Interest Act XXXII of 1839). Ses Pro-xore 233 
— 8 1 SEE [INTEREST 157 
——-—-S 2 Sue Conreaor Act, 1872, s. 73, illus 
(n) (r) 721 
Interpretation of Statutes Seg TRANSFER or T Ro- 
PERTY ACT, 188,9, 6 a) 965 
Enabling Act—Implied powerto enforce Act. 
One of the first principles of law with regard to the 
effect of an enabling Act is that, if the Legislature 
enables something to be done, it gives power at the 
same time, by necessary implication, to do everything 
which is indispensable for the purpose of carrying out 
the purpose in view 
Itis no doubt true that astatute which imposes a 
duty must be strictly construed, but only in so far 
as the imposition of the liability is concerned. The 





` principle does not extend to mere matters of proce- 


dure devisedasthe best means in all ordinary cir- 
cumstances tocollectthe impost. M. S | GOPALASANI 
OBHETTIAR Y SECRETARY OF STATE FOR INDIA IN COUNCIL 

5 Mad 917 
i Enactment affecting procedure—Whether to be 

given effect immediotely—Goverinment notification 

regarding transfer of execution from Civil Court to 

Collector in certain cases, when comes into effect. 

Any enactment affecting procedure must be given 
effect to at once. 

Where a Government notification provided that 
with effect from a specified date, the execution of 
decrees in cases in which a Civil Court: has ordered 
any agricultural land situated in the United Provinces 
of Agra and Oudh or any interest in such land to 
besold, shall be transferred to the Collector: 

Held, thatthe notification applied not only to those 
cases of. execution of decrees in which till that date, 
neither an enquiry into the nature of the property was 
held nor its sale had been ordered but also to cases 
where a sale had been ordered before the date but not 
held. NAGI AHMAD v. SHEO SHANKAR Lan © Oudh 363 


———— Illustration to section, if can be used to defeat 
plain words of section. 
The illustration to a section cannot be used to 


defeat the perfectly plain words of thesection MARUTI 
v. BANKATLAL Bom. 405 


Illustrations, value of. 

It cannot be laid down that under every cironm- 
stance an illustration must be taken as part of the 
Statute. Buta court should not lightly disregard the 
illustrations merely becayse they do not seem to be 


in accord with generally accepted ideas as to the 
law in other places 


Sampata Naipv.° ° 
interpretation of law. 

It is a well recognized rule of construction 
that if a Statute upon which a particular con- 
struction has been put is® re-enacted® ipsissimis 
verbis that construction must be -considered to 
have the sanction of the Legislature and this ruls 
applies with greater force when the provisions 
of an English Statute have been reproduced by the 
Indian Legislature, It is important that in all 
parts of the Pritish Empire where ‘English Law 
Prevails, the interpretation of „that law by the 

` . 





Mad. 965 


OFFICIAL ASSIQNER CF MABEAS v. ` 
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$ 
Interpgetation of Statutes—concld. s 
court should be'as nearly as possible the same. 
WADHUMAL v Nook AHMAD And 706 


Punctuation marks. whether control meaning. 
In construing a statute a court of law is bound 


to read it without the commas inserted in the print, 


Mansa v ANCuOo 





All 802 . 
Two different portions statute— * 
Contradictions to be avoided... 


It is a rule of interpretation cf statutes that two 


of same 


different portions of the same statute should not be. 
read in a manner.so-as to make one provision e 


contradict the other. 


MapHo Prasan Vyas v MADHO 


Prasap All,668 
Jurisdiction—Civil and Revenue Courts. Srg 
BoMBAY Lanp Kevenug CODE, 1879, s. 121 408 


the plaint is to be looked at and not 





Plaintand not written statement determines 
jurisdiction ; 
In order to determine the jurisdiction of the cour 
the written 


statement. Ganpat l’ugaRI V. ISANAIYALAL Marwari 


L 


Land Acquisition Act for the acquisition 


fat 294 
and Acquisition Act (| of 1894, Sẹ 23—. 
Acquisition by Government- Value to te paid to 
owner—Considerations— Possibility of partof land : 
acquired becoming a building site—Whether affects. 
determination of compensation ok ano 
When a personclaims compensation under the, 
of certain | 


land by the Government, the value to be paid for is - 


the value to ithe owner as it existed: at the date of 
the taking, not the value to the taker and the value . 
to the owner consistsia all advantages which the 
land possesses, present or future, but it is the ; 

resent vslue alone of such advantages that falls to 
be determined. Further, in calculating tbe value of 
the land the changes due to the acquisition are uot 
to be taken into account but the land has to be 
considered as it was priorto the acquisition. Again 
the value which has to be assessed -ig the value to 
the old owner who parts with his property and not 
the value to the new owner who takes itover. 
Where the oldowner takesthe property Bubject to. 
restrictions, it is necessary to inquire how far these < 
restrictions affectthe value. In determining the 
burden of the restriction one circumstance to cousi- 
der is the chance of sucha restriction.being deter- 
mined and it may, therefore, become a relevant-sub- . 
ject of inyuiry as to hy whom the restriction can be 
determined. t 

Where there was evidence to show that the land, 
-acquired was so situated thatit. was rendered pos- 
sible that within a reasonable period some of the 
land would become a building site: 

Held, that some allowance should be .made for. 
such a possibility. CoLLECIOR OF COHINGLEPUT V. 
KRISHNAVENI AMMAL Mad, 604 
—$ 23— Valuation, methods of—‘Value, if 

means market value of property—Successive sales. of 

property—Inference— Building—Rental value, how 
ascertatned—Fall in price of property — Effect. 

Where land is acquired under the Land Acquisi- 
tion Act, the methods of valuation of ihe land may 
be classified under three heads: (t) the opinion. of ' 
experts ; (2) the price paid within a reasonable time 
in bona fide transactious of. purchase of the land- 
acquired or the lands adjacent to the land acquired 
and possessing similar advantages; and (3) a 
number of years’ purchase of the actual or imme- 
distely prospective profit of the lands acquired. 
It: is generally necessary to take two or all of these - 
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Land Acquisition Act—contd. 


. 
methods ef valuation in order to arrive at a fairly 
correct valuation, that exact valuatioh is practically 
impossible, that much reliance cannot be placed on 
` the evidence of experts unless it is supported by or 
Cojucides with other evidence. ; 

* “Value” for the purposes of the Land Acquisition 
Act means the market value of the property. 
may be-affected by, buf cannot be governed bz the 
procedure laid down in the lease for fixing renewal 

remia. 

eThe objection, that averages may be influenced 

by cowucidence, when they are based on the sale of 

` all and suadry kinds of property; is not applicable 
to inferences drawn from the successive sales of the 
same property. 4 

“In tixtng the rental value of buildings, verandah 
‘areas“and-rooms too small for human habitation 

should be excluded from the carpet area of living 

‘rooms, especially in a good residential neighbourhood 

‘but when additional advantages are thrown in, such 
as spacious verandahs, lighted with electric lights 
and tiled, and additional rooms for storing purposes 

‘arè provided, the rate per 100 square feet of the 
carpet area of the living room accommodation should 
be enhanced. 

When the price paid for property has been in- 
flunced by a boom which is followed by a fall in 
rice the court should make a reasonable deduction 
in’ awarding compensation. KARACHI MUNIOIPaLITY v. 
NARAINDAS i Sind 795 
s. 23, r 40—Malik makbuza—dcquisition 
of—Compensation for loss of terenue— Perpetual 
lease of mahal by muafidar . from Government— 
Reduction in lease money, whether can be made 

by court. - 

< A malik matbuza plot was acquired by the Govern- 
ment. The proprietor used to pay the revenue 
of the plot to -ihe perpetual lessee from the 
proprietor of the mahal, who was a muafidar 

“and he was, therefore, paying to ths Government 
a sum smaller than the revenue of the malik makbuza 
plot. Payment of land revenue being stoppad, com- 
pensation was offered by the Acquisition Officer. The 
compensation was paid. to the perpetual lessee on 
the assumption thatthe lease money paid by him 
would be reduced : 

Heid, that asthe sum awarded was not the market 
value of the malik makbuza land ana the lessee and 
the malguzar had no proprietary interest in the land 
acquired, the court was not competent to decide 
what lease money was to be made in future SADASHIV 
Rao DANDIGE v. COLLECTOR or NAGPUR Nag 447 
~——=————§8 23 12,235 2) (3)— Compensation for 

compulsory acquisition— Power of District Judge to 

disallow fifteen per cent,—S. 25 (2; (8), if refer to 
compensation. 

The provisions of s 23 (21, Land Acquisition Act, 
are imperative and the District Judge has no discretion 
to disallow 15 per cent. on the market value for 
compulsory acquisition. It is a statutory amount 
of compensation in addition to the market value and 
the District Judge has no power todeprivea claimant 
of that amount, 
him for compalsory acyuisition. Noris the right of 
the claimant to receive 15 per cent. in addition to the 
market value dependent on his having previously 
claimed it. 

Saction 25 (2) aad (3), Land Acquisition Act, refer 
to market value and not’ to compensation for com- 
pulsory acquisition whichis to be awarded in every 
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Land Acquisition Act—concld. 


-case. MUHAMMAD Sassap ALI Kuan v. Tos SEORETARY 
OF STATE FoR INDIA All 526 


_Land Redemption and Foreclosure Regulation 


(XVii of 1806)—Foreclosure proceedings— Fat.ure 

to take—Suit for possession by mortgagee—Whether 

maintainable Bo 

Where the mortgagee by way of conditional sale 
has not taken foreclosure proceedings under Bengal 
Regulation XVII of 1606, no suit for possession can 
lie. BADRI Das v. RESU Lah.159 


Landlord and tenant— Absence of evidence to show 
tenants -were led to expect permanent tenancy— 
Landlord's acquiescence in construction of mud 

.atructure,if amounts to estoppel—Nature of tenancy 
—Purchaser from tenant, rights of—Landlord, if 
estopped from ejecting purchaser— Tenancy- at-will 
—Formal notice to eject, if’ necessary. 

Where there is no evidence to show that when 
certain persons first occupied a land, they were led 
to expect a permanent tenancy, the mere fact that 
the landlord stood by and acquiesced in the erec- 
tion ofa mud structure does notimply either that 
the occupier was under the impression that hehad 
a permanent tenancy or that the landlord intended 
to create such an impression. In the absence of 
evidence to the contrary, they are licensees permit- 
ted to occupy the jand for the purpose of their 
trade or at most tenants at-will baving no trans- 
ferable rights in the land. When such persons 
purport to transfer their righte, the transferees 
acquire no righta inthe land and having bought 
‘it without the landlord's consent and without his 
having done anything tocreate or encourage an 
expectation that the transferees would be treated as 
permanent tenants, the Jandlords are not estopped 
from ejecting them. É 

In the case of a tenapcy-at-will no formal notice 


is required for ejectment of thetenants. RamKIsHUN 
PANDEY v. BIBI SOHAILA Pat. 567 
Co-sharer — Enhancement of rent for 


particular share—Whether for exclusive benefit of 

co-sharers to whom share is allotted. i 

When a particular set of tenants have been assign- 
ed to a particular co-sharer all that these tenants 
are liable to pay must be paid to that landlord. lt 
cannot be said thatavy enhancement of rent will be 
for the benefit of other co-sharers and not for the 
exclutive benefit of thelandlordin whose share the 
tenants have fallen Gopar Mauatov. Desu Pat, 287 


—————Entry in Record of Rights—Landlord res- 
e ponsible for maintaining irrigation work—lintry, 
if can be used to impute liability to landlord—Surt 
for recovery of arrears of tent—Failure of landlord - 
to maintain ‘irrigation works—Tenant, if can 
clain® abatemente of 9 rent— Benga Tenancy Act 
(VIIL of 1885), 83. 88,52 (G) p wy 
An entry in the Record of Rights describing the 
landlords respgasibility for maintenance of the 
irrigation works can pe fused to impute liability to 
lan jlords. Independent Broo! of some special contract 
‘between the particular tenants and their landlords 
‘by which the landlords undertake to do their dut} 
in their respect is not necessary. . 
‘Ön the failure of a lêndlord responsible for the 
maintenance of irrigation works, to maintain them, 
the tenant can, in a suit for arrears of rent, claim for 
abatement of rent ky way of defence and, the claim 
fer abatement of rent depends rather upon the con- 


liv 


Landlord and tenant—contd, 


~. sequence of the neglect of irrigation works than on 
the neglect independently of consequences. Dxanu- 
KHDHARI SINGH v BIBI AMMA Pat. 431 
—Notice to tenant—Reasonable notice — Lessee 
continues to remainas tenant till notice to quit— 

Tenant not liable for mesne profits, 

The notice required to terminate an agricultural 
lease is not the six months’ notice prescribed by the 
-Transfer of Property Act but reasonable notice and 
it is essential that such notice should be given. 
Until notice is given the tenant continues to be one 

.on the usual agricultural terms applicable to the 
Property, and he cannot be compelled to pay mesne 
„profits on the footing that he was wrongfully: in 
possession, PENUBARTI GuROMURTI v VEMALAPATI 
RANGIAH Mad. 690 
Raiyat ousted from holding~Third person 
cultivating land— Landlord obtaining surrender— 

Suit for ejectment by landlord—Maintainability of. 

A certain holding was brought to sale in 1901 by A 
who purchased it himself, and though there was a 
formal delivery of possession in favour of A, in fact B 
remained in possession. In 1911 A was recorded as 
a raiyat of the holding while B was recorded as an 
under-raiyat under him. In 1925, A's sons surrender- 
ed the holding to the landlord who instituteda suit 
for ejectment of B describing him as an under-raiyat 
„of A's sons who had no right to continue on the 
holding after the surrender: 

Heid, that as there was nothing to show that the 
sale in 1901 was ever recognized bythe landlords or 
that the landlords ever recognized A or his sons to 
be their raiyats, there was nothing in 1925 for A’s 
heirs to surrender in favour of the landlords and that 
, the suit should he dismissed, 
~ When a raiyat is ousted from the holding and a 
third person comes to cultivate the land and continues 
cultivating it for a period of twenty-tive years, the land- 
ford cannot after obtaining a surreader from the old 
ratyat, bring a suit to oust the new one on the ground 
of his being a trespasser. RAMDEYAL MAHANTI v. PITAM 
BoURI Pat. 613 

Rent suit—Registered lease deed—Plea of 
rescission of lease deed—Oral evidence to prove 
rescission of lease—Admissibility of—Evidence. Act 

(L of 1872), s. 92. 

Where ina suit for recovery of rent for five years, 
alleged to be due from the defendant under a 
registered lease, the execution of the registered lease 
was admitted by the defendant whoalleged that he 
had never taken possession and that there was 
rescission of the lease, and the plaintiff objected to 
the admission of oral evidence by the defendant 
‘to prove the rescission of the lease: 

Held, that the view that the oral &vidence was 
admissible was erroneous. ManeLapua SHAH V. ABDUL 
GHANt h 176 

Suit for rent by some of the landlords against 
some of the co sharer tenants—Plea of abatement of 
e rent—Whether can be put forward by tenants on 

record, y 

Where two or more -persdjs have u jeint right to 
land, they cannot assert it except jointly. This 
principle applies to a suit for recovery of arrears ef 
rent by some of the landlords against some tenant 
co-sharers only. In such asuit a plea of abatement 
cannot be put forward by the tenants who are on 

e record inasmuch as the claim >f abatement cannot he 
decided in the absence of all tenants ag parties ABDUL 
“BARI Maa, RAM CHANDRA MAJUMDAR Cal. 593 
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——Tenant proving that for long tige he, has 
never paid rent— Presumption as to rent-free natwe 
of tenancy—Tenant asserting claim to hold land rent- 
free—Suii for rent more than twelve years after 
claim— Whether barred. ` 
Where a tenant has established that fora long 

period of time he has held the ?and free: and has prov- 

ed to the satisfaction of the court . the fact that 
he had never paid rent, a presumption arises that 
the land is rent-free 

Where to the knowledge of the Jandlord the tef- 
ant has for twelve years asserted a. claim to hold 
his land free of rent, a suit for assessment of rent 
brought more than twelve yeersafter the claim was 
first made is barred. Kesno Prasad SINGH BAHADUR 





v TRIBENI SAHAY 4 Pat. 949 
Legal Practitioner. Sze CO-OPERATIVE SOCIETIES 
Act, 1912, ss. 2, 43 (1) ë 438 


Advocate receiving money from client to file 
appeal— Appeal not filed being barred by time— 
Application of money not satisfactorily explained 
— Client's conduct not’ consistent with®hai he 
should normally have done—Client withholding 
correct information from court—- Action against 
Advocate, whether can be taken. 

An Advocate waa engaged to file an appeal and he 
received money from the client for filing the same, 
but as copy of the judgment had not been received 
on that date, he asked the client to see him again, 
The Advocate admitted that he received the copy 
some weeks later and found that the limitation for 
filing appeal had already expired and he returned the- 
copy to the client. But the money was not-eturz- 
ed, and on being asked to explain why he did not 
return the money, he could not give any satisfactory 
explanation, It appeared thst the conduct of the client 
was also not consistent with what he should 
normally have done andthat he withheld the correct 
information about the matter from the court : 

Held, that although having admitted the receipt 
of the money it was for the Advocate to account for 
its application, the court cannot be uninfluenced by 
the conduct of the clieit-wuen deciding whether a 
reasonable cause las been established.to remove 
or suspend the Advocite from practice, and tbat 15 
would be unsafe to take any action on the bare 
statement of the client In the matter of VR SHAN 
MUHAMMAD, BaRRISTER-AT-Law, SHEIKBUPURA 

Lah. 278 S.B, 

Appearing in criminal case without Vakalat. 
nama—Rule demanding the filingof vakalatnama 
in criminal proceedings — Whether arbitrary— 
Advocate wrongly retuining copies of judgment— 
Motive not material—Frofessional misconduct— 
Mortgage with clients for providing for fees in case 
—EHacessive interest— Pressure on clients— Whether 
amounts to unprofessional conduct- Duties of 
Advocates. 

The rule of court which demands the filing of a 
Vakalatnama or Mukhtarnama in criminal proceed- 
ings isan arbitrary rule. There is no mora) sanction 
behind it. It is a rule which was made fcr the 
better administraticn of justice ard it is a rule 
which an officer of the court must comply with but a 
disobedience of that rulein the particular case cannot 
be held to amount to professional misconduct, though 
no rule can be laid down that appearance without a 
Vakalatnama or other non-compliance with the rules 
cannot amount to professional misconduct 

, Where it was alleged that an-Advocate wrongly 
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“Legal Practitioner —concld, e 
retained, the copies of certain #judgments without 
handing them over to the parties as,he was bound to 
do, and even after their asking him for the copies 
he did not give them and it appeared to the court 
that the Advocate did in fact retain the copies : 

Held, that whatever the motive of the Advocate 
might have been in withholding them, having 
regard to the fact thatethere was no valid excuse for 
retaining the judgments, the only conclusion the 
court could come to as regards this matter was that 

© the Advocate was guilty of professional misconduct, 

An Advocate entered intoa mortgage with a certain 

erson,the purpose of the mortgage bond being 
anter alia the provision of fees to the Advocate. 
The interest was excessive and there was some pres- 
sure onthe part of the Advocate to make him 
mortgage a large area: 

Held, that under the circumstances and having regard 
to the method adopted by the Advocate in defending 
himself, he should be found tobe guilty of profes- 
sional misconduct. 

The®position of an Advocate is a privileged and 
responsible one and the public have a right to 
look upon the Kar as consisting of persons in whom 
they may have the utmost confidence. In the matte? of 
Biseswar Natu Sanu Pat.1017 S B. 
Legal Practitioners Act (XVIII of 1879), s. 12. 

Ser Bar Counoris Acr, 1926, s. 10 (0) 847 
———-—-§. 12— Defect of character, significance of, 

The expression ‘defect of character’ as used in 
s. 12, Legal Practitioner's Act, includes not only 
moral turpitude but also such defect in the character 

-ofthe Pleader which renders him unfit tobe a 
member of the hcnourahle profession to which he 
belongs. Inthe matter of Banu Sasur BHUSAN Roy 


` Cal. 316 
Letters Patent(Allahabad), cl. 30. See Civiu 
ProceDuRE Cops, 19Ur, s 109 (c) 853 


Letters Patent:Cal',cl, 15. Sez Catcorra Hiem 
Court (OBIGINAL IDE) huLEs, Cuar XXVII, R,%1 


a 318 
Letters Patent (calcutta, Madras and 
Bombay), cl, 41. Sez CRIMINAL PROCEDURE CODE, 
1898, 8. 404 246 
Letters Patent (Mad.), cl 15. Ses Civiu Pro- 
CEDURE Cope, 1905, O. XLII 449 F, B. 
Limitation beginning to run—Whether can be 
suspended otherwise than under s. 9 or other 
provisions. 


After limitation has begun to run, the question 
whether itcan be suspended otherwise than in ac- 
cordance with s, 9orother provisions of the Limitation 
Act admits of two conflicting answers: (1) that there 
may be a revival of the right to sue when the pras 
vious satisfaction of the claim is nullified with the 
result that the right to sue which has been suspended 
is animated, and the true test to determine whether a 
cause of action accrued is to ascertain the time 
when the plaintiff could have maintained his action 
to a successful result, (2) that except perhaps in 
case where injustice has been occasioned by a court 
by its own acts or oversights, there is noscope for 
ths application of any principles of equity ia the 
administration of the statute law of limitation, anda 
revival of a cause.of action once satisfied or cancelled 
iaforeign to the conceptions of the statute law of 
limitation. HARADA J esta MATH AT DWARKA v. 
RAJBAJESHVARASHRAM - Bom 190 
Limitation Act (IX of 1908, 8 .5—Extension of 

time under=-F'ailure of lower Gourt to consider 
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question of extension of time—Material irregularity 

T ire Procedure Code (Act V of 1998), 

3. A . 

Where the appellant claimed exclusion of time 
in respect of the copies of the judgment and the 
decree and it appeared that the copies were to be 
despatched by post and the appellant urged that 
he was never informed that any advance had first 
to be deposited by him and that as a matter of 
fact an order was passed in his presence that 
necessary copies be supplied: 

Held, in revision that in the circumstances ex- 
naio of time under s 5 ought to have been grant- 
ed; 

Held, also, that the lower Court acted with material 
irregularity in rejecting the appeal without con- 
sideribg the question of extension of time under 
s. 5 and that the application for revision wag 
competent. DHARA SINGH V, ABDULLAH Lah. 153 
——s 5—Filing of appeal after lmitation— 

Party misled by neither legal adviser nor clerk— 

Discretion of court—Time, if can be extended, 

About the end of November, 1930, in accordance 
with along standing practice in the office of the 
Government Pleaders in the High Oourt the clerk 
of the said office enquired from somebody in the 
office of the Stamp Reporter about the last day for 
filing an appeal. An Assistant in the office of the 
Stamp Reporter made certain calculations on a slip 
of paper in pencil and told the Government Plea- 
der's clerk that the 6th February, 1931, was the 
last date for filing theappeal. The clerk believing 
in good faiththe calculation made was correct filed 
the appeal on the 3Cth January, 1931 The appeal 
was found to be barred by two days; 

Heid, that the case wasnot onefor the exercise 
of the discretion of the court under s 5, Limitation 
Act, asthe mistake was not of the legal adviser or 


_of his clerk but of some body else who wasinno 


better position than the man in the street. HABIBULLAH 
v., ABDUL KARIM-ABU AHMED KHAN Cal. 116 
———S. 12 (2)— Application for copy—Period 

during which copy is stopped for want of funds— 

Whether can be counted as ‘time requisite’ for 

obtaining copies. 

An applicaut for obtaining copy from court is not 
bound, in the veryfirst instance, to deposit the 
whole of the advance required for obtaining copies, 
At the time of presenting his application for copies 
he should make the deposit according to his own 
estimate. Ifthis estimate is discovered by the 
Oopying Department to be mistaken it is their 
obvious duty to bring the mistaketo the notice of 
the applicant and demand the deficit of the costs 
when he appears on the successive dates. Consequent- 
ly the period during which the copying is stopped 
for want of funds during the first period when he 
is tid to appear after the date of the re-presenta- 
tion of the applicati$n for copies; or during the 
subsequent weekly periods to which delivery of 
copies may bg postponed, must not be counted 
against an applicant jf he attends on those dates 
butis not asked to Sayfurther advance and this 
period must be counted as time requisite for obtain- 
ing copies within the meaning of s. 12 (2), Liita- 
tion Act GaJeaTILaL V MAULIPRABAD Nag. 742 
Samarang, 14-—Hzemption under s.14—When can be 

claimed, 7 or 

In order to claim exeuption unders 14,’ Limitat 
tion Aot, the cause of action in the two suits muse 

6 3 
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be thesame, Karsinpas DHINJIBHOY v. SURAJBHAN 

AMRIJPAL Bom 630 
t-e-—— 5 14—Ignorance of lawe-Whether bona fide 
_ mistake, 

Ignorance of, or inattention to, the law by persons 
who should be well aware of its provisiois cannot be 
regarded asa bona fide mistake within the scope of 
B 11, Limitation Act DEPUTY UOMMISSIONER, 'HANG v 
Devi Dima Lah 245 

$18—Fraud not of decree-holder but of 

auction-purchaser- Applicability of s. [8—ivil 

Procedure Code (Act V of 1908), O. XXI, r 90— 

Application to set aside order confirming sale— 
` Extension of time on account of fraud--When can 

be granted : 

Any person whose fraud has kept from another 
person the knowledge of his right to institute a suit 
or make an application is within the provisions of 
8.18, Limitation Act. 

_ If a jndgment-debdtoris able toshow that the 
auction-purchaser committed such a fraud as brought 
about the circumstances which appear in the first 
part of s 18, then time for his application to have 
the confirmation of the sale set aside, would run only 
from his discovery of such fraud. DeGAPUDI PULLA 
Revpt v RABALA PATTABATRAMI REDDI Mad 388 
—— s. 19— Acknowledyment and novation 

distinguished 

_ Where undera mortgage deed executed in 1911, 
the mortgage amount was payable in five years, 
and if not paid within that time the mortgagee was 
to take rossession as owner, but the mortgagee did 
not take possession andthe mortgagor in 1927 made 
an acknowledgment in the mortgagee's bahi account 
to the effect that intereston the mortgage had been 
paid up to date and that. a specified amount was due 
under the mortgage deed : 

Held, that the acknowledgment did not amount 
to a novation of contract:and being unregistered 
could not create acharge omthe property 

Held, also, that even if the mortgagee had a remedy 
to sue for money, it was barred by time BADRI Pas v. 
Basu Lah 159 
S, 19— Acknowledgmeni—-Pleadings, siate- 

ments in—How far will constitute acknowledgment 

—Civil Procedure Code (det V of 1908),0. VII, 
r. 8. . 

A died leaving a widow, a daughter married to 
B and a predeceased son's widow C. The widow 
gifted halfthe land to B Certain reversioners 
brought a declaratory suit and it was decided that 
the alienation did not bind the reversioners, On the 
death of widow, the reversioners sued fur possession 
tf the house and for a declaration regarding the 
land of which they were already in posgession B 
contested the suiton a pleaewhich succeeded, namely 
that the reversioners could not sue for possession 
in the presence of C, the predeceaseg son's widow 
who wasa preferentialheir © also filed a rent suit 
against the reversionerg and in the written statement 
to this suit C admitted the correctnesgof the plaint. 
The suit of the reversioners having been dismissed 
C brought a suit for possessidh of the land which 
was gifted to B by A's widow. The suit was prima 
fac time-barred butit was contended that Bs 
pleadings in the suit by the reversioners and in C's 
rent suit constituted acknowledgments which extend” 
ed the period of limitation : 

Held, (i) that no such extension was alleged or 
claimed in the plaint and under O. VII, r. 6 of the 

eo » e 
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Oivi! Procedure Code, 
done; 6 

(1) that so far asthe suit of the reversioners was 
concerned B merely pleade!t jus tertii to defeat 
the suit and this did not conetitute acknow- 
ledgment witrin the meaningof s. 19, | imitation 
Act 
- (iii) that so far as C's rene suit was concerned, 
she was a co-owner with B who merely. stated ibat 
he did n t object tober getting a derree for the 
whole amount of rentand that this also was nob 
an acknowledgment within the meaning of s 1%. 

limitation must be dependent to some extent on 
the form and substance of tiesuit UMRI v KALU 

Lah, 343 
S. 19 — Admission of execution before Sub- 

Registrar, whether amounts to acknowledgment 

Admission of execution by the executant of a 
mortgage deed before the Sub-Registrar will amount 
to an acknowledgment of liability within the mean- 
ing of s. 19, Limitation Act, if from the surrounding 
circumstances an acknowledement of lab Sivy is 
necessarily implied in such admission 

Except where a benami transaction is suggested, 
the admission of execution before a Sub-Repistrar 
within 4 months after the execution of the dccument 

is to make the document operative. It will be the 
strongest case where a man is anxious toadmit his 
liability. CAKEDELLA hosayya v, Koma PITCHATYA 
Mad 654 
— 8$, 19, 20, 21—Acknowledgment by guardian 
on behalf of mineor—Benefit to minor. : 
A guardian of a minor cannot acknowledge lia- 
bilities in respect of any debt due from a minor so as 
to exterd the period of limitation against the minor 
in accordance with es 19 and ?0 of the Limitation Act 
unless it was shown that the guerdian’s act was for 
the protrcton or benefit of the minor's property. 
Berong SINGH v. RALDEO PRASAD Cuth 180 
s 21. See Hindu | aw 404 
———— sS 2ļ— lindu Law— Minor—Mother, if lawjul 

guardian i 

\\ bere the mother is not only the natural guardian 
of her minor son but also his legal guardian uncer 
Hindu law, she is his lawful guardian within the 
meaning of s. 2}, Limitati n Act, and is competent to 
acknowledge previous debts so as to enable the credi- 
tor to reckon a fresh period cf hmitation from date 
of acknowledgment. LBrouv SINGH v BALDEO FRASAD 

Oudh 180 
——-Sch. |, Arts 32 120—Co sharers—Suit for 
injunction for removal of obstruction by defendant 

—Cause of action. when arises-- Limitation for suit. 
“ Where the plaintiff brought a suit for an injunc- 
tion restraining the defendant from preventing bim 
from using the field, owned jointly by the plaintiff 
and the defendant asa pathway and directing the 
defendant to keep it open asa path for him and his 
carts; 

Held, that in suits of thiskind the real cause of 
action was the ouster of the plaintiff from property 
jointly owned by him and defendant and reserved 
for their common use for a specific purpose and not 
the perverted user of such property by the defend- 
ant nnd that Art 120 and not Art. 37, Limitation 
Act, applied to the case. ` aie saa 

Articie 32 does not apply to “a case where 
the defendant's act, though it might also have 
resulted in the perversion of the wser from the 

original sgacitied purposs, really amounts to an ouster 
e 


this should hase been 
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of the plaintiff from the property in question and the 
real object of the suit is not to get riù of the perversion 
simpliciter but to have the dispute as to title settled. 
Mastan Sincav Santa SINGH Lah 553F B. 
———— Son. |, Arts. 62, 97, 116 —Mortgage in 

favour of minor—Repudiation by minor—Suit for 

money received by mortgagor —Limitation. 

The plaintiff sued “for possession of land on the 
basis of 4 mortgage deeds but alleged that he had 
cancelled the fourth mortgage which was executed in 


*.1919 while he was a minor asit was not for nis benefit, — 


It was held that he was entitled to possession on the 
basis of the first three mortgages but not on the fourth 
mortgage, as plaintiff himself had cancelled it by 
notice. In 1925, he brought another suit to recover from 
the defendants certain sums which he said had been 
advanced out of his estate when the mortgage deed 
was written: ` 

Held, that the sscond suit was not one for breach of 
contract and was governed either by Art. 62 or by 
Art W ofthe Limitation Act according as to whether 
the contract was void or voidable and that Art. 116 was 
inapplicable MILKAHA Sincnv. Fagan Din Lah 186 
_— Art. 85—Mutual, open and current 

account—Meaning of. 

Article 8+, Limitation Act, refers to a suit to 
recover the balance on'a mutual, open and current 
account between the partiesand time begins to run 
from the close of the year in which the last item 
admitted or proved isentered inthe account. Whe- 
ther an account is mutual, open and current so a8 
to attract the application of Art. 85 isa pare ques- 
tion of fact and depends onthe nature of the deal- 
ings between the parties, nature ofthe entries and 
other relevant circumstances In order that an 
account should be mutual there must be dealings 
between the parties and such dealings must be cap- 
able of giving rise to independent obligations on 





each side of the account at any given periodor 
stage. The test to determine if an accountis 
mutual, openand current is to see whether the 
dealings between the parties are of such a nature 
that the balance might shift sometimes in 
favour of one party and sometimes in favour 
of the other An account current means a 
running account, that is an acount which 
is c’ntinued and not stopped or closed Ifthe 


account is running, that isto say, ifit is unclosed, 
then itis open and current Mere cessation of the 
dealings between the parties does not mean that the 
account is closed. The real question in each case 
would be what is the intention of the parties, and 
that must be inferred fromthe surrounding circume 
stances. ' R 

The theory upon which the doctrine as to mutual 
accouats rests is that there isa mutual understand- 
ing between the parties, eitber express or implied 
that they will continue tocredit each other until 
one signifies a contrary intention, when the balance 
being ascertained, becomes due and payable 

In order to bring a case under Art. 85, it ig 
necessary for the plaintiff toshow thathe is suing 
for the balance due on a mutual and open account 
The account must be open down to the suit but if 
at the time the suit is brought, the account was 
closed, Art. 83 will not apply. Karsonpas DHUNJIBHOY 
v. SURAJBHAN RAMBIJPAL Bom. 630 
—_—- Art 89—Tests for deterainatism— 
Cause of action under Art 89, when arises. 





Article 89 applies to a suit bya principal against e only the remedy o 
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his agent for an account andfor any money that 
may be found due on the taking of such account. 
Whether an account was demanded and refused or 
not depen'is onthe circumstances of each case, and 
there is no reason why a refusal may not be infer- 
red or implied from the facts of the case. KARSONDAS 
DAUNIBHOY v SURAJBHAN KAMRIJPAL Bom 630 
—— Art. 97. See LIMITATION AOT, 
1903, Sou. I, ART. ' 2 __ 186 
——— Art. 113—Suit for specifie per- 
formance of contract Limitation, starting pornt of 
—'Fixed, significance of. , 
The period of limitaiion for a suit for specifie 
performance of a erntract, which is governed by Art. 
113, Limitation Act, commences from the date fixed 
ia the contract itself whi-h is to be specifically en- 
forced, whether the contract be oral or ia writing. 
The force of the word ‘fixed’ implies that is should be 
fixed definitely and should not be left to be gathered 
from surrounding circumstances of the case. KABHI 
Prasap v. CHHABI LAL All, 586 














Art 115. Ser Oontracr Acr, 1872, 

s 151 - 1001 

~—— —— Art 116. Sze LIMITATION ACT, 1968, 

Scu I, Arrt 62 186 
— — Art 120. 

SFE COMPANIES AOT, :913, s 233 893 

See LIMITATION Act, 1908, Son. I, ART. f2 553 


——_— —— Art. 120 —Declaratory suit, whether 
should be brought on first denial of title—Plaintiff 
in possession. 

Denial of title does not necessarily mean that the 
plaintiff must bring his declaratory suit from the 
time of his first denial of title, in cases where 
the plaintiff is in possession of the property. 
Where the plaintiff is not in possession of the property 
nor is thedefendant in possession of the property, 
the same principle applies, SHANKAR Das v. Duan 
Devi . Lah 241 
——— Art 120—Owner in possession of 

properti —Suit for declaration that he is in posses- 

sion— Cause of action, if arises on each occasion of 

denial of his rights. ; , 

\\ here an owner is in possession of property he 
acquires a cause of action on each occasion on which 
his righis are denied f f 

In 1917, the plaintiff applied for. correction of 
khewat by eutry ofhis name in the defendant's 
place. The application was dismissed. In 142», he 
again aj plied for correction of khewat The applica- 
tion was again refused He then filed a suit in the 
Civil Court, fora declaration that he was the owner, 
of the property, in 1928 within six years from 19:6 
but beyong six years from the denial in 1417: 

Held, thatthe suit wag» within time under Art. 

-120, Limitation Act, as the plaintiff had a cause 
of aetionon denjal of his rights jn 1926. SALAMAT 

Bream v. IKRAM HUSAIN” . All, 728 

———-Art 120 —Suit for.declaration of title 
to property ig custodia legis— Right to sue, when ec- 
crues —Suit for declaration barred—Right, if barred. 

‘A suit tor declaratidh of title to property which is 
‘in custodia legis is governed by Art 120, Limitation. 
Act Under Art. 120, the right to sue accrues Sly 
when the defendant infringes or at least bas clearly 
And unequivocally threatened to infringe the right 
asserted by the plaintjif in suit. h aa 

Although a suit for declaration of title to certain 
lands may be barred under Art. 120, but the bar aflepts 


rseliŝf by way of a'décidtation and 
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doês not extinguish the right and title of the true 
ownérto the property. SHARADA» Perera MATH AT 
DWARKA v. RAJSAJBSHVARASARAM Bom. 190 
= m SoM 1%Art.127. See HINDU Law 780 
aaaeeeaa Art 164. Sge Orvin PReCEDURH Cong, 

1908, s 152 823 
Art 164—Application to set aside 
cox parte decree -When to be filed. 

Under Art. 164 of the Limitation Act, an applica- 
tion toset aside an ex parte decrees . must be filed 
within thirty days from the date of the decree or 
where the summons has notbeen duly served, from 
the date of the applicant’s knowledge of the decree 
and not within thirty days of the knowledge of the 
suit, RAJESAWARI PRASAD SINGH v BRAHMANAND Lar. 

















Pat 314 
Art. 176. Sse Orvıu PROOEDURE 
Cong, 1903}, O I, R. 10 693 


—————Art 179. Sze Civin Procepure UODB, 
1908, s 109 . 258 
Š Arts. 180, 182—Application by 
decree-holder-purchaser for delivery of possession— 
Limitation—A pplication ‘closed’ without final orders 
—Fresh application —Limitation—Applizability of 

Art. 182—Rejection of application as time-barred 

An execution sale was confirmed on August 3°, 
1921, The decree-holder who had purchased the 
properties, which included a house, in auction filed a 

etition for delivery of possession on September .22, 
1921, but the house was not delivered. He tiled 
another petitimn on September 23, 1924, alleging 
that the house had not been delivered to him as it 
was under lock and key. The court ordered delivery. 
On March 1i, 192¢, he again applied for delivery. 
This application was dismissed as time-barred. 
Another application was filed on March 3, 1927. 
The final order on the petition of September 22, 
1»21, was simply ‘closed’ and on the petition of 
September 23, 1921, was ‘delivery on December 9, 
1994,’ after which there were no further orders : 

Held, (t) that the last petition, namely, that of 
March. 3, 1927, should be regarded as a reminder 
to the court to proceed with the original petition 
on which delivery was ordered and which was never 

roperly disposed ofand it was not therefore, time- 
barred: No time ruas against the presentation of 
such a reminder petition; | 

(2) that the petition was not barted by res judicata 
on account of the order dismissing the prévious 
petition as time-barred because that order could be 
valid only in the light of its being a fresh execution 
petition, but asa fresh petition it was misconceived 
and its dismissal could not prevent the reminder 
petition being put into court to ‘proceed with the 
original petition which remained undispdsed of. 
Appavoo NAINAR V LAKSHMANA REDDI Mad. 397 

.———-Art 181 Ses Civic PROCEDURE He, 

1908, 8.152 .” s. $ 23 
Arts. 181, 182 (2)—Decree declared 

igexecutable in execution. proceedings —Decision 
„reversed on appeal—Subsequent application for 

execution—Limitation—Startigg point—‘Date of 
decree’, meaning of—Doctrine of continuation on 
r@ival—Necessity of executable decree. 

A decree for money was passed on April 2), 1922. 
Oa December 23, 1924, the decree was dec'ared incap- 
able of execution, on the application of the judgmen!- 
debtor. The Appellate Court reversed this decision 
on February 26, 1926, and the decrse-holdr applied 
for’ executton*for the first times oa dune 9, 1928, It 
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was contended 
barred ; 

Held, (i) that theory of continuation orrevival of 
petitions was not applicable as the decree holder 
had not made any previous application which could 
be continued or revived. - 

(ii) the decree-holder's objection to the judgment- 
debtor's petition could not be regarded asa step in- 
aid of execution as there was no previous application- 
for execution ; 5 

(tit) but, it was not an unwarrantable extension to 

- hold that the date of the decree in Art 182 (1) was 
really when the bar to its executability was removed 
by the appellate decision, or alternatively to regard 
the application filed after such removal as governed 


thak the application wag times 


by Art 18!, andin either view the application was 
not time-barred, Vempatt Maxcamma v, Dyta 
NaRaYANAPPA Mad. 930 


—— Sch. |, Art. 182. Sre Civ. Procepurs CODE, 
1908, O. KALI, RR 4,11 765 

—— Art. 182—Application against one 
surety, if saves limitation against others. 

An application to enforce sucha bond against one 
of the sureties cannot save limitation against the 
other sureties, even though the names of the latter 
were mentioned in the application without any rélief 
being sought against them, JAMUNADAS RANUJI, M 
KANDIYIL KRISHNAN Mad 1004 
——- Art. 182—Mere application for a 

copy of a decree—Whether a step-in-aid-, of 

execution—A pplication to execution Court itsélf—~ 

Necessity of. ra 

Mere application fora copy of a decree cannot 
bé said to be astep-in-aid of execution of a decree 
within the meaning of Art 182, “Limitation Act. 
To come within Art 182, a decree-holder must make 








some application to the execution court itself. 
Narayan Dass v. TARAVATI All 915 (b) 
——--- Art. 182, Expl. |. Sez PARTITION 

Suit 68 





Art. 182 (5)—Application for execu- 
tion against minor represented by deceased person as 
guardian— Whether saves limitation—Ciril Pro- 
cedure Code (Act V of i908), 0. XXXII, r. 518). 
An application for execution against a minor 

judgment-debtor mentioning therein as his guardian 

the person who had been appointed and was acting 
as guardian but who happened to have died before 

the date of the application is sufficient to furnish a 

1resh startikg point for limitation for the execution 

ofthe decree. VIRIYALA JacanaTHA Rao v. VIRIYALA 

NARAYANAMURTY 3 Mad, 714 

os Art. 182 (5.—Application for time 
toput in petition for substituted service, whether 
step-tn-aid—Step-in-aid, essentials of. ; 
An application for execution was filed on October 

14, 1920. Notice not having been effected fresh notice 

was ordered for December 16, 1920. This was 

returned 6n the ground that the judgment-debtor had 
gone to another place, The Pleader asked for time to 
apply for substituted service but the court ordered 
fresh notice for January 17, 192), As batta wea hot 
aid the petition was dismissed on this ground on 
December 23, 1920; K 
Held, that the application for time to put in a peti- 
tion for substituted service was not, inthe circum- 
stances, an application to take any step-in-aid of 
execution. NE GEN 
` Iş is settled law so faras Madras is concerned that a 
4 step-in-aid of executionfor the purposes of Art. 182 
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„of tha Limitation Act must fulfil two conditions : nor. the Government which has succeeded the zemin- 


(1). The step is one which the court has to teke and 
(2) the court must be asked to take it. 

Grounds for exemption from limitation must be 
specially pleaded. Ramaswaart OnETTY v. PALANIAPPA 
Ouutry Mad. 933 


Madras Agency Tracts Interest and Land 
Transfer Act (| Of 1917), ss. 4, 39—Rules under 
the Act, r. 4--Order refusing ejectment—Competency 
of second appeal—Order, whether ‘decree’—Civil 
Procedure Code 1 Act V of 1908), ss. 2 (2), 96, 100 
eThe provision contained in r 4 of the Rules 

framed under the Madras Ageucy Tracts Interest 

and Land Transfer Act of 1917, that no second 
appeal lies from ejectment orders, applies not only 
to orders of ejectment passed under s 4 (2) of the 

Act but also to orders refusing ejectment. 

An application under s.4 (1) of the said Act is 
not a suit and an order refusing ejectment is nota 
decree’ within 8,2, Civil Procedure Oode. Drpua 
Batgsu v Lasopo UHINNA SANyasarya Mad 941 
Madras Co-operative Societies Act «VI of 

1932),s. 51,1). See Co-orgrative Sooretres Act, 

1912, ss 2,43 (1) 438 


Madras Estates Land Act (lof 1908),s 3 (2) — 

. Grantin inam—Grunt of melwaram rights only 
—Whetheran estate—Shrotriem grants, if can be 
of kudivaram rights only —Deed—Oonstruction—M’ 
used in grant does not necessarily mean mauza— 
Terms of grant clear—Subsequent documents need 
not be referred. 

Where a‘grantininam is a grant ofboth the 
landlord's and the tenant's 1ight in the land i.e, the 
melwaram and the kudivaram, the land is not an 
estate; but ifthe grant isof the landlord's right or 
melwaram alons it is an estate 

The word ‘shrotriem’ as applied to a grant may 
mean a grant of melwaram 28 well as kudivaram. 

Where a grant of a village Las tobe construed, 
in the absence of any evidence on the point it isnot 
safe to act on the mere surmise that the letter “M" 
stands for mouza. 

If the meaning ofa grant is clear it is not neces- 
sary to examine the documents subsequent tə the 
grant to find outits precise nature. KunpsPaNAIDU 
v. MAHALAKSHMAMMA Mad 588 (b) 
-———s, 75. 

s. ll o 380 
Madras Hereditary-Village Offices Act (ll! of 

1895),s 10(5. Ses Contraor Act, 1872, s. 55 
Madras Irrigation Cess Act (Vil of 1865, as 

amended by Act V of 1900),s.1 (b) —KRight *to 

levy water tax—Tests~Use of water stored in 
natural ponds and depressions but flowing from 

Government streams —Liabil ty to pay tax— 

Precarious fiow of water —No implied agreement or 

easement ae 

In deciding whether the Government is entitled to 
levy water tax under the Madras Act VII of 1865 
what has to be decided is not whether the water 
belongs to the Government, but whether it comes from 
a riveror stream that belongs to Government and 
the Government is entitled ty levy tax where the 
water flows from a river belonging to Guvernment 


though it is stored in natural ponds and depressions s 


before it is used for raising crops. 
An agreement entered into by the kapus 
and karnams of a village it cannot bind their zemindar 


. 
Pa 


See Civit Pkroogpore Cope, 19u8, ` 


dar. 

Where there he’s been no continuous and consistent 
use of water but only a precarious overflow of water 
from higher lands to lands lying lower down there 
cannot be an implied agreement or the acquisition of 
an, easement. KoNDEPATI AYYANNA V. SRORETARY 
CF State ror [NDIA IN COUNCIL Mad. 594 
Madras Religious Endowments Act (Il of 

1927), 85. 78—Order for delivery of possession 

—-Non-compliance— Power of District Court to 

enforce its order by giving delivery of possession— 

Jurisdiction— Inherent jurisdiction to enforce orders 

-—Civil Precedure Code (Act Y of 1908), s. 151. 

Where an order has been made by the District 
Court under s 78 ofthe Madras Religious Endow- 
ments Act for delivery of possession, if the obstruct- 
or disobeys that order, the District Court has power 
to enforce its order by causing delivery of posses- 
sion tobs given by an officer of the court. 

When once a court is given a jurisdiction, the 
necessary consequences flow from its exercise of 
such jurisdiction without any express words, 
S, Narayana IYENGAR v. K. V. DESIKACHARIAR 

Mad. 335 
Madras Stamp Act (VI of 1922), Sch. | (a), 

Art. 4. See Srawp Act, 1899, s 2 (15) 529 (b) 
-Matabar Gompensation for Tenants’ Im- 

provement Act | of 1900), s. 10-- Compensation, 

af can be given for paddy crops. 

Quere:— Whether compensation under the Malabar 
Compensation for Tenants’ Improvement Act can be 
given for paddy crops. HARIHARAN Parrak v. Pacay- 
VEETTIL NARAYANA MENON Mad 174 
Malabar Law—Karar—Consent of most of the 

ad.lt members of tarwad—Whether binding on 

other members, 

A karar to which the majority of the adult 
members of a tarwad or tavazhi are parties is bind~ 
ing on the tavazhi in general and it is not binding 
on the dissentient members only to the extent of 
not depriving them of their right to succeed as 
karnavan and of not depriving them of their right 
to maintenance. Apart from these two it is binding 
even on the dissentient members If there are no 
dissentient members but if all the adult members 
are present atthe spot and the other members are 
absent and if that was the reason why they were not 
parties to the karar, the position is somewhat 
stronger. i 

Where the karnavan ofatarwad was oneof the 
parties to a karar entered into when he was ananda- 
ravan, it is proper that other members of the tavashi 
which is interested in attacking the kararare made 
parties eto the suit in a representative capacity. 
Kuniamuayan v NALAKÊTH Konu Sow Mad. 758 
Malictous prosecution — Damages, suit for—Com~ 

flaint—Order ty issue of process and search 

warrant— Accused appearing in court before issue 
of process —Cause of action for malicious prosecution, 

tf arises.» 4 ° 

Whege on a complaint the court ordered the issue 
of process under s” 204, Criminal Procedure Code, 
and the issue ofa search warrant for production of 
certain articles but before any process could “issue, 
the accused appeared in court and the court cancelled 
itsorder for issue of summons and search warrant: 

Held, that theeprosecution had commenced and. 
that on the dismissal of the complaint the -acctised 
had acause of , nction fora suit fop damages for 

6 gi 
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< Malicious prosecutlon—concid. 


ZAHIRUDDIN MOHAMMAD v 


malicious prosecution, 
à Pat. 271 


Bupar BIBI 


Married Women’s Property Act (Ill of 1874), 


S. 6. SEE Oontracr 998 
Maxim—Falsa demonstratio See DEED 666 
‘falsus in uno falsus in omnibus’, scope of. 

Seg CRIMINAL TRIAL 359 
Mortgage- Equitable mortgagee, rights of. 

An equitable mortgagee under Indian Law is 
merely a creature of the Transfer of Property Act. 
Under the Transfer of Trope:ty Act an equitable 
mertgagee has no right to possession. His only 
right ‘is to obtain a decree for sale. 

English and Indian Law on the point compared. 
RamaswaMi Pinta v Ramasauit OHETTIAR 

Mad, 449 F B. 

Mortgage made partly for fresh consideration 

and in pursuance of vague promise to execute mort- 
gage—Validity. 

‘There isno rule of law that if an alienation was 
made in order to secure not only past debts but 
also fresh loans made at the time of the alienation, 
the alienation cannot be avoided as a fraudulent 

“ preference. - . 

Where the debtor had merely made a vague 
promise toexecute a mortgage and had not offered 
anything definite “as security and subsequently 
executed a mortgage of practically the whole of his 

-estate without providing for his other creditors : 

Held, thatthe mortgage could not be treated as a 
transfer in pursuance of a prior agreement and was 
a fraudulent preference. RAMASWAMI NAYAKAR v 
VENKATASAME NAIOKAR Mad 876 

Mortgage by'co-owner— Partition—Substitution 
of securities 

. Whero a joint owner created a mortgage and sub- 
sequently there isa partition, the mortgage will’ be 
binging on the properties allotted to the mortgagor 
even in the hands of his transferees BuLAGI Man v. 
ABDUL Karim Lah 432 
Mortgage by way of conditional sale— Essential 

characteristics of 

The essential characteristic ofa mortgage by way 
of conditional sale is that on breach of the condition 
of repayment within the stipulated period the con- 
tract exhausts itself and the transaction is closed and 
becomes one of absolute sale te be enforced by 
foreclosure. A mortgagee cannot, therefore, give up 
the condition as to saleand treat the mortgage as an 














ordinary one. Bapri Vas v. BEsu Lah. 159 
- Mortgaged property purchased by two 
persons—Right to possession—Puisne mortgagee— 


Rights of—Puisne mortgagee not purty to suit by 
first mortgagee— Property suld in execution of first 
mortgagee's decree—Puisne gnortgagee's rigi of sale. 
Where there are two purchasers of mortgaged 
property, as between them, quite apart from „he 
right to redeem, the prior purchaser has the right to 
possess the property and it does notin such a case 
"mather if the purchaser was the first`or the subsequent 
mortgagee ° 
` A puisne mortgagee is entitlgd to a sales of the 
property, subject to the rights of the first mortgagee, 
‘evenefter the property has been sold in execution 
‘of a decree obtained by the first mortgagee in a suit 
to which the puisne morigagge was not a party. 
Ram Kinkar Hazra v, HARERAN HAZBA Cal. 575 
f —Mortgagee-decree holder, “if bound to accept 
part payment—Part payment, if stops interest from 
running. ° ° eo? - 





- ruption or collusion with the purchaser, the 
. will not interfere, even though the sale.be very ais- 


1933 - 
[293 | 


Mortgaze—contd. 


The holder of a mortgage decree is not hgund to 
accept a part payment of the amount payable under 
the decree. Consequently interest does not cease to 
run by reason of the deposit. Mewa SINGH e. Tara 
Sinan Lah 416 ia) 

Power of sale- Bona fide sale will be valid 
even though price fetched is inadeyua'e— Pesition 

of mortgagee—Specific HeliefeAct (1 of 1877), ss 82 

(2), 28- Unfair contracts - Specific performance of 

—Inadequacy of price, how far ground ‘for not 

allowing specific performance. 2 

A mortgagee with a power ` of sale is  strigtly 
speaking, not.a trustee of the power of sale. 
a power given to him for his own benefit, to enable 
him the better to realise his mortgage debt. If he 
exercises it bona fide for that purpose, without cor- 


advantageous, unless indeed the priceis so low as 
in itself to be evidence of fraud. The onlyrequire- 
ment is that the mortgagee should act in bord 
faith, 

The term ‘hardship on the defendant’ in s. 22 (2) 
of the Specific Relief .Act is used in the sense of 
some collateral hardship and not merely the diminu- 
tion of the purchase money. I 

Section 2%, Specific Relief Act, relates to con- 
tracts that cannot be enforced because they are 
invalid on account of fraud, undue advantage, mis- 
representation, ete It does not apply to contracts 
which are legally valid, though there is unfair 
advantage on one side. Section 22 applies to such 
cases. 

In applying s. 22, Specific Relief Act, the test is 
did the plaintiff in the particular circumstances take 
an improper advantage of his position or the difficulties 
of the defendant. Ficuir MOIDREN v. CHATHURBUJA 
Das Mad.1023 
— Prior subsisting mortgages redeemed Ly 

invalid mortgage—Effect of. 

An altenee must be presumed to have intended 
to have kept alive for his own benefit the prior 
subsisting mortgages which have been redeemed 
by an invalid mortgage. Pan SINGH v. BUNDER 
Singa Lah. 719 

Redemption — Usufructuary morigage — 

Postponement of redemption for a long period— 

Whether necessarily a clog on redemption—Tests— 

Transfer of Property Act (IV of 1882, 3 60. 





The postponement of redemption for a long 
period in ausufructuary mortgage is not neces- 
sarily or per se a clogon redemption. What has to 


be seen is whether the effect of such a covenant is 
to postpone redemption for an unduly long period 
without any corresponding advantage tothe -mort- 
gagor or whether the circumstances are such as to 
indicate that the stipulation postponing redemption 
is unreasonable and oppressive and intended to 
fetter the rightto redeem. Bansr LAL v. SAWANU 
' Lah. 1016 
Sale and agreement to reconvey—Construction 

—Out and out sale or conditional morigage—Right to 

redeem after term. 

Where simultaneously with the execution ` ofa 
sale deed the purchaser executed an agreement giving 
the vendor aright to re-purchase for the sale price 
at any time after 25 years : 

lield, that time was not of the essence of the 
contract and the two documents created a mortgage 
by conditional sale which could be redeemed within 


It is. > 


court . 


| Vol. 145] . 
“Man apa aai, Sz 


60 years after the expiry of the term of 25 years. ’ 
Gouri P MEGEHRAJ SINGH E All. 147 
Simple mortgage of whole property—Sale 
of entire property by part owner—Vendee entering 


into possession—Discharge of part of mortgage debt . 


bu vandee—Sutt by another part owner for posses- 
sion of his share— Vendee, whether to be dispossessed . 
~-Private pryment of simple mortgage— Whether can 
be set up asshield against claim for possession. 

H died leaving a son, a widow and two daughters 
e Allthe heirsof H executed a simple mortgage deed 
“in favour of certain mortgagees. K, the son took 
possession of the entire property and then purported 
to trausfer the whole of it tothe defendant who en- 
tered into possession and paid off a part of the previous 
mortgage debt with a portion of the sale proceeds 
left with him. About a year before the expiry of 
limitation ofthe prior mortgage, an heir of one of the 
deceased sisters of K instituted a suit for recovery of 
his share. The defendant cont:nded that he was 
entitled to be paid a proportionate amount of the 
sum which he paid towards the discharge of the 
previous mortgage debt: 

Held, thit the defendant could not be justified in 
holding up his private payment of a simple - mort- 
gaga as a shield so as tọ resist a suit for possession 
by the mortgagor's representatives, as the defendant 
was entitled to the property as purehaser of the 
equity of redemption ani not by “irtue of the pay- 
ment of the previous simple mortgage. MOHAMMAD 
JABNAIN v KUSTAM ALI All 277 
Suit by mortgagee for possession—Question 

of considerativn, how jar material. i É 

In a suit bya mortgages for possersian simpliciter 
oa the basisof a mortgage deed, the question whether 
the mortgage was fully supported by consideration 
need not be goneinto where some consideration has 
admittedly passed The exact sum due need not be 
determined tillthe time of redemption. Fazat Din 
v MILKHA SINGH Lah 182 
Two mortgages on same property— Subsequent 

mortgage to third person -Suit on the, two mortgages 

—Sale—Suit on third mortgage—Purchaser in 

possession impleaded in suit—Purchaser, if. en- 

tirled to set up the two mortgages as shield—Amount 
to which purchaser is entitled. 

A executed two simple mortgages in favour of B 
ia respect of certain property. Subsequently he 
executed a third mortgage in favour of C. B sued 
on his mortgages and in auction sale the property 
was purchased by D. C sued on his mortgage 
making D a party on the ground that he was a 
subsequent purchaser, the sale having been held 
after the mortgage ia suit: 

Held, that D was entitled to set up the two 
mortgages in favour of B as a shield and to claim 
that C should redeem those mortgages before the 
property in his possession could be put to sale 
but be was not entitled to the amount which he paid 
at. the auction sale but only to the principal amount 
on the mortgage with the interest up tothe date of 
obtaining possession. SARDA PRASAD Vv, KANHAI | AL 

All 304° 
Motor Vehicles Act (VIH of 1914), s. 16-—U. P. 

Motor . Vehicles Rules, 1928—‘Number’, meaning of 

~~ Reproduction of arithmetical number and letters 

on number plate in Hindi—Whether suficient 

compliance with Rules. ` . 

The word “number in the U.. P ;Motor Vebicles 
Rules, 1928, framed under the Motor Vehicles Act,- 

& è ¥ . 
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Motor Vehicles Act—concld. kan 


is not used in only the arithmetical sense but 4s 
wide enough to cover letters, figures and magks, 
which may be assigned by the registering authority, 
to a motor vehicle 

Wherethe accused reproduced the arithmetical 
number and the letters on the number plate in 
Hindi: 

Held, that it was not sufficient compliance with 
the provisions of the U P Motor Vehicle Rules 
as the number on the number plate as displayed by 
the accused was not the number actually assigned 
to the cir as defined in the Rulesand a conviction 
under s 16, Motor Vehicles Act, was justifiable, 
Surva Prasap GUPTA v EMPEROR All. 670 


Muhammadan Law-—Divorce—<Application for 
dissolution of marriage by wife, with court-fee of 
twelve annas—Whether can be entertained—Suit 
for dissolution of marriage—Necessity of. 

A prayer for a dissolution of | marriage, at the 
instance of a Muhammadan wife contained in a peti- 
tion with a court-fee of twelve annas, cannot be 


‘entertained Tha applicant must tile a regular suit 


for dissolution of marriage in uccordance with 
law Kazi, Gaztv MADARI BIBI Cal. 828 
< Dower—Postponement of payment of dower 

till demanded —Dower, if prompt dower. ; 
A dower the payment of which may bs postponed 
until demanded by the wife would be classed as 
prompt dawer. MaAHADEO Lan JWALA Prasan v [BIBI 
MANIRAN . Pat 213 
- Toint Muhammadan family, if recognized 
- Presumptionsas to acquisitions—Burden of proof. 
The law doss not recognize the existence of a joint 
Muhammadan family or tenancy in-common so far as 
a Muhammadan family is concerned. The presump- 
tions that hold good in the case of acquisitions in 
the names of individual members of a joint Hindu 
family have no application to acquisitions made in 
the names of individual members of a Muhammadan 
fimily. The burden lies on the plaintiff to substan 
tiate hia allegation that certain acquisitions that were 
made inthe name of particular persons were anquisi- 
tions for the benefit of persons other than those in 
whose names the acquisitions were made ABDUL 
RASHID v. SIRAJUDIN All 461 
Renunciation of _Muhanmadanism, 








Whether dissolves marriuge-Enticiment after 
renunciation—Offence. See Frnan Cong, 1460, 
8. 493 156 


Waqf—Right to claim 
property on behalf of true owner. SER SPEOIFIO 
RELIEF Act, 1877, 8. 42 1003. 


Mussalman Waqf Validating Act{XLII of 1923), 
s. 3 -Wagt partly public and partly private 
Applicability of the Act À 
A wakfnama provided that one-third of the income 

of the®wakf prop@rties, is devoted to the personal 

expenses of the founders of the wakf and the 
remaining two-thirds in paying the expenses of the 
students and eteachers, iu providing food to tRe 
travellers gn the month of Kamzan and spending 
certain sums in the "mosques in different places, 

Provision was also made for the succession of tha 

mutwalliship, the first mutawallis being the founder ' 

and his wife: ` 
Held, that the wakf “was partly a public wakf 


to manage wagf 





_ devoted- entirely to religious purposes and paruy, 


a private wakf and the provisions of the Mussa:man ,” 


Wakf Validating Act agplied to it, ee fe 


-xti 
Mussalman Waqf Valldating Act—concld. 


Séction 3 of the Mussalman Wakf Validating Act 
appli®@ to wakfs which are in the mature of family 
settlements, pure and simple where the ultimate 
benefit is expressly or impliedly reserved for the 
poor or for any other purpose recognized by the 
Mussalman law asa religious, pious or a charitable 
purpose ofa permanent character. ALI BAKUTEAR v. 
KHANDKAR ALTAF HOSSAIN Cal. 638 
Negligence. Ser Torr 226 


Negotiable Instruments Act (XXVI of 1881), 
8.76 (d)—Hundi payable at sight after a period 
Settlement of accounts of drawer with drawee 
and withdrawing amounts due—Presentment by 
payee, whether essential—Suit by payee against 
drawer—Maintainability of. 
Wherethe payee of certain hundis 

sight after 61 days brought a suit against 
the drawer for recovery of amount due 
on the allegation that the hundis were duly present- 
ed for payment on maturity but were dishonoured 
by the drawee. It appeared that the drawer 
had settled his accounts with the drawee long 
before the suit and had taken back all the money 
that was due bythe drawee tothe drawer but the 
payee failed to prove that they were duly presented 
on maturity or that the fact of dishonour was notified 
to the drawers : 

Held, that asthe drawer did not suffer any damage 
from the payee’s failure to present the hundis 
for payment on maturity, the case fell within excep- 
tion (d) tos. 76, Negotiable Instruments Act, and that 
the payee was entitled to sue the drawer for the 
recovery of the amount due on the hundis. RAMJAS 
Mat-Bins Ras v, SUROJI RAM-GANGA RAM Lah. 208 

$.118—Possession of promissory note— 

Presumption that possessor is holder in due course— 

Whether conclusive—Burden of proof that he is not 

holder in due course —Circumsiantial evidence 

afforded by probabilities tobe considered, 

Section 11s, Negotiable Instruments Act, raises a 
presumption in favour of the possessor of the nego- 
tiable instrument that he is a‘'bolder in due 
course", unless ‘the contrary is proved. Butthis pre- 
sumption is not conclusive and is often very easily 
shifted. The presumption will stand rebutted if 
it is shown by the maker of the instrument that it 
had been obtained by means of fraud, or an offence, 
or for unlawful consideration,.or that the transferee 
of it had sufficient cause to believe that some defect 
existed in the title of the transferor. > 

Where in a suit by a person alleging himself to 
We a holder in due course of a promissory note, the 
defendant while admitting its execution pleads that 
it is without consideration and challengesthe right 
of the plaintiff, the possesstr of the promissory 
note, to sue on its basis, the initial presumption 
raised by s. 118 (g), Negotiable Instguments Aat, is 
in favour of the plaintif and itis for the defend- 
ant to prove thatthe plaintiff is not a holder in due 


payable at 


coutse.' This question has to be deciged in each 
case on the ‘evidence produced with due yegard to 
the legal presumption raised Uys 118 (g). Circum- 


stangiel evidence afforded by probabilities, the posi- 
tion of the parties and other surrounding circum- 


stances will in general be found to be the only 
satisfactory means of arriving at a conclusion.® 
Raza Ant Kuan v, RAHAT Husain Kuan All. 951 


Oaths Act (X of 1873), 8. 10~—Defendant agreeing 


to decree” ofsutt on plaintifs | taking oath before , 


#NDIAN CASES. ` 


. beinchi 
. rule-making power of the Local Government under 
“8,5 of the Act of 1878.: Consequently, the conviction 


| i33.. 


/ 
Oaths Act—concld. k Lp aes 


six persons'—Preséncé of only five men—-Objection to | 

administration of oath, validity of. 

Where the defendant to a suit agreed to the suit 
being decreed against him onthe plaintiff's taking 
oath in the presence ofsix specified persons but as 
only five of them were present, the defendant ob- 
jected that the administration of the oath in the 
presence of five only would note be a compliance 
with the agreement arrived at : 

Held, that the objection of the defendant was 
perfectly valid and thatthe oath could not have 
been administered in the absence of the sixth 
person without the consent of the defendant, 80 
that as that would have been a breach of the con- 
ditions on which the oath was tobe taken, no in- 
ferences against the defendant should, be made. 
Upur Raw v Dorea Das Lah. 704 
Oplum Act (t of 1878), ss 3, 5, 9—Opium’ if ` 

includes beinsi and beinchi—Possession of beinsi 

and beinchi— Whether punishable under s., 9— 

Dangerous Drugs Act (II of 1980), s. 10 (b)—Ap- 
- plicability, e ` 

‘Opium’ as defined in s, 3, Opium Act of 1878, . 


“does not include opium prepared or in the course of 


preparation such as beinsi and beinchi. Rule LI, 
proviso 2, of Rules framed under the Act, which `- 
purports to prohibit the possession of beinsi and - 
is ultra vires as not being within the 


of a person under s. 9 for being in possession of beinsi - 
or beinchi in contravention of r. 11, cannot be main- 
tained. He is however guilty unders, 10 ib), Danger- 
ous Drugs Act. EMPEROR v AH KIM Rang. 825 
Ordinance X of 1932,8.17 read with s. 21, 

United Provinces Emergency Powers Ordin- 

ance (II of  1983)—Criminal Law Amendment - 

Act (XIV of 1908), s. 1? (2)—Charges under—Stay of 

proceedings before leading evidence—Expiry of 

Ordinances by lapse of time—Whether trial canbe - 

continued —General Clauses Act (X of 1897 as 

amended), ss. G, 80 whether applicable, 

Although s. 30 of the General Olauses Act, as sub- 
sequently amended, makes the: Act applicable to the 
Ordinances, ss 6, 3) has no application to a case where 
a temporary Ordinance automatically expires after 
the period during which itis in operation is over. 

The charges against the accused were, (l) that 
he disobeyed an order of the District Magistrate by . 
writing a letter and hence was guilty of an offence 
under s. 17 of Ordinance X of 1932 read with a 21, 
Ordinance 11 of 1932, ands, 80 (2), Ordinance X of 
1932; and (2) that he assisted inthe management 
of an unlawful association and encouraged disobe- 
dience of orders of lawful authority by writing the 
letter and thereby committed an offence unders 17, 
sub-s (2), Criminal Law Amendment: Act. The 
accused was called upon to.enter upon his defence 
but he went up in revision to the Sessions 
Judge who declined t> interfere. He then applied in 
revision to the High Oourt and the proceedings were 
stayed. By this time both the Ordinances had expired: 

Held, that by virtue of se 6, General Clauses 
Act, the trial could not ba continued under the 
first charge Although Act XXIII of 1932, has to 
some extent taken the place of the expired Ordin- 
ances, the Legislature never meant that trials for 
offences committed under the provisions of law other 
than those mentioned in s. 20 of Act XXIII of 
1932, should be continued, -> i 
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$ Orah anaa X of 1932—coneld. . Pardanashin lady—coneld. š 


Per Mukerji, J.—Although the High Court has very 
great pOwers in respect of criminal trials it has never 
besn deemed desirable that the High Court should sift 
evidence and arrive at a conclusion one-way or the 
other as to whether an offence has been committed 
or not, where the Magistrate has not yet pronounc- 
ed his opinion on the facts andno appeal has been 
heard by the Sessions. Judge. 


All. 680 FB. 
Oudh Civil Rules, r. 211. Ses Civ PROCEDURE 
Oopg, 19.18, O. XXI, p 88 281 


*Pardanashin lady—Document executed by such 
lady- Burden of proof—Protection—Independent 
and disinterested advice--Duty of court. 

Where a grossly unfair compromise comes before 
a court as for example where a helpless person, 
such asan inexperienced pardanashin lady, has 
been induced to agree to an unconscionable bargain, 
such a compromise would be ignored or relieved 
against without relying upon the principle laid down 
ic Neale v. Gordon Lennox, (1902) AO 465. For the 
courtevill be entitled in the circumstances to presume 
that ‘such a compromise could not have been entered 
irto by the helpless person except under the influence 
of fraud or coercion, etc, or that it could not have 
been ‘intelligently entered into; in other words 
that the act of physical execution was not accom- 
paniégd by the necessary mental act. 

Anxiety of a party to compromise does not indi- 
cate the weakness of that party's case nor does it 
siggest that he would compromise on any terms, 
howeyer harmful they may be to him. 

For a deed to be binding on a person executing 
it, it-is necessary that there should be not only the 
physical act of execution but also the mental act 
of intending the execution. In the case of a person 
who is sui juris and not under any disability, this 
mental act is presumed if the execution is admitted 
or -proved; a man must be taken to have intended 


to do what in fact he has done. But documents 
executed under influence of fraud or by persons 
who are ignorant, weak and infirm (pardanashin 


ladies come inthis category) will not be given 
efect to unless the courts are first satisfied that the 
mind accompanied the hand inthe act of execution. 

In ordinary circumstances once the execution of a 
document is proved itis forthe party who wants to 
avoid the consequences of it to prove that he execut- 
ed it under circumstancss which donot make it 
binding upon him, Where the plaintiff alleges that 
she signed a petition without knowing its contents 
aad that she did so inconsequence of fraud prac- 
tised on her, ordinarily, in accordance with the 
well-settled principle of law that those who allegt 
fraud must proveit, it will be for the plaintiff to prove 
fects and circumstances constituting the fraud under 
which she had signed the documents. 

But those who want to take advantage of a docu- 
ment executed bya pardanashin lady must prove 
that she knew its contents and executed it with full 
knowledge of its effects and consequences and that 
she had independent advice in the matter. 

The protection which is given to pardanashin ladies 
inIndia is not peculiar to them. Such protection has 
always been given by the courts to persons who are 
weak, ignorant and infirm, and unable to look after 
themselves. In such.cases generally the person 
ciaiming protection has to prove that as a matter of 
fact he was on account of the weakness of his power 


of understanding and intellect Hable tobe imposed | 


EMPEROR v. BANSGOPAL ` 


upon by those who would take advantage of Itis 
position, and, thergfore, needs protection. Inethe 
case of pardanashin ladies, however, the law pre- 
sumes them fromthe very fact that they live in 
seclusion, to be incapable of protecting themselves 
and, therefore, entitled to protection. 

The court when called upon to deal with a deed 
executed bya pardanashin lady it must satisfy itself 
upon the evidence, first, thatthe deed was actually 
executed by her or some person duly authorized by 
her witha full understanding of what she was about to 
do; secondly, that she had full knowledge of the nature 
and effect of the transaction into which sheis said 
to have entered; and thirdly, that she had 
independent and disinterested advice in the matter 
Independent and competent advice, however, does 
not mean independent and competent approval; it 
simply means thatthe advice should be entirely 
removed fromthe suspected atmosphere and should 
be clear in language and should proceed from an 
independent person free from any taint of interest 
and the party acting should know precisely the 
nature and the consequences of the transaction 
This independent advice is not, however,essential; and 
in a case where there was no independent advice, the 
court willhave to consider the probable effect of 
such advice, if it had been given, on the mind of 
the lady. Jn fact, the rules laid down by the courts 
of law for assisting them in determining whether 
a pardanashin lady understood the nature and effect 
of a document executed by her are rules of prud- 
ence rather than of law, and their application de- 
pends upon the particular facts of each case. Each 
case has facts of its own,and considerations which may 
arise in one need not necessarily arise. SABITRI V. 
Mrs. F. A..Savr Pat. 1 
Partition. Sze Hinpv Law 780 
Partitlon sult—Lower of court to award share to 

defendants—Construction of decree—Decree, whether 

joint decree— Application for execution by one, whe- 
ther saves limitation for others ~ Limitation Act 

(1X. of 1908), Sch. I, Art. 182, Expl 1. 

Where a final decree in a partition suit provided 
inter alia, “that the several properties mentioned in 
Sch. II, hereto be assigned to and they are hereby 
vested in the several parties under whose names the 
said properties are respectively set out absolutely, for 
and in full satisfaction of their respective shares and 
interests” in the suit property: É 

Held, that there was an executable decree in favour 
of the several shares to whom the plots were allotted. 

The court in a plaintiff's suit for partition ha: 
undoubtedly jurisdiction to award the other sharers 
their shares if they want to avail themselves of 
such a decision. = 

Whatever may be the argument as regards the 
question whether in a final decree merely awarding 
sevefal plots to. @everal sharers an Application for one 
plot cannot save from limitation the application for 
another plot, yet tothe extent that thereis a degla- 
ration of theejoint character of the property, the 
decree isea joint one tg the benefit of which all tha 
sharers are entitled. 

A decree cannot be both joint and several atethe 
same time, MUHAMMAD SAHOOB v. Mayamap AMMAL 

Se Mad. 968 
Partnershlp—Agreentent by one partner, whether 
binds others. Sr Conrracr Act, 1872, s. 25, .. 
are: 23 
Partnership debt—Payment by tone Pe 





Partnership—concld. 


—Suit for contribution against others without 

‘prayer for taking account~Maintainability 

Where a decree bas been obtained by a stranger 
against the partners in respect of a partnership debt 
and the entire decree amount is recovered from one 
of ‘them, the latter is prima facie entitled to-insti- 
tute a suit against the other partners for contribu- 
tion without bringing a general suit for taking the 
accounts of the partnership. ILLappra MUDALIAR v 
SWAMINATHA MUDALTAR ` Mad 858 
Penal Code iAct XLV of 1860), ss 34, 307, 

,324— Offence under s3, 807- Ingredients af— 

Intention--Two persons firing at a partizular 

individual—Common intention—Case of both, if 

comes under 3.84. ih; 

In order to bring an offence unders 317 of the 
Penal Code, the act must be done with the intention 
or knowledge and under such circumstances that, 
if death had occurred, the accused would be guilty 
of murder . 

Wherea quarrel took place over a disputed plot 
of land between the accused and an old lady and 
the accused, a young man of 22, lost his head and 
in order to make au impression aud to cause some 
injury to her, took out a pistol and fired it with 
the result that a simple injury was cause!: 

Held, that it would be sifer to couvict him of an 
offence: under s. “21, Penal Code 

Jf two persons fire at a particular individual and 
a shot hits with the result that an offence is 
committed, then the case of Loth would come within 
the purview of s 34$ofthe Penal Code, provided, 
of course, thereis common intention. Swarr V 
EMPEROR Lak 702 
- ss 43, 44,506—Proposal by Manuging 

Committee of Society to refer to General Body act: 

done by one of the members—Whether can be 

regarded asa threat to cause illegal harm. 

Where the Managing Committee of a Co operative 
Society passeda resolution recommending to the 
General Body that a certain grant made by the 
General Body to one of its members on certain con- 
siderations be rescinded as those considerations had 
failed : 

Held, that the passing of the resolution could not 

ossibly be deemed to be an offence or an act pro- 
hibited by law or to afford a ground fora civil action. 

Held, further, that by becoming a member of the 
society any person submitted himself to the autho 
rity of the General Body and that a proposal by the 
Managing Committee to refer tothe General Body an 
act done by one of its members could not be regard- 

d as athreatto cause any illegal harm. JHamanpas 
ftaawenvas y. KHEMOHAND GRLLARAM Sind 136 
ss, 75, 379,- 457—Theft, offence of— 

Previous conviction under s. 457~-Trtviality of 

offence — Sentence 

Where the accused on being foung guilty ynder 
s. 3/9, Penal Code for a trivial offence of stealing 
cotton ‘and in view of their having undergone pre- 
vins convictions unders 457, were sentenced to 
five years’ rigorous imprisonment, anf Rs 100 fine 
and were placed under Police arveillance ®r three 
years on the expiry of the sentence: 

Field, that the sentence imposed, though tending 
to be severe, should not be reduced substantially 
and that two years’ rigorous dmprisonment withonte 
fine and Police surveillance was sufficient. UJAGAR 
Sınan v EMPEROR - _ Lah 1002 
a ss. 84, 302 Murder ca his own children 








INDIAN CASES. < 


(1933, 
Penal Gode—conid. 


by accused—Unsougdness of mind—Case not coming 

within s. 8,—Aeccused a fond and affectionate 

father—Capital*sentence, not to be imposed—Prisoner 

tobe kept under medical observation. 

Where a persoa was tried for murdering his, two 
children and convicted unders 332, Penal Code,and 


= 


it appeared that at or about the time when he made .-* - 


the murderous attack his mind was unsound but it- 


could not be said with any dégree of certainty that . 


he did not know that what he was doing was wrong 
or contrary to law within the meaning of s. Bl and 
it also appeared upon the evidenca that 
fond and affectionatefather: - . 

Held, that the sheer brutality of theassault in the 
absence of any provocation, was a circumstance, 
which would lead to the inference that the mind of 
the accuse) wasin fact unhinged and far from 
normal; and that, therefore, the capital sentence 
should not beimposed. ; 

Hell, further, thst the prisoner might be kept 
under medical observation so that after noting his 
state of mind for a suffitiently long period, the, Local 
Government might pass such order as might be con- 
sidered proper MITHA v EMPEROR Lah 119 

s 97 -Determined fight between two parties 

— Private defence, right of— Whether can te claimed 

by eather party 

The right of private defence of persen or yrop- 
erty cannot hbe claimed by eithersf the parties tua 
very determined fight between the parties. Mata 
Din v. EMPEROR `~ Oudh 637 
— s3. 99, 100 -Riyht of priiate dejerce— 

Pariy in possession—Hight t resist — Dange: ous 

weapons used by one party—Right of opposite party 

to use similar weapons. 

A party in possession of a property is entitled to 
resist by force an attack made on his property, 
provided there is no time to hive recourse to the 
public authorities for protection i 

Where the circumstances strongly suggest that 
the complainant's party werc the aggressors and that 
the object of their attack was to prevent the disputed 
land from being ploughed, the accused have a rigbt 
of private defence, and when the complainant's 
party are armed with dangerous weapons, the accus- 
ed persons are entitled to defend themselves with 
similar weapons, SUBEDAR SINGH v. EMPEROR | 

i Pat 794 
ss 117, 120-B—Charga under both the 

sections-~Whether objectionable—Charge under s. 

120-B introduced to justify joirt trial—Propriety 

of. i 

Where one person is arrested with revolutionary 
leaflets in one place and another person for distri- 
bution of leaflets of the same kind ina different 
place, there is no objection to introduce a charge 
under s- 120-B, Penal Code, tojustify a joint trial. 
There is no objection to charge under both ss, 117 








and 1:0-B. 'JARAPADA Mirra v, [EMPEROR 
Cal, 814 
———— s. 121— Waging war against the 


King— lssentials of the offence—Rebels recruiting 
people to wage war and punishing those refusing to 
goin them— Whether waging war, : 
‘There are two kinds of levying war: one against 
the person of the King: toimprison, to dethrone, or 
to kill him; or to make him change measure, or, 
remove counsellors the other, which is said to be 
levied-against the majesty of the King, or in other 
words, against him in his regal capacity; as when a 


he was ac? 


/ 


Vol. 145; 
Penal alaki . 


multitude rige and assemble to attain by force and 
violence any object of a genera! public nature; that is 
levying war against the majesty of the King and 


most reasonably so held, because it tends to dissolve - 


all the bonds of society, to destroy property and to 
qverturn Government, and by force of arms, to 
restrain the King from reigning according to law. 
Where with the object of overthrowing the existing 
Government, certain rebels planned a raid with a 
view of obtaining recruits from a certain place and 
osponisbing those who did not help the rebel cause: 


eid, that those who toek part in the raids were: 


guilty Gfwaging war. Naa Aune Pa. v EMPEROR 


Rang. 251 
S 121-A. Seg CBIMINAL TRIAL 481 
——-—- § 121 A—Offence of criminal conspiracy, 


when complete—Agreement, sufficiency to constitute 
offence—Offence under s. 121-A—Prosecution, if 
bound to show that conspirators were conspiring to 
deprive the King-Emperor of the Sovereignty of 
British India during the life-time of the present 
King- Emperor —Communist International, pro- 
gramme of—Communist Party of India, aims of 
—Liability of members of the Party Communist 
Party of Great Britian, members of,sent to India 
-Liability under s. 121-A—Non-Communist taking 
part in Workers and Peasanis Parties and Trade 
Unions—If liable under 3 18l-A— Mere holding 
of Communist views, if punishable per se, 


The offence of criminal conspiracy is complete as - 


soon as two or more persons agree to door cause to. 
be done an illegal act, or an act which isnot illegal by 
illegal means It is immaterial whether the illegal 
actis the ultimate object of such an agreement or is 
merely incidental to that object. For the purpose of 
6. 12t-A, Penal Cade, it is not necessary that any 
act or illegal omission shall take place in pursuance of 
the conspiracy. The agreement in itself is enough 
to constitute the offence. 

In a charge under s. 121-4, Penal Gode, it is 
enough for the prosecution to prove that- there 
wasa conspiracy to deprive the King-Emperor of the 
Sovereignty of British India, It is not necessary 
to show further that the conspirators were conspiring 
for such deprivation to take place within the life- 
time of His Majesty the present King-Emperor. 
Consequently, the question whether the conspiracy 
is expected to succeed inthelifetime of His Majesty 
the King-Emperor or that of his successor is wholly 
immaterial 

The members of the Communist Party of India 
who subscribe to the programme of the Communist 
International, form a revolutionary body with the 
professed object of overthrowing the present order 
of society and brioging about the complete iade- 
pendence of India by means of armed’ uprisings 
of the proletariat including the workers and the 
peasants, Their object is not a distant ‘aim to be 
realised in the unknown: far off future but it is their 
immediate object and all those persons who have 
formed themselves into a party and put before them- 
selves such a programme and agreed to give effect to it 
to the best of their ability have conspired to deprive 
His Majesty the King of his Sovereigaty of British 
India, and they are liable to conviction under 
a 121-A, Penal Code. i ` 
- Tha Communist Party of Great Britain is-a section 
of the Communist [aternational and is bound by its 
decisions. Consequently members ofthe Communist 

‘Party of Great Britaina who were sent to India to 
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: to work individually in furtherance of 


carry out the same programme and who carried on . 
their activities in India and formed various organisa- 


tions in furtherance of that programme are liable to > 


thesame extent, if not to a greater extent, as the 
members of the Communist Party of India for con-"' 
viction for an offence under s 121-A : 
The mere holding of Communist beliefs or doc-° 
trines is rot punishable per se. A theoretical Oom-' 
munist or astudent of Communism cannot be said™ 
to be guilty ofan offenca. Andif a Communist were 
his belief, he. 
would not be guilty of conspiracy. : age 
Where certain personsdo not belong to any pariy- 
definitely committed by its constitution to adopting - 
the programme of the Communist International, and” 
do not even telieve in Communism with its doctrine 
of the inevitable use of force, they cannot be pre-' 
sumed to have entered into a conspiracy with’ 
certain Communists for depriving His Majesty the’ 
King-Emperor of his sovereignty of British India 
merely if they are proved to have taken part in Trade 
Union activities or to have made seditious speeches. 
In the case of such persons something more ‘than, 


. taking part in non communist Workers and Peasant. 


Parties and in Trade Unions or making seditious’ 
speeches will be required to make them liable under’ 
s. 121-A. 8, H. JHABWALA v. EMPEROR All 481. 
ss, 145,151 and Ordinance VI of 1930, 
S. 3 - Pleaders convicted under— Action of Pleaders’ 
if unfits them for their rrofession—Suspension from 
practice j 
Where two Pleaders were convicted of offences 
under ss 145and 151, Penal Code, and also under s. 3' 
of Ordinance VI of 1930: : g 
Held, that regard being had to the nature of the 
offences for which they were convicted, which involvy- 
ed serious defect of character and to the fact that 
there was no expression of regret for their past 
behaviour, they should be dealt with under s. 12, 
Legal Practitioners Act, Basu Saspr RuUsAx, In the 





matter of : ‘Cal. 316 
————$. 147. Ser CRIMINAL Procepure Cone, 1898, 
\ 849 


S. 423 ; : 
- ss. 147, 323 — Accused assaulting and, 
causing injuries to complainants men—Conviction 
under ss, 147 and 528, propriety of. . i 
Where the accused anda number of other persons’ 
assaulted the complainant and hismen some of 
whom received a number of injuries and they were 
convicted under ss. 147 and 323, Penal Oode, read, 
with s. 149: i 
Held, that the convictions were proper 
as when the frst injury was caused to any person, 
force was used and the offence of rioting was com- 
plete and that subsequent injuries though inflicted 
in pursuance of the same cOmmon object were dise 
tinct injuries justifying a convicticn  under's 323; 
Iuupero® v, SAHAB les SINGH -> . All; 913 
55. 152, 160 Sge CRIMINAL PROCEDURE CODE, 
“1692, s. 254 624 
———3 182—Accused filing naraji petition against» 
Police Regort—Trial under s 182 before disposal 
of petition— Accused, # prejudiced, 2 
Where on the Police reporting tobe false 
information filed against certain persons by the 
accused, a warrant wasissued against . 
s. 182, Penal Oode, and ox receipt of the warrant the 
accused filed a naraji petition against the Potica 
Report which was dismissed onthe ground thatthe 
would haye ample qpportunity to adduce qvidence to 
aes aed T NEK Se 





inasmuch» 


him under - 
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e was tried and convicted in¢hose proceedings : 
Held, thatthe accused was prejudiced and the 
court ought to have enquired into the naraji petition 
first before the accused wastried under s.182 and 
that the conviction shoula be set aside. 
SHEKANDsaR MIA v EMPEROR Cal 824. 
8.182— Opportunity to accused to prove truth 
of his case, if should be given. 
| Although where the accused files a narazi petition 
in a case under s. 182, Penal Code, it is a better 
procedure togivethe accused an opportunity of 
proving the truth of his case before the Magistrate 
enguires into the case, if the accused is convicted 
Without ` giving him such opportunity, the trial 
cannot be said to be illegal. NISHIKANTA CBATTERJI 
v. BEHARI KAHAR í Cal. 660 
- ss. 182, 498—Complaint to Superintendent 
of Police of non-cognizable offence—Police, if 
. can take action —Prosecution under s - 182, in respect 
‘of such information—Maintainability of, 
“Where a person merely makes a complaint tothe 
Superintendent of Police ofa non-cognizable offence 
under s.498, Penal Oode, the Polica cannot take any- 
action in respect of that offence and no prosecution 
under s. 182 can be legally maintained in respect of 
such information whether the information be true or 
mot. Ganea. Dayan v. EMPEROR Oudh 819 
amb 193—Perjury—Every perjureri not to be 
charged though perjury is an offence. < 
Perjury is a concomitant of a Court of Law, the 
question always being-one of degree. Every act of. 
perjury is, in’strict law, an offence but it does not 
follow, thaton that account every perjurer should 
be charged. Pusnic Prosecutor v. MAYANDI NADAR 
at : h ' Mad. 371 
——- 85, 201, 302," 307— Accused strangting 
` deceased and placing her on railway line—Decapita- 
. tion by train—Nature of. offence —Murder or 
` culpable homicide not amounting to murder—Close 
connection between acts—Reckless indifference as to 
, whether victim was dead or not, effect of, 
‘It cannot be laid down as an invariable rule that 
of persons intend to cause the death of another or 
others and doan act infurtherance of that inten- 
tion, which act’ does not in fact cause the death. of 
that person or the other persons, and, in the belief 
that the acthas caused death, those persons do 
another act, for example, for the purpose of hiding 
the traces of their crime, andsuch act results in 
death, the offenders cannot be convicted of murder 
but of some lesser , offence. If the ` acts 
follow closely upon one another and are intimately. 
convected with one another, then the offence will 
amount to murder; soealso when the facts suggest 
that the accused acted witha reckless indifference 
and ignorance as to whether thegbody | he giand/ed 
‘was alive or dead. b. TT 
'. Where it appeared that the two accused delibera- 
dely intended to kill the wife of one ofthem,. that 
they decoyed her to a certain placa and after an 
attempt to strangle her, dyagged her fmmediately 
either in anunconscious or semi-conscious condi- 
ion on to the Railway line and placed her in front 
ef the train and she was decapitated by the 
train : . s 
Held, that the accused were plearly guilty of murder. 
The two acts were intimately connected with each 
gher and the latter-act followed immediately upon 
the former, that both the atts eof the appellants must 
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rove his.case in the proceedings under £. 182, and, 


pass ; 


2 
be treated as being only one transaction? the trans- 
action being to kill the deceased. KALIAPPA GOUNDAN 
v. EMPEROR Mad 953 
s. 215--Ingredients of offence under—, 
Sereening or attempting to screen offender, whether 
necessary ingredient of offence—Hxception—Onve of, 
proof A ee 
Screening or attempting toscreen the offender is. 
not anecessary ingredient unders 215, Penal Code, 
The proviso tos 215, is only an exception to ike 
liability under the section and once the elements “of 
an offence under s .215. have been established by. 
evidence, the onus of proving that the person charged’ 
is entitled to the benefit of the exception; is cn the 
defence, ARMAN ULLAH V. JAINULLA Cal. 569 


= - $s. 300, Excep. 1, 304, Part. I—Deceased 
in excitement brandishing lathi determined to use 
violence— Accused snatching lathi and striking 
deceased—Death Offence— Sentence. ‘ 
Where the accused had been carrying on liaison 
with the deceased's wife and: the deceased tame ina 
state of excitement brandishing a lathi determined 
to use violence against his wife while the accused 
snatching the lathi from his hand struck the deceased 
twice on the head which resulted in his death: ` 
Held, that the second exception tos #00, Penal 
Code, applied and that the conviction should be altered 
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frem one uncer s “02, to one under s. £04, Part 1. 
INDAR SINGH V EMPEROR | F Lah 921 
s 302 ue: 

| Sen PENAL Cope, 1860, s. &4 112 
Sex Pena Cope, 1860, e. 201 953 





- ss 302, 304—Accused firing shot gun usik 
fatal effect—Intention to commit murder—Offence. 
Where it is proved that the accused fired a shot 

gun at such a close range that it could not have bed 
other than a fatal effect aud itis indicative of the 
intention of the accused that after firing at one 
person he reloaded the gun and fired another shot 
at another person, there is a clear indication of his 
intention to commit murder and the offence falls 
under s. 502 and not under s. 304, Pena] Cede. 


RAJENDRA PRASAD SINGH Vv, EMPEROR _ Pat. 771 
——-s 304. See Crriinan FROCEDURE ` CODE, 
1898, 8.423 849 


—— s, 304-A— Criminal liability under—W hen 
can be imposed—Deuth should be direct result of 
rash and negligent act of accused. A 
To impose criminal Hability under s. 04-A, 

Penal Code, it is necessary that the deaih 
should. have been the direct result of a rash -ard 
negligent act of the accused, and that act must 
be the proximate and eflicient cause without the 
intervention of another's negligence. lt must Le 
the causacausans,it is not enough that it, may 
have the causa sine qua non. 

Where asthe result of a collision of certain motor 
vebicles the occupant in one of them was throvn 
away and killed; í 

Held, that in order to impose a criminal liability 
on thedriverit must be found as a fact that the 
collision was entirely or at least mainly due to 
the act ofthe driver and in the absence of such 
& finding his conviction could not be upheld. 
SATNARAIN PANDEY v. EMFEROR All, 612 
s. 304-I— Murder — Grare and sudden 

provocation— Sentence. 7 

Where the accused seeing the deceased | havirg 
soxual intercourse with the accused's wife, killed 


a ey 
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him awd was convicted under $. 301-I, Penal Code, 
for transportation for life: . 
_ Held, that the accused acted undér grave and 
sudden provocation and the offence could not be put 
ou ths same terms as an actual murder and hence 
the sentence of transportation for life should be 
reduced. MUHAMMAD ZaMANv JêMPEROR Lah. 1009 
` S. 304, Parti - Offence under~ Commission 
of offence in the heatof passionand on spur 
of themoment—Immoral conduct'of the deceased, 


accused's wife—Sentence—Reduction from ten to 
five 4ears—Criminal trial. 
Where anoffence uader s 204 (1), Penal Code, 


was committed in the heat of passion and onthe spur 
of the moment after the accused's patience had 
been strained to the utmost by the immoral conduct 
of the ‘deceased, his wife : 


Held, that -a sentence of ten years’ rigorousim- . 


prisonment might, in the circumstances, be reduced 
to ona of rigorous imprisonment for five years, 
Hira SINGA v. EMPER or ` Lah. 926 
2-5 306—WĘ:dow burning herself on husband's 
funeral pyre—Accused desiriny the widow to become 
sati—Abetment of suicide, if committed. 

Wnere a widow burnt herself on the funeral pyre 
of her husband on his deatn, andit was indicated 
by the evidence that the accused desired that the 
woman should become a sati and arranged for 
cremation of the dead body in ths village itself and 
not at the usual cremation ground which was far 
away, aad that several villagers had assembled to 
see the sati andthe first accused was the head of the 
deceased’s family and the others his relations : 

Held, that the offence of abetment of suicide 
under s 306, Penal Code, . was committed by the 
accused. KINDER SINGH v, EMPEROR All. 880 


$. 307. Sex Pena Cope, 1867, s 201 953 
ab, 323 Sue PENAL Cope, 1860, s. 147 913 
—————S$,. 324, See Pena Cope, 1880, s. 34 702 


————8. 352—Warrant of Civil Court--Judgment- 
debtor absen: from his house—Pardanashin wife of 
judgment-debtor in the . house—Judgment-creditor 
pushing open door regardless of warning —Physical 
and mental pain caused to lady—Offence—Civil 
Procedure Code (Act V of 1908), s. 62~Appli- 
cability of. i 
Where a warrant of the court is being executed at 

the instance of the judgment-creditor and the judg- 

ment-debtor is not in his house but his pardanashin 
wife alone is there and the creditor is warned that 
she will resent intrusion, the creditor is not entitled 
to push open the door, and is liable under 

5. 3:2, Penal Code, if the consequences of the 

push given byhim causes great pain and distres% 

to the lady both mental and physical. Section 62, 

Civil Procedure Oode, applies to ‘the case aad the 

bailiff is the person who isto take such action as is 

necessary unders 62aninot the judgment-creditor, 

KALURAM NENURAM V, EMPEROR Sind 259 

ngi. 354. SEE ÜRIMINAL PROCEDURE Cops, INYA, 
83. 434, 437 72 

———3 366, 

See ORIMINAL Procepure Cope, 1898, s. 211 925 
See CRIMINAL PROCEDURE CODE, ie9x,8.297 . 923 
Sex CRIMINAL PROJEDURE Cope, 16939, ss. 431, 437 





20, 
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—— —-88. 366-A, 498—Report under s. 366-A— 
Conviction under s 498—~Absence of complaint by 
husband—Conviction, if proper — Criminal Pro- 


| gedure Code (Act V of 1898), 8. 199. 6 z å 


3 GENERAL INDEX. 


Penal Code-=-contd, 


Ixyvit 


The accused were prosecuted on a report under 
s. 366-A, Penal Coie. They were convicted undér 
s. 498, tnough th®re was no complaint by “the 
husbands of the women, as required by s. 199, 
Criminal Procedure Oode: 

Held, that the conviction was bad and that the 
recused should be acquitted. Jagpaupa PRASAD U. 
EMPEROR All 922 
S. 379. See Penau Cone, 1960, s 75 1002 
———8. 395 -Judge empowered to try cases under 

ss. I21-A, 122, 121 and 8980— Whether Competent 

to try offence under s. 395 without murder. 

A Judge who is empowered by the Local Govern- 
ment to try cases under ga. 121-A, 122,121 and 396, 
Penal Code, is not competent to try an offence under 
s. 395 when no murder is involved, Naa Ause Pa 
v, EMPEROR Rang. 251 

$8,403,409, whether apply to pariners— 

Criminzl breach of trust incase of partnership 

—Gistof the offence. 

Seetions 413 to 403, Penal Code, are not intended 
to apply to partners Partners being joint-ownera or 
co-owners of the partnership property, it is difficult 
to conceive how a partner can be entrusted with, or 
with dominion over, his own property or how he can 
dishonestly misappropriate it to hisown use. 

In acise of partnership the gist of the offence of 
criminal oreach of trust, viz., dishonest misappro- 
priation is wholly wauting, the accused being a part 
owner of the property. BHUPENDRA Nata Sinn v, 
GIRIDHARILAL NAGAR Cal. 416 (b) 

` 3. 405 —Conviction under—Dishonest user of 
cattlk—Spurdnama — Accused willing to produce 
cattle—O ffence, if committed. 

Where a person was convicted under s. 405, Penal 
Code, for dishonestly using certain cattle ia violation 
ofthe spurdnama entered into by him and it appear- 
ed that hə had brought the cattle in question tothe 
Tahsil aud was willing to produce them: 

Held, that under the circumstances he could not be 
held to have dishonestly used them ia violation of 
the terms of the’ spurdnama and his conviction should 








be set aside. SARDAR KHAN v. JIMPEROR. Lah. 936 
8. 406. Sze ÜRIMINAL PROCEDURE Oops, 

1898, s. 43) 40 
———~S 411 Ses Arus Aor, 1878, s. 19 609 


-— 3. 411—Failure to disclose names of persons 
from whom property was purchased. whether— 
Sufficient for conviction. 
Failure of the accused to disclose to trackers 

names of persons from whom property was purchased 

and promise todisclosa names tothe Police or lgm- 
bardar, is not sutiicient to prove that the accused 
purchased the property dishonestly knowing it to ba 

stolen property. GURANDITTA V, Emperor Lah. 284 

————5, 411—Stolen property found in a house— 
Liubility of head of family and members—Possession, 
esSentials ofe è Hi 
That property found in a house occupied by 

several male and female members residing therein 





O . should be considered to be in possession of the 


head of the family, is a wholly unwarranted 
assumption and canf have no place in cases in 
which possession and criminal intent form “the 
essential elements of an offence. It is equally 
unwarranted to assume that every one residing in 
the house should be deemed to be in possession’ of 
an article recovered from it. Possession jmplies 
dominion and consciousness in the mind af the 


„person having dominion over an object. that, he i 


` ixviii 
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kasit and can exertise it. A person cannot be 
sgaid to be in possession of a thing unless it is 
shown by evidence that he bad dominion over it 
and knew that he had it. The mere fact that a 
thing is found in a house cccupied by a person in 
common with others or at a place in the honse 
which is as much accessible to others as to him 
is no proof that he was in possession of it. 

~ Ia such cases difficulty in securing evidence 
cannot obviously justify aispensing with -it and 
assuming the guilt of any one of the members of 
“the family. Ram CHARAN v, EMPEROR AL. 130 


a 88. 415, 417— Debtor sending blank sheets 
in insured cover for money due— Creditor signing 
acknowledgment— Offence of cheating, if committed 

. ~—Scoge of 3. 417. 

A owed asumofmoney to B who asked C to 
recover the money from A. A said he would send 
the money direct to B. A senta letter insured for 
the sum due to B who after signing the acknow- 

‘Jedgment of the receipt of the insured letter found 
that it contained nothing but blank sheets of paper, 

In criminal proceedings thatensued, A was convict- 

ed under s. 417, Penal Code A applied to the High 

Court on the ground that as there was no evidence to 

.Bhow that he had actually used the receipt in support 

of the claim that hebad paid, he should not be 
regarded as having cheated oras having attempted 
_ to cheat : 

Held, that when B signed the acknowledgment 
which he would not have done if hebad not been 
.80 deceived, an act was committed which was likely 
to cause damage or harm to him within the mean- 
„ing of s. 415, Penal Code; and that the question of 
. whether what was obtained from the creditor was a 
valid quittance or merely something to be used as 

. evidence of payment, was unimportant. ‘ 

Held, also, that the terms of s 415 were wide and 

: in the case the intention of A was fraudulent and 
he was rightly convicted and that the commission of 
. the offence under s 417 wasnot postponed until 
B had attempted touse the acknowledgment as 
proof of payment. h i 
-„ A person commits an offence punisbable under 
s. 417 if by deceiving his creditor he obtains from 
him a document, not necessarily a legal quittance or 
- valuable security, butsuch a document as is likely 
to facilitate the evasion of payment by the debtor 
_ and to cause embarrassment tothe creditor when be 
_Beeks to enforce his claim. Barsnatu Sanay v, Em- 
PRROR f “Pat. 671 


e———-88, 441, 447—No finding as to intention to 
intimidate, insult or annoy persens in possession— 
Offence under a. 447 not commilied—Ciail trespass. 
Where the trial Court héld that the intention of 

the accused was primarily to take possession of the 
field-in dispute and there was mo fin@ing of thd first 
Appellate Court to the effect that the accused com- 
mitted trespass with intent to intimidate, insult or 
aifmnoy the person in possession : . 

Held, that the act of the accused only amounted to a 
‘civil trespass for which substa#tial damages could be 
claimed in the Civil Court, and that no offence under 
s. 447, Penal Code, was committed by the accused. 
Bresan Daya v, BRIJ BEHARI Oudh 625 

8. 448— Person committing trespass with 

knowledge that his action will cause annoyance 

"mO fence committed— Intent’, meaning of. 





~ Phe wade ‘intent’ as used ine the Penal Coue,, 


. 
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- trial. 


&PPlications, the security bond, and the 


11935- 
l 


does not mean ultimate aim and object, or is-it 
used as a synonym for motive. ; aS 
Where 8 person commits trespass with the kncow- 
ledge that hisaction will certainly cavse annoyance, 
he must be held to have intended to cause annoyance 


Penal Code- contd. 


although he may also have had other intentions and » 


be is guilty of an offeuce unders 448, Penal Code, 
Eupgror v. Ram SUKH ° 
———— 5 457. Sre PENAL Cope, 1800, s. 75 
ss. 467, 471— Charge 


1002 
under— Absence of 





sanciton —Trial passing stage of recording- assessors, ® 


verdict—Illegality of trtal brought to notice, of 

court—Procedure—High Court, if can order Sessions 

Judge to record final judgment—I’resh enquiry, if 

can be made j 

Where in a charge of criminal conspiracy punish- 
able under ss, 
which the sanction of the Local Government had not: 
been obtained, and the trial had proceeded to the 


. stage at which the opinion of the assessors. were 


taken and on being iuformed that he had no power 
to deal with the case, the Judge held that th®.trisl 
was ab initio void but passed no sentence of acquittal 
or conviction: : 

Held, that the High Court could not order him to - 
record judgment in accordance with the ordinary 


prccedure, for that would be to order him. to acquit ` 


or convict. He cannot convict because he has no 
jurisdiction toenteitain the charge, for want of the 
sanction of the Local Governmens. He cannot acquit 
in sucha manner that his acquittal will have the 
effect under s. 4U3 of the Oriminal Procedure Code of 
staying further proceedings: 

Held, also, that there was nothing wrong in a new 
enquiry under Chap. XVIII, Criminal Procedure Code, 


after getting sanction of Local Government, HARI 
OHARAN Misra v. EMPEROR Pat. 368 
S 476—Lorgery— Person -forging , 


neither deriving benefit nor causing loss or injury, . 
to others—Offence, if commited, tose = 
Certain tenants of P asked him to apply for 

agricultural loars and onthe loan being sanctioned, 

a security bong and a receipt bearing the signatures 

of the tenants: were submitted to the Township 

Officer and the loan was disbursed. Subsequently 

it turned out that the application, the security bond 

and the receipt were not signed by the borrowers, 

P and certain others were arrested and sént up for 

16 appeared that the money was received by 

the tenants and was duly returned to the Govern- 

ment : 

Held, that though the persons who signed the 
receipt by 
impersonating the borrowers practised deception on 
the Township Officer, they did nut derive any ad- 
vantage therefrom, or cause loss to ihe Government, 
as the loan was received by the tenants and return- 
ed tothe Government and that, therefore, neither 
forgery nor abetment.of forgery had been prov- 


ed, : 
Held, further,that even assuming the accused had, 
committed the offence with which they were charged, 
ths offence wasonly ofa technical nature. NGA Po 
THEIN Vv. EMPEROR Rang. 229 
——— 8 477-A—Document prepared to conceal 


|. fraud already commitied—Offence. 


Where there is an intention to obtain an advantage 
by deceit there is fraud and if a document is fabri- 


` cated with such intent, itis forgery. A man who 


deliberately makes afalse document jn order to 


Oudh 626° 


467 and 471, Penal Code, but in ` 


f 


. Vol, 145 | 
"pend Code—contd. ys 


conceal g fraud already committed by him is acting 
with intent to commit fraud, as by making the 
falss document he intends the party concerned to 
believe that no fraud had been committed Where 
a document is prepared with the intention of con- 
cealing a fraud that had already been committed, 
‘and thus toenable the person who had made 

< “wrongful gain” to r&tain the property thathe had 
‘acquired by unlawful means, it amounts to a false 
document and the person making the document is 

e guilty of forgery. Esprerorv KAGHO Rau 

si ' All. 749 


ee 
~—~——S. 489-A— Possession of counterfeit currency 
note—Guilty knowledge or intention to be proved 
by prosecution. 

Where the accused who was found to bea simple- 
fon produced four currency notes one of which was 
-found to baa counterfeit note, but the accused had 
no other counterfeit note in his possession and he 
himself said he had borrowed it from another person, 
the circumstances are so doubtful that it isnot safe 


to intain his conviction In such cases the 
prosecution should prove the requisite guilty 
knowledge or intention of the accused. “CnaupuRti 
Rau v Esperor Lak 1013 
—s, 498. 

Sze Penat Cops, 1860, s. 182 819 


Ser Pena Cong, 1860, s. 346-A . 922 

~—- — 6, 498 —Criminal Procedure Code ‘Act V of 
1898), ss. 199,587—Complaint by person other than 
husband of girl—Absence of leave of court— 
Jurisdiction of court to entertain complaint— 
Irregularity, if cured—Proof of marriage; necessity 
of —Presunpticn as to accused's knowledge that girl 
was married, whether sufficient. 

Section 199, Griminal Procedure Code, was provided 

in order to discourage prosecutions under s. 498, 
Penal Code, unless the husband (or in his absence 
some one on his behalf) feels himself to be injured 
suffisiently to induce him to institute proceedings, 
“In the absence of evidence toshow that leave was 
obtained from court under s. 199 allowing some one 
else to make a complaint under s 418, in the absence 
of the girl's husband, the court has no jurisdiction 
to try the case. The irregularity cannot be cured by 
s 537, Oriminal Procedure Code, 

In a case under s 498, there must be proof that the 
marriage ofthe girl had been celebrated strictly in 
accordance with the requirements ofcustom and law 
applicable to the parties. Mere presumption that the 
accused must have known that the woman was mar- 
ried without proof of such knowledge is not enough. 
AKSHAY KUMAR MAITI V, EMPEROR Cal. 874 (b)e 
~———— sS, 498—Muhammadan Law—Marriage— 

Renunciation of Muhammadanism, whether dissolves 

marriage—Enticement after renunciation —Offence, 

A Muhammadga marriage is immediately dissolv- 
ed on one of the parties to that marriage renouncing 

. the faith of Islam and hence where a Muham- 
madan married woman renounces her religion and 

she is thereafter taken away by the accused, the latter 

cannot be convicted under s. 498, Penal Code. 
KARAN SINGIT v EMPEROR All, 156 

—- — 88. 499, 500 —Notice issued-by President of 

© Notified Area to close windows and door.of a 

building—Reply of accused defaming President— 

Reply read by members of committee in ofisial 

; . routine—Publication—-0 ffence—Sentence. 
A notice under s 185, U. P. Municipalities Act, was 
2 gent fram: the office. of a Notified Area directing `a 
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person to close certain” windows and a door. His 
reply tothe notice centained an imputation that the 
President had sent thé notice to him because he had 
refused to accede to a demand of illegal gratification of 
the President. In the ordinary course of official routine 
the President put this reply on the records of tha 
committee and it wag read by members of the com- 
-mittee : < ; 
. Hed, that the reply was defamatory and was in- 
tended to harmtha reputation of the President and 
‘that inasmuch as the President's act of putting it in 
the records had to be done in the official routine, the 
‘accused must have known that it would be communi- 
cated to others, there was publication within the mean- 
-ing of s. 499, Penal Code and that therefore, the 
accused was punishable under s. 500, Penal Code, 
` Held, also, that a sentence of rigorucs imprisonment 
for the offence was illegal, SUKUDEO v. EMPEROR ` 
All. 392 
——-—-—s 500—Defamation-—Editor's duties—Mere 
. publication of denial by party defamed, whether 
absolves editor—Printer's liability. ; 

Before any editor publishes matter which 
is clearly defamatory on the face of it he 
should take ‘steps to have an inquiry made 
by some member of his staff orsome reliable person 
on the spot, and he should only publish the matter 
if he considers that he has sufficient evidence avail- 
able to bring himself within the provisions of one 
of the exceptions to s. 500, Penal Code. 

It ıs cartainly not using due care and attention 
to publish defamatory statements about a person and 
also to publish his denial and let the public take 
their choice. 

‘. A newspaper isin no better position in regard 
to the law for defamation than a private individual. 

A printer is liable under the law for defamatory 
matter printed by him, EMPEROR v. J M CHATTERJI 

i All. 126 
~S. 511. Ses CRIMINAL Procepure Cope, 1898, 
BS 433, 437 


720 
-Pleading’s, statements in, Sze LIMITATION Act, 1208, 
s. 19 ` 343 


‘Police Act (V of 1861), ss. 30, 32—Purushothamdas 
Park in Allahabad, if a public thoroughfare— 
Court in doubt on the point—Benefit of doubt tobe 

` given to accused. 
The Purushothamdas Park in Allahabad isnot a 
public thoroughfare and Police authorities are not 

“justified by law in calling the whole of the park a 

thorougfare and in issuing an order under s. 40, 
Police Act, relating to the whole park on the ground” 
that it was a public thoroughfare. If the court bein 
doubt on the point, it is the duty of the court to give 
the benefit of the doubt to the accused and not to the 
prosecution in a charge for an attempt of the accused 
to hdtd a meetifg there KEmrerok, v. MR, R. N. 


Basu All, 738 
.Practice—Evidence as to what court proposeds— 
Admissibility’ of : 


Where ån attempt was made to prove that a 
proposal to refera case to arbitration emanated from 
the Judge himself: > 

Held, that the question was perfectly admis- 
gible. SABITRI v. Mrs. F eA, Savi: ` è Pat. 1 

Examination 9f witnesses in Appellate Court. 

Where the party had ample apportunity to examine 
+ person as his witness in the trial Court, an appli- 
eoation to examind that person as a Court’. Witness in 
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Practice—concld. 


fhe Appellate Court will not be granted. SABITRI v. 
Mts. F A. Savi e i Pat.1 
- Findings of court of first instance not to be 
overlooked—Attestors, if to be called in to prove 
due execution. ; 
. The High Court should not overlook or minimize in 
any way the effect of the findings of the court of first 
instance which had an opportunity of seeing the wit- 
nesses for itself and for coming to a conclusion one 
way or the other as to whether or not the will had been 
. executed in such circumstances as would entitle the 
‘applicant to obtain probate. JOTINDRA Nata Roy v. 
RAT LAKSHMI DEBI Cal. 338 
: Judgment reserved—Ex parte application to 
- cite additional authorities, whether can be entertained. 
Where after judgment was reserved an application 
was made ex parte withnotice to the other side that 





the court should consider further case lawon the 
‘subject of the appeal : 
Held, that the practice should be deprecated. 


“KARAOHI MUNIOIPALITY V. NARAINDAS Sind 795 
Jurisdiction—Insolvency Court having no 
_& jurisdiction to entertain application— Procedure— 
‘Sakunat,’ meaning of. - 
.' When the Insolvency Court has no jurisdiction to 
entertain an application for adjudication, the court 
-should not dismiss but return it for presentation 
to the proper court. i 
. The word ‘Sakunat’ does not necessarily mean that 
the parties ordinarily resided at a particular place. 
_Duera Swan v. Sant RAM Lah 755 
~-— Leave to appeal to the Privy Council granted 
~—~—Compromise between partiesafter granting o/ leave 


—Compromise, if can be recorded by High Court—. 


Second decreein supersession of first 

can be passed, ` 

Where the parties to a suit arrive at a compro- 
-mise after leave to. appeal to the Privy Council has 
been granted by the High Court, itis not open to 
„the High Court to record the compromise and to 
"pass a second decree superseding the decree which 
hea already been passed and from which leave to 
‘appeal has been granted. GuRURAO V, RAMCHANDRA 

: š a Bom. 286 


decree, if 


New casen appeal. 
-It isnot open tos party to raise before the Appel- 
‘late Courta case founded on totally different and 
contradictory facts which the opposite party had no 
‘chance of meeting. Ramaswami Cuaity v. PULANIAFPA 
` OHETTY Mad. 933 
“„—— Pleadings— Abandonment of  objections— 
» Remand. 
If certain points are urged before the Appellate 
Court to support the trial Court's order and are 
omitted to be noticed im the appellat judgment 
then the case should be sent down for rehearing 
“and disposal. it was due to ngn-mentiongof the 
points by the Pleacer then te presumption will be 
-that those points had been abandoned and in that 
onse, there would be no justification for a remand, 
Vasamserri Swami V, GUNDALATTULLA PATAYYA 
ort ‘ ® Mad. 394 
vPre-emption — Kumaun—J oint Hindu family 
®_Brothers,if hold property as_tena..ts in-coummon 
Claim for pre emption ‘valid if property held as 
tenants-in-common. . ° 
‘If, it be true that the members of a joint Hindu 
“family in Kumaun hold property asthe members of a 
- jpint family property do in Bengal, that is to say, as 
jtenants-fn-Common, then ofe ,bfother can pre-emps 
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Darr 


- adjudicated as insolvents: ; 


- is a partnership debt, its existence will 


{1938 ° 


Pre-emption—concld, ba 


property sold by another brother. In swch cages 
it cannot be said that the vendor and the pre emptor 
are one and the same persen. CHANDRAMANI-v MATHURA 
. All 379 b) 
Lands belonging to vendor, third parties and 
pre-emptor included in sale by rendor—Effect on 
right to pre empt—Pre-emptor, if must include whole- 
transaction. ° ` 
The right of pre-emption is in essence one of 
substitution and not" of re-purchase, the pre-emptor 
being bound to take the place of the vendor in the® 
original contract i . 
Where lands belonging to the vendor, to third 
parties, and tothe pre-emptor have all been includ- 
ed in a sale by the vendor, the would-be pre emp- 
tor must follow the general rule that preemption 
must include the whole transaction except that he 
may exclude hisown lands, this exception being 
based on the impossible position that the pre emptor 
would be forced toadoptas regards his own title 
if forced to preempt the whole MUHAMMAN AZIM 
v. SHER ALI KHAN Pesh. 739 


Minor member of joint Hindu family—Sale 
binding on member— Property, if can be pre-empted 
—Estoppel, applicability of. A BA 
In a joint Hindu family the karta can always act 

and does always act in the interest of the entire iemily 
and he can give coneent on behalf of a minor member 
to asale, ifthe sale is binding on the minor, he is 


-nct entitled to preempt the property nor can. he 


challenge the validity of the sele in a suit for pre- 
emptiou, The principle of estoppel applies to the 
case. RAM Sinau v Deo NARAIN . Au 547 
Sale by vendee to two pre-emptors— Suit by 
rival pre-emptor—Sub-vendees, whether entiled to 
resist suit—Rule against partial pre-emption— 
Waiver. i 
Where the vendee sells the properiy io iwo 
pre-emptors the. right of one of whom is superior 
to thatof the other, the sale does not involvea ` 
breaking up ofthe bargain so as to ofend sgainst 
therule that a preemptor cannot yrecn pt a 
part only of the property and the sub-vendees 
cannot be regarded as having waived their 
right of pre-emption, as against a rival- pre- 
emptor. Tirata Ram v. Dina NATH Lah. 629 


Presidency Towns Insolvency Act ilil of 1909), 
s 13 \1), \4)—Decree against one of tuo zarties 
trading together—Apzlicat‘un for adjudication of 
both as insolvents—Maintuinability of— d artnership 
debt— Sufficiency to support adjudicaticn order 
against buth— Contract Act UX of 1624), 8 48— 
dJuagment against one geint and several promisor, 
whether bars suit against the others. 

A judgment against one joint and several 
promisor is no bar to a subsequent suit on the 
contract or obligation against the cther or others. 
There can be no res judicata upon a cause of action 
against a co-promisor. Ta y 

Where a father and son were conducting business 


_ together anc a decree was passed against the son 


alone, but bcth the father and son were sought -to-be 
Held, that ifit is proved that the debt-in dispute 
suffice to 
support an adjudication order against both the 
father and son. In re VALLIBHAI ADAMNJI Bom; 619 
———— 8, 36—Scope of—Exumination under, when 

qan be allowed— Fact that information tobe obtained 


“not likely to be made 


ae 


D 


. Press Emergency Powers Act (XXIII of 1931), 
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may resultin litigation against person, examined— 
Whether ground for refusing exantination. om 
Section 3s, Presidency Towns Ingplvency Act, 
confera upon the court a power which is general in 
its character Whenever the circumstances are ‘such 
as to bring the section into operation the court can 
require the person concerned to be examined. The 
‘very object of such an examination isto obtain in- 
formation as regards the affairs and the dealings of 
the insolvent and to see if proceedings should not 
be taken in the interests of the creditors as a whole 
f8; the purpose of challenging the transactions en- 
tered {nto by the insolvent, and to say that litigation 
might ensue as the result of duchan examination, 
„would defeat the very ovject with which this section 
has beenenacted. The only casein which any such 
order should not be made is where litigation has. ac- 
tually commenced and is pending between ‘the parties 
with reference tothe very question information about 
‘which is sought to be elicited by means of 
uchan examination. 4 i 
An examination can be ordered when the circum- 
stances Mring the case within a. 36, sub-s (1). The 
“examination may or may not result in some admis- 
sion of liability on the part of the person examined. 
If there is an admission, then a summary order can 
be made under sub-s. (4) orsub-s (5): if there.is 
no admission, then no summary order can be 
‘made Butthe mere ‘fact that an admission is 
is no ground what- 
ever for refusing to direct an examination. 
Prima facie the court ought not to make an order 
under sg, 36 unless there is ground for thinking that 
the order is likely to be of some use, But, the mere 
fact that the result of the examination may be of use 
‘to the Official Assignee and may be a subject of 
inconvenience tothe person examined in future 
litigation is no reason for not making the order. 
In re Gooupat Bomanst Petit, Tae Bank or INDIA, 
Lrp.v Puerozsuaw B. Perit i Bom, 648 
as amended by Criminal Law Amend- 
(f)—Publication of news item— Opinion of a person 
about whose standing in the country and infiuence 
no evidence is adduced—Whether hit by cl. (f) of . 
s l6— Words in newspaper—How to be construed ` 
—Effect of the words should be considered and not ° 
merely the meaning of the words. `° ~~ | °°" ° 
JA newspaper published as » news item, transmitted : 
bya news agency, that in the opinion of a certain `. 


person M the suspension of the Qivil Disobedience ‘° 


‘Movement amounted to an acknowledgment of defeat , 
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Press Emergency Powers Act =concld. | ‘ 
question of the continuance of the struggle by means, 
of the Civil Disobedience; but that the. value, 
of such an opinion onthe part of this person depended 
upon a variety of cifeumstances, and that in the® 
absence of evidence to show who the person was and 
whether the views expressed by him were worth listen-, 
ing to or whether they were in the circumstances: 
calculated to directly or indirectly encourage or incita, 
etc., what was referred to in sub-s. (f), it would be im- 
possible | to say that the words in question could. 
have directly or indirectly the effect . described or, 
ren to in cls. (d) and (f) ofs: 16 of Act XXII of 
032, pi a ays tA 
Held, also thatin arriving ata decision the court has, 
to consider_the entirety of the words as they occur’ 
in'the annexure in a.fair and free spirit and not with 
an eye of narrow dnd fastidious criticism and thé 
‘Court should not shut its eyes to the nature and man- 
ner ofthe publication of the words and discover as tö 
whether a mereexpression of disapproval of suspension, 
of the Civil Disobedience Movement on the part ofa 
person about whom nothing is known on the 
record could have the effect referred to in 
sub-s. (f) of s. 16 of ActXXIII of 1932 and that 
although the editor published ‘news’ at his own 
‘risk, the words complained of were not hit in, the 
circumstances of this case by sub-cl. (f) of s. 16 of 
Act XXIIT of 1932. Š , 
Per Mukerji, J.—It is the effect of the words as 
‘published in the newspaper and not merely the mean- 


‘ing of tha words taken by themselves that has to be 
‘considered in order to see whether the statement 
.which is complained of is hit by s. 4 In the matter 


of BROJENDRA Nata GUPTA Cal, 881 S. B. 

Probate See Witt ` 338 

Promissory note—Insufficient stamp — Interest, if 
can be recovered—Interest Act (XXXII of 1889). 


_, Where a loan is evidenced by an insufficiently 
: stamped pro-note, the plaintiff though entitled to a 


decree for the principal sum of money advanced, is not 


` entitled to interest at the rate stipulated in the pro-note 
. aad where the notices sent to the defendants do not 


ment Act (KAIN of 1932),ss 4 (1), 16, CIS (d) .- | 
“ from the date of such demand until the time of paya 


contain any demand that iuterest would be claimed 


ment, the plaintiff is not entitled to any interest under 


‘the Interest Act. ABDUL RAHMAN V. AFZAL Hussain 


ki , Ouch 233 
Signature containing personal name 
of one of the partners and initials of firm— 


Liability of firm—Mercantile usage among Chettyar 
firms in Rangoon— Evidence of usage, value of. 
“A promissory note written “in Tamil contained 


only one siguature which contained the personal, . 
“and thatsuch acknowledgment of defeat was not _ name of one of the’ defendants together with the 


- likely to further the cause of what is called national *initials of the defendant firm : 


z 


progress. The person concerned stated that in an 
interview with a representative or representatives of . 
the news agency and he went on to refer to certain 
opinions expressed somewhere in Europe by two ` 
persons and expressed the opinion that ,the fight be; 


~ continued till freedom’ was attained. There was no: 
_ evidence as to who the interviewer was and whether , 


the words expressed by him. were likely to obtain 
acceptance among a considerable section of the intel- 


: igent public. Oa this the Local Government order- ` 
~ ed security to be deposited as the words were alleged ``- 


to be hit by cls. (d)and (f) of s. 16, Oriminal Law 
‘Amendment Act, 1932: EONS 
Held, that in the context the “fight” that wasreferred 


peace 


_Tecognized in 


Held, that,the defendant who signed the pro-note 
was not signing for himself but on behalf of hig 
firm and that this custom was fully recognized 
amongthe Chettgars trading in Rangoon. : 

Under the law merchant; evidence of usage has 
always beén admitted to explain written documents; 
such evidence ig also sanctioned by the Indian Evi 
dence Act ;,and commercial usage has been expressly 
the Negotiable Instruments Act, 
Cuerryar FIRM V. MANICKAM CHETTYAR Rang. 573 

Suit on pro-note —Recital 
sideration—Nature of suit, 
Where the cause of ackion stated in a plaint is a 


. promissory note, a mere recital earher inthe plaint 
to in the last sentence obviously had reference to the of the history, of the promissory note cannot make it. 


la 
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of original com 


. 
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Promissory note—concld, ee Ene Be 
@ suit on the original consideration, SWAMINATHA 
ODAYAR v. K. S. Natesa IYER Mad. 716 


s——— Stamp not duly cancejled—Claim on original 
consideration—Necessity of proof of consideration. 
“The plaintiff advanced Rs. 20,000 to defendant 
No.1 in 1288. In 129! she lent Rs 5,009 to defendant 
No. 1 to pay off a portion of the old debt and took a 
pro-note for it. In a suit on this pro-note it was found 
that the stamp onthe pro-note wasnotduly cancelled 
and so the plaintiff sued in the alternative for the origi- 
nal consideration, that is, the consideration paid by her 
to defendant No. lin 1291: 
. Held, that ag the plaintiff's allegation was that 
money was paid in cash on the date of the execution 
of the document, and as that had not been proved, the 
suit must be dismissed. Ma Suwe Heawyv Dwa Praw 
: : Rang. 378 1b) 
Provincial Insolvency Act Vof 1920), ss 4, 75 
—Sale of insolvent's holding—Sale held invalid by 
` Revenue Court—Petition for refund of sale price— 
* Question of title triable under s 4—Appeal, if 
` lies—Appeal, whether can be treated as revision. 
` Where the Insolvency Court held that s holding 
was saleable and it was accordingly sold to the pur- 
chaser, but thesale was subsequently held to be 
invalid by a Revenue Court atthe instance of the 
Jandlords and the purchaser claiméd refundof the 
sale price : - 
` Held, thatthe purchaser was not challenging the 
correctness ofthe decision of the Revenue Court 
but hisclaim waspurely basedon the ground of 


. equity and as no question of title triable under 8. 4, 


Provincial Insolvency Act, was involved, no appeal 
‘lay from the’ order dismissing the petition for 
: refund. 
` Held, also, on the facts that there was no adequate 
„ground for revision andthe appeal could not be 
treated as a revision petition. WAZAL DIN v, THAKAR 
“Sinau Lah 337 
| 88. 6, 9 —Creditor's petition based on debtor's 
application for adjudication—Act of insolvency, 
when committed—Limitation, starting point of-- 
Greditor’s petition based on execution sale of debior's 
property—Limitation, when begins 

When an application is filed for adjudication of 





. the applicant as insolvent, the act of insolvency is 


‘committed by the filing of the application and a 


` petition bya creditor to adjudicate him as insolvent 


+ 


must be filed within three months from that date, 
‘ when such petition is founded on that act of in- 


, solvency. The date of dismissal of the application is 
~ immaterial. 


4 


“ ases his application for adjudication of the debtgr 


` 


:89 insolvent, is a sale in execution of certain pro- 
parties of the debtor, fhe application*should be filed 


‘ “within three months from the date of the sale and 
7 got from the date of confirmation, of tke salg. 
_ Lan NANDY y *Tinxart D : 


KANAI 


ze Cal 429 


SS, 9,75 (1), (3}—Petition by creditor—All 


A implead all the creditors as parties. Butifa credi- 


creditors, whether necessary parties—Death of one 
creditor—Abatement—Eaxtension® of time— Amend- 
ment. bs 


It is not necessary for*a petitioning creditor to 


~ tor has once been impleaded as a party, it is neces- 

sary to implead him in,the appeal and if heedies, 
te bring his representatives as parties. 

*]f a party is dead the récord stands so far as the 


** Tiving parties are concerned and any disposal of the 
. 


INDIAN CASES. - 


Where the act of insolvency on which a creditor ` 


[19383 . 
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case notwithstanding the death of one of the parties 
would be valid subject to ils being vated at the 
instance of the legal representatives of the person 
who had died. ; 

Whether in such a case ‘he. appellant 
should be permitted to amend the appeal memoran; 
dum by removing the name of the deceased party or 
should be given extension of time to bring the 
representatives on record depends on the particular 
circumstances of each case LoRIND CHAND-PARMA 
Nanp v MOHAMMAD AKRaM KHAN E Lah 474 
mn 85, 27,. 48 75—Time for discharge— 

Whether can be extended after time ortginalty fixed. 

The Insolvency Court’ is competent to extend 
the time for a discharge even after expiration of 
the time originally fixed. ~“Mapuo Prasap VyYas v. 
MaADHO PRrasaD All. 668 
—_—— sS. 28—Declaratory suit against insolvent by 

creditor—Sanction of court, necessity of—Absence 

of sanetion— Defect, if can be cured by subsequently 
obtaining leave. . 

While a stranger to the proceedings cen file a 
declaratory suit against an insolvent without the 
leave of the court, adecree-holder of the insolvent 
or a creditor, who has been a party to tbe insol- 
yency proceedings, cannot bring such a suit without 
the leave of the court under s. 28:2) of the Act and 
failure to obtain Jeave before the institution of the 
suit cannot becured by obtaining leave subsequente 
ly. Dapunany NAMDEO Nag, 697 'b) 

ss 28 (21, 35—Allegation that judgment is 
obtained by fraud or collusion—Duty of Insolvency 

Courtto holdinquiry. ` ; 

When it is alleged that a judgment had been 
obtained by fraud or collusion, it isthe duty of the 
nsolvency Court to hold an inquiry and come 
to a finding as to whether tħe decree represented a 
real debt or not, and then, if it concluded that the 
decree had been obtained by fraud or collusion, to 
annul the adjudication under the provisions of s, 35, 
Provincial Insolvency Act. Hasil Kaan v. M. 
Kova Moreen Kaka Rang. 835 

ss. 35, 43. See Civm PROCEDURE CCDE, 
1908,O XLVII, x. 1 346 
——- S$. 38—Composition scheme be 

submitted only after adjudication order. i 

Under s. 34, a composition scheme can only. be 
gubmitted after an order of adjudication has been 
made, ` 

Consequently, if a composition scheme is filed before 
the order of adjudication, it cannot be given effect to 








can 


after the order of adjudication bas been passed. 
BROJENDRA Nats Guose v Satish Ouanpra Das 
Cal 185 


—— S. 41—Insolvency proceedings— Continuance 

of, till discharge-is obtained 

The insolvency proceedings do not end on mere 
adjudication. The insolvent’s presence and help 
would be greatiy needed so long as the estate has not 
been fully administered, but continues to be in the 
handsof the Official Receiver Simply because the 
judgment-debtor has been adjudicated insolvent and 
he hasapplied for discharge, it cannot be said that 
the proceedings in insolvency have terminated : end 
so long as the insolvency proceedings are really 
pending and so long as no order of discharge has 
been obtained the surety should be under an obliga- 
tion to produce thejudgment-debtor whenever called 
upon to doso bythe.court. Kanpaswaut CHETTIAR v 
A, R. M. ANNAMALAT CHETTIAR Mad. 53 


| / 
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8.43, Ser Provinciat InsoLvency Act, ven 
ya A. .@ . 668 
88. 43, 53, 54—Annulment of insolvency 
under 3. 68—-Application by Receiver to set aside 
transfer before order of annulment—J urisdiction 
of court to continue proceedings under s 48 or 
_64 after order of annulment 
In a case where ean insolvency has been annulled 
under the provisions ofs. 43, Provincial Insolvency 
| Act, and the receiver has, before’ the order of annul- 
ment, applied to the’court-to-have a transfer of 
property set aside under “the provisionsofs. 53 or 





‘ 69% 


44 ofthe Act, the” court has no jurisdiction after | 


the order of annulment of the insolvency procsed- 
ings to continue the proceedings under s 53ora. 54 
of the Act. e 

Quere :—Whether the provisions of s 43, Provincial 
Tnsolvency Act, are mandatory. Jaina BIR SINGH v, 
R K. BANERJEE Rang 320 F B, 


——— 88.49, 78 — Decree for money—Adjudica- 
aon of judgment-debtor as insolrent—Direction in 
ecree to prove debt in insolvency—Assignment of 
decree—Assignee referring to direclion in decree in 
Insolvency Court—Debt, can be deemed to have 
. been proved. 
"` During the pendency of the plaintiff's suit for 
money, the defendant applied tobe adjudicated an 
insolvent. After the passing of the desree, the de- 
fendant judgment-debtor was adjudicated an insol- 
vent. The decreo in the suit contained a direction 
that the plaintiff might prove his debt in insolvency 
The decree was assigned toa third party who ap- 
plied in the Insolvency Court to be recognized as 
the insolvent's creditor and referred to the direction 
as to proving the debt, in the decree; 

Held, thatthe debt should be deemed to hare 
‘been proved although the formal mode prescribed 
-by s. 49, Provincial Insolvency Act, was not followed: 
and that 5.78 applied to the case 
AYYAR v, MALLI N.M. SUBBA Aryar Mad. 764 
= 8. 51. See Crvm ‘“Procepure Conr, 1903, 
‘gp. 64. i - 82 


ss, 51, 52—Sale df insolvent’s property 
by decree-holder— Decree holder, whether entitled 
to charge for costs—S 52, scope of—S. 51, effect 
of—S. 68, whether applies to ad interim Receivers. 
Section 52 of the Provincial Insolvency Act, deals 
entirely with property which has not been brought 
to sale and is therefore inapplicable to a case 
where the property has been sold But the word 
‘benefit’ in s. 51 of the said Act, can be reasonably 
„construed to mean the net realisation in execution 
after paying the coste, and a decree holder who 
-has brought the properties of an insolvent to sale 
may be given a charge over the property sold 
:for the expenses incurred by him in bringing it 
to sale, as against the Receiver even though s 52 
may not apply to such a case. 
~ Quere:—\Whether s. 52 applies to an ad interim 
Receiver. SWAMINATHA AYYAR v. OFFICIAL RECEIVER 
oF SOUTH . MALABAR Mad. 999 
———. 8 52-—Sale in execution of judgment-debtor's 
property— Court's knowledge of pendency of in- 
solvency proceedings against judgment-debtor—Sale, 
if void against Receiver —Stay of execution. 7 
Where an executing Court is apprised of the 
pendency of insolvency proceedings against . a ` judg- 
ment-debtor, before the sale of the property, such 
agle in execution is void as against the Receiyer 
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RAMALINGA - 


lxxjii, 


although the Receiver may not have made an ap-. 
plication for delivery of the property. e 
“The underlying principleof the Provincial Insol- 
vency Actascan be gathered from the provisions of 
s. 52 isthat when the court is apprised of the pendency 
of an application for insolvency inanother court and 
of the furtherfact that such application had been 
admitted, it should stay its hands so far as the 
execution of the decree by the creditore of the 
iosolveat is concerned. MAHENDRAKUMAR V. DEENEsH- 
CHANDRA Cal 597 
S. 53—Onus of proof under, not on trans- 
feree. | 

Under s. 53, Provincial Insolvency Act, the onus 
lies on the person challenging the bona fides of the 
transfer and not on the transferee. RAMCHANDRA v, 
PRITHWISE NARAIN SABKAR Pat 524 (a). 

ss 53, 54—Order declaring transfer void 

—Second appeal -~ Revision. 

No second appeal lies comagainst an appellate 
order declaring an alienation by a debtor void as against 


the Official Receiver under ss. 53 and 54 of the 
Provincial Insolvenzy Act. RAMASWAMI NAYAKAR v. 
VENKATASAMI NAICKER Mad 876 


s. 54-Fraudulent preference—insolvenig 
assigning all their valuable movable assets to relation 
—Transaction, if to be annulled 

_ Where the insolvents assigned a promissory note 
to a relation of theirs, three days before filing an ap- 
plication for adjudication, in liquidation of a debt 
alleged to be due tohim,and it was proved in 
proceedings under 8 53, Provincial Insolvency Act, 
for annulment of the transaction at the instance of 
the Official Receiver that the assignee did not make 
any demands onthe debtcrs for payment while 
some of the other creditors were executing decrees 
against them and others making pressing demands 
by letters and telegrams, and it also appeared that 
the assignment consisted of the only valuable moye- 
able assets of the insolvents: 
° Ileld, that it was clear that the transaction was 
not entered into in good faith and that the domi- 
nant intention ofthe debtors was to give the assignee 
fraudulent preferez.ce over the other creditors, and 
that the Official Receiver had fully discharged the 
‘onus which lay on him, and that the transaction 
should properly be annulled. Bopur SHAH v SAKMUKH 
SINGH i Lah. 874 (a) 
— ss. 69, 70—0Offence under—Inpedients 
of—Complaint, to whom to be made— Mortgage 
. executed by insolvent at A—Creditors defrauded at B 

—Jurisdiction of courtat B to try offence. ® 

When the Insolvency Court, under s. 70 Pro- 
vincial Insolvency Act, makes a complaint toa 
Crimimal Court, such Criminal Court does not derive 
its jurisdiction to try the offence from the Insolvency 
Court Lut from the Criminal Procedure Code. 
JA determin®@og whether a particular Magistrate has 
jurisdiction to try an offence about which acom- 
plaint is laid before him, the Court has to be guided 
entirely bythe provisions of the Criminal Protedure 
Codee The complaint must bemade to the nearest 
First Class Magistrate having jurisdiction. 

It isonly when the execution of the mo tgage- 
deed is combined with the fraudulent intent to 
defraud the creditors of the executant that it can 
be brought within ‘the purview of the offence defined 
jn s. +9, Provincial Insolvency Act. The gist of thé 
offence is the actual diminution of the sun? to be 
divided among the creditors. See . i 
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_ .. When a mortgage-deed is executed at A with 
‘intent to defraud creditors at B and the consequence 
of diminution of the sum available for division 
among the creditors, actually ensues -from it, the 
court at B will have jurisdiction to, try the offence. 


RIKAMJI PARMANANDIJI BHATIA v EMPEROR 
4 Nag 550 


m 8.75 
Sen PROVINOIAL INsonvexcy Act, 1920, s. 27 
`. Şes ProvinaiaL INsoLvENcy ACT, 1920, ss, 53, 54 


s 75——Scope of revisional jurisdation. 
` In revision under 8. 75 of the Provincial Insolvency 
Act it is only necessary to ascertain whether the 
decision of the Piste: Judge ie Li neo dane wih 
AMI NAYAKAR V VENKATASAMI NAIOKOR 
law. RAMASW. : soe 
s 78. SEB PROVINOIAL INSOLVENCY “ACT, A 
8 49 
Smali Cause Courts Act {IX of 
AL ay 6, 33—Suit instituted in Small Cause 
Court—Transfer to Honorary Munsif's Court — 
Decree—Appeal—Lransfer of suit back to Munsif's 
` Court—Case, if to be tried as a small cause suit. — 
. A suit of a small value was instituted ia 
the Small Cause Court side of the Munsif's Court As 
there was an Honorary Munsif, the case was trans- 
ferred to his court, a decree was. made and in 
the Subordinate Judge seb aside the decree 








ot ieee the record before the District Judge. 


ae Ps request that the case might be transferred to 


par rae the case should be tried by the Munsif 
as a Judge ofa Small Oause Court and not in the 
regular side Firs Karu RAM-GANPAT RAM v, FIRM 
RAM SARAN RAM-RAM NARAIN RAM | All. 701 (b) 
e, 17 —Unregistered pa bond, when 
1—Tests—-Security, meaning of. l 
: A Fey executed security bond, though unregis- 
tered, is a sufficient offer of a security within the 
meaning ofs. 17, Provincial Small Uause Courts Act, 
provided the delay in getting it registered is not 
due to any faultof the applicant ‘himself, The test 
js whether the security which the party placed in 
the hands of the ‘court and which the court ulti- 
mately accepted, is sufficient to enforce the obligation 
ag NE J.—Generally speaking the word 
tgecurity” inthe first clause of 6. 17 signifies anything 
that makes the money more assured in its payment 
or readily recoverable. RAJESWARI PRASAD SINGH V 
| BRAHMANAND | AL Pat 314 
L$. — B8, 25—Judgment, contents of —Issues not 
|, framed on pleadings—Only plaintiff's statement 
in recorded Decision, af according to law—Revision 
kaang erence, ° = 
kng RAs froma judgment of a Small Cause 
Court it is necessarp for the High Cougt to satisfy 
itself that there has been a decifion In accordance 
with law, and inorder to find out whether there has 
been 8 decision in accordance with law it is neces- 
High Court to be satistied ° that the 


i for the 2 
Judge of the Small Cause Court come $o his 


as 
ision judicially and not aa da, 
deni, iadi decision of a Small Cause Court Judge 
was not one that followed inevitably from the state- 
“aent of the plaintiff and that was all the evidence 
shat was ‘on the file, and the Judge had not framed 
jssués ‘on the questions raised by the plead- 


ings:* | ee ° . at setae 
: ; . 





_ INDIAN CASES. 
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Provincial Smali Cause Courts Act- concld. 


: s 
Held, that there had been no proper trial and the 


Judge had not proceedefl according to law: and hence 
the High Court would interfere with the deti- 
sion KAM Nata v Satie RAM “All. 579- 


— 5 25—Small Cause Court—Judge depart- 
ing from usual procedure—Provisions of the ‘Act, 
~ if- can be resorted to. D ; ` 
, If a Judge of Small Cause Court chooses to 
depart from the procedure laid down for the conduct 
of cases in auch a court, he should not fall back oh 
the provisions of that procedure in order to-suit hig 
own convenience. UDMI Ram v. DURGA Das Lak 704 
—— S. 33, Ser PROVINIOAL SMALL CAUSE Courts 
" Act, 1887,8 6 701 (b) 
— Sch. ll, Arts 18, 35—Money deposited by 
plaintiff with arbitrator to be paid to other party if 
plaintiff refusedto abide by award—Money paid to 
other party—Suit to recover moneyfrom arbitrator 
—Whether suit relating to trust-—Absence of. allega- 
tion us to breach of trust or criminal misappropria- 
tion, in plaint~ Cognizability of suit in Small 
Cause Court, : 
-i and B were appointed arbitrators to settle a @is- 
pute between the parties, and each side deposited a 
certain amount with A on the agreement that if 
either of the parties refused to abide by the award 
he should forfeit the amount he had deposited. . A 
made an award which the - plaintiff refused to accept. 
_A handed over the amount deposited by the plaintiff 
to the defendant. The plaintiff then sued to recover 
the amount from Aon the ground that as there was 
no joint and common award, the plaintiff had not 
become liable to forfeit his deposit. A objected that 
the Judge of the Small Cause Court had no jurisdic- 
‘tion to entertain the suit: 
Held, (i) that, Art. 18, Sch. II, Provincial Small 
Cause Courts Act, did not apply and that the Sma 
“Oause Court had jurisdiction to entertain ‘the suit. 
(ii) that as the plaint did not contain any clear 








allegation of criminal misappropriation or breach of - 


‘trust, Art. 35 of Sch. II did not bar the suit. GoRAKH 
Perasan v. BALDEO PRASAD All. 970 (b) 
*—— ——— Art. 35 (h) (li)—Suit for price of 
timber removed by defendant from court's custody 
under order of court—Jurisdiction of -SmallCause 
Court : 
To take away property from court in accordance 
with the court’s order is not an offence 
any exceptions created by Ohap. IV, Penal Code; 
therefore, where the cause ofaction for a suit for 
the price of logs of timber removed by the defend- 
ants is based not on the defendants having forcibly 
removed them fromthe plaintiff's poesession but 
upon the defendants having wrongfully taken them 
away from the court as ordered bythe court, the 
suit does not fall within Art, 35 (hk) \ii) of Seh, 11 
of the Provincial Small Cause Courts Act. 3 
Quære,— Whether the cutting of trees under ‘a 
mistake of fact -does or does not fall under s. 35 (k) 
(ii) ofthe Provincial Small Cause Courts Act, 
‘Motpu V AHMAD KUTTI ‘Mad. 888 
eaaa — — Art. 35. (IE—Suit in respect of 
right to enter on another's land: and cut.. grass— 
Jurisdiction of Small Cause Court to entertain. 
A suit inrespect of a right to enter on another's 


land and tocut grass falls under Art. 35 (44) of the ' 


Second Schedule of the Provincial Small Cause 


Courts Act and hence is excluded from cognizance 
of a Small Oause Court, ATTAR SINGH v. Nuru 


. Gah, 155 


apart from . 
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` Punjab Allenatlon of Land Act (XIII of 1900), 
s. 3—Dayas, whether an agricultural tribe— 

. Custom Punjab). i Ioa 
Dayas. of Jhang are not a sub-division of the 
Jats, an alienation by a member of that tribe cannot - 
‘be held to be an alienation by an agricultural 


< tribe. Depory COMMISSIONER JHANG V. Devi DITTA 


-Ixxy o 
Punjab Sikh Gurdwaras Act—coneld, 


tion with respect to the property durin 

suit—Suit, if to þe stayed. 

Where a suit was instituted for possessi á 
erty which was claimed as a dire. of "Uda eee 
appeared that a notification was published under s 7 
- - ; Lah.245 (3)of the Sikh Gurdwaras Act with respect to this 
S 6 Ses Customary Law (PUNJAB) 733 ‘property during the pendency of the suif: 

Punjab Custom (Powerto Contest, Act (Il of ` Held, that it was necessary for the plaintiff to 
1920), ss. 2and 7—Suit to contest will of non- presenta petition under 3.10 of the Actif he wanted to 

_ ancestral property in favour of daughter— claim possession thereof, and that the Proceedings in 

©, Maintainability, ; ; the suit had to be stared in view of the provisions 
nderss Zand 7 ofthe Punjab Custom (Power to ofsub-s, (?) of 6.31. HARNAM Dass v MANGAL SINGH 
‘Contest) Act, 1920, no person shall contest any aliena- - Lah 701 ta) 
tion of non-ancestral immovable property on the s. 31 (2). See PUNJAB Six GURDWARAS Aot 

ground that such alienation is contrary to custom, the 1925, ss 7 (3), 10 701 (a) 

term ‘alienation’ including a testamentary disposition Punjab Tenancy Act (XVI of 1887), s. 59— 

of property. Therefore the will of the father in Alienation — Parties not governed by custom— 

favour of his daughters in respect of his selfi-acquired Reversioner’s competency to challenge— Will b 

property cannot be contested. MOHAMADA V, K RETAN occupancy tenant—Consent of wife and dou thte 


g pendency of 
» 








: : Lah. 415 Nephew, if entitled to challenge will s 
“Punjab Municipal Act (IIl of 1911),s 47. See Relief Act (I of 1877), 8. 42. ge will Specifio 
-: C@sieact Act, 12°72, 8. 70 i . 687 - An an occupancy tenant governed by Muhani- 

SS 221, 228—Authority to Sanitary amdan Law made a will in re 


eav gard tothe tenancy with 
the consent of his wife and daughter a i 
fas to aana the will: E nd his nephew 
eld, that the consent of the daug 
immaterial as she was not an heir george as te 
provisions of s, 59, Punjab Tenancy Act, and that the 
wife being only a life tenant her consent was not 
sufficient and that the nephew was entitled to obtain a 
declaration prayed for according to s. 42 Specific 
Relief Act, provided the will was invalid to an 
extent Feroze Dinv. KHAIR Din Lah 204 


Inspector on behalf of Municipal Committee, require- 
ments of. - 
In the case of a Sanitary Inspector, the authority to 
bring a suit on behalf of the Municipal Committee 
must be in writing and by name and not by offiée 
A conviction following upon .a complaint instituted 
“by a Sanitary Inspector on whom such authority has 
not been conferred, must be set aside. SHARFU v. 
EMPEROR Lah 741 
— aT 8.228 Sex PUNJAB Moniorpan Act, 1911, 
B. 221 


= 


7 

Punjab Sikh Gurdwaras Act (VIII of 1925), 

S. 1—Mahants erecting buildings ‘on land 

belonging to Gurdwara—Presumption as to ownership 

of buildings—Income from land used for expenses 

of langar of Gurdwara—‘Nature of lands'--‘Dehra’, 

meaning of. ee? 

Where the mahants of a Gurdwara in possession 


-- necessary 


Registration Act (XVI of 1908',s5 17. 
FER OF ae Act, 1882, 8. 4 4 San aaa, 
s —Compromise accepted b 
Court and embodied in its order -Registran ia 


Where a compromise in a family dispute i 

a i 
cepted by the Revene Court and Sabodo ih ite 
order, no question of registratio 


n under s 17, Re- 
the Revenue Court 
ct toa compromise 
the Revenue Court 


of the lands ofthe Gurdwara as custodians for the 
benefit of the Gurdwara erect buildings on the, lands, 
‘the presumption is that the builoings are meant to 
. pertain to and attach tothe Gurdwara, 
Where it was proved that from the very beginning 
-certain land was muafi granted for the purposes ‘of 


-gistratioa Act, arises and when 
-by its proceedings has given effe 
the proceedings and order of 


-not require registration. SITLA BAKHGH 
JANG BAHADUR SINGH Ba 





the expenses of the langar of a Gurdwara, the 
land should be considered to be muuji belonging to 
~ the Gurdwara, 

‘Tina word ‘dehra’ is generally used to describe a 
cremation place and a birth place is never described 
asa ‘dehra’. KARTAR Six@u v, SHIROMANI GURDWARA 
PARBANDHAK COMM ITTBE Lah. 727 

ss. 3, 5~—VYenant at-will—Mahant shown as 
owner—Death of tenunt at-will—Succeeding tenant 
claiming ownership—Onus of proof. : 

Where a land was shown in 19:1-12, as being in 
the cultivating possession of A as tenant without 
occupancy rights, the owner being shown as the 
Mahant ofa Gurdwara, and in 1921-22, after 
-death the tenant-at-will was shown as B who set up 
a claim to ownership of the land: 

Held, that the onus lay heavily on 3 to show that 
..be was the owner of the landin questien, and that 
on the evidence the ownership vested in the 
Mahani, Pata RAM v. Surromant GURDWARA Rar- 
BANDHAK CoMMITTEB 
` ———— 88 7 (3), 10, 31 (2)—Suit for possession 
-< of-property claimed. as a Dera of Udasis— Notifica- 


A's ` 


“the mortgage is not extinguished 
ement falls within s 


Lah, 227 ` 
- redemption is entitled to urge 


s. 17—Compromise petition, i i 
registration, pe Camere 
A compromise petition askin 


the co 
decree on certain terms does urt to pass a 


4 not come withi 

purview of s. 17, Registration > oe site 
provisions do not apply to a document whiah 
does not itself create, declare, assign, limit o 
extinguish any right, title ' : 


A t or interest, bu 
merelv @reatesa right Jo obtain another donnent 


which will, when executed create, declare i 
limit or extinguish any such right. ti òr i Soren 
Sastrri v M psk. A®Savi 7 be ipae ire 
8 17 (2), cl. xh ~ Mortgage— Endorsement 
purporting to relase some of the mortgaged praper- 
ties—Whether requires registration— Innocent 
transferee of equity of redemption -Rights of. * 
Where an endoraément by a mort r 


gages 


to release only some of the mortgaged p purports 


ropdřtiep, 
V2 (2) cl. (xi), an p 

quire registration. ) el. (æi), and does npt. re- 

An innocent transferee ofa part of the equity*of 

on equitable groynda 

r there “we; one ind} 


that when he teok tke tranafe: 


and the endorse- ; 


. Igawi 
š Registration Act—conceld, 


¿visible mortgage, and when after he acquired an 
interest in the equity of redemption, the integrity of 
the mortgage was broken bythe mortgagee and the 
“mortgagor behind his back, heis entitled to claim 
a partial redemption, the mortgagee himself being 
no longer competent torely on the integrity of the 
“mortgage PRANBALLAV SAHA V. BHAGABAN OHANDRA 
„SEAL Cal 657 
ii - 58.17 \b), 49—Deed relinquishing rights 
"to property over Rs. 100 in value—Registration, 
- necessity -of—Unregistered deed—-Admissibility of, 
` „Jor collateral purposes. ge - 
.- A document by which certain rights are relinquish- 
‘ed in respect of property over Rs. 100 in value 
requires registration and though inadmissible for 
‘proving the relinquishment when unregistered, it 
“may be referred to for the collateral purposs of prov- 
‘ing the nature of possession. SAHIB SINGH v DALIP 
Snag i Lah, 691 
= ss. 17, 49. Ses TRANBFER or PROPERTY ACT, 
1882 as AMENDED BY Act XX oF 1929,8,53-A 557 
ss. 32, 33—Provisions of, whether imper- 
ative—Agent presenting mortgage deed for registra- 
~ thon—Agent not authorized as prescribed—Deed, 
‘validity of—Registering oficer of Rampur State 
. whether ‘court or Judge’. : 
` Sections 32 and 33, Registration Act, relating to the 
presentation of documents for registration are 
imperative, aod their provisions must be strictly 
followed Where an agent who presented a mort- 
gage-deed for registration has not been authorized in 
the manner prescribed by the Act, the deed is invalid 
and cannot affect the immovable property to which 
it relates. f 4 BN. 
“A Registrar acting under 8; 73, Registration Act 
is not a court within the meaning of Civil Procedure 
‘Code. The Sadar Registrar of Rampur State is nota 
Court or Judge within ths meaning of s. 33, Regis- 
tration Act, s 
“ The proviso tos. 33, and sub-ss. 2 and 3 apply 
‘only to cases mentioned:in cls. *(a).and (b) of that 
jection which deal with. power-of-attorney to te 
‘executed and authenticated in British India, and do 
mot apply tocl (e, which provides for the manner 
in, which a power-of-attorney is to be authenticated 
in a place outside British India in such cases The 
power-of-attorney must be executed before and 
‘authenticated by the officers named in s. 33 (e) 
personally and execution and authentication before a 
“Oommissioner is nota sufficient compliance with that 
‘section Ram Monan Lat v.. TASADDUQ HUSSAIN 
. . 











; AU. 572 
ahs s. 35 (1) (c) (3) (¢)—Person executing docu- 
“ “ment not alive—Registration—Conditions to be 


= fulfilled—Admission of all the legal representatives, 
: necessity of. , 

Under s. 3> (1), (c) and s. 35 (3) (c), Registration 
“Act, where the person executing te documênt is 
‘dead, the Sub-Registrar should have before him the 
“admission of all the legal representatives of deceased 
peron before he should proceed toeregister the 


“document. ABDUL Aziz Kuanv Kaniz Fateua 

. All. 754 
i —ø-— $.49, Ses REGISTRATION Aor, 1908,8. 17 (b) 
od 691 


*“Rellglous Endowment—Shebaitship, if can bg 
~ transferred for consideration. 
, .Und&r Hindu Law a shebuitship 
“transferred for a consideration, and any such transfer 


be 


"is Void under the Hindu Lawa There is no law 


INDIAN OASES. The 


-Specific Rellef Act (10f1877),8.42, Sze 


cannot be 


-- [1983 


Religieus Endowment-coneld. t. 


which prevents a phintiff from abandoning his suit 
for obtaining a shebaitship, though it may be that 
if he does so for personal gain, the arrangement 
between the parties may be successfully attacked 
in aproper proceeding No law insists upon a 
plaintiff prosecuting his suit if he ~ chooses to 
abandon it SABITRI?. Mes. F. A Save Pat. 1 
Res judicata Sze Crvit ProsenusE Cops, 1908, 5 11 

380 
Sollcitor—Costs—Suit on behalf of non-existing 

party—Personal liability of solicitors for costs— 6 

Procedure—Rights and liabilities of solicitors. 

A solicitor purporting to act fora non-existent 
party is personally liable for costs 

Per Rangnekar, J.—The proper procedure for 
recovering costs from a solicitor who purports to 
act on behalf ofa non-existing plaintiff or who de- 
fends a suit on behalf of a non-existing defendant 
is by an application in the suit itself. 

Rights and liabilities of solicitors examined. 
Daanras GIRI v Payne & Co, Bom, 641 
Specific performance—Absence of proviston in 

decree for contingency of failure to deposit money 

—Non-payment of money—Application for time 

for payment—Time, if can be granted—Discretion 

of court. 

A decree for specific performance provided that on 
A’s depositing a cértainsum of money in court within 
a specified time B should execute and register a kobala 
in A's favour in respect of the land in suit and in 
event of B failing to do so, A would be entitled to 
have the kobala executed and registered through 
court, But there was no provision as to what would 
happen if A did not deposit the amount within the 
specified time A failed to deposit the entire amount 
on the fixed date but applied for extens‘on-of time: 

Held, that the court had jurisdiction to grant time 
in the exerciseof its discretion, Axspur RAHIM 
MOLLA v, TAMIJADDIN MOLLA Cal. 381 

- Suit for—Mutuality is essential. 

Mutuality is essential in a suit for specific per- 
formance of a contract and the court will not pass 
a decree for specific performance of a contract 
unless the plaintiff also could be compelled to 
specifically perform his part of the obligation, 
SABITRI v. Mrs F. A. Savr Pat 1 
Oivin 
“ PROCRDURE CODE, 1208, s, 9 248 

s 42, See PUNJAB Tenancy Act, 1887,8 59 
í 204 
8 42—Assets realized net found insufficient 
for rateable distribution— Suit to declare that 
decree obtained by another was fraudulent—Whe- 
° ther maintainable. . 

One of the most essential requisites to the main- 
tainability of a suit for declaration and injunction is 
the existence at the date of the institution of the 
suit, of a present danger orinjury to the rights of. 
the plaintiff which is sought tobe averted by the 
reliefs claimed. The courts cannot by anticipation 
grant a decree prohibiting a defendant from annoying 
a plaintiff. It must be clearly shown that some sub- 
stantial annoyance or injury which the courts can 
recogniz3 has been actually committed before the 
courts will intérfere, PANDHARINATH v, MAROTI 
GANESH Nag. 206 

s. 42—Scope of. 

Section 4?, Specific Relief Act “is intended to 
avoid a multiplicity of suits.. All the possible 
reliefs which a plaintiff js- entitled: to. get 


: Vol, 145] 


. A . 
speditic Relief Act—concld. 
e 

must, except as otherwise provided, be include 
ed in ons suit, but there is nothing in law to 
-prevent a plaintif after he has brought a 
suit forall the reliefs to content himself with a 
pure declaration ifthat be all that is necessary in 
the circumstances 

Though it has been, held that an executable decree 
for future maintenance can be passed, it his nowhere 
been laid down that a plaintif must sue for such a 
deere. If a plaintiff chooses to seek a declaration 

*.only for future maintenance for which thecause of 
actign has not accrued, s 42,- Specific Relief Act, 
cannot stand in his way where the words‘ able te 
seek further relief" mean“ able to seek” iton the 
date of the suit . 

Section 42 of the Specific Relief Act, is exhaustive. 
After tha passing of the Specific Relief Act, 
s. 420f that Act is the only law which authorizes 
a court to pass. a declaratory decree, and where a 
plaintiff, being entitled to other reliefs, does not seek 
them, he is not entitled toa pure declaration. The 
court will not merely make a declaration of a 


hypothetical r an abstract right without any refer- 
encs to its practical utility. SARITRI v. Mrs. F.A. 
Savi Pat. 1 


—~—~ S, 42 —Suit 
tainability. f 
The plaintiffs alleged that they and all the defend- 

ants, except defendant No. 1, are the. heirs of one Af 

who died leaving a certain house. This house was 
mortgaged by oneof the other heirs to res- 
pondent No. 1, and respondent No.l has brought a suit 
on his mortgage. The plaintiffs in consequeace sued 
for a declaration that the mortgage on which the 
mortgage suit was based was not binding on the 
plaintifs two-thirds share in the property. They 
asked forno oiher relief anithey had not estab- 
' lished their position as heirs : A 
Held, that the suit being one for a mere declaration, 
was not maintainable, Ma On Krinv M. T. TKR, 

A. R.K, R Firu : Rang. 372 (a) 

-§.42—Suit in personal capacity for declara- 
tion that plaintiff is entitled to represent a certain 
interest—\Whether barred—Muhammadan Law— 
Wakf—Right to claim to manage wakf property. on 
behalf of true owner. a 
A person suing in his personal capacity for a 

declaration thathe is entitled to represent a certain 
interest is not barred from obtaining a decree by 
reason of the fact that he does not inthe same suit 
ask for possession over the property of the interest 
which he claims to represent and especially so, in 

a case, where the defendants have not set up any 

title adverss to that interest Such a suit is not 
barred by s. 42, Specific Relief Act, MUHAMMAD JAFAR 

v. Musamuan Tagor KHAN Oudh 1003 

Stamp Act (il of 1899), ss 2 (11) 12—Promis- 
sory note—One of the four stamps affixed and 
not cancell:d— Admissibility of document 
Where out of the four stamps affixed to a promis- 

sory note one isnot cancelled the document is not 
admissible in evidence. KHAZANASHAH v, ATTA 

ULLAH Lah, 154 

———~ 5,2 (15) —Partition list not itself effecting 
partition but only an agreement to effect future par- 
tition—Whether an instrument of partition—Stamp 
duty leviable—Madras Stamp Act (VI of 1922 Seh I 
{a}, Art: 4, | : 
A (partition list which does not itself effect any 

qivision, but is only an agresment for efiecting a 


for mere declaration —Main- 
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_a license, the company was to have the 


company. The privileges were 


vi 
Ixxvil 


Stamp Act -concld. 
partition on terms agreed, ie not an instrumené of 
partition within th8 meaning of s 2 (15), Stamp Act 
and is liable to stamp duty as an agreement under 
Art.4, Sea I a), Stamp Ast (Madras Act VI of 1922), 
Ganoatva y. OHINA LINGAYA Mad 529 (6) 
s. 2, sub-3, (16), cl. (b)— lgreement for tem- 
porary use—Terms, interpretation of—Notice, sti- 
pulation as to—Agreement, whether lease or license— 

Document, if chargeable ‘as lease—Transfer of 

Property Act (IV of 1852), s 105~—Document not 

coming under s., 105, whether chargeable as 

lease. 

A Petroleum Company and a Railway Adminis- 
tration entered into an agreement between them- 
szlves According to the agreement which was called 
€ | temporary 
use or occupation of a piece of land belonging to the 
Railway, solely and entirely for the purpose of con- 
structing and maintaining thereon a petroleum 
installation for the storage of petroleum. ‘The com- 
pany was, however, bound toallow the Divisional 
Superintendent or any other authorised officer of 





‘the Railway Administration free access at all times 


to the said land and to petroleum installation and 
all other buildings and works etc, and was bound 
whenever so requested by such officer to rebuild, 
replace or repair buildings and ather works etc, 
which-were considered by him to be improperly 
situated or to be of defective design or construction 
or in wantofrepair, There was a provision that 
the company shall nottransfér or subletor in any 
way part with the privileges conferred upon the 
granted on the express 
party would be at liberty 
end to this transaction by 
them at any time three 


understandiog that either 
to determine and put an 
giving to the other of 
ae holce : F 

eld, that the document'in question wasa 
withia the definition of that ai ins, 2, Buran 
16, cl (bi, Stamp: Act and: -hence chargeable as a 
lease under Art 35 (a) (iv) of Sch. I, Stamp Act. 

Even if a transaction does not amount to a lease 
under s, 105, Transfer of Property Act, it may 
nevertheless be a lease for the purposes of the Stamp 
Act, Inve Burgman Suxett Ors STORAGE AND Disrer 
BUTING Co. oF INDIA LTD. All. 674 F.B, 

—— Sch. |, Art, 49—Document containing pro- 
mise to pay otherwise than on demand and 
payable five years after execution—Whether 

a Bill of Hxchange—Stamp duty payable. 

A document which contain a promise to pay 
otherwise than on demand and payable five years: 
after execution is not a Billof Exchange, as it is 
bilateral, is mere promise to pay and contains 
no orderto pay;nor is “the document a hundi. 
The stamp duty payable is under Art.49 of Sch, I 
of the Stamp Act and is governed. by r. 
Chap. I of the Indian Stamp Rules of 1914. Moun, 
Hariz UMARBARAZ Kuan v, MOHD AKBAR Kuan, 
we, See Pen, 662 
Successiqn. Sze Buruwese Ruppurst Law 833 
Succession Act (XXKIX of 1925), s 299. Sep 

Benga, North WESTERN Provinces AND Ass@i 
_Orvin Courts Act, 1887, B. 23 375 
— s 307—Executor under will—Power to 

tharge estateof Hindw testator for mainiengince 

of widow. á ous 

Where there is no restriction, the executor of 


| will is competent te compromise a suit By agresing 


tò the creation of a tharge on the estate -of the 


(5) of ~ 


1 


levi + 


“ Succession Act~coneld. f 


‘deaeased for the." maintenance of the decoased's 
widow:. Maintenance of the widjw can always be 
made dcharge on the estate of her deceased husband. 
Even if he had nosuch power, the transaction 
will not be rendered void. It will beonly voidable 
at the instance of any other person interested in the 
property. Sapirriv. Mes F. A Savi Pat. 4 


s. 321— Executor- Failure of executor to 

issue cilation to party interested—RKevocation 

- proceedings—Costs charged on estate —Mortgage by 
' heirs of executor before revocation proceedings— 
Execution of decree for costs —Purchaser in exe- 
cution, rights in estate—Mortgagee, if entitled to 
preliminary decree on paying costs to purchaser. 
Accordingly the will of a woman hertwo grand- 
sons by a predeceased son were to obtain her prop- 
erty in equal shares, She died’ leaving behind her 
one ofthe grandsons Manda widowed daughter. M 
obtained probate of the will But when probate 
was applied for, no citation was issued to the widow 
ed daughter who had inthe meantime . transferred 
her interest totwo persons These transferees ap- 
plied to revoke the probate of the will and the will 
‘was ordered tobe proved in solemnform, The will 
was proved but costs in the proceedings were order- 
ed tocome out ofthe estate., M died in the mean- 
time and his widow as the certified guardian of her 
“minor sons eflected a mortgage of the property to 
re-pay a loan, before the order for costs was passed 
in the probate proceedings In execution of the decree 
for costs, the right, title and interest of the judgment- 
debtor weresold. The mortgagee of the widow of 
M instituted a suit to enforce the mortgage. The 
“purchaser contested the suit: .. oe 
Held, thatthe mortgagee was- eatitled. to a pre- 
liminary decree only on paymeat of costs under the 
decree inasmuch as the 1evocation proceedings had 
to bestarted as the executor had’ not-issued the 
citation on the widowed daughter; and that the 
purchaser of the equity of redemption was liable 
for the mortgage-debt. Sagar CHANDRA Da w. 
PRAMATHA Nata BANERIT Cal. 295 


———s§ 372—Application for succession certificate 
by natural guardian of minor—Cerlificate, when 
can be granted — Guardians and Wards Act (VILL of 
1890), 8.7. ee 
A succession certificate under s. 372, Succession 

Act, can be granted to the guardianof a minor only 

when the guardian has been appointed guardian of 

the property of the minor under the Guardians and 
* Wards Act. In re NARAYAN KHANDERAO 


Sults Valuation Act (VII of 1887), s8. 3, 4—Suit 
for determination of title to property—Jurisdic.ion, 
how determined—Market value of property. 

-> Ordinarily -when a questfon of title to property 
is in dispute, the value of the property is the 
determining factor as regards jurisdiction Subject 
to the maximum value which shold be calculated 
having regard to ss. 3 and 4 Suits Valuation Act, 
the market value should determine the jurisdiction 
fo. a suit for determination of title. JAGDISH 
SARAN V. JAIDAT KUNWAR g All. 842 


Tort—Negligence—Loss ‘resulting from bailiff’? ac- 
cepting security as suffictent—Suit for damages— 
Government, if liable. - 

© Government is not respopsiblę for the misfeasance, 

gr wrong, or negligence, or*omission | of duty “of 

< . 


“INDIAN OASES, 


Bom. 588 (a)e 


r1935- 
Tort—eoneld. wi 


. 
the subordinate officers or agents engagetl in the 
public service. * yo . 

Where bsacau3e of a bailifi's negligence in accept- 
ing a certain security as sufficient a person suffered 
loss of a certain amount and he filed a suit for 
damages against the Secretary of State ; 

Held, that the act complaiped of not having been 
an act of nogligencs andone which was not directly 
authorised or ratiied by th:Secretary of State or the 
Local Government, the Secretary of State was’ not 
liable RAMA SAMI v. Secretary ov State Rang, 226° 

or breach of contract resulting ine in- 
jury to estate—Right of action, whether vests in 

Official Receiver or insolvent 

A right of action in respect of a tort ora breash 
of contract resulting in injuries wholly to the per- 
son or feelings ofa bankrupt does not pass to ths 
Receiver, but remains in the insolvent but a right 
of action in respect ofa tort or breach of contract 
resulting in injuries wholly tothe ~ estate of the.in- 
solvent passes to the Receiver, Hasar Kyan v. 
Kova Morpzen KAKA Rang. 835 
Transfer of Property Act (iV of 1882), 5. 3 ~lur 

chaser must ordinarily be held io have notice of prior 

registered mortgage. are 

Ordinarily a purchaser must be held to-have notic 
of a prior or registered mortgage unless special 
circumstances are shown which will excuse him from 
not makinga search in the Registration Offire, 





Maung Hrawv M, N S Cuertyar Rang.118 
$38. 4, 100 -Mortgage andi charge— 
Registration —Registration Ast (XVI of 1908), 


s 1? 

. The position in the caseof a charge within the 
meaning ofs. 10), Transfer of Property Act, as to 
the requirements of registration or attestation :is 
different from that inthe case ofa mortgage under~ 
the same Act Obviously, 3.4 would then have noth- 
ing todo withthe question, and the charge being -. 
incorporated in or created by the decree, it would ‘ 
be valid even if unregistered under proviso to s. 17, 
Registration Act Manek  OHAND-RAM CHAND v 
GANESH LAL GOURDHAN .. Bom. §82 (b) 

S. 6—Dısputed claim—Compromisé of— 

Whether transfer. “oes 

The compromise ofa disputed claim in a pending 
suit, stands on a different footing from the transfer of 
a vested interest. The principle is the same but its ap- 
plication will be different because the compromise 
of adisputed claim can be validly brought about 
even when nobody has aclear notion of the exact 
rights of either party. SABITRI v. Mas F. A, Sarr i 

at. 
ss 6 (a),43—Transfer of spes successionis 

—Transferor subsequently becoming owner —V alidiy 

of transfer—Applivability of s. 43. 

A transfer which is void under s. 6 (a) of the 
Transfer of Property Act as being the transfer of a 
epes successionis, cannot be made valid by the appii- 
cation of s.43 of the Transfer of Property Act, and 
the fact that the deed of transfer contains an untrue 
recital that what is transferred is present interest 
in the property, cannot affect the situation, at any rate 
when the erroneous description is deliberately made. 

Section 43 of the Transfer of Property Act, could 
not be applied to make valid an alienation which at 
the time of its being made was prohibited by Statute 
even if the prohibition against alienation was subse- ` 
quently removed. OFPIOÍAL ASSIGNEE OF MADBAS v, 
Suupats NAIDU Mad. 965 
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——&~s 6 (e)—Mere right to ,sue—Transfer of: 
right to sue for-money due from agent on accounts . 
taken —Validity of. 5 
‘A right to take accounts. from a Tehsildar 

for the period of his service and to recover monies 

that might be found due from him, is transferable, 
such right not being a mere right to sue within 
the: meaning of s 6 (eì, Transfer of Property Act 
and ths: transferee is entitled to maintain a suit on 
the basis of the transfer. 
“So long as the transfer is limited to 
the right to suefor the money which might be 
found tobe inthe hands of the agent and is not 
meant to include a right. to sue for damageson 
account of negligence or in the sense of monies 
which ought to bein his hands were he diligent, 
the transfer cannot be said to be in respect ofa 
mere right to sue, RAJESWAR SAHA v YADALI 
in 6 ; Cal. 123 


s 6 (e)—Transfer by co-owner—Transferee's 
, Tht to recover profits from other co-owners— 

‘Mere right- to sue’, meaning of—Civil Procedure 

Code (Act V of 1908), 8. 2 (12)—Mesne profits, 

definition of. 

The receipt of profits by a co-sharer not being 
wrongful, the right to the profits against a co- 
sharer in possession, is not inlaw a right to mesne 
profits, but is a right to obtain and callfor an 
account, and such a right can be transferred. 

The word ‘mere’ ins. 6 (e), Transfer of Property 
Act, implies that the transferee has acquired no 
interest other than a bare right to sue, Susar Lazar 
VILLAVERAYAR V. RAMASWAMI NAIDU Mad, 228 
——- 5.8, i 

Ste Crivis Prooupure Cope, 1908,s.65 174 

Sge FIXTURES - 627 
—— 5. 43. 


s. 6 (a), ; : 96 
- — $ 53—Civil Frocedure. Code (Act V-of 
” 1908, s. 114, O I, r 8—Suit by single creditor 
under. 3, 68~Whether a representative suit and 
operates. as res judicata against other creditors— 
Amendment, effect of. | 
Under s: 53 as amended by s. 15 of the Transfer 
of Property Amendment Act, 1929, a suit 
by a creditorto avoida transfer on the ground that 
it-has been made with intent to defeat orddelay the 
creditors ofthe transferor, hasto be instituted on, 
behalf of, or forthe ‘benefit of, all the creditors. 
Before this amendment there was a divergence of 
judicial apinion as to whether the suit brought by 
a creditor to avoid a transfer on the aforesaid 
ground was only a personal suit to be brought on 
behalf ofall the creditorsor whether it was compe- 
tent for one creditor to institute sucha suit and in 
cases governed by s. 53 as it stocd before the 
amendment it would be necessary to find whether 
the suit was of arepresentative character or other- 


SEH TRANSFER or Property AOT, 1837, 
e 





‘wise and this would depend upon the nature of the. 


averments made inthe plaint, the pleadings and 
the decree that is ultimately. passed. KAHIMUTULLA V. 
KASULKHAN Nag. 357 


: S. 53—Mere preference of creditor, whether 
vitiates transfer. 

. A transfer is not void under s. 53, Transfer of 

Property Act, where thereis nothing to show that 

the transfer was not made entirely in good faith, that 


is to say, that there was not full’ corisideration for, 


the transfer, even though the transferee may havé been 
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Transfer of Pròpêrty Aét—ooitd. =. ' 
getting a preference over;other creditors or possible 
creditors TANGAN Mar v U Kya Zin Rang. 330 
——— 8. 53—Transfer of property by hus- 
band in liewof dower debt—Whether can be im- 
peacked by creditors 
A transfer which defeats or delays creditors is not 
an instrument which prefers one creditor to another 
but aninstrument which removes property from the 
power of the creditors for the benefit of the debtor. 
| Where a Muhammadan husband transfers property 
in favour of hie wife in lieu of her dower debt, his 
creditors canrfot impeach it, asa transier defeating 
or delaying creditors within the meaning of s. 53 of 
the Transfer of Property Act, unless they can show 
that the transfer was not a ‘genuine transfer, 
MOHADEO LAL Jwata Prasad v. BIBI MANIRAN 
: Pat. 213 
——— 8 53-A, as amended by Act XX of 
1929—Retrospective effect of the section—Agree- 
ment tolease—Part performance of agreement 
` Lessor presenting lease for registration —Lessce's 
failure to admit execution—Consequent non-registra- 
tion—Admissibility of agreement—Registration Act 
“(AVI of 19084, ss, 17,  49—Suit for|damages for 
breach of agreement—Maintainability, 
Section 53-A, Transfer of Property Act, 
retrospective effect. The agreement must 
writing, in which the terms mnst beset out with 
reasonable certainty, before the aid ofthe section 
can be invoked. If it is in writing, and the trans- 
ferce has taken possession in part performance of 
the agreement, and is willing to perform his part of 
the agreement certain equities arise between the 
parties to it.“ Although s.53-A provides that in such 
a case the transferor is debarred from enforcing any 
right against the transferee other than the right 
created by-the agreement partly performed notwith- 
standing that the transaction has not been completed 
according tolaw yet all rights and liabilities under 
the agreement. become mutually enforceable, provid- 
ed’ all the other conditions of the section 


has 
be in 


. 


areful- , 


filled. The Legislature could nothave intended in ` 


_Tecognising an equitable doctrine to do equity to 
‘one party to the agreement and not to‘the other. 
The defendants willingness need not continus 
throughout the period of the agreemert when there 
are substantial acts of part performance on his part 
which are unequivocally referable to the written 
agreement. $ 

In pursuance of a conversation between A and 
B, B wrote aletterto A agreeing to take eithgr 
the grotnd floor or first floor of his house for a 
period of five years. The letter also stated that it 
was to las considered as,an agreement. It was sub= 
sequently decided between themselves to let a flat on 
the first floor to B. A lease was -prepared and 
presented by M for eregistration Byt was not regis- 
tered on failure of B to admit execution before the 
Registrar. B lived in the house for some months ard 
then alleging that he was'a monthly tenant vacated 
the houss after the usual-notice. A filed asuit to 
recover damages for breach of agreement ; 7 

Held, that the letter sent by B to A did not cseate 


a present demise of either of the flats and was admids 
¿Sible in evidence though unregistered. - 
Held, also, that the lease although unregistered 


was admissible not‘only as evidence of part. par- 
formance ofthe terms of the agreement ` contained 
‘therein, but alsw#in arder to show that the plaiftift 
‘can undor s. 53-A ‘enforce his right to claim damageg 


d 
. 


BESS 


Transfer of Property Act—contd. 
2 . : Š 
for breach of the agreement-ag provided by one of 
its terms, and that A was entitlet -to recover 
damages for breach of agreement. SULEMAN BAJI 
AHMED Umar v. P, N, PATEL ` Bom. 557 
—~——-— 8 55 2i—Dispossession of purchaser of pro- 
& perty—Duty of seller to refund price of property 

sold—Sale deed—Indemnity clause—When deemed 

to be exhaustive. _ - . 

In the absence of a contract to the contrary, the 
seller is under a statutory obligation io refund' to 
the purchaser the price of the property sold, 1f the 
purchaser is, because of the defect in the title of 
the seller, dispossessed of the property. The con- 
tract to the contrary need nut be expiess and may 
be implied from tha terme of the sale deed, but 
in order-to exclude the dperation of the statutory 
liability of the vendor, a contract, convenant or agrec- 


ment must so clearly be inconsistent with the sta-. 


~ futory rules as to lead to the inference that it had 
been madeto qualify the generality ofthe law. 

å sale deed containeda covenanttothe effect 
that the vendee should be indemnified if a clain was 
to be preferred by a co-sharer or partner of the vendors 
and the .reversioners instituted a suit as a result of 
which ‘the vendees were dispossessed from the prop- 


rty ; tea OL 
Held, that the indemnity clause was not exbaus- 


tive of all tbe contingencies in which the vendee 
could be entitled to recover the sale price from the 
vendors, and that there waa nothing in the sale 


deed to show that the vendee had not the right to 
recover the sale price in the event of being depriv- 
ed of the property owing to the claim of a person 
other tban a partner or cosharer of the vendors. 
Nanp Ram v. kURBHOTAM Das ; All 615 


s. 58 (d,— Mortgage” with possession— Mort- 


. gagee, ij bound to render account of rent and profits 
—ltent, when can be taken as equivalent of interest. 
Where in a mortgage with possession ` the mort- 

gagee is. bound’ to render account of rent‘and pro- 

fits, thé-rent’ can be taken as equivalent of interest 


only when there isno definite finding as regards 
rent. “Harpit SINGH v. DAMODARI Lah. 122 
mi S GO.: BEE MORTGAGE 1016 . 


— S. 60 —Mortgage—Corenant that no redemp- 
tion shall take place within fifty-five years of 
date of morigage— Whether constitutes clog on cquity 

_ of redemption — Tests to determine if covenant 
fetters right to redeem, : b 
Where a mortgage deed contuined a covenant to 

~ .the® effect that noredemption should take place, 
- Within . fifty-five years of the date of 

gage and the deed was full of covenants all 

advantageous to the mortgagee with np corres- 

ponding benefit in favour*of the mortgagor, and 
it appeared that if the mortgagee exercised all his 
powers with whichehe was clothed bø the dee@ of 
mortgage, the sim of money, which the mortgagor 
would be liable to pay at the end of fifty-five years 
to Secure the equity of redemption, would be far 
in excessof the value of the property pnortgag- 

ed: . 

H@d, that the eumulative effect of these cove- 

mants would beto extinguish the equity of redemp- 

tion at ihe end of Afty-tive yearsand there being 

a cloge on the equity of rédemplion, the mort 





gagor Was entitled to redeeme even before the 
expiry of the period of fifty-five years. 
ig suck «cases .the' trug teşt- is not to 


jook to the events as they have or haye not hap- 
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pened, but to s2e whether such events mightgave . 
happened in the past, or may happen inthe future.” 
Har DAYAL SINGH v Raw SINGH Oudh 669 


——— 58, 67,68, 76 11)—Possessory marigage for ` 
aterm after redeeming priar possessory mortgage: 
— Consiruction— Commencement of term—Subsequent 
mortgagee, whether entitled to einierest for period. 
for which he was out of possession— Deposit— W ith- 
drawal by mortgagor—Mortgayee's right to interest ~, 
Readiness and willingness to pay. - A 
Wherea mortgage deed provideda period of 15 

years for the enjoymentof the mortgaged properties, 
by the mortgagees from the date of the document, 
but it appeared that the term ofthe prior usufruc- 
tnary mortgage had not expired on the date of 
the document: : 

-- Held, that the mortgagees should be taken to be: 

legitimately entitled to possession for 15 years 

from-the date ofthe expiry cf the term of the 

previous mortgage. i 
Jna suitby the mortgagor to redeem a use- - 

quent usufructuary mortgagee who had been directed 

to redeem a prior usufructuary mortgage and enjoy 
the propertics, the subsequent mortgagee can 
claim interest forthe period for which he was 
out of possession only if he had -been wrongfully 
kept out of possession by the prior mortgagee. 

Where a deposit of the mortgage amount is 


made but withdrawn on the refusal ofthe mort- °"~ 


gagee to accept it in order to disentitle the mortgagee 
to interest onthe ground that a valid deposit 
had been made, the mortgagor should prove that 
in spite ofhis having withdrawn themoney from 
the court and utilised it for his own purposes 
he was ready and williog to pay the same to- 
wards the discharge of the mortgage. He should 
satisfy the court that he had sufficient funda 
availab‘e with him dnd that he was-also ready ‘to pay 
the same IKUMARAPPA CHETTIAR V. Suppan CHETTIAR 
: es . Mad" 744 
—— 8 74---Subrogation. seo 
. Where acubsequent mortgagee pays off the first 
mortgage, he must be assumed according’to the. tule 
of justice, equity and good conscience td-have intend- 
‘ed to keep the tirst mortgage alive and he is entitl- 
ed to ttand inthe place” of the first mortgagee. 
SARAT CBANDRA DR -v,..Pramatus Natu BANERJI 
s Cal 295 
—— — $ 74 — Subrogation — Principles —-Will— 
' Residuary legatee—Status of. ae i 
_ The principle that the right of the residuary 
legatee or heir is only to share in the ultimate residue 
hich may remain for final distribution after. all 
the liabilities of the estate,including the expenses 
of administration, have been eatisfied, does not 
apply to the case of aspecific legatee who acquires 
title to the estate before expenses: are” incurred for 
revocation the costs of which are ordered to come 
out of the estate. Sarat CHANDRA Ds v. Frauataa 
Natu BANERJI, ~ Cal, 295 


ss. 75,92—Title. to equity of redempticn 
between two purchasers — Priority of sale. 

As between two purchasers of mortgaged property 
the title to the outstanding equity of redemption 
is determined by priority, not of respective mortgages 
but of respective sales, and the person who first buys 
the equity of redemption, whether he be the mort- 
gagee himself or a stranger would be entitled to 

* yedeom all the subsisting mortgages on- the property 


a 
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and thus acquire “an absolute title. Ram KINKAR 
Hazga v, HARBRAM Hazra <i _ Gal 575 
———— 8.76 (1). Sze Transyen or PROPERTY Act, 
1882, 83. 67, 68 i 744 
S. 100. Ses TRANSFER OF PROPERTY AOT, 








1882, s. 4 : "582 (b) 
8.105 Ses Sraup Aor, 1899, s. 2, sub-s. Lö 
ol. (b) 674 


a m 
3. 106- Landlord issuing notice of eject- 
` ment and claimingenhanced rent for future occupa- 
tion —Tenant protesting both against ejectment and 
enhancement—Inference —Landlord, if entitled to 
© claim rent at enhanced rate. - 

Where enhanced rate of rent is proposed by a land 
lord for the future occupation of the land and the 
tenant continues to occupy the leasehold property 
without any protest as tothe proposéd enhancement 
of rent the latter should be deemed to have accepted 
the proposal. Kutifthe landlord does not exercise 
his right of ejectment or does not reject the offer 
made in any other manner but allows the tenant to 
cominus in occupation of the leasehold property it 
8 a fair inference from such conduct that he accepted 
the tenants proposal to reduce the rate of rent for 
the future occupation of the leasehold property. f 
‘Where the landlord issued a notice of ejectment 
and also claimed rent at an enhanced rate if the tenant 
chose to continue to occupy the. land, but the 
tenant refusing to vacate the land continued tooo- 
cupy the same, protesting both against the claim fur 
ejectment and enhancement; : 

Held, that it could not be inferred from the conduct 
ofthe tenant that he accepted the landlord’s proposal 
to enhanced rate of rent for the future occupation of 





the land and that the laadlord was not entitled to - 
claim rent atthe enhanced rate. MUHAMMAD Noor», - 


Asuig Bae Oudh 647. | 


8. 106—Unregistered agreement of lease—~. 
Effect of—Oral evidence or attendant circumstances 
Admissibility of —Estoppel, “tf arises in favour o, 
lessee —Bengal’ Tenancy. Act (VILI of 1885), 3,182 
Bir = bangi when origin of tenancy definite and: 
distenct- 


' The defendant's ancestor took what purported to be. ~ 


a permanent ‘lease of a certain land for residential, 
purposes from the proprietor A. Thelease was 

created by a document which -was unregistered. B. 
subsequently purchased the interest of A and eventual- ` 
ly granted a permanent lease of the land to the plaint- 


was a tenant-at-will and purporting “to have served . 
on hima notice to quit. 5 x 

Held (i), that under tho Transfer of Property Act 
by which the tenancy was governed a permanent 
lease could be created only by a registered instrument 
and the document not being registered, it could not 
create any titlein defendants’ favour, and that for 
the purpose of his defence either as having created a 
permanent title in him or as entitling him toa 
Penn lease, the document must be regarded as 
useless. ‘ 


(iii that a. 182, Bengal Tenancy Act was not ap- . 


plicable inasmuch as this particular tenancy had a 


-distinct and definite origin, only the terms of the 


tenancy not being capable of proof; 


(iit) when the origin of the tenancy ia known and . 


the document by which it purports to have been 
ereated and which us the primary evidence ofthe 
transaction ix ruled out, oral evidente as to’ the terme 
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of the tenancy is not admissible, nor can attendant 4 


circumstances be looked into to find out what its 
nature or incidents’ were. It is not open to the 
defendant to plead an estoppel against -A against the 
statute and none can operate against‘the plaintiffin 


so faras the defendant had been put to'proof of his | 


title; ; 
(iv) that, howéver, there was a question óf equitable 
estoppel which arose by reason of the fact that the 
defendant, acting though he might have been under an 
inoperative deed and led into the’ belief that he had. 
obtained a permanent tenancy inthe land, had spent 
money on it inraising permanent structures and this. 
would operate against the plaintiff as it would against 
Aor B. BADAL CHANDRA SADHUKHAN v, DEBENDBA 
Nata Dey ; Cal. 892 
— $. 108-A—Applicability of, : 
Section 108, Transfer of Property Act, does not 
apply toa tenancy-at-will as it. merely defines the 
rights and liabilities of lessor and lessee. Ram 
KiISHUN PANDEY v, BIBI SOHAILA Pat, 567 
Treaty of East India Company With Nepal, 
Art. 5. Sge EXTRADITION Act, 1903, ss 7, ra r : 





United Provinces Emergency Powers Ordl- 
nance (lf Of 1932). Sez Orpinanoz X or 1932 
17 A i . . 680 F, Bs 

U. P. Motor Vehicles Rules, 1928 Sea Moroz 


VREHIOLES Act, 1914, s. 16 670 
U. P. Municipalities Act (II of 1916), s. 160. 
Ses ORIMINAL Proogpurs Oone, 1888, s 435 959. 


Walver—Non-objection to mutation—Whether amount 
“to waiver. 


More non-objestion to mutation does not amount ` 


to waiver .or abandonment of rights obtained under 
e will. Sankar Das v: Daan Davi h. 24). 
Widow. Bes HINDU Law 769 
Property received from -father-in-law— 





| Presumption-—Gift by widow. . Sze” Hinpv Jar f 


WIN— Burden of proof. f Ae at 8 . 
Ordinarily a party propounding a will is bound to, 
call one at least of the attesting witnesses, if he can be 
produced, to prove “due execution.” But i 
witness fails to prove “due execution", the pro-; 
pounder is bound to call the other attesting witness ` 
or other attesting witnssees although the propounder., 
stay know that the other witness of the other attesting ` 
“Witnesses are adversely disposed to the propounder. 
Cal. 338 


Probate— Probate Court, - functions ‘of: 





Whether court can go ‘beyond terma of.. will and 


decide questions of title-— Will propounded by chief 


will, necessity of. 

The function of the Probate Court isto determine 
“what documeats arp testamentary and who is enti- 
tled to beconstituted the personal representative 
of the deceased. The court will be wrong in going 
beyond thetprms ofthe will and in decidinga 
questign of title which ought to be gone into in an- 
other court. ° 

Where a will is propounded by the chief ene- 
ficiary under it, who has taken a leading part in 
giving instructions for its preparation, etc., 
necessary that the efidence should clearly prove that 


the testator approved the will. Synpze CHanpra 9 


Pat v, Urrara Sunpart Pan Cal 6B4 
Probets, urpatiny of—Duty of Doury—Con- 





if such ; 


it ise 


benefigiary— Evidence that testator approved of the “; 


`s 


_ | practised or exercised on the testator in 


. Èn òb 
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struction of will—Will, whether can be presumed 
a forgery from consideration of contents—'Duz ex- 
ecution’; how to be proved—Menfal capacity of 


testator ~at time of execution challenged—Duty of - 


court—Non-existence of will at death of testator— 

Presumption, k 

In granting probate the court must be satisfied 
that the testator kaew aad approved of the contents 
ofthe will atthe time he signed the same and if 
the ‘circumstances be as excite one’s suspicion, the 
fact of “ due execution ” ofthe will by the testator 
is sufficient to prove that he knew and approved of 
its contents. But this last proposition is subject to 
one qualification, namely, that although the testator 
did: know and approve of the contents of the will, 
the: will:may yet be refused probate if it bs proved 
that any fraud or “undue influence" had been 
obtaining 
execution of the will, Iurther,a will procured by 
a party who is benefited by it is not void, but this 
-circumstance forms a just ground of suspicion 
against the document and calls upon the court to be 
vigilant and jealous and untess clear and satisfactory 
proof be given that the will contains the real in- 
tentions of the testator, such will should not be ad- 
mitted to probate.. 

Where a will is propounded the onus probandi 
ia, on the party who propounds the will. It is for 
him. -to show that itis theact of the testator and the 
first:.point to be ascertained is whether the will was 
duly .executed. If due-execution is established the 
next point for consideration is whether si the dato 
of the death ofthe testator the will was in exist- 
ence; and ifit was not, then the ordinary, prima 
facie presumption is that it was destroyed by the 


testator withintention torevoke. This presumption, 


is one which isalways rebuttable by the production 
of further and other evidence, 

_Where .the mental capacity of the testator is 
challenged:-by évidence to the effect thet it is 
very ‘doubtful-whether the testator’s- state of mind 
at the time of the execution was such that he could 
have “ duly executed " the. will. in question, the 
court, must be satisfied before granting probate that 
the testator was of sound disposing mind and did 
know and approve ofthe contents of the will. 

In considering whether a will should be admitted to. 
probate or not it is of the very firat importance that a 


will is; not to be presumed to be a forgery primarily- 


from a consideration of its contents, nor is it permissi- 
ble to hold that the contents of the will are eo extra 
. ordintry that” the. 
cirtumstence to:over the balance direct "or positive 


INDIAN: QABES: =. 


` except on the ground that there is no 


court: may . safely allow that- 
: AU Baxan ABDUL RAHMAN v, NABATAN 
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ae 


évidence as regards the execution of the” will. 
JOTIBDRA Nate Roy v, Ras Laxsumr Desi Cal, 38 


. 
WORDS AND PHRASES :— 
‘Dehra,’ Ses PUNJAB Siks Guepwaras Act’, 
s. (1) 727 
‘'Sakunat’, meaning of. Ses Pracrics 755 
‘Value.’ Ses LAND Acquisition Act, 1694, T 23 
A . 95 
Workmen's Compensation Act (VHI of 1923), 
8. 2 1) (n)—Workman—Employment of a casual 
nature—Tesis—Onus of proof—Compensation case 
—Commissioner's decision—Interference. . 
The question whether the employment of è work- 
manisof a casual nature depends on the evidence 
as to the nature of the employment. The onusin such 
eases would be on the employer to prave the condition 
which is necessary forthe purpose of excluding a 
person from the category of a workman, and it has 
to be shown that the workman's employment was of 
@ casual nature. h 
The High Court can interfere with the decison 
of the Oommissioner in a. compensation case 
only when the High Court considera his decision 
tobe wrong in law. Where the Commissioner's 
statement of the law cannot be said to be incorrect 
and his application of the law to the facts of the case ` 
is not wrong, the High Court should not interfere.. 
EBRAHIM Hası Jusapy, JAINIBI ANUDDIN Bom.273 


ss, 10, 30—Appeal from Commissioner's 
decision, when lies —Question of want of or defect 
in notice to be decided. by Commissioner —Injured 
workman not realising till a particular date that 
he was permanently disabled—Whether : sufficient 
_ cause for not giving notice earlier. 4 
Under s. 30, Workmen's Compensation Act, no 
appeal lies from the decision of the Commis- 
sioner unless a substantial question of law is ine 
volved. 3 
The Commissioner is the sole Judge to deter- 
mine whether’ ornot the want of,or a defect in, 
a‘ notice shall bar the proceedings, and his decision 
is one of fact which cannot be appealed - against 
evidence to 





support it. 

Where the injured workman did not realise until 
a particular datethat he had permanently lost 
his sight of one eye, it is sufficient. cause for bie not 
giving notice earlier and the omisgion tostate in 
the notice ‘the cause of injury is nöt material 
when the manager of the factory is already aware of it, 
Nag. 402 


“was not fully enquired into by” the High. 
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| Notes and Comments. 


Jury Trials: A Privy- Council ‘Ruling. 
The recent case of Ras Behari Lal v. 
Emperor (144 Ind. Cas. 911) decided by their 


Lordships of the Judicial Committee on 27ih . 


July, 1933, is another instance where the 
Privy Council has interfered with and re- 
versgd: the decision of the High Court in 
a criminal case. 
accused for leaveto appéal it was asserted 
that one ofthe Jurors did not understand 
‘English, the language in which the addresses 
of Counsel were made and thecharge of the 
Sessions Judge was delivered.’ An enguiry 
was directed and onthe report. of the 
High Court that the Juror in question did 
not know sufficient English, their Lordships 
granted special leave to appeal and ulti- 


mately set aside the convictions of the ac- 


cused. Their Lordships said: “They think 
that the effect of the 
Juror isto deny to the accused an essential 
part of the protection accorded to him by 
law and that the result of the trial inthe 
present- case was a clear miscarriage of 
justice. They haveno doubt that in these 
circumstances the conviction and sentence 
should not be allowed to stand. They think 
it was.most unfortunate that this matter 


Qourt when the appeal was before it.” The 
question as to the admissibility of evidence 
after verdict to establish the inability of 
a Juror to understand .the.: proceedings? 
their. Lordships answered.in the affirmative 
and disagreed with the recent decision of 
| the Court: of Appeal in R: v. Thomas. 
“The: ground of appeal in this- case was 
that’ two of the Jurymen empanelled 
in the -trial did not understand 
English sufficiently to followthe -evidence, 


or the speeches of Counselor the summing , 


up. The evidence as to the insufficient know-: 
ledge of English was contained in affidavits 


by the two Jurors concerned:; “But the Lord; 


Chief Justice said that the affidavits in 
deen came. within the mischief ets 


Web Na = 


On “the application of the _ 


: Bank and appointed his sister 
incompetence of a. 


to in Raphael v. Bank of Tiban aie. B. 
162; 4 W. R.10) and held them inadmis- 
sible in evidence. In the Indian ‘appeal, 
their Lordships have held such-evidence to 
be admissible: : ‘ : 


Ss 


Banker's Duty- to ‘Take Notice Gf 


Trusts. 
How far a bank is bound to take notice, 
of trusts is a question: of very -great im- 


portance to banks in, general and the. 


recent caseot: The Imperial Bank of I ndia 


v. Krishnamurthi (144 Ind. Cas. 479) con- 


tains a.well considered and authoritative 
ruling on the’ point; A customer bequeath- 
ed to his-minor son 4 
which he had deposited in the. Imperial 
and his 
brother-in-law as guardians. The brother- 
in-law as administrator withdrew the money 


on the pretext of investing it in house 


‘property on more advantageous terms as 


to interest. - The -son sued the Bank on. 
attaining majority and the Bank was, held 
liable to pay the amount over again. 


of the son, the administrator was acting in 


‘breach of trust (asa trustee is not entitled 
to call in- trust money . for. purchasing a. 


house) and the bank was ; liable. ' The „law 
on the subject is thus. stated: T ‘A Banker 
who receives into his‘ ‘possession. , moneys 0 
which his customer. has,” to -his “knowledge, 
become thie -owrier“‘in'a fiduciary. capacity 


contyacts the duty not to part with them, 


even at the mandate of his customer, for 
purposes which he knows are inconsistent 
with. the: customer’ 8 fduciery character afid 
duty.’ "ees h 


Companies’ Tax under -he Madras: 


District Municipalities Act. | 
Under the Madras District Municipalities 


Act of 1920- onanga tax is aN 


4 


‘sum of - money, 


‘Lhe « 
Bank had notice of the trust in favour, 


2 ; 


*payable on the paid up Gapital but there 
„is a proviso that if the company has no 
office within the Municipality it can only 
te assessed on the gross income. The 
Eesiern Distilleries and -Sugar Factory 
Lid., had its Head Office in England, and 
iis Principal Office in India at Madras. 
At Negapatam the company had rented a 
building where it stocked arrack and sugar 
which were manufactured elsewhere. There 
was also a depotagent there whose business 
it wasto sell the arrack and sugar. It 
was held by the Madras High Court- in 
the Eastern Distilleries and Sugar Factory 
Lid. v The Municipal Council, Negapatam 
144 Ind. Cas.486 that the company had 
no office at Negapatam and that the Nega- 
patam Municipality could -assess it to 
companies’ tax cnly onits gross income. 
The judgment of Mr. Justice Pandalai in 
this case contains an interesting discussion 
of the meaning of the expression ‘office’ 
as applied to a company. His Lordship 
says that the word ‘office’ is of such various 
significances according to the context .in 
which it is used that it is not profitable 
to attempt any definition of it which will 
be applicable to all cases. The.office of 
a company, however, must be something 
which falls within the category of a Head 
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Office, Principal Office or branch office of 
a company. A branch office must “still” 
possess the character of un office of a 
company. However limited the field of 
activities whith a particular office has 
undertaken or is entrusted with, it must 
still have a sufficient amount of direction 
or control of that field of activities of the 
company which would make it proper to 
talk of it as an office of the company. 
An office of a company isa different thing 
from ashop of the company. A company” 
carrying on manufacture may have various 
places where it sells its products or buys 
the material necessary for its business. 
It cannot be said that all the places 
where goods are stored for manufacture 
or where the products of a company are 
sold areoffices of the company. His Lord- 
ship refers to Lyons and Co., who have 
about 500 places where refreshments are 
sold in London and says it would be absurd 
to speak of that company as having 500 
offices in London, There are a large number 
of companies in India who not only carry 
on- their business in their office properly. 
so-called but sell their goods in shops. 
The latter places cannot by reason of 
that alone be called offices of the com- 
pany. 





PRESENCE AS EVIDENCE OF AIDING AND ABETTING. 


Jt is not acriminal offence to stand by 
and watch a crime being committed, how- 
ever grave that crime may be, as a mere 
passive spectator. Yet nevertheless such 
conduct may be used in evidence. against 
the spectator that he was on the scene 
aiding and abetting the commission of the 
crime, and was thereby guilty of being a 
principal inthe second degree. The cir- 
guimstances in which such an inference 
imay properly be drawn were stated by 
Cave, J., in Reg v. Congy (1882, 8 Q. B. D. 
5384; 51 L. J, M C.66 at-69) in the follow- 
ing terms: . . 9 . 

“Where presence may be entirely accid- 
ental, if isnot even evidence of aiding and. 
abétting. Where presence is prima facie 
not accidental, itis evidegce, but no more 
thap evidence, for the Jury.” — 

e In that case a chairman of quarter sessions 


. Spectators deliberately present at a prize 
fight-were necessarily guilty of aiding and 
abetting. the combatants. Fhe 


had told a Jury that as a matter of lawe 


that this direction was wrong, and that thé 
question as to whether the spectators were 
principals in the second degree was a 
matter of fact which ought to have been 
left to the Jury. 

The principle laid down in Reg v. Coney 
was recently applied by the Court of Cri-° 
minal Appeal in Rea v. Baldessare (1930, 
220. A. R.70). There-a car was taken for 
a “joy ride? and was driven at night 
Without lights, with the result that a 
pedestrian wasrun down and killed. The 
court held that a passenger as well as the 
driver was properly convicted of manslaugh- 
ter, in that his presence in the car was 
evidence from whichthe Jury might infer 
that he was aiding and abetting the con- 
duct of the driver. 

A further interesting application has now 
come from the Australian Courts in Rex 
v. Russell (1933 V. L. R. 59), in which thé 
Supreme Court of Victoria laid down that 
where there is evidence, from the accused 


Court of . not being “accidentally” present, that he 


Crown Cases Reserved held by a majority was ‘aiding and abetting the crime, in 


as . 


. 


1933 


‘arriving at their verdict, the Juty may 
properly take into account the fact that a 
persone who did not-countenance the crime 
would almost certainly havé taken some 
steps to attempt to avert it. In this case, 
the prisoner was charged with the murder 
of his wife and children, who were found 
drowned ina swimming pool. The cass 
for the prosecution was that he had made 
a “suicide pact” with his wife. His case 
*.was that his wife threatened to kill her- 
self and children; that he had sought to 
dissuade her but accompanied her to the 
swimming pool. That she then promised 
to return home if he would go on ahead; 
that he agreed, and turned and walked 
away, and that then he heard a splash and 
saw his wife and children inthe water. He 
claimed to have vainly attempted to rescue 
them. After retiring,the Jury asked the 
Judge the following question : 

“Assuming that the woman took the 
children into the water without the assist- 
ance of putting them in the water by the 
man, but that he stood by, conniving at 
the act, what is the position from the 
standpoint of the law?” 

The trial Judge told the Jury that the 
prisoner would be guilty of manslaughter 
by negligence of his children ; and that if 
he hal encourged his wife to commit suicide 
he would be guilty of murder, He didnot 
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say whether “conniving at her suicide. 
would make him a principal in the second 
degree. The Jury returned a verdict, of 
manslaughter Both asto the children and 
the wifé. On appeal, the principal ques- 
tion before the court was whether the 
Jury were entitled to consider the fact of 
the husband's “standing by” a; evidence of 
his countenancing his wife’s suicide. Bya 
majority, the court held that the absence of 
“effective dissent” by the prisoner was 
evidence of his having countenanced the act. 
The gist of the court’s decision is contained 
in the following words of Cusen, A. C.J., at 
pages 67, 68: 

“Now in the circumstances of this case, I 
think that anabsence of dissent or of a 
real dissent by the accused might well 
‘show assent’ to the wife's action in drown- 
ing herself and the children. The 
Jury has used the word ‘conniving’ which 
though not so far as I know used in any of 
the authorities, is not an inapt word to 
express the Jury’s meaning. ‘Conniving’ 
has been said to mean or include culpable 
acquiescence ina course of conduct reason- 
ably likely to lead to an offence being 
committed. Its use is, I think, at least ag. 
strong as, if not stronger than, would have 
been the case if the ‘words ‘showing his’ 
assent’ or ‘countenancing’ had been used," 

The Law Journal, 


=o 


‘Extracts from Contemporaries. - 


The Criminal Statistics Report. 

The blue blook containing the Home 
Office report on Criminal Statistics for 
England and Wales always provides plenty 
of material for comment and reflection on 
the part of all concerned in the administra- 
tion of the criminal Law. Unfortunately, , 
the information it contains is always some 
eighteen months out of date, The report 
just issued is for the year 1931. Making all 
due allowance for the very large amount of 
statistical detail comprised in this blue book, 
we cannot help thinking that it should be 
possible to prepare it in very much less 
time. Much of the volume is made up of 
“standing” matter, e. g., pages 147 to 186 
which call for very little, if any amendment 
from year to year; moreover the statistics 
are derived from so large a variety of sources 
that alittle “gingering up” of those respon- 
sible for sending in annnal returns would 
surely be possible. However that may be, 
the report, when it arrives, makes profitable 


reading. The state of affairs disclosed as 
happening in 1931 ‘is very satisfactory in 
some respects, but disturbing in others, 
Thus we read that the figures for non-indict- 
able offences show steady improvement, in 
social habits as compared with returns fér 
1910-14 and for 1925-29. Drunkenness and” 
assault cases have declined from over 
230,000 annual avergge during the first- ` 
named period, and 97,000 average in the 
secont-named®to 69,000 in 1931. Poor-law 
offences show thesame trend. Cruelty to 
children cases number now about one- 
fourth of the pre-war average and the same 
remark applies tb offences against the 


Education Acts. On the other hand, tle , 


motor car has provided an enormous in- 
crease in offences under the Highway Acts — 
a leap from 160,000 in 1924 to 274,000 in. 
1931. Traffic offences constituted 43 per cen, 
of the proceedings Yor criminal oifehces in 
1931. Serious crime, unhappily, seems to 
be steadily on the increase. Burglary, 
3 : @ 
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housebreaking and shopbreaking’ have-in-. womanelived' a double lifé ‘with two“inen ' 
creased 60 per cent. during the’same periòd.. at the same- time, showing considerable 
Robbery with violence provided as -many cunning, and the .case-was. far removed 

: cages in the Metropolitan Pelice district as from the usual’ type where a manor woman 
in the whole .of the rest of England and unhappy with, or deserted bya lawful 
Wales. Larceny cases have. gone up 40 per spouse, seeks, happiness- with someone else.. 
cent, since ‘1924,° whilst fraud and false The deception - of two respectable men ' 
pretences have increased by 66 percent. Not- neither of whom had wronged her_in any. 
an altogether pleasing report. The introduc- way, removed the offence out. of the: cate- 
tory note in dealing with these figures com- gory of crimes that can almost be condoned.. 
ments on the prevalence of juvenile crime, —Justice of the Peace. A gah e 
especially in regard to theft—the largest | wake Uo gea ge OA WG 
relative increase in housebreaking being AN oes fe eas 
shown to have been due to young persons. Social Habits as reflected in-.the 
ranging iñ age from sixteen to twenty-one. ‘Reports.. . > i : , 
— The, Solicitors Journal, <. < i 


; ‘Besides their purely’ -professional value, 
_- ,l. the reports possess an interest ds mirroring 
n +, the. social habits of the people, and so. 

every now and again, the student ig re- 


pis a 


Perjury and Bigamy. 


“It.is rather the fashion nowadays. to.re- warded by finding seme curious item of ' 


gard bigamy asof no particular consequence. information as to the attitude’of the courts © 
unléss a man has grossly deceived a woman. tq;certain of these: For example, in Clay 
and perhaps added to: his offence’ by. vy. Roberts (1863, 8 L. T. - Rep. 397) Chief 
squandering her money. Perjury,.too, though .- Baron Pollock puts the question: “Would 
it is frequently . condemned by. Judges, ~it be libellous to write of a lady of fashion 
rarely results in ‘prosecutions letz- alone--that she had been seen on the top. of an 
sentences; and the public.is prone to look omnibus?” Whoever would dream of.-pos: 
upon it indulgently provided it has not, ing such a question in these. days when 
involved accusations or imputations against Jadies, even of fashion, have taken for 
innocent persons: © | a .. their province tops of omnibuses’ as of > 
"Tolerance may be- better than intoler; so much else? „More striking, however, in - 
ance, but it, can be overdone, and it iswell the light. of recent correspondence in The 
if now and again crime and wickedness Times on the subject 6f sea bathing, are 
are recognised even when they donot appear. the observations of the Judges in Blun~ , 
in their grossest forms. `. : j "o dell V. Catterall (1821, 5 B. & Ald. 268), 
“ Last week at the Central Criminal Court -reflecting the old-fashioned attitude to this 
three young men .were sentenced’ by Mr. - practice, In 1821-sea bathing was treated 
Justice Humphreys to substantial terms of with becoming. gravity and. was. ‘hedged. 
imprisonment for ‘what the learned Judge about with restrictions which’ certainly 


deseribed ‘as “an abominable conspiracy to savoured of severity. Mixed bathing was. ` 


commit perjury.” One of them having to unheard of, and, if it had ‘been, would 
answer agummons for dangerous driving most probably have given Chief Justice 
the three chose to give ‘evidence that an- Abbott’ and his colleagues a fit of apoplexy. 
ether of’ them, and not the one summoned According to that Chief Justice, “sea . 


was driving. It was subsequently ascertain “bathing was until a time comparatively: - 


ed that the one sworn $o have beer driving. modern-a matter of no frequent occurrence” 
was. not even present. .- Se ak —an observation’ in line with those” of 
‘Defendants often transgressethe truth in. Thackeray in “Pendennis” where, apropos 
their owh- defence. This -is wrong, of the installation by Warrington and Pen:of 


coyrse, but is not necessarily premeditated ashower bath in their chambers, we are ` 


wickedness, When several peoþle gombine told that ihis provoked the intense annoy- 
to tella false story there is a real.moral ance of old Grump of the Norfolk Circuit 
_ eyi} përpetrated, and “abominable conspi- who declared the practice “absurd, new- 

racy” ‘is hot too strong a term. ` . fangled and dandified folly“ for, like his 

At the same court, the Recorder passe? predecessors, he had done very well without 
sentence . of six months -in the second, water. Thackeray adds that there can be 
division upon a woman bigamist, though’ little doubt that our. ancestors were the 
het husbarrd spoke well eof, Her “and wase “Great Unwached,” and that in ithe Temple 
willing to take her back. But here, again it could only have been with the greatest 
there was aggravation of the-offence. The difficulties and restrictions that the virtue 

œ | . ; 
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- prorjounced to “be next.: tò.. ; 
practicable. Happily we. may here - adopt 


the famous phrase of: Moliere’s .Sganarelle, , 


“Nous ‘avons change tout cela.’ —The. Law 
Times. . be eae Sy 

; 9 

‘Latin In Court, 

Every now and again some classical en- 
thusiast is found deploring the decay of 
e. quotation from Latin and Greek, those who 
have given it up probably having in mind 
the- remark attributed to the Duke of Wel- 
lington when, being asked by.a new Member 
of Parliament for advice as to addressing the 
‘House; he replied “Say what you have got 
to say, don't quote Lain, and sit down” —a 
piece of advice certainly very apt and useful 
in the majority of cases. Latin, however, 
is still occasionally quoted by members of 
the Bench and sometimes by members of the 
Bar, although some of the latter are some- 
times shaky in their quantities. The late 
James Payn, the eminent novelist, never 
could understand how it is that a false 
quantity in Latin is so mirth provoking 


while a- similar golecism in English passes. 


unobserved; to the scholar, however, a false 
quantity is anathema. Not solong ago the 
Lord Chief Justice, ..whose. classical attain- 
ments are well known,.was startled by hear- 
ing a member of: the Bar pronouncing the 
word “judice” with the..“i" long; he said 
nothing wt the time, but when, the argu- 
ment finished,. he came. to give his decision, 
he remarked that the case was a simple one 
and therefore his judgment, like the “i” in 
“judice,” would be short: Other distingui- 
shed Judges. havé also been facetious in 
Latin, as was. the late Mr. Justice (after- 
‘wards. Lord Justice). Chitty, who, when a 
portion of the ceiling fell on to his desk, 
was ‘heard tc murmur, “Fiat justitia ruat 
celum,” which was certainly apt. One of 
his successors in the Chancery Division, 
Mr. Justice Eve, has also what the eighteenth 


century writers called “a pretty wit,” and `, 


of this he gave amusing évidence the other 
day. while sitting as a member of .the Court 
of Appeal. The casé before the court .was 
a claim for damages: sustained by the 
plaintiff while endeavouring to hold a 
restive horse belonging to the defendants 


which had run off and which. the driver was ` Í 
aa similar manney to the accused you will 


trying, but without much success, to pacify. 
In giving judgment. holding the claim not 
sustainable, both Lord Justice Serutton and 


toi. godlingss was ° 
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said to have bolted at least” on one occasion 


previously, there had been a “novus actus‘ 


interveniens,” and tbat the . maxim “volenti 
non fit injuria’, applied. There had also 
been quoted.in another connection the fami- 
liar tag “post hoc ergo propter hoc.” : Il, then 
came to the turn of Mr. Justice Eve to give 
his judgment, and he, with commendable 
brevity and with asly allusion to the pro- 
fusion of Latin phrases to which he had 
been listening, said that not to be behind 
his learned colleagues he would only add 
that in his opinion the plaintiff sustained 
his accident “ex mero matu,” at which the 
Lords Justices smiled. Latin may therefore 
be said to be still a going concern in the 
courts of this country whatever be the case 
in the United States, where recently a 
member of the Bar announced that there 
they had no longer any use for it.—The 
Solicitors’ Journal, 


An Indian Warning. 


‘The evidence of Sir Michael'O’Dwyer be- . 


fore the Joint Committee on Indian Consti- 
tutional Reform had some alaming aspects, 
particularly in regard to certain cases of 
bribery of high-placed judicial and execu- 


tive officers in the Punjab. Too many tales, 


of such unofficial transactions come from 
the gorgeous Hast, but some of them are 
amusing. There was once a retired native 
Magistrate in India who-hit upon a simple 
and ingenious plan for supplementing his 
pension. When the Sessions Judge visited 
the district where he lived, he enjoyed an 
old Goverment servant's privilege of being 
received privately .on making a formal 
call. By the regular performance of this 
social duty he earned a very substantial in- 
come, receiving heavy payments.from half 
the litigants in the current cause list in consi- 
deration of his consenting to exercise his 
enormous influénce with the Judge in thejr 
favour. If his clients, got judgment he, of 
course,took the credit, if not, then the other 
side must have got In first. Thereis another 
tale of a Judge who was trying a Govern- 
ment servant fòr such gross: misappropria- 
tion of Government funds that he thought it. 
safe to wind up his summing up sarcastital- 
ly: “If you, gentlemen of the Jury, as men 
of business, believe that in similar circum- 
stances you yourselves might have acted ia 


give him the benefit of the doubt". To his 


horror and that of everyone who had:busi- ~ 


Lord Justice Slesser pointed out that after, ness contracts with members of the Jury, they 


the alleged negligenceof the defendañts in 
sending gut the particular horse which was 


acquittedin five minutes: —The ‘Solfcitors’ 
Journal: | x h 


+ 
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“Mens Rea" and Bigamy. (which js not admitted) ‘the worde donot + 
-- Is it a good defence toa charge of bigamy bear the meaning put upon them by the 


that the prisoner honestly believed that his 
fir marriage was void? “This question 
arose for decision in Rex v. Edgecombe, 
which was tried at the Central Criminal 
Court before the Recorder of London on 
June 23, In this case the prisoner’s wife 
had on various occasions told him that she 
was already married, with the result that 
he left her and married someone else. The 
Jury found as a fact that he had reasonable 
ground for believing that his wife was 
already married. It was argued on his 
behalf that being thus misled, Phe was en- 
titled on the authority of Reg v. Tolson 
(1889. 23 Q. B. D. 168; 58 L. A M. O. 97) 
to be acquitted. A ruling to this effect had 
in similar circumstances been given by 
Bosanquet, Common Serjeant, in Rex v. 
Thomson (1905, 70 J. P. 6). That case, 
hewever, had been adversely commented 
upon in Rex v. Wheat and Stocks (1921, 2 
K.B. 119; 90.L. J., K. B. 583) where, it 
will be remembered, the Court of Criminal 
Appeal held. that reasonable ground for 
believing that one was divorced was no 
defence to. a charge of bigamy. The 
Recorder, therefore, considered that he was 
‘hound to follow the view taken by the 
Court of Uriminal Appeal and directed the 
jury to relurn a vertict of guilty; which 
they did, and-a ncminal sentence was there- 
upon imposed. We should like to add that 
we respectfully agree with the learned 
Recorder's decision. In Rex v. Wheat and 
Stocks (supra), Avory, J., . pointed out that 
the material words of sec. 57 of the Offences 
against the Person Act, 1861, were: ` 

“u Whosoever being married shall marry 


any other person during the lifeof the 
former husband or wife ... shall be guilty 
of felony." 


Cofisequently no offence is committed if 
the former husband or, wife is believed ` to 
be dead, since there is no intention te marry 
during the lifetime of the former spouse, _ 
but where a person marries, Knowing jhe 
former husband or wife tò be alive, such 
person has done what is forbidden by 
statute, unless (as the sectiom expressly 
provides) thé marriage wag null orha$ been 
dissolved by a court of Competent juris- 
dictton—The Law Journal. 


Is Likel a Good Thing?. 

One has read recéntly many a sneer at 
thedegal made whereby a defendant denies 
that He ever wrote or publishtd the words of 
whieh the plaintiff complains; that if he did 


e 


eS . 


plaintiff; that in their proper and orginary 
meaning the words are true in substance 
and in fact; alternatively, that they are fair 
comment or a matter of public interest. 

Of course (as lawyers know) itis a sound 
general maxim to deny all, because the 
plaintiff must prove pu lication and the 
identity of the publisher and, as an old 
Pleader once observed, the only person who 
can prove itmay be dead before the day of 
trial. © With newspapers it is rather different, 
and so, without unwisdom, admissions are 
often made. For the rest the defendant may 
know or be convinced that the words are 
true bulhe may be unable to discharge the 
onus of proof which is upon him and he 
would be an unskilful and negligent : jynior 
who, in suitable cases, failed to ‘provide the 
last line of fair comment. 

But why no not all newspapers avoi | all 
libel other than the inadvertent sort? One 
answer is that they desire, above all things, 
to protect the public from fraudulent and 
evil persons. Another less satisfactory is 
that libel (good honest libel):.is -good .copy, 
and very good for the circulation that when 
the law costs of careful libel are set off 


against the advantages derived from the. 


enlarged circulation, libel pays. But in 
selecting defendantscare is necessary and 
courage should not always outrun discretion, 
There are scoundrels of wealth or power 
who, - as defendants, might prove un» 
profitable. -The Law Journal, 


Debtors In Prison. 
The ‘annual report of the Brixton Prison 


Discharged Prisoners’ Aid Society sbows 


a substantial increase in the number of 
persons sent to Brixton Prison for debt 
during 1932 ascompared with 1931. This 
is to be.regretted, for whether people be- 
lieve or donot believe that imprisonment 
for debt should be abolished, no one wanis 
to see it on thei increase, 

The increase isin respect of various kinds 
ofdebt. under married women's orders, 
bastardy orders, rates, income tax and county 
court judgments. 

So far as niarried women’s orders are 
involved, the report suggests that ‘there 
is room for improvement in methods of com- 


e mittal and in some cases variation of the 


order.’ 

Though formal proof of means isnot 
„necessary in bastardy and maintenance 
casesit is only right (and the High Court 
has said so) that Magistrates should refrain 


*. the 
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from committal to prison unless they aré 


' satixfied that the man is refusing “to pay 


when he could.’ It would be useful ip- 
formation if the number of, men could be 
given who paid, wholly or in part, after 
committal, as compared with those who 
served the full term and paid nothing. 
This would help in solving the problem of 
how to distinguish between those who will 
not pay and those who cannot. ; 

More frequent variation of the amount of 
order may be troublesome to the 
cotrt and to those who keep ithe accounts, 
but it isto be recommended as just and 
equitable. Men whose wages fluctuate in- 
evitably get into arrears if the amouńt 
of the order is based on their highest earn- 


ings. : 

“Beyond all this is the larger question 
whether so many maintenance orders are 
to be desired. Too often the’ income that 
just keeps onehome going is quite inade- 
quate to maintain: the family divided into 
two homes. Conciliation instead of separa- 
tion might obviate a great deal of trouble. 
—Justice of the Peace. 


Lions and Tigers. ` 

Three tigers escaping while being 
brought intoa circus arena, and two lions 
at large within a short space of time in 
Sussex, have called attention tothe incon- 
veniences, to use a mild expression, aris- 
ing from the use of trained wild animals in 
circuses and menageries. © | 

Fortunately the lions hurt no one and the 
tigers ‘injured only one person; and as 
usual, the public was assured that the 
lions were very tame and that the tigers 
were got back to their cage without much 
difficulty. May be, asis often ‘said, the 
escaping animals are as frightened as the 
human beings they encounter; yet there 
is always a risk that they may do 
serious harm and they certainly cause, 
alarm. 

Is there really any demand for these wild 
animal “turns”? It is impossible to believe 
that the performance is anything but .irk- 
some to the performers. It is difficult to 
believe that much affection exists between 
them and their trainers, though certainly’ 
there appearto bea few exceptions. The 
animals rarely show any zest for their 
tricks as do seals, horses and some dogs. 
The conditions under which they .live 
and travel are neither comfortable nor na- 
tural. i 

Performing domestic animals occasional- 
ly seem cowed and unhappy but often they 
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“ really appear to enjoy the fun and the 


applause. Wild animals usually look’ 
sullen and miserable. “We should like o 
see hat kind of performance disappear 
-altogether. - Justice of the Peace.. rE 


A Distinguished Lawyer-Novelist. 
By the passing of Sir Anthony. Hope- 
Hawkins, English literature loses one of 
its distinguished representatives, and Eng- 
lish law one who but for a seemingly 
fortuitous circumstance might have risen 
to high rank in the profession. To the 
fact thet he was a kinsman of Mr. Justice 
Hawkins, afterwards Lord Brampton, was 
due his selection es Judge's marshal on 
several occasions, the duties of which, 
though certainly not onerous, gave him an 
interesting insight into legal adminstra- 
tion. His real initiation into active legal 
work, .-however, came when a kind friend 
recommended him as “devil” to Mr. (after- 
wards Mr. Justice) R. S. Wright, a Pro- 
. found lawyer with a large practice in 
heavy work. Of Wright, Sir Anthony 
entertained an exalted opinion, not only for 
his great legal knowledge, but for the 
immense pains he bestowed upon all his 
cases. “It was not enough for him” 
[Wright], said Sir Anthony, “to win a 
case; he must win it on the right point; 
it was in vain to suggest (as one some- 
times profanely did) that such and such 
a point would be good enough for Mr. 
Justice So-and-So ; it. was not, therefore, 
good enough for Wright.” When Wright. 
was promoted to the Bench, Mr, Asquith 
succeeded to the chambers, to many. of 
the briefs that would gave gone to the 
new Judge, and 40 the services as “devil” 
of Sir Anthony. Briefs for Mr. Asquith 
were mastered, and some came to himself; 
then Mr. Asquith went to the Home Office. 
By this time literature had begun to throw, 
its spell over Sir Anthony, and in this. 
sphere he became mote and more absor- 
bed, so much so that when Mr. Asquith: 
returned to the, Bar, his old “devil” for 
whom he senf, hd chosen the path of let- 
ters, and his life in the law was over.. 
Thenceforward his name appeared on mafiy 
fascinating works of fiction which found 
favour, not only “with the general public;: 
but with many of his old friends in. the. 
law. Lcrd Chief Justice Russell, who was 
& great novel reader, “once, in convérsa- 


‘tion with Sir Anthony, expressed approval 


of Stanley Weymap’s “Prisoner af Zenda” 
“and kindly complimented Sir Anthon on 
his “Gentleman oof France’ another 


though not tothe Chief Justice, was that 
“aeparent clingsto his own child and I 


_ will’ not accept even a handsomer changel- 


ing.”— The Solicitors’ Journal. 


Back to Life. f 

In making an order presuming the 
death of a man who had disappeared in 
America, Mr. Justice Eve recently observ- 
ed that once a man had walked into court 
while a petition to presume his death was 
being discussed. He may have, been re- 
ferring to a peculiar coincidence which 
occurred when Lord Langdale was Master 
of the Rolls. There was no positive evid- 


ence that the individual in question had’ 


died, but it appeared that he had gone 
abroad about thirty years before under 
circumstances of difficulty and had. not 
been heard of since. Not being ‘entirely 
atisfied, the Judge ordered the matter to 


course, fresh affidavils were filed streng- 
thening the casefor the petitioners The 
order was accordingly drawn up and taken 
to the proper ‘office to be entered. There, 
the very clerk whose duty it was to enter 
it turned out to'be the man whose death 
it-was desired to presume. 
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illustration of the truth that Homer stand over for the production 4, „of 
‘occasionally nods. Sir Anthony’s.comment, of  afiditional evidence,. and in “due ` 


In his: youth. | 


he had got into difficulties, fled the coun- ` 


try, hidden from ` his relatives and return- 
ed to England under a new name. 
while, he had been quite ignorant of the- 
existence of the fund of .which he was 
tenant for life and which the ` parties 


entitled on his death: were ‘attempting to 


have paid over to them. ‘Serjeant .Sulliv= 
an also tells a good story of a testator pre- 


sumed dead, who walked ‘into -court just at: 


the moment a learned’ Judge was constugiing, 
or as it happened, misconstruing his will. 
—The Solicitors’ J ournal. 


Notes of Recent English Cases. 


Defamation—Car eless statement—Injury to 
plaintiff's business—Intention —Malice. 
Where a person makes a false state- 

ment detrimental to the plaintiff's business 

but not defamatory, carelessly and in the 
belief that it is true, an action for injurious 
falsehood will not lie. Actual malice and 

a wrongful intention to injure the plaintiff 

must be proved. (Maugham, J.) January 

18, 1933. Balden v. Shorter 

191. 


Divorce—Order for alimany pendente lite— 


sle J. Ch. 


Proof of adultery—Intervention by King’s: 


Proctor—Payment stopped—Death of hus: 

bqnd—Widow's claim for arrears. 

“Where after an order for alimony pendente 
‘lite was made on a petition for dissolution 
of marriage, the King’s Proctor intervened 
alleging adultery ang this was 
and after cesserof payment and subse- 
quent death.df the husban@, the wtdow 
made a claim for arrears: 

dield, that arrears were iprecoverable 
against _ tte husband’s estate, 
solvent or not. 


“allowed, ` 


avhether 
(Luxmoote, J.) ‘March 23, . 


1983. Hedderwick, In re; Morten v. Brinsley. 


1021. J. Ch. 193 


ee 


r, nm 
Loe Ke Bapa, 


Setilement—Contingent interest in ATER 
Uncertainty of.. condition subsequent — 
Validity. . 

Where a clause in a settlement Stated: 
that part ofthe interest of the beneficiary’ 
wasto be forfeited if he “beor become a 
Roman Catholic or not be- openly or 
avowedly Protestant”; 


Held, it was .a condition subsequ— 
ent, and - void as it tended to operate- 
to deter, hamper or “influence the 


parents from - discharging their duty with 
regard to. the religious instruction they 
should give to -the, infant (Bennett, J.) 


Mean-> ° 


March 1, 1933. Borwick’s Settlement, -In- Te; | 


Borivick v. Borwick 102-L. J. Ch. 199, 


Criminal Law— Charye—Count with twa 
separate offences charged in the alternas 
tive—Duplicity. 

Where the first count of an indictment 
alleged two offences in the alternative and it 
was impossible to say onthe indictment of 
what the accused had beenconvicted: Held, 
that the conviction should be quashed 
(Lord Hewart, C. Ja, Avory, and Talbot, 
Ho February 13, 1933; R. v. R -102 

L.J. K: B, 381 
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Scôpe of s. 33, Evidence Act. 

The vexed: question as to the ċon- 
struction and exacb scope of the first 
proviso to s. 33, Evidence Act has been 

- solved by their Lordships of the Judicial 
Committee in the recent case of 
“Rajah Ratu Sri 
Sri Rajah Ravu Venkatakumara ` Ma- 
hipathi Surya Rao 145 I. C. 216. The 
views that their Lordships had to con- 
sider were in regard tothe question whether 
for the purpose of complying with the first 
proviso (where the parties to the two pro- 
ceedings are not identical), the party to the 


first proceeding must have been a repre- - 


sentative in interest of the party tothe 
second proceeding or the party to the second 
proceeding must be a representative in 
interest of the party to the first proceeding. 
They proceeded to point out that the first 
proviso exactly inverts the requirements of 
the English Law which requires that the 
parties to the second proceeding should 
legally represent the parties to the first 
proceeding or be their privies in estate, and 
expressed the view that the party to the 
first proceeding should have represented in 
interest the party to the second proceeding 
in relation to the question in issue in the 
first proceeding to which “the facts which 
the evidence states” were relevant. “It 
covers not only cases of privity in estate and 
succession of title, but also cases where both 
the following conditions exist, viz., (1) the 
interest of the relevant party to the second 
proceeding in the subject-matter of the first 
proceeding is consistent with and not 
antagonistic to the interest therein of the 
relevant party to the first proceeding, and 
(2) the interest of both in the answer to 
be given to the particular question in issue 
in the first proceeding is identical.” In 
considering the scope of the first proviso 


their Lordships have also examined the in- ` 


tention of the Legislature in enacting s. 33 
and laid down that what the section intends 
‘tg to allow the admission of evidence giten 
jn a former proceeding, whichit is, for the 


Sri. 
Krishnayya Rao v.. 


Comments. 


specified reasons, impossible to give in 4 
later proceeding, subject to the protection 
which the provisos afford to the party lo 
the later proceeding against whom the 
evidence istendered. What the first proviso 
aims at securing is that the evidencé shall 
not be admitted unless the person who 
tested, or had the opportunity of testing,’ 
the evidence by cross-examination, either is 
himself, or represented the interests of’ the 
party tothe later proceeding against whom 
the evidence istendered, i. e., that he was 
(in thelatter case), in effect, fighting that 


-person’s battle as well as his own.” 


insurance: Knowledge of Agents. 
The important question as to how- far 
knowledge on the partof the agent of an 
insurance company. ofa misdescription or 
mis-statement in a policy can be imputed 
to the company, arose for decision in a 
recent case before the Rangoon High Court, 
in Vulcan Insurance Co. Ltd. v. Datisons 
Bank Ltd., 11 Rang 266 and Page, C. J., has 
given a considered ruling on the point. In 
this case Dawsons Bank and one Maneckji 
as mortgagees and mortgagor respectively 
of abuilding insured it against fire. The 
building was described as being construct- 
edof brick while some walls were in fact 
made of timber. Dawsons Bank who were 
also theagents of the insurance company,e 
knew the real facts. Ip an action on the 
policy itswas contegded that the know-, 
ledge of Dawsons Bank must be imputed 
to the company, Page, O. J3., held that 
there was no substance in this contention. 
Dawsons Bank and Maneckji were respon- 
sible for ihe accuracy of the description 
and whén furnishing the description of 
the property for the purpose of obtaining 
the policy,- Dawsons Bank must be regarded 
as acting on behalf of themselves and 
as agents of Maneckji and not as agents 
of the insurance company. His Lordship’ 
went fursher amd held that even assuming 
that the Bank could reasonably. be 
regarded as acting in two. chpagitics, , 
° é - 
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‘namely, as agents -of the: ċoùìpany and 
also as prospective assured, the knowledge 
of the Rank could not be imputed to the com- 
“pany. It may also be noted that the Bombay 
* High Court also took asimilar view in 
Lakshmi Sankar v.Gresham Life Assurance 
Society, Lid., (140 I.C. 575.) 


Right of Preference Shareholders to 

Share in Surplus Assets. 

When, in the winding up of a company, 
after. paying all the debts and returning 
the capital to the contributories there is 
a surplus, are the preference shareholders 
entitled to share in the surplus with the 
ordinary shareholders? This question, 
as Eve, J., has said, is one which has often 
arisen in ‘the past and there are several 
CARES which may appear to be conflicting, 


cf 
in 
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The point has now been set at rest in 
William Metcalfe & Sons, In re, [1933] 102 
L. J..Ch.121. The view which had been 
expressed in some earlier cases that the 
rights of the preference shareholders are 
limited and finally determined by the 
terms of the memorandum and the articles 
and that they cannot make a claim to 
parity as between themselves and ordinary 
shareholders in respect of the surplus has 
been dissented from and the Court of 
Appeal (Hanworth, M.. R., Lawrenge, ° 
L. J., and Romer, L. J.) have unanimously 2 
held that the ‘surplus is distributable 
between all the shareholders, preference 
as well as ordinary, and that the former 
are only precluded from sharing where the 
construction of the memorandum or articles 
negatives their right to doso, Tse eg 


escent, 


HIRE-PURCHASE: 
are f “SOME REOENT DECISIONS, i 


“The, T relatio to hire-purchase agree- 
ments is now 
portance that it may be of interest to 
draw attention to some recent decisions. 
‘The phrase “hire-purchase” 
plied loosely, and‘ agreements are called 
hire-purchase agreements which are in fact 
out and out sales with the purchase price 
payable by instalments. ` Helby v. Mathews 
|1595] A.C. 47], made this clear, and the 
term “hire- purchase” can only be correctly 
applied to an agreement which provides 
for a bailment “For reward, payable by 
instalments, with an option to the hirer 


~ iq determine the hiring at any time or to 


sbuy the goods outright on the payment of 
the last instalment, pr.sometimes of a fur- 
ther nominal sum. 

This great main distinction has long been, 
settled, but many subsidjary problem yet 
remain to be’solved. One of these has been 
sejtled in Modern Light Cars, Ltd. v, Seals 
(a Firm) [1933] W. N. 127; 77 Sou. J. 420, 
The agreement there hag all the réquisites 
of,a true hire-purchase agreement, but in 
* addition the hirer ofa motor car gave tothe 
owners a promissory mote for the whole 
amount of the monthly. payments, the 
promissory note being expressed in the 
agrgement to be a collaterglesecurity. The, 
hier having sold the car, in breach of the 
ta X, who sold it to the 


of such general im- ' 


isoften ap-. 


defendants, the owners sought to recover 
the car or its value and damages for its 
detention. The defendants: contended that 
the transaction was either a sale on credit, 
an agreement to sell, or ə bill of.sale, and 
that the owners were accordingly not entitled 
to possession or damages. Roche, dJ., 
however, held otherwise, deciding that the 
document was a hire-purchase agreement 
and the promissory note was given as a 
collateral security. The learned judge point- 
edout that his decision wes supported by 
three other decisions arising out of documents 
the same in all material respects to those 
in question. In the first, Continental 
Guarantee Corporation v. Mercado (unre- 
ported), the document was held to be a 
hire-purchase agreement and bills of 
exchange, whieh had been given, a col- 
lateral security. The second, In re Rankin 
and Shiliday (1927), N.I. 162, decided that 
neither the giving of bills or bills of 
exchange as collateral security nor the 
subsequent discounting of them amounted 
to payment for the vehicle. The third was 
a very recent decision of Goddard, J., at 
Liverpool Assizes on the 28th April, 1933, 
Cooper v. Oswald Tillotson, Ltd. (unt eported) 
which was to the same effect. The case 
before Roche, J., was in the nature of a 
tes? case, since the agreement was in a form. 
which is now very widely used, and it is 


è 


. 
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- now clear that in such a document the 


e 


giving of collateral security does not make 
the tuansaction a sale if the rest of the 
document is such as to make it a hi.e- 
purchase transaction. 
On the question of the true nature o 


the transaction, R.v. Clarke (The Times, 


12th May), should be considered, in which 
a metropolilan Magistrate acquitted a 
defendant on a charge of stealing a wireless 
set. The defendant was paying, under a 
hive-purchase agreement, a first payment 
of £1 6s., subsequently £1 a month, but 
inany event £8 10s. whether he kept the set 
or not, The £8 10s. was expressed to be 
“by way of compensation for depreciation 
of the said article.” The defendant sold 
the set during the currency of the agree- 
ment, but the learned magistrate held that 
the payment of £8 10s. made the transac- 
tion an out and out sale on credit and 
that the defendant could not steal his own 
property. With all due respect, however, it 
appears that the learned magistrate failed 
to understand the transaction correctly 
‘and thought that because the owners*were 
to receive in any event £8 10s., besides 
either the second-hand value of the set or 
some of the paymenis, toalling or exceeding 
its cost to them, namely, £10 5s., theie 
wasa sale. It doesnot appear fom the report 
that there was any intention that the property 
should pass before the full payment, and 
it must be remembered that the hirer could 
return the. set during the currency of the 
agreement. It is therefore difficult to see 
how there could have been a sale. The 
learned magistrate, infact, expressed a 
dubt, to the benefit of which the defendant 
was entitled, and with all due respect the 
decision does not seem in accordance’ with 
the principles already laid down. j 

In Karflex, Ltd. v. Poole,.49 T.L.R. 418, 
a different question arose. The plaintiffs 
entered into a hire-purchase agreement with 
the defendants in which the plaintiffs as 
owners leb a car to the defendant on the 
usual terms. There was an express term 
that “unless and until such purchase has 
been so effected the motor shall be and 
remain the sole and absolute property of 
the owners and the hirer a mere bailee 
thereof.” The plaintiffs were also empowered 
during the cwirency of the agreement to 
place numbers on the car to identify it 
as their property. The defendant agreed 
to pay a sum fer compensation for 
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depreciation of.the osr if the car was 
rejurned to the plaintifs by. the. defendant 
or retaken by the plaintiffs, Afier* a 
default by thee defendant in the payment 
of the instalments the plaintiffs took back the. 
car and brought an action for the deprecia- 
tion money. It then appeared that the 
plaintiffs had bought the car from a man 
who had acquired it dishonestly and that 
the plaintiffs were not the owners. ; 
The defendant accordingly argued that 
the contract contained an express, or at 
any rate, an implied, condition that the 
plaintiffs were the owners of the car and 
could give a good title to it, and that in 
the event of a breach of that condition the 


. plaintiffs should fail on their claim, and 


that the defendant should succeed in hia 
counter-claim for the return of the deposit 
he had paid. The Divisional Court (Acton 
and Goddard, JJ.) accepted this argument, 
Acton, J., pointing out that the claim for 
the depreciation money was (in substance) 
a claim for money expressed to be payable 
in respect of the depreciation of a car 
which was not the plaintiffs’ porperty. .It 
was not a claim for conversion or detinue, 
but an action upon contract the whole 
of which was conditional on the plaintiffs’ 
ownership of the car. The counter-claim 
being for a sum expressed to be paid for 
an option to purchase which the seller had’ 
no right to grant, must also clearly succeed. 
Goddard, J., agreed, and added. that in 
his view where persons let out goods 
under a hire-purchase agreement, there is 
an implied condition that they are the 
owners of the goods at the time of the 
agreement. In his view the doctrine that 
a bailee is estopped from denying his 
bailor’s title does not apply to such con- 
tracts as hire-purchase agreements, which 
are special agreements containing e the 
elements not only of bailment but also af 
sile. To refuse to imply such a 
conditien would Jgad to the gravest 
practical inconvenience. The instance was 
quosed im aygument and with approval by 
Goddard, J., of the hotél-keeper who 
furnishes his hotel on the hire-purchase 
system, If#there is no such gondition” he 
may at-any moment find his rooms reduced 
to bare floors, walls and ceilings by the 
arrival of some third person who had a 
good title to the furniture. No sane man 
would sign such an agreement.—The Soli- 
citors’ Journal. ` RG 
e 
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'A_Misunderstanding Righted. 
ord Carson in declaring thathe admired 


Mr. -Asquith, and was always on good 


terms with him, recently put right amis- 
apprehension arising from certain passages 
in Mr. Lloyd George’s memoirs. It had 
been said that he resented the way “Mr. 
‘Asquith, Q.C., never fought his cases 
through. When there was anything difficult, 
especially if there was anything disagre- 
eable, he left itto his juniors or his as- 
sociate leaders.” This, Lord Carson denies, 
observing that the only criticism of that 
order which he may have made was that 
Mr, Asquith “subordinated his interest in 
Bar work io his political exigencies.” 
Certainly there is nothing in the recently 
published “Life of Carson” to suggest any 
friction between the two- quitè the con- 
trary.. That being so, the challenge cup 
for proficiency in shelving professional 
responsibility must still remain in the name 
of Sir Richard Bethell (as he then was). 
‘Once, arguing a case before the House of 
Lords, he had laid down with his customary 
confidence an indefensible proposition. On 
‘being ‘stopped and asked for his authority, 
he replied: “My Lords, such is the law. 
But asI have to be elsewhere in a few 
‘minutes, my friend Mr. Archibald will 


“produée to your Lordships abundance of 


authority in support of it.” As soon as he 
heard this assurance, the junior prudently 
retired.—The Solicitors’ Journal. 


‘The Pralse of Jurles. 


Juries, so long the target of professional 
scorn, are at last coming in for a little 
appreciation now that their functions are 
threatened with curtailment. Avory, J., at 
the “Huntingdon Assizes let fall a valedictory 
tegret over the passing of the GrandJury 
and in the King's Bench Division recently, 
Horridge, J., in reluctantly accedittg to an 
application io dispense with a jury, 
remarked that*his experience®“both orè the 
Northern Circuit and afterwards for twenty- 
two years asa judge is that juries are nearly 
always right.” Here is a contfast with the 
reflections that judges ewere sometimes 
inspired to utter. Once Mr. Justice Field, 
‘wailing for a jury who were unable to 
agree, broke out with: *‘How long wil? 
‘the country be content to have its time and 
money was:ed for the sake of having 
twelye men to decide themerits of its litiga- 
tion? Twelve men indeed !" And he 
drummed his fingerscn his desk. It wes 
Mr. Beron Bramwell who remarkéd that “if 
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juries had to givareasons for their verdicts, 
trial by jury would not last five y€ars.” 
Of course, juries are not what they were, 
and it could not now be said as once it 
was that “London juries were so prejudiced 
that they would find Abel guilty of murder- 
ing Cain,” —The Solicitors’ Journal, 


Hostile Witnesses. 

Conducting a case ina county court, a 
friend of ours had the unpleasant experi- 
ence of finding that one of his witnesses 
not only failedto come up to his proof, but 
alsostated, when cross-examined, that our 
friend's client had tried to bribe him. Also 
the further unpleasant experience that the 
Judge refused leave to cross-examinee the 
said witness as hostile. There isbut little 
recent authority oh what constitutes a 
hostile witness, but two points are well 
established. One is that the witness must 
appear not merely unfavourable or adverse, 
but, as Lord Bramwell put it in Amstell v. 
Alexandra (1867), 16 L. T. 830, must exhi- 
bit some hostile animus. In Coles v. Coles 
and Brown (1866), L. R. 1 P. & D. 70, an- 
other requirement was mentioned: he must 
from the manner in which he gives evi- 
dence, show that he is not desirous of 
telling the truth to the court. The other 
point is that the granting or refusing of 
leave to cross-examine one's own witness is a 
matter for the discretion of the Judge. 
This was finally settled by the Courtof 
Appeal in Price v. Manning (1889) 42 Ch. 
D. 372.—The Solicitors’ Journal. 


The Immortals. 

A counsel, arguing a case arising out of 
a pensions scheme before Mr. Justice Hive 
recently, caused a good deal of amusement 
by affirming that in these days of un- 
employment it is for the public benefit that 
elderly men over sixty in receipt of pen- 
sions should be taken off the labour 
market. To judge by his hearty laugh, his 
Lordship is not for the present likely to | 
disappear from the judicial labour market, 
and a great pity it would be if he did, for 
whoever may be the weaker brethren on 
the Bench, it is certainly not the patriarchs. 
Ifthe same be true across the Atlantic, 
it is a pity that President Roosevelt is 
anxious to replace some cf the “nine old 
men,” Judges of the United States Supreme 
Court by younger lawyers of more modern 
outlook. It is remarkable how judicial 
serviceso often seems to preserve the fac- 
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culties, and there is much to be said for the 
view expressed once by,Patterson. J., in 
summing up acase at Derby: “The next 
witness was Mary. Wilson, a very pretty 
young woman which I dare say you remem- 
‘ber, but possessing peculiar notions as to 
age, for you may recollect when asked to 
describe a man,she said he appeared as 
if he was getting old, and being questioned 
by myself as to when she thought a man 
was getting old, she actually said ‘at 
sixty-five’! Why, gentlemen, I’m sixty-five 
and I declare to you Iam a perfect chicken,” 
—The Solicitors’ Journal. “ 


Limits of Punishment. E 
. Continued solitary confinement, originally 
coneeived asa means of encouraging medita- 
tion, repentance and reform, is now. regarded, 
in this country, though not in all countries, 
as a punishment rarely, if ever, to be impos- 


ed. : 

The policy of the legislature, which the 
executive gladly pursue, is one of increasing 
humanity towards prisoners. There still 
remains, none the less, the necessity for 
making prison unpleasant: reformative, if 
possible, but also unpleasant enough to be 
deterrent. 7 

How far deterrent measures should go is 
the real question. Bodily torture, except 
"flogging, is abolished. Mental suffering, 
impossible to-measure, and varying infinitely 
in individuals, remains part of the penalty, 
Loss of liberty of movement and action, asso- 
ciation with unpleasant companions, isolation 
from friends, all possible consequences of im- 
prisonment, cause mental pain. They are, at 
all events, even if meant to be uncomfortable 
features of prison life, not inflicted inten- 
tionally by the authorities in order to cause 
injury to health, and that seems to be 
practically the limit set, tacitly, upon 
punishment in prison. If health is suffer- 
ing, treatment follows. The treatment may 
be in hospital; or it may be alleviation in the 
shape of a little more liberty to those who 
are genuinely incapable of bearing, without 
danger to health of mind or body, what 
many others can stand quite easily: 

It is not a bad standard of humane 
treatment. For giving effect to it we must 
trust the -prison authorities, and the doctor 
in particular.—Justice of the Peace. 


Finger-Prints. ind ve G 
It has ‘been authoritatively stated that 


‘the chance of. a mistake in : finger-print 
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“tion could éakt. away.” 


18 
identification, owing to complete similarity 
in all respects-of two impressions made by 
different persons, islessthanoneinamillitn. « 
We have hitherto heard of no English ‘case 
in which court proceedings have revealede 
such a mistake, though statements have 
been made as to cases abroad. 

Last week, however, a case of different 

persons with identical finger-prints seems 
to have arisen. The facts, unfortunately, 
are not given in the newspaper report, 
which states that a detective-inspector from 
New Scotland Yard, in the course of acase 
at Lydney police court, said: “I have been 
engaged in the identification of persons for 
nineteen years, but this is. the first case I 
have known where impressions -taken of 
different fingers agree.in the sequence of 
their ridge characteristics. Since July, 
1901, the Finger-Print Bureau has made 
well over 3,67,000 identifications of unknown 
persons without error.” 
. It would be interesting to know the detail 
of the case, and its results. Even if the 
system has failed as proof in one case, its 
value can hardly be said to be impaired. 
It remains almost infallible, and will con- 
tinue to supply strong evidence of identity. 
The mere fact that a finger-print.has once 
in avery long while a “double” is notreally 
disconcerting.— Justice of the Peace. 


Forensic Tears. S 7 

In “The Princess,” Tennyson has some 
familiar lines beginning, “Tears, idle tears, 
I know not what they mean.” An American 
Judge apparently would quarrel. with the 
epithet “idle,” for. he has recently-held in a 
considered judgment that “tears have always 
been considered legitimate arguments 
before a Jury, and while the question -has 
never arisen out of any:such behaviour. in 
this court, we know of no rule or. jurisdéc- 
tion inthe Court below to check them. It 
would*appear to be .one.of the natural 
rights of counsel which no court or constitu- 
Apparently, how- 
ever, the learned Judge thought it right to 
put in a caveat against undue lachrymgsity, 
for hg added “the trial Judge would -not 
feel constrained to interfere unless they (the 
tears) were indulged in to .such an excess 
as to impede or delay the business of the 
court"—a wise proviso no doubt. Jn. this” 
country with our more phlegmatic tem-. 
-peraments, we rarely find counsel beéoming 
go` emotiofial eas to indulgein the shed- 
ding of tears on behalf of their clients; 
:but ‘there .:are--instances : On. record -whore 

. e 


tears.” B 


ad 
this has been done.. We are’ told that 
Johh Scott, who became bétter known as 
Lord Chancellor Eldon, not infrequently, 
while at the Bar,.let his feelings get the 


e better of him and tears flowed copiously. 


At the trial of Horne Tooke, Scott, then 
Attorney-General, in repelling some insinua- 
tions thrown out against him for the manner 
in which he had instituted the prosecution, 
said that‘ ‘he could endure anything but 
an attack on his good name; it was the 
little patrimony he had to leave to his 
children, and, with God's help, he would 
leave. it unimpaired,” following tup this 
pious hope by bursting into tears. Sir John 
Mitford, the Solicitor-General, who was not 
known to be of a melting mood, became 
equally affected and sobbed in concert with 
his leader. Afraid that this sympathy 
might extend to the Jury, Horne Tooke 
exclaimed in a stage whisper, “Do you 
know what Sir John Milford is crying 
about? He is thinking of the destitute condi- 
tion -of Sir Jahn Scott’s children, and the 
‘little patrimony they are likely to divide 
between them!”—The Law Times. 


Later Emotional Counsel. 

A later distinguished counsel, destined 
like John Scott, to adorn the Woolsack, was 
on occasion so moved as to burst into tears 
when championing the cause of his client. 
This was Hardinge Giffard, whom we 
recall as ‘Lord Halsbury. It is told that 
when a junior he appeared before a country 
Bench of Justices who were considering the 
charge brought against Governor Eyre of 
Jamaica fame, and was so carried away 
by his sympathy with his client that he. 
shed tears, but immediately recollecting 
himself, he apologised for this unusual 
display of emotion. The apology was accept- 
-ed by the chairman, a particularly matter- 
of-fact gentleman, in these prosaic terms, 
“Oh, that’s all right, but will you bemuch 
-longer, for if so, perhaps we had better 
-adjourn for luneh.” . Obvigaslw tears did 
not count for ‘much in that petty sessional 
court. The late Sir Charles Mathews while 


at the Bar was another whose’ teays fell’ 


freely at the disposal of hig clients.- In his 
“Witty Years at the Bar” the late Balfour 
Browne mentions having on one occasion 


“been down at Taunton Sessions on a dry- ° 
- as-dust rating case, and having been urged 


to go ‘into the other court where Mathews 
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ing of machinery in our factories. 
-are seeking to prevent accidents on the 


tolearn that back of 
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of thing was nok much in the line of those 
practising at the Parliamentary Bar; but 
that there was one counsel, Sir Momlaunt 
Wells, who not infrequently had briefs from 
landowners, who were resisting the com- 
pulsory expropriation that was proposed, 
and it was said that Sir Mordaunt, who 
had an inclement disposition, had upon 


“more than one occasion wept publicly over 


the injustice that was sought to be done 
to his clients by the wicked railway com- 
panies.— The Law Times. i . 


Super-Egolsm and the Democra- 
tization of the Law. 

In the past penologists and criminolog- 
ists, both in their harshness and in their 
periods of humanity, have merely reflapted 
our class. organization and our social and 
religious theories. Our criminal codes and 
practices were founded upon disgust, con- 
tempt, the idea of revenge, and above all 
upon fear. They were not always the 
result ofa high and intelligent regard for 
the dignity of the state and of the social 
order but were 
fear of those who had of those who had not 
and a drastice attempt on their part to 
keep what they possessed. Beneath them 
was much of the hypocracy ofthe unco 
guid. To-day there is coming to be emp- 
hasized the dignity of the individual and 
the idea of social protection. Every day 
we are adding to our list of crimes and 
forbidden and are creating new 
offences-not against the strong but against 
the weak. We are passing anti-child 
Jabor laws. We are compelling the aa 
Ve 


railroads and in the mines. More and more 
also we are overcoming our class conscious- 
ness and our religious prejudices and are 
treating crime as the symptom ofa disease. 
We are seeking to cure the socially sick 
and the socially deranged as well as to 
keep from doing harm those who are 
sound. We are democratizing our law and 
are muking it more scientific. Ths demo- 
cratic urge has made us interested in the 


rather the result of the- 


social sciences and we are rapidly coming | 


all human behavior 
is the mentality of the individual. 

In the past the reaction against crime 
was founded on the same kind of a philosophy 
that created it. The average criminal is 


was defending some noterjofis. criminal,- «merely an unsocial or anti-social person. 


“and where he would see him “weep real 


He. is super-egoistic. Thinking only- of 


alfour Browne adds thatthissort himselihe is willing to profit by the loss 


_ or suffering of others. His world is bound- 


. 


In America, 
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ed by his own desires. Though sometimes 
his sense of obligation and his interest 


‘inclutles his own family or clan, it rarely. 
Usually hé cares nothing. 


gets beyondit. 
for the families of others or for society 
as a whole. This is the outlook of the: 
criminal, but it is also the outlook of many 
of our earlier pewologists and criminal law 
makers. It is the outlook of many seem- 
ingly good citizens even at the. present 
time. Ata time when slavery was permit- 
ted and women . and children were 
subjected to unspeakable hardships in the 
factories and in the mines, poachers were 
hung for stealing rabbits and old soldiers 
for begging uponthe public streets. The 
criminal law was class made and the domi- 
nant class seemed to be interested only in 


pratecting itself. To-day, however, the 
dominant class is more and more coming 
to be the class which thinks, which 


sympathizes and which understands.—The 
Journal of Criminal Law and Criminology. 


Democracy and Crime. 

No one, indeed, has the right to condemn 
America without understanding America 
end the problem -which is hers and which 
our whole souled democracy has assumed. 
In the city of Chicago, two-thirds of the 
population are either foreign born, or the 


_children of the foreign born, anda vast 


amount of the.crime of Chicago is found 
among these children. Europe should be 
the last to criticize us. Upon the Bartholdy 
statute isthe inscription: 
“Give me your tired, your poor, 
Your huddled ‘masses yearning 
breathe free, 
The wretched refuse of your teeming 
shore, 
Send these, the homeless, tempest tossed, 
tome; 
I lift my lamp beside the golden dooy.” 
America is not merely a nation but a 


‘to 


“nation of nations, and if is absurd to com- 


pare Chicago or New York with the city 
of London or to compare America with any 
foreign nation. In London there is a homo- 
geneous population with a common history, 
a common tradition and, in a large measure, 
a common religion of a thousand - years. 
and especially in Chicago 


and New York, are to be found the re- 


‘presentatives of every religion and every” 


nationality on the face of the globe, many 
of whom have been at warone with an- 
other during the centuries, Chicago pers 


haps isthe greatest melting pot in the 
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world. Not onlyisit the meeting place of 
the east and of the svest, ofthe north and 
of the south, but two-thirds of its popula- 
tion were born on foreign shoresor are . 
the children o$ the newly arrived immi- 

grant. It, too, hasa difficult negro problem , 
which confronts no city of the old world, 

There are reasons why there are more- 
murders and assaults and more race and 

gang conflicts inChicago than there are in 

any European capital. In Europe, the races 

are segregated into nations and states and 

principalities. In Europe, race conflicts 

take the form of wars; in America, they 

constitute breaches of the peace and crimi- 
nal offences; they take the form of gang 

murders and assaults and they come into 
the criminal courts. The Government of 
London, also. and the political struc- 
ture of London are the growth of 
centuries.—The Journal of Criminal Law 
and Criminology. ; 


The Temptation that Opportunity 
Brings. ta 
Perhaps, indeed, we are too much sur- 

prised and dismayed at the -prevalence of 

crime that is among us. Such a preva~ 
lence might only have been expected and 
perhaps was inevitable. It has been said 
that virtue without temptation is not virtue 
but merely an hypothesis. Certainly the . 
more of temptation that there is ihe more 
of crime and of sin there will be. Per- 
haps the more of democracy and seeming 
equality that there is, the morecrime there 
will ba. In primitive communities and 
until the advent of the automobile there was 


“but little temptation for crime; there was 


little that the child could pilfer. To-day 
in our great cities the child sees displayed 
in vast department stores. a prodigious 
wealth of playthings and jewellery and of 
all of the things thatcan allure him andthe 
temptation is not only very great but the 
opportunity for theft is everywhere to be 
founde The rapid growth of our great 
cities, our restless democracy and our doc- 
trines of eqifality have brought about a 
social and an industrial competition even 
among the children of the poor. One child 
wantg what the other childhag. He wants 
to dress as well, to enjoy life as he sees 
itto thesame extent and the temptatipn to 
robbery and thievery and embezzlementtis 
very great. ° A s 

In Europe the children of the peor sre. 
taught in the churches and the schóòls “ to 
order themsdiyes reverently torah .of their 
betters and to learn and labor truly to`da 


. 
. 
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their duty in that sphere of life in which 
it shall please God to cabl them,” Here 
in America we recognize no class distinc- 
tichs. As faras is possible the field of 
social and industrial and political oppor- 
- etunity is thrown open to fall.-- Here, boys 
and girls are encouraged noi to stay in but 
to get out of. their spheres. -Here is hope 
and opportunity and where there is hope 
and opportunity, there is always certain 
to be a large measure: of restlessness and 
discontent among those who are handicap- 
ped or those who fail. Where there is rest- 
lessness and discontent thereis liable to 
be crime. Perhaps there is more crime 
in America than in Europe, but if so, it is 
the result of our very democracy, and 
though we deplore its existence there are 
stillsome of us who prefer America with all 
ofits crimé but with all of itshope and all 
of its opportunity and democracy, to Europe, 
even if relatively crime free (and of this 
we have serious doubts) with all of its class 
distinctions,-all of its hopelessness and all 
of its despair.—The Journal of Criminal 
Law and Criminology. 


Juries and Judgés. > 

In a letter to The Times (10th inst.) 
Lord’ Hugh Cecil appeals to Parliament 
not to abolish Grand Juries at the present 
time. The appeal is a little late, for this 
proposal in the Administration of Justice 
(Miscellaneous Provisions) Bill has aroused 
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practically no opposition in either House. | 


In fhe *Second Reading debate in the 
House of Commons, the Marquis of Hart- 
ington did, indeed, plead that the Grand: 
Jury might be” required as a safeguard. 
against the excesses of a Fascist Govern- 
ment, And this is really the theme of 
Lord Hugh Cecil's letter, “The present 
is surely no time for diminishing the sec- 
urities for the liberty of the subject. In 
large areas on the continent of Europe, 
what can only be called tyranny is do- 
minant.” That, no doubt, is so, and tf 
there were the like danger in England, 
and the Grand Jury were really the one 
efficient security, there would be hardly 
a voice for its abolition. As to possible 
political changes in this “country, we 
hazard no guess; but the history of the 
past sounds no warning cf events here 
similar to those in Russia, in Italy, and 
most surprising of all, in Germany. How- 
ever, should the law be the final protec- 
tion against violation of the Constitution 


y 
“Such boastingsas the Gentiles use 
Or lesser breeds without the Law,” 
a strong Judiciary will be a surer defence 
than any of the present-day juries, Grand 
or Petty. Such a Judiciary we now have, 
and are likely to have. The greater the 
mistake, therefore, that Mr. Baldwin, speak- 
ing for the Government, still insists on 
classing the Judges as servants of the 
Crown:—The Law Journal. 
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Review. 


The Code of Civil Procedure, Voi. 
(iii) —By Mr. V. V. Cairatuy,B. A. LL. B., 
Hien Court VAKIL, AND EDITOR, ALL 
INDIA REPORTER, NAGPUR AND Mr. K. N. 
AsNası Rao, B, A. B. L., ADVOCATE, Hier 
Court, MADRAS : PUBLISHED BY THE ALL 
INDIA REPORTER, Ltp.s NAGPUR. 

The third Volume of this monuthental 
edition of the Civil Procedure Code by 

Messrs. Chitaleyand Raocoafairts O. KAKI 

~ito O.. LI, the Second and Third Schedules 

andeAppendices, Like its predecessors, a 
glance at the Volume -convinces us of the 
immense labourthat has been bestowed on 
it ane the almost Herculean nature of the 
task that has been so ably and exhaustive- 
ly accomplished by the “learned Editors. 
° Tt is nebdless to speak of the’ exhaustiveness 
of the commentaries and_ the analytical and 
critical way “in whicli? the* learned Editors 


havetackled this difficult subject which is 

at the same time the most useful for the 
Indian practitioner. The appendices set 
forth the texts of the High Courts Act, the 
relevant portions of the Government of India 
Agt, the Letters Patent ofthe Chartered 
High Courts andthe Report of the Special 
Committee appointed to consider the amend- 
ment of the Code in 1907. The General 
Index is copious and willbe very useful to 
the busy practitioner. The printing and 
get up are excellent. As we expressed 
while reviewing the first Volume of this 
work, [See 142 Ind. Cas. p. 24 Journal 
Section] it is bound to remain, one of the 
classical works of our legal literature and 
“toearn for itself a permanent niche in the 
library of every Judge and every lawyer. 
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MASTER AND SERVANT. 


EFFECT OF BREACH OF STATUTORY DUTY.: 


Employers of labour who are subject to, 
statutory duties to avoid injuring workmen 
—and they are the vast majority—are fast, 
losing all defences to actions brought 
agajnstthem by workmen.: If the action 
be in respect .of the breach of such an- 
absolute statutory duty, the most common: 
being, of course, the duty to fence dangerous 
parts‘of machinery imposed by sec. 10 of 
the Factory and Workshop Act, 1901; it has 
long been settled that the defence of dome 
mon employment is excluded. The.‘ em- 
ployer owes an absolute duty.. He cannot 
throw responsibility. for -failure to perform 
it upon another (Groves v. Lord Wimborne; 
1898, 2 Q. B. 402). The defence of volenti 
non fit injuria will not avail, again because 
of the absolute. nature.. of the .statutory. 
duty (Baddeley v. Earl Granville, 19 Q. B-D. 
423; Davies v. Owen, 1919,2 K. B. 39; 88 
L. J., K. B. 887). as 


In Lochgelly Iron and Goal Go., - Ltd. EA 


M'Mullan (Times, July 11, 1933), the Housé 
of Lords, on’ appeal ‘from Scotland; ‘have 
held that the defence based.on sec. 29 (1) 
of the Workmen’s Compensation Act, 1925, 
does not avail the employer. The sub- 
section provides: . = 
- “When the injury was caused by the 
personal negligence or wilful act-of the 
employer or of some -person for whose act 
or default the employer is responsible, noth- 
ing inthis Act shall affect any civil liability 
of the employer ... : but the employer .. . 
shall-not ‘be liable to’ any. proceedings 
independently of this-Act, except in case of 
such personal negligence or wilful act as 
aforesaid.” > Noe fee a A 

- The action was ‘brought by the «father 
of a coal miner whohad been killed owing 
to the breach by the appellants of the abso- 
lute duty imposed by certain sections of 
the Coal Mines Act; 1911, the duty being 
to give proper support to the’ roof of ‘thé. 
pit where the respondent's son was working: 
The House of Lords decided that the action 


145—J, 3 


was not excluded by sec. 29 (1) of: the, 


1925 Act. - Fs 

Lord Atkin, in his judgment, soon. disposed, 
of the contention that the breach of duty, 
did not amount to negligence pointing out, 
thatthe very’ object of the statute impos- 
ing theduty was to make it clear beyond 
all doubt that the failure (in this case) to, 
support the pitroof was .a breach of the 
duty to avoid injuring, miners, and there- 
fore, was negligence. |. .- ‘ oe 
--It was also apparently contended that 
the negligence was not the ‘personal negli» 
gence” of the employer. Lord Atkin dis-. 
posed -of this by. pointing out, first, that the. 
duty was.expressly. imposed on him, and 
that therefore the negligence was “personal”. 
and secondly, that, the doctrine of common, 
employment being excluded, the negligence 
of some person in the service of the em~ 
ployer wasthe negligence of the employer 
and therefore, - “personal.” 

The result of the decision of the House 
of Lords appears to bethat: Rudd v. “Hider 
Dempster and Co. (1933, 1 K:B. 566,0. A. 
102 L. J. K.B. 275): is virtually .oyerruled, 
after: avery short: life. In that case thé 
Court of Appeal held that where ‘there was 
a breach of statutory duty without “personal 
negligence” of the employer, the defence. 
under sec. 29 (1) availed. ` But, as. Lort: 
Atkin pointed out, tHe Court seem-to have 
attached too ‘much importance to the 
forp . of agtion. It is, indeéed,:. difficult 
to envisage the*breach of-a.statutory-duty: 
to avoid injuring aworkman which does 
not arnount: to negligence, and, : consequent- 
ly;if c8mmitted by a servant of the employer: 
“personal negligence.”: It would appear: 
that from the particular facts the Court. 

ehad failed, with, all deference be it paid, 
to deducethe true principle. This + view. 
is supported by: Wheeler and. Another v. 
New Merton Boarg Mills (49 T. L. R. 302), 


acaso discusstd ina recent. issieof The > 


Law Journal where Talbot, J., applied the 
e 4 e 
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principle of Rudd's Case (supra) to a 
different .set of facts holding that there was 
a “wilful act’ of the employer within 
8.2%(1). In Wheelers Case upra), the em- 

eployers had provided an obviously dañ- 
gerous machine which was unfenced owing 
to the negligence of their foreman. Talbot, 
J., gavejudgment for the injured work- 
man, and this appears to be entirely in 
accordance withthe decision of the House 
-of Lords. Talbot, J., (49T. L. R., at page 
304) refersto dicta in Rudd's Case (supra) 
-which mention a ‘mere breach of statutory 
duty,” and evidently has some doubts as’ 
to the true meaning of this phrase. 
already indicated, where the statute to be 
construed is almost inevitably one passed 
to protect the workman, it seems 
doubtful whether there can be a “mere” 
breach, not involving “personal negligence.” 

The employers in Wheeler's Case (supra) 
appealed to the Court of Appeal, though 
in view of the decisionof the House of 
Lords, this was confined tothe question of 
whether Baddeley v. Earl Granville (supra) 
was rightly decided. The workman cross- 
appealed on the question of whether there 
was evidence tosupport thejury’s finding 
that the workman’ knew the danger and 
undertook thé risk. The Court dismissed 
both appeals (Times, July 19, 1933), taking 
the view that it was tco late to upset 
Baddeley v. HarlGranville (supra), though 
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Seruttor and Greer, L. JJ., confessed. to ` 
their inability tosee why the defence of 
volenti non fitinjuria had been held éo be 
of no avail. Slesser, L. J., sought to 
explain it by pointing out that it rested on 
the same principle as that of common 
employment, which was treated in the early 
cases (e. g., Priestly v. Foujer, 3M. & W.1) 
asa branch ofit, and which ; was decided 
in Grover’sCase (supra) tobe no defence. 
In his view, the same reasoning applied 
to both defences. Rudd’s case (supra) being 
under appeal to the House of Lords, 
Scrutton, L. J., did no more than indicate 
that the House might find that the special 
facts distinguished it from any of the 
above cases. ; 

It is, of course, importantto remember 
that a workman who has received wegkly 
payments and who then desires to start a 
common law action often finds that he 
has made a binding election to proceed 
only under the Workmen's Compensation 
Act. This election is frequently made by 
words written on the weekly receipts which 
he signs for his payments. The question 
is, of course, one of fact, and there must 
be some unequivocal actby the workman 
showing his election and a communication 
of that election tothe other person .inter- 
ested (Bennett v. Whitehead (1926, 2 K. B. 
380, ©. A.;96 L.J., K.B. 268) —The Law 
Journal | A 
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Questions as to the nature of the liability 
of a liquidator, and as to the legal pcsition 
of a liquidator, where there had been no 
‘disclaimer of a contract pursuant to the 
powers contained in s.267ofthe Compani- 
es Act, 1929, were recently considered by 
Mr- Justice Lawrence in the important case 
of Stead, Hazel, and Co. v. Cooper [148 L. 
T. Rep. 384 ; (1933) 1K. B. 840). 
“ The facts.in the abote case were briefly 
as follows. The defendant . had been ap- 
pointed by the ‘court as “liquidator of a 
company, between which company and the 
plaintiffs there were certain contracts out- 
standing ‘at the date"of the appoirfment, 
such contracts being for ‘the supply of 
bales of.cotton by the plaintiffs in month- 
ely instalments at prices {o be fixed during 
the month of delivery at the- buyer's 
° option, payment. to be made in cash before 
delivery, .. ° Se tate ot 
‘Thedefendant did” not di&claim the con- 
tract ‘but, further, made arrangements for 


-© PERSONAL LIABILITY OF LIQUIDATOR. 


payments to be made after, instead of be- 
fore, delivery. The liquidator and the 
plaintiffs carried out the contract for a 
certain time after these arrangements had 
been made, but later, one instalment of 
the goods was not accepted by the liquidat- 
or, and it was in respect of this failure 
te accept that the action was brought 
against the liquidator personally. 

It may be useful at this stage to con- 
trast the position of receivers on..the one 
hand and of liquidators on the other. 

Where a receiver is appointed by deben- 
ture holders under a power contained in 
the debentures, the receiver will in gene- 
ral be the agent of the debenture-holders 
who, of course, will be liable on the con- 
tracts made by the receiver. But the 
debentures may contain an express pro- 
vision tothe effect that the receiver is 
eto be the agent.of the company and not 
of tle debenture-holders, In that event 
the receiver will be the agent ` of “thg 
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. Company an‘, though in the event of a In that case receivers and managers who. 


winding-up he will cease to be the agent 
ofthe company, he will not thereby become 
the agent of the debentureyholders. This 
point was decided by the House of Lords 
in Gosling v. Gaskell [77 L. T. Rep. 314; 
(1897) A. C. 575], in which case the House 
applied to a company the reasoning of 
Lord Cranworth in Cox v, Hickman (2 L. 
T. Rep. 185; 8H. L. Cas. 268). In the 
e latter case Lord Cranworth had said : “The 
“mere concurrence of creditors in an ar- 
rangement under which they permit their 
debtor or trustees for their debtor, to con- 
tinue his trade, applying the profits in 
discharge of their demands, does not make 
them partners with their debtor or the 
trustees. The debtor is still the person 
‘solely interested in the profits save only 
-that®he has mortgaged them to his creditors. 
He receives the benefit of the profits as 
they accrue, though he has precluded him- 
self from applying them to any other 
purpose than the discharge of his debts. 
Thetrade is not carried on by oron ac- 
count of the creditors, though their con- 
gent is necessary in such a case, for 
without it all the property might be seized 
by them in execution; but the trade still 
remains the trade of the debtor or his 
trustees; the debtor or the trustees are the 
persons by or on behalf of whom it is 
carried on.” The House of Lords consider- 
ed that this principle was equally appli- 
cable in the case of a company where it 
was exprassly stated in the debenture that 
the receiver was to be the agent of the 
company, and that the mere fact of a 
winding-up order having been made would 
not make the receiver the agent for the 
trustees for the debenture-holders, although 
the position would be otherwise were some 
new authority had been given to the re- 
ceiver by such trustees, 

Where there is no express provision that 
the receiver is to be the agent of the 
company, the Receiver appointed under 
debenture will be the agent of the deben- 
ture-holders, and might even, himself, be 
personally liable (See Robinson Printing Com- 
pany Limited v. Chic Limited [93 L. T. 
Rep. 262; (1905) 2 Ch. 123], which illustrat- 
es both the above propositions. 

A receiver appointed by the court, how- 
ever, will be personally liable since, heis 
in a position analogous to that of an 
agent of the court, and the court cannot 
be liable. 
made to Burt Boulton and Haywood v. 
Bull (T1 L. T. Rep. 810; (1895) 1 Q. B.. 276), 


On this point reference may: be, 


had been appointed by the court, gave an- 
order for goods required for the company’s 
business. The order was expressed tq be 
given for the” company, and was signed 
by the receivers, and managers as such.” 
It was held that they were, notwithstand- 
ing, personally liable. Lord Esher, in his 
judgment, said: “What is the position of 
@ receiver and manager (appointed by 
the court)? He is not the agent of the 
company. They do not appoint him; he 
is not bound to obey their directions, and 
they cannot dismiss him however much 
they may disapprove of the mode in which 
hs is carrying on the business, Only the 
court gan dismiss him or giye him direc- 
tions as to the mode of carrying on the 
business, or interfere with him if he 
is not carrying on` the business prop- 
erly. The incidents of his relation to the 
court are such as would, if they existed 
as between him and an ordinary person, 
constitute him an agent for such person; 
but it is, of course, impossible to suppose 
that the relation of agent and principal 
exists between him andthe court. What 
is the inference that necessarily arises? 
It must be thatthe intention is that he 
shall act in pursuance of his appointment 
on his own responsibility and not as an 
agent, because otherwise nobody will be 
responsible for his acts. The company can- 
not be liable for he is not their agent, 
and the court clearly cannot be liable. 
Therefore, any orders which he may give 
under such circumstances as manager must 
prima facie be taken to be orders given 
on his own responsibility and credit. How 
far he may be bound to give such orders, 
it isnot now necessary to determing. It 
may be that, if his relation to the court 
implies that he must within the bounds of 
reason carry on the business, as befween 
him andthe court, it would be his duty to 
give the necessary orders: but I appre- 
hend fhat if he “finds himself thereby 
placed in a difficulty, and is unwilling to 
givs orders? ke may apply to the court 
and the court would protect him.” | 
. A reveiyer and manager appointed, by 
the court, who was thus rendexed personal- 
ly liabfe on contracts, would of-course, be 
entitled to be indemnified out of thee as- 
sets of the company, and that too, ih 
priority to the d&benture-holders. . 
It would apptar, however, that a receiv- e 
er and manager might in such circumstanc- 
es avoid persondi liability by makifig a 
special stipulation that he was, not to he 
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‘pesdiiilly 1 liable (See Burt, Boulton, and 
“Haywood v. Bull, sup), - 

ein Stead Hazel, and Co. Vv. Cooper (sup.) 
‘ane attempt was ‘madé to place a liquidator 
‘appointed by the court inthe same position 
‘of personal responsibility as a receiver 
‘appointed by the court, or, at any rate to 
‘argue that the liquidator’ s position as to 
-personal. liability was altered by s. 267 
‘of the Companies Act 1929, (as to disclaim- 
‘er -of contracts, de) but Mr. - Justice 
La wrence held otherwise. 

“A: liquidator is in an entirely different 
‘dsition from: a receiver. - He is -the agent 
tof: the company: Thus in- Ía ‘Re Anglo Mor- 
avian Hungarian Junction Railway -Com- 
‘pany (1875, 33L. T: Rep. 650:-1 Oh.. Div’ 
130) it was - held - that an official liqui- 
‘dator was- not personally liable for the 
‘costs of the- winding-up to the Solicitor 
‘appointed - by lim, even thongh--an order 
‘had: been -made on- the application of: the 


‘liquidator that the costs’ should “be” taxed 
‘and paid by. him to the Solicitor., ii 
‘In his judgment in -that- case Lord 


J ugti cé Mellish said : 

“MIn the- case‘ of a ‘voluntary ‘winding-up 
‘atid -a winding-up by -the -court, the 
liquidator is not; in the absence ‘of an 
express bargain, “personally liable--to the 
‘Solicitor-for the costs. The - liquidator- is 
‘in æ different pésition- from the-trustee in 
bankriptey.. ’ He: has -not‘the assetsof the 
cofipany- vested ‘in him: In-the case of 
ey ‘Yoluntaty winding-up. a “is the: onibar gf 
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‘Counsel s Argument inthe Reports. - 
“A. learned contributor to the .- eurrent 
number of- the Iowa Law- Review deplores 
thé increasing tendency in ‘American law 
‘Teports to omit - any summary--ofthe ar- 
-güments- of- Counsel-8s presented;to the 
“cotirt, Until-about 1880 it appears to have 
"bèn the “invariable practice to include this 
us an essential. “par t of the report, but it seems 
that latterly;; except. in the reportsof the 
‘Supreme Court and-in those of a compara- 
‘tively smalP number ôf the State „Courts; 
‘the rule has been to omit *® this altogether. 
"This change, which has been noticeable for 
e ‘some time also in certain reports in this 
country, the- learned writer- regrets on 
* -Several grounds. First, he contends that 
‘the, inclusion of a resume of the arguments 
‘of Coizns’l enables tHe profetsion to know: 
what- points were thought by Counsel--to be 
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the cqmpany who acts instead of. tHe- 
directors. He is-no more personally liable 
for contracts which he makes on behalf 
of the company than the directors would be 
for the contracts they makeon behalf of-a 
company. In the case ofa compulsory 
winding-up in the same way the official 
liquidator had not the assets vested in him 
and. the Solicitor who is appointed with 
the sanction ofthe court must be assumed, 

in the absence -of an express bargain, to, 
‘trust to the assets of the company. 

The position of the liquidator in these 
‘respects has not been altered by the Com- 
-panies Act, 1929, and a failure on his part 
to~disclaim an onerous contract in -pursu- 
ance of the powers conferred by s. 267-of 
the Act will not make him personally liable, 
This was the gist of the decision in Stead 
Hazel,-and-Go.-v. Cooper (sup.). 

In- conclusion, one might usefully quote 
from the judgment of Mr. Justice Lawrence 
iw that case: “A liquidator wasthe agent. 
óf the company A receiver was 
not (in the absence of an express provi- 
sion). It wastrue that both were appoint- 
‘ed and could be dismissed by the court 
and both controlled the assets of the com- 
pany and might have to carry out: the 
‘contracts of the company, but the liquidat- 
‘or acted for and in the interests of‘ the 
company, whereas the receiver and manag- 
er-acted for and in: the-intersts of the- de- 
benture-holders ane not thejeompany:' The 
Law Times. Wag od 


important, and then they csuld lok at 
the judgment tosee-how these were re- 
garded by the Judges. Secondly, he insists’ 
that the inclusion of a summary of the 
arguments helps to raise the- dignity of 
Counsel and makesthem truly officers of 
the-caurt and constructive ministers -in 
the - administration of justice. He also 
maintains that, in an indirect though réal 
way, it would minimise their -position as. 
hired combatants labouring for individual 
claims, and would make clear their part 
in the judicial process. Thereis no doubt: 
much to besaid infavour of the view thus 
expressed, but many present-day Judges: 
seem to regard it as essential to express 
their views often at such inordinate length- 
end with such a wealth of detail that 
the réporter is apt to think it superfluous 
to encumber his reports with arguments: 
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. Bb all, contenting himself with the gtereoty- 
-ped formula: “The arguments sufficient- 
‘zly appear from the judgment,” One 
-reporter of a past generation sometimes 
-added the curt and not particularly infor- 
‘mative statement that “all the relevant 
cases were cited.” It was this same re- 
.porter who vexed the righteous souls or 
commercial. lawyers by selting out one of 
4wo clauses of the bill of lading under 
discussion and adding that “the remainder 
” ofthe document was couched in the usual 
commercial jargon | "—The Solicitors’ Jour- 
nal, i 


Point for Law Reformers. 

. The. modern difficulty of getting any 
man stabilised upon a- solid foundation of 
oath appeared. in.a revelation, recently 
made by G. K. Chesterton, in describing 
the manner in which candidates were ad- 
mitted to membership of a club to which 
he ‘referred as the Detection Club—a socie- 
ty of writers of the best class of detective 
fiction. The candidate was asked if there 
was anything which he held sacred, and 
if it appeared that there was, he was 
required in solemn form to swear by that 
Thing that he would observe the rules of 
the. Society. But provision was amply 
made, with adjournments, for admission 
of those—probably not a few—to whom 
nothing was sacred, | > : 
: There is another matter which the law: 
Reformers might care to consider—one to 
which reference was made in the Privy 
Council a few days ago, when Lords Atkin, 
Tomlin, Macmillan, Wright and Sir George 
Lowndes were considering the .Work- 
men’s Compensation Case from. New Zea» 
land, where men. had been killed and in- 
jured during the course of. their employ- 
ment, by an earthquake or the fire resulting 
from the same. The “Act of God” figures 
largely in English law, .and especially ir 
the Commercial court where theterms of 
Charterparties and Policies of Insurance are 
considered, and such acts are generally: 
excluded from or included in the risks 
from which damage arose. It is a strange 
thing that all acts in English law are 
attributed to man or to the Deity. The 
Devil, in English law, receives neither 
blame nor any recognition:—The -Law 
Journal. F 


Rich Paupers. 
The Times recently reported a case befére 
Judge Thompson, K. G., in which a man 


of . good position sued the Essex. County. 
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Council for £7 odd, taken out of his pocket 
and retained after he had. suffered a broken’ 
leg ina road accident and been broughtetd 
and remained for sight weeks in Whipp’s 
Cross Hospital. 
sum in question, together with another £23 
odd, was due from him as money applied 
inrelief under the poor law on his behalf, 
His reply tothis defence was that he was 
nota pauper, was not a patient for the 
purposes of relief, and had never made a 
‘a contract for the payment of relief. His 
honour expressed great surprise ab” the 
defence, but admitted ifs validity after 
argument. He said he had to find that the 
plaintiff was technically a pauper at the 
hospital, :although he might. not like the 
term applied to him.: Under the statutes 
applicable, the defendants had the: right 
to appropriate the money and’ he gave 
judgment accordingly. Since anyone may 
now be the victim ofa road accident at 
anytime, the law onthe subject may be 
regarded as of public interest., Counsel 
stated that the hospital in question was 
aworkhouse infirmary under the poor law 
statutes, and that anybody entering was 
in receipt of relief. Section 16 of the 
Local Government Act, 1929, places a duty 
on a County Council to recover the expenses 
of maintaining. any person in such an in- 
stitution if his financial circumstances 
permit, and s..20 of:the Poor Law Act, 
1930, provides that money may-be taken 
from the person of anyone in possession 
ofit and whois also in receipt of-relief, in 
reimbursement for his. keep.;: These are 
statutory rights, and so the: case _is-dis+ 
tinguishable from Pontypridd Union v,, 
Drew [1927] 1 K. .B. 214, where the claim 
that there was a common law righb in the 
guardians to recoupment of expense from 
the recipient of poor relief failed, several 
previous cases being thereby over-ruleds 
It may be suggested that the Judge's 
observajion as to, the plaintiff having 
become “technically a pauper” was hardly 
justified undgr existing legislation. Even 
under the older statutes, in which the word 
pauperis used, a person who obtained 
relief, oy who was deemed to haye obtained 
relief, Was not necessarily a payper: See 
Re Benson (1918), 87 L. J., Ch. 622, and. 
the word, which has by long usage ac- 
quired adisaparaging ring, is now banish- 
ed from the ruleg of court and the newer 
statutes. The plaintiff wasa person nfain- 
. tained in an snstifution within the Act of 
1929, and presumably, on the finding of 
the Judge,a person in receipt’ of relief, 


The defence was that the, 
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within the Act of 1980. In, similar circum- 
stances, so might a millionaire to be, whom 
thte.term “pauper” would be entirely in- 
appropriate. The position of a bank 


~ messenger, having large sums of money. on 


him belonging to other people, has not 
been elucidated under the section, —The 
Solicitors’ Journal, - 


Why Lord Craigmyle Opposes Capi- 
tal Punishment. 

- The reason for the strong opposition of 
Lord Craigmyle to capital punishment 
‘appears in one of the “Letters to . Isabel’ 
written on December 7, 1919.. He held 
a junior brief for one Doherty, who with 
his sweetheart had been standing at the 
door of her dwelling. when a man passed 
and flung a word of gross insult at the 
girl. Doherty seized a hoe, struck the 
man ʻa single blow, “or as you might say, 
gave the man a whack with the hoe.” 
“Unhappily and -most surprisingly, the 
blow was mortal,” 
.-Lord Craigmyle tells of the series, 
of events, “calamity following cal- 
amity, until Doherty, a man of blameless 
character, was hanged, and his. father, 
three weeks later died of a broken heart.” 
The Judge was old and feeble; the Jury 
returned. a verdict of murder with a re- 
commendation to mercy. It was holiday. 
season, and although the recommendation 
was backed by the Judge, there was no 
reprieve. “A judicial murder,” John 
Bright described it-in Parliament. “And,” 
says Lord Craigmyle, “a judicial murder 
it was. ‘From that hour to this I have 
ceased to believe in the punishment of 
death. Oases in the intervening years 
. .- « have deepened my _ convicion. 
Every human judgment is mingled with 
human error, and in the issues of life 
and -death no Judge should be charged 
with an irrevocabla doom.” He justly 
described the case of Doherty as a plain 
one of manslaughter: and as plainly not 
a case murder, as every swag seen.—The 
Law Journal, 


Marriage,at Sea. , eo. 

-A Seon in The Times reçdhtly re- 
coiled the ceremony of marriage taking 
place at sea off Ramsgate by the skipper 
of a. motor boat in somewhat peculiar 
circumstances. It appears that the wedding 
was to have taken place at a church in 
Ramsgate, but at the last moment it was 
discovered, after the bridal party had 
token their sedts, that the banns had not 
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been read in the bridegroom's parish and. 
consequently that the ceremony could not 
be solemnised in“ church, at all events on’ 
the day which had heen arranged. In 
these awkward circumstances it was sug- 
gested that the marriage might take placa 
at sea, and accordingly the party embark- 
ed on a motor boat which put off to sea 
and the service was carriéd out. Sir Nevill 
Geary, in his work on the law of “Marriage 
and Family Relations,” gives it as his, 
opinion that as the Marriage Acls with 
their requirements as to banns and other 
formalities apply only to England, and no 
Municipal Law being in force onthe High. 
Sea, marriages atsea on board a British 
ship, whether man-of-war or merchantman, 
are regulated by ths old common law by 
which the only requirement is the presence 
andassentofan ordained clergyman. Sir. 
Nevill then adds: “The House of Lords 
fin Reg. v. Millis, 10 Cl.& Fin, 534] left it 
an open question whether this applies to 
the case of marriages of necessity entered 
into where the presence of a minister in 
holy orders may be impossible." On the 
other hand, Mr. Hammick, in his “Marriage 
Law of England” is nob quite soclear as 
to the validity of such marriages, except 
perhaps in the case of a domiciled Scotsman 
and a domiciled Scotswoman, who, as they 
carry withthem the law of Scotland which 
permits marriage by mere interchange of 
consent, can contract marriage without the - 
necessity ofa minister being present or 
the need of any particular form or cere- 
mony. The fact that by s..240 of the 
Merchant Shipping Act, 1894, the master 
of a ship for which an official log is required, 
has to enter in the log, among various other 
happenings, “every marriage taking place 
on board with the names and ages 
ofthe parties,” seems to give implied 
validity to marriages entered into on board 
ship, but, as Mr. Hammick points out, 
there is no statutory authority for the 
solemnisation of any such marriage on 
board a British-merchant ship, nor has 
any statute been passed to give retrospec-: 
tive effectto such marriages. This leaves. 
us with an uneasy feeling of uncertainty 
as to the validity of English marriages. 
contracted otherwise than withthe usual 
forms and ceremonies, and elsewhere than 
in church or the superintendent registrar's 
office.—The Solicitors’ Journal. 
. Néwsagents and Libel 
Atorrespondent points out with regard to. 
the newsagents’ libel case, on which -we 
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‘lately comntented (page 3), that the offend- 
ing poster which contained the libel 
remained on show at the defendants’ 
pookstalls for several days;°and, further, 
that the evidence given for them as to 
the supervision exercised over posters was 
“ such as the Jury might hold to fall short 
of what was property. No doubt, on that 
evidence -alone, the vury could come to 
the conclusion that there was negligence but: 
“wur difficulty was toreconcile that finding 
with the other finding, i. e., that there was 
nothing. in the circumstances under which 
they received the offending paper or poster 
which should have led them to suppose 
e that either of them contained defamatory. 
matter. Ifithat were so, then it must be 
argued, if the plaintiffs are to succeed, 
that ga newsagent, even if there is noth- 
ing to arouse his suspicions, must yet 
ever and anon be on his guard and scru- 
tinise everything—paper or poster—which 
comes into his hands for circulation, lest: 
perchance a libel may lurk within it. We 
do not believe any ‘Judge would hold this 
of newsagents, whatever he might hold of 
authors.and publishers who in the first 
place issue a book or newspaper; and for 
this ‘reason we think that the onus lies 
where, in our recent comment, we placed 
it. In conclusion we need only say that 
we fully realise: the importance’ for the 
plaintiffs of this action and the entire 
propriety ‘of the ‘steps which they took 
to uphold their reputation:—The Law 
Journal. i ' ` . 


A Bigamous Lady. : - 
In the mouth of anyone but an eminent 
Judge of the Central Criminal Court, the 
suggestion that a woman had “played 
havoc with a Policeman's heart” would cry 
aloud for Sullivan's melodies to set it off. 
. The manoeuvres of the ingeniously biga- 
mous lady to whom it was addressed) 
‘recalls a curious case found in “Sidferin’s 
Reports,” Cooper brought an action against 
“Witham and his wife (Witham, I presume, 
being joined on the same principle as 
Mr. Hardy in the recent enticement case) 
for that the wife, maliciously intending to 
marry him, didoften affirm that she was 
sole and unmarried and importuned et 
strenue requisivit the plaintiff to marry 
her, to which affirmation he gave credit 
and married her, when, in fact, she was 
wife tothe defendant; so that the plainjiff 
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was much troubled in mind and put, fo... 
great charges and much damnified in his 
reputation. He had a verdict, but no 


` judgment, ‘for, by Twisden, J.,the action 


lies ‘not, because the thing here doneis ¥ 
felony, nomore than if aservant be killed, 
the rhaster.cannot have an action per quod 
servitium amisit quod curia concessit- The 
Solicitors’ Journal. 


American Bar Association. 

The contrast between the extremely 
exiguous annual report ofour Bar Council 
as compared with the full-bodied and- 
practical review of the year by the Law 
Society has often been commented upon, 


- and the wish has been expressed more than 


once that the Bar:Council might produce 
something more worthy of the great branch 
of the Profession which it represents, Our 
American confreres easily outdo us in such 
matters; the annual meetings of that body 
are madethe occasion of full discussions 
of subjects of importance not only to the 
Bar but to. the public who look for light and 
leading from the legal profession on most 
weighty matters. Notonly, however, does 
the Bar Association seek to interest-its mem- 
bers in questions of law and policy, it seeks 
to interest them likewise in the personality 
of those who take a leading part in the 
administration of justice. In the Bar 
Association Journal the organ of-the. body, 
‘appear periodically addresses by, and 
portraits of, some of the leading members 
of the Bar, and now comes the announcement 
‘ofa volume tobe entitled “American Bar 
Leaders” to consist of (fifty “colourful 
sketches” of the presidents of the Association 
from 1878 to 1928, including, among others 
still living, such men as Chief Justice 
Hughes, Justice Sutherland, Elihu Root, 
Frank B. Kellogg, and among those “who 
have passed away men like Chief Justice 
Tait, David Dudleye Field, and Joseph 
Choate.e Such a work, which should make a 
potent appeal to American lawyers, is to be 
published bye tif Bar Association. We can 
hardly imagine our Bar Council embarking 
on a similar publication. Somehow, in sych 
matters? thé Englishman is diffesently built 
from hia Amerigan . cousin. and with his 
phlegmatic temperament would shrink feom 
thus obtruding his personality upon his 
fellow countrymer. Further, it might,seem 
to him to savour of advertisement, ant] that 
he must avoid at all costs.— The Law J ournal, 
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Company—Compulsory winding-up of 
foreign. ‘company—Service of winding-up 
petition — Mode of service. 


When a foreign company carrying on. 


business in England has .ceased to exist 
abroad, and nobody has been authorised to 
accept service on behalf of the company, 
the mode of service of a winding-up peti- 
tion is to leave a copy ofthe petition at the 
last known principal place of business 
within the jurisdiction. (Maugham, J. 
March 6, 1933), Tea Trading Co., K. d C; 
Popoff Brothers, Inre (102 L.J. Ch. 224.5 


Will—Gift to legatee—Provision for 


distributions among political Associations— 
Liberal Principles tobe promoted — Whether 
void for uncertainty. 

Where a gift by a will provided that 
the legatee was to distribute the legacy 
“amongst such political Federations -or 
‘Associations or. bodies in the United 
‘Kingdom...having as their objects or one 
of their objects ‘the promotion of Liberal 
principles or politics as he shall in his 
absolute discretion select”: 

_ Held, that the gift was not void for un- 
certainty ; but that the reference to 
liberal principles ’ being a-reference to the 
‘charactéristic by which those in the field 
of selection were to de identified, there was 
‘no trust, and -that when the bodies “have 
: been selected from the prescribed ` field, 

the gift to each body would be an absolute 

gift for the purposes of such body, and 

accordingly valid (Lord Tomlin: March 

. 16, 1933). Ogden, In re; Brydon v. Panu 

(102 L. J. Ch. 226). 


Contract—Foreign scompany—Payment in 

British curreney—Clause’ providing for 
‘payment at Gold pe ee 

lity. i 

7 Where a foreign Samoan? makes a 
contract for payment of a sum of money 

in Britishe currency,* the contract, can be 
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eniad to have been fulfilled by paymėn:. 
of that sum in bank-notes or such other, 
currency as will constityte a legal tender, 
at the time when the obligation.to pay, 
arose. A clause which provides for. pay- 


ment ‘in gold coinof the United. Kingdom, 
of or equal to the standard of .weight end. 


LA 


fineness existing on’ a particular date is 


nct enforceable 


by 


the court (Lord 
Hanworth, M. R., Lawrence and Romer, 
L. JJ: March 17, 1933), Societe, Inter- 


communale Belge D" electricitic, In re; Feist 
v. The Company (102 L. J. Ch "939 D) o 


I nsurance—T ndemnity poli Sar 


insuring against loss from , neglect - Dis; 


missal of action on agreement that, Solici= 
tor be paid a fixed percentage of, amount 


recovered—Action for champerty against 
Solicitor—Settlement of action—Solicitor’s 


claim for indemnity. 


A solicitor was insured ` against losség 
arising from claims made against him -by 
reason of any neglect, omission or error 
in the conduct of his business in his pro; 
fessional capacity. The solicitor . entered 
into an agreement with e client that he 
should be paid a fixed percentage of; the 
The action was dis- 
missed, The defendant having failed to 
recover his costs instituted an action against 
the solicitor for champerty and the action 
was settled by payment of damages. - 
solicitor then claimed to be indemnified 


amount: recovered. 


under the policy: 


: Held; that as the agreement entered into 
with the client was champertous, and was 
not made for the benefit of the client -but 
for his own business, the damage caused 
“was not covered by the words. of the 
‘policy as being. due to neglect, omission: or 
error committed by him in his professional 


capacily as solicitor and was 


coverable. (Scrutton; Greer 
L. JJ: February .9; 1933) 
v. Hosken. (1933°L 


J: 


not re- 


K. B. 441.)-- 
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Hon. Secretary of the Howard League for Penal Reform. - 


Criminal Responsibility and Insanity. ; i i ; 
The study of mental health and disease impulse which the prisoner ‘was by menta 
has made it necessary to revise’ current disease rendered powerless to resist. 
beliefs asto the nature and extent of Apart from this recognition of “irresistible 
criminal responsibility. The insane person impulse” the Committee recommended no 
is not regarded as responsible for his change in theexisting practice. No legisla- 
actions, but English Law compromised in tion has been enacted to give effect to the 
regard to the lunatic who was proved to have proposal regarding irresistible impulse, and 
committed a criminal act by devising the ‘the Court of Appeal’s ruling of 1920 that 
illogical verdict of “Quilty, of the act no weight should be given to a medical 
charged but insane ut the time when he expert whostates generally that the accused 
did the act.” As “guilt” in Common Law is insane, still stands. In cases of murder 
involves the mens rea or guilty intention, and other crimes dealt with on indictment, 
it is manifestly iaconsistent with “insanity.” the jury decide the question of sanity or 
The test of legal insanity is contained insanity equally with that of guilt or 
in the rules given by the Common Law innocence, and the -doctor’s place is merely 
Judges following the McNaghten case in to give expert testimony on the question 
1843, which require that : of the accused’s mental condition. Thus 
“To establish a defence on the ground of -the prosecution may call a doctor who 
insanity it must be clearly proved that at the testifies that the prisoner was normal, while 
time of the committing of the act, the party accused fhe ‘defence may call opposing medical 


was labouring under such a defect of reason, from 5 ; 
disease of the mind, as not to know the nature or @Vidence to show that he was insane. 


quality of the act he was doing, or if he did know “ E Testi 
it, that he did not know ho ‘was doing what was one xpert Lestimony. — a 
wrong." Similar contests between medical witnes- 


The expression of collective opinion by ses may occur in respect of other disputed 
the Judges in 1843 has acquired the force points as in the trial of Norman- Thorne 

of law because it has been accepted and for the murder of Elsie Cameron “in „1925, `» 
acted upon ever since by H. M. Judges. when Sir Bernard Spilsbury, for the Crown, 

It gives no definition of insanity and ib expressed the view, that the girl was 
stands condemned as being notonly obscure murdeged, while three doctors called for 
but at variance with modern. knowledge the defencesupported the theory of suicide. 

of the problem of insanity. Perhaps the The jury dgcidgd in-favouyof Sir Bernard 
common man’s- bewilderment is best Spilsbury’s view and brought in a verdict 
illustrated bya jury who found that a of “Guilty.” So far it would appear that 
certain accused person “knew the nature the omy. progress registered by scienee in 

of his act but notits quality!” Dissatisfac- this sbhere is the. growing iMiportance of 
tion with the McNaghten Rules grew with the expert wifness. This has- resulted 

the advance of medical knowledge and largely from the change in the char&cter 

‘in 1923-the Atkin Committee, appointed e of his evidence. .Formerly he was called. 
to inquire into» the question of “Insanity to give opinions only, now he, is? often 
and Orime,” recommended: that irrespon- called to testify also to facts, -those 
sibility shouldbe recognized in cases ‘facts: being of: quch g nature that they, are 
where thé act was*-committed! under an only:;cognizable by.ansexpert,. The-éxpert 
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isnot an: arbiter, ‘he is subject to cross- 
‘examination by a layman and his view is 


accepted or rejected by a jury of amateurs. 
Heeis in the arena and it, is argued by 


e many that he should he called in, not by 


the prosecution nor by the defence, but by 
the court. In that event he might well 
acquire a commanding influence. 


Mental Deficiency. 

The question of insanity is still left to be 
decided by the amateur in the English 
cirminal courts, but there is more progress 
to report in the matter of other forms of 
irresponsibility. The Mental Deficiency 
Act, 1918, provided for the supervision 
either in Institutions or Colonies or under 
Guardianship, of persons certified by two 
practitioners as being either | 
imbeciles, feeble-minded, or moral defec- 
tives, provided that the defect existed “from 
birth or early years.” The Act enabled 
doctors and Local Authorities to place 
under supervision numbers of feeble-minded 
people who without it would undoubtedly 
have swelled the ranks of so-called erim- 
inals.”’” The Act also enables a court 
dealing with an offender who appears to 
be mentally defective, to order detention 
in “a place of safety,” pending examina- 
tion witha view to certification. Similarly, 
defectives undergoing imprisonment may 
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idiots, 
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be certjfied and transferred to an institu- - 


tion. The Act has thus reduced that tragic 


group in the prison population —the, sub-, | 


normal and feeble-minded, known in prison 
parlance as “the barmies.” The restriction 
of the term “mental deficiency.” to those. 


_whose defect had existed from birth or 


early years limited the usefulness of the 
Act of 1913, and this became strikingly 
evident in cases of encephalitis lethargica 
` followed by mental and moral degenera- 
_tion where, prior to the illness, there had 
been no sign of defect. The law was, 


- therefore, amended by the Mental Deficiency 


- Act, 1927, which provided for certification 
where the defect existed before the age of 
18, and this brought many post-encephalitis 
cases and others within the ambit of 
mental deficiency. Even this age limit is 
criticized, and the late Medical Commis- 
sioner of Prisons (Dr. G. B. Griffiths) wrote 
in his Annual Report for 1928: 

_°The artificial standard imposed by statute that 
a person must haveexhibited the condition of mental 
defectiveness before the age of IR to be certified 
under that Act, and one who contracted it after 
that age cannot, is unfortunute In corsidering the 
certification of a lunatic undue weight is not given 
to the age at which the lunacy occurred. The only 
consideration is the mental condition at the time 
of the examination. The reasonable method would 
appear to be to certify a person as mentally deficient 
on his present mental condition."—The Journal of 
Criminal Law and Criminology. 





TAKING FINGER-PRINTS BY FORCE, 


Arecent decision of the Justiciary Ap- 
peal Court at Edinburgh upon finger-print 


law possesses considerable importance for, 


those concerned with the administration of 
justice here. The value of such evidence 
was not in’question in the particular case. 
The -point was the proper method of obtain- 
ing it. ° 
“Crasted its usefulness for identification 
purposes, it is obvious.that the police will 
usually be desirous of, obtaining. if, and 
equally obvious that prisoners will frequent- 
ly be reluctant to afford ite A man cpn- 
scious of his ‘innocence and confident of 
proving it may very naturally object to 
having his personal marks permanently 
preserved in a record usually devpfed to 
the particulars of criminals. The more so 
that he knows that if he gives his finger- 
e prints freely and they are not found in the 


, record$ of such, he’will not for that reason, 


be released or aided in his defence. 


- If he objects to hgving,hise finger-prints 
taken,” can his reluctance bè overborne by 


brute force? Yes! said the majority of the 
Scottish Judges, and that by the Scots 
Common Law, apart from and irrespective 
of any statute on the point. 

In the case of convicted criminals, the 
question does not nowlarise. It is clearly 
for the benefit of the community ‘that it 
should be so, and is, apart from common 
law, possibly a reasonable construction— 
though certainly an extended one —of the 
Prevention of Crimes Act, 1871, 34 & 35 
Vict. c. 112. This authorises the keeping 
of a register of convicted criminals “in such 
form and containing such particulars” as 
ordered by the Secretary of State. By sec- 
tion 6 (6) the said Secretary may make 
regulations for the photography of criminals, 
and by sub-section (10) prisoners who refuse 
to obey such regulations are guilty of an 

eoffence against prison discipline. Photo- 
graphy was apparently the object of the 
regulations in question, finger-prints not 
being thought of in those days, but the 
Penal’ Servitude Act of 1891, added 
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<: “measuring ” to photography and ,extend- 
_ed the regulations made under the 
Secregary of State’s authority so as to cause 
them to apply to “all priseners who may 
for the time being be confined in any 
prison.” This brought in those on remand 
and not found guilty of crime. It is, of 
course, quite an arguable point as to whe- 
ther the “ measurements” referred to in the 
latter Act can be taken to comprise finger- 
prints, If they do, however, the finger- 
prints of untried prisoners are certainly 
included. There is animportant provision 
in section 8 of the Act which must not be 
forgotten. This is that “All regulations 
made under this section shall be laid before 
both Houses of Parliament as soon as practi- 
cable after they are made.” 

“Stone's Justices’ Manual,” 65th edition, 
1°38, p. 1342, explains the position in 
England. thus: “A criminal prisoner may 
be photographed and measured any time 
during imprisonment. He shall be photo- 
graphed either in prison dress or in any 
other dress suitable to his position in life... 
the measurements which may be taken... 
include the taking of impressions of the 
external filament of the fingers and thumb 


of each hand, with ink. An untried prisoner - 


may be photographed, measured and his 
finger impressions taken whilst in prison, 
by order of the governor of the prison, or 
upon application in writing made by a 
police officer of not lower rank than a 
superintendent, if the prisoner makes no 
objection. Ifany objection is taken by an 
untried prisoner and if becomes necessary 
touse force, the application must be con- 
firmed by the Secretary of State or by a 
justice of the peace. All such applications 
shall set forth that from the character of 
the offence with which the prisoner is charg- 
ed, or for other reasons, there are grounds 
for suspecting that he has been previously 
convicted, or has been engaged in crime, 
or that from any other-cause his photograph 
and measurements are required for the 
purposes. of justice. When an untried 
prisoner who has not been previously con- 
victed of crime, shall have been photograph- 
ed and measured under the preceding 
regulations, if he be discharged by the 
Magistrate or acquitted upon his trial, all 
photographs (both negatives and copies), 
finger-print impressions, and records of 
measurements taken, shall be forthwith 
destroyed or handed over to the prisoner.” 
Tne facts of the Scottish case were briefly, 
these. The finger-prints of a man charged 
with-housebreaking had been taken without 
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his consent and, without a warrant having 
been obtained for the purpose. When it 
was attempted to put the said finger-prints 
in evidence agginst the man before the 
Sheriffs Court, it ‘was objected that the 
prints had not been lawfully obtained in 
the circumstances and were thus not com- 
petent evidence. The Sheriff upheld the 
objection and ruled that he was not entitled 
to consider their evidence, The Procurator 
Fiscal appealed against this ruling, and 
the Justiciary Appeal Court allowed the 


appeal. 
As the statutory regulations on the point, 


“made under the Act referred to supra, do 


not expressly provide for the point, the 
Judges were driven to deal with it from the 
point of view of the common law and to 
consider whether it was an infringement 
of the common law rights of the 
liberty of the subject. The Lord Justice 
General, Lord Clyde, attached weight to 


‘a letter issued by the Secretary for Scot- 


land in 1904, recommending the taking of 
such impressions by the police “in the case 
of untried prisoners detained at police sta- 
tions and lock-ups.” But the Secretary for 
Scotland cannot make law. 

Three of the other Judges thought that 
the forcible process was justified in the 
public interest and did not constitute a 
violation of the common law rights of the 
subject. One of them. thought that the 
requirement of the warrant previous to 
force being used in the case of an objec- 
tion was not for the protection of the 
prisoner but to confer enabling power upon 


-the police as regards the prison authorities. 


Lord Hunter, however, delivered a strong 
dissenting judgment in the course of 
which he said that the practice was 
not countenanced in England and that it 
was unfortunate that the law of Scotland 
should be declared different from that of 
England upon such amatter. He considef- 
ed that police action against the liberty of 
the sufbject should? except in exceptional 
circumstances, gnly proceed upon a Magis- 
trafe’s warrfnt. *He viewed the practice of 
taking finger-prints by force as an assault 

pe person of a suspect, furda- 
mentakly objectionabte and cormtrary to the 
common law dottrine of personal liberty. 
It was for the Legislature to curtail such 


„Tight of personal liberty, not for the court.” , 


Whether, as Lord Hunter considers is 
now the case, ths common law of Exigland + 
on the point giffers from that of Scotland, 
it is hard to say? TRe forcible taking” of 
finger-prints does not appear, to, have been 


28 a 


‘the subject of reported Emglish judicial 

‘decision. It would-be wise, however, for 
those on whom .the taking of such devolves 
to-acquaint themselves with the. regula- 
tiong on the subject and.see that such are 
strictly carried out. 
:-Should the English common law in fact 
coincide with the Scottish Common Law, a 
vista of alarming detective activities is 
opened: up. ‘Where-a ‘felony has been com- 
mitted, there could be quite-a round up of 
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suspected persons, followed by -much finger h 
pressing. In fact, if the Secretary for Scot- `- 
land's recommendation above- alluded tqo, 


-were adopted here, and everybody wħo gets 


to the “lock-up,” even on a “drunk,” or 
a motoring offence, is ‘impréssed,” the 


‘increased staff needed at the finger-print 


department at the Yard might appreciably 
help in solving the unemployment problem, 
—dJustice of the Peace, 


> meamea 


DAMAGES IN RUNNING-DOWN CASES. 


“The type ‘of casein which some -confusion 
‘arises is where the plaintiff was a passenger 
in acar atthe time of its collision with 
another car, and the jury finds that both 
cars have been negligent. Attempts have 
‘sometimes been made to have the damages 
‘apportioned between the two defendants; 
but it is submitted that those attempts are 
misguided. The case of Greenlands Ltd. v. 
Wilmhurst [1913] 3K. B. 507, affirmed 
‘sub. nom. London Association for the Protec- 
tion of Trade v. Greenlands Ltd. [1916] 2 
A. O. 15, is not applicable, because it was. 
there expressly held that there had been a 
joint tort. 

The short answer .to the question is the 
decisionin The Koursk [1924] P. 140. In 
‘that case an elaborate attempt was made to 
establish the proposition that “where the 
‘tort consists of doing actual damage, and 
not an act wrongful and actionable per se, 
it is a joint tort if the damage.was done by 
two or more wrongdoers, or was the result of 
the combined effect of their respective acts.” 
“(See the argument of Dunlop, K.C.,. at 
p. 143). .The result of this . proposition 
would, ef course, be that if a judgment was 
obtaiped against one ofthe wrongdoers, no 
‘Action could be brought :against the .other 
-owing to the rule in Brinsmead v. Harrison 
1871), L: R. 7 CO. P. 347. The Court of 
Appeal unanimously rejected this contention, 
and laid it dowh that in-sutha tase, théugh 
the damnum was one, there were two-entire- 
‘ly separate and distinct injuries, for which 
‘each party was severalby res ponsible; as Step- 
-hens, K.O., argued atp. 147: “Theftort was 
thee injuria, although not .actionable unless 
. damnum followed; but the cause of action 
‘is the injuria, and not the damnum." n° 


* otherwords, there is an &ntirely separate 


-cause of action ‘against each „defendant in 
respect of the act 
-has committed, although there is:a. common 


of neBligence which he * 


-damnum which makes both causes of action 
maintainable. As Salmond puts it in his 
book on “Toris,” 7th ed., 1928, at p. 99: 
“They are severally liable for the same 
damage, not jointly liable for .the same 
tort.” 

In these circumstances the decision in 
Inre Polemis and Furness Withy & Co, 
[1921] 3 K. B. 560, is very relevant. A person 
whohas been negligent’ is, according to 
that decision, liable for all the damage 
which isthe direct consequence of his negli- 
gent act, regardless ofthe fact whether he 
could have reasonably anticipated such 
damage ornot. It follows from this that 
each party who is guilty of an act of negli- 
gence in the case of a collision between two 
-mator cars is liable for all the consequences, 
however large, provided they result directly 
from his act of neg'igence however small, 
The plaintiff, therefore, is entitled to two 
-separate judgments against each of the 
-defendants for the full amount of his 
‘damnum. . / ; a 

It could, however, hardly be contended 
-that both judgments could be satisfied. It 
seems to be recognised ‘that a person cannot 
make .profit out of his sufferings, and there- 
ore cannot get double satisfaction for one 
loss, though the only.authority for this as a 
legal principle seems to be the -dictum of 
-Bayley, J., in Morris v. Robinson (1824), 
3B. & C. 196 (a case notorious for its 
-unsatisfactory dicta, though this is probably . 
an exception), where he says, at pp. 209-406: 
“Tf indeed the plaintiffs were to recover the 
‘full value of the goods (sc. in an action of 
‘trover) a court of equity would interfere 
to prevent them from having .a double 
Satisfaction.” . 

A further question in this connection is 
-whether there is any. right of contribution 
.between the co-defendants. It is suggested 


in Salmond, :ab pp. 99-100, note. (1) (4) 


1933 l 
that where judgment for the whole of 
the’ damnum has been entered ‘against 
-both defendants, but has been paid in full 


by on@ of them, one can get contribution from. 


the other provided the wrong was not 
wilful so asto fall within the rule in 
Merryweather v. Nixan, 8 T. R. 186. It 
is respectfully submitted that this is not 
so. Judgment has been entered against 
both of them on two entirely separate causes 
of action; each has been guilty 
* entirely separate act of negligence, and 
eath act of negligence has inflicted as a 
direct result £X of damage. This damage 
happens to beidentical, but that does not 
prevent each of the defendants from being 
e fully responsible for the whole of it. It may 
seem at first sight hard that one who has, 
perhaps, been guilty of an act of negligence 
e 
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which was but asmall fraction of the com- 
‘bined total, should, because he is well-to- 
do, and for that reason called on‘ in pye- 
ference to his co-defendant to pay, have to 
satisfy the whol8 ofthe judgment. But it 
is not, forthe reasons already given, 
much that heis unfortunate as that the 
other is fortunate in being protected by the 
fact that the plaintiff cannotreceive double 
satisfaction. And in any case in these days 
of compulsory insurance these appeals to 
pity are rather idle. The action is only 
fought because one of the insurance com- 
panies hopes to get off altogether; and, in 
practice all’that it means if judgment is 
infact entered against both defendants is 
that the insurance companies agree to bear 
the.burden equally.— The Solicitors’ Journal. 


‘Extracts from Contemporaries. . 


An Actress’s Tax. | 
When E. S. Davies (Inspector of Taxes) 
v. Braithwaite came before Mr. Justice 
Rowlatt in June 1931, his Lordship held 
that the various contracts entered into by 
Miss Lillian Braithwaite, the well-known 
actress, were not “employments” in the 
sense of Schedulé E, but incidents in the 
carrying on of her profession as an actress, 
and that the resulting profits were assess- 
‘able under Schedule D. During the three 
years then in question Miss Braithwaite had 
(a) acted in plays in this country and in 
America, (b) performed for the films, (e) 
worked for the British Broadcastifig Corpora- 
tion, and (d) performed for the gramophone 
companies. A short article on the case 
appeared in our issue of the 20th June 1931 
(Vol. 171, page 514) in which it ‘was noted 
that his Lordship had given Miss Braith- 
waitethe option of going back to the cont- 
missioners on the question whether she was 
assessable under Schedule D on the whole 
of her earnings or only on-her earnings in 
the United Kingdom. That option was ex- 
ercised, and the case came before the com- 
missioners in due course;it ‘being’ admitted 
that Miss Braithwaite wasa British subject, 
and that during each of the three years of 
assessment she was resident here. During 
part of the year ended the 5th April 1926, 
she acted in a play in America. The nego- 
tiations ‘for the ‘contract took place here, 


Braithwaite’s American earnings were not 
liable to be brought into assessment, and 
the Crown’s appeal on a supplemental case 
stated came before Mr.-Justice Finlay on 
“Tuesday of the present week.—The Law 
Times 


The Decision. 

It was urged on behalf of Miss Braithwaite 
that she had no place of business in the 
United Kingdom from-which she exercised 
her profession, nor had she any agent-here, 
When.she was in America she exercised 
and controlled -her profession there. The 
American contracts were subject to the 
laws. of. America. Mr. Justice Finlay, in 
giving judgment, said that :the -relevant 
words of Schedule D were: .‘“T'ax under this 
Schedule shall be charged in respect of (a) 
the.annual profits.or gains arising: oraccra- 
ing.. . . (t.).t0 any person residing in 
the Unjted ee from any trade, pro- 
‘fession, employment, or -vocation, whether 
the same bgrespectively .carried. on in the 
United .Kingdom or -elsewhere.” On the 
face of them, those words were unqualified, 
but the decision in, Colquhoup v, Brooks 
(1889) ‘hgade it clear that some , limitation 
had to-be:placed on them. In that casg, it 
will be remembered, a. partner in an 


so? 


e Australian firm resided here, and although ° 


his partnership, agreement gave him the 
right to exercise .some , control ovtr the 


but the contract was signed on the ofher. business, he did pothing beyond accepting 


ə side, The commissioners held that “Miss 


f 
L = e -.- s > =- -~ af tc 2. a 


his share of the profits, when transmitted, 
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He did: not carry én the bysiness anywhere. 

* As*Mr. Justice Finlay noted, if in any such 
case any participation occurs in the United 
Kingdom the decision referred to has no 
a application. It was impossible, his Lord- 
ship continued, to say that in the case be- 
fore him Miss Braithwaite's American 
engagement constituted a separate profes- 
- sion. If an English jockey crossed the 
Channel to ride a race’ in France, or if an 
English surgeon went abroad to perform a 
particular operation, the sums_ received 
would clearly fall to be assessed. Counsel 
had urged on Miss Braithwaite’s behalf 
that the question was one of fact, and that 
the court ought not to interfere with the 
decision of the: commissioners. That was an 
important principle, and one which he (his 
Lordship) would always maintain, but it 
seemed to him impossible on the facts of 
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objection to the proceedings—that the ceurt - 
passed asentence which it had no power. 
to pass. An attempt was made to gorrect 
this error by an application in Chambers, 
where the accused was not present. It 
was, therefore, clearly a case within the rule 
in In re Dillet, (12 A. 0. 459) whieh has 
oe these appeals for fifty years.—The 
aw Journal. 


Bribing a Juror. .. 
It is fortunately rare in this country dor 
a person to seek to pervert the course of 
justice by attempting to corrupt the jury. 
However, a case -of this nature (Rex v. 
Rumsey) came before the Recorder at the , 
Central Criminal Court on July 24, 
when the defendant was charged with 
having accepted a bribe of 71, 10s. from one 
Mark Berliner whilst serving as foreman 


the present case to deny that Miss Braith- “of the jury by whom Berliner was being 


waite had during the years of assess- 
ment exercised one profession partly 
within and partly without the United 
Kingdom and, that being so, the Crown's 
appeal must be allowed.—The Law Times. 


The Forms of Justice. 

Englishmen, whether they are lawyers or 
not, always read with mixed feelings that 
a conviction and sentence of a Colonial 
official have been set aside by the Judicial 
Committee. Thereis satisfaction because 
the conviction of an Englishman for dis- 
honesty in -a colony like Nigeria is a 
grievous blow to the prestige which is the 
corner-stone of British authority—in that 
great country and -elsewhere. There is 
satisfactton that a man who may. very well 
be innocent, and must be presumed to -be 
innocent till the contrary be shown by 

` lawful process, has been cleared. But there 
‘is also gn‘uneasy feeling that slackness or 
inadvertence, due perhaps to the trying 
olimate, may have lowered the rigid and 
punctilious standards which should govern 
all our administration, whether of govern- 
mentor justice, in all parts of the King’s 
world-wide Empire. We,arep of cougse, 
‘willing to believe, as Lord Atkin said, 
that the omission of the trial Judge to 
charge the jury properly as to the nus of 
‘proof and. to tell them thaf the accwsed was 
entitled to the benefit of any reasonable 
doubt, was merely due to inadvertence ; 


“ but, with due respect to the Judge himself, + . 


. ‘we venture to say that inadvertence in so 
‘elementary a matter is much to be regrett- 
ed.” These «vas a further sande more forma] e 
. "[*See Basil. Ranger Lawrence v, The King (145 I. C 
209 P,0.).—Ed.] : 

s . 





tried. There are a number of reported 


‘cases dealing with embracery, the offence 


of attempting to corrupt a juror, but there 
appear not to be any of the corresponding 
offence in a juror of receiving a bribe, 
though there is no doubt that it isa com- 
mon law misdemeanour (see Russell on 
Crimes, 8th Edn., p. 560). It bad, moreover, 
been made a statutory offence in the reign 
of Edward III, when, doubtless, such con- 
uct was more prevalent than at the present 
day ; and though these old enactments wers 
repealed by the Juries Act, 1825, section 61 
of that Act provided that: 
“every person who shall be guilty of the offenc 
of embracery and every juror who shall wilfully or 
corruptly consent thereto, shall and may be respec- 
tively punished by fine and imprisonment in like 


manner as every such person and juror might have 
been before the passing of this Act.” 


It is admitted on all hands that the petty 
jury is a most valuable institution for deal- 
ing with serious criminal charges. But 
trial by jury can only. function in an atmo- 
sphere free from the possibility of the 
jury being influenced by corrupt considera- 
tions. We think, therefore, that the Recorder 
did not err on the side of severity when, in 
the present case, on a verdict of guilty 
being returned, he sentenced the defendant 
to 18 months in the second division.—The 
Law Journal. | 


Banks and Banking—Power of 
Banks to Pledge Assets to Secure 
Depositors. 

Plaintiff railroad had deposited its funds 
in ‘defendant national bank on condition 
thatthe bank should furnish corporate sure- . 
ty bonds, which it. did. While bank was 


i 


a 
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still solvent, it induced the railroad éo ac- 
cepta substitution of Liberty bonds owned 
by the bank for the surety bonds which 
secured the deposit. The bark failed and 
this action is against the receiver who has 
failed to surrender the Liberty bonds. Held: 

. The action cannot be maintained; the agree- 
ment by which the hank pledged some of its 
assests to secure private funds was beyond 
the power of the bank,and unenforceable. 
e, The principal case and a prior case arising 
out. ofthe failure of the same bank but 
involving the pledging of assests to secure 
public deposits, which pledge was upheld, 
illustrate the distinction which courts often 
make between pledges securing private, and 
those securing public, deposits. It is 
generally conceded that a bank has the 
power to borrow money and to secure the 
obligé&tion by pledging its assets, and some 
courts have made no distinction between a 
loan and a deposit since a debtor-creditor 
relationship arises in both cases. Other 
courts have rejected the loan analogy, and 
have refused to sustain the pledges as an 
implied or incidental power of the 
bank. 

Pledges to secure public deposits are 
often permitted by statute, either directly 
by giving the authority tothe bank, or in- 
directly by authorizing the public officials 
to deposit only upon taking security. In 


the absence of statutethe decided weight. 


of authority is that a bank, state or national, 
has the power to pledgeits assets to secure 
a public deposit, or to indemnify the sureties 
upon a bond given to secure such deposits. 
Of course, a valid pledge may not be made 
after the bank has become insolvent, since 
it would amount toan unlawful prefe- 
rence. 
Questions asto the validity of pledges to 


secure private deposits have not .reached_ 


the appellate courts nearly so often as have 
those involving public deposits. Many 
states prohibit private pledges by statute. 
Where there are no statutes, most of the early 
cases uphold private pledges, but later 
decisions are practically unanimous in 
holding that such pledges are against 
public policy and void. The question did 
not arise as to a national bank until 1931, 
andthen in astrong opinion the court held 
such a pledge void. The principal case 
follows and approves that case. 

The arguments most often advanced 
against allowing assets to be pledged by 
the bank are: (1) toallow pledging givés 
extra protection to the secured at the expehse 


of the unsecured; (2) the public is deceived~-in custody pending their trials; and there x 
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by the financial statements which ‘seldom. -. 
pledged; (3). 


- if ever, state that assets are 
the pledgee, if a large depositor, is given a 
power over the bank which is undesirable. 
It is believed that the courts are increasing- 
ly accepting these reasons as outweighing 
therather vague notion of ‘superior public 
rights” under which such pledges tothe 
public have been sustained, and that there 
iseven less reason for sustaining the 
pledgesto secure private depositors. ` Ex- 
pressions of doubt,and often of open 
disapproval, are coming from -the courts, 
as wellas from commentators, as to the 
validity of allowing assets to be pledged 
whether to 
private depositor. 

The banks themselves are becoming incre- 
asingly interested. At the recent meeting 
of the executive council of the American 
Bankers’ Association the following was plac- 
edin the programme for : banking reform: 
“Deposits of public funds in banks : hould 
have the same status as private depcsits, 
and should not be accorded special and 
additional security.” It issubmitted. that 
such a plan is desirable from the stand- 
point of sound banking, and would benefit 
the banks, the depositors, and the public — 
The North Carolina Law Review. 


Imrisonmentin 1931. 

The Report of the Commissioners of 
Prisons and the Directors of Convict Prisons 
for the year 1931 commences by pointing 
out the important and unsatisfactory fact 
that persons found guilty of serious cime 
form only a small proportion ofthe total 
number of persons sent to. prison, Out 
of every 100 men committed to prison in 
1931, 24 were committed by civil process 
for failure to pay moneys due under Court 
orders, 17 were U 
pay fines, and 14 were committed on remand 


‘or for trial, and werg not subsequently 


sentenced to imprisopment. These three 
elasses account for 55 per cent. of the recep- 
tions, a fact whieh gives one furiously to 
think? The total number of receptions into 
prison in 1931 was 53,000, so that we are 
faced wigh the disquigting reflegtion that 
more that 26,000 men were sent tg prison 
without having-conimitted any crime whi 

a tribunal judged worthy of being punished 
by imprisoment. The difficulty is to sug- 
gest a remedy; men ordered to pay méin- 
tenance to wives or for children cannot “be 
allowed to floué thg orders of the gourts 
:persons accused “must sometimes be Kept 


secure a public depositor ora’ 


committed for failure stg. 


. 


ment.of afine. But the committal of persons 
in-default of payment of money, and of those 
detained for safe -custody* pending trial, 
to the same prisons as those-for whom im- 
prisonment is held tobe the appropriate 
punishment seems to: be clearly wrong; and 
we incline to think that the solution of a 
very anxious problem may be the setting 
up:of establishments other than prisons for 
their.reception. Questions of expense may 
make any such scheme impracticable at 
present; but we feel strongly that the 
matter should receive early -and careful’ con- 
- sideration. HAN 


The Borstal System. 

-An increasing. number of -youths have 
during the past few years been found guilty 
of serious offences, and the number sen- 
tenced to imprisonment as wellas the num- 
ber sent, to Borstal Detention has increas- 
ed. In 1929 the number of youths bet ween 
16 and 21 found guilty of indictable offences 
was 9,209, in 1930 10,700, and in 1931 11,130. 


. No doubt the main cause of this unfortu- 


nate stateof affiirsis the difficulty which 
many lads have, inthese days of economic 
depression, in obtaining employment on 
leaving school. 
with inany harsh manner by the tribunals 
before which they come is shown by the fact 
that of the 11,130 youths convicted of in- 
dictable offences in 1931, only 2,756 were 
deprived of their-liberty- by way ‘of punish- 
ment, . 1,883: being given 
imp ‘isonment and 873 being sentenced to 


Borstal Detention. - Borstal treatment, both- 
for youths and for girls, continues to give- 


satisfactory results, and fully to justify the 


* JoURNAL - is 


. must be some. sanction behind. the -punish- 


_ he 


That they are not dealt- 


sentences of- 


sary thé latest at NottingHam being ‘opéned ` 
in December, 1932;—The Law Journal. © `~ 


‘London DanBers. 


The Commissioner of Metropolitan Police - 
recently issued a quarterly return of streét 
accidents in' London, and took the occasion, 
as very well he might,-to warn both the 
motorist and the pedestrian against 
careless driving and: walking. He asked 


a man-going about'with a loaded: gun, and 
informed the pedestrian that he should take” 


“as much care in crossing the streets of 


London as he would in ‘cressing a railway. 


rather cross a railway than venture across” 
Oxford Street~or Whitehall’ in ‘the course 
of their day’s work; andthe passage 4pross 
the Embankment’ isfraughs with real peril 
to any elderly or inactive person, whether . 
be careful or not. Lord Trenchard’s 
remarks adduce further ‘evidence—if any 
were needéd of the point we made last 
week (p. 49) that the Police should not wait 
until some damage is actually done before 
launching a prosecution for reckless driving. 
We could never agree thata motorist has 
the,same right onthe highway as a railway 
company has in the use of its own roads; 
and we should beveryglad to see the 
prosecution for reckless driving increased 
and the period of disqualification —where: 
there’ is a conviclion—prolonged. The 
figures get worseand worse; and they will- 
not, we fear, be-reduced until the reckless 
motorist‘is more constantly and severely 
punished. Such severity is desired not 
only by the public, but by the reasonable 
drivers who’ form a large part’of it, and 


immense amount of care and trouble taken who suffer, vicariously, for the unpo- 
by thoge who administer it. New Borstal- pularity of the “road hog.’—The Law 
igsbitutions are constantly becoming- neces- Journal. 
w- ` | | me j 
aga Ae ig . + Review. 
Bail Rulings, Part | {eal Alloyed): under appropriate headings and sub- 
By Mr. B K. Basu, B. L- Printsp at headings so as to facilitate reference and 


THE HOLKAR GOVERNMENT Press, Duar, 
“0, I. AND PUBLISHED BY THE eAUMIOR HIM- 

SELF. |, 5 

This book purports to:Bo a supplement to 


ethe author’s previous work on Bail, “Bail 


and Recognizance in Criminal Gases”. The 

jearhed Author has here ,collected together 

rulings of the High Courts on the subject 

of bail, The First Part,conéains reports of 

cases in which bailhas beef allowed by-the 

High Court,: The. rulings:.are arranged. 
e .. 


e . 
. s e 


study. Five-useful appendices have been 
added givingin a nutshell the grounds for 
allowing bail in different cases. There. is 
no denying the fact that the subject of bail 
is of much importance, and as to a large ex- 
tent, the question depends on the discretion 
ofthe court, Mr. Basu’s attempt at giving 
full and verbatim reports of Bail Rulings 
will certainly be greatly appreciated by the 
Bench and the Bar. Fog 
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‘the motorist- to remember that he is likes? 


“We think most-of our readers would much e 
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Promissory Note by Guardian of 

Minor. 

The question how fara minor is bound 
by a promissory note executed by his 
guardian on his behalf is a rather compli- 
cated one. The recent decision of the 
Madras High Court in Swaminatha Odayar 
v. K.S. Natesa Iyer (145 Ind. Cas. 716) 
throws much lighton this subject and 
deserves careful consideration. It was 
held in Meenakshi Sundaram Chetty v, 
Ranga Aiyangar (139 I. O. 383) that a pro- 
note- executed by a legal guardian in the 
name of his ward can be enforced against 
the minor. But as Reilly, J., hasobserv- 
ed in Swaminatha Odayar’s case if a pro- 
missory note isto effect anything, it must 
create an unconditional personal liability. 
Any qualification that it is to be enforced 
‘only if necessity binding on the minor can 
be shown is wholly foreign tothe idea of 
a negotiable instrument. His Lordship 
has dissented from the earlier case and 
come tothe conclusion ihat no guardian 
can by executing a promissory note in the 
name of a minor impose a liability on the 
minor. The proper procedure insuch cases 
isto sue upon the original -consideration 
for the promissory note. 


Admission before Sub-Registrars 
whether amounts toacknowledg- 
ment. 

The decision of the Madras High Court 
in Cheedala Rosayya v. Komi Pitchayya 
(145 Ind. Cas. 654) throws much light on 
the question whetheradmission of execu- 
tion of a document before the Sub-Regist- 
rar amounts to an acknowledgment of lia- 
bility within s. 19, Limitation Act. The 
decisions on the point which are apparently 
conflicting are explained by Sir Vepa 
Ramesam and Cornish, JJ., in this case. 
The conelusion of their Lordships may We 


promarised as follows: 
(i) It cannot be laid down broadly that 


admission of execution before 


Comments. 


the Sub- 
Registrar cannot be an acknowledgment of 
liability. | 

(ii) The question depends on whether 
from the surrounding circumstances an 
acknowledgment is implied or can be in- 
ferred from the admiasion. 

(iii) It is not necessary that the execu- 
tant should also have admitted receipt of 
consideration, 


Interest as damages for non-pay- 
ment of money. 

In Sri Mahant Rajaram Dass Bavaji v. 
Sri Gajapathy Krishna Chandra Deo (145 
Ind. Cas, 721), there is a very learned 
discussion of theextremely difficult ques- 
tion whetherin respect of claims not cover- 
ed by the Interest Act, the court can 
award interest by way of damages under 
s- 73 of the Contract Act as component 
of the compensation to be fixed for the 
loss caused-to the plaintiff by reason of the 
breach ofthe contract. Sundaram‘ Chetty, 
J., has stated the position clearly in the 
following words: — 

“Under the Common Law, whichis now 
well settled in England, interest cannot be 
awarded as damages for the mere wrongfyl 
detention of money. Itake this to meane. 
that where it is shown fhat the non-payment 
of money due is itsglt the breach of con- 
tract, and nothing else is proved to make 
out the claig fey compensation for such 
breach, no interest can be awafded in ad- 
dition tothe recovery ofthe money, with- 
held. Pøt adean p is giyen, that 
by reas®y of the breach of contract, special 
loss or damage was sustained by the plaint- 
iff, for which the mere re-payment of the ° 
amount due under .thecontract would not 
be an adequate compensation, but ethe 
proper measure of damages awardable, 


“should include a yeasonable rate of inter. 


est also, on accotnt of the loss proved’ to 
have been sustained,I think, the court. 
5 b ors i ə 


. 
e . 


-the oath having been 


34 
. e e . 
Gan award interest as part of the damages, 
either under illustration (n) or illustration 
(r) to's. 73. If the awarding of interest is 
weemed to be giving a remote damage, 
then such a relief willnot be given under 
s. 73. Butif the court should find that 
in the special circumstances of a case, ade- 
quate compensation for the loss caused_by 
the breach of contract, should include a 
certain rate of interest as its component, and 
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the claint is notone coming under the cate- 
gory of cases specified in the Interest Act, 


- > 


effect may be given to illus. (n) or R of. 


s. 73, without infringing the rule of 
mon Lawor the Interest Act.” 
There are many decisions on the subject, 
which it is difficult to reconcile but we 
think the law has been, clearly and correctly 
summarised in the passage quoted above. 


om- 





. ADMISSIBILITY IN SUBSEQUENT PROCEEDINGS OF JURYMEN'S 
EVIDENCE, , 


The recent cases of R. v. Thomas [1933] 
W. N.189 and Ras Behari Lalv. The King 
Emperor (77 Sou. J. 571*) raise this very 
interesting question: how far is it open 
toa convicted prisoner to utilise on appeal 
the evidence of a juryman in order to 
prove misunderstandings or irregularities 
at the trial on the part of individual jury- 
men or of the jury as a whole? The ques- 

‘tion in Thomas's Case arose in this way: 
the appellant had been: convicted of sheep 
-stealing at Merioneth Sessions, and as a 
| ground for his appeal he alleged that two 
jurors did not understand English suffi- 
‘ciently well to follow the evidence or under- 
-stand the speeches of Counsel or the sum- 
‘ming up —a state of affairs important enough 
‘one would have thought to have come to 
light at a much ‘earlier stage. It appeared 
‘that-atthe trial the evidence was given 
partly in English and partly in Welsh 

administered in 

‘English and- an interpreter being present 
throughout. The immediate (and, as it 
turned out the only) question for the court 


~-of Criminal Appeal was whether affidavits 


af the two jurors that they did not under- 
stand English sufficiently well to enable 


“them to follow the. proceedings could be 


oo. 


-admitted.. The court, for reasons which 
‘will appear hereafter, held that they could 
“not. Pees . o 
The general position with regard to the 
admissibility of such evidence can best be 
‘considered under wo main 
evidenee of what-took,place in the jury 
- woom; (b) evidence of misunderstanding or 
misconception. of what took place in court. 
(a) Therule here ie quite definite: ewi- 
‘dghce cannot be givene of what took place 
.in the jury room. The earlier cases reveal 
“that æ` jury's verdict may? often -have de- 
‘pended literally inthe toss of a coin. In 
< T #See 144 1,0, 9IL; 34 Or. be J, 83 Ed] 
e `. ; s : 


. 
e 


one eighteenth century case a decision was 
reached by “hustling -halfpence in a hat”; 
in another the inability of the jury to make 
up their minds caused them to éraw 
the names of six of their number and de- 
legate the making of the decision to them. 
The rule weare discussing appears in 1805 
in Owen v. Warburton. 1 Bos. & P. (N. 8.) 
326 (a civil action, it will be noted and 
indeed mostof the authorities on this point 
are concerned with juries in civil actions 
‘but are nonetheless applicable, itis con- 
ceived, to juries in criminal trials), There 
the jury, after hours of dispute decided 
to reach a verdict by drawing by lol; 
two pencils of unequal length were 
secured, the longer to be for the plaintiff, 
the shorter for the defendant; the longer 
was drawn and a verdict was i 


given in 
the plaintiff's’ favour. The collective 
-eccentricity of a jury is clearly not a 
purely modern phenomenon. Not un- 


Reads: (a) - 


naturally ‘the defendant sought to upset 
sucha verdict but the court refused to 
allow him to put in an affidavit of a jury- 
man ihat the verdict was decided by lot. 
The same was held in R.v. Willmont, 30 
T,L. R. 499, where the facts were equally 
unusual: the clerk of assize had visited 
the jury intheir room and was asked by 
the jury certain questions, which he 
answered, a discussion taking place. It 
was held on appeal that evidence from 
the jurymen to prove these facts was in- 
admissible but as the clerk’s report could 
be admitted the conviction was quashed. 
The most modern statement of the rule 
occurs in Ellisv. Deheer [1922] 2 K. B. 113, 
whereat p.117, Bankes, L.J.,says: “The 
court will never admit evidence from jury~ 
men of the discussion which they may have 
‘had ‘between themselves when considering 


their verdict or of the reasons for their 


decision whether the discussion took place 


~ 1933 


_ inthe jury room after retirement or in the 


jifty-box itself...When once a vefdict has 
béen given it ought nqtto be open to an 
` individual juryman to challenge it or to 
attempt tosupport it if clHallenged.” And 
Atkin, L, J., at page 121, gives the reasons 
“for the rule, viz, tosecure finality of deci- 
sions’ and to protect the juryman and 
prevent their being exposed to pressure 
to explain the reasons which actuated them. 
(b) “The rule does not exclude jurymen 
from swearing as to whattook place in 
Open court, but only as to what took place 
in-their private room or the grounds on 
which they found their verdict,” (per curiam 
in Roberts v. Hughes, TM. & W. 399). But 
even this evidence is only allowed in 
special circumstances. The question was 
fully considered in Ellis v. Deheer, supra: 
Inéhat case the jury had retired to con- 
sider their verdict; on their return they 
fcund the jury box occupied by another 
jury, and only the foreman and two or 
three of the original jury could get into 
court whilst the foreman delivered the 
‘verdict the remainder stood behind the 
box out of sight and out of hearing. The 
foreman for some reason not apparent 
delivered a verdict which was not at all in 
accordance withtheir unanimous decision. 
In subsequent proceedings the court admitted 
an affidavit of jurors to the effect that they 
did not hear the verdict delivered and did 
not assent to it, and as a result a new 
trial of the action was ordered. The rule 
excluding evidence of what took place in 
the jury room had no application, since 
the evidence proffered concerned not the 
incidents of the jury’s deliberation but 
something that took place after their return 
to court. But that it can only be in very 
special circumstances thatsuch evidence 
of misunderstanding of the verdict deliver- 
ed in court can be given by a juryman 
is clear: Willes, J., in Raphael v. Bank of 
England (1855), 17 O.B. 161, at p. 174 
says: “it does not lie in the mouth of a 
juryman who hears what passes and 
says nothing to come afterwards and says 
that he understood and meant something 
altogether different.” So in Ellis v. Deheer, 
supra, Bankes, L. J.,said: “When a verdict 
is delivered in the sight and hearing of all 
the Jury without protest their assent to it 
is conclusively inferred.” The learned 


Judge goes on toindicate when such evid-° 


ence as we have been discussing isadmis- 
sible by saying that, “there is no such,pre- 
sumption where some ofthem did not heat 
it delivered.” At this point the result seems 


JOURNAL = 


me 


to be that the.presumption is irrebuttable 
when the verdict was delivered’ in the 
Jury's ‘sightand hearing’; rebuttable in 
other cases, even for example, where delier- 
ed in their “presence”. (See per Atkin, L. J., 
at p. 120.) @ 

In R.v.Thomas the conclusion of the 
Court of Criminal Appeal was in accordance 
with the general trend of the above cited 
authorities: the affidavits of jurymen after 
the case had been duly brought toa close 
that they did not fully understand the 
English language could not be admitted. 
Lord Hewart, in giving the judgment of 
the court relied on the judgments of 
Willes, J.,in Raphael v.Bank of England 
and Bankes, L. J. in Hllisv Deheer. He also 
indicated thatin the court’s view the facts 
made itimpossible for them to allow the 
affidavits to be read;for as the case was 
one offelony, every juror must have been 
sworn in the - prescribed form in the 
English language. 

In Ras Behari Lal v. The King-Emperor 
the other case with reference to which these 
remarks originated—Lord’ Atkin in deliver- 
ing the judgment of the Judicial Commit- 
tee of the Privy Council, doubted the vali- 
dity ofthe reasons given by the Court 
of Criminal Appeal for their decision in 
Thomas's Case. The facts in the Privy 
Council case were, for our purposes, 
almost identical. Therehad been a convic- 
tion for murder in India,and it was sub- 
sequently alleged and proved that one of 
the jurors did not understand English in 
which language’some of the evidence was 
givenand the speeches of Counsel and the 
judge's charge were delivered. The Privy 
Council had no difficulty in deciding that 
the conviction could not stand for the effect 
of the incompetence of the juror.was to 
deny the accused an essentialpart of the 
protection accorded to him bylaw. In» gon- 
sidering the decision givenin Thomas's Case 
Lord Atkin pointed .out that the question 
of jurer’s competenge to understand was not 
a question which invaded the privacy of 
tha, discusaionBein the jury room; nor 
could he agree that any presumption of 
assent by all the jurors to a verdict given 
in the presence was decisive of or, indeed, 
relevant to the question. The peal objec- 
tion wasnot that the juror did not agsent 
tothe verdict but that heso assented with- 
out being qualified to assent, t. e. without 
being able to understand and give o true, 
verdict according to the -evidence.* And 
at least so fatas &. ve Thomas decided bhat 
no evidence was admissible after verdiat. 


* - Jkit isdesired to reconcile 


1 Rp = 


‘fo gstabjigh the inability of a juror to 
understand the proceedings the Privy 
Gouncil definitely disagreed with it. i 
the two, deci- 


sions it may be suggested that on the 


“facts this is possible: for in the Privy Coun- 


cil case evidence of the incompetence was 
‘fothcoming aliunde as well as from the 
jurors themselves; further, as has been 
“mentioned, the Court of Criminal Appeal 
rested their decision partly on the parti- 
cular facts of R.v. Thomas. Nevertheless 
-there does seem some divergence of prin- 
ciple: broadly speaking, the decision of 
the Privy Council appears to be founded 
on the principle (with which none will 
‘disagree) stated in Lord Atkin’s reported 


JOURNAL `, , 


-e ` 


14510. 


words that “finality is a good thing ‘but ` 


justice isa better.” Equally it is 
pectfully submittéd there is much subst- 
ance in Lord Hewart's statement that “it 
needs little reflection to see how wide the 
door would be opened if the contrary 
doctrine [i. e. the doctrine pernfitting 
jurymen to give such evidence} were to 
prevail”. Asthe mattér stands, the deci- 
sion of the Court of Criminal Appeal is 
authoritative in England though possibly 
it would not be rash to saythat the point 
is in some degree academic since the 
likelihood of a similar question often aris- 
ing must be far from great: — The Solicitors’ 
Journal, . 


CONSTITUTIONAL LAW —-PROTECTION OF RIGHTS ACQUIRED IN 
RELIANCE ON OVERRULED DECISION 


By W. J. ADasis (Jr.) 


_ A significant factor in the change and 
growth of Anglo-American law is the over- 
ruling of prior judicial decisions. The 
overruling process, though unquestionably 
salutary in the cotirse of time, engenders 
immediate difficulties. One of these diffi- 
culties—the adjustment of acts done and 
rights vested in reliance on the decision 
overruled—faced the United States Sup- 
reme Court in the case of Great Northern 
Ry. Co. v. Sunburst Oil Co. 

‘ The Supreme Court of Montana, in 
‘Doney v. Northern Pacific Ry. Co., had 
indicated a certain procedure to be fol- 
lowed by shippers in suits against carriers 
to recover overcharges for freight. Plain- 
tiff in the Great Narthern case, in bring- 
ing suit against defendant carrier, had 
followed the procedure indicated in the 
‘Doney case. On the appeal of the Great 
‘Narthern case to the Montana Supreme 
Coiirt, that tribunal field that the yulings 
‘of the Doney case were erroneous and 
„would not be followed in ,the,future, put 
that nevertheless they were law until re- 
‘yersed and would control the rights of 
‘shippers and carriers who hadereld on 
‘them. The Montana Court thus gave its 
‘~uling a prospective effec? but refused to 
give it a retrospective effect. The carrier 


» appealed to the United, States Supreme 


Court, insisting that the Montana Court's 


* judgment was unconstitutional as violat- 


ihg due process of law. 


x Bue it was held 
that the “Montana Court h 


ad not transcen- 


e has expressed 


ded constitutional guaranties in defining 
the limits of its adherence to precedent. 

The difficulties attendant on the over- 
ruling of a decision are traceable to vary- 
ing theories of the judicial function, to 
the doctrine of stare decisis, and to the 
efforts of the courts to protect vested 
rights. 

The classical Blackstonian postulates 
that law exists as a soit of Platonic abso- 
lute or ideal and that Judges can merely 
declare this universal law through deci- 
sions which are no more than its evidence 
have been assailed for some time by the 
exponen‘s of the antipodal realistic view 
that Judges can and do make law. Most 
courts, however, still purport to accept thé 
Balckstonian or -Declaratory theory. The 
logic of this theory demands not only that 
an overruled decision be considered an 
erroneous declaration of the Jaw and hence 
a nullity, but also that the overruling 
decision be given a retroactive 
effect. Constitutional guaranties against 
the retroactive effect of laws extends only 
to the written law—i. e., statutes. Since 
contract and property rights often vest on 
the faith of a judicial pronouncement, 
couris feel an understandable reluctance 
in overrulinga decision. This reluctance 
itself in two courses of 
judical conduct: (1) the courts resort toa 
strigter adherence to the doctrine of stare 
“decisis, (2) when justice requires that vest- 
ed rights be saved, the courts pitch logi¢ 


Yes- . 


, 1833 . < 


.ovetrpoard and proceed to protec} these- 
rights. 

The rule of stare dectsis, binding on 
inferi courts and a peysuasive moral 
force on supreme Courts, has often impe- 
ded the healthful growth ofthe law. The 
Declaratory theory with its logical man- 
date of retroactivity causes a stricter ad- 
-herence to stare Qecisis; because of this 
correlation, therefore, the Declaratory 
theory together with the rule of stare 
“decisis unduly restrict the development of 
the law through intelligent judicial pruning, 

Séme courts follow the Declaratory theory 
to its logical conclusion and do not inter- 
fere with the retroactive operation of the 
overruling decision. Usually, however, 
rights acquired in reasonable or justifi- 
able reliance on the overruled decision 
are protected, either upon the ground 
that the case before the court presents 
an exception to the retroactive rule, or 
that citizens are entitled to rely 
on judicial decisions and have their 
rights secured. The approach of the 
North Carolina Court to the problem has 
-been typical. Although recognizing either 
expressly or by implication, the Black- 
stonian rule that thé overruling decision 
operates -retrospectively, and that the over- 
ruled decision is a nullity, the court has 
not failed to uphold rights acquired by 
virtue of reliance on the first decision. 

Some legal thinkers believe that the 
practical application of the Declaratory 
theary, and its cognate doctrine, stare 
dectsis, although leading to “undesirable 
resulis in particular cases” works a “fairer 
. average of justice’ in the long run. 
Others contend that it is desirable to 
protect allrights that have vested from 
reliance on a judicial decision and 
that judicial theory, as well as judicial 
practice, should be shaped toward - this 


end. The latter view, it is believed, is* 


-the more compelling. How, then, can 
the protection of all rights against the 
retroactive operation of anoverruling deci- 
sion be realized? Jt has been repeatedly 
pointed. out that the fictional theory that 
Judges do not make law should be ab- 
andoned. With the abandonment of this 
theory will go the logical implication of 
retroactivity, and an -obstacle to enligh- 
tened judicial thought and action will be 
removed. After the unqualified accept- 
ance of the reality that Judges do make 
law, the bonds -of the rule of stare decisis 
should be loosened to the extent thatthe 
courts will not be cramped in effecting 


OY 
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desirable departures ftotn precedent,’ ° 

Admittedly it is futile to believe- that 
such metamorphosis of juristic thouglt 
will occur in the near future. The Pe- 
claratory theory is‘too firmly implanted 
in our case law to be uprooted without a 


` great deal more spading. Therefore, lest 


it be supposed that our avowed aim of 
protecting all righis which have vested in 
reliance upon an overruled decision is 


- altogether illusory, other more practical 


means of realizing this aim should be con- 
sidered. 

First, the courts may adopt the view 
that a judicial decision can operate to 
deprive a person of his liberty or property 
without due process of law. Since this 
view would require some recasting of con- 
stitutional thought, it would not be alto- 
gether easy of realization, but does not 
seem wholly impracticable. 

In the second place, it has been suggested 
that a statute be adopted allowing a Sup- 
reme Court to decide a case by what it 
believes to be a more just rule than has 
theretofore been pronounced, except where 
the former rule is the basis of reliance. 
The immediateness with which the change 
would be made recommends this method. 
Whether it would survive the criticism 
that it permits an invasion of the judicial 
province by the Legislature, however, is pro- 
blematical. ; 

A third way out of the dilemma is that 
which the Montana Court adopted in the 
principal case That is, the court may 
announce a new rule for regulating fut- 


ure transactions while applying the old 


rule to the case being decided. One ob- 
jection urged to this solvent is that the 
announcement of the new rule—the prospec- 
tive ruling must necessarily be qnly a 
dictum. However, it is believed that this 


@ 


objection is not a serious one: the fourte. 


may give a binding effect.to its prospec- 
tive rujng if it so,desires. The United 
States Supreme Court now holds that the 


` State's adoptgorr eof this view does not 


abrogate due process. Although such -a 


- procedure does violenceto the Declaratoyy 


theory 4 the law, it has a defigite prag- 
matic sanction in that it allows the court 


-to protect vested rights and at the same 


time announce a more just rule to be fol- 
bowed in the futwre. The course of, the 
Montana Court would doubtless be more 
generally followed were it possible to give 
the coup de greg to antiquated dogma, antl 
useless fiction —The North Carolina Law 
-Review. f 


* The Income Tax Acts are intended to 
-inkpose a tax on income and not on capital. 
w At times, however, if may be difficult to 
- determine whether the profit that has ac- 
crued to an individual is to be treated for 
taxation purposes as an _ accretion of 
capital. or as a taxable profit. In this cén- 
‘nection the recent decision of Mr. Justice 
‘Finlay in Townsend v. Grundy is of interest. 
-In that case Mr Justice Finlay held that 
the profits derived by an agricultural im- 
“plement manufacturer from sixteen transac- 
‘tions, spread over a period of about four 
years, in respect of cotton futures, were 
. taxable onthe ground that they were 
-to be treated as the profitsof a subsidiary 
- business. 

It may be of interest to examine some 
ofthe more important authorities which 
‘havea bearing on this question. | 

It is well settled that any profit made on 
.a sale or resale is not generally taxable 
“unless the’ transaction can be regarded as 
‘being an incident ofa trade or business. 
-Reference may be made to two of the 

_ ‘lading decisions of Jones v. Leeming (143 
:L. T. Rep. 50; (1930) A. 0.415), and Martin 
‘'v. Lowry (136 L. T. Rep. 580; (1927) A. O. 
:312) since these two cases fallon opposite 
-sides of the dividing line. 

In Jones v. Leeming, the respondent, in 
‘association with certain other persons, had 
‘sacquired successively two options on two 
“rubber estates, not with any intention of 
-holding the property as an investment, but 
i with the sole idea of re-selling it at a profit, 
- Ultimately the estates 
rre-sold at a profit. Asit was found asa 
-fact, however, that the transaction was not 
<a congern in the nature ofa trade but was 
: merely an isolated transaction of purchase 
ee and resale, it was held that the profit aris- 
-ing therefrom. wag notin the nature of 
‘income,*but was an,accretion to, capital 
‘and as such not taxable. In his judgment 

(ibid., at pp. 83 and 419), SLogd Buckmaster 
:said: “Carithe profits made in this case be 
` g een as income? Were the respon- 
-dent a,company promoter or yee his 
“business associated with the’ purchase and 

sale of estates, wholly different considera- 

*-tions would apply, but this is negatived; 
‘the transaclion in thisecase stands isolated 

angalone. Itis tomy mind, in the circum- 
‘stances, purely an affair of capital. I can 

. . Bee, no difference +betwegit it and what 
«might have happened had the respondent 

» bought shares in two companies which were 

e s 
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going to be amelgamated, and then sold 
equivalent shares in the amalg#amatéd 
company at a profit; an accretion to capital -- 
does not become income merely because 
the original capital was invested in fhe 


-hope and expectation that it would risein ° 


in question were . 


value; if it does-so rise, lis realisation does 
not make it income.” : 

On the other side of the line is the case, 
of Martin v. Lowry. In that case a whole* 
sale machinery merchant purchased from . 
the Government their surplus stock gf air- 
craft linen under a contract which provided . 
that he should take delivery of the whole 
within six months, In orderto’dispose of ® 
the linen, he rented an office, and set up a 
large and skilled organisation. By these 
means the whole of the stock purchaseel was 
disposed of within a space of about seven 
months at a handsome profit. 

The Commissioners found that in respect 
of these transactions a trade or business 
had been carried on. It was held that there 
was evidence to support the findings ofthe 
Commissioners, andthatthe profits accord- 
ingly weretaxable. 

On the question as to whether a trade or 
business had been carried on. Viscount 
Cave, L. C., observed that “having regard 
to the methods adopted for the resale of the 
linen, to the number of operations into 

which the appellant entered, and to the 
time occupied by the resale,” it was 
difficult to see how the Commissioners 
could have arrived at any other conclu- 
sion. < 
A further point was taken in Martin.v. 
Lowry, namely, that the profits in question 
could not be regarded as “annual profits or 
gains,” because they were not recurrent 
profits or capable of recurrence from year to 
year, 

On this point, too, reference may be made 
to Viscount Oave’s judgment (136 L. T. 
Rep. atp. 581): “There are no doubt pas- 
sages in the Actin which the word ‘annual’ 
or the word ‘yearly’ has an implication of 
recurrence; but one must have regard to 
the context in which the words are found, 
and having regard to the context I do not 
think thatthere is any such implication in 
the words ‘annual profits or gains’ as ap- 
plying tothe profits or gains arising’ in 
respect of a trade whichare taxable under 
Sched. Dof the Act. It appearsto me that 
if that context the words bear the construc- 
tion put upon them by Mr. Justice 
‘Rowlattin Ryall v, Hoare and Honeywill 
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(129 i. Hep: 505; (1923) è Ë. B, 447), 
when. he said, that the words meant ‘profits 


‘or, gainsinany one yearos in any year as 


the succession of years comes round.’ ”- 
Tosum up the principle of the cases 
distinguishing accretions of capital from 
taxable dncome, one may refer to what Lord 
Justice Clerk Macdonald said in Californian 
Copper Syndicate ¥. Harris (5 Tax Cases 
159): “It is quite a well-settled ‘principle 


ejn dealing with questionsof income tax that 


where the owner of an ordinary investment 
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chooses to realise it, andobtains a greater ° 
price for it than*he originally acquired , 
it at, the enhanced price is not profit in 
the sense of Sched. D. . ._ assessable tò 
income tax. But it, is equally well esfa- 
blished that enhanced values obtained from 
realisation conversion of securities may be 
so assessable where what is done is not 
merely a realisation or change of invest- 
ments, but an act done in what is truly the 
carrying on or carrying out of a business.” 
—The Law Times, 


THE PREVENTION OF DELINQUENCY AND ORIMINALITY 
By WiILLIAM Heary, M, D. 


Juvenile Court. 


e 

The greatest single conception of possible 
progress in the prevention of delinquency 
is presented by the Juvenile Court, the 
idea of which originated in America During 
thirty-three years and mainly during the 
last twenty-five years there has been an 
immense growth of juvenile courts in this 
country. At the present there are apparent- 
ly about twenty-four hundred such courts 
inthe United States, many of them, of 
course, being presided over by Judges who 
hold a special session which is entitled the 
Juvenile Court. Some sixteen hundred 
and fifty of these are said tohave probation 
service for juvenile offenders, Annually 
about three hundred thousand cases are 
‘heard. In a small minority of the courts 
physical examinations are made and ina 
very much smaller number psychological 
‘studies are undertaken, mainly, I gather, 
to determine whether or not the individual 
is mentally defective. In few courts are 
there well-rounded case studies of offenders 
which offer the desiderata for determining 
‘dispositions and for planning treatment 
under probation. : i ; 

Few of the Judges, indeed, possess the 
„qualifications in personality, training, and 
experience which have been repeatedly set 
forth as essential for those who should sit 
insuch positions where treatment aimed at 
prevention is to be prescribed. The ex- ` 
tremely valuable pre-war European periodic 
conferences of judges, psychiatrists, and 
other professional people directly interested 
in dealing with young offenders have never” 
been established in America, 

How much the Juvenile Court hag ac- 
complished in the prevention of delinquent 


cy is very difficult to estimate. Numerous 
individual cases could be cited¥in evidence 
of accomplishment, but if we are interested 
in general deterrency, mass figures are 
unconvincing. Statistics gathered over a 
ten-year period up to 1926 by the Federal 
Children’s Bureau concerning children 
appearing in Juvenile Court per capita 
for children of Juvenile Court age show 
great contradictions among the cities re 
porting. In some places there is a consi- 
derable lessening of the numbers appearing . 
before the court, in other cities the 
percentages remain stationary, and in still 
other centers the numbers have consider- 
ably increased. Figures from courts show 
that the proportion of those. who repeat their 
offences while under the. control of 
the Juvenile Court is surprisingly barge. 
Here it should be stated that any estimate 
of what has been accomplished by any ` 


“general agency, suchas the Juvenile Court, 


for the prevention of delinquency is very 
unsafe. Bare statistics leave ouf of ac- 
count many variables which complicate the, 
picture and render conclusions invalid, 
The rapidly changipg conditions of Ameri- 
can life, such as are emphasized by students 
of the causes of business instability, intro- 
duce factors which playan immense part 
in t production : of delinquency. 
Since £910 we have had the yast_grdéwth. 
in the s nuthber, of automobiles which are 
such great incentives to delinquency; 
we have had the aftermaths of the wam 
prohibition lawse leading “to bootlegging 
have notably affected family life and the 
attitudes even of juveniles. Ther have 
been vast addifions te cheap shop dispkayg 


. 
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"© of goods where the, delinquent so frequently 


Begins’ “his thieving; thtre - have been 
acéretions to the attendance at movies where 
ideas: of delinquent acts are sometimes 
abSorbed; and more recently we have had 


w our unfortunate economic conditions which 


at least have caused loafing habits and the 


need for money which can be obtained only” 


dishonestly. 

Studies of progress incriminology are in- 
comparably more difficult than in many 
other fields for example in medicine 
where mainly there is oneconstant, name- 


ly, the physicalorganism. The causations - 
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of delinquency include so many factors. 
and so‘many changing elements, the effects 
of which are djfficult to gauge and to. 
control. ° | 
Follow-up stùdies have shown some degree 
of deterrence resulting through appearance 
before the Juvenile Court, but yet the 
proportion of offenders in owr aduit in- 
stitutions who have earlier been before, 
the Juvenile Court show that a vast 
number have not been modified through 
this experience. —The Journal of Criminal’ 
Law and Criminology. if . 
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Extracts from Contemporaries. 


The Waistcoat of Invisibility. 

Mr. Justice Eennett had deep-rooted 
tradition behind him when he refused 
either to see or to hear a barrister who 
had sought-the relief of a white waistcoat 
during the heat-wave. He was, however, 
perhaps a little severe in adding, as the 
delinquent fumbled with his coat: “It is no 
good buttoning it up.” At any rate, the 
late Mr. Crispe, K.C., used to tell. of a 
young man who was at a loss to understand 
why the judge was deaf and blind when 
confronted with his beautiful white waist- 
coat and merely raised his voice each time 
the warning: “I cannot hear you” was 
repeated. At last his leader told him to 
button up his coat, which, having been 
done, he was quite surprised to find himself 
audible again. Mr. Justice Park,a rigid 
stickler for etiquette in all its forms, exercis- 


“ed a general superintendence over all the 


garments in his court. Once at the Chelms- 
ford Assizes, when a high sheriff displayed 
a buff-coloured waistcoat, the judge eyed 
it fgresome time with growing distas‘e and 
gb last burst out with the rebuke: “Really, 
sir, I must beg you to.take off that straw- 
coloured waistcoat. I ¢annot sit hare and 
behold that waistcoat amy longer.” Com- 
missioner Kerr would note@vem tolerate a 
gold watch-chain: “Eh, sir! pub it away, 
cover it up; this is no place for a Ay 
of trinkets, -The Solicétors’ Jowpna 


Standards of Senility. : . 
“Good heavens, I did not know people 
began to be old at fifty-one ! ” exclaimed Mr. 
Justice du Parcg recently when a witness de- 
scribed a woman as “fifty-one and therefore 
old.” He had considerably more reason for sur- 
prise than Patterson, J., who was astonished 
at a witness's assertion that a man was old 
at sixty-five ANd,............cesscsccseene cceeeenees 
declared that he himself was sixty-five and 
still a perfect chicken. Standards of 
senility are very different in and out of the 
legal sphere, and one recalls the reply of 
Mr. Baron Dowse to a juror who asked to be 
excused service on the ground of age: 
“ Well, sir, you may go your way, but were 
you 2 judge, you would be only in the prime 
of life.” It was said that the appointment ` 
of Mr. Baron Parke to the Bench at the 
age of forty-six initiated “a new practice, 
that of selecting men for the performance 
of judicial functions while yet in the full 
strength of body and intellect and not 
waiting until they were only fit to be laid 
up in lavender.” This summary state- 
ment is not quite fair, for the King’s Bench 
had already seen the appointment of a 
young man of thirty-two, Mr. Justice Buller, 
an infant prodigy among Judges.—Th 
Solicitors’ Journal. : 
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Acquittal by Court without} terri- 
torial jurisdiction, whether - bars 
fresh trial by proper Court. 

The important question whether auquit- 
tal by a court without territorial jurisdic- 
tion bars a freshtrial on the same facts 
by the court having such jurisdiction was 
recently decided by a Full Bench ‘of the 
Madras High Court (Beasley, C. J., Bards- 
well and Burn, JJ.) in Y. K. Rathnavelu v. 
K. S. Iyer, 145 Ind. Cas. 878. Section 403, 
Criminal Procedure Code, distinctly refers 
only toorders passed by courts of compe- 
tent jurisdiction and a court without terri- 
torial jurisdiction isnot a court of compe- 


tent jurisdiction. This view was taken by 
Jackson and Bardswell, JJ. In their opin- 
ion s. 931, Criminal Procedure Code, 
was not applicable to cases where a fresh 
complaint was filed and noone wasapply- 
ing to have the orders of acquittal set aside. 
The Full Bench have taken the contrary 
view. In their Lordships’ opinion s. 531, 
Criminal Procedure Code, which provides 


that no finding of a Criminal Court can . 


be set aside merely because the trial was 
held ix. a wrong area, is strictly applicable 
to such cases and a fresh trial by the 
proper court is barred under s. 403. 
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MISREPRESENTATION AND INSURANCE. 


A recent decision which has raised at 
least two points of considerable interest is 
that of MacKinnon, J., in Pearl Assurance 
Co. Lid. v. Bromley, 49 T. L. R. 446 
(77 Sou. J.404). The matter came before 
the learned Judge by way of special case 
stated by the Industrial Assurance Com- 
missioner,.and raised inter alia the question 
whether a step-grandfather was a “grand- 


father” within the Industrial Assurance’ 


Act, 1923, s. 3. Thefacts of the case were 
briefly as follows. The claimant, Bromley, 
had insured with the Pearl Assurance Co, 


in 1924 for the funeral expenses of his 
step-grandfather, one Dyson. The policy 
was under the Industrial Assurance 


Act, 1923,8,3, and was expressly based on 
the ground that theinsured person was the 
grandfather of the proposer. In the year 
1932 the insurer discovered that in fact 
Dyson was not his grandfather by blood but 
merely- his step-grandfather, and he 
accordingly informed the company and 
asked for the return of his premiums on the 
ground of honest mistake. . 
It is perhaps as well at this point toeset 


outthe relevant portions of s. 5 of the 


Industrial Assurance Act, 1923. This reads: 
145—J. 6 


“Any industrial assurance company which 
issues policies of assurance which are illegal 
Ary shall without prejudice to any other 
penalty, be liable to pay tothe owner of the 
-policy a sum equal to the surrender value 
of the policy . or if the policy was 


issued after the commencement of this Act” * 


(which was the case here) “a sum equal to 
the amount of the premiums paid, unless it 
is proved that owing to any false represen- 
tation on the part of the proposer, the, ° . 


company did not know that the policy was’. 


illegal.” The question arose under this 
section*as to whether the proposer, Bromley, 
had made a “false representation” when 
he had described Dyson as hig “grand father,’ 
and was thus deprived of any remedy. « 
Mackjnnon, J., held that the Act must 
be consfrue&-strictly* with regard to both 
these quéstions. +e held that the éxpression 
“grandfather” in the Act could only meat a 
grandfather by blood. Further that the 
‘nisdescripiion of 
ment sucha “fale representation” wéthin 
s. 5 as to deprive Bromley of the benefit of 
*thatsection. Hie Mordship pointéd *outthat 
the Act said “false”; it would have been 
easy for the Legislature to have added‘ 
oe s 


Dyson was in his judg- - 
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* dond fraudulent.” In theabsence of such have had some meaning to themind of. the,’ 

. words “false” must cover innocent misre- testator, the description may obviously point - 
preséntation as well as fraudylent. to one person and one only, andit is mally’ 
~ “Questions as to the méaningof “grand- quite immaterial ás to whether the testator 
father,” “niece,” “sister,” etc., are of common is right as to the relationship. On the other, 
occurrence in. the Chancery Division, hand the Industrial Assurance Act lays dowr 
whereas they are distinctly more unusual that such a policy as we have been” con- 
on the common law side. It is interesting sidering is only to be legal where certain 
to‘consider the different treatment which relationships exist: the mistaken belief of an 
such a problem is accorded in equity. If individual cannot make some other relation- 
ina willa reference were made to “my shiplegal. - ae 
grandfather X," whereas in fact the testator As to the point that the misrepresentatién 
-had no grandfather, but only astep-grand- wasinthiscase completely innocent, the 
father X, then parol evidence would be result ofan honest mistake, it may, indeed, 
admitted to remove the latent ambiguity. be doubted whether the Legislature intend- 
The considerations inthe two divisions are ed to include sucha case in the éxception 6 
“however altogether different, and it ‘is not ‘from the. Penefitof s. 5.Probably it never 
at all unreasonable though somewhat para- occurred to anyone at the time that the 
doxical that a person who is not a “grand- Act was-passed that sucha mistake could be 
father” in the eyes of a common law judge made. It certainly does seem to be an 
construing an Act should be equally correct- instance of a hard case, but fortunately the 
ly a “grandfather” in those of a Chancery learned judge resisted the temptation to 

" judge construing a will. In the latter case ‘make bad law.~ The Solicitors’ Journal. 
“a documentis being construed which must 4 
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Extracts from Contemporaries. 


Judges as Poets. collaboration with that indefatigable reporter 

The publication ofa volume of verse by Richard Vaughan Barnewall, was no mean 
Lord Justice Slesser, appreciatively noticed poet as those who have looked into his 
in last week's Times Literary Supplement,is memoirs will discover. Then there was 
a reminder that from time to time the Talfourd, whose dramas were at one time 
‘members of the Bench have shown that they thought highly of if they did not quite 
are not wholly bound up inexpounding rival Shakespeare. In our own day, Lord 
deary statutes or demonstrating how it is Darling has maintained the poetic tradi- 
. possible to reconcile apparently irreconcil- tions ofthe Bench, and in Lord Justice 


* able-decisions of former Judges, but have Slesser he has a worthy successor.—The law 
-yetained the whiteness of their intellectual Times. 


souls and have found relaxation in an ; 
j occasional sonnet oreven in longer poems. ~Negligence—Duty of Guest in 
-Ascoyding to Mr. Augustine Birrell, our Automobile. 
*‘great lawyerson the Bench have always , Plaintiff was the guest of the defendant 
. treated literature ine the abstract withthe in the rearseat ofthe latter's automobile. 
utmost respect. Lord*Mansfield, hegoeson Although the plaintiff was aware that the 
to say, never forgot that according to Pope, night was foggy andthe road narrow and 
‘he.was a lost,Ovid. Beforé adeas ingtheir winding, she did not protest the defendant's 
divine essence the judges have always maintenanceof adangerous rate of speed. 
bewed down. “A literary compogjtion,” it Defendant lost control of the car, which went 
was said by them, “selong as iffiesYlormant over anembankment, and the plaintiff was 
-in the avfthor’s mind, isabsolutely tnhisown injured. Held: No recovery; an auto 
. pessession”— a proposition which there is mobile guest, failing toprotest the driver's 
ə nogainsaying. But they have done better action in encountering possible danger, 
than that, and we cah claim nota feW reasonably apparent to both, is guilty of 
eminent judges who have cultivated the contributory negligence. h 
.muse with nosmall success, Baron Alder- „Itis now weil settled that such contribut- | 
- son-whoni most of us think of as'a somewhaf ory negligence on the partof a gratuitous 
_ austere judge, after having been occupied passenger or guest is not the negligence of 
» in the grave occupation of a law reporter, in the driver imputed tothe guest, where the 
e 


et 
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-Jatter has no control over the car or driver, 


"but the independent negligence of the guest 


arising from his duty to take some precau- 
tion for his own safety. , The weight of 
authority is tothe effect that both driver 
and guest must 
under¢he circumstances, although the guest 
isusually held to a lesser degree of care 
than the driver. ‘Authority is somewhat at 
variance, however, as to what conduct 
should be required of the guest in order to 
fulfil his duty. New York imposes on the 
guest a duty to keep as strict alookout for 
danger asthe driver. Wisconsin requires 
the guest to keep a proper lookout, holding, 
however, that what constitutes such a look- 
out depends upon the circumstances of the 
case, and that the guest is not held to the 
the same degree of care in this respect as the 
driver. Connecticut holds that a guest on 
the rear seat has no duty to keep a lookout. 
‘Whatever may “be the duty of the guest to 
maintain a watch so as to discover danger, he 
is generally required to warn the driver of 
obvious danger, unless the driver apparently 
is cognizant of the peril and striving to avoid 
it, and toprotest the driver's negligent or 
unlawful acts. However, there are two 
views even as regards these duties : (1) Some 
courts hold that they are absolute duties on 
the guest’s part and that failure to warn or 
protest is contributory negligence as a 
matter of law. The principal case repre- 
sents an application of this strict rule. (2) 
The other view prevailing isthat whether a 
guest by failing to warn or protest is want- 
ing in due care isa question for the Jury. 
This view shows a realization of the fact 
that in many instances the highest degree of 
care may be silence and inaction. 

‘There also may be a duty on the guest to 
request the driver to stop the car and allow 
him to get out, if his warning or protest goes 
unheeded, but this generally depends upon 
the circumstances. The guest assumesfhe 
risk arising from defects in the vehicle 
known to him. If he knows that the driver 
is incompetent, due to inexperience or in- 
toxication, he may be contributorily neglig- 
ent in continuing to ride with him. 

Although the result in the present case is 
probably correct, the court, in attempting 
to establish a fixed rule of law to -which 
every guest must conform, is taking a decid- 
edstep away from the present trend toward 
the application of the general rules of neg? 
ligence in such cases. The impracticability 
of inflexible rules of conduct in these.cases, 
where there is such variability of pertinent 
facts, is obvious. The trend toward con- 
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exercise reasonable care 


sideration ofall e of the qircumstances seems » 
decidedly the shore rational view.—The 
North Carolina Law Review. ee 


A Layman’s Tax Point. ks 
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Income tax law is notoriously difficult toys 


understand -a fact emphatically endorsed 
on more than one occasion by Judges who 
have had the unenviable task of dealing 
with the subtle intricacies of taxation 
legislation -so that itis not a matter for 
surprise that a mere lay taxpayer often 
groans under imaginary burdens simply 
because he is quite incapable unaided of 
appreciating the true legal limits of his posi- 
tion. 

An interesting illustration in this connec- 
tion came before Mr. Justice Finlay on 
July 26. The appellant, who appeared in 
person, felt, he said, that he really had a 
grievance, and in the course of his judgment 
Mr. Justice Finlay observed that he was not 
surprised that the appellant, having actually 
received one sum and been taxed on another, 
was labouring under some sense of 
grievance, though obviously, legally, 
he had no cause for complaint. The appel- 
lant, who had been in the service of the 
Government of South Africa, retired on a 
pension in 1929, and since March 1931 had 
lived permanently in the United Kingdom. 
In 1930 he had brought an action against the 
South African Government and lost, with 
the result that he had to pay costs amount- 
ing toabout £1000. What happened was 
that the South African Government 
deducted certain sums monthly from the 
appellant's pension on account of the costs 
due to them from the appellant. Inthe year 
in question, ending April 5, 1932, £51 had 
beenso deducted, and what the appellant 
now complained cf was that he had been 
assessed to income-tax in this country upon 


. 


the gross amount of his pension, inaluding e 


the sum which had been deducted ¢owazds 
the costs. “I have never received that 
sum ef £51,” he aygued, “it has never even 
been in this country; how can I be called 
upon to pytex on something I haven't 
had.” At first glance, ab" least from the 
laymgn’s point of view, there would appear 
to b@somy substange in that contentiofi, and 
it was uldouptedly that ditQculty ofthe 
layman which Mr. Justice Finlay ap- 
preciated when he said that he was not 
surprised at the* appellant’s sense of ‘grieve 
ance, ° : 

The position in law, however, is, of course, 


abundantly*glear, asline of authorities, of. ° 


which Bruce v, Hatton (8 Tax. Qas. 180) states 


s . 
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‘the pringiple succinctly, establishing that in 
“such a casé asthe present what is liable to 
asgessment is the gross income or pension of 
the, appellant, and that dhe subsequent 
application or destination ‘of the whole or 
any part of the pension cannot be taken into 
account. The appellant in thé present case 
was merely paying his debt with a part of 
his income. Stated thus, the position is 
' simple, but it is sometimes astonishing how 
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action; ebut it seems that 
mainly turned on 
plaintiffs had ndi proved 
to have ensued to their business as a 
result of the puff. And the reporter 
leaves a quere,-as well he might, whether 
(as we think when damage is established), 
aman cansuefor disparagement if all 
hecan showis that his rival has said “My 
goods are better than any others.”- On thé’ 


difficult it isto drive the fact home when otherside of the line, we “have Lane v. Ni- 
money not literally received is taxed.—The chols (23 T. L. R;86). Onelocal newspaper 
Law Times. said its circulation was“20tol of som 
other newspaper in the district,” 
Puffing or Defamation. and that “where others count by the dozen, 
The line drawn by the Judges betwen ‘the we count by the hundred.” The Judge- 
innocent puf and the libellous publication held thatthis was no mere puff of the de- 
is fine, and not always easy to trace. The fendant’s journal, but an untrue disparage- - 
Magna Charta of the puffers is White v. ment,and the objector’saction only faijed. 
Mellin. (1895, A. C. 154, 64 L:` J. Ch. 308), for want of proof of damage. Somewhere 
' wherearetailer, selling the plaintiff's goods, between these two cases the line falls,: 
actually pasted a puffof rival goods on the Itis quite clear that the proof of damage 
bottles. It said that they were farmore is essential in these cases. Yet even if. 
nutritious and healthful than anything else it is proved, he who suffe1s it should care~ 
jn the market ~ which, of course, by implica- fully read Lord ‘Watson’s judgment in 
tion included the contents of the bottles. White v. Mellin before he issues a writ.— 
The House of Lords: held that the proprie- The Law Journal. . 
tors of the bottled. goods had no ight of 
Wit & Humour. 
‘Scotch Lawyer. . Hard on the nerves. j 
: The lawyer ` called his clerk and said to _ They were discussing a mutual ee 
him, “Smith you have been employed by friend. 
me for: five years. To mark my apprecia- “I feel very sorry for poor old Sandy,” 
. tion of this you will henceforth be addres- said Jock. ‘He had to giveup smoking.” 
sêd as Mr. Smith.’—Case and Comment. “For health reasons?” asked the friend, ` 
“Yes, nerves,” explained Jock. 
Already punished. “That's bad, ™ “said the other gravely. 
Judge: “Prisoner, explain how it is you “J’dno idea that he smoked enough for 
-stolg “these worthless articles. and left a that,” 
valuable - gold "watch close at hand un- Jock smiled. “Well, it was'nt quite that,” 
touched. he said, “Sandy was always so afraid 
Prisoner Gambii Don't find fault with somebody would ask him for a cigarette.” — 
me for that, your honour; mystifghasbeey Case and Comment. 
hard enough on me for it already:—Case : 
“and Comment. ss 
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Power of Review in Criminal matters. 

Some very important observations re- 
garding the jurisdiction of Courts and 
powers of High Court Judges were re- 
cently made by their Lordships Lort- 
Williams and MacNair, JJ., of the Cal- 
cutta High Court in Dahu Raut v. Em- 
peron, -145 Ind. Cas. 937. A complaint 
was made to the Acting Chief Justice of 
‘the Calcutta High Court that certain 
“orders made by Lort-Williams and Mac- 
‘Nair, JJ., were illegal and without juris- 
diction.. The Acting Chief Justice decided 
“he had no jurisdiction to interfere with 
‘the orders and the matter was brought 
before a Bench-on one of the Judges 


- expressing willingness to consider the matter 


further. In the course of the judgment, 
Lort-Williams, J., observed that “a judg- 
‘ment of two Judges of this court sitting 
„as .a Criminal Bench is a judgment of 
the High Court of Judicature at Fort 
William in Bengal, and no other Judge 
or Bench of Judges of this court has power 
“to override such judgment. The judicial 
powers of the Chief Justice are not greater 
‘than nor different from but exactly. the 
“game as those of any other Judge of the 
Court.” . His Lordship also referred to the 
„provisions of s. 369, Criminal Procedure 


. Code, under which the court when it hag 


signed it8 judgment has no power to 
alter or review it, except to correct a 
clerical error. It appeared to his Lordship 
that the Bench had power to correct the 
errors in orders not drawn up in accord- 
ance with judgments given, being mere 
„errors of draftsmanship. But MacNair, J., 
thought that s. 561A, Criminal Procedure 


` ‘Code, did not in any way add to the 


powers of the High Court and the inherent 
_powers did not include the power to 
revive an order made in the Criminal 
_Appellate Jurisdiction. The rule that the 
High Court should not review its.bwn 
‘judgment in criminal matters is a very 
salutary one, particularly as otherwise no 


" "145—J, 7 
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“ down in Rarteghwar Singh v. Hameshvtar 
Singh (59 Ind. Cas. 636), his. Lardship held * 
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finality could be ensured and at any time 
“a Division Bench might be constituted 
which “under the guise of review might 
reverse or interfere withthe orders passed 
by a previous Bench.” 


Execution: Step-in-aid. : 
The important question as to whether 
an application for time to put ina petition 
for substituted service of summons con- 
stitutes a step-in-aid of execution came up 
for decision before Pakenham Walsh,. dJ., 
of the Madras High Court in Ramaswami 
Chetty v. Palaniappa Chetty (145 Ind. Oas. 
933). His Lordship re-asserted what has 
been settled by along series of decisions, 
that as far as Madras is concerned, a 
step-in-aid of execution for the purposes 
of Art. 182, Limitation Act, must fulfil 
-two conditions: (1) the step must be one 
which the court has to take, and (2) the court 
must be asked to take it. Applying these 
two conditions to the case on-hand, his 
Lordship held that the application for 
time to put in a petition for substituted 
service was notin the circumstances an 
: application to 
execution, and pointed out that "cases 
where petitions are dismissed for statistical 
purposes have no application here. a 


Limitation Act, Art. 182. . 

Another interesting guesilon of limita- 
tion fos execution GÊ decrees arese before 
Krishnan -Pandaiai, J., in - Vempati 
Mangamma. Data Narayanappa (145 Ind. 
‘Cas. 930). In that case å decree for 
money was passed on: April 20, 1922. On 
Decemfer $ 1924, the decree was declared 
incapabde of exgcution, on the application 
of the judgment-debtor. The Appellate 
Court, however, reversed this decision, orf 
*February 26, 1926, and the decree-holder 
applied for exeeution for the first’ time 
on June 9, 1928. On the.-prineiple laid 


that the date of the decree in Art, 182 


as ni 


take any | step-in-aid, of * 
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(1). as applied to this case was really filed after such removal as governed: by. e 
when the bar to its executability was Art. 181, end decided that in eithes view 
removed by the appellate decision, or to the applicatio& was not time-barred. ` 

© alternatively to regard the application i 





B A DEED OF SEPARATION A BAR TO A MAINTENANCE ORDER? 
‘BY L. Le M. MINTY. ; : ad 


We have no doubt that many practitioners stamped with an ordinary sixpenny 
-have encountered the problem where-a 4ract stamp, Magistrates frequently wou 
‚couple in middle-class circumstances hav- get out of the difficulty by ignoring evi- 
‘ing had unhappy differences, a deed of dence of an agreement on the ‘ereund that 
separation is drawn up, under. which the it was msufficiently stamped, but when the 
wife agrees to accept payments fora short deed ‘was in evidence, a magistrate, what- 
fixed period or a lump sum down, and ever the merits of the case, ‘could only, say 
undertakes not to make any claim thereafter something tothe effect that asthe woman 
of eny kind on her husband. At the time hed chosen to make a bargain. with her 
she has entered into the deed of separation, husband so ‘unfair to herself, he, the 
“she has persuaded herself that sae can make Magistrate, had no jurisdiction to make a 
‘her own living, end, provided she were to better bargain for her. A Magistrate, be- 
“have, say, 30s. a week from her husband fore 1925, in ccming to such a conclusion 
for sey, è year, thinks she can get on better was, no: doubt, right, “put his ratio decidendi 
‘without him, once she has had time tolook in the light of ‘subsequent decisions was 
“round and get a job. No duress is’ puton entirely wrong. The real reason why he 
“her to sign the deed, and she understands could before 1925 make no order was that 
“thoroughly ‘the meaning of what she is under s. 4 ofthe Summary Jurisdiction 
‘signing. Having received her 30s. per Married Women Act, 1895, a woman could 
‘week for a year, she finds that getting her not get a seperation order unless she could 
“own. living is not so easy as she contemplat- prove that the husband’s “ wilful neglect to 
‘ed, ‘and she repents of her bargain. Can provide reasonable maintenance” had 
she still take out a Magistrate's summons caused her “to leave and live seperatelv.” 
‘for wilful neglect to maintain and obtain Where she had chosen to live apatt under 
‘from a Magistrate an order for maintenance a separation deed, it was plainly not the 
assessed in | the ordinary way £s though the husband’s wilful neglect to maintain which 

. _ . trouble had broken out between herself and had caused her to coparate (see Nee 
‘Ker husband: for the first time, and there v. Nicholson, 1917, P: 21; “4 D.T.S P. 1) 
‘hed,been no deed of separation? Since it Section 1 of the Summary Jurisdicti hs epa- 
“is becoming more and more common forthe ration and Maintenance) Act, 1925, abolished 

°° wife to°go on: working after marriage, so ıt the requirement tliat the wilful neglect 
, is mere ‘and more common for wives to enter “complained of - should have caused the 
„into such agreements, when differences with ‘wife to leave and live separately.” Diggins’ 
.their spauses arise. “Nevertheless githough v. Diggins (1927, P. 88; 96 L.J. P. 14) decid- 
the above described situation must nave ed that where the separation deed did not 
‘occurred many times, gfsangely enough, expressly or by implication deprive the 
pers is no reported decision exactly lover- wife of the right to resort to a court of 
summary jurisdiction, and the husband 

| DE iore 1925 it was genera ally NDEN had been in default in his payments under 
thet a -wife could not’ in such 4ireyMstances the deed, the wife could get an order. Sno- 
“make further claim.on Mer husband, and wdon v. Snowdon (1928, P. 113; 97 L.J: P. 

e thre was authority for such view fn Medway 65) laid it down that the wite’s right to 

e .v.‘Medway (1900, P. 141), where Jeune, P, maintenance does not arise ea consensu ; it 
~suminerised the position etp. 144: “Tf the is not founded on private agreement be- 
‘docfmenf is invalid, then in my opinion, tween husband and wife, but isa common 
the wife has a good ground of complaint ;. law lishriy of the “husband. In other 

. if valid, ihe husband flat a. complete an- words, the wife’s right tobe maintained is 
_swer,” "AS many. separation agreements are an ‘incident of matrimonial status at com- 
“in the form of agreements under hand, “mon law. Consequently, if the payments 
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eunder the-deed are not kept up by reason 
of the hesband’s bankruptcy, the wife may 
“still get a : Magistrates oder.. It was 
neyer.doubted that ifthe wife went into a 
. poor law institution, even if the -husband 
and wife had in the past agreed that on 
payment of a sufn weekly for a fixed 
‘period the husband was to be free of his 
wite absolutely thereafter, and the sums had 
in fact been paid, the husband could still 
- be stmmoned for leaving his wife charge- 
SAMPON the rates. Iles v. Iles (1931, P. 196) 
. went nearest to the problem. There, 
under a separation deed, the husband 
®acreed to Pay his wife one-third their joint 
incomes, the amounts of which were to be 
“assessed by arbitration. A small sum 
having been paid under the deéd, a dispute 
- arose, and the wife obtained a Magis- 
trate’s order which, on appeal, was not set 
aside. But the particular, deed under 
consideration in that. case did not expressly 
or. by proper implication ‘exclude the wife’s 
‘rights asa married women to maintenance. 
Adamson v. Adamson (23 T.L.R. 434) and 
Holroyd v. Holroyd (386 T.L.R. 479) were 


cases where deeds were set aside on the 


ground of coercion. The nearest compre- 
hensive cace is Matthews v. Matthews (1932, 
P. 103), where it was held that an agree- 
ment for separation between husband and 
wife providing- payments by the husband 
for the benefit of the wife, coupled with 
an agreement by her not to make any 
elaim fer maintenance or to institute pro- 
ceedings for that purpose, does not oust the 
jurisdiction of the Court under the Sum- 
-mary Jurisdiction Married "Women Act, 
1895, and the Summary Jurisdiction (Separa- 
tion and Maintenance) Act; 1925, to inquire 
-whether the husband has been guilty within 
the meaning of the Acts of “wilful neglect 
to, provide reasonable maintenance.” The 
deed is of merely evidential value in pro- 
ceedings for maintenance under the Acts, 
and does not act act as an estoppel, although 
it mightshave had that effect in proceed- 
Ings at common law. The-husband in 
that case had, however, made partial 
default in his payments, although he had 
paid her certain lump sums, and the wife's 
business - having failed, the Magistrate 
found that the husband ought to make a 
cont¥ibution to her support, and the deed 
was not a bar to his making such an order. 
But supposing the merits are the other 
wey? That is, supposing that the wife, 
instead of being by economic necessity 
forced into making .a disadvantageous 
bargain for herself, gets the husband by 
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threat of social persecution to agree to ‘pay 
her.a very considerable lump sum to leave 


. 


the country and. hiving been paid it, and ` 


having spent it, the wife comes back’ and, 
says: “I want more, and'if you do not pay 
it willingly, I will show you up to your 


friends by getting a Magistrate's order,” : 


By that time -she “may be genuinely 
destitute, but can a Magistrate say, as in 
1925, “ You made your bargain, you ‘had 
ample money in the past for yourself, out 
of which you should have made: provision; 
and I am not going to make an: order, 
destitute though you may now be’? This 
question was-nearly answered in Burton v. 
Burton (1930, 91 J.P. 32). There a. wife 
entered into a common form of separation 
deed to be paid 27. a week. The payments 
under the deed were not made, and a 
judgment ageinst the husband remained: 
unsatisfied. The husband eventually agreed: 
to pay the wife alump sum to enable 
her to begin a new life in Canada, and both- 
spouses covenanted . inter alia not to 
petition for judicial separation, or restitu= 
tion of conjugal rights, and the wifé cove- 
nanted to support herself and indemnify: 
the husband against all liabilities: - The: 
wife received payment and went to Canada, 
but her health breaking down, she sub- 
sequently returned to England, and took 
out a summons for wilful neglect to main- 
tain her. As it had never been decided 
what was the effect on a Magistrate’s 
matrimonial jurisdiccion under the Sum- 
mary Jurisdiction Acts of a wife's agree- 
ment to waive maintenance, and” there 
being nothing to show whether or not the 
Magistrate, in dismissing the summons, 
had considered himself bound by the effect 
of the separation deeds, the Magistrate's 
order was rescinded, so that he might 
reconsider thé matter. In. the argument 
in that case, Hill, J., suggested the follow- 
ing proppsition :“ Supposing a wife had 
agreed to commute all claims for a lump 
sum. and sheewéat before a Magistrate, 
would he be bound to make ‘an order ?” 
Tyndale rgphed, “The gist of the decision 
in Medugy 4 Medway, supra, is no longér 
good law, sinc 1925,” and, in view of Mat- 
tkews v. Mgtthews, apparently all a Magis- 
trate has to consider is whether the wife 


24 the time she askse for an order is being 
“ maintained, and if not, can the husband 


do so, and if so, what order ought a MaBis- 
trate to make ? *Thg fact that the. husband 
hes paid her liberal sums to be quif of 
her in the past under a separation deed 
makes no difference, if she hasin fact spent 
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- =. them, and has -no means of support., The man to pay off his: wife and be,guib of-her ` 
practical- effect. of. these decisions is ‘that’ claims for everdn the ‘same way ‘as he car? 
26 separajion: deed is “a „means of saving “callita nigh,” and pay off a Prostitute | 
unpleasant publicity when domestic unhap- or a taxi-driver.—The Law Jowrnal.., Hd 
© ‘piness: has arisen, but does. not enable a Be ee Paa eee aie ae 
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po fn A REMIEMWS. a Sas 
The Law’and Doctrine: of Res Judi-, Confessions, Accomplices, Arie 
a Cata:--By..Dr. Nanp' Lap, B.A., LL.B., ` and Dying Declarations: By Cuow-- 


"Æ (Cantas:) LL.D.; Barristes-at-Law. PuB- pary Saaunawaz, B.A., LLB, PLBADER, . 
. “LISHED BY KRISHEN:-,LuAL & Co., 19, FANE AMBALA CITY; PUBLISHED BY TAE AUTHOR? 
r Roan, LABORE: Price Rs. 8. Peros Rs. 5. - 3 
: Dr. Nand-Lal'’s name is very well-known Tne law relating to confessions isa very . 


in legal literature and the learned author important branch of the Criminal Law and 
|” of the Civil: Procedure Code, Penal Code‘and a clear and exhaustive treatise on the four 
the Law of. Givil Appeals in British India “allied topics of Confessions, Accomplices, 
needs no. introduction to the legal publicof Zimnis ang Dying Declarations» will 
India.- This new contribution to legallite- “certainly — be very welcome ‘to a 
2 rature, The Law and Doctrihe of Res judicata, practising lawyer in the criminal Courts, 
: like its predecessors bearsthe stamp of the -The four subjects are dealt with in four .- 
learried author's .depth.of learning and separate parts of the book, each part 
- keenness of legal acumen,*This work fur- having a. separate number of chapters. 
‘nishes ‘a full guide tothe law of resjudicata Thelearned:a “thors plan of treatmént is 
including bar by foreign judgments in very useful and facilitates reference. ‘The 
civil cases, bar to further suits, lis pendens principle of the law on each topic “is first 
in-civil ‘cases and the law and principles ‘stated in bold type arid the principles are 
of res judicata in Criminal cases. The illustrated by decided cases in, smaller 
matter is very wellarrangedandthemanner type. The Public Servants” Inquiries Act 
- and- method of treatment bespeak the (XXVILof 1850) and the Rules regarding 
originality and the grasp of legal principles appeals and répresentations against depart- “ 
which the learned author has. -All import- mentak orders of dismissal of public ser- 
ant-cases decided by the’ Privy Coúncil vants for:corniption have been. incorporated 
andthéSuperior Courtsof India aré refer- -as Appendices at the end of the part relating 
e fed to in their proper places. The work is io accomplices; and extracts from the CO. P. 
réally a comprehensive, unique and self-con-* -Police Rules and the Punjab Police Rules are 
tained ‘one; it is precise, clearand accurate given in an Appendix to the:part relating to.. 
in its gommentary and notés; itis exhaustive Dying Declarations. The learned author's ` 
x iptits explanation, criticism and treatment. method in giving consolidated comparative . 
ce Théjndex, is full and compendious. We, tables for cases cited has saved-him much 
need ‘not say that the work will certainly -space and the reader much worry in troubl- 
prove véry useful to she Bench andthe Bar, ing himself with innumerable foot-notes, and - 
_ and it justifies the high ésteem in which the we would think other authors can as well 





author i8-placed in the leg&l-evorld, , - resort to his system of giving cémparative 
; s tables. The index is copious and useful. 
An S N _ We are sure that the book will be highly 
ae Ad è A N - -appreciated by the Bench andthe Bar, ` 
x ‘aor ; ae | 
a. ah da AERE. : < oe 
_ ‘THE END. PA 
€ A i e - l 
ere Ld 4 . a? 7 ` ey 7 ii E 9 


